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OPINIONS CONSTRUING ANTI.NEPOTISM LAW.

Pl

ANTI-NEPOTISM—OFFICERS.

1. Uncle and niece are related within the second degree. Degrees of
affinity are computed in same way as those of consanguinity.
2. First cousins are related within second degree.

May 1, 1915.
Hon. Tom Whipple, County Attorney, Waxahachie, Texas.

Dear Sir: In your communication of the 30th ultimo, you sub-
mit the following:

“The tax assessor of Ellis county, Texas, has propounded to me the
following question:

“Mr. Bruce Tanner has made application for a position with Lem Wray,
tax assessor of Ellis county, Texas. Tanner’s father is the brother of Lem
Wray’s wife’s mother. Is this relation within the third degree as men-
tioned in the statutes?”

Replying, I beg to say:

The father of Tanner is Wray’s wife’s uncle, and is consequently
Wray’s uncle by marriage, and Tanner is Wray’s first cousin by mar-
riage. ¢ ‘

An unecle and nieee are related to each other in the second degree
because the niece is two degrees distant from the common ancestor.
The degrees of affinity are computed in the same way as those of
consanguinity. I Bouv. 160.

Article 381, Pcnal Code, 1911, prohibits the appointment by any
officer of a person related to him within the third degree by con-
sanguinity or within the second degree by affinity. Tanner being
a first cousin to Wray’s wife, he is related to Wray within the sccond
degree by affinity, and the law would prohibit his appointment to a
clerkship by Wray.

Yours truly,
B. F. LooNEY,
Attorney General.
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ANTI-NEPOTISM Law.

The common law rule of computing degrees of relationship being in
force in this State: first cousins are related in the second degree, and
therefore it would be a viclation of the anti-nepotism law for the Board
of Live-stock Sanitary Commissioners td employ a first cousin to the wife
of a member of such Board, as the relationship would be in the second
degree by affinity.

Penal Code, Articles 381-386.

January 9, 1915.
Hon. J. H. Avery, Amarillo, Texas.

DEAR S1rR: At the request of Hon. J. F. Cunningham, of Abilene,
Texas, we are addressing you this opinion.

At your request, Mr. Cunningham addressed a communication.to
us, desiring to know whether in the opinion of this Department it
would be a violation of the anti-nepotism statute for the Live-stock
Sanitary Commissioners to appoint as the Chief Inspector of such
Commission a gentleman who is the first cousin to the wife of one of
the Commissioners.

Answering the question, we beg to say that, in the opinion of this
Department, such action on the part of the Commissioners would be
a violation of the Penal Code relating to nepotism.

Article 381 of such Code is as follows:

“Subject to the exceptions set forth in Article 384, it shall hereafter be
unlawful for any officer of this State, or for any officer of any district,
county, city, precinct, school district or other municipal subdivision of this
State, or for any officer or member of any State, distict, county, city, school
district or other municipal board, or judge of any court, created by or
under authority of any general or special law of this State, to appoint, or
to vote for, or to confirm the appointment to any office, position, clerkship,
employment or duty, of any person related within the second degree by
affinity or within the third degree by consanguinity to the person so ap-
pointing or so voting, or to any other member of any such board or court
of which such person so appointing or voting may be a member, when the
salary, fees, wages, pay or compensation of such appointee is to be paid
for, directly or indirectly, out of or from public funds or fees of office of
any kind or character whatever.”

The party the incoming Commissioners will probably wish to ap-
point, being a first cousin to the wife of one of the Commissioners,
is related to that Commissioner by affinity in the second degree.

The method of computing degrees of relationship in this State is
as under the common law; that is, in computing the degrees of col-
lateral relationship the rule is to begin with the common ancestor
and count downward to the party in question most remote, which
would establish the degree of relationship between the two parties.
In the instant case, beginning with the grandfather of the applicant
for this position and coming downward, the father, or mother, as
the case might be, of the applicant would be one and then the ap-
plicant would be two. The wife of the Commissioner, being the first
cousin of the applicant, would be also two degrees removed from
the common ancestor, and therefore the relationship existing between
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the wife of the Commissioner and the applicant would be the second
degree.

Tyler Tap R. R. Co. vs, Overton, W. &VW., Secs, 534-6.
Baker vs. McRimmon, 48 S. W., 742,
G. C. & S. F. Ry. Co. vs. Looney, 95 S. W., 691,

The case of Ry. Co. vs. Overton, being so particularly in point,
we quote from that case as follows:

. “585. The mode of comvuting the degrees of consanguinity.—In com-
puting the degree of lineal consanguinity existing between two persons,
every generation in the direct course of relationship between the two
parties makes a degree, and the rule is the same by the civil and common
law. The mode of computing degrees of collateral consanguinity at the
common and by the canon law is to discover the common ancestor, to begin
with him to reckon downwards, and the degree the two persons, ¢or the
more remote of them, is distant from the ancestor, is the degree of kindred
subsisting between them. For instance, two brothers are related to earh
other in the first degree, because from the father each one of them is one
degree. An uncle and nephew are related to each other in the second
degree, because the nephew is .two degrees distant from the common an-
cestor, and the uncle is extended to the remotest degree of collateral

‘relationship.

“The method of computing by the civil law is to begin at either of the
persons in question and count up to the common ancestor and then down-
wards to the other person, calling a degree for each person both ascending
and descending, and the degree they stand from each other is the degree
in which they stand related. Thus, from a son to his father is one degree,
to the grandfather two degrees, and then to the uncle three degrees, which
points out the relationship. If we adopt the common law method, the Hon,
G. W. Smith and James P. Douglass are first cousing, and related by
affinity in the second degree.

“586. Common law as a rule of decision.—The common law of Eng-
land, so far as it is not inconsistent with the constitution and laws of
Texas, shall, together with such acts, be the rules of decision in this State.
(Pas. Dig., Art. 978.) The common law method of computing degrees of
consanguinity is the correct one, and therefore the Hon., George W. Smith
was disqualified to sit in the case.”

We think confusion arising in matters of this character is from
the fact that under the civil law the rules of computation in degrecs
of collateral relationship is different from that under the common
law, the civil law rule being to begin with one of the parties in
question and to count upward to the common ancestor, each genera-
tion being one degree, and then down the collateral line to the other
party in question, which, in the case of first cousin, would establish
the degree of relationship to be that of the fourtk degree; that is
to say, from one of the parties to his parent Lo he one degree, to his
grand-parent two degrees, then going down the collateral line to the
parent of the other party three degrees, and then to the other party
in question four degrees. But the common law rule of decision being’
in force in this State, and under the decisions above cited, we must
adhere to those decisions until the common law rule is abrogated.

Yours very truly,
. C.W.TAYLOR,
Assistant Attorney General.
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ANTI-NEPOTISM—OFFICERS—CORPORATIONS—RECEIVER.

A receiver of an insolvent corporation appointed by the district court
is not an officer within the meaning of the nepotism statute, and he may
employ members of his family related to him within the degrees mentioned
in the nepotism statute to assist him in his duties as such receiver, and
such employment would not be a violation of the nepotism act.

Articles 381 and 382, P. C. Article 2128, R. S. 1911.

July 15, 1915.
Hon. Webster Jarvis, County Attorney, Tyler, Texas.

DEar Sir: The Attorney General has your letter of July 14th, in
which you submit the following statement of facts for an opinion
from this Department.

“The court has appointed ‘A’ as receiver of an insolvent corporation; ‘A’
has employed his son-in-law and other members of his family to assist him
in his duties as such receiver. Is this a violation of the Nepotism Act?”

Replying thereto we beg to say that while a receiver for an in-
solvent corporation appointed -under Article 2128 R. S, 1911, is an
officer of the court, yet he is not such an officer as is contemplated
by Article 381 of the Penal Code known as the anti-nepotism statute.
Nepotism as defined by this article, is the appointment or voting to
confirm the appointment to any office, position, clerkship employment
or duty of a person rclated within the inhibited degrees to the persons
80 appointing or voting when at the time of such appointment or
voting for confirmation such party is an officer of the State or of
any district, county, city, precinet, school distriet or other municipal
subdivision of the State or is a member or officer of any district,
county, city, school distriet or other municipal hoard or judge of any
court, and when the salary, fee, wages, pay or compensation of the
appomtee is to be pald directly or 1nd11ect1y out of public funds or
fees of office. This is the general definition of nepotism. Articls
381, Penal Code.

Article 382 enumerates certain officers included, but expressly pro-
vides that the enumecration therein contained is mot intended to
exclude from the operation of the law persons included within its
general provision as set out in Article 381. The enumeration econ-
tained in Article 382 certainly does not contain any language to be
held to include a receiver of a corporation appointed by the distriet
court, nor could such receiver be held to be an officer of the State
or district, county, city, precinct, school district or municipal sub-
division of the State in the sense contemplated by Article 381.

The compensation of a receiver is fixed by the District Judge to be
paid out of the assets of the insolvent corporation and consequently
does not come from public funds, and in our opinion is not such fees
of office as is contemplated by Article 381. As we view it the ex-
pression ‘“‘fees of office’”” used in Article 381 relates to those fees
to which certain officers are entitled by reason of statutes expressly
authorizing the collection of such fees and could”not be construed
to mean such compensation as the district judge in his diseretion might
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see fit to allow to a receiver of an insolvent corporation to be paid
out of the assets of that concern.

We therefore advise you that in the opinion of this Department
the anti-nepotism statute does not apply to a receiver of an in-
solvent corporation and that in the discharge of his duties if he should
employ certain members of his family related to him within the de-
grees mentioned in the anti-nepotism statute to assist him in his
duties it would not be a violation of the nepotism act.

Very truly yours,
C. W. TAYLOR,
Assistant Attorney General.
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OPINIONS RELATING TO ANTI-TRUST LAW.

ANTI-TRUST LAws—LaABor UNIONS.

1. The Act of 1899, known as the Labor Organization Statute, author-
izes the organization of labor unions for the purpose of protecting laborers
in their personal work and service, but no right or privilege is granted
therein that is prohibited or denied by the Anti-Trust Code.

2. The clause of the statute denouncing combinations for the purpose
of restricting the free pursuit of a business authorized or permitted by
law construed and the authorities bearing thereon reviewed.

3. Certain working rules of the Plasterers’ Union held not in v1ola,t10n
of Anti-Trust Code.

September 27, 1916.

Mr. Olle J. Lorehn, President Texas State Association of Architects,
Union National Bank Bldg., Houston, Texas.

Dear Sir: Since you and your committee were in our office for
the purpose of requesting a re-consideration by this Department of
the questions theretofore submitted by you, involving the right of the
Plasterers Union of Houston to observe certain Working Rules pro-
mulgated by the Operative Plastefers International Association, we
have given the question further consideration with the result that
we are more firmly convinced of the correctness of our opinion here-
tofore given you, to the effect that the members of said Plasterers
Union- of Houston are not violating the Anti-Trust Statutes of this
State in the observance of the working rules complained of. In order
to make our position clear, we will here set out in full the working
rules to which you make objection and will give the reasons upon
which we base our conclusions. Said working rules are as follows:

“Section 1. All patent mortar shall be prepared according to the instruc-
tions furnished by the Patent Mortar Company. All patent mortar shall
be put on in two coats. That no contracting plasterer shall contract for
or let by contract any separate part of cement work or plastering, orna-
mental or otherwise.

“Section 2. All work must be rodded; all angles, including ceilings,
must be straight and regular; all ceilings to be well keyed and to receive
not less than one-half inch of mortar. All metal lath shall be given three
coats of any kind of plastering material, scratch, brown and finish. All
brick walls two coats. All hard or white finish shall be troweled three
times.”

All members of the Plasterers Union are pledged to the observance
of the above rules, and the question is raised as to whether or not
such agreements fall within the inhibitions of the Texas Anti-Trust
Statutes. It will be observed that the purpose of the above rules
is to require a certain number of coats of plaster to be placed on
certain kinds of work and we assume that the workmen, members of
the union, would decline to work on any building if the owner or
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contractor refused to permit the work to be done in accordance with
said rules.

In 1899 the Legislaturé enacted a statute to protect working men
in the right of organization, which statute reads as follows:

“Section 1. That from and after the passage of this act it shall be
lawful for any and all persons engaged in any kind of work or labor,
manual or mental, or both, to associate themselves together and form
trades unions and other organizations for the purpose of protecting them-
selves in their personal work, personal labor and personal service in their
respective pursuits and employments.

“Section 2. And it shall not be held unlawful for member or members
of such trades unions or other organizations or associations, or any other
person, to induce or attempt to induce by peaceable and lawful means any
person to accept any particular employment or quit or relinquish any
particular employment in which such person may then be engaged or to
enter any pursuit or refuse to enter any pursuit or quit or relinquish any
pursuit in which such person may then be engaged; provided that such
member or members shall not have the right to invade or trespass upon
the premises of another without the consent of the owner thereof.

“Section 3. But the foregoing sections shall not be held to apply to
any combination or combinations, association or associations of capital or
capital and persons, natural or artificial, formed for the purpose of limit-
ing the production or consumption of laborers’ products or for any other
purpose in restraint of trade; provided that nothing herein contained shall
be held to interfere with the terms and conditions of private contract with
regard to time of service. or other stipulations between employers and
employes; provided further, that nothing herein contained shall be con-
strued to repeal, affect, or diminish the force and effect of any statute now
existing on the subject of trust conspiracies against trade, pools and mo-
nopolies.”

‘While the above quoted statute grants the right to any number
of persons to form trades unions and other organizations for the
purpose of protecting themselves in their personal work, personal
labor and personal service, yet such organization cannot do law-
fully any of the things denounced by our Anti-Trust Code, because
of the provisions of Section 3 of the above quoted act and for the
further reason that construing both acts together, as of course they
should be, it is clearly obvious that the Legislature did not intend
to exempt labor organizations from' the operation of the Anti-Trust
Statutes. If the Legislature had undertaken to do this, its efforts
would have been futile, for such an exemption would have rendered
the Anti-Trust Code unconstitutional and void.

Connally vs. Union Sewer Pipe Co., 184 U. S., 540.

No right is conferred by the labor organization statute that is de-
nied by the anti-trust statute. No privilege is granted by the former
that is prohibited by the latter. .In fact, the only right conferred by
the 1899 act is the right to organize labor organizations for certain
named purposes. Such combinations or organization of persons can-
not lawfully do any of the things inhibited by the Anti-Trust Code.
Therefore, we must determine whether or not the provisions of the
Anti-Trust Code are violated by the agreements above set out. Our
Anti-Trust Code is divided into three divisions and defines three sepa-
rate offenses, viz.: Trusts, monopoly and conspiracy against trade.
The offense defined as a monopoly deals exclusively with corporations
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and therefore that part of the statute can have no application to the
question under discussion. The statute defining a conspiracy against
trade simply declares it an offense for two or more persons, firms,
corporations or associations of persons who are engaged in buying
or selling any article of merchandise, produce or commodity to enter
into an agreement or understanding to refuse to buy from or sell to
any other person, firm, corporation or association of persons any
articles of merchandise, produce or commodity, or for two or more
persons, firms, corporations or association of persons to agree to boy-
cott or threaten to refuse to buy from or sell to any person, firm,
corporation or association of persons for buying from or selling to any
other person, firm, corporation or association of persons. As labor is
not an article of merchandise, nor produce, nor a commodity, it is
manifest that the conspiracy statute likewise has no application to
the question in hand. If therefore said agreements are to be con-
demned as violations of our Anti-Trust Code, they must fall within
the prohibitions of the statute defining trusts, which reads as follows:

“A trust is a combination of capital, skill or acts by two or more persons,
firms, corporations or associations of persons, or either two or more of
them for either, any, or all of the following purposes:

1. To create or which may tend to create or carry out restrictions in
trade or commerce or aids to commerce or in the preparation of any
product for market or transportation, or to create or carry out restrictions
in the free pursuit of any business authorized or permitted by the laws of
this State.

2. To fix, maintain, increase or reduce the price of merchandise, pro-
duce, or commodities, or the cost of insurance, or of the preparation of
any product for market or transportation.

3. To prevent or lessen competition in the manufacture, making, trans-
partation, sale or purchase of merchandise, produce or commodities, or
the business of insurance, or to prevent or lessen competition in aids to
commerce, or in the preparation of any product for market or transpor-
tation.

4. To fix or maintain any standard or figure whereby the price of any
article or commodity of merchandise, produce or commerce, or the cost
of transportation, or insurance, or the preparation of any product for
market or transportation, shall be in any manner affected, controlled or
established.

5. To make, enter into, maintain, execute or carry out any contract
obligation or agreement by which the parties thereto bind, or have bound,
themselves not to sell, dispose of, transport or to prepare for market or
transportation any article or commodity, or to make anv contract of insur-
ance at a price below a common standard or figure, or by which they shall
agree in any manner to keep the price of such article or commodity or
charge for transportation or insurance, or the cost of the preparation of
any product for market or transportation at a fixed or graded figure, or
by which they shall in any manner affect or maintain the price of any
commodity or article or the cost of transportation or insurance or the cost
of the preparation of any product for market or transportation between
them or themselves and others, to preclude a free and unrestricted compe-
tition among themselves or others in tBe sale or transportation of any
such article or commodity or business of transportation or insurance or
the preparation of any product for market or transportation, or by which
they shall agree to pool, combine or unite any interest they may have in
connection with the sale or purchase of any article or commodity or charge
for transportation or insurance or charge for the preparation of any prod-
uct for market or transportation whereby its price or such charge might
be in any manner affected. -
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6. To regulate, fix or limit the output of any article or commodity
which may be manufactured, mined, produced or sold, or the amount of
insurance which may be undertaken, or the amount of work that may be
done in the preparation of any product for market or transportation.

7. To abstain from engaging in or continuing business or from the
purchase or sale of merchandise, produce or commodities partially or
entirely within the State of Texas, or any portion thereof.”

It will doubtless be readily conceded that no portion of the above
quoted statute can have any application to the questions under con-
sideration, unless it be subdivision 1 thereof. Our inquiry is there-
fore limited to determining whether or not said agreements create
or tend to create or carry out restrictions in trade or commerce or
aids to commerce, or whether or not they create or carry out re-
strictions in the free pursuit of any business authorized or permitted
by the laws of this State.

The term ‘‘trade,’’ as used in the above quoted statute, means the
buying and selling of commodities. In the case of Queen Insurance
Company vs. State, 34 S. W., 397, our Supreme Court defines said
term as used in our Anti-Trust Code as follows:

“It embraces the buying and selling of any article of commerce, the
barter of such articles and their transportation by common carriers.”

The term ‘‘commerce’” means the exchange or buying and selling
of commodities, especially the exchange of merchandise on a large
scale between different places or communities; extended trade or
traffic.

In the Queen Insurance Company case, supra, our Supreme Court
defined the term ‘‘commodity,”’ as used in our anti-trust statute, as
follows::

“The word is ordinarily used in the commercial sense of any movable
or tangible thing, that is ordinarily produced or used as the subject of
barter or sale, and we think that this was the meaning intended to be
given to it by the Legislature in the statute in question.”

Henee, it is obvious that the agreements of the Plasterers Union
not to work on any building unless a certain number of coats of
plaster be used, can not be construed to be any restriction in trade
or commerce nor can they be held to affect in any manner an aid
to commerce.

We will next consider whether the agreements are prohibited by the
clause of the statute above quoted, which denounces a combination
for the purpose of restricting the free pursuit of a business authorized
or permitted by the laws of this State. The term ‘‘business’’ is de-
fined to be ‘‘that which employs the time, attention and labor of men
for the purpose of livelihood or profit, but it is not necessary that it
should be the sole occupation or employment. It embraces everything
about which a person can be employed.”’

Bouvier’s Law Dictionary, vol. 1, p. 406.

Flint vs. Tracy Co., 220 U. 8., 107.

Lemons vs, State, 50 Ala., 130.

People vs. Commissioners of Taxes of City of N. Y,, 23 N. Y., 244.
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If the agreements in question restrict the free pursuit of any busi-
ness that is authorized or permitted by the laws of this State, they
would fall under the condemnation of this clause of the statute. But
do they produce or effect such a restriction? In order to determine
this, we must first understand the character of restriction the statute
denounces. This clause of the statute has been construed by our
courts in a number of cascs, some of the most important ones being:

State vs. M. K. & T. Ry. Co. of Texas, 91 S. W,, 214.

Fort Worth & Denver City Ry. Co. vs. State, 87 S. W., 336.

Lewis et al. vs. Weatherford M. W. & N. W. Ry. Co., 81 S, W., 111.
Redland Fruit Co. vs. Sargent, 113 S. W., 330.

In the case of the State vs. M., K. & T. Ry. Co. of Texas our
Supreme Court held that an agreement between a railway company
and an express company, whereby the latter was given exclusive priv-
ileges and the former bound itself not to contract with others, to do
an express business on its road, was violative of that provision of the
Anti-Trust Code prohibiting a combination for the purpose of creating
and carrying out restrictions in the free pursuit of a business au-
thorized or permitted by the laws of this State. In this case it was
held by the court that in order to determine whether or mnot this
clause of the statute is violated in any given case, it is necessary
to inquire into the effect intended by the parties to the combination
upon the business of parties other than those embraced in the com-
bination. It was furthermore held that the restriction must be in
the pursuit of a business the law authorizes or permits. The statute
of our State authorizes express companies to pursue their businesses
on all railroads controlled by State legislation with ‘‘equal and rea-
sonable facilities and accommodations and upon equal and reasonable
rates.’”’ The lawful scope of the express business is thus defined by
statute, and because the contract involved in the above named case
limited, narrowed and restricted the scope of said business, it was
held illegal under the Anti-Trust Code. The two main points decided
by the court in said case, which are of assistance to us in the cor-
rect solution of the questions here involved, are the following:

1. To come within the purview of the statute, the restriction must
be upon the business of persons other than those embraced in the
combination or agreement; and,

2. The business restricted must be one authorized by law.

In the case of Fort Worth & Denver City Ry. Co. vs. the State a
contract between the railway company and the Pullman Company,
whereby the latter company was given the exclusive right for a
period of fifteen years to furnish sleeping cars to the railway com-
pany, was assailed as being in violation of our anti-trust statute.
Our Supreme Court held the contract legal and in a very elaborate
and able opinion construed the clause of the statute now under
discussion. We quote the following relevant excerpt from said opin:
ion:

“Did the contract create or carry out restrictions in the free pui‘sult of
a business authorized or permitted by the laws of this State? The Anti-
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Trust Act does not create a new business for any person, nor does it give
a new right in the property of others, but the object of the law was to
prevent interference with business authorized and carried on in accordance
with the laws of the State., It is therefore pertinent to inquire what
business interest was in any way affected by this contract? The two com-
panies unquestionably had the right to contract that the one should furnish
the sleeping cars and maintain them, thereby furnishing accommodations
to the passengers of the other, and to collect fares therefor. So far the
contract is in conformity to law. This action rests alone upon the alleged
illegality of the provision of the contract which grants to the Pullman
Company the exclusive right to furnish sleeping cars for use on all lines
of road owned or controlled by the Fort Worth & Denver City Railway
Company and all roads which it might thereafter acquire or operate. * * *
Did the railroad company have the lawful right to make a comtract with
the Pullman Company whereby it excluded all other companies for fifteen
years from furnishing to the railway company cars for use on all of its
lines? That question suggests this: Did all sleeping car companies have
a right to demand of the railroad company to haul their coaches on its
road?, If yea, the contract restricted the free pursuit of a lawful business,
and constitutes a trust under the act of 1903; otherwise the law has nof
been violated by the agreement. * * * This contract in no way interfered
with the right of any other sleeping car company, if any existed, to build
or furnish its cars to other railroads. Neither the Pullman nor any other
corporation or person had a right to have sleeping cars attached to the
passenger trains of the Fort Worth & Denver City Railway Company.
Therefore to exclude them did not restrict ‘the free pursuit of any business
authorized or permitted by law,” because such business was not authorized
to be pursued on a railroad without the consent of the owner; and since
no such business right exisied, it could not be restricted. Lewis vs. Ry.
Co., 81 S. W., 111; Kates vs. Atlanta Baggage and Cab Co., 107 Ga,, 636;
Express Cases, 11.7 U. S., 26; Chicago, St. Louis & N. O. Ry. Co. vs. Pull-
man So. Car Co., 139 U. 8., 79; Fluker vs. Ga. Ry. & B. Co., 81 Ga., 461;
Barney vs. O. B. & H. Steamboat Co., 67 N. Y., 301.”

Lewis vs. Railway Company, above cited, was decided by the Court
of Civil Appeals at Fort Worth, an application for writ of error
being refused by the Supreme Court. The contract between the
railway company and a liveryman, whereby the liveryman was given
the cxclusive privilege to go upon the trains of the railway company
and solicit baggage constituted the basis of the suit. Lewis, a com-
petitor of the liveryman, insisted that he had a right to solicit bag-
gage upon the railway company’s trains and persisted in doing so until
he was stopped by an injunction obtained by the railway company.
At the trial of the case it was contended that the contract between
the railway company and the liveryman was a restriction upon a
business authorized and permitted by the laws of the State. The
court, however, held that said contract did not constitute a restriction
upon a business authorized or permitted by law, because, notwith-
standing the faet that other persons had the right to engage in the
business of soliciting and hauling baggage, yet no one was given any
right by law to solicit baggage on the railroad company’s trains;
that such a right had to be obtained by contract, and therefore no
business authorized by law was restricted.

Redland Fruit Co. vs. Sargent, cited above, was decided by the
Court of Civil Appeals of Texarkana. The contract out of which
the litigation grew gave to Sargent the exclusive right to sell mer-
chandise on the premises of the Redland Fruit Company for a period

9—Atty. Gen.
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of five years and the company further agreed to give Sargent the busi-
ness of its plantation during said time. Sargent brought suit for
damages against the company alleging a breach of the contract. The
company, among other defenses, contended that the contract was void
because in violation of the anti-trust statutes. In disposing of this
question the court said:

“The question then is: Do the terms of the contract sued on violate
the anti-trust statutes? The provisions of the contract pointed out as
being obnoxious to that statute are those by which Sargent is given ex-
clusive right to sell goods on the appellant’s premises and by which appel-
lant bound itself to endeavor to induce its employes to trade with Sargent.
* * * Ap undertaking on the part of the appellant to endeavor to induce
its employes to trade with the appellee could not be regarded as in vio-
lation of law, and the vice, if any, in the contract must be that portion
which gives to the appellee the exclusive right to sell goods on the appel-
lant’s premises. If this is in violation of the anti-trust statute then the
assignment should be sustained; otherwise it should be overruled. We do
not think it was the purpose of the statute to prevent the making of
exclusive contracts of every kind. Such an inhibition would be productive
of a greater evil than that which the law attempts to remedy. The busi-
ness competition which cannot be restricted is that which under the laws
of the State a person is permitted or authorized to engage in. The privi-
lege of selling goods upon the premises of another is not derived from
the laws of the State, but by the consent of the owner. * * * Were any
restrictions created or carried out in the contract under consideration
against the free pursuit of any business which the law gave others the
right to engage in? Did others have the right under the law to demand
of the appellant that they be permitted to sell goods upon its premises?
The right to sell upon the premises of another is not given by law, but
by consent of the owner. The latter has the 11ght to say who shall or who
shall not use his premises for any such purpose.’

‘We have reviewed at length the decisions of the courts in the above
cited cases for the purpose of showing that the uniform eonstruction
given to the clause of the statute in question is, that the restriction
must be in the pursuit of a business the law gives to others than the
parties to the combination or agreement the right to engage in.

Applying these prineiples to the agreements under consideration,
we can reach but one conclusion and that is, they restrict no other
person in the pursuit of a business the law gives him a right to
engage in. ‘Whose business is restricted by the agreement of the
plasterers not to work on a building unless a certain number of coats
of plaster is placed thercon? Ts it the architect’s? If the architeet’s
specifications call for two coats of plaster and the members of the
Plastercrs Union refuse to contract to do the work on the building
because three coats are not specified, the business of the architeet is
probably restricted because he is deprived of the right to exercise his
own judement with reference to the matter. This would certainly
be true if no other persons than the members of the Plasterers Union
could be secured to do the work. But granting that the agreements
of the plasterers place restrictions on the business of the architect,
the next question that arises is, does the law confer upon the archi-
tect the right independent of contract to draw the plans and make the
specifications of the building for the owner? It can not be Jdenied
that the architect has the right to engage in his business or profes-
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sion, but it must be conceded that the law does not give him the right
irrespective of a contract to draw plans and make specifications for
persons contemplating the erection of buildings. If the law does not
confer such a right, then the restriction, if any, is not in the pur-
suit of a business authorized or permitted by the law and therefore
does not come within the purview of the statute.

‘What is true of the architect is likewise true of the contractor.
‘The right to contract to build houses for others is not given by law,
but by the consent of the owner.

Do the agreements affect the owner’s business? The owner has
the right under the law to build on his own premises, but is he en-
gaged in the pursuit of a business within the meaning of those terms,
as used in the statute, when he employs others to build a house for
him? We think this would depend largely upon the facts, for ex-
ample: If a person were engaged in some other line of business
and should have a residence built by contract, we do not think the
building of the residenee in such manner would be the pursuit of
a business by him, but if he engaged in the business for a livelihood
or profit of building houses for sale or rent, we think he would
properly be considered in the pursuit of a business.

But assuming that the architect, contractor and the owner are each
and all engaged in businesses authorized by law, do the agreements
in any way restrict them in the free pursuit of same? If it is a re-
striction upon the business of the architect, contractor or owner, for
the members of the Plasterers Union to agree that they will not work
on any building unless a certain number of coats of plaster be put
thereon, then it would be a restriction for them to agree to work
only eight hours per day, or to charge a certain fixed compensation
for their services or to quit or relinquish any work in which they
might be engaged. It was clearly not the intention of the Legislature
to denounce such combination or agreements. On the contrary, by
legislative enactment laborers are authorized to associate themselves
together for the purpose of protecting themselves in their personal
work, labor and service and in the accomplishment of this purpose
they are authorized to refuse to enter or to pursue any pursuit and
they are likewise authorized to fix by contract the time and conditions
of service. The 1899 act was a statute at the time of the passage
of the 1903 Anti-Trust Code and no reference to the former act having
been made in the latter, and no conflicts existing between said acts,
it is rcasonable to eonclude that the Legislature did not intend to
abridge or modify the rights conferred by the 1899 Act in the
passage of the Anti-Trust Code.

There is no law that will compel a freeman to work for another,
nor is there any law to compel any person to give work to others.
This is a question of contract between employer and employe. If the
laborer declines the proffered employment unless certain stipulations
be complied with, he is clearly within his legal rights. If the em-
ployer does not desire to meet the requirements of the laborer, he has
the lawful right to refuse to enter into the contract demanded. In
our opinion, the members of the Plasterers Union do not violate the
law when they agree among themselves not to work for any man



132 REPORT OF ATTORNEY GENERAL.

who does not put a certain number of coats of plaster on his building.
Such an agreement is not a restriction upon the right of the owner,
the contractor or the architect to pursue a business authorized or per-
mitted by the law. If the owner, or the contractor, does not desire
the number of coats of plaster required by the members of the Plas-
terers Union as a condition precedent to accepting employment, he
can refuse to employ the members of the union and can look else-
where for men to do his work. The agreements place him under no
restrictions because he is free to make or refuse to make the con-
traect, and there is mothing in the agrecments to prohibit him from
employing others to do the work for him.

That part of the agreement contained in Section 1 to the effect
‘‘that no contracting plasterer shall contract for or let by contract
any separate part of cement work, or plastering, ornamental or other-
wise’’ does not fall within the prohibitions of the statute, because it
does not restrict any person in the pursuit of a business authorized
or permitted by law, as the right to engage in the business of con-
tracting for or letting by contract cement work or plastering with or
for others is not given by law, but by the consent of the parties
involved.

After having given these questions careful consideration, we have
reached the conclusions above stated and advise you that in our
opinion the agreements of the Plasterers Union above set out and dis-
cussed are not prohibited by any of the provisions of the Anti-Trust
Code of this State. .

Yours, very truly,
’ C. A. SWEETON,
Assistant Attorney General.

ANTI-TRUST AcT CONSTRUED.

1. At common law a contract between a purchaser and seller whereby
the seller agrees to abstain from engaging in or continuing business if
unlimited both as to time and place, or as to place only, is void, but if
the restraint is limited as to place though not as to time, or if limited
both as to time and place, the validity of the contract depends upon the
reasonableness of the restriction.

2. The anti-trust act of 1903 does not affect a contract or agreement
wherein a single person or a single firm purchases the business and good
will thereof of another and as a part of the consideration therefor the
seller obligates himself not to resume business at a specified place for a
limited period of time.

3. If two or more persons, firms or corporations for any or all of the
purposes defined by the statute combine their capital, skill or acts in the
purchase of the business and good will thereof of another, and as a part
of the consideration therefor the seller obligates himself to abstain from
engaging in or continuing business at a specified place for any period of
time, such an agreement contravenes the provisions of the anti-trust act.

April 13, 1915.
Mr. James A. Sparks, Memphis, Tezas.

DEar Sir: Under date of April 9th, in a letter addressed to this
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Department you state that a short time since you sold your restaurant
business in the town of Memphis and soon thereafter engaged in the
confectionary and ice cream business in that town; that the parties
to whom you sold desire you to sign a written agreement to abstain
from again engaging in the restaurant business in the town of Mem-
phis for a period of five years, and you request this Department to
advise you whether or not such an agreement would be illegal.

From the facts stated by you we cannot advise you definitely with
reference to this matter for it does not appear from your letter’
whether one or more persons, firms or corporations purchased your
business, nor does it appear that as a part of the consideration of the
purchase you agreed to abstain from engaging or continuing in the
restaurant business in Memphis for a period of five years. We can,
however, give you a few principles or rules of law which you ecan
apply to the facts of your case and determine whether or not the
contract or agreement you were requested to sign, is legal.

1.

Under the common law a contract between a purchaser and seller
whereby the seller agrees fo abstain from engaging or continuing
in business if unlimited both as to the time and place or as to place
only, is void, but if the restraint is limited as to place though not
as to time, or if limited both as to time and place, the validity of
the contract depends upon the reasonableness of the restriction.

Comer vs. Burton-Lingo Co.,. 58 8. W., 969.

If, therefore, you agreed at the timeé you sold your restaurant busi-
ness as a part of the consideration of said transaction to abstain from
resuming said business in Memphis for a period of five years, such
a contract in our opinion would not be illegal at common law, and
the only question to be determined is whether such a eontract is
prohibited by the terms of our anti-trust statute.

II. "

It was held by our courts in a number of cases that the anti-
trust acts in force in this State prior to the passage of the 1909 acts
did not apply to the sale of a business and good will thereof where a
part of the consideration was an obligation on the part of the seller
not to resume business for a limited time at a specified place where the
purchaser was a single person or firm.

Gates vs. Hooper, 39 S. W., 1079.

Erwin vs. Hayden, 43 S. W., 611.

Comer vs. Burton-Lingo Co., 58 S. W., 969.
Wolff vs. Herschfield, 57 S. W., 572.

Under the anti-trust acts of 1889, 1895, and 1899 in order-to con-
stitute a trust, a combination of two or more persons, firms or cor-
porations or either two or more of them, was essential, and because
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the necessary element of combination did not exist in a transaction
wherein a single person or a single firm purchased the business and
good will of another, the seller agrecing to abstain from engaging or
continuing in business at said point for a limited period of time,
the courts uniformly held that such agreements did not contravene
the provisions of the anti-trust acts above named. In 1903, how-
ever, the Legislature enacted our present Anti-Trust Code. In the
1903 act the following definition of a ‘‘trust’’ is incorporated which
the prior acts did not contain, to-wit:

“A trust is a combination of capital, skill or acts by two or more persons,
firms, corporations or associations of persoms, or either two or more of
them, for either, any or all of the following purposes * * * to abstain
from engaging in or continuing business or from the purchase or sale of
merchandise, produce or commodities partially or entirely within the State
of Texas, or any portion thereof.”

In construing this provision of the 1903 act with reference to con-
tracts or agreements similar to the one now under consideration,
our courts have held that said provision is not contravened by an
agreement on the part of a seller to a single individual or single firm
as purchaser not to resume business in any particular loeality for a
limited period of time. The reason for this holding on the part
of the courts is that by the terms of the 1903 act a combination is
essential in order to crcate a trust. There is no difference in the
1903 act and the former acts defining trusts with respeet to this
particular matter; that is to say, a combination of two or more per-
sons, firms or corporations is and has been under all of the acts es-
sential and nccessary to constitute a trust. In a transacfion there-
fore where a single person or gingle firm purchases the business and
good will of another and a part of the consideration of the purchase
heing an agreement on the part of the seller to abstain from engaging
in or continuing business at a certain point for a limited period of
time, the element of combination being lacking, the provisions of the
1903 act arc not violated.

Crimp vs. Ligon, 84 S. W., 250.
Malakoff Gin Co. vs. Riddlesperger et al., 133 S. W., 519.
Wheatley vs. Kollaer, 133 S. W., 903.

I11.

However, it has been held that if two or more persons, firms or
corporations, or either two or more of them, for the purpose of lessen-
ing competition or for any or all of the purposes defined in the statute,
combine their capital, skill or acts in the purchase of the business of
another, said seller agreeing not to resume business for a specified
period of time, such an agreement or contract though valid at com-
mon law falls within the prohibitions of the anti-trust statutes, and is
therefore illegal and void.

Comer vs. Burton-Lingo Co., 58 S. W., 969.
Malakoff Gin Co. vs. Riddlesperger et al., 133 S. W., 579.
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Under the provisions of our anti-trust statutes, as stated above,
in order to constitute a trust there must be a combination of two or
more persons, firms or corporations or either two or more of them,
for any or all of the purposes set cut in the statute. \Where a single
person or firm therefore buys the business of another such transaction
being accompanied by an obligation on the part of the seller fo
abstain from resuming business at a specified place for a limited time,
such agrcement or contract is not inhibited by the statute because
there is no combination. On the other hand, if two or more persons,
firms or corporations, or either two or more of them, for any of the
purposes defined in the statute purchase the business of another, the
seller in said transaction obligating himself not to resume business
at a specified place for any period of time, such an agreement would
be in violation of law because in such transaction the essential element
of the offense exists.

That portion of the statute defining monopoly is not involved in
your inquiry for as we assume from your letter neither of the parties
to the transaction is a corporation.

You can doubtless apply the foregoing principles to the facts of
your case and determine whether or not the agreement which the
purchasers of your business desire you to sign is legal. It is not clear
from the facts stated by you whether the agreement to which you
refer was a part of the consideration of the purchase or whether it
is an agreement the purchasers of your business desire you to make
with them independent of the original transaction. The principles
above announced apply only in cases where the business and good will
thereof are sold and as a part of the transaction the seller agrees
to abstain from engaging in or continuing business at a specified
place for a limited period of time. If the agreement to which you
refer was not a part of the consideration of the purchase of your
business the rules above set out would not apply and in our opinion
such an agreement would be illegal and void.

Yours truly,
C. A. SWEETON,
Assistant Attorney General.

INsURANCE COMPANIES—ANTI-TRUST.

The anti-trust statutes prohibit the formation of a combination on the
part of two or more insurance companies for the purpose of jointly exe-
cuting bonds guaranteeing cotton warehouse receipts.

February 3, 1916.

Hon. Charles V. Johnson, Deputy Insurance Commissioner.

DEear Sir: TUnder date of December 9, 1915, you transmitted to
this Department a letter from the Hon. W. S. Hunt of Houston,
together with a prospectus issued by the U. S. Fidelity & Guaranty
Company, the American Surety Company, the Fidelity & Deposit
Company of Maryland, and the Maryland Casualty Company, said
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letter and prospectus outlining a proposed plan on the part of the
above named companies to jointly execute bonds guaranteeing cotton
warehouse receipts in the State of Texas, and you desire to be advised
as to whether or not said plan in any manner contravenes the laws
of this State.

The character of bond proposed to be executed by said companies
under the plan submitted is not the bond required by statute, but is
an additional bhond and is designed to make the cotton warehouse
receipts ‘‘acceptable collateral under all circumstances wherever of-
fered.”’

After giving the question careful consideration we have reached the
conclusion that the plan is inhibited by the anti-trust statutes of this
State.

That portion of the statutec defining a trust having application
to the question here under consideration is as follows:

“A trust is a combination of capital, skill or acts by two or more persons,
firms, corporations or associations of persons, or either two or more of
them for either any or all of the following purposes:

“l1. To fix, maintain, increase or reduce * * * the cost of insurance,

“2. To prevent or lessen competition in the * * * Dbusiness of in-
surance,.

“3. To fix or maintain any standard or figure whereby the cost * * *
of insurance shall be in any manner affected, controlled or established.

‘“4, To make, enter into, maintain, execute or carry out any contract,
obligation or agreement by which the parties thereto bind or have bound
themselves not * * ¥ to make any contract of insurance at a price below
a common standard or figure or by which they shall agree in any manner
to keep * * * the charge for insurance at a fixed or graded figure or
by which they shall in any manner affect or maintain * * * the cost
of insurance between them to preclude a free and unrestricted competition
among themselves * * * in the business of insurance, or by which they
shall agree to pool, combine or unite any interest they may have in con-
nection * * * with the charge for insurance whereby such charge might
be in any manner affected.”

The companies above named are competitors in the business of
writing indemnity insurance contracts and if they should form a com-
bination among themsclves to engage in the business of bonding
cotton warehouse receipts, as proposed, such a combination, we think,
would violate practically every provision of the statute above set
out. It must be apparent that such a combination would be the
pooling, combining and uniting of the interests of the four com-
panies in the business of writing insurance contracts guaranteeing
cotton warchouse receipts, whereby the charge for such insurance
might be affected. The combination of the four companies for the
purposes proposed would likewise be the making of a contract and
agreement among said companies by which they would bind themselves
to keep the charge for such insurance at a fixed or graded figure and
by which they would affect and maintain the cost of such insurance
between themselves to preclude a free and unrestricted competition
among themselves in the business of writing said insurance contraets.
Such a combination would also of necessitv have for its purposes
the fixing of the cost of said insurance and the lessening of competi-
tion in said line of business. :
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There is no law forbidding said companies from severally engaging
in the business proposed, but the slatute above quoted, in our opinion,
prohibits them from combining their capital, skill or acts for any of
the purposes therein denounced.

‘We are herewith returning the correspondence and prospectus fur-
nished us.

Yours very truly,
C. A. SWEETON,
Assistant Attorney General.

ANTI-TrRUST LIAWS—CONSTRUCTION OF STATUTES.

1. A patentee has the exclusive right to make, use and vend the pat-
ented article.

2. The patentee may assign his patent, and in that event the assignee
has the rights conferred by the Patent Act.

3. The patentee may license another to manufacture and sell the pat-
ented article, in which case he may lawfully fix the resale price of said
article, or h'e may lawfully place other restrictions upon the use thereof
by the licensee.

4. The patentee may license another as his agent to sell the patented
article and may fix the price at which such agent ma3 sell the same.

5. But when the patentee parts with title to the patented article, he
loses control over it and therefore has no right to fix resale prices or to
place any other restrictions upon the purchaser with respect to the sale,
use or disposition of said property.

May 27, 1915.
Hon. H. C. Nash, Jr., County Attorney, Corsicana, Texas.

DEar Sir: In your letter of date May 19th you submit to this
Department, in substance, the following facts:

A patentee of several United States letters patent of certain machinery
enters into a contract with a licensee whereby the owner of the patents
gives to the licensee the right to manufacture and sell the patented articles
in consideration of the royalty of five per cent of the gross retail selling
prices of said articles. The contract further provides that the licensor
shall have the right to fix the selling prices on said articles and that the
licensee shall respect and maintain the same and that the selling prices
fixed by the licensor shall be uniform for all parties licensed to manu-
facture and sell said articles—the intention being, as expressed in the
contract, that all licensees shall be upon an equal footing and shall be
compelled to maintain the same prices. You desire to know if this con-
tract is in violation of the anti-trust statutes of this State.

The important and material fact in considering your question is,
that the contract or agreement above referred to concerns articles
protected by letters patent of the government of the United States,
and therefore calls for a determination- of the rights conferred upon
the owner of patents by the Federal Constitution and statutes.

Section 8, of Article 1, of the Federal Constitution, authorizes Con-
gress ‘‘to promote the progress of science and useful arts, by securing,
for limited times, to authors and inventors the exclusive right to their
respective writings and discoveries.”’
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In obedience to the above provision of the Constitution, Congress
enacted a statute which is Section 4884 of the Revised Statutes of the
United States, which provides that every patent shall contain a grant
to the patentee, his heirs and assigns for the term of seventeen years,
of the exclusive right to make, use and vend the invention or dis-
covery. As was said by the Supreme Court of the United States,
in one of its most recent opinions involving a construction of the
Patent Act:

“The right to make can scarcely be made plainer by definition and
embraces the construction of the thing invented. The right to use is a
comprehensive term and embracesg within its meaning the right to put into
service any given invention, and Congress did not stop with the express
grant of the rights to make and to use, Recognizing that many inventions
would be valuable to the inventor because of sales of the patented machine
or device to others, it granted also the exclusive right to vend the inven-
tion covered by the letters patent. To vend is also a term readily under-
stood and of no doubtful import. Its use in the statute secured to the
inventor the exclusive right to transfer the title for a consideration to
others. In the exclusive rights to make, use and vend fairly construed
with a view to making the purpose of Congress effectual, reside the extent
of the patent monopoly under the statutes of the United States.”

Bauer vs. O'Donnell, 229 U. 8., 10. . )

Bloomer vs. McQuewan, 14 How., 539, 549.

It has been held ™ an unbroken line of authority that the Federal
Constitution and statutes confer upon the owner of a patent a per-
feet and complete monopoly with respect to his right to manufacture,
use and vend the invention or discovery. By virtue of the provi-
sions of the Constitution and statute above referred to, the patentee
of an article has the exclusive right to its manufacture, also the
exclusive right to its use, and, further, the exclusive right to vend the
same. The Patent Act has been construed from time to time by the
Supreme Court of the United States and that court has repeatedly
held that the statute above referred to confers upon the owner of a
patented article a complete monopoly with respect to the manufacture,
use and sale thereof. It has been held further in a number of cases
that the owner of a patent may assign it or sell the right to another
to manufacture and sell the article patented upon condition that
the licensee shall respect and observe a fixed re-sale price determined
by the licensor. In the event the owner of a patent should assign
it to another, the assignee. of course, would have the same rights under
the statute as the original owner.

In the case of Bement vs. National Harrow Company, 186 U. S,
p. 70, it was held that the owner of a patent had the right to assign
it and as a part of the consideration to impose a condition that the
assignee should sell said patented article at a stipulated price. In this
case, as well as in many others, the doctrine was also announced, or
rather re-affirmed, that the owner of a patent has the right to license
others to manufacture and sell the patented article upon condition
that the licensee would observe and- respect the stipulated price in the
re-sale of said article.

The contracts under consideration in the case of Bement vs. National
Harrow Company, supra, were similar in many respects to the con-
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tracts which you submit. In said contracts the provision was ex-
pressly made not alone for the manufacture but the sale of the manu-
factured produet and at prices which were particularly stated and
which the seller was not at liberty to décrease without the consent
of the licensor. The Supreme Court, after a full and thorough dis-
cussion of the rights conferred upon the owner of a patent by the
Federal Statute, and after applying the rules adduced from a con-
struction of said statute to the contracts under consideration in said
case, reached the following conclusion:

“The provision in regard to the price at which the licensee would sell
the article manufactured under the license was an appropriate and reason-
able condition. It tended to keep up the price of the implements manu-
factured and sold, but that was only recognizing the nature of the property
dealt in and providing for its value so far as possible. This the parties
were legally entitled to do. The owner of a patented article can, of course,
charge such price as he may choose, and the owner of the patent may
assign it or sell the right to manufacture and sell the article patented upon
the condition that the assignee shall charge a certain amount for such
article.”

The conclusion was therefore reached that because the article in-
volved was protected by a patent, the contracts under discussion in
that case were not prohibited by the Federal Anti-Trust Act.

In the case of Bauer vs. O’Donnell, 229 U. S, p. 1, the Supreme
Court of the United States was called upon to decide the question
of how far the Federal Statute extends its protection to a patented
article after the owner has parted title to same by sale. In this case
the patent act was again very thoroughly and exhaustively discussed
and analyzed. The contention was made in this case that the owner
of a patented article has the right to fix the re-sale price of same
and require the purchaser of said article to observe said re-sale price.
The court, however, held to the contrary. Tt held-as all of the other
decisions bearing on this question have held, that the owner of a pat-
ented article has the exclusive right to manufacture, use and vend
the same, that he has the right to assign his letters patent, that he
has the right to license another to manufacture and sell said patented
article, and in such case to fix and stipulate the price at which the
licensee should sell the same, but it was distinetly held in this case
that when the owner of a patented article sells said article, thereby
divesting himself of the title to said property, the protection given
by the statute has been exhausted, and the patented article has been
placed beyond the limits of the monopoly secured by the Patent Act.
Therefore, the patentee has no right or authority to place or under-
take to place any restrictions of any character as to price upon the
re-sale of said article or any restrictions of any character upon the
right of the purchaser to dispose of said property in any manner
he may see proper; that is, when the patentee parts with the property
protected by patent by passing title to the purchaser, the property
is then the purchaser’s and may be sold or disposed of by the pur-
chaser as may seem best to him and the patentee has no authority
to place any restrictions on the right of the purchaser, to re-sell said
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property at any price he may see proper or to disposc of the same
in his own way. .

“The right to manufacture, the right to sell and the right t6 use are
substantive rights and may be granted or conferred separately by the pat-
entee. But in the essential nature of things, when the patentee or person
having his rights sells a machine or instrument whose sole value is in its
use, he receives the consideration for its use and he parts with the right
to restrict that use. The article, in the language of the court, passes
without the limit of the monopoly; that is to say, the patentee or his
assignee having in the act of sale received all the royalty or consideration
which he claims for the use of his invention in that particular machine
or instrument, it is open to the use of the purchaser without further re-
striction on account of monopoly of the patentee.”

Bauer vs. O’Donnell, supra.

Bloomer vs. McQuewan, supra.

Goodyear vs. Beverly Rubber Co., 1 Cliff, 348, 354; 10 Fed. Cas, 638.

Chaffee vs. Boston Bolting Co., 22 How., 217, 223.

Keeler vs. Standard Folding Bed Co., 157 U. S., 659.

It is clear, therefore, that in cases where the owner of a patented
article passes the title of same to the purchaser by sale, he has no
right under the Patent Act to undertake to restrict the purchaser in
the re-sale price of said article, and if the owner of a patent who
sells the patented article agrees with the purchaser upon the re-sale
price of said article, such an agreement would be in violation of the
anti-trust statutes of this State, or if the owner of the patent and the
purchaser, after the title of said property has passed to the pur-
chaser, should make any other restrictive agreement with respect to the
re-sale or disposition of said property, same would be in violation of
the anti-trust statutes of this State.

Our conclusions with reference to the patentee’s rights under the
Patent Act are as follows:

(1) The patentee has the exclusive right to make, use and vend
the patented article.

(2) The patentee may assign the patent, and in that event the
assignee has the rights conferred by statute upon the owner of the
patent. .

(3) The patentec may licensee another to manufacture and sell
the patented article and in such case he may lawfully fix the re-sale
price of said article or he may lawfully place other restrictions upon
the use thereof by the licensee.

(4) The patentee may license another as his agent to sell the
patented article and in such case may lawfully fix the price at which
sueh agent may sell said property, or he may lawfully fix the terri-
torial limits in which the agent may sell the same.

(5) But when the patentee parts title to the patented article, he
loses control over it and therefore has no right or authority to fix
re-sale prices or to place any other restrictions upon the purchaser
with respect to the sale, use or disposition of said property.

Under the facts submitted by you, it appears that the patentee, in
consideration of five per cent royalty on gross sales, has licensed an-
othgr to manufacture and sell certain patented articles, the patentee
reserving the right to fix the re-sale prices. Inasmuch as the patent
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act, as construed by the Supreme Court of the United States, confers
the right upon the owner of a patent exclusively to make, use and
vend said article, and inasmuch as said court has held that the owner
of a patent may license another to manufacture and sell the patented
article, and upon condition that the licensee observe and respect the
re-sale price fixed by the licensor, we, therefore, advise you that in
our opinion the contract submitted by you is a legal one and is not
prohibited by the anti-trust statutes of this State.
Yours very truly,
C. A. SWEETON,
Assistant Attorney General.
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OPINIONS RELATING TO BANKS AND BANKING

BANKS AND BANKING—WORDS AND PHRASES— PREFERRED CREDITORS—
DEPOSITORS GUARANTY F'UND.

1. S., Articles 453, 456, 457, 458, 460, 466, 468, 469, 470, 486, 487, 489,
490, 551. : :

1. The Commissioner of Banking, upon taking charge of an insolvent
bank, becomes vested with its assets to be converted into money and dis-
tributed among its creditors fairly and without preference.

2. The Commissioner is not a purchaser for value, but is rather the
personal representative of the insolvent bank, and takes its assets subject
to set-offs, liens and encumbrances as they exist at the time the bank comes
into his hands.

3. “The preference of one creditor to another” defined.

4. An inhibited preference is one that lessens the amount of the in-
solvent estate available for the payment of the claims of general creditors.

5. The contributing banks are the owners of the depositors’ guaranty
fund of this State, and in the distribution of the estate of an insolvent
bank this fund must share pro rata with other general creditors. R

6. The payment of any particular general creditors of an insolvent
bank in such manner as to lessen the fund available for distribution to
other creditors would be an unlawful preference, which cannot be made
or approved by the Commissioner,

7. The sureties on a bond of an insolvent bank have the right to offset
any amount they are compelled to pay by reason thereof against any sev-
eral obligations they may owe the bank, and such offset would not be a
preference.

8. In the present instance, if the sureties on the bank’s bond in favor
of McLennan county will pay the bank an amount equal to the sum due
the bank, such payment being upon the notes of such sureties to the bank,
then you may, upon order of the court, pay such sum to the county without
creating an inhibited preference.

April 3, 1915.

Hon. Johm 8. Patterson, Commissioner of Insurance and Banking,
Capitol.

DEAR Sr: Your communication of April 1st, relates to the affairs
of the Farmers & Merchants State Bank of Waco, Texas, recently
closed by the department because of its insolvent condition. Mr. B. F.
Kean was appointed special agent by you to liquidate the affairs of
the bank. The matter of the deposits in this bank secured by the
depositor’s guaranty fund has been cared for heretofore by your de-
partment. In examining into the affairs of the bank, however, Mr.
Kean has found that there is an aggregate of deposits of $32,663.39
not protected by the depositor’s guaranty fund, these deposits being
due as follows:

McLennan county .. .........cceneneecnnenen $20,938.45

Owners of certificates of deposit.............. 3,749.33
Bank deposits ........ ... il i e 7,975.61

Total . ... i ittt i i e $32,663.39
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After the foregoing statement of facts for the purpose of preserving
this matter in record, we copy the remaining portion of your com-
munication, as follows:

“Now it has developed that the deposit of McLennan county in the sum
of $20,938.45 is secured by a bond signed by the Farmers and Merchants
State Bank as principal and the following bondsmen as sureties: R. H.
Hill, Abe Gross, H. E. Hulsey, A. R. McCollum, E. C. Street and Joe Pinto.
Through Special Agent L. P. Kean, it has come to my knowledge that the
county of McLennan, through its proper officers, is demanding payment
for their deposit, and that having made the demand for the money from
the Farmers and Merchants State Bank. thev are contemplating entering
suit against the sureties on the bond referred to above. It appears that
the bondsmen referred to above are indebted to the Farmers and Mer-
chants State Bank in approximately the amounts set opposite their names:

R.H. Hill.. .o it i et it iiae e $ 6,000.00
ADE GroOSS . vttt ettt enseeseeneonesnnns 24,000.00
M. E. HulSey. ... . ot i ittt ittt nanennns e 7,600.00
AR MceCollum. . . ... i ittt i e enenens 3,500.00
E.C. Street............... e . 3,500.00
Joe Pinto ...t e e 15,000.00

“In view of the fact that these gentlemen are sureties on the county bond,
they are refusing to pay the county deposit, inasmuch as they contemplate
that the county will, within a few days, take a judgment against them
separately and severally in the sum of $20,938.45. If this is domne, each
of these gentlemen will ask for judgment back against the Farmers and
Merchants State Bank in this amount. You will see from this situation
that Special Agent Kean is powerless to demand either security or the
retirement of the notes of these gentlemen. Special Agent Kean has con-
ferred with these bondsmen, and they wish to be relieved on this bond,
each of the bondsmen, promising to protect his individual indebtedness in
-case they are relieved from the bank’s obligation to the county. With one
excention it also appears that each -of these bondsmen are shareholders in
the Farmers and Merchants Stale Bank, liquidating, and that without a
judgment against each of them for the amount of the county deposit, their
shareholders’ liability would be worth something as an asset, if we should
find it necessary to levy an assessment against the stockholders of the
Farmers and Merchants State Bank.

“Special Agent Kean has proposed that the denosits enumerated above,
aggregating $32,663.39, be made preferred creditors by this department
and the other creditors of the Farmers and Merchants State Bank. You
will recall that while at Waco we appointed an advisory committee to
advise Special Agent Kean from time to time, and that this committee
is comnosed of S. J. McFarland, agtive vice president of the Security Na-
tional Bank of Dallas, and R. F, Gribble, active vice president of the First
National Bank of Waco, and both of these gentlemen have, in writing,
advised that the creditors enumerated above be made preferred creditors,
and they have submitted the attached amendment to their contract of
March 16. waiving their rights as common creditors of the Farmers and
Merchants State Bank. and advising that Special Agent Kean be allowed
to pay these denositors from the cash now on hand and from the first
funds collected by him from the unhypothecated assets of the Farmers and
Merchants State Bank. .

“I am informed by Special Agent Kean that from the sureties on the
county bond who owe the Farmers and Merchants State Bank about
$60,000. he can. within a reasonable time, collect $22,000, and that he hopes
to reasonably well secure the balance of $38.000.

“If T should see fit to advise Special Agent Kean to make these deposits
preferred creditors and allow him to pay them for the cash now on hand
and from the first funds collected from the unhypothecated assets, the
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condition of the Farmers and Merchants State Bank will be practically as
follows:

“It will owe to the First National Bank of Waco, who holds assignments
of non-interest bearing and unsecured deposits, about $75,000. It will
owe other banks that are now secured by the hypothecation of bills re-
ceivable, about $75,000. You will recall that the Farmers and Merchants
State Bank will have one year in which to retire its bills payable with its
reserve agents creditors, and two years in which to retire the account of
the First National Bank of Waco. If I should deem it wise and a matter
of good business policy to make these interest-bearing depositors preferred
creditors, I wish the opinion of your department as to whether or not I
may be allowed to exercise my discretion in the matter, and thank you in
advance for your opinion.”

Accompanying your letter is a copy of waiver to be executed by the
First National Bank of Waco and the Security National Bank of
Dallas, the two largest creditors of the insolvent bhank, in which they
agree that the proposed preferences in the manner specified in your
communication, may be carried into effect. It may be said therefore
that all the creditors of the bank except its depositors agreed that
these preferences may be carried out. It may also be safely assumed
that so far as the depositors are concerned the proposed contract is
immaterial for the reason that their rights are secured by the de-
positor’s guaranty fund, if indeed they have not all already assigned
their claims to the First National Bank of Waco and received the cash
and obtained their money therefor. In the waiver to be executed
by the First National Bank of Waco it is expressly stated that this
waiver is not to be construed as an agreement on its part to consent *
to the doing of any act or thing which might be construed as waiving
any rights whatever which as depositors or assiens of other depositors
it has against the guaranty fund provided by law for the depositors
of the insolvent bank; that said First National Bank assents to the
proposed preferences only in its capacity as a general creditor and
that in its capacity as depositor of the insolvent bank or as assignee
of the depositors it does not assent to the preferences.

In order to answer your several inquiries it will be necessary for
us to examine the banking laws of this State. In the first place the
Farmers and Merchants Bank of Waco, Texas, is in yvour hands under
the laws of this State by reason of the fact that it is in an insolvent
condition. .

Article 453, Revised Statutes, 1911, provides that when any State
bank shall become insolvent and be placed in the hands of the Com-
missioner of Banking he shall proceed to wind up its affairs either
through a receiver or some competent person who is required to give
bond for the faithful performance of its duties. The bond may be
recovered upon for the benefit of the guaranty fund or any party
at interest. On taking possession of the property and business of
any such bank the Commissioner, is required by law to forthwith give
notice of such fact to all persons holding any of the assets of the bank.

Articles 456, 457 and 458, Revised Statutes, read as follows:

Art. 456. “Upon taking possession of the property and business of such
State bank, the Commissioner is authorized to collect moneys due to such
corporation and do such other acts as are necessary to conserve its assets
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and business, and shall proceed to liquidate the affairs thereof as provided
in this chapter.”

Art. 457. “The Commissioner shall collect-all debts due and claims
belonging to such State bank.”

Art. 458. “Upon the order of the district court, if in session. or the
judge thereof, if in vacation, of the county in which such State bank was
located and transacting business, the commissioner may sell or compound
all bad or doubtful debts, and, on like order, may sell the real or personal
property of such State bank, on such terms as the court shall direct.”

Article 460 authorizes you to appoint a special agent to assict
“you in the duty of liquidation and distribution.

Article 466 makes it your duty upon taking possession of an in-
solvent bank to make an inventory of the assets of such bank in
duplicate, one to be filed in the officc of the commissioner, and one
in the office of the clerk of the county court of the county in which
such State bank is located; on the expiration of the time fixed for
presentation of claims you are required to make a full and complete
list of the claims presented including such claims as may have been
rejected, and showing fully all claims and amounts paid to the de-
positors out of the depositors guaranty fund, ‘‘and the amount to
which said fund is entitled by reason of its subrogation to the rights
of such guaranteed depositors so paid,’’ etc. '

Article 468, Revised Statutes, requires you to deposit the moneys
collected by you for the insolvent bank in some other State bank,
then follows Articles 469 and 470, which read as follows:

Art. 469. ‘““At any time after the expiration of the date fixed for the
presentation of claims, the Commissioner may, out of the funds remaining
in his hands after the payment of expenses, declare one or more dividends,
and after the expiration of one year from the first publication of a notice
to creditors, he may declare a final dividend, such dividends to be paid
to such person and in such manner and upon such notice as may be
directed by the district court, if in session, or the judge thereof, if in
vacation, of the district in which such State bank was located and trans-
acted business.” ‘

Art. 470. “In the declaration and payment of all such dividends, the
depositors’ guaranty fund shall be entitled to receive, as its dividends, such
portions of the amounts due and payable to guaranteed depositors as shall
have been paid to them out of the depositors’ guaranty fund, together with
8ix per cent interest thereon from the date or dates upon which checks
were drawn upon all State banks, as hereinafter provided for the payment
of the guaranteed deposits of such State banks; and the Commissioner
shall forthwith distribute such dividends to State banks, upon which checks
were drawn for-such payment of guaranteed deposits, in proportion to the
amounts of such checks, respectively.”

Tt will be noted from these two articles of the statute that the moneys
collected by you and payable to the gencral ereditors are to be paid
in the form of dividends and that in this distribution the guaranty
fund of the State must share as a general creditor.

Articles 486 and 487 read as follows:

Art. 486. ‘“‘In the event the Commissioner of Insurance and Banking
shall take possession of any bank or trust company, subject to the de-
positors’ guaranty fund plan of this chapter, as herein provided, the de-
positors of said bank or trust company, as specified in Article 443, shall
be paid in full out of the cash in said bank or trust company that can be

10—Atty. Gen.
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made immediately available from such bank; and the remainder shall be
paid out of the depositors’ guaranty fund through the said board, in the
event the cash available in said institution shall be insufficient; provided,
that deposits upon which interest is being paid, or contracted to be palid,
directly or indirectly, by said bank, its officers or stockholders, to the de-
positor and deposits otherwise secured, shall not be insured under this
chapter, but shall only receive the pro rata amount which may be realized
from the assets, resources and collections of and from such banks and
trust companies, its stockholders or directors.”

Art. 487. ““The State shall have, for the benefit of the depositors’ guar-
anty fund, a first lien upon all assets of such bank or trust company and
all liabilities owing or accruing to such bank or trust company in the
event of the closing, as provided by law, of any such State bank or trust
company operating under the depositors’ guaranty fund plan; which lien
shall attach and be in force from the time such bank or trust company
is legally closed, upon all the property and assets then in possession of
such bank or trust company; provided, however, that any deposits on
which said bank was paying interest and any other deposits or debts not
insured under this chapter, and which are entitled to share in the assets,
shall share in the dividends and proceeds of such assets and collections
pro rata or as may be provided by law.”

These two articles of the statute make it plainer still that the gen-
eral creditors of an insolvent bank must share in its procecds pro
rata and that in this distribution the depositors guaranty fund must
share in the dividends and proceeds the same as any other general
unsecured creditor. The ordinary duties and rights of the receiver
of an insolvent corporation are to collect all debts, dues and claims
and under the orders of the court to pay the various obligations of
the insolvent without preference, without authority, however, to com-
pound any of the debts except upon an order of the court authoriz-
ing it. Beckham vs. Shackelford, 29 8. W, 204. Your duties and
rights are substantially similar, as shown by the statutes just quoted,
as well as by Article 458, Revised Statutes which authorizes you
to sell or compound bad or doubtful debts on such terms as the court
may direct. Your relationship to an insolvent bank is substantially
the same as that of the Comptroller of Currency or a receiver ap-
pointed under his direction for an insolvent national bank, and our
statutes in this respeet are substantially copies of the Federal Act.
Your powers, as are the powers of the receiver of national banks,
are- limited. Substantially you are vested with the assets of the
bank which are to be converted into money and distributed among the
creditors fairly and -without preferences. As to the national bank
act and the constructions given it, see Beckham vs. Shackelford, 29
S. W, 204. Bank vs. Blyve, 4 N. E.,, 635. When you take charge of
an 1molvent bank you are not to be regarded as a purchaser of the
same for value without notice, but rather as a personal representative
of the insolvent institution standlnﬂ in its shoes as far as its assets
are concerned, and take same subject to set-offs, liecns and incum-
brances as they existed at the time of your taking possession of same.
In other words, you stand merely in the shoes of the insolvent bank
limited by its contracts in your representative capacity by its obliga-
tions, as well as by the law which ereates and governs it. Steelman
vs. Atchley, 32 1. R. A. (new series), 1061.

In addition therefore to the statutes previously quoted or diseussed
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which in plain terms prohibit a preference among the creditors of .
an insolvent bank and requires its assets to be distributed on a pro
rata basis, you may likewise look to the terms of Artficle 551 as
applicable to any action taken by you for the insolvent bank, as well
as to any action which might be taken by its ‘directors to any insti-
tution still in their hands, or, if you may not do it by this act then
this article of the statute at least affords some light on the construction
of those statutes which do apply to and govern your action. This
article of the statute makes all transfers of any property of the
bank made with a view of preferring one creditor fo another ‘‘utterly
null and void.”” It even goes so far as to prohibit an attachment, in-
junetion or execution against any such bank or its property before
final judgment in any suit. The sum and substance of the whole
matter is that you must administer the insolvent estate in such man-
ner that no preference shall be made to one creditor over another.

It becomes material therefore to inquire what is meant by ‘‘the
preference of one creditor to another.”” The provisions of our stat-
utes are largely the same as those of the Federal Bankruptey Act,
for the purposes of that act merely contemplate an equal dlstrlbutlon
of the assets without preference among eredifors just as the assets
of all insolvent concerns and individuals are distributed. The Fed-
eral Bankruptey Act in fact ‘‘is simply a declaration of the prekusly
existing rule applicable to the distribution of insolvent estates.’
Yardley vs. Clothier, 49 Fed., 338, 339. .

We may, therefore, look to the decisions of the courts construing
the Federal Bankruptcy Act, as well as the general authorities gov-
erning insolvent corporations in finding the meaning of our statutory
provisions governing the distribution of the estates of insolvent banks.
We will particularly inquire as to the meaning of preference of one
creditor to another. It may be said that the substance of the holdings
of the courts in this respect so far as material to this present inquiry is
that an inhibited preference is one that lessens the amount of the
insolvent estate available to the payment of the claims of the gen-
eral ereditors.

Dry Goods Co. vs, Bertenshaw, 75 Pac., 1027.

Blyth & Fargo Co. vs. Kastor, 97 Pac., 925.,

Herzberg vs. Riddle, 54 So., 637.

Wright vs. Gunsevoort Bank et al.,, 103 N. Y. Sup., 47, 48.

In the last named case Judge O’Gorman of the New York Supreme
Court in determining what character of action would constitute a
preference under the bankruptey act among other things said:

“Under the authorities it is quite apparent, however, that a preference
is dependent, not upon the position of the favored creditor alone, but upon
his position as compared with that of the other creditors., In other words,
the test is not whether the favored creditor has received any advantage,
but whether the general creditors have been put at a disadvantage by a
payment which reduces or exhausts a fund to which they must look for
their payment. The assets of a corporation are a, trust fund for the pay-
ment of its debts and obligations, upon which its creditors have an equi-
table lien, both as against the stockholders and all transferees, except those
purchasing in good faith and for value. Cole vs. M. I. Co., 133 N. Y., 164;
30 N. E, 847; 28 Am, St. Rep., 615. When funds of an insolvent corpo-
ration are so distributed as to violate this principle a preference is effected,
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and when this is done its inevitable effect is to deprive some creditors of
their pro rata share of the assets. It follows that those creditors who are
favored at the expense of the other creditors obtain a preference which
is condemned by the statute. Salt vs. Ensign, 79 Hun. 107, 29 N. Y. Supp.
659; Hilton vs. Ernst, 38 App. Div. 94, 57 N. Y. Supp. 908, affirmed 161
N. Y. 226, 55 N. E. 1056; Baker vs. Emerson, 4 App. Div. 348, 38 N. Y.
Supp. 576.”

The gravamen of an inhibited preference, as stated in this authority,
is that act which would place the general creditors of an insolvent
at a disadvantage by reducing the amount of the insolvent estate avails
able for the liquidation of the claims of general creditors.

In the case of Dryv Goods Company vs. Bertshaw, cited above, the
action was brought by a trustee in bankruptey to recover back from
a creditor a partial payment of its claim made by a debtor within four
months preceding the time the latter was adjudged a bankrupt. The
Jury found that the payment did not enable the creditor to obtain a
greater percentage of the debt than the bank was able to pay to its
other creditors. Upon this finding by the jury the Supreme Court
of Kansas held that there was no illegal preference within the mean-
ing of the law. In discussing the principles sustaining this con-
clusion the court among other things said:

‘““The question involved is whether a part payment to the Brittain Dry
Goods Company of its claim was a preference, when by the receipt of the
amount it did not get a larger percentage of its debt than the debtors were
able to pay to their other creditors. The language of the bankruptcy act
defining a preference answers the question in the negative. The theory of
the national bankrupt law is to secure a distribution of the debtor’s prop-
erty among the creditors ratably and in proportion to their respective
claims, If the insolvent debtor himself should make such distribution of
his assets, the creditors receiving their equitable shares ought not to be
required to restore to the trustee in bankruptcy what they have received,
in order that it may be repaid to them again, less the cost of administering
the trust. The end and aim of the bankrupt law is to secure payment to
creditors of an -equal percentage of their claims. If the insolvent person
does this, we can see no reason why his creditors should contribute to pay
the expenses of bankruptcy proceedings to accomplish the same result.
If plaintiffs in error had received all of their claims, the payment mani-
festly would have been a preference, for it was clearly shown that the
debtor’s assets were insufficient to satisfy all they owed. Johnson v. Wald,
93 Fed., 640; 35 C. C. A., 522. There was a finding that the payment to
defendant below prevented the remaining creditors from securing payment
of their claims against Ridgeway & Co., but, in the light of other answers
sf the jury. this means that the payment had the effect to prevent a pay-
ment in full to other creditors. In the case of Pepperdine vs. Bank, 84
Mo. App., 234, 242, cited and relied upon by counsel for defendant in error,
the principle was recognized that if the debtor making the payment had
paid, or made provision to pay, other creditors a proportionable amount,
the transaction was not a preference. It is essential to a recovery in cases
of this kind that the effect of the payment was to enable one creditor to
obtain a greater percentage of his debt than other creditors of the same
class. In re Hapgood. 2 Lowell, 200, Fed. Cas. No. 6044; Peterson vs.
Nash Bros., 112 Fed., 311, 314; 50 C. C. A,, 260; 55 L. R. A,, 344; Collier
on Bankruptecy, 110 and note.”

As previously stated and as will appear from a reading of all the
authorities we have cited, as well as from many more available, any
distribution of the assets of an insolvent bank which will cause one
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or more general creditors to receive a larger proportion of assets
than a pro rata distribution of the estate according to the claims
would give, would constitute a preference which is prohibited by law,
or to state it conversely, any distribution of the estate to one or more
creditors which lessens the amount of the insolvent estate available
for the payment of the claim of the general creditors on a complete
pro rata basis, is a character of preference prohibited by the laws of
this State. It follows from what we have said that should the pro-
posed action on the part of your liquidated agent to pay the owners
of the certificates of the deposit and the depositor banks their claims
in full out of the first moneys coming into his hands, that such action
would lessen the-amount of the insolvent estate for pro rata distri-
bution among the creditors of the bank, and as such would be giving
to the creditors named a preference prohibited by the laws of this
State. Therefore you are not permitted by law to pay the claims
of the owners of the certificates of deposit and the claims of deposit
banks in full out of the first moneys eoming into your hands but you
must pay these creditors by dividends on a pro rata basis as provided
by law. It is true that two other creditors, towit: the First National
Bank of Waco and the Security National Bank of Dallas have con-
sented to these suggested preferences, but the waiver executed by
them binds them only to the extent that they are general creditors
and does not bind either of the banks as to depositor or as the as-
signee of any depositor.

A third factor, however, must still be considered, towit: the rights
of the guaranty fund. The guaranty fund system of this State is
substantially a form of credit insurance conducted strictly on a
mutual plan operated by the State’s officers as trustees. The lan-
guage of the Revised Statutes, Article 449, concerning this fund, is
as follows:

““The fund provided for in this chapter shall be paid to the State Bank-
ing Board as follows: Twenty-five per cent of each payment required of
each such bank or banking and trust company shall be paid to said board
in cash, and shall be by it deposited for safe keeping only with the State
Treasurer, as bailee for the State Banking Board, and shall be paid out
by the State Treasurer on warrants drawn by the order of said board; and
said fund shall never be diverted from the purpose specified in this chapter,
nor shall it ever be considered State funds.”

Our system is substantially a compulsory form of insurance and
the guaranty fund is a trust fund held in trust by the State’s officers
for the benefit first of eligible depositors in State banks and second,
for the benefit of its corporate contributors, or if we should use the
language of the law of mutual insurance, of its members. The State
must discharge the trust in accordance with the statutes and cannot
divert the fund or use it for purposes other than those for which
it was collected. That the contributing banks retain a reversionary
interest in the gunaranty fund is shown by some of the statutes we
have already quoted or referred to, but it is made particularly plain
by the terms of Article 490, which reads: ‘‘In the event of the vol-
untary liquidation of any bank or trust company operating under
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the provision of the depositors guaranty fund when it shall be made
to appear to the State Banking Board that all depositors have been
paid in full, said Board shall return to such bank or trust company
the pro rata part paid by it into such fund, when (then) unused.”
Besides the statutes quoted, the Supreme Court of the United States
in construing the Oklahoma depositors guaranty fund law, has stated
that it assumes that the contributing banks retain a reversionary -
interest in their contribution to the fund so as to be entitled to a
return of what remained of it if the purpose were given up. Nobles
State Bank vs. Haskell, 219 U. S., 110; Receiver of Danby Bank vs.
State Treasurer, 39 Vt., 92. The Texas act was written after the
Oklahoma Act and the writers of it had before them the Oklahoma
Act, as well as the Vermont law discussed in the cases cited from
that State, and they made the statute plain on this question. As
sugeested the guaranty fund system is merely a method of insuring
banking deposits and as such the.statutes governing it are largely
applicable to the principles of purely mutual insurance. In fact in
Article 486, Revised Statutes, in defining the claims of deposits not
protected by the fund 1t is declared that the same ‘‘shall not be in-
sured under this chapter.”” Thus clearly showing that the Legisla-
ture had in mind that it was formulating only a plan of method of
credit insurance to protect one class of creditors of State banks, towit:
those who were creditors by virtue of having in the banks ‘‘non-
interest bearing and unseceured deposits.”” Credit insurance, as well
as the insurance of hank deposits, is a class of insurance well known
in this country.

8th Amer, & Eng. Encyc. of Law, 235.

People vs. Walker, 17 N. Y., 502.

Re Reciprocity Bank, 22 N. Y., 9.

Elwood vs, State, 23 Vt., 701.

Danby Bank vs. State Treasurer, 39 Vt., 92.

Abilene Nat. Bank vs. Dolley, Bank Commissioner, 179 Fed., 461; 32
L. R. A. (new series), 1065.

Nobles State Bank vs. Haskell, 219 U, S., 164.

‘We are of the opinion, therefore, that so far as our giharanty
fund system is concerned and the fund itself the principles of mutual
insurance are applicable and the contributors to that fund are en-
titled under the statutes to substantially the same privileges and rights
as the contributors to the insurance fund of the mutual insurance
company. Mutual insurance is defined by one of the leading authori-
ties as follows: Mutnal insurance is that system of insurance by which _
the members of the association or company mutually insure each other.
The mutual company, therefore, is one in which the members are
both the insurers and the insured. The premium paid by them con-
stitute the funds which are liable for losses and expenses and in them
is vested the control and regulation of the affairs of the company.
The mutual obligation of insurance and all the advantages is the
main and essential features of such corporation that must not in
anyv respect be wanting, superseded or impaired. 21 Amer. & Eng.
Enecyec. of Law, 253. Under this definition the depositors’ guaranty
fund of this State is essentially a system of mutual insurance by which
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the contributing banks mutually insure each other for the use and
benefit of their depositors eligible to take benefits under the law.
The only material differences between this system and that of an
ordinary mutual company is that the control of the fund and its
management is not vested in the contributors or someone selected by
them, but in the State’s officers as bailees or trustees. This difference
in management, however, does not ereate any distinction or difference
in the rights of the contributing banks and those of contributing
members to a mutual insurance company. The funds of a mutual
company are in their nature trust funds to be applied to payment
of losses and the directors cannot apply them to any other pur-
pose without becoming personally liable therefor. In fact an injune-
tion will be issued to restrain the use of the fund for any other pur-
pose. 21 Amer. & Eng. Encye. of Law, 271, 260.

It is likewise the rule that the assets of a mutual insurance com-
pany belong to the members as in a stock company they belong to
the stockholders, the members being interested therein in proportion
to their several contributions. In the same proportion are the mem-
hers entitled to share in the surplus in excess of losses and expenses
and if what a member put in contributed to make a surplus, whether
he be in or out of the company when the division is made, it is held
that he is entitled to draw his share of such surplus. 21 Amer. &
Eng. Encye. of Law, 269; Carlton vs. Southern Mutual Ins. Co.,
72 Ga., 402,

‘We think therefore that the contributing banks are the owners of
the depositors guaranty fund of this State and are entitled to a pro
rata share in the distribution of that fund or of any assets which
properly are payable to that fund. Thts, upon the principle of
mutual insurance as well as upon the various statutes to which we
have referred and some of which we have quoted. In other words,
when we say, as the law does say, that the depositors’ guaranty fund
‘must share pro rata in distribution of the estate of an insolvent mem-
ber bank what is meant is that all the contributing members to the
.depositors’ gnaranty fund are entitled to share in proportion to their
contribution to that fund in a pro rata distribution of the estate of
the insolvent bank; all State banks in this way become creditors of
the insolvent bank. The State does not become the creditor because
the State has no property rights in the guaranty fund, but only the
rights and privileges of the trustee selected by law to administer the
fund. No authority is conferred upon the State or the State’s officers
to modify the trust as defined by the statutes or to waive the right
of the guaranty fund, or to speak with greater accuracy, the right
of the contributors of the guaranty fund to share pro rata in the
distribution of the estate of an insolvent member bank. Upon the
whole, therefore, after a somewhat diligent investigation of the ques-
tion, we must conclude that the waiver of all ereditors of the in-
solvent bank, as in this case all have either waived or have become the
beneficiaries and therefore waivers by estoppel of any rights acainst
the proposed preferences, does not authorize you to make an inhibited
preference and distribute the estate other than upon a pro rata basis
for the reason as suggested that you are not authorized to waive the



152 REPORT OF ATTORNEY (JENERAL.

statute which protects the depositors’ guaranty fund or rather which
protects the contributing banks which own the depositors’ guaranty
fund.

Reiterating, thercfore, the conclusion previously expressed, we ad-
vise you that the owners of the certificates of deposit named in your
letter, or owners of the bank.dcposits there named, can not be paid
in the manner set forth in your communication because such payment
would be a preference of these creditors in violation of the laws of
this State. .

The inquiry as to whether or not you may pay McLennan county
the $20,938.45 due it presents a different question. It appears that
Messrs. Hill, Gross, Hulsey, McCollum, Street and Pinto are sureties
on the bank’s bond to the county to secure the debt above named;
it likewise appears that these gentlemen in the aggregate owe the
Farmers and Merchants State Bank approximately $60,000. Your
communication shows that it is the purpose of these gentlemen to
permit a judgment to be taken by the county against them for the
amount of the bank’s debt to the county and they in turn o ask for a
judgment against the bank and upon the payment of the county’s
debt by them then to offset such payment to the extent thereof on
the amount which they may owe the bank. In your communication
vou state further: ‘‘You will see from this situation that Special
Agent Kean is powerless to demand either security or the retirement
of the notes of these gentlemen. Special Agent Kean has conferred
with these bondsmen, and they wish to be relieved on this bond, each
of the bondsmen promising to protect his individual indebtedness
in case they are relieved from the bank’s obligation to the county.”
In other words, the proposition is just this—if the bank will pay
the county the 'amount of the debt due by it, thereby relieving the
bondsmen from that obligation, then these bondsmen will pay the
hank an amount of money at least equal to the amount which the
bank is compelled to pay the county and will then renew or make
some other disposition of the balance due by them respectively of
the bank on their obligations to it. Or to quote from your letter on
this point: “I am informed by Special Agent Kean that from the
sureties on the county bond who owe the Farmers and Merchants State
Bank about $60,000.00 he can, within a reasonable time, collect
$22,000.00 and that he hopes to reasonably well secure the balance
of $38,000.00.”" The question, therefore, broadly stated, is whether
or not the payment of the amount due the county -out of any moneys
now on hand or which may first be collected by the special agent will
constitute a preference under all the facts and circumstances here
shown in violation of the laws of this State. In the first place, it is
well settled that the exercise of the right of set-off by a creditor of
the bank of anyv claim he may hold against the bank or against any
claim the bank holds against him is not a preference within the terms
of the statute forbidding preferences by insolvents.

Steelman vs. Atchley, 32 L. R. A. (new series), 1060.
Mercer vs. Dyer, 15 Mont., 329.
Booth, Trustee,, vs. Prete, 20 L. R. A, (new series), 863.

Yardley vs. Clothier, 49 Fed., 337. !
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New York County Nat. Bank vs. Massey, 192 U, S., 138.
Scott vs. Armstrong, 146 U. S,, 499.
Adams, Receiver, vs. Spokane Drug Co., 23 L. R. A,, 334.

Under certain circumstances endorsers or guarantors of the obli-
gations of an insolvent are creditors and inhibited dispositions of the
insolvent’s property may constitute a preference in favor of such en-
dorsers or guarantors.

Kobusch vs. Hand, 18 L. R. A, (new series), 661,
Stern vs. Paper et al.,, 183 Fed,, 228.

~ We cite the last two authorities which are well sustained by notes
shown in the 18th L. R. A. (new series) in order to fix the status of
the sureties of the bank’s bond in this instance and to show that it is
possible that they should become preferred creditors in the event it
should be concluded that the payment by the bank to the county
of the amount of the obligation heretofore referred to should be a
preference payment inhibited by law, Dut as suggested, the right
of set-off is not a preference as shown by above citations.

In the case of Yardley vs. Clothier, the Cireuit Court of the United
States quotes from the opinion in the case of Wagner vs. Patterson
County, 23 N. J. Law, 283, which excerpt substantially sets forth
the doctrine of set-off, as applied to insolvent estates, and is as follows:

“I am of opinion, beth upon principle and authority, that the debtor of
an insolvent corporation loses none of his rights by the act of insolvency;
that he has the same equitable right of set-off against the receiver that
he had against the corporation at the time of insolvency, and, consequently,
that the debtor of a bank, whether his indebtedness has actually accrued
or not at the time of insolvency, may in equity set off against his debt,
either a deposit in the bank, or the bills of the bank bona fide received
by him before the failure occurred. It is said the object of the act is to
do equal justice to the creditors, and that equity is equity. But equity
of what, and among whom? Clearly of the assets of the bank, among the
creditors of the bank. In cases of cross-indebtedness the assets of the
bank consist only of the balance of the accounts; that is, all the fund
which the bank itself would have to satisfy its creditors, in case no re-
ceiver had been appointed. And there is no equality, and no equity, in
putting a debtor of the bank, who has a just and legal set-off against the
corporation, in a worse position, and the creditors in a better position,
by the bank’s failure and the appointment of a receiver.”

In the case of Scott vs. Armstrong, 146 U. S., 489, Chief Justice
Fuller expressly held that the application of the doctrine of set-off
between insolvents and their creditors was not preference within the
meaning of the insolvents. In that case he among other things said:

“Undoubtedly, any disposition by a national bank, being insolvent or
in contemplation of insolvency of its choses in action, securities or other
assets, made to prevent their application to the payment of its circulating
notes, or to prefer one creditor to another, is forbidden; but liens, equities
or rights arising by express agreement, or implied from the nature of the
dealings between the parties, or by operation of law, prior to insolvency
ands not in contemplation thereof, are not invalidated. The provisions of
the act are not directed against all liens, securities, pledges or equities,
whereby one creditor may obtain a greater payment than another, but
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against those given or arising after or in contemplation of inpsolveacy.
Where a set-off is otherwise valid, it is not perceived how its allowance
can be considered a preference, and it is clear that it is only the balance,
if any, after the set-off is deducted which can justly be held to form part
of the assets of the insolvent. The requirement as to ratable dividends
is to make them from what belongs to the bank, and that which at the
time of the insolvency belongs of right to the debtor does not belong to
the bank,

“There is nothing new in this view of ratable distribution. As pointed
out by counsel, the bankruptey act of 13 Eliz.,, c¢. 7, contained no provision
in any way directing a set-off or the striking of a balance, and by its
second section, commissioners in bankruptcy were to seize and appraise
the lands, goods, money and chattels of the bankrupt, to sell the lands
and chattels, ‘“‘or otherwise to order the same for true satisfaction and
payment of the said creditors; that is to say, to every of the creditors
a portion, rate and rate alike, according to the quantity of his or their
debts.” 4 Statutes of the Realm, Part 8, 539, Yet, in the earliest re-
ported decisions upon set-offs, it was allowed under this statute.

“The succeeding statutes were but in recognition, in bankruptcy and
otherwise, of the practice in chancery in the settlement of estates, and it
may be said that in the distribution of the assets of insolvents under
voluntary or statutory trusts for creditors the set-off of debts due has been
universally conceded. The equity of equality among creditors is either
found inapplicable to such set-offs or yields to their superior equity.”

It will follow from these authorities that should the sureties pay
the debt due the county by the Farmers and Merchants State Bank
that they would undoubtedly have the right to offset the amount
of that payment against their several obligations to the bank which
in the aggregate amounts to some $60,000. As we understand the
facts the county is making insistent demands for its money. Your
liquidating agent is insisting that these sureties either pay or secure
their debts to the bank. This they are willing to do but they first
desire to be relieved in some manmner of their obligation as sureties
for the bank to the county in order that they may have an unimpaired
credit with which to raise funds and pay the bank or to secure it.
If the matter is permitted to stand as it now stands the result will
be that these sureties will be compelled to pay the county and will
offset that payment against their obligations to the bank. If the
bank goes ahead now and out of moneys in hand or soon to be in hand
pays the county and in turn collects an equal amount of money from
these sureties in settlement of their debts to it, then there will be
no difference in the amount of funds or properties of the insolvent
estate for ratable distribution from what thHere would be in the event
the sureties pay the county and offset the amount of such payment
against their obligations to the bank. In either event there will
be on the assumption that the facts are as we stated, precisely the same
amount for distribution to the general ecreditors of the bank. In
such instance under the authorities which we have cited there would
be no preference in paying the county and in turn collecting from
these sureties an amount equal to the sum which the bank is com-
pelled to pay the county. The insolvent estate would not be di-
minished in the least and neither creditors nor the guaranty fund
would have any legal complaint to make.

We are of the opinion therefore that in the event these sureties
are compelled to pay the county that they may offset the amount
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they are compelled to pay against their several obligations to the
bank to the extent of the payment they are compelled to make, whether
this payment be made voluntarily or at the end of litigation with the
county; in view of the fact that these sureties seem to be able to
respond to their obligations as such to the county and that they intend
to do so and offset the amount thereof against their several debts
to the bank, and in view of the fact that rather than to take this
course they are willing to pay the bank within a reasonable time a sum
of money on their obligations equal to the amount of the bank’s debt
to the county, provided, the bank will in turn pay its debt to the
county and thus relieve them as sureties and they as well to execute
new and secured obligations to the bank for the balances due it, we
have reached the conclusion that the payment by you to the county
of the obligation due the county out of such funds as are now on hand
belonging to the bank or as may come to hand will not be a preference
in violation of law either as to the county or as to the sureties who
are on the county’s bond. However, our advice is that hefore this
matter is consummated that an application should be made to the
distriet judge for permission to make this payment and that the facts
as to the condition of these sureties and their ability to respond to
‘the county’s claim and their ability, purpose and intention to pay
to the bank an amount equal to same should be presented to the
court and the payment made under the order of the court.
Yours truly,
C. M. CureToN,
. First Assistant Attorney General.

BANES AND BANKING—STATEMENTS, PUBLICATION OF—ATTORNEY
GENERAL, .

R. S., Arts. 523, 525, 527, 528.

U. S. Rev. Stats., 5211. :

1. The provisions of Revised Statutes, Art. 528, requiring the publi-
cation of a bank’s statement in some newspaper, and requiring that a copy
of such statement be posted in the banking house, accessible to all, is
mandatory.

2. This statement must be posted and this publication made within a
reasonable time after the statement has been made, which means that such
posting and publication shall be done as soon as possible in the exercise
.of ordinary diligence.

3. In the event there is no newspaper published in the county of the
bank’s domicile, then this statement need not be published, but a copy
of the statement must, even in this instance, as well as all others, be posted
in the banking house, accessible to all.

4. JIn the event a bank fails or refuses to publish the statement and
post the same, as required by law, the matter should be referred to the
Attorney General, whose duty it is to file suit against the bank to require
a compliance with the law, or, if necessary, a dissolution of the bank.
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August 15, 1916.
Hon. John S. Patterson, Commissioner Insurance and Banking, Capitol,

DEar Sir: In your communication you request the advice of this
Department as to whether or not banks are required to comply with
the provisions of the Revised Statutes, Article 528, and in the event
of non-compliance therewith, what remedy you have. This statute
reads as follows:

“Publication of the statement shall be made by banking corporations
in one or more newspapers published in the town, city or county where
it is located, if there is one so published; provided, if said banking corpo-
ration is located in a town or city having a population exceeding ten thou-
sand inhabitants, then such publication must be in a daily newspaper, if
such is published in such city; but if such corporation is located in a town
or city having a population of ten thousand inhabitants or less, then said
publication may be in either a daily or weekly newspaper published in
said city or town as aforesaid; and in all cases, a copy of the said state.
ment shall be posted in the banking house, accessible to all.”

It will be appropriate for us to examine some of the other statutes
relative to this same subject, in order that we may determine the
purpose, effect, and probable meaning of the statute directly under
examination. Revised Statutes, Article 527 makes it the duty of the
Commissioner, not less than twice each year, to call upon all State
banks for the statement defined in the statute, and declares that
the Commissioner may call upon the banks for more than the min-
imum number of statements. That this provision of the law is manda-
tory is at once apparent when the remaining portion of this article
of the statute is examined, for it further provides that upon the failure
of the Commissioner to comply with its provisions, he shall be deemed
guilty of a misdemeanor, and upon conviction, be punished by removal
from office, and by fine. Of this much, therefore, we may be cer-
tain, that it is mandatory upon the Commissioner to call for the
statements referred to. Revised Statutes, Article 525, which relates
to the same subject as the two previous articles of the statutes re-
ferred to, reads:

“Phe board of directors of any such bank, savings bank, or trust com-
pany, whenever required thereto by the Commissioner, shall furnish a
statement, to be filed in his office, under oath before a notary public, by
the president, cashier or secretary, and attested by three of the directors,
of the actual condition of the affairs of such bank or trust company at
the close of business on the day designated, and which day shall be prior

to'such call; such statement to be upon the form prescribed by the Com-
missioner.”

An examination of this statute at once diseloses that it, too, is
mandatory for the reason that a failure to comply with its provi-
sions makes the bank liable to a penalty which is therein specified,
the failure to pay which, may subject the bank to suit and recovery
on the part of the State. Article 528, which is essentially a portion
of the two previous articles of the statute quoted, in that it relates to
identically the same subject, and is a mere continuation thereof, is -
equally as mandatory as the other sections quoted. Sutherland on
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Statutory Construction, Section 616. The making and publishing of
this statement is not required merely for the information of the Com-
missioner, but for the guidance of the public, who may have occasion
to know the financial condition of the bank. Chesborough vs. Wood-
worth, 195 Fed., 870; Hill vs. Silvey, 3 I.. R. A., 150. From these
authorities it is apparent that the purpose of requiring the publi-
cation or posting of the statement is a public one, and its compliance
by the bank, a condition wpon which the corporation is permitted
to transact its business. From this viewpoint: the statute is clearly
mandatory. Having concluded that the statute is a mandatory one,
and that the publication of the statement or posting of the notice
are not acts within the diseretion of the officers or directors of the
bank, but acts which must be performed if the bank is to be permitted
to continue to operate, our next inquiry naturally is, when the publica-
tion is to be made. The statute itself does not state. We must con-
clude, therefore, that the statement is to be published within a rea-
sonable time, for, of course, it was not intended by the statute, that
the publication should be made at or delayed until the expiration of an
unreasonable time. This would be assuming that the Legislature
wished to enact an absurd statute, which is never presumed. A well
known text on this subject, reads as follows: ‘‘Under like limitations,
there is a strong presumption against absurdity in the statute, and
when the language in an act is susceptible of two senses, that sense
will be adopted which will not lead to absurd consequences. The
same principles apply in case of an ambiguous statute, one construction
of which will lead to great inconvenience, and the courts, presuming
that such a consequence could not have been intended, will if possible,
adopt some other construction.”” 26 Amer. & Eng. Encye. of Law,
p. 648. Rather, therefore, than say that it was intendéd by this stat-
ute, that an unreasonable thing should be done or be permitted,
one which might prove absurd, inconvenient, or burdensome, we choose
rather to say that the Legislatnre intended that the statement re-
ferred to should be published within a reasonable time. Moreover,
this construction is consistent with the established practice under the
Federal statutes, which is similar to our own. U. S. Revised Statutes,
Article 5211.

Having adopted this particular statute from the national banking
act, we take it that the established practice under that act may be
appropriately looked to as a proper construction and as a proper
method of interpreting our own legislative act. 26 Amer. & Eng.
Encye. of Law, 650. It has been for years, the practice of mnational
banks to publish their statements immediately upon having made them.
The same practice has been followed by State banks in this State. We
should say, therefore, that unless there is some reason for not doing
so, the appropriate and correct practice with our banks is to publish
these statements as soon after they have been made, as is possible;
or, as we have stated it before, within a reasonable time, considering
all of the facts and circumstances in each individual case, and having
in view, at all times, the public purpose of the statute requiring the
publication and posting of these statements. A reasonable time means
that the act shall be done as soon as it conveniently ecan. H. & T. C.
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Ry. Co. vs. Roberts, 109 S. W_, 982; Claus-Sheer Co. vs. Lee Hardware
House, 53 S. E., 433; 6 Annotated Cases 243. In this connection
it should be well to bear in mind that a reasonable time is such promp-
titude as the sitnation of the parties and the circumstances of the case
will allow. It never means an indulgence in unnecessary delay, nor
a delay which does not arise reasonably out of the efforts of the party
to comply with the law. Frech vs. Lewis, 11 L. R. A. (N. 8.), 948;
Colfax County vs. Butler County, 120 N. W, 444.

Having determined that the pubhcatlon of the statement and post
ing of the notice specified in the statute is mandatory upon the banks,
and that this must be done within a reasonable time, we will next
inquire as to what action should be taken in the event a bank fails
to comply with the law in these respeets. Revised Statutes, Article
523, in part reads:

“#% % = and whenever any corporation shall refuse or neglect to make
any such report, as is hereinbefore required, or to comply with any such
orders as aforesaid, or whenever it shall appear to the Commissioner that
it is unsafe or inexpedient for any such corporation to continue to transact
business, or that extraordinary withdrawals of money are jeopardizing the
interest of remaining depositors, or that any director or officer has abused
his trust, or been guilty of misconduct or malversation in his official po-
sition, injurious to the institution, or that it has suffered a serious loss
by fire, burglary, repudiation or otherwise, he shall communicate the facts
to the Attorney General, who shall thereupon institute such proceedings
as the nature of the case may require. Such proceedings may be for an
order of officers or members of the board of directors (or) for any other
remedy suggested by the conditions disclosed to the court, and the court,
or judge thereof, in vacation, befere whom such proceedings shall be insti-
tuted, shall have power forthw1th to grant such orders, and, in its or his
discretion, from time to time, to modify or revoke the same, and to grant
such relief as the evidence, situation of the parties and the interests in-
volved shall seem to require.”

From this provision it-is apparent that when a bank refuses to com-
ply with the law with reference to reports, it is the duty of the Com-
missioner to refer the matter to the Attorney General, who shall at
once bring such action as mav be necessarv to bring about a com-
plianece of the bank with the law, or else force it out of existence
through the instrumentality of the courts. In considering this phase
of the case, we desire to direct your attention to the fact that this
law, requiring reports, is in effect a part of the corporate charter of
each bank and banks are permitted to operate only upon condition
of its observance. A failure, therefore, to observe these statutory
conditions will subjeet the bank to whatever judgments or decrees
the eourt may find appropriate and necessary to foree it to aceord-
ine to law, or cecase to exist.

The last question asked by you, is whether or not & bank was
required to publish its statement in the event there was no paper
published in the county in which the bank is located. It seems to
us that the statute itself answers this question. It provides for the
publication of the statement only in the event there is a newspaper
published in the town, city or county where the bank is located.
See Revised Statutes, Artiele 528.

You are, therefore, advised: (a) that the provisions of Revised
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Statutes, Article 528, requiring the publication of a bank’s statement,
in some newspaper and requiring that a copy of such statement be
posted in the banking house, aceessible to all, is mandatory; (b) that
this statement must be posted and this publication made within a rea-
sonable time after the statement has been made, and that this means
that such posting and such publication shall be done as soon as
possible by the exercise of ordinary diligence, looking toward this act;
(¢) in the event there is no newspaper published in the county of
the bank’s domicile, then the statement need not be published, but
a copy of the statement must, even in this instance, as well as all
others, be posted up ‘‘in the banking house, accessible to all.”’

Yours very truly,

C. M. CURETON,
First Assistant Attorney General.

BaNKs AND BANKING—BANK ExXAMINERS— EVIDENCE—PRIVILEGED
COMMUNICATIONS—PUBLIC RECORDS.

R. 8., Arts. 520, 4493.

P. C., 530. .

1. A bank examiner has no authority to disclose information received
by him as such concerning any bank examined by him, even after he has
left the service of the State; and the court has no authority to require such
disclosure.

2. The court cannot require the Commissioner to produce the reports
of such bank examiner. .

3. However, the Commissioner may, in his discretion, waive the right
of privilege for the State, and permit the examiner to testify, or he may,
in his discretion, produce the reports or copies thereof, but the court has
no jurisdiction to compel him to do so.

4. As to whether or not the waiver of privilege is prejudicial to public
interest is one purely for the Commissioner to determine, and is not a
judicial question for a court.

5. It is probably prejudicial to the public interest for the Commissioner
to waive the State’s privilege in a suit between shareholders of a bank,
because such litigation has no public phase.

6. The proper course for the examiner to pursue in this case in the
event it is sought to take his depositions is for him to forward copies of
the questions to the Commissioner, together with information as to what
his answers will be thereto, and whether or not such answers disclose
information received while the witness was a bank examiner; the Com-
missioner may then examine such questions and answers, and determine
what questions he will permit the witness to answer, and certify his de-
termination to the witness for production before the notary.

March 4, 1915.

Hon. John S. Patlerson, Commissioner of Insurance and Banking,
Caprtol.
DEar Sir: You request the advice of the Attorney (eneral on the
questions submitted to you in a letter from Mr. C. F. Goodnough,
a former bank examiner, which letter is, in substance, as follows:

“I am in receipt of a letter from an attorney asking me for certain in-
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formation regarding the condition of the San Benito Bank and Trust Com-
pany during the year 1913.

“Feeling that it would not be proper for me to divulge such information,
I have declined to furnish him with same at this time, but in the same
letter he talks of the likelihood of taking my deposition in the matter at
a later date.

‘“Anticipating the request for my deposition, I am writing you to ask
that you kindly get a ruling from the Attorney General for me, stating
whether or not I shall be required to answer questions in such deposition,
which would indicate the condition of this bank as was disclosed by exam-
inations made by me during the year 1913. .

“This information is requested in connection with suit to recover on
some stock which some party purchased during said year, the claim being
that misrepresentations were made as to actual condition of the bank and
value of the stock at that time.”

Your request involves an examination of some of the statutes of
the State as well as a consideration of the question of privilege under
the rules of evidence as cnunciated by the American and English
courts. Mr. Goodnough is no longer a bank examiner, but left' the
service of the State sometime ago. All information which he has
relative to the matter referred to in the letter he obtained as a bank
examiner in the performance of his duties and by virtue of his office.

The Revised Statutes, Article 520, preseribing the qualification of
bank examiner, declares that they shall be required to take an oath
which contains, among other provisions, that such examiner will
‘‘not reveal the condition of any bank or trust company examined
by him, or any information secured in the course of any examination
of any bank or trust company, to any one, except the Commissioner.’’

The Penal Code, Article 530, reads as follows:

“For any violation of his oath of office or of any duty imposed upon him
by law, any examiner shall be deemed guilty of a felony and upon con-
viction shall be punished by imprisonment in the penitentiary for a term
not exceeding five years, and upon indictment of any such examiner for
any violation of this law he shall be disqualified from further discharging
the duties of such office until such indictment is fully disposed of.”

‘We think the meaning of these two provisions when considered to-
gether is, that a bank examiner can not voluntarily reveal the con-
dition of any bank examined by him or voluntarily give any one any
information concerning the condition of any such bank, if such in-
formation was secured officially. These provisions, however, do not
prohibit such examiner from giving his tesimony in a judicial proceed-
ing, as the language of the provisions clearly seek only to prohibit
voluntary disclosures on the part of the examiner and do not attempt
to prohibit a court from requiring the examiner to disclose such
facts, as the court may have a right to require to be disclosed. The
question, therefore, finally reduces itself to one of. privileze com-
munications. The same rules would govern an cxaminer in this re-
spect as govern the Commissioner of Banking himself, as an examiner
is a public officer who represents the Department of the Government
which supervises and controls the banks. Briefly, his business is
to make examination of State banks and to transmit to the Commis-
sioner of Insurance and Banking a report of the condition of banks
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examined by him, and it is upon the basis of those reports that
the Commissioner determines whether the bank shall continue as a
going institution or whether it shall close its doors and cease to exist;
likewise, as to what requirements shall be made of the bank by the
Commlsswner of Tnsurance and Banking. The bank examiner is re-
quired to take an oath of office, give bond, possess certain qualifica-
tions and his position has all the characteristics of and is a public
office.

Revised Statutes, Arts. 520, 521, 522, 523.
Michie on Banks, Vol. 3, p. 1786,
Witters vs. Sowers, 43 Fed., 763.

Aside from the statutes and authorities cited, the court held in the
case of Sanders State Bank vs. Hawkins, that the action of one of the
bank examiners and that of the Commissioner in closing the Sanders
State Bank was the act of publie officers in a quasi judicial capacity.

Sarders State Bank vs. Hawkins, 142 S. W., 86.

Section 15 of Article 4493, Revised Statutes, provides that the
Commissioner of Insurance and Banking at the request of any person
and on the payment of the legal fee shall give certified copies of
any record or paper in his office when he deems it not prejudicial to
public intercst. This is indicative of the authority of the Commis-
sioner and substantially states these occasions when information, re-
ceived by him or thosc under him in an official ‘eapaecity may properly
be disclosed, and confines it, only to those instances when such dis-
closures would not be prejudicial to publie interest. In this respect
the statute is only an enactment into law of those general rules which
govern privileged communications to public officers. These rules we
will now examine and apply to the inguiry.

We arc indebted for a comprehensive digest of these rules to Jones
Commentaries on Evidence, Volume 4, Section 762. (Edition 1914.)

It may be stated as a general principle that public policy forbids
the maintenance of any suit in a court of justice, the trial of which
would inevitably lead to the disclosure of matters which the law itself
regards as confidential and respecting which it will not allow the con-
fidence to be violated. The President of the United States, the Gov-
ernors of the several States and their cabinet officers are not bound to
produce papers or disclose information committed to them, in a ju-
dicial inquiry, when, in their own judgment the disclosure would on
public grounds be inexpedient.

Trotten vs. United States, 92 U. S., 105.
Hartranft’s Appeal, 27 Am. Rep., 667,
Thompson vs. German Valley R. R. Co., 22 N. J. Eq., 111,

On the same principle the heads of the departments of National and
State governments can not be compelled to produce letters or docu-
ments as evidence, when in their judgment such production would be
prejudicial to the public service.

11—Atty. Gen.
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Worthington vs. Scribner, 12 Am. Rep., 730.
In re Huttman, 7 Fed., 699.

In re Weeks, 82 Fed., 729.

Boske vs. Comingore, 177 U. S., 459.

In re Lamberton, 124 Fed., 466.

in re Comingore, 36 Fed., 552.

In the leading case in the United States Supreme Court (177 U.
S., 459), a Collector of Intcrnal Revenue had been imprisoned by an
order of the State court in Kentucky for refusing to produce certain
monthly reports to his office of liquor made by a certain manufacturer.
His refusal was based on the statutes of the United States, and the
rulings of the Revenue Department which did not permit the giving
out of anything contained in internal revenue returns or documents
for purposes other than those which the United States contemplated.
The ruling was made by the Scecretary of the Treasurer through the
Comm1ss1oner of Internal Revenue. In holding the imprisonment
improper, Mr. Justice Harlan adopted the opinion of Judge Evans
of the district court. This opinion held, in substance,

First. That the reports were executive documents, Whlch the United
States, in its sovereign capacity, had acquired for the sole purpose of
administering its governmental affairs.

%* * *

Third. That such documents are privileged, and to a certain ex-
tent quasi-confidential communications. the use of which was limited
to the purposes for which they are made, unless the parties interested
consent to a more extensive use.

Fourth. That any demand for their use by any outside party
must depend for success upon the courtesy of the government and
upon its notion as to the public policy of complying with the request.

Fifth. That no litigant has any right to their use in any other way
or upon any other hasis than such as may be fixed by the government
or under its authority.

Sixth. That the reports are property, and their ownership rested
in the United States.

* # #

Fichth. That the Scecretary of the Treasury had lawful authority
to control or make regulations for controlling their property and 1ts
custody.

Ninth. Thdt the reeulations there made were within his authorl‘ry
and show the only way in which the courtesy of the government
respecting the matter there under consideration could be exercised
and that the courts had no power to overrule it.

# #* &

Eleventh. That the reports were parts of the governmental ar-
chives, accumulated throngh mere executive and administrative pro-
cesses, and as such were privileged.

Twelfth. That the effort to make the collector testify to their con-
tents was virtually an attempt to make the United States produce
them.

The proposition underlying all the others is, that no body ean
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acquire any control over or right in this class of papers belonging
to the government in any manner except by its authority.
See cases cited in Note 99, p. 580, 4th Jones on Evidence.

In an English case it was held in the first instance that the question
is to be determined by the officer at the head of the Department
and that unless he submits the question to the court, the disclosure
will not be compelled by the court unless there is very conclusive
evidence that it would not be prejudicial to the public service.

Jones, supra.
Beatson vs. Skene, 29 L. J. Ex., 430.

It appears to be well settled that the question of the expediency
or inexpediency of the production of evidence obtained by an ex-
ecutive officer by virtue of his office for the purpose of enforcing
the laws is one which is not left to the judgment of a court, but of
the officer who has the evidence in his possession. Concerning this
matter the Supreme Court of Pennsylvania in Hartranft’s Appeal,
27 Amer. Rep., p. 671, among other things said:

“Thus, the question of the expediency or inexpediency of the production
of the required evidence is referred, not to the judgment of the court
before which the action is trying, but of the officer who has that evidence
in his possession. The doctrine that the officer must appear and submit
the required information or papers to the court, for its judgment as to
whether they are, or are not, proper matters for revelation, is successfully
met and settled in the case of Beaton vs. Skene, 5 Hurlst & N., 838, per
Pollock, C. B. It was there held that if the production of a State paper
would be injurious to the public interest, the public welfare must be pre-
ferred to that of the private suitor. The question then arose, how was this
to be determined?. It must be determined either by the judge or by the
responsible crown officer who has the paper. But the judge could come
to no conclusion without ascertaining what the document was or why its
publication would be injurious to the public service. Just here, however,
occurred the difficulty, that, as judicial inquiry must always be public, the
preliminary examination must give to the document that very publicity
which it might be important to prevent. The conclusion reached was that
from necessity, if for no other reason, the question must be left to the
judgment of the officer.”

In the case of Worthington vs. Seribner, the petition alleged that
the plaintiff was engaged in importing books into the United States,
and that the defendants, without probable cause and maliciously and
falsely represented to the Treasury Department of the United States
that the plaintiff was intending to bring books into the United States
in fraud of the revenue laws; that the Department thereupon and
induced thereby caused the plaintiff’s books to be seized and libeled
when entered for import; but that the proceedings were afterwards
dismissed and the books released. The defendants denied the alle-
gations made and alleged further that if any communication was made
by any person to the Government of the United States as alleged,
that the same was privileged communication and not grounds-for
action against them. The plaintiff propounded interrogatories to the
defendants, 'the effect of which would have been to have elicited the
information that they had made the representation alleged to the
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officers of the United States Government having charge of the revenue
laws. The defendants declined to answer these interrogatories and
motion was made that they be required to do so by the court. The
Supreme Court of the State of Massachusetts, speaking throngh Jndge
Gray, held that they were not required to answer these interrogatories,
among other things saying:

“It is the duty of every citizen to communicate to his government any
information which he has of the commission of an offenge against its laws.
To encourage him in performing this duty without fear of consequences,
the law holds such information to be among the secrets of state, and leaves
the question how far and under what circumstances the names of the
informers and the channel of communication shall be suffered to be known,
to the absolute discretion of the government, to be exercised according to
its views of what the interests of the public require. Courts of justice
therefore will not compel or allow the discovery of such information, either
by the subordinate officer to whom it is given, by the informer himself, or
by any other person, without the permission of the government. The evi-
dence is excluded, not for the protection of the witness or of the party in
the particular case, but upon general grounds of public policy, because of
the confidential nature of such communications.”

In this case the Supreme Court of Massachusetts reviewed some of
the English and American cases illuminating the rule of privilege as
to information communicated to or received by officers of the govern-
ment in their official capacities. In a review of the cases, the court,
among other things, stated:

The earliest case upon the subject is Rex vs. Akers, 6 Esp., 125,
note, in which, on an indictment for obstruecting a custom-house officer
in the execution of his duty, Liord Kenyon said: ‘‘The defendant’s
counsel have no right, nor shall they be permitted, to inquire the name
of the person who gave the information of the smuggled goods.”
All the English authorities agree that the rule has ever since heen
held in revenue cases to prevent a witness from answering questions
that would disclose the informer, if a third person; and in Attorney
General vs. Briant, 15 M. & W., 169, it was held that a witness could
not be asked on cross-examination whether he was himself the informer.
The rule has been nearly as long established in prosecutions for high
treason. Rex vs. Hardy, 24 Howell’s State Trials, 199, 753, 816-820,
823; Rex vs. Watson, 32 id., 1, 102-105; S. C., 2 Stark,, 116, 136. And
it has been often applied in civil actions.

In Home vs. Bentinck, 2 Brod. & Bing., 130, it was held by Chief
Justice Abbott, and affirmed in the exchequer chamber, in an action
for libel by an officer of the army against the president of a military
court of inquiry, that neither their report to the commander in chief,
nor an office copy of it, should be admitted in evidence. In the very
recent case of Hawkins vs. Eckely, L. R., 8 Q. B., 255, the same court
held the statements, oral or written, of an officer, examined before
such a military tribunal, to come within the same principle. And
in Beatson vs. Skene, 5 H. & N., 838, an action of slander against one
military officer for speaking defamatory words of the military con-
duct of another, it was held that the secretary for war, who objected
to produce in evidence the minutes of a court of inquiry, and letters
written to the war department by the plaintiff himself, on the ground
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that their productidn would be prejudicial to the publie service, was
not bound to produce either.

In Earle vs. Vass, 1 Shaw, 229, which was an action for a libel
alleged to be contained in a letter to the board of customs before
which the nomination of the plaintiff as a custom-house officer was
pending, the house of lords, upon the opinion of Lord Eldon, after
conference with Chief Justice Abbott, held that the board could not
be compelled to produce the letter, ‘‘because it is against public
policy that you should be compelled to produce instruments and
papers which, if persons are compelled to produce, it must shut out
the possibility of the public receiving any information as to a per-
son’s fitness to be appointed to an office’’; and ‘‘it would be a very
dangerous thing indeed, if this were permitted.”’

In Marbury vs. Madison, 1 Cranch, 137, 144, the Supreme Court of
the United States compelled the acting secretary of state to testify
whether certain commissions from the cxeccutive had ever been in his
office, only because ‘‘that could not he a confidential fact’’; and de-
clared, that if there was any thing confidential, or the secretary thought
any thing was communicated to him in confidence, he was not obliged
to disclose it.

Continuing further, the Massachusctts court said:

“The question now before us is not one of the law of slander or libel,
but of the law of evidence; not whether the communications of the defend-
ants to the officers of the treasury arve so privileged from being considered
as slanderous, as to affect the right to maintain an action against the
defendants upon or by reason of them; but whether they are privileged in
a different sense, so that courts of justice will not compel or permit their
disclosure without the assent of the goVernment to whose officers they
were addressed. Tbe reasons and authorities already stated conclusively
show that the communications in question are privileged in the latter sense
and canot be disclosed without the permission of the secretary of the
treasury. And it is quite clear that the discovery of documents which are
protected from disclosure upon grounds of public policy cannot be com-
pelled, either by bill in equity or by interrogatories at law. Smith vs.
East India Co., 1 Ph. Ch., 50; McElveney v. Connellan, 17 Irish C. L., 55;
Wilson vs. Webber, 2 Gray, 538. The defendants therefore should not be
ordered to answer the interrogatories.”

Privileged communications relating to the affairs of government are
treated in Volume 10 of the Encyclopedia of Evidence, page 343,
et seq., and may be summarized with the authorities cited in support
of the rules there laid down as follows:

The Governor of the State can not be compelled to testify as to
knowledge acquired by him in discharge of his official duties, nor
can he be compelled to produce in evidence the records of his office.

Hartranft’s Appeal, 27 Am. Reps., 667.
Thompson vs. German Valley R. R. Co.,, 22 N, J. L., 111,

The first case cited in support of this proposition has been al-
ready referred to.

In the second casc the Governor of the State of New Jersey was
summoned as a witness to produce certain documents in his custody.
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The court, after stating that the dignity of the office of Governor is
not sufficient excuse for declining to appear, says:

“Whether the highest officer in the government or State will be com-
pelled to produce in court any paper or document in his possession, is a
different question. And the rule adopted in such case is that he will be
allowed to withhold any paper or document in his Dossession, or any part
of it, if, in his opinion, his official duty requires him to do so. These were
the rules adopted by Chief Justice Marshall in the trial of Aaron Burr.
He allowed a subpoena duces tecum to President Jefferson and held that
he was bound to appear, but that he should be allowed to keep back any
document, or part of a document, which he thought ought not to be pro-
duced.”

Another case cited by the Encyclopedia of Evidence in support
of the proposition first enunciated is that of Gray vs. Pentland, 2
Serg. & R. (Pa.), 23. In that case the Supreme Court of Pennsylva-
nia held that the Governor of the State could not be compelled to
produce a certain deposition which had been sent to him to be used in
substantiating charges against a certain public official. The court
1here used the following language:

“Public policy would seem to be in the way of admitting parol evidence
as well ag producing the original writing, for that would come to the same
thing as to the policy. It would be a check on representations to the com-
petent authority. It would restrain the free communications that might
be necessary for the public good in case of a candidate for office, or of one
who was alleged unworthy to retain an office, to lay it down that a gov-
ernor, or the competent authority for appointing and removing, should be
compellable to produce papers for the purpose of supporting an action in
a court of law.”

It is also equally elementary that the privileze of the head of a de-
partment extends to his subordinates.

Hartranft’s Appeal, supra.

The Encyclopedia of Evidence takes up the various public officials,
holding that communications made to them in the course of their
official duties are privileged, citing in support thereof many English
and American authorities. For example it is there stated that the
Governor of a colony, the lord lieutenant of Ireland, the Secretary
of State, the Secretary of War, the commander-in-chief of army, naval
officers; the officers of the United States Treasury, postal and revenue
officers, can not be required to disclose communications made to them
in the course of their official business. The same rule, of course, ap-
plies to the legal department of the government, but it is unnecessary
to further pursue the inquiry.

From the various authorities cited and in conformity with the text
of Jones’ Commentaries on Fvidence, we have reached the conclusion
that the information received by the bank examiner, being received
by him in the performance of his official duties as such, is confidential
in its nature, obtained purely for administering the affairs of the -
government and that it is therefore privileged and he can not be re-
quired to disclose the same in the course of a judicial proeceeding;
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except that he may be required to disclose the same under your
direction, you being the head of the Department of which Mr. Good-
nough was connected at the time he received this information. If
Mr. Goodnough could be required to disclose this information, then
by the same rule you could be required to furnish certified copies
of his reports as to the condition of this bank; but as seen by the au-
thorities we have cited, you can not be required to produce his re-
ports as to the condition of this bank, except as you may decide that
it is to the public interest that they be produced. The same rule
will hold as to oral testimony by Mr. Goodnough because his oral
testimony was obtained in the same manner that the information was
obtained which formed the basis of his reports and to permit oral
evidence of the contents of these reports is the same thing as admit-
ting the reports in evidence themselves. :

It is quite elementary that the rules governing privileged commu-
nications do not relax mercly by reason of the fact that the relation-
ship during which the communication was made has ceased to exist,
but the doctrine of privilege extends for all time to come until waived
by proper party.

10 Ency. of Evidence, 138, 314,

We, therefore, advise you:

(a) That Mr. Goodnough has no authority to disclose any informa-
tion received by him concerning the condition of the San Benito Bank
& Trust Company during the period of time that he was a bank ex-
aminer, if such information was received by him in the course of his
official duty as such examiner.

(b) That the district court has no authority to require him to
testify either in person or by deposition as to any fact concerning
the condition of said bank, if the facts stated in such testimony were
received by him in his official capacity while he was a bank examiner.

(e) That the court has no authority to require you to produce the
reports of the examiners made by bank examiners of this bank for
the reasons which we have heretofore given.

(d) However, you have the authority in your diseretion to permit
Mr. Goodnough to testify to any fact or facts obtained by him in the
course of his examination of this bank, when you think that such dis-
closure would not be prejudicial to public interest.

(e) The same rules would apply to the copies of the examiner’s
report on file in your Department, or to any other information re-
ceived by you in your official capacity concerning the affairs of this
bank. The next question which will confront you, therefore, is nee-
essarily the one as to whether or not it will be prejudicial to the
public interest to permit Mr. Goodnough to testify in the present
case. This matter is one which must be largely decided by you
after a full consideration of the probable effect which any action taken
with reference thereto might have on the administration of your De-
partment. It appears to the writer that it would be prejlidicial to
the public interest to permit Mr. Goodnough to testify or to furnish
the court any information received in an official capacity concerning
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the affairs of this bank in the present litigation, for the reason that -
this litigation is purely between stockholders of the bank and does
not concern in the least the public interest. If the controversy was
one between a depository and the bank or between a creditor and the
bank, then the matter might probably be different, because it would
be in the nature of a public matter, but the present suit is purely a
suit between private individuals, and it seems to the writer that to
disclose the facts would be subjecting the Department to an annoyance
and use which might in the end prove prejudicial to the public in-
terest. These last remarks are simply made for your consideration
as suggesting the individual view of the writer and are not intended
as the advice of the Department, but only for your consideration when
vou reach the point of determining whether or not you will waive
the privilege for the State and permit Mr. Goodnough to testify.

If an attempt should be made to take Mr. Goodnough’s depositions,
the proper course for him to pursue would be to forward you a copy
of the proposed interrogatories to him with a statement of what his
testimony would be in answer to each and source of his information
and when it was received; after you have received this, it would then
be proper for you to go over the questions and answers and certify
to Mr. Goodnough under the seal of your Department such questions
as you will permit him fo answer, and he should answer no further
than you permit.

Yours very truly,
C. M. CureroN,
First Assistant Attorney General.

TAXATION—BANKS AND BANKING—NATIONAL BANKS—F'EDERAL
RESERVE ACT.

R. S., Art. 7521.

Federal Reserve Act, Sec. 7.

U. S. Revised Statutes, 5219.

1. In determining the valuation of shares of stock in national banks
for purposes of taxation, the capital of these banks invested in the stock
of federal reserve banks should be considered and treated as any other
portion of the capital of national banks, and should not be eliminated from
the assets of such national banks.

August 12, 1916.
Hon. H. B. Terrell, Comptroller, Capitol.

Dear Sir: Inguiries have been made of this office from time
to time, as to whether or not, in determining the value of national
bank stock for purposes of taxation, the interest held by the bank
in the federal reserve bank should be deducted. It is our purpose
now, to determine this question, and accordingly we are writing you

. the opinion for the purpose of making it a general one, which may
be forwarded to all those who may make inquiry concerning this
subject.

Section 1 of Revised Statutes, Article 7521, provides that the share-
holders of the stock in national banks shall render to the tax assessor
of the county in which said bank is located, the number of their shares
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and the true value thereof. The question is whether or not in ascer-
taining the true value of shares of stock in a national bank, the amount
which the national bank has invested in the federal reserve bank
should be excluded or included in the caleulation. Our opinion is
that the amount of the national bank’s capital stock which it has in-
vested in the stock of the federal rescrve bank should be included in
the caleulation referred to, just as much as any other part of its capital
stock. The question has arisen by reason of the provisions of Sec-
tion 7 of the Federal Reserve Aect, which, in part, reads: ‘‘Federal
reserve banks, including the capital stock and surplus therein, and
the income derived therefrom, shall be exempt from federal, state,
and local taxation, except taxes upon real estate.”” Secetion 5219,
United States Revised Statutes, provides: ‘‘Nothing herein shall pre-
vent all the shares in any association from being included in the
valuation of the personal property of the owner or holder of such
shares, in assessing taxes imposed by authority of the State within
which the association is located; but the Legislature of cach State
may determine and dircet the manner and place of taxing all the
shares of national hanking associations located within the State sub-
ject only to the two restrictions, that the taxation shall not be at a
greater rate than is assessed upon other moneyed capital in the hands
of individual citizens of such State, and that the sharcs of any na-
tlonal banking association owned by non-residents of any State shall
be taxed in the city or town where the bank is located, and not else-
where. Nothing herein shall be construed to exmpt the real property
of "associations from either State, county, or municipal taxes, to the
same cxtent, according to its value, as other real property is taxed.”’

Our opinion, then, is that the federal reserve act referred to, in
no respect amended this provision of the national bank law, and that
the above scetion remains as vital and effective today, as it was before
the passage of the federal reserve act. It has already been determined
by the Supreme Court of the United States, as well as the courts
of this State, that this provision of the federal law permits the taxa-
tion of shares in national banks, even though the capital stock of such
national banks is invested in United States bonds or other non-tax-
able securities. The proposition is that the State may value for taxa-
tion, shares of stock in the national bank at their actual value without
regard to the fact that part of or the whole of the capital of the
corporation may be invested in non-taxable State and federal securi-
ties. Harrison vs. Vines, 46 Texas, 15; Adair vs. Robinson, 6 T. C. A.,
275; Brown vs. First \Tatlonal Bank 175 S. W. 1126, Home Savmag
Bank vs. Des Moines, 205 U. 8., 516; Palmer vs. McMahon 133 U. S
666 ; Van Allen vs. The Assessors 3 Wall. (U. 8.), 581; People vs
The Commissioners, 4 Wall. (U. S. ) 244. See also, the notes on page
158, 5 Federal Statutes, Annotated. In the case of Brown vs. First
National Bank, which is the latest expression of our courts upon this
questlon complalnt was made that the trial court had erred in giv-
ing to the jury a charge in which they were told that in determining
the value of shares in the national bank for purposes of taxa’aon
that they should deduct the value of all United States bonds owned
by the bank. The Court of Civil Appeals held that this was errox,
saying: -
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“The objection to this charge is that it ‘instructs the jury to deduct the
value of all United States bonds owned by the banks in determining the
value of bank stock for taxation.” This objection is well taken. While
it is well settled that United States bonds cannot be taxed, it is also well
settled that stockholders of banks cannot have deducted, in determining the
value of bank stock for taxation, the value of such bonds owned by
the bank. Adair vs. Robinson, 6 Texas Civ. App., 275, 25 S. W., 734;
Van Allen vs. Assessors, 3 Wall,, 573; 18 L. Ed., 229; Home Savings Bank
vs, Des Moines, 205 U. S., 516; 27 Sup. Ct.,, 5671; 51 L. Ed., 901. In the
case last cited the Supreme Court of the United States, speaking through
Mr. Justice Moody, said:

‘“‘Although the States may not in any form levy a tax upon United
States securities, they may tax, as the property of their owners, the shares
of banks and other corporations whose assets consist in whole or in part
of such securities, and in valuing the shares for the purpose of taxation
it is not necessary to deduct the value of the national securities held by
the corporation whose shares are taxed.’

“Following this statement of the court is an elaborate discussion or the
question, with a citation of many authorities, and it seems that anything
we might add thereto would be superflous.” (175 S. W., 1126-7.)

In the case of Palmer vs. McMahon, supra, the Supreme Court of
the United States, among other things, said:

“We have decided that so much of the capital of National and State
banks as is invested in United States securities cannot be subject to State
taxation (People vs. Commissioners of Taxes for New York, 2 Black., 620;
Bank Tax Case, 2 Wall., 200), but that shares of bank stock may be taxed
in the hands of their individual owners at their actual instead of their par
value (People vs. Commissioners of Taxes, etc., 94 U. S., 415; Hepburn
vs. School Directors, 23 Wall.,, 480), without regard to the fact that part
or the whole of the capital of the corporation might be so invested. * * #*”
133 U. S., 666.

In the case of Home Saving Bank vs. Des Moines, cited above, the
Supreme Court of the United States, among other things, said rela-
tive to this question, the following:

‘“Although the States may not in any form levy a tax upon United States
securities, they may tax, as the property of their owners, the shares of
banks and other corporations whose assets consist in whole or in part of
such securities, and in valuing the shares for the purposes of taxation it
is not necessary to deduct the value of the national securities held by the
corporation whose shares are taxed. The right to tax the shares of na-
tional banks arises by congressional authority, but the right to tax shares
of State banks exists independently of any such authority, for the State
requires no leave to tax the holdings in its own corporations. The right
to such taxation rests upon the theory that shares in corporations are
property entirely distinct and independent from the property of the corpo-
ration, The tax on individual in respect to his shares in a corporation
is not regarded as a tax upon the corporation itself. This distinction, now
setled beyond dispute, was mentioned in McCulloch vs. Maryland, 4 Wheat.,
316, where, in the opinion of Chief Justice Marshall, declaring a tax upon
the circulation of a branch bank of the United States beyond the power
of the State of Maryland, it was said that the opinion did not extend ‘to
a tax imposed on the interest which the citizens of Maryland may hold in
this institution, in common with other properties of the same description
throughout the State.” The distinction appears, however, to have been
first made the basis of a decision in Van Allen vs. the Assessors, 3 Wall,,
573. The National Bank Act, as amended in 1864 (Rev. Stat., Sec. 5219),
permitted the States to include in the valuation of personal property for
taxation the shares of national banks ‘held by any person or body corpo-
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rate’ under certain conditions not necessary here to be stated. Acting
under the authority of this law, the State of New York assessed the shares
of Van Allen in the First National Bank of Albany. At that time all the
capital of the bank was invested in United States securities, and it was
asserted that a tax upon the individual in respect of the shares he held
in the bank was, unless the holdings in the United States securities were
deducted, a tax upon the securities themselves. But a majority of the
court held otherwise, saying, by Mr. Justice Nelson: ‘The tax on the
shares is not a tax on the capital of the bank. The corporation is the
legal owner of all the property of the bank, real and personal; and within
the powers conferred upon it by the charter, and for the purposes for
which it was created can deal with the corporate property as absolutely
as a private individual can deal with his own, * #* * The interest of the
shareholder entitles him to participate in the net profits earned by the
bank in the employment of its capital, during the existence of its charter,
in proportion to the number of his shares; and upon its dissolution or
termination to his proportion of the property that may remain of the
corporation after the payment of its debts. This is a distinct independent
interest or property, held by the shareholder like any other property that
may belong to him. Now, it is this interest which the act of Congress has
left subject to taxation by the States, under the limitations prescribed.’

“In an opinion, in which Justices Wayne and Swayne joined, Chief Jus-
tice Chase dissented from the judgment upon the ground that taxation of
the shareholders of a corporation in respect of their shares was an actual
though indirect tax on the property of the corporation itself. But the dis-
tinction between a tax upon the shareholders and one on the corporate
property, although established over dissent, has come to be inextricably
mingled with all taxing systems and cannot be disregarded without bring-
ing them into confusion which would be little short of chaos.

‘“The Van Allen case hag setled the law that a tax upon the owners of
shares of stock in corporations in respect of that stock is not a tax upon
United States securities which the corporations own. Accordingly, such
taxes have been sustained by this court, whether levied upon the shares
of national banks by virtue of the congressional permission or upon shares
of State corporations by virtue of the power inherent in the State to tax
the shares of such corporations.” 905 U. 8., 516.

It is not necessary to quote from additional authorities. The prop-
osition is the established law. In other words, it is definitely settled
that a tax upon the owners of shares of stock in respect of that stock,
is not a tax-upon the United States securities which the corporations
own. In the light of these authorities, we have reached the conelu-
sion that a tax on the shares of stock in national banks is not a tax
upon the capital stock, surplus or income of a federal reserve bank,
even thouch the national bank does own shares of stock in the federal
reserve bank, and which shares are within themselves non-taxable se-
curities. We therefore accordingly advise you that in determining
the valuation of shares of stock in national banks, the capital of these
companies invested in the stock of federal reserve companies should be
considered and treated as any other portion of the capital of national
banks for purposes of taxation, and should not be ecliminated from the
assets of such national banks, when it comes to a question of taxation.

Yours very truly,
C. M. CurgTon,
First Assistant Attorney Gemeral.
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BANKS AND BANKING—DEPOSITORS (GUARANTY FUND—INSOLVENCY.

Revised Statutes, Articles 445, 486 and 551.

1. A draft, check or bill of exchange drawn by the San Antonio bank
prior to the time it was taken charge of by the Commissioner, against a
deposit of funds in another bank, is not a deposit within the meaning of
the depositors’ guaranty fund law of this State and is not protected by that
fund.

2. It is immaterial whether the bank against which such check, draft
or bill of exchange is drawn is located in this State or in some other State;
the rule is the same,

3. The fact that the draft, bill of exchange or check was paid for by
a depositor’s check upon the San Antonio bank does not render the de-
positors’ guaranty fund liable for the payment thereof; but the liability
of the guaranty fund ceased before the depositor drew his deposit and
bought the draft with it.

4. The issuance of such a check, draft or bill of exchange, prior to his
acceptance by the bank against which it was drawn does not operate as
an assignment of any part of the fund against which it is drawn, and that
upon the failure of the San Antonio bank after it had issued drafts of this
character before their acceptance by the banks against which they may
have been drawn the title to the funds of the San Antonio bank in the
banks against which the funds were drawn passed to the Commissioner
of Insurance and Banking, and the holders of these drafts, checks or bills
of exchange in the absence of any special circumstances entitling them
to priority are merely general creditors of the bank and must share the
loss with other general creditors; and are not entitled to payment out of
the depositors’ guaranty fund nor to any preference, lien or right of pay-
ment out of either the general assets of the bank or out of the funds of
the San Antonio bank in the hands of its correspondent banks, against
which said drafts, checks or exchange may have been drawn,

5. Cashier’s checks issued by the San Antonio bank are not bank de-
posits and are not entitled to payment out of the depositors’ guaranty
fund, but the holders thereof are merely common creditors of the insolvent
bank.

6. A depositor has the right to set off his deposit against any debts
owing by him to the insolvent bank and in the instance of the San Antonio
bank depositors who were indebted to it for money borrowed upon promis-
sory notes have the right to set off their debts against their notes.

7. The holders of certified checks on the San Antonio bank are not
depositors within the meaning of the depositors’ guaranty fund law of
this State and are not protected by the depositors’ guaranty fund.

8. The mere fact that a deposit is evidenced by a certificate of deposit
does not make it any less a deposit; in other words, the holders of cer-
tificates of deposit are depositors, and where the deposit is non-interest-
bearing and unsecured it is protected by the depositors’ guaranty fund,
although it may be evidenced by a certificate of deposit, instead of a pass
book or deposit slip..

9. With reference to items collected by the San Antonio bank this
opinion holds:

(a) Where the course of dealing of the forwarding bank with the San
Antonio bank shows affirmatively that the San Antonio bank was to act
merely as the agent of the forwarding bank in making collections and that
there was no intention that the relationship of debtor and creditor should
arise then the moneys collected under these circumstances by the San
Antonio bank and which it did not remit, but which passed into its vaults,
are still the property of the forwarding bank, although in the possession
of the Commissioner, and the Commissioner has the right to pay these
moneys to the forwarding bank in full.

(b) The same rule obtains where the forwarding bank has sent special
instructions to the San Antonio bank the effect of which is to make the
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San Antonio bank its agent only to collect and remit, without authority
to appropriate the funds and give the forwarding bank credit therefor.

(¢) On the other hand, where no course of dealing between the two
banks is disclosed by the facts, or where the instructions were for collec-
tion merely, with no instructions as to remittances, then the relationship
of debtor and creditor only arises.

Where the San Antonio bank has collected the paper sent it and failed
to remit the same, then the forwarding bank would be merely a common
creditor, to be paid as other common creditors are paid, and this would
be so even though the San Antonio bank had before it was closed attempted
to remit the sum collected by exchange, which, however, at the time of
closing the bank had not been presented for acceptance or payment by the
correspondent of the San Antonio bank.

(d) If, however, the proceeds of collections made by the San Antonio
bank were placed on deposit to the credit of the forwarding bank in such
manner as to show that the forwarding bank was and became a depositor
with a non-interest-bearing and unsecured deposit, then, of course, such
a deposit, like any other of that class, would be payable out of the de-
positors’ guaranty fund for the very reason that it is a non-interest-bearing
and unsecured deposit.

(e) But unless the proceeds of collections of the class named in sub-
division (d) of this syllabus became in fact non-interest-bearing and un-
secured deposits, duly made and entered as such, then such proceeds would
not be protected by the depositors’ guaranty fund.

April 24, 1916.

Hon. John 8. Patterson, Commissioner Insurance and Banking, Capitol.

DEear Sik: In your communication of April 13th, you request the
advice of the Attorney General on certain questions arising in the liqui-
dation of the West Texas Bank and Trust Company of San Antonio,
which is now in the hands of your Department.

The questions will be stated and answered in the order of their
presentation in vour letter:

First. Your first inquiry is as follows:

“Is a draft or bill of exchange drawn by the West Texas Bank and Trust
Company against a deposit of funds in a correspondent bank in New York
a deposit within the meaning of the law, and is it guaranteed by the guar-
anty fund?”

We beg to answer you and state that such a draft is not a deposit
in the meaning of the laws of this State and it is not guaranteed by
the depositors’ guaranty fund of this State. Our reasons for this
" conelusion will now be stated: A general deposit in a bank is so much
money to the depositor’s eredit; in legal effect it is a debt to depositor
from the bank payable on demand to his order.

Flemings vs. the State, 139 S. W., 600.
2nd Michie on Banks and Banking, 887.

An ordinary bank deposit is where a voluntary eredit is taken with -
the bank and for which no bank note, bill or other similar evidence
of debt is given, and for which there exists a right to draw uncon-
ditionally.

Catlin vs. Savings Bank, 7th Conn., 487.
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A deposit in law, as well as in fact, is the placing or leaving with
a banker a sum of moncy for safe keeping if the agreement between
the parties is that the identical coin or currency shall be paid aside
or returned it is a special deposit, but if the agreement is that the
money shall be returned not in the specific coin or currency deposited
by it in an equal sum, it is a general deposit. But in either case the
money is deposited for safe keeping as a primary purpose.

Warren vs. Nix, 135 S. W,, 896.
State vs. McFetridge, 20th L. R. A., 223.

_ “‘Draft’” and “‘bill of exchange’’ are ordinarily synonymous and it
is unneceessary to attempt any distinction in order to answer the pres-
ent question.

United States vs, Greene, 136 Fed., 618 (648).

Bill of exchange is a written order or request by one person for the
payment of a specific sum of money, to a third person.

Vaﬁghn vs. Farmers and Merchants National Bank, 126 S. W., 690
(691).

It may also be said that a check is an inland bill of exchange.

State vs. Fraley, 42 L. R. A. (N. 8.), 500.

A check is defined by the authorities in this State as ‘‘a check is
a draft or order upon a bank or banking house purporting to be drawn
on a deposit of funds for the payment at all ecvents of a certain sum of
money to a certain person named therein, or to his order, or to bearer,
- and payable on demand.”’

Fidelity and Deposit Co. vs. National Bank of Commerce, 48 Texas Civ.
App., 301.

Considering these definitions of deposit and of draft, bill of ex-
change and check, it is at’ once apparent that the word ‘‘deposit’’
defines an entirely different thing to that comprehended by the terms
of ““draft,” “‘bill of exchange’’ or ‘‘check’’ and that the act of making
or receiving a deposit is a very ‘different thing to the act of making -
or recciving a draft, check or bill of exchange. When money is de-
posited in a bank it is ordinarily payable on demand and the liability
created is a direct liability of the bank to the depositor. When a bill
of exchange, draft or check is drawn by a bank in favor of a customer,
it is ordinarily drawn on another banking institution, which upon
acceptance, becomes primarily liable to the purchaser of the draft,
" check or bill of exchange and the liability of the drawer is secondary
and arises only when the draft, check or bill of exchange is not
accepted by the party or bank upon whom drawn. The liability of
the drawer in such instance is fixed by statute (Revised Statutes, Ar-
ticle 581), or the holder of the bill of exchange may fix the liability
of the drawer as provided for in Revised Statutes, Article 579. How-
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ever, the matter is too plain for discussion, that a draft or bill of
exchange drawn by the West Texas Bank and Trust Co., against
a deposit of funds in a correspondent bank in New York, is not a de-
posit within the meaning of the depositor’s guaranty fund law in this
State and is not protected by that fund.

Sccond. Your second question is as follows:

“Would it make any difference in your answer to the above question if
the draft had been drawn by the West Texas Bank and Trust Company
upon another bank located in the State of Texas?”

[ ]

‘We answer this question in the negative and say, that it would make
no difference upon what bank or where located; that in all events the
draft, hill of exchange or check, is not a deposit under the laws of
this State.

Third. Your third question is as. follows:

“A depositor in the West Texas Bank and Trust Company purchased
therefrom New York exchange for the sum of $500 a few days before the
bank closed its doors, and paid the bank therefor with his own check
against a deposit of funds in the bank, which check was charged to his
account and canceled. The New York draft was not paid before the bank
closed, and when presented to the drawee bank, payment was refused.
Does the fact that this draft was paid for by the depositor’s check upon
the West Texas Bank and Trust Company render it liable for payment out
of the guaranty fund, or did the liability of the guaranty fund to this
depositor upon his balance of $500 cease when his check was charged to
his account and canceled by the West Texas Bank and Trust Company?”’

In reply to this question, we beg to advise you, that the fact that
the draft was paid for by the depositor’s check upon the West Texas
Bank and Trust Co., does not render the depositors’ guaranty fund
liable for the payment upon the failure of the bank; but the liability
of a guaranty fund ceased when the depositor withdrew his deposit
and bought the draft with it. In other words, when the depositor
bought the draft by checking against his deposit account, he ceased
to be a depositor, for the reason that he no longer had money in the
bank subject to be drawn out by him on demand; in lieu thereof, how-
ever, he had the bank’s check or draft on some bank in New York
payable on demand by the New York bank, or payable at the expira-
tion of a specified time by the New York bank, when accepted by that
bank. The primary liability wonld be the liability of the New York
bank when it accepted the draft or check and the liability of the
West Texas Bank and Trust Co., could only arise upon a refusal of
the draft or check. TUpon a refusal of the draft or check, the liability
of the West Texas Bank and Trust Co., is fixed by statute as being
a liability on the check or draft issued by it being dishonored hy the
New York bank, but this would not be sufficient to reinstate the
depositor’s account, but only to give him a cause of action, against
the West Texas Bank and Trust Company, as a common creditor.

Of course, if the depositor was induced to accept a draft on New
York by the West Texas Bank by some fraudulent act on the part
of the latter, by reason of which fraud the depositor was induced to
accept in lieu of his deposit a draft on New York, then the entire
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transaction would be tainted with fraud by the perpetration of which
the West' Texas Bank and Trust- Company would not be permitted
to profit; and equity doing that which ought to be done, would re-
instate the depositor’s account to its original status as a deposit ac-
count. But your inquiry does not involve any question of fraud and
it is unnecessary for us to discuss that question.

We may say, also, that the issuance of the draft on New York
prior to its acceptance by the New York bank does not operate as an
assignment of any part of the fund against which it is drawn; and
that upon the failure of the West Texas Bank, after it hgd issued
drafts of this character, and before their acceptance by the banks
against which they may have been drawn, the title to the funds of
the West Texas Bank in the New York banks passed to you as Com-
missioner of Insurance and Banking, and the holders of these drafts
in the absence of any special circumstances entitling them to priority,
are merely general creditors of the bank and must share the loss of
the bank with other general creditors. It is elementary in this State,

_that an unaccepted draft or check is not an assignment of any part
of the fund against which it is drawn.

Life Insurance Co. vs. Patterson, 80 S. W., 1058.
Writ of Error Refused, 98 Texas, 626.

House vs. Kountze, 43 S. W., 561,

Writ of error refused, 96 Texas, 541. .

Games vs, Thompson, 79 S. W., 1083,

McBride vs. American Railway and Light Co., 127 S. W., 229,
Clark vs, Toronto Bank, 2nd L. R. A (N. 8.), 83.
Lackledge Bank vs. Schuler, 120 U. 8., 511,
Grammel vs, Carmer, 54 Am. Reps., 363.
Harrison vs. Wright, 100 Ind., 515.

Jewett vs. Yardley, 81 Fed., 920,

In the ease of Clark vs. Toronio Bank, supra, Clark, a resident of
Towa, sold some cattle in Kansas through an agent who accepted in
payment a check drawn on the Bank of Toronto in the county of the
sale. The agent presented the check at the bank and upon his request
was given in payment a draft payable to the order of his principal
drawn by the Toronto bank upon a Kansas City bank acainst a fund
then on deposit to its credit,-—shortly afterwards the Toronto bank
was closed by the bank commissioner and in due course of time a
receiver was appointed,—the draft was presented for payment to the
Kansas City bank, which having notice of the failure of the issuing
bank, refused for that reason fo pay it. Clark, the holder of the
draft, brought action against the receiver asserting the right to recover
from him the full amount of the draft irrespective of the amount the
failed bank might be able to pay its general creditors. He was denied
relief and prosecuted an appeal therefrom in which denial, however,
the Supreme Court of Kansas concurred. The action as defined by
the Supreme Court, was the ordinary one of a purchase of a draft
for convenience in the remitting of money. The court held, as sug-
gested, that the issuance of the draft did not transfer to Clark any
funds in the Kansas City Bank, and therefore the holder of the draft
could not obtain any preference in relation to such funds in the ad-
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ministration of the assets of the failed bank which issued it. Con-
cerning the matter, the court, among other things said:

“Nevertheless, the great weight of authority is to the effect that an
unaccepted check or draft in the usual form does not, in the absence of
exceptional circumstances, amount to an assignment in law or equity of
any part of the drawer’s deposit. See 5 Cyc. Law & Proc., 536; 2 Am. &
Eng. Enc. Law, 2d ed., p. 1064; 4 Centuary Dig. Cols., 1247-1250. This
rule has frequently been enforced in controversies between the holder of
a draft and the assignee or receiver of its insolvent drawer. Fourth Street
Nat. Bank vs. Yardley, 165 U. S., 634; 41 L. ed., 755; 17 Sup. Ct. Rep.,
439; Covert vs. Rhodes, 48 Ohio St., 66; 27 N. E., 94, and cases cited;
Atty. Gen. vs. Continental L. Ins. Co., 71 N. Y., 325; 27 Am. Rep., 55;
Akin vs. Jones, 93 Tenn., 353; 25 L. R. A.,, 523; 42 Am. St. Rep., 921;
27 8. W., 669; Harrison vs. Wright. 100 Ind.,, 515; 50 Am. Rep., 805;
Guthrie Nat. Bank vs. Gill. 6 Okla, 560, 54 Pac.,, 434; Reviere vs.
Chambliss, 120 Ga., 714; 48 S. E,, 122, It has the sanction of so great a
preponderance of the authorities that we have no hesitation in accepting it.
A uniformity of decision in different jurisdictions upon matters of com-
mercial usage is especially to be desired, and the question here presented
being of that character affords strong argument in favor of a solution that
shall be in harmony with the generally prevailing doctrine.”” 2nd L. R. A.
(N. 8.), 87.

In the case of Grammel vs. Carmer, 54, Am. Rep., 363, the facts
were as follows:

On May 15, 1883, Angell was doing business as a private banker in
Lansing, Michigan, his New York correspondent was the Chase Na-
tional Bank. On the day named, Grammel, the plaintiff in the case,
purchased of Angell the private banker, two small drafts on the Chase
National Bank and paid for them. They were ordinary bankers drafts,
payable at sight. Two days thereafter, Angell failed and made a
general assignment to the benefit of his creditors. Two days subse-
- quent to the assignment, these drafts were presented to the Chase
National Bank and payment was refused upon the ground that the
Chase National had been notified by the assignee to pay no drafits.
The New York bank had moneys belonging to Angell at the date of
the drafts, more than sufficient for the payment, and continued to
have until their presentation. The New York bank, however, as sug-
gested, declined to pay the drafts and paid the balance due Angell
over to his receiver or assignee. On this state of facts, Grammel
claimed to be entitled to the payment of his drafts in full from the
amount paid over to the receiver by the Chase National Bank. The
receiver contested this claim and insisted that (Grammel must reccive
only a proportional part, the same as other creditors. The Supreme
Court of Michigan held that Grammel would he entitled to pay only
prorata with the creditors and that the draft was not an assignment
of any part of the funds which Angell had in the Chase National
Bank. The opinion was written by Judege Cooley when he was Chief
Justice of the Supreme Court of Michigan. Among other things,
Judge Cooley said:

“It is said a draft should be considered an assignment of so much money
in the drawee’s hands. If this were so, then drafts would operate as
assignments in the order in which they were given, and should be paid
in that order. But to so hold would be to introduce a new and vicious

12—Atty. Gen.
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rule into the law of commercial paper. The well-understood rule—and
we may add the convenient rule—now is that the drawee, when a draft
is presented, should pay it if he has funds, and is not concerned with the
question whether drafts of prior issue do not remain unpaid. But if a
draft operates as an assignment, then either he would pay at his peril, or
the payee receiving payment would be liable over to the holder of a prior
unpaid draft for money received to his use. This rule would greatly and
injuriously affect the value of this class of paper for commercial purposes.”
" 54 Am. Rep., 366.

The authorities cited lay down the gencral rule which obtains in
this State as well as other States, and which is neither without weight
or authorities as shown in the text books.

1st Michie on Banks and Banking, 26,

You are advised, therefore, that a depositor who has purchased
New York exchange and paid therefor out of his deposit at the time
ceased to be a depositor and beame the owner of the New York ex-
change, that upon the failure of the -San Antonio bank the assets
in the New York bank against which the exchange was drawn, passed
into the hands of the Commissioner of Insurance and Banking; and
that the owner of the unaccepted cxchange becomes only a common
ereditor of the bank and is not entitled to be paid out of the de-
positors guaranty fund, nor does he have any preference, lien or right
of payment out of cither the gencral assets of the bank or out of
the funds of the San Antonio bank in the hands of the New York
bank, and against which the draft was drawn.

This rule is subject only to the gqualification suggested above in the
case of fraud.

Fourth. Your fourth question is as follows:

“There are a number of persons holding cashier’s.checks issued by the
West Texas Bank and Trust Company, and who are claiming that such
should be paid out of the guaranty fund. Is a cashier’s check, which is
the bank’s own obligation to pay an amount of money to a person or
order upon demand, a deposit within the meaning of the law, and should
it be paid by the guaranty fund?”

A cashier’s check is the bank’s own check which is issued by the
cashier at the request of a depositor against whose account it is
charged. Such a check is strictly commercial paper and is merely
a bill of exchange drawn by a bank on itself and accepted in advance
by the act of its issnance. It is not subject to countermand by the
payce after endorsement as is an ordinary check by the endorser and
the relations of the parties to such an instrument are analogous to
thosc of the parties to a negotiable note payable on demand.

2nd Michie on Banks and Banking, 1168-1105.
Penn Bank vs. Frankish, 91st Penn., 339,
Drinkall vs. Movius State Bank, 57 L. R. A., 341,
95 American State Rep., 663.

Henry vs. Allen, 36 L., R. A., 658.
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In the case of Drinkall vs. Movious State Bank cited above, the
court defines the status of a cashier’s check, as follows:

““A cashier’s check is an entirely different nature. It is a Dbill of ex-
change drawn by the bank on itself and is accepted by the act of issuance;
and, of course, the right of countermand as applied to ordinary checks
does not exist as to it.

2nd Randolph on Commercial Paper, Sec. 588.

1st Daniels on Negotiable Instruments, 444.

1st Parson on Notes and Bills, 288.

The bank in such case is the debtor, and its obligation to pay the cash-
ier’s checks is like that of the maker of any other negotiable instrument
payable on demand. As applied to the case under consideration, the rights
and obligations of the plaintiff and defendant as to the cashier’s check in
question, were those of a payee and maker of a negotiable promissory note, -
payable on demand.”

In view of the definition of a bank deposit and the legal relations
which it. creates between the depositor and the bank comprehending
the respective rights of cach relative thereto as compared to the legal
relation created by a cashier’s check, we are of the opinion that a
cashier’s check is not a bank deposit and that such checks are not
entitled to payvment out of the depositors’ guaranty fund created by
the laws of this State.

Fifth. Your fifth question is as follows:

“A large number of depositors of the West Texas Bank and Trust Com-
pany having funds standing to their credit upon the books thereof at the
time it closed its doors, were indebted to the bank for money borrowed
upon promissory notes. These depositors are claiming the right to offset
their deposit against their notes. Have they such right?”

In reply to this question we bheg to advise you, that a depositor
has the right to set off his deposit against any debts owing by him
to the insolvent bank.

3rd Ruling Case Law, p. 647, Sec. 276.

2nd Michie on Banks and Banking, p. 1059, Sec. 135; p. 1061, Sec. 135
(3); p. 1062, Sec. 135 (3bb).

Colton, Recelver vs. Dover, etc., Building and Loan Assn., 388.

Scott vs. Armstrong, 146 U. S., 499

Davis vs, Industrial Mfg. Co., 23 L. R. A, 322.

The rule referred to is variously stated m Michie on Banks and
Banking, as follows:

“Where a depositor is indebted to a bank he can set off his deposit
against a debt due from him to the bank in the same right or capacity,
on the principal that mutual claims which are between creditor and debtor
may be set off against each other.”” 2nd Michie on Banks and Banking,
p. 1059,

“A depositor indebted to an insolvent bank may, when sued to recover
the money due from the bank, set off deposits due from the bank at the
time of its insolvency.” 2nd Michie on Banks and Banking, p. 1061.

‘“Where the assets of the bank are assigned for the benefit of the credit-
ors only the direct and ascertained indebtedness of the depositors can be
properly set off against their ascertained claims for shares and the money
to be distributed.” 1d., p. 1061,

“A depositor is entitled to set off his deposit against his indebtedness
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to an insolvent bank where both claims are due. * * * Where the de-
positor’s liability has not matured, he may, nevertheless, set off his deposit
against such liability, as, for instance, notes payable to the bank, but not
then due.” 1d., p. 1062.

“A correspondent bank indebted to an insolvent bank on open account
i3 entitled to apply the amount thereof on an indebtedness due to the
correspondent bank from the insolvent bank.” 1st Michie, p. 501, Sec. 73,

In the case of Colton, Recciver vs. The Building and Loan Asso-
ciation cited above, the bank held a promissory note of the building
and loan association for a thousand dollars and then later had a de-
posit with the bank, approximately three hundred and seventy-five
dollars, and in the adjustment of these respective claims the building
and loan association sought to setoff its deposit against its note and
tendered only the halance due after deducting the amount of the de-
posit from the note. The question for consideration is whether or not
the building and loan association was entitled to this setoff. In pass-
ing on the question, the court held:

“(a) No demand for a deposit in an insolvent bank is necessary as a con-
dition of making a setoff of the deposit, if otherwise allowable, against a
note of the depositor which is assets in the hands of a receiver of the bank.

“(b) The fact that a note held by a receiver of an insolvent bank as
assets did not mature until after his appointment does not prevent setting
off against it a deposit which the maker had in the bank.

“(e) That a receiver of an insolvent bank does not occupy the position
of a bona fide purchaser for value of a note included in the assets, which
matures after his appointment, so as to prevent setting off against it a
deposit in the bank.”

Concerning the matter the court, among other things said:

“It would sometimes work great injustice to customers of banks if they
should be required to pay in full their indebtedness to the bank, and only
receive a dividend on their deposits. A customer might from time to time
make deposits in bank with a view to meet his note held by it, and it
.would manifestly be a great hardship if, under these circumstances, he
could not apply his deposit towards the payment of the note, because the
bank had failed and a receiver had been appointed. A court of equity
would certainly not permit such unjust results in the distribution of funds
before it if such facts were proved; and although in this case there is no
evidence that the deposit was made with special reference to the maturity
of the note, yet, as it became due a few days after the receiver was ap-
pointed, it might well be inferred that the appellee had that fact in view
in making the deposits. If the bank had not failed, it could have applied
the deposit of the appellee towards the payment of the note (3 Am. &
Eng. Enc. Law, 2nd ed., pp. 828 and 835; Miller vs. Farmers & M. Bank,
30 Md., 392), and it would be unreasonable to permit a receiver of an
insolvent bank to collect the note in full without allowing the setoff, par-
ticularly as the bank had a lien on the deposits. ‘The bank holds a lien
upon the deposits in its hands to secure the repayment of the depositor’s
indebtedness, and may enforce that lien as the debts mature, by applying
the debtor’s deposits upon them, thus setting the two off against each
other.” 3 Am. & Eng. Enc. Law, 2nd ed., p. 835; Miller vs. Farmers & M.
Bank, 30 Md., 392. If the appellee was not financially responsible, and
had attempted to assign its claim for deposits against the bank to a third
person, could there have been any question about the right of the receiver
to insist upon the application of the deposit to the payment of the note?
Clearly not, as the assignee of the claim would have taken it subject to
equities existing between the appellee and the bank, and a court of equity
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would have protected the bank or its representatives, the receivers. Mar-
ghall vs. Cooper, 43 Md., 46. It would seem clear, then, that at least in
equity the deposit should be allowed as a counterclaim or set off.”

In the case of Davis, Receiver, vs. Industrial Mfg. Co., 23 L. R. A,
322, supra, the rule is stated as follows:

“Having thus stated what we here mean by debtors and creditors of the
bank, we declare that, in our opinion, equity and justice require that the
receiver, when he comes to make a settlement with the one who is a
creditor of the bank, shall deduct from his credit all those sums for which
he is debtor; and when he settles with a debtor to the bank, he shall allow
him credit for all sums for which he is a creditor of the bank.”

In the case of Scott vs. Armstrong, cited above, the argument was
made against the right of the debtor to have his deposit setoff against
his indebtedness at the bank; that the Federal Banking Laws pro-
hibiting preferences by implication, forbid the setoff; that the statute
provided that the assets should be rateably distributed among the
creditors and that no preference could be given or shown in contem-
plation of insolvency. In this respect the federal statute is similar to
our own. (Revised Statutes, Article 551; Collier’s Banking Laws,
165.)

Concerning this matter the Supreme Court of the United States
in the case referred to said:

. ‘“We do not regard this position as tenable. Undoubtedly, any dispo-
gition by a national bank, being insolvent or in contemplation of insolv-
ency, of its choses in action, securities or other assets, made to prevent
their application to the payment of its circulating notes, or to prefer one
creditor to another, ig forbidden; but liens, equities or rights arising by
express agreement, or implied from the nature of the dealings between
the parties, or by operation of law, prior to insolvency and not in contem-
plation thereof, are not invalidated. The' provisions of the act are not
directed against all liens, securities, pledges or equities, whereby one
creditor may obtain a greater payment'than another, but against those
given or arising after or in contemplation of insolvency. Where a setoff
is otherwise valid, it is not perceived how its allowance can be considered
a preference, and it is clear that it is only the balance, if any, after the
setoff is deducted which can justly be held to form part of the assets of
the insolvent. The requirement as to ratable dividends is to make them
from what belongs to the bank, and that which at the time of the insolv-
ency belongs of right to the debtor does not belong to the bank.”

“There is nothing new in this view of ratable distribution. As pointed
out by counsel, the bankruptey act of 13 Eliz., ¢. 7, contained no provision
in any way directing a setoff or the striking of a balance, and by its second
section, commissioners in bankruptey were to seize and appraise the lands,
goods, money and chattels of the bankrupt, to sell the lands and chattels,
‘or otherwise to order the same for true satisfaction and payment of the
said creditors a portion, rate and rate alike, according to the quantity of
his or their debts.’ 4 Statutes of the Realm, Part 1, 539. Yet in the
earliest reported decision upon setoff, it was allowed under this statute.
Anonymous, 1 Mod., 215; Curson vs. African Co., 1 Vern., 121; Chapman
.vs. Derby, 2 Vern., 117.

“The succeeding statutes were but in recognition, in bankruptcy and
otherwise, of the practice in chancery in the settlement of estates, and it
may be said that in the distribution of the assets of insolvents under volun-
tary or statutory trusts for creditors the setoff of debts due has been uni-
versally conceded. The equity of equality among creditors is either found
inapplicable to such setoffs or yields to their superior equity.
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“We are dealing in this case with an equitable setoff, but if on June 20
the note had matured and each party had a cause of action ‘capable of
enforcement by suit at once upon the argument for the receiver, the legal
setoff would be destroyed just as effectually as it is contended the equi-
table setoff is. We cannot believe Congress intended such a result, or to
destroy by implication any right vested at the time of the suspension of
a national bank.

“The state of case where the claim sought to be offset is acquired after
the act of insolvency is far otherwise, for the rights of the parties become
fixed as of that time, and to sustain such a transfer would defeat the
object of these provisions. The transaction must necessarily be held to
have been entered into with the intention to produce its natural result,
the preventing of the application of the insolvent’s assets in the manner
prescribed. Venango National Bank vs. Taylor, 56 Penn. St., 14; Colt vs.
Brown, 12 Gray, 233.

“Qur conclusion is that this setoff should have been allowed, and this
has heretofore been so held in well-considered cases. Snyder's Sons Co.
vs. Armstrong, 37 Fed. Rep., 18; Yardley vs. Clothier, 49 Fed. Rep., 337;
Armstrong vs. Warner, 21 Weekly Law Bull., 136; 27 Weekly Law Bull,,
100.”

The general right of set off is annotated in Vol. 23, L. R. A., page
. 313, and we copy therefrom additional authorities as follows:

“The general rule is that a receiver takes subject to the right of setoff.
Van Wagoner vs. Paterson Gas Light Co., 23 N. J. L., 283; Darby vs.
Freedman’s Sav. & T. Co., 3 McArth., 349; Re Middle Dist. Bank, 9 Cow.,
413; 1 Paige, 585; 2 L. ed., 762; 19 Am. Dec., 452; Farmers Deposit Nat.
Bank vs. Penn Bank, 2 L. R. A,, 273; 123 Pa., 283; Smith vs. Felton, 43
N. Y., 419; Smith vs. Fox, 48 N. Y., 674; Miller vs. Franklin Bank, 1
Paige, 444; 2 L. ed., 708; Mel vs. Holbrook, 4 Edw. Ch.,, 539; 6 L. ed,,
967; Hughitt vs. Hayes, 136 N. Y., 163; Jones vs. Robinson, 26 Barb.,
310; Re New Amsterdam Sav. Bank vs. Tartter, 54 How, Pr., 385; Re Van
Allen, 37 Barb., 225; Armstrong vs. Warner, 17 L. R. A,, 466; 49 Ohio
St., 376; Cook vs. Cole, 55 Towa, 70.

“Under the New Jersey statute, the receiver is bound to allow all just
setoffs. State Bank at New Brunswick vs. Receivers Bank of New Bruns-
wick, 3 N. J. Eq., 266.

“If there has been an appropriation of deposits to a debt prior to the
insolvency, the receiver is bound by it. Chase vs. Petroleum Bank, 66 Pa.,
169.

“The receiver of an insurance company which becomes insolvent holding
an unpaid premium note and owing an unadjusted loss, takes the note
subject to a setoff for the loss. Osgood vs. DeGroot, 36 N. Y., 348; Hol-
brook vs. American F. Ins. Co., 6 Paige, 220; 3 L. ed., 962.

“But the receiver is not bound to allow in setoff debis or credits which
are not so mutual as to have been proper subjects of set-off against the
insolvent. Gray vs. Rollo, 85 U, S.; 18 Wall,, 629; 21 L. ed., 927.

“A right of setoff perfect and available against a bank is not affected by
the bank’s becoming insolvent and the appointment of a receiver. Hade
vs. McVay, 31 Ohio St., 231,

“The assignee of a bank takes subject to setoff. Terry vs. Wooding, 2
Patton & H. (Va.), 178.

“A receiver of a bank takes to a right of a depositor to set off deposits
against the amounts which become due on his note to the bank, after it
passes into the receiver’s hands. Platt vs. Bentley (N. Y.), 11 A, M. L.
Reg. N. 8, 171. .

“A debtor of a bank whose charter is repealed has an equitable right to
get off every demand which he had against the bank at the time, but not
demands subsequently purchased. McLaren vs. Pennington, 1 Paige, 102;
2 L. ed., 577.-

“The receivers of a bank, appointed under Mass. Stat., 1851, Chap. 127,
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in a suit upon a debt contracted before the institution of insolvency pro-
ceedings, must allow as a setoff debts held by the debtor prior to the
commencement of such proceedings. Colt vs. Brown, 12 Gray, 233.

“Under the Kentucky act for winding up insoivent banks, the commis-
sioners must allow setoffs. Finnoll vs. Nesbit, 16 B. Mon., 351.”

There are of course some limitations on the rule stated, the prin-
ciple of which is, that a debt of an insolvent bank procured by as-
signment or otherwise after the appointment of a receiver or insol-
vency, or after the same has been taken over by you, can not be set off.
To sustain such a transfer, it would defeat the very object of our stat-
ute.

Scott vs. Armstrong, 136 U, S., 511.

Other authorities sustaining the same proposition arc cited in the
notes on page 314, 23 L. R. A. as follows:

“The general rule is that a receiver takes subject to the right of setoff.
Van Wagoner vs. Paterson Gas Light Co., 23 N, J. L., 283; Darby vs.
Freedman’s Sav. & T. Co., 3 McArth., 349; Re Middle Dist. Bank, 9 Cow,,
413; 1 Paige, 585; 2 L. ed., 762; 19 Am. Dec., 452; Farmers Deposit Nat.
Bank vs. Penn Bank, 2 L. R. A, 273; 128 Pa., 283; Smith vs. Felton, 45
N. Y., 419; Smith vs. Fox, 48 N. Y., 764; Miller vs. Franklin Bank, 1
Paige, 444; 2 L. ed., 708; Mel vs. Holbrook, 4 Edw. Ch., 539, was settled
prior to any statute that if a distributee owed the estate anything, the
debts were to be offset. The fact that it might be uncertain until the debts
were paid whether there would be any distributive share did not prevent
the offset.

“An assignee for creditors does not take subject to setoffs procured after
the assignment. Johnson vs. Bloodgood, 1 Johns. Cas., 51; 1 Am Dec.,
93; Spencer vs. Barber, 5 Hill., 568.

“Debts procured after the appointment of a receiver cannot be used in
setoff. Clarke vs. Hawkins, 5 R. 1., 219.

“A claim procured by a debtor to an insolvent bank after its insolvency
is not available as a setoff. Benango Nat. Bank vs. Taylor, 56 Pa., 14.

“Bills of a bank obtained after it becomes insolvent cannot be used as
a setoff in a suit by the receiver. Diven vs. Phelps, 34 Bard., 224.

“Bills of an insolvent bank acquired after the insolvency are not available
as setoffs. Exchange Bank of Virginia vs. Knox, 19 Gratt., 739; Saunders
vs. White, 20 Gratt., 327. i

“Notes of a bank purchased after it is insolvent and after notice of the
assignment of its claim against defendant, are not a proper setoff against
a claim in the hands of an assignee. Philips vs. Bank of Lewistown, 18
Pa., 394, '

“In a suit by a receiver of a bank. one seeking to set off a certificate of
deposit has the burden of showing that he obtained it before the proceed-
ings of insolvency were begun. Smith vs. Mosby, 9 Heisk., 501; Lanier
vs. Gayoso Sav, Inst. of Memphis, id., 506.”

It is likewise the law, that the general rule that set offs must be
mutual and due in the same right, has no application where the party
against whom the set off is claimed can be shown to be insolvent;
and that a court of cquity will set off mutual demands independent
of any statute.

Hamilton vs. Van Hook, 26 Texas, 302,
Duncan'vs. Magette, 25 Texas, 245,
Boust vs. Cessna, 24 S. W, 962,
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We are of the opinion, therefore, that in the instance of the West
Texas Bank and Trust Company that depositors who are indebted to
the bank for money borrowed upon promissory notes, have the right
to offset their debt against their notes.

1st Morse on Banks and Banking, 4 ed., Sec. 338, p. 617.

Sixth. Another question as propounded by you in your several
communications, is whether or not the holder of a certified check
is a depositor within the protective features of the depositors’ guar-
anty fund law of this State. In the letter of Mr. Roberts of April
19th, it is stated:

“Certified checks are created by both the drawer and, sometimes, the
payee, or holder, the certification of same by bank merely meaning that
the drawer of the check has been charged with the amount, and the pro-
ceeds placed to the credit of the account of certified checks.”

This statement of the actual practice seems to be the general state
of facts which the courts have passed upon in determining the pur-
pose and effeet of certified checks. After a check has been certified,
the bank is bound as a direct and original promisor to the payee;
it and he are parties to a contract upon which he has his right of
action directly against the bank without any regard whatsoever to
its relations with the depositor or the state of the depositor’s account,
either at the time of, or, at any time after the acceptance.

1st Morse on Banks and Banking, Sec. 414, p. 725,

2nd Michie on Banks and Banking, p, 1180-1181,
Deposits Co. vs. National Bank, 48 Texas Civ. App., 305.
People vs. St. Nicholas Bank, 84 N, Y., 164.

Mr. Morse in his work quotes from an opinion of the Supreme
Court of the United States, which deseribes the purpose and effeet
of certifying a check, which seems appropriate in this discussion and
we quote therefrom as follows:

“All the authorities, both English and American, hold that a check may
be accepted, though acceptance is not usual. By the law merchant of this
country, the certificate of the bank that a check is good is equivalent to
acceptance. It implies that the check is drawn upon sufficient funds in
the bank of the drawee, that they have been set apart for its satisfaction,
and that they shall be so applied whenever the check is presented for
payment. It is an undertaking that the check is good :then, and shall
continue good, and this agreement is as binding on the bank as its notes
of circulation, a certificate of deposit payable to the order of the depositor,
or any other obligation it can assume.

“The object of certifying a check. as regards both parties, is to enable
the holder to use it as money. The transferee takes it with the same
readiness and sense of security that he would take the notes of the bank.
It is available also to him for all the purposes of money. Thus it continues
to perform its important functions until in the course of business it goes
back to the bank for redemption, and is extinguished by payment. It can-
not be doubted that the certifying bank intended these consequences, and
it is liable accordingly. To hold otherwise would render these important
securities only a snare and a delusion. A bank incurs no greater risk in
cer?ifying a check than in giving a certificate of deposit. In well-regulated
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banks the practice is at once to charge the check to the account of the
drawer, to credit it in a certified check account, and when the check is
paid, to debit that account with the amount. Nothing can be simpler or
safer than this process.

“The practice of certifying checks has grown out of the business needs
of the country. They enable the holder to keep or convey the amount
specified with safety. They enable persons not well acquainted to deal
promptly with each other, and they avoid the delay and risks of receiving,
counting, and passing from hand to hand large sums of money.”

1st Morse, p. 726.

Judge Swayne who wrote the opinion of the Supreme Court quoted
above, defines as a custom of well regulated banks with reference to
certified checks the identical custom followed by the West Texas
Bank and Trust Company, towit: That when a check was certified
by the bank, it was immediately charged to the deposit account of
the drawer and the check credited in the certified check account and
when the check is paid, to debit that account with the amount thereof.

Mr. Morse in his work remarks that it has been said that the effect
of the legal acceptance by the bank is to place the holder of the check
in the position of a depositor, but as shown by him this conclusion
is an incorrect one. His statement relative to the matter, is as fol-
lows:

“It has been said that the effect of a legal acceptance by the bank is to
place the holder of the check in the position of a depositor; that in fact
and in law he himself becomes thereby a depositor of the bank. It was
not, of course, intended by this remark to signify that he stands precisely
on the footing of one who has opened an ordinary deposit account with
the bank. For example, he cannot draw checks against the amount stand-
ing to his credit. But, like an ordinary depositor, he is a simple contract
ereditor of the bank, which is bound to pay on demand to him or to his
order the amount of the debt. However certain it may be considered that
in his character simply as a check holder he has no right to sue the bank
for the amount of his check, at least there is no doubt of his right of action
after acceptance. The acceplance is in itself a new and perfect contract
between himself and the bank, superseding the previous peculiar rights
of all parties. It has been said that its technical operation is to transfer
to the holder the drawer’s right of action against the bank. Itis an infer-
ence from the language used in this case that the transaction effects a
literal transferring, in the sense of depriving the former possessor of his
rights; that is to say, that the right of action given to the holder is not
co-existent with another right of action still remaining in the drawer, but
is identical with it, and is by the act of the bank passed over from the one
to the other.

‘““The drawer can no longer sue, though the bank should finally refuse to
pay the check. For he has originally only a right to demand that the
check shall be duly paid on presentment, and his action lies for the damage
resulting to him or to his credit from not having his debt duly discharged
in the manner he has led his creditor to suppose would be sufficient. But
if the holder waives his right to immediate payment, by expressly asking
for or even by accepting the offer of a certification by the bank, it follows
that since his act acquits the debt due him from the drawer, the drawer
can thereafter have no cause or basis whatsoever on which to sue. The
matter is voluntarily taken out of his hands by the other parties, who make
their arrangements to suit their own convenience. Even if the drawer has
suggested or requested the arrangement, the assent of the payee and holder
must be regarded as at his own sole risk. He is_not obliged to take the
bank’s promise in place of the drawer’s indebtedness. The promise of the
bank on the drawer’s account, accepted as satisfactory by the creditor,
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discharges the debtor, and at the same time deprives him of all further
concern or possible right of action in the premises.”
1st Morse, 727-728,

To illustrate the rule laid down by Mr. Morse, we will assume that
John Doe went to the West Texas Bank and Trust Company during
its life time, and having a deposit there, drew his check in favor of
Richard Roe for one thousand dollars; when Roe presented the check
at the counters of the West Texas Bank and Trust Company, he
had the right to receive the money on the same, it being payable on
demand; if he demanded the money on check and the hank declined
to pay it, he would immediately have a right or cause of action against
John Doe, the drawer of the same; but he does not choose to demand
the money on the check, neither does he deposit it with the bank
and open up a deposit acecount with the bank; on the contrary, he
presents it to the proper officer and the officer in the usual manner
accepts or certifies the check and Roe goes away with the check in
his possession; upon the certification of the check the bank officer
properly charges the account of John Doe with the amount thereof
and credits the certified check account which is a private hookkeeping
account of the bank itself, with the amount of the check; thus far
the deposit account of John Doe has been lessened one thousand
dollars, by the charge against it of the certified check: the oblization
of the bank to Doe has been lessened that amount, but it still has
outstanding an obligation of onc thousand dollars to the holder of
this certified check, whoever the holder may be. However, when
the check was certified no deposit account was opened with Richard
Roe, or with anyone else; the deposits of the bank were not in the
least increased. On the contrary, the deposit account of the bank
had decreased to the amount of the certified check. Mr. Roe, the
owner of the certified check, was in no sense of the word a depositor
in the bank, he merely held the bank’s obligation to pay this certified
check or as Mr. Morse, says, relative to those authorities which have
stated that the holder of a certified check becomes a depositor:

“It was not, of course, intended by this remark to signify that it stands
precisely on the footing of one who has opened an ordinary deposit account
with the bank; for example, he cannot draw checks against the amount
standing to his credit. But, like an ordinary depositor, he is a simple
contract creditor to the bank.”

The similarity of the legal status of one who holds a certified check
to that of a depositor, is summed up in the last sentence quoted;
he is a simple contract creditor to the bank. A depositor under our
view of the matter, is one who makes a deposit and has a deposit
account opened up to his eredit. In the case of a certified check,
the holder of the check does nmot make a deposit but simply holds
the obligation of the bank to pay and accept the certified check
which some one else has drawn on a deposit in the bank. Mr. Morse
says, with reference to a certified check:

“There is no difference between the liability created by a certified check
and by a note of the bank payable on demand. KEach is intended to circu-
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late as money. The object is to enable the holder to use the check as
money. By certifying the bank meant to give the check a currency and
value that would not otherwise belong to it, and this additional value can
only be given by holding the certificate to be an unconditional .promise of
payment.”

1st Morse on Banks and Banking, p. 733.

‘We are convinced that the purpose of the depositors’ guaranty
fund law, is to protect depositors and not those whose obligations
arise in some other manner. The first section of the deposit guaranty
law, declares that all State banks shall prov1de in one of the two
methods defined, and ‘‘protect its depositors in the manner hereinafter
prescribed, either by availing itself of the depositors’ guaranty fund
herein provided for or by the depositors bond security system here-
inafter set forth.

R. S., Art. 445.
Collier’s Banking Laws, Sec. 79.

Throughout the whole guaranty act the claim or obligations to be
protected, arc constantly referred to as deposit obligations and the
fund raised under the guaranty fund plan is desicrnated in the law,
depositors’ guaranty fund. The word ‘‘depositor’ in the act is
evidently used in its gemeral and ordinary signification which has
been followed by the courts of the country. A depositor is one who
delivers to or leaves, with the bank money subject to his order either
upon time deposit or subject to check.

State vs. Corning State Savings Bank, 113 N. W., 500.

Depositors are defined in the case cited as follows:

‘“‘All the claims of persons whose claims are based upon the balance due
them, as depositors, in their respective general checking deposit accounts
with said bank. All persons whose claims are based upon sums due them
as depositors, upon certificates of deposit issued by sald bank, as such,
for deposits of money in the usual course of business.”

‘We are of the opinion, therefore, that the holders of certified checks
are not depositors within the meaning of the guaranty fund law of
this State and are not protected by the depositors guaranty fund.

Seventh. Certificates of deposit.

We desire also to advise you that the mere fact that a deposit is
evidenced by a certificatc of deposit does not make it any the less
a deposit; in other words, the holders of certificates of deposit are
depositors, and where the deposit is non-interest bearing and unse-
cured it is protected by the depositors guaranty fund, although it may
be evidenced by a certificate of deposit, instead of a pass book or
deposit slip.

Wilkes & Co. vs. Arthur, 74 S. E., 366.

Eighth. Collections.
The general rule is that if a bank to which paper is entrusted for
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collection makes collection before it makes an assignment or is taken
over by the Department, even though it be in fact solvent at the time
of collection, simply becomes an ordinary contract debtor of the
owner of the paper, and it can impress no character of trust upon
the proceeds.

The rule is stated by the Texas courts as follows:

“The collection of checks, bills of exchange, drafts, notes and accounts
is within the ordinary business of banks, in behalf of their customers. As
a general rule, after the collection is made the bank becomes a simple con-
tract debtor for the amount, less any commissions which may be charged.
If the party for whom the collection was made was a regular depositor,
the sum would be placed to his credit upon his regular deposit account,
unless some peculiar usage or special instruction should demand a different
course of dealing. If the party has no deposit account, the bank simply
owes him the amount on demand.” Morse on Banks and Banking, p. 322;
Planters Bank vs. Union Bank, 16 Wall,, 501; in re Bank of Madison,
9 Nat. Bank, Reg. 184; Duncan vs. Magette, 25 Texas, 248.

However, the rule is also one of practically universal application.

2nd Michie on Banks and Banking, p. 1421, and cases cited in Note 49.

This general rule, with the qualifications pointed out by the authori-
ties, is discussed in a general but rather comprehensive manner in
Michie on Banks and Banking, cited above, and we quote therefrom,
as follows:

“Where a collection made before assighment.—The decisions in a few
jurisdictions apparently hold that money collected by a bank for another
on notes or drafts is held in trust for the owner, who is a preferred creditor
in case the bank goes into liguidation, and such money does not become
a part of the assets of the bank or pass to the receiver of such bank. The
general rule, however, would seem to be well established that if a bank
to which paper is entrusted for collection makes collection before it makes
an assignment, even though it be in fact insolvent, such bank simply be-
comes an ordinary contract debtor of the owner of the paper, and it cannot
impress any trust character upon the proceeds. Though there may be
special facts which will take the case out of the general rule, and create
a trust in the funds collected, the rule undoubtedly is that, unless there
is some agreement on course of dealing whereby the funds are to be held
geparate and the identical proceeds remitted, the owner of the paper stands
upon no higher ground than the other creditors of the bank in a case where
the bank collects the paper prior to making a general assignment. The
collecting bank, generally speaking, in the absence of any agreement to
the contrary, becomes the owner of the money collected, and is under an
obligation to pay or remit, not the very money received, but an amount
of equal value; and, while a collecting bank, it is true, receives the paper
or claim for collection as the agent of the holder, still, when the money
is collected and the proper credit given to such holder or owner, then, as
a general rule, the relation of debtor and creditor ig created between the
parties and the relation of trustee and cestui que trust does not arise. Any
agreement or course of dealing upon the part of a collecting bank, whereby
it appears that the latter was at liberty to use the money collected as its
owh, or substitute its own obligation instead thereof, must necessarily de-
stroy all features or elements of a trust in any particular case. One who
sends a note and mortgage to a bank for collection with the direction to the
bank to ‘“forward draft to me for balance,” less its fee, is not entitled to
a preferential claim on the funds of the bank upon its failure a few days
after the collection is made, although it is hopelessly insolvent, and its
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officers knew the fact, when it received the note for collection. The bank
becomes a debtor, not a trustee, in such case. A customer for whom a
bank makes a collection and remits the fund collected by check upon an-
other bank, which is not paid on presentation, becomes a mere creditor of
the collecting bank for the amount of such fund, and entitled to share only
pro tanto with other general creditors under the general assignment sub-
sequently made by the bank, unless, by special contract, express or implied,
the bank was constituted the trustee of such fund for its customer and the
fund remained susceptible of identification. Collection by a bank to which
a note is sent for collection, in a check upon itself, is equivalent to col-
lection in cash, even if the bank failed on the same day, and the owner of
the paper becomes a mere creditor of the collecting bank. It is a well
settled doctrine in a number of States in this country that where a special
agency is created, and the bank has no authority to hold and credit pro-
ceeds of paper, but is bound by the agreement to remit them immediately
to its correspondent, the relation of trustee and beneficiary is created, and
the money collected, or its equivalent, can be recovered from the assignee
of the insolvent bank. Where a person who sends paper to a bank for
collection has no general deposit in the bank, it has been held that the
money collected upon such paper cannot become even a special deposit, and
the relation of debtor and creditor between the bank and the one trans-
mitting the note for collection and return was never contemplated. The
character of such transaction and the nature of the services required place
the collecting bank and the owner of the paper in the attitude of principal
and agent, and the money collected does not belong to the bank, nor does
its retention create, in a legal sense, the relation of debtor and creditor.
The relation of bailor and bailee continues after the mingling of the funds,
and, as the money never became assets of the bank, the general creditors
are entitled to no share in its distribution. Where a check is sent to a
bank for collection and such bank, after collection, retains and uses the
proceeds of the check in its general business, it will be deemed to be an
agent and trustee of the owner of the check, and the mpney so wrongfully
retained and used to be a trust fund, which the owner may follow and
reclaim, if it can be identified, and the rights of no innocent third parties
have intervened.

“Necessity that proceeds be shown to have passed into assets of bank.—
It would seem to be the general rule that to entitle a claimant to a priority
over other creditors of an insolvent bank on the ground that he is a cestui
que trust, and not a creditor, as to the proceeds of papers sent by him to
the bank for collection, and collected by the bank, but not remitted, he
must show that such proceeds, in some form, have gone into the assets of
the bank; and if he fails to do so, he must share ratably with other credit-
ors in the distribution of the assets.”

Michie on Banks and Banking, Vol, 11, pp. 1420-1428.

We deduce from this authority and from many of the cases ecited
in support of the same which have been read and considered by us
that where the manner of dealing between the two banks creates the
relation of debtor and ecreditor when the collection is made by the
bank which becomes insolvent that them the forwarding bank is a
mere general creditor of the insolvent bank which handled its col-
lections; on the other hand, where the manner of dealing between
the forwarding bank and the collecting bank shows that an agency
only is created and that the collecting bank has no authority to hold
and credit the proceeds of the paper, but is bound by the agreement
to remit them immediately to 'its correspondent then the relation
of trustee and beneficiary is created, and the money collected, or its
equivalent, can be recovered by the insolvent bank, and that in so far
as the proceeds of the collection have actually passed into the assets
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of the insolvent bank that the forwarding bank has a prior claim
on such assets, to the extent of the collection made.

The case of Hunt vs. Townsend, 26 S. W., 310, illustrates the last
proposition. The action was against Hunt as receiver of the Texas
National Bank of San Antonio, and the allegations were in substance
that Townsend had sent to the bank for collection and remittance
a draft drawn on the San Antonio Brewing Association, in the sum
of $223 which was by the bank collected and not remitted, but
retained in its vault. That the same had come iinto the possession
of the receiver of the bank and the action was to require the receiver
to pay the amount thercof over to the plaintiff, Townsend, and others
who had forwarded the draft to the insolvent bank. The defense of
the receiver was that the plaintiff had sent the draft for collection
merely, and without other instructions and that the relation between
the plaintiff and the bank with reference to the collection was that of
creditor and debtor, and therefore plaintiff was entitled to no greater
rights than those of ordinary ecreditors.

It was held by the Court of Civil Appeals that the plaintiff was
entitled to be paid the entire proceeds of the draft out of the assets
in the receiver’s hands, on the theory that the bank was the plain-
tiff’s trustee and not his debtor.

Concerning the matter the court in part said:

“The sole question presented to us is whether the facts show the relation
to have been that of creditor and debtor respecting this fund, or that of
trustee and beneficiary, as the district court declared it to be. The in-
struction which accompanied the draft when received by the bank was as
follows: ‘Inclosed herein please find our draft for collection, which we
have made on the San Antonio Brewing Association of your city. Kindly
give this your immediate attention, and oblige, yours truly, Townsend,
Hostetter & Co.’ This testimony discloses, in addition to this, that this
bank had previously made similar collections for the plaintiff, and that
in no instance was the collection carried to plaintiff’s credit, as depositor,
by the bank, but the entries were confined to a collection register, and
remittances made promptly without further communications. It appears
that the proceeds of this collection were not remitted, and became mingled
with the general funds of the bank, and that more than the amount thereof
was on hand of such funds when the property of the bank passed into the
hands of the receiver. It is clear to our minds, from the discussion of this
subject in Bank vs. Weems, 69 Texas, 489, 6 S. W,, 802, that the facts
will admit of no other conclusion than the one reached by the district
judge. The course of dealing between these parties, and the acts of the
bank 'in reference to such transactions, necessarily involved an under-
standing that the collection should be made and remitted without un-
reasonable delay. There is nothing from which could be implied an au-
thority for the bank to hold the money and treat it as a deposit. The
amount of this collection was on hand of the general funds of the bank,
when the receiver took possession, and plaintiff is entitled to receive the
same, instead of a pro rata with creditors.”

26 8. W, 310.‘

Other cases illustrating the same principle will he briefly referred to
as follows:

‘Where a morigage is sent to a bank for collection, with direction
to remit. the relation of creditor and debtor is not established between
the sender and the bank, where the latter fails to remit, and there-
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fore, on the insolvency of the bank, a trust will be imposed on its
assets in favor of the sender, as against general creditors of the bank.
Wallace vs. Stone, 107 Mich,, 190, 65 N, W, 113,

‘Where a bank collected a certificate of deposit left with it for col-
lection, and subsequently, without paying over the proceeds made an
assignment for the benefit of creditors, the assigned property is im-
pressed with a trust in favor of the owner of the collection, entitling
him, in equity, to a priority over gencral creditors. First National
Bank vs. Sanford, 62 Mo. App., 394.

In the course of dealings, between a New York and Texas bank,
the New York bank was in the habit of discounting notes for the
latter, and of forwarding the same, on maturity, to the latter, “‘for
collection and returns,”” with the understanding that the proceeds of
such discount notes should be preserved by the Texas bank as the
property of the New York bank, and should be returned to it as such.
Such being the habit of business hetween the banks. the Texas bank
received notes from its New York bank correspondent ‘“ for collection
and return of proceeds.”” Held, the Texas bank became as to such
collection, when made by it, a trustee for the New York bank. After
their collection was made the relation of ereditor and debtor as be-
tween the banks did not exist, The Texas bank had no authority to
eredit on its books the amount colleceted, but was legally bound to
remit the money to its correspondent. The trust fund collected was
credited by the Texas bank to its New York correspondent and
mingled with other money of the Texas bank; thereafter, and before
an adjustment of accounts, the Texas bank became insolvent, and was
placed in the hands of a receiver. Ileld, that the trust attached to
whatever money remained, when the receiver was appointed, in the
bank vaults. Continental National Bank vs. Weems, 69 Texas, 489,
6 S. W, 802; 5 Am. St. Rep., 85, citing City Bank vs. Weiss, 331
S. W, 299,

Plaintiff deposited a check with defendant bank for collection as
plaintift’s agent. Defendant forwarded it to the F. bank for collec-
tion, with the instruction, ‘‘remit New York exchange.”” The F. bank
remitted the proceeds of the collection by its own draft on a New York
bank, which the New York bank, at direction of the receiver of the F.
bank, who in the meantime had been appointed, refused to pay. Held,
that the F. bank was liable as trustec for the money collected, there
being no authorization by defendant that its relation should be
changed to that of debtor so that defendant was not liable. Judement
(C. C.) 132 Fed., 187. affirmed. Holder vs. Western German Bank,
68 C. C. A, 554, 136 Fed., 90.

A bank forwarding a draft for a customer for collection by another
bank did not, by giving directions that the proceeds be remitted in
New York exchange, change the relation between the two banks from
that of prineipal and agent to one of creditor and debtor, with respect
to the money collected, so as to render it liable to the owner of the
draft for the procecds on the failure of the receiving bank after mak-
ing the collection, but before remittance, on the theory that it had
by such direction deprived him of the right to recover the proceeds
from the receiver of the insolvent bank, as a trust fund. (C. C.),



192 REPORT OF ATTORNEY (GENERAL,

Holder vs. Western German Bank, 132 Fed., 187, judgment affirmed
in 68 C. C. A, 554, 136 Fed., 90.

Defendant bank collected a ncte forwarded to it for collection and
remittance and sent its draft in payment thercfor. A few days later
defendant assigned for the benetit of creditors, and the proceeds of
the note passed into the hands of the assignee. Plaintiff presented
the draft for payment, which was refused. Held, that the proceeds
of the note were impressed with a trust in plaintift’s favor. Mad.
River National Bank vs. Melborn, 8 O. C. C., 191, 4 O. C. D,, 401.

‘Where sight drafts attached to bills of lading were delivered to a
bank for collection and remission of proceeds, the relation of trustee
and cestul que trust was established between the bank and the owner
of such proceeds, which might be followed, on the bank’s insolveney,
into the hands of its receiver, if they could be traced. American Can
Co. vs. Williams, 178 Fed., 420, 101 C. C. A., 634, affirming judgment
in 187 Fed., 816.

On the other hand it must be borne in mind that unless the facts
disclose either specific orders and directions or a course of dealing
between the remitting bank and the insolvent bank which is sufficient
to show affirmatively that the San Antonio bank was merely to act
as an agent of the remitting bank sending the collections, and then
the bank forwarding the collections to' the San Antonio bank upon
the insolveney of the latter is merely a common creditor.

The rule is stated as follows:

“When the funds are collected and in the collecting bank, whether or
not these funds become a general deposit in the bank depends upon the
course of dealing between the parties, if there has been one, or if there
has been no course of dealing and no express contract except to collect hasg
been made, the funds after collection belong to the bank, and the relation
of debtor and creditor exists between the bank and its depositor.”

Peters Shoe Co. vs. Murray, 71 8. W., 978, citing Zane on Banks and
Banking, Sec. 133. -

Bank vs. Weems, 69 Texas, 489.

Bank vs. Armstrong, 148 U. S., 50.

Bank vs, Hubble, 7 L. R, A., 852.

In the Peters case cited supra the facts are epitomized in the syl-
labus as follows:

“Plaintiff drew a draft on its debtor, and sent it to defendant’s assignor,
a banker, for collection. The drawee paid it with a check on the bank of
such banker where the drawer had sufficient funds to meet it, and the
amount was charged to the account of such drawer, and a draft issued on
another bank, and mailed to plaintiff. Before such draft reached plaintiff,
the banker assigned to defendant, and the bank on which the draft was
drawn refused to pay it. When the bank failed, money more than sufficient
to pay such draft passed to the assignee. There was no evidence of the
course of dealing between plaintiff and defendant’s assignor, or of any instruc-
tions given by plaintiff.”

On this state of facts the court held that the relation between plain-
tiff and defendant’s assignor was merely that of debtor and creditor
and plaintiff had no claim for the money rececived by defendant or
assignee as a trust fund. In other words, the transaction was merely
sending the draft to the bank for collection, without any former
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course of dealing or special instructions to take it out of the general
rule which would raise the relation of dehtor and creditor between
the bank and the owner of the draft, instead of the relation of trustee
and cestui que trust.

Our conclusion, from a study of the authorities may be stated as
follows:

‘Where the course of dealing of the forwarding bank with the San
Antonio bank shows affirmatively that the San Antonio bank was to
act merely as the agent of the forwarding bank in making the collec-
tion and that there was no intention that the relationship of debtor
and creditor should arise between the two banks then that the moneys
collected under these circumstances by the San Antonio bank and
which passed into its vaults are still the property of the forwarding
bank, although in your possession, and that you thercfore have the
right to pay these moneys to the forwarding bank in full. The same
rule obtains where the forwarding bank sends special instryctions to
the San Antonio bank, the effect of which is to make the San Antonio
bank its agent only to collect and remit without any authority to ap-
propriate the funds and give the forwardine bank eredit therefor; on
the other hand, where no course, of dealing between the two banks is
disclosed by the faets or where the instructions were for collection
merely, with no instruetions as to remittances. then the relationship
of debtor and creditor only would arise where the San Antonio bank
has collected the paper sent to it and failed to remit the same and
the forwarding bank would be merely a common creditor to be paid
as other common creditors are paid; and this wounld be so, even though
the San Antonio bank had, before it,was closed. attempted to remit
the sum collected by exchange, which, however, at the time of the
closing of the bank had not heen presented for acceptance or payment
by the correspondent of the San Antonio bank.

If, however. the proceeds of collections made by the San Antonio
bank were placed on deposit to the eredit of the forwarding bank, in
such manner as to show that the forwarding bank was and became a
depositor with a non-interest bearing and unsecurcd deposit, then, of
course, such deposit, like any other of that class, wounld be payable
out of the depositors guaranty fund, for the very good reason that it
is a non-interest bearing and unsceured deposit.

But, unless the proceeds of collection became in fact non-interest
bearing and unsecured deposits, duly made and entered as such, then
such proceeds would not be protected by the depositors guaranty fund.

Yours very truly,
C. M. Cureron,
First Assistant Attorney General.

13—Atty. Gen.
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DIGEST OF OPINIONS RELATIVE TO BANKING LAWS.

BaNKs AND BANRING—DEPOSITORS GUARANTY FUND—INSOLVENCY AND
L1QUIDATION,

By C. M. Curcton, First Assistant Attorney General.

1. The Banking Board should return its proportionate share of
the gnaranty fund to the bank when the board of directors have, in
accordance with Revised Statutes, Article 561, taken the necessary
steps to put such bank into a state of voluntary dissolution, or liquida-
tion, and it is unnneccessary that they should have actually filed a cer-
tificate of dissolution, it being only necessary that it be made to ap-
pear that the bank is in the process of dissolution, and that all its
depositors have heen paid.

2. The guaranty fund does not become the property of the State,
nor of the Banking Board, but though deposited with the State
Treasurer for a certain purpose, it nevertheless remains the property
of the bank, to be used only in the payment of guaranty deposits.
‘When the depositors have been paid, and the bank ceases to be a going
concern, the trust impressed upon the gnaranty fund ceases to exist
and the fund is returnable to the bank for distribution among its
sharcholders and ecreditors.

3. Nor is the rule in substance different when a bank is liquidated
by the commissioner. When the point has been reached in the liqui-
. dation, that all the depositors in the bank entitled to protection in the
guaranty fund have been paid, so that the bank’s money placed in
the guaranty fund remains only as assets for general creditors, the
banking bhoard should return such of the bank’s funds as it may be
entitled to withdraw from the guaranty fund to the liguidating agent
or officer having charge of the bank for distribution among its other
assets.

4. Statutes cited or construed:

R. S., Arts., 449, 470, 490 and 561.
(46 Op. Atty. Gen., 1.)

BANES AND BANKING—DEPOSITORS GUARANTY FunD.

By C. M. Curcton, First Assistant Altorney General,

1. Certificates of deposit are deposits within the meaning of the
depositors’ guaranty fund law requiring a perecentage of the deposits
of a State bank to be placed in such fund.

2. A State bank and trust company is not entitled to have its
interest in the guaranty fund returned to it until it ceases to have
depositors of any sort, and amends its charter in such a way that it
will no longer be authorized to receive deposits.

3. Statutes cited or construed:

R. 8., Art. 448.
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Authorities cited:

2nd Michie on Banks and Banking, Sec. 152.
First National Bank of Farmersville vs. Greenville National Bank, 84
Texas, 40. '
(47 Op. Atty. Gen., 231.)

BANKS AND BANKING—J UDGMENTS—DEPOSITORS GUARANTY F'UND.

By C. M. Cureton, First Assistant Attorney General.

1. A judgment of the district eourt in which one bank recovers
title to all the assets of a liquidating bank earries with it title to the
latter’s interest in the depositors’ guaranty fund.

2. TUnder such circumstances, when proof is made to the Banking
Board that all depositors of the liquidating bank have been paid, it
should pay to the plaintiff bank such pro rata share of the guaranty
fund.

3. Such proof need not be in any particular form, nor by any par-
ticular party, but must be sufficient to show that the depositors have
been paid.

4. Statutes cited or construed:

R. S., Art. 490.
(46 Op. Atty. Gen., 10.)

BANRING—SAVINGS DEPOSITS.

By C. M. Cureton, First Assistant Attorney General.

1. No ineorporated bank or trust company, chartered under the
Jaws of this State, shall loan its money to any individual, corporation,
company or firm, directly or indirectly in excess of 25 per cent of the
capital stock.

2. Only a bank incorporated under the laws of the State of Texas,
or chartered and operated under the laws of the United States, or of
some other State of the Union, may become the reserve agent of a
bank chartered under the laws of the State of Texas.

3. Article 443 (Revised Statutes of 1911) makes it unlawful for
any director of a State bank that maintains a savings department to
use or consent to the use of any such funds, otherwise than for the
payment of lawful demands of savings depositors and in the making
of such investments as are prescribed in this chapter, or in the pay-
mentrof dividends, ete.

4. The Commissioner of Insurance and Banking has no authority
to approve any institution of any character as reserve agent for the
savings department of a State bank, and that the funds of the savings
department cannot be carried in anything except cash and the statu-



196 REPORT 0F ATTORNEY (GENERAL.

tory securities, and may not be placed on deposit with any other
banking institution, whether incorporated or unincorporated.
5. Statutes cited or construed:

R. S., Arts. 406, 432, 435 and 443; Sec. 3, Chap. 3, Gen. Laws, 3d Called
Session, 334 Leg.

Authorities cited:

Roberts vs. Kidansky, 97 N. Y. Supp., 913.

The Kate Herron, 6 Sawyer (U, 8.), 111.

Home Insurance Co. vs. Railway Co., 52 N. E., 863.
McElfresh vs. Kirkendall, 36 Ia., 226.

State ex rel. Breeden, Atty. Gen., vs, Sheets, 72 Pac., 335.
(46 Op. Atty. Gen., 42.)
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OPINIONS CONSTRUING ELECTION LAWS

ELECTIONS—PRIMARY ELECTIONS—CANDIDATES’ EXPENSES—CANDI-
DATES FOR UNITED STATES SENATOR—SECOND PRIMARY—
CONSTRUCTION OF LiAW.

March 24, 1916.

Hon. Paul Waples, Chairman State Democratic Executive Commitiee,
Fort Worth, Texas.

DEar Sir: The Department is in receipt of your letter of the 23rd
instant, in which you submit the following question :

‘‘Referring to the decision of the Supreme Court wherein the Presi-
dential Primary Aect of the Thirty-third Legislature was held to be
unconstitutional, the question now arises whether or not this does not
render it impossible to hold a run-off primary for senatorial candi-
dates, since the law makes no provision for the expense of holding a
primary?’’

Replying, I beg to say that, in my opinion, the decision of the
Supreme Court referred to does not render it impossible for the
Democratic Party of this State to hold a second primary for nom-
inations of candidates to the United States Senate.

Section 3, Chapter 39, Acts of 1913, Called Session, provides:

“Every law regulating or in any manner governing elections or the
holding of primaries in this State shall be held to apply to each and every
election or nomination of a candidate for a United States Senator so long
as they are not in conflict with the Constitution of the United States or
any law or statute enacted by the Congress of the United States regulating
the election of United States Senators or the provisions of this act.

“The returns from any election held for United States Senator shall be
made, the result ascertained and declared, a certificate of election issued,
as is provided for the election of Representatives in Congress by Chapter
7, Title 49, Revised Civil Statutes of 1911.”

Section 10, of Chapter 39, provides, in part, as follows:

“% * * Tf at the first primary election no candidate receives a majority
of the vote polled by his party for all the candidates for United States
Senator before said party, the State executive committee or State chairman
thereof shall call a second primary election for the purpose of determining
the choice of the party as between the two candidates receiving the largest
number of votes at the first primary election. Said second primary shall
be held on the fourth Saturday in August, immediately after the first
primary is held. At such second primary only the two candidates in each
party receiving the highest votes shall be voted upon.” See also Section 38.

It will be observed that no second primary would be necessary
where any candidate for United States Senator ‘‘receives a majority
of the vote polled by his party for all the candidates.’’

The law further provides that the primary elections held for the
purpose of nominating candidates for the United States Senate are
1o be ‘“conducted by the duly appointed and constituted election offi-
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cers of the several polling places and voting precinets throughout the
State who shall be paid as provided by law for holding elections in
other cases.”’

A ““primary election,’’ as that term is used in our election law,
is an election held by an organized political party for the purpose
of naming candidates of such party to be voted on at a general or a
special election (Article 3085). The legal primary election day is
on the fourth Saturday in July, 1916, and ‘‘any political party may
hold a second primary clection on the second Saturday in August
to nominate candidates for county and precinct offices, where a ma-
jority vote is required’’ by the executive committee of that county.
(Article 3086; sec also, Articles 3091 and 3092.)

The cost of holding primary elections in this State is provided for
at the meeting of the county executive committees of the various
counties, at which meeting such committee shall carefully estimate the
cost of printing the official ballots, and other necessary expenses of
holding ‘‘such primaries in such counties, and shall apportion such
cost among the various candidates for nomination for county and
precinct offices * * * and offices to be filled by the voters of such
county, or preeinct only (candidates for State offices excepted.)’’
(Article 3094.) And the name of no candidate can be properly placed
on the official ballot for a county or precinct office unless he has paid
to the county executive committee the amount of estimated expenses
of holding the primary, but a candidate for a State or distriet office,
unless the district is composed of only one county, is not required
to pay any part of such cost, ‘‘unless the county executive committee
shall so direct,”’ but not more than one dollar apiece can be assessed
against any candidate for a State or district office, unless, as stated,
the distriet is composed of only one county. (Article 3104.)

‘Where the county exccutive eommittee decides that the nomination
of county officers shall he hy a majority vote, it may call as many
primary elections as may be necessary to make such nominations.
(Articles 3086, 3091 and 3092.) But the cost for holding ‘‘such
primaries’’ can only be assessed at the meeting of the county execu-
tive committee on the third Monday in June preceding the general
primary.

The law providing for the nominations of candidates for the United
States Senate makes no direct provision as to how the expenses of
holding the sceond primary are to bhe met. Section 7, Chapter 39.
Acts of 1913, provides that when the law relative to holding such
primaries is silent the election officers in securing supplies, condueting
the elections, and making returns, shall in every particular be gov-
erned by the method provided by law covering primary or general
elections in this State. This, however, is not susceptible of the con-
struction that such expenses can be paid by the counties.

The Legislature of Texas, in pursuance of an amendment to the
United States Constitution, passed a law providing for the election
of Tnited States Senators by a direct vote of the people. It was
provided in this law that no person shall be declared his party’s
nominee unless he receives at the first primary a majority of all the
votes cast at the first primary election for all candidates for that
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party for United States Senator. How is this to be determined?
Only by the second primary, where no candidate received a majority
at the general primary. But, in the absence of a provision relative to
the expense for holding such second primary how can it be held?
The State Executive Committe, and county committees of the various
counties, do not have authority to make an assessment on the candi-
dates in such second primary. The law emphatically states that no
candidate in the second primary shall expend more than $1,000;
(Section 28). No method or scheme for payment can be devised
other than that set forth in the law. Such expense certainly can
not be paid out of the public revenues. Section 34 declares that
‘‘at each and every primary held for the nomination of a candidate
for United States Senator the election shall be condueted by the duly
appointed and constituted election officers * * * throughout the
State who shall be paid as provided by law for holding elections in
other cases.”’

A county cxceutive committec can only make one assessment. This
must be done at the meeting provided for in Article 3106. At this
meeting the executive committee must estimate the expense of holding
all primaries in that county, and where it is decided to hold a second
primary in such county the expense therefor must be paid out of any
funds remaining in the hands of the county executive committce after
the first primary.

You are, therefore, advised that inasmuch as the Legislature failed
to provide a method by which the expense for holding the second
primary for nomination to the United States Scnate can be paid, and
if the county executive committee of the various counties has no funds
with which to pay such expenses, then the election officers would
be required to perform their duties without charge, and the county
exceutive committee must make the best arrangements it can, under
the circumstances, for printing the ballots and procuring all election
supplies. This will doubtless work a hardship in many instances,
but we must construe the law as it is written and rely upon the
election officers and executive committeemen to make the best of the
sitnation.*

Yours truly,
B. F. LoonNEy,
Attorney General.

Primary Erecrions—County EXECUTIVE CoMMITTEES—CANDIDATES.

May 5, 1916.
Hon. C. E. Floreuce, County Attorney, Gilmer, Texas.

DEarR Sir: The Attorney General is in receipt of your favor of
the 2nd instant, propounding certain questions relative to the au-
thority of the County Democratic Executive Committee.

Replying thereto I beg to say that:

“Any person desiring his name to appear on the official ballot for the

*The conclusion reached in this opinion was upheld by the Supreme Court in
Beene vs. Waples, 187 8. W., 191,
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general primary as a candidate for the nomination for any office to be filled
by the qualified voters of a county * * * ghall file with the county chair-
man * * * not later than the Saturday before the third Monday in June
preceding such primary, a written request for his name to be printed on
such official ballot. * * *” Art. 3101, R. 8. 1911,

The test preseribed by Article 3096 is as follows:

“Tama......... (inserting the name of the political party or organi-
zation of which the voter is a member) and pledge myself to support the
nominees of this primary.”

It is also provided in Article 3093 that the executive committee
of any party or any county may prescribe additional qualifications
for woters in such primary not inconsistent with this title.

After a careful study of our election law we have been unable
to find any provision that confers authority on the county executive
committee to preseribe a test for candidates for the nomination for
any office.

The Legislature in the passage of our election laws sought to
prevent a participation in party primaries by those who are not in
sympathy with or who are unfriendly to the principles of the party,
but it elearly appears to our minds that it reserved to the members of
the party the right to vote for any one they desired to serve them in
an official capacity. This Department has repeatedly held that if
the name of a person for whom one dasires to vote did not appear
upon the official ballot the voter could write it on the ballot and it
would be the duty of the election officers to count such ballot and
credit the party whose name appears on the ballot with the vote cast.

You are therefore advised that in the opinion of this Department
it would not be within the province of the county executive committee
to decline to place a candidate’s name on the official ballot because
such candidate’s party loyalty is in question. If proper application
is made the committee should place the name of the candidate on
the ballot and the members of the party—the voters themselves—
would be the best judges of his fidelity to the party and should make
that decision at the polls.

Very respectfully,
W. P. Dumas,
Chief Clerk to Attorney General.

UNITED STATES SENATOR—VOTERS—BELECTIONS—PRIMARY ELECTIONS
ExrcuTrive CoMMITTEES—CANDIDATES.

1. A voter in the general primary election can be required to make oath
that he is a Democrat, voted the Democratic ticket at the last general
election if he voted, and will support the nominees of the party whose
ticket he desires to vote.

2. Executive committees have no authority to determine, by test, a
candidate’s Democracy. If the candidate complies with the election laws,
his name must be printed on the ballot.

June 27, 1916.
Hon. James M. Taylor, County Attorney, Corpus Christi, Texas.
Dear SiR: You propound to this Department, the following ques-
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tions: (1) If the Executive Committee of Nueces County should
prescribe a test whereby they require a voter to swear before he is per-
mitted to vote in said Primaries, that he voted the Democratic ticket
from Governor to constable at the Ceneral Election of 1914, that he
will vote the Democratic ticket from President to constable in the
General Election of 1916, could such test be enforced? (2) Can said
executive committee require all candidates or any candidate to sub-
seribe to the same teSt and take the same oath before they permit his
name to be placed upon the Democratic tickét as a candidate for
office ?

In answering your inquiry it has been necessary to consider and
construe the recent act of the Legislature relative to the election of
United States Senators by direct vote, and nominating them in the
primary elections. This Department has heretofore ruled that under
the authority granted in Article 3093, Revised Statutes, the executive
committee of any party for any county may prescribe additional
qualifications for voters in such primary, not inconsistent with other
provisions of the act. Under this authority we have held that the
executive committee would have the right to prescribe that only white
Democrats could participate in the prlmary, and could further pre-
scribe that only such Democrats take part in the primary as remained
loyal to the Democratic ticket at the last preceding election.

Had no law been enacted on this subject, there is no doubt that the
executive committces would have full and complete authority to pre-
scribe additional tests, designating who should have the right to par-
ticipate in the primary. This power is inherent in every political
party, unless it is dislodged and taken from them by some statutory
enactment. Political parties have the unquestioned right in a Demo-
cratic government to exist; having the right to exist, they have the
natural right to prescribe their membership, to safeguard in any
manner they see fit the political right of their party to exist. For a
misuse or abuse of any power, right or privilege they assume to ex-
ercise, they are answerable in a political way to the qualified voters of
the county, to whom is delegated the right to settle ultimately every
political question. Since, without statutory enactment; political
parties ‘entld have regulated their own internal affairs, according to
their own judement, selecting their own meunibers, and making their
own nominations, we do not believe that the enactment of Article 3093
abridged this right, but on the contrary, we think it emphasized or
called attention to the right of the executive committees of the coun-
ties to prescribe additional tests, such as in the judgment of the politi-
cal party, is necessary to preserve its principles and its political
inteerity.

This brings us now to the further consideration of the effect of the
enactment of the senatorial primary act. Being convinced that it
was necessary to have a complete primary system regulating the nom-
ination of all state, district, county, and precinct officers, and having
already enacted a system providing for the election of other officers
except United States Senators and presidential electors, the Legisla-
ture completed the task by legislative enactment, providing for the
nomination of United States Senators and presidential electors. These
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were two separate and distinet acts. The act providing for the nom-
ination of presidential electors was declared by the Supreme Court,
in the case of Marrast vs. Waples (184 S. W., 180), to he unconstitu-
tional, while the act providing for the nomination of United States
Senators was declared constitutional, in the case of Beene vs. Waples,
et al., (187 S. W., 191) decided on the 24th day of June. The court,
in the above case, held that the act providing for the nomination of
United States Senators completed an election system for party nom-
inations, and was to be construed with all other laws affecting party
nominations, just as if it had heen written at one and the same time.
The language of the court is as follows:

“x * * PBecause those two statutes deal with the one general subject
of party primaries for the making of party nominations, and are, therefore,
essentially cognate, and because, obviously, the latter was intended to
supplement the former, thereby completing one general scheme of legis-
lation upon a particular subject, and because the latter statute presents
strong and conclusive intrinsic evidence of a legislative purpose and intent
that in so far as their phraseology will permit, the two statutes are to be
treated, construed, applied and enforced as one, we regard it as too plain
for argument that, accordingly, said two statutes should be read and con-
strued together. Certainly they are statutes in pari materia, and in their
interpretation the settled rules of statutory construction which are appli-
cable in such instances should prevail. Conley vs. Daughters of the Re-
public, 106 Texas, 80; 156 S. W., 197; 157 8. W., 937, * =* =*»

The Senatorial Primary Act, in Secticn 5, provides for the holding
of the senatorial primary on the genecral primary election dav. In
Section 34 it provides for the same officers holding the same election.
Construing the two acts together, according to the rulc laid down
by the Supreme Court, senatorial candidates arc placed on the gen-
eral primary clection ballots; the same officers hold the election for
United States Senator as for other State. district, county, and pre-
cinet ofticers; all names are printed on the same ballot; the same
pledge is printed on the ballot, and in fact, it is one election for the
purpose of nominating United States Senators and all State, district,
county, and precinet officers. This brings us face to face with the
question as to the force and effect of Secction 319 of the Senatorial
Primary Aect, which section is as follows:

“At each and every primary held for the purpose of nominating a candi-
date for United States Senator no person not a qualified elector to vote
for United States Senator under the Constitution of the United States shall
be permitted to vote, and no person shall vote for any candidate for the
nomination for United States Senator who does not belong to the same
political party with which the voter affiliates, and when any voter attempts
to vote for any person as a candidate for the nomination for United States
Senator, and is challenged, he shall, before being permitted to vote, make
an affidavit that he is a bona fide member of said party and, if he voted
in the preceding general election held for the election of State officials,
he voted for the nominees of the party whose ticket he desires to vote.
Upon making such an affidavit he shall be permitted to vote.”

Section 187 of the Election Law is as follows:

“No official ballot for primary election shall have on it any symbol or
device or any printed matter, except a primary test, to be uniform through-
out the State, which shall read as follows: ‘T ama......... (inserting
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the name of the political party or organization of which the voter is a
member) and pledge myself to support the nominee of this primary’; and
any ballot which shall not contain such test printed above the names of the
candidates thereon shall be void and shall not be counted. Such ballot
shall also contain the names and residences of the candidates.”

‘We can construe Section 187 together with Section 35 of the Sen-
atorial Primary Act, and we find no conflict therein, since the Sen-
atorial Primary Act does not provide for the printing upon the ballot
of any test in conflict with that prescribed in Section 187 but in addi-
tion thereto, it is provided that the voter when challenged shall be-
fore being permitted to vote make an affidavit that he is a bona fide
member of said party and if he voted in the preceding general election
held for the election of State officials he voted for the nominees of
the party whose ticket he desires to vote. Upon making such an affi-
davit he shall be permitted to vote. The Legislature, in the proper
exercise of its powers, has a right to safeguard the integrity of politi-
cal parties by the enactment of legislation along the line of that pro-
vided in Section 35, above quoted, the question then arises, does this
right to require a person who votes to make an affidavit when chal-
lenged apply to other officers than United States Senators? We con-
clude that it does, and that any person offering to vote at an election
at which a United States Senator is to be nominated shall not be per-
mitted to cast his vote in said election for any candidate unless he be
required to take the oath preseribed in Scetion 35, when a proper
challenge is made. We are driven to this construction by the duty
that is laid upon us, to give to all parts of an act a meaning, if pos-
sible, and we are to give to the various provisions of the act such a
meaning as will not lead to an absurdity in the operation of the
statute. The construction above suggested is the only construction
that can be given that will preserve the legislative intent and at the
same time not lead to an absurdity. To illustrate: A man offers to
vote and is handed a ticket which has printed upon it eandidates for
the United States Senate and candidates for all State, district, county
and precinct offices, and is challenged. It wonld be absurd to say that
this person so offering to vote could vote for a part of the candi-
dates on that ballot and not be permitted to vote for any he desires.
In other words, it would appear absurd to hold that he was qualified
to vote in the democratic primary for a portion of the candidates only.
‘We do not think that a person so offering to vote and challenged
would have the right to avoid taking the oath to support the nominees,
and that he has supported the nominees of the party to which he be-
longs at the last election. if he voted. by simplv saying to the election
officers: ‘I will not vote for United States Semator,”’ since he goes
in private, under our election system, and makes his ballot, hands it to
the election officers to be deposited in the ballot box. and the law
makes it a erime for any election officer to see whether or not he
carried out his promise that he would not vote for Senator. The
law will not be given such a construction as would open up a field
of fraud as might be practiced in this way. We can, on the other
hand, make Section 35 applicable to the entire demoecratic ticket
without any conflict, and in this way preserve the legislative intent



204 REPORT OF ATTORNEY (GENERAL.

and give every word and sentence a proper and sensible meaning.
Therefore we conclude that this is the proper construction to give
to the act. The first part of Section 35 is as follows:

‘““At each and every primary held for the purpose of nominating a candi-
date for United States Senator, no person not a qualified elector to vote
for United States Senator under the Constitution of the United States shall
be permitted to vote. * * *”

In order to determine who are qualified electors to vote for United
States Senator, we must refer to the recent amendment to the Con-
stitution of the United States providing for the election of United
States Senators by a direct vote of the people. In this amendment
it is provided: ‘‘The electors in each State shall have the qualifica-
tions requisite for electors of the most numerous branch of the State
Legislature.”” We therefore conclude. that any person qualified to
vote for a member of the State Legislature would be qualified to vote
for a United States Senator. The writer mentions this more for the
reason that the language appears somewhat ambiguous and necessi-
tates an inspeetion of the amendment to the Constitution of the United
States.

Answering your questions, then, you are advised:

1. That the proper test to be applied to all voters who offer to
vote in the primary election will be, if the voter is challenged, that
test prescribed in Section 35 of the Senatorial Primary Act discussed
above, which shall be embraced in an affidavit that he is a bona fide
member of said party, and if he voted in the preceding general elec-
tion held for the election of State officials, he voted for the nominees
of the party whose ticket he desires to vote.

2. We think the executive committee cannot decline to place the
name of a candidate on the official ballot, who has complied with the
law in getting his name on the ballot, simply because his democracy
is in question; that is to say, because he is not a good demoerat, ve-
cause he did not vote for the nominee of the party at the last preced-
ing general election. That which goes to the final test of a candidate’s
democracy must be determined by the demoerats participating in the
primary. There is no power given 1o an executive committee to de-
termine who are democrats with reference to candidates in the prim-
ary. The law, for reasons which seem to the writer to be obvious,
declines to repose in any committee the ultimate right to pass upon
a candidate’s democracy. That right is inherent in the sovereign
voters of such political party to determine that question. and if a
majority of the democrats nominate a man as the democratic nominee
he is the nominee of the democratic party, and is entitled to be placed
on the general election ticket as their nominee even though he micht
not meet with the requirements laid down by an executive committee.

Yours very truly, :
W. A. KeeLiNgG,
Assistant Attorney General.
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ErLecTIONS—UNITED STATES SENATOR—PERSONAL CAMPAIGN ComMMIT-
TEE—CAMPAIGN EXPENSES.
May 29, 1916.
Hon. John G. McKay, Secretary of State, Capitol.
Dear Sir: In your communiction of the 18th instant you state:

“Y am in receipt of a communication from the campaign manager of one
of the candidates for United States Senator in which he desires to know
the construction placed by this Department upon certain provisions of the
law passed by the first called session of the Thirty-third Legislature, pro-
viding for the election of United States Senators by direct vote.

“The questions submitted upon which he desires a ruling are as follows:

“«Section 302 of the law provides that the candidate shall not make any
disbursements except for specific reasons. Section 303 provides that the
personal campaign committee shall not make any disbursements except for
specific reasons. In making reports under these sections, shall the candi-
date make a report to you and the personal campaign committee make a
separate report to you, or shall the expenditures of the candidate be re-
ported in my repart?

“‘Paragraph 4 of Section 302 provides that the candidate may make
contributions to his party committee; paragraph 5 provides he shall not
make any disbursements ‘“‘for other purposes enumerated by law when such
candidate has no personal campaign committee, but not otherwise.” The
general primary law provides that the party committee in each county may
assess the candidate a sum not to exceed $1 to have his name printed on
the ticket. Section 303 of this law does not permit a campaign committee
making this disbursement. What shall I do? How am I to comply with
the letter of the law?

‘“ ‘Paragraph 2 of Section 303 provides for necessary clerical assistance,
etc., in headquarters, Paragraph 3 provides for the printing of literature,
etc. Section 308 provides that ‘“‘each and every person who shall receive
any payment, etc., shall make a sworn statement, showing in detail said
payment, by whom made, what services were rendered for same,” and
provides penalty. Does this mean that employes in headquarters, as pro-
vided in Paragraph 2 of Section 303, that all payments made to stationers,
printers, etc., as provided in Paragraph 3 of Section 303, shall file a sworn
statement with you?’

“Inasmuch as this act has never been passed upon or construed by the
appellate courts of this State, and as I am in doubt as to the construction
that should be placed upon the provisions of said act, I will thank you if
you will furnish me a ruling at your earliest convenience upon the above
questions.” .

We will endeavor to answer your questions in the order in which
they are propounded.

1. A candidate for the nomination or election for United States
Senator is prohibited from making any dishursements for political
purposes, except those enumerated in Section 302, Revised Election
Laws; and the party committee or personal campaign committee is
prohibited from making any dishursements, except those enumerated
in Section 303. In making reports under these two sections, the can-
didate shall make a separate report showing disbursements made by
him, and the personal campaign.committee shall make a separate
statement of disbursements made by it. The report of disbursements
made by the candidate must be separate and apart from all other
reports. Section 305 provides, in part, as follows:

“Every candidate for United States Senator * * * shall, on the second
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Saturday occurring after such candidate for United States Senator * * *
has first made a disbursement or first incurred any obligation, express or
implied, to make a disbursement for political purposes, and thereafter on
the second Saturday of each calendar month, until all disbursements shall
have been accounted for, and also on the Saturday preceding any election
or primary, file a financial statement verified upon the oath of such candi-
date for United States Senator, * * * which statement shall cover all
transactions not accounted for and reported upon in statements thereto-
fore filed. * * * On or before the second Saturday after the election,
a final statement shall be filed by said candidate for United States Senator,
* * * which said statement shall include all former statements and be as
full and complete ag that required for the statements required to be made
on the last Saturday before the election and required by this act.”

And Section 306 provides:

“The statement of every candidate for United States Senator and the
statement of his personal campaign committee shall be, filed with the
county clerk of the county where such candidate resides and with the
Secretary of State.”

2. Paragraph 4 of Section 302, in our opinion, means the payvment
of the $1 assessed by the county executive committees, (the same being
party committees) and it also means any contribution made by a
nominee to his party committee after his nomination by a majority
vote. The last mentioned disbursement, however, would not now be
necessary owing to the numerical strength of the dominant political
party. " Paragraph 5, providing ‘‘For other purposes enumerated by
law when such candidate has no personal campaign committee, bhut
not otherwise,”” we think means that a candidate having no personal
campaign committece may make the dishursements that such a com-
mittee woald be authorized to make: but. if the candidate-has a per-
sonal eampaizn committee this paragraph would be inapplicable.

3. Seection 308 does not apply to clerks employed at campaign
headquarters, nor to stationers, printers, or postmasters from whom
postace stamps are purchased. The salaries of clerks and stenographb-
ers at headquarters, the amounts received by respective parties for
supplying the stationery, printing. and postage, are not received,
““directly or indirectly, for political purposes,”” but are received for
labor aectually performed and for supplies actually sold. This sec-
tion, however, does applv to those who are working in the political
interest of a candidate: in other words. it anplies to those who elec-
tioneer. or who make public specches, or who do any other kind of
politiea]l work in the interest of .a candidate and for which compensa-
tion is paid.

Yours truly.
B. F. LooxEY,
Attorney General.

UnITED STATES SENATOR—ELECTIONS—SECOND PRIMARY.

May 16. 1916.
Hon. F. M. Savage, County Chairman, Gainesville, Teras.
Deir Sir: In your communication of the 15th instant, yon pro-
pound the following question:
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“Should a county executive committee decide to hold a second primary
for local officers, can we hold it on the fourth Saturday in August in con-
nection with the senatorial primary, or will we have to go to the trouble
and expense of holding (two) second primaries?”

Replying, I beg to say: ‘
Article 3086, R. S. 1911, contains the following provision:
‘“Any political party may hold a second primary election on the second

Saturday in August to nominate candidates for a county or precinct office,
where a majority vote is required to make a nomination.”

It is within the province of the county executive committee to de-
cide whether the nomination of county officers shall be by majority
or plurality vote, and, if by a majority vote, ‘‘the committee shall
call as many such elcctions as may be necessary to make such nomi-
nation.”” (Article 3091.)

The law providing for the election of United States Senator by
direct vote of the people provides that if no candidate receives a
majority at the first primary, the State Executive Committee or State
Chairman thereof shall eall ‘‘a second primary election for the pur-
pose of determining the choice of the party as between the two ean-
didates receiving the largest number of votes at the first primary
election.”” This second primary shall be held on the fourth Saturday
m August. (Section 10, Acts of 1913, First Called Session.)

You call attention to the faci that Article 3086 states that ‘‘any
political party may hold a second primary election.”” This. of course,
means that it is not mandatory on the county committee to call a
second primary, but that, if it deems the holding of a second primary
as the prudent thing to do, then it ‘‘may hold a second primary’’ for
county and precinct officers. but no anthority, directly or indirectly,
is vested in the ecounty committec to hold such seccnd primary on any
date other than the second Saturday in August.

It is to be regretted that there exists a conflict in the dates for hold-
ing these second primaries, and it is to be hoped that the Thirty-fifth
Legislature will see proper to amend the law with reference to the
election of United States Senator and thereby correct many invidious
diserepancics.

Very respectfully,
W. P. Duwmas,
Chicf Clerk to Attorney General.

ELECTIONS—POoLL TAX—VoTING PRECINCT.

1. Error by tax collector in placing wrong voting precinct on poll tax
receipt would not deprive voter from voting in an election held in his
precinct, but voter cannot vote in precinct designated on his receipt, such
not being his legal residence.

2. Ballots must be numbered and bear signature of presiding officer.

August 31, 1916.
Hon. Henry J. Dannenbaum, Judge, Sixty-first Judicial District,

Houston, Texas.
Drar SirR: Your communication of the 25th instant, addressed to
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the Attorney General, has been referred to me. You state that you
are engaged in the hearing of a primary election contest involving
the nomination to the office of ecounty commissioner. You submit the
following:

“* % * Among the issues is whether a vote cast by an elector at a
voting precinct other than that of his residence, under the circumstances
hereinafter mentioned, is a valid vote, and I would very much appreciate
the assistance of your opinion in the matter.

“A voter duly paid his poll tax to the tax collector, giving his correct
residence address. The collector, through oversight or mistake of the pre-
cinct lines, made out the poll tax receipt for the wrong voting precinct,
and in the list of qualified voters delivered at the precincts the name of
the voter appeared on the list of a precinct different from that of actual
residence. In other words, both the poll tax receipt and the tax collector’s
list for use at elections stated the voting precinct of residence incorrectly.
The voter voted at the box mentioned in the receipt and list. The question
is whether, the voter being in no wise to blame, such vote is valid under
the constitutional provision. * * *

“I also desire to know whether the requirement that the presiding officer
should indorse his name on the ballots applies to primary elections as
well as general elections.”

Replying thereto, I beg to say that the Constitution, Article 6,
Section 2, provides, in part, as follows:

“* % * gall electors shall vote in the election precinct of their residence;
provided, that electors living in any unorganized county may vote at any
electioh precinct in the county to which such county is attached for judicial
purposes. * ¥ *”

In ex parte White, 28 S. W. 544, The court nsed the following
language with reference to the above constitutional provisjon:

“The object of a provision of this character is to insure a fair and honest
election, by requiring each voter to cast his ballot at the same place where
his neighbors voted, and those to whom his qualifications were best known
and by whom, if necessary, they could be challenged. Cooley, Const. Lim.,
754, Hence, the inhibition is against a voter voting at any other poll than
that of his own voting precinct; that is, the precinct of his residence.
Indeed, this inhibition was the very purpose of the constitutional provision
under discussion. Under the prior constitution of 1869 (Art. 6, Sec. 1),
a voter could vote in any voting precinct in the county of his residence,
but the evils resulting from the exercise of this right became so manifest
that they led to the adoption of the present provisions.”

The error on the. part of the tax eollector in placing the wrong
voting precinet on the poll tax receipt and on the list of qualified
voters would not deprive the voter from voting in an election duly
held in his voting precinct, but where the voter votes in the precinet
designated on his poll tax receipt, such not being his lezal voting
precinet, his vote would be illegal and should not be counted. Article
3144. R. S. 1911, cited by you. would not applv in such instances.
This article has reference to vitiating any election, or the throwing
out_of the vote of an election precinet, and not the vote of one or
more electors.

In answer to your second question, will say that in my opinion
Article 3011, R. 8. 1911, providing that
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“The counting judges and clerks shall familiarize themselves with the
signature of the judge, who writes his name on each ballot that is voted,
and shall count no ballots that do not bear his signature or are unnum-
bered, or if on examination by the judges such signature is found to be a
forgery”’-—

applies to primary elections. This article was Section 78, of Chapter
11, Called Session, Acts 1905, which was ‘‘an act * * * regulating
elections, general, special and primary,”” and all its provisions should
be treated in par: materia.

Article 2965, R. S. 1911, provides that:

“No ballot shall be used in voting at any general, primary or special
election held to elect public officers, select candidates for office or deter-
mine questions submitted to a vote of the people, except the oficial ballot,
unless otherwise authorized by law, * *' *”

And Article 3095, R. S. 1911, provides that

“The vote at all general primaries shall be by official ballot, * * *

Judge Brown, in the case of Walker vs. Mobley, 103 S. W, 491, used
the following language:

‘“In elections to which the official ballot applies, the presiding judge has
possession of all ballots, and is required to place his signature upon each
ballot before it is handed out to the voter,”

I think the provisions of Article 3011 are direct prohibitions against
counting any ballots cast in a primary election that are not numbered
or that do not bear the signature of the presiding officer. In Kulp vs.
Railey, 99 Texas, 316, the court said that ‘‘in some instances it is
expressly provided that votes shall not be counted if certain rules
are not observed.”’

Inasmuch as the opinions of this department are limited by law to
giving advice to county and district attorneys and certain State offi-
cials, you will, therefore, not consider this as an official opinion from
this Department, and is not to be regarded or quoted as such. I have
merely given you my views and the benefit of my investigation of this
question and trust this letter may prove of some assistance to you
in the premises.

Very respectfully, .
W. P. Dumas,
Chief Clerk to Attorney General.

RESIDENCE—CANDIDATES—ELECTIONS — PRIMARY ELECTIONS—COUNTY
Execurive COMMITTEE.

1. In order to constitute a change of residence of a voter, there must
be an actual removal, coupled with an intention to abandon the former resi-
dence and acquire a new one.

2. A county executive committee held not authorized to resolve itself
into a court of inquiry to determine the eligibility of a candidate on account
of his residence in the county. The election law ig silent as to length of

14—Atty. Gen,
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residence required for candidates previous to primary elections. Article
3082 does not refer to primary elections.

June 21, 1916.
Hon. B. F. Dent, County Attorney, Crockett, Texas.

Drar Sir: We are today in receipt of your letter of the 19th in-
stant, in which you submit the following:

“A protest was filed today before the Democratic executive committee
of Houston county to the name of Mr. S. R. LeMay being placed on the
official ballot of the primary election for the office of county attroney of
this county, for the reason that Mr. LeMay had not been an actual good
faith resident of Houston county for the past six months,

“The facts are substantially as follows:

“Mr LeMay attended school at the State University from September,
1911, to May, 1915, and during the year of 1915 was elected to teach
school in the public schools in the town of Jasper, in Jasper county, Texas,
taking charge of such schools on the 13th day of September, 1915, and
remained in said town of Jasper continuously from September, 1915, to
about May 18, 1916, at which time he returned to Houston county. Mr.
LeMay is a single man and his father and mother reside in Crockett. Prior
to Mr. LeMay’s entrance into the State University, and prior to the taking
up of his duties as teacher in the public schools of Jasper, Texas, he has
always been a resident of Houston county, Texas, and has always paid his
poll tax in this county, and claimed same as his residence.

‘“The question submitted to you under the above statement of facts is,
‘Was Mr. LeMay an actual good-faith citizen of Houston county, Texas,
for six months next immediately preceding the primary election to be held
July 22, 1916, and is Mr. LeMay entitled to qualify as county attorney of
Houston county, Texas, should he be elected to that office, and is he en-

titled to have his name on the ticket as candidate for the office of county
attorney?”’

Replying, I beg to say:

A man’s residence is his home or habitation, where that residence
is fixed, and at a particnlar place, and he does not entertain a present
intention of removing therefrom. Words and Phrases, Sceond Series,
Volume 4. p. 349,

Residence is lost by leaving a place where one has acquired a per-
manent home and removing to another place ‘“without a present in-
tention of returning.”’ ‘‘A temmorary sojourn within a State for
pleasure or business, accompanied by an intention to return to the
State of one’s former inhahitance, does not constitute ‘residence.’ ”’
Words and Phrases. Sceond Serics. Volume 4. p. 344, citine in re
Mulford, 75 N. E.. 345, 346, 217 Ill.. 242, 1 L. R. A. (N. S.), 341,
108 Am. St. Rep. 249. 3 Ann. Cas. 986 (citing Pells vs. Snell, 23 N.
E. 117. 130 11, 379).

In the case of Willingcham vs. Swift & Co., 165 Federal, 223, the
court said:

“The term ‘residence’ is flexible and may be given a restricted or en-
larged meaning, considering the connection in which it is used. It in-
volves, however, some idea of permanency and fixed intention to remain.”

Tn Bicyele Stepladder Co. vs. (tordon, 57 Federal, 529, the court,
with reference to the term ““resident.’’ said:

“It comprehends locality of existence; the dwelling place where one
maintains his fixed and legal settlement, not the casual and temporary

abiding place required by the necessities of present surrounding circum-
stances.”
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In Hislop vs. Taaffee, 125 N. Y. Sup., 614, it was held that per-
manent ‘‘residence’’ is not affected by a ‘‘temporary sojourn for
business purposes.’’

A provisien of the North Carolina statute that an action against
a railroad shall be tried in one of certain counties, including that in
which plaintiff ‘‘resided’’ when the cause of action arose, includes the
idea of permanency; but the court in that State held that the plain-
tiff having previously resided in W. county till he went to live in R.
county, when employed as a car repairer by defendant under a con-
tract terminable at the will of either party, where he lived two months
till injured, and having never intended to change his residence from
W. county, he retained his residence in the latter county. Watson vs.
Railway Co., 67 S. E., 502, 152 N. C., 215.

In Allgood vs. Williams, 92 Ala., 551, 8 So., 722, the question
arising as to the proper place of appointment of a guardian of a minor
son, it was held that a preacher who, on the death of his wife, breaks
up house-keeping and rents out his plantation, does not lose his
domieile, in the absence of an intention to the contrary, by the mere
fact that he is sent to another county to preach by the conference of
his church.

In Denver vs. Sherret, 31 C. C. A., 499, 60 U. S. App., 104, 88 Fed.,
226, it was held that one who had always resided in one State as a
member of her father’s family does not lose her citizenship for the
purpose of suit in a Federal court, by taking an examination in
another State for the position of school teacher, intending, if sue-
cessful, to remain there, but, if not, to return, where it appears that,
before the result of her examination was known, she sustained per-
sonal injuries, upon the recovery of which she returned to her father’s
home.

The statutes of Illinois require a citizen to be a resident of the
State one year, the county ninety days, and voting preecinet thirty
days. The Supreme Court of that State, in the case of Carter vs.
Putnam, 141 Iil., 133, said:

‘“An absence for months, or even years, if all the while the party in-
tended it as a mere temporary purpose, to be followed by a resumption
of the former residence, will not be an abandonment of such residence.”

Coming now to the holdings of our Texas courts, attention is first
directed to Savage vs. Umphries, 118 S. W., 905, holding that ‘‘one’s
residence must be actual, and deiermined by actual facts, and not
by the intention of the voter.”” This holding, we think, is correet as
applied to the facts in that case. We also think the court’s opinion
in the Linger vs. Balfour case (149 S. W., 802) may be correct, but
that holding should not, in connection with the question you pro-
pound, be given too much credence in the absence of substantial faets.
The election in the Linger case was held on November 8, 1910, and
on September 5, 1910, the voter in question moved to another county.
Tt is not stated whether he intended to permanently reside in this other
county or not. The court used this significant language: ‘‘ We think
the evidence on the whole conclusively shows that from September 5,
1910, until the election, November 8, 1910, he usually slept at night
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in’”’ the other county. As stated, it does not appear that this party
intended to permanently reside in Amarillo, nor does it appear that
he intended to return to Oldham county, and in view of quite a
number of opinioiis by learned judges of other courts, including the
Federal courts, the brief statement disposing of this question in the
Linger case eannot be considered by us as conclusive authority.

t i therefore the opinion of this Department, that in order to
constitute a change of residence of a voter, there must be an actual re-
moval, ecoupled with an intention to abandon the former residence and
acquire a new one. This may be proven by all the facts and circum-
stances surrounding the tramsaction; as to whether or not this has
been done in the case submitted by you, we must decline to answer,
for the reason that it is not proper for this Department to pass upon
questions of fact, but to lay down rules of law to which the faects,
when found, can be applied. This we have done.

The filing or presenting of this protest to the county executive com-
mittee is not authorized by statute. The county executive committee
has no anthority under the law to resolve itself into a court of inquiry
to determine whether or not a candidate’s name should be placed on
the primary ballot by reason of allegations to the effect that such
.candidate has not resided in the county for six months previous to
the primary election.

The election law of this State is silent as to the length of residence
required for candidates previous to primary elections. Article 3082,
R. S. 1911, providing that

“No person shall be eligible to any county or State office in the State
of Texas unless he shall have resided in this State for the period of twelve
months, and six months in the county in which he offers himself as a
candidate next preceding any general or special election * * #*’'—

does not refer to primary elections. A primary election is not a
‘‘general election,’’ or a ‘‘special eleetion.”” It is a method prescribed
by which certain political parties polling a certain number of votes
select their nominees. Hodge vs. Bryan, 148 S. W, 21, 149 Ky, 110.
A ““primary election’’ is merely a substitute for a convention, and
the only thing accomplished by it is that of selecting candidates for
the several parties whose names shall go on the official ballot for the
general election. Lansdon vs. State Board, ete., 18 Idaho, 596; 111
Pac., 133. See, also, Line vs. Board of Election Canvassers, 117 N,
W, 730; 18 L. R. A. (N. 8.), 412: 16 Ann. Cas.,, 248, and Article
3085, Revised Statutes of Texas, 1911.
Yours very truly,
W. P. Dumas,
Chief Clerk to Attorney General.

ELECTIONS-——RESIDENCE— VOTERS—SCHOOL TRUSTEES— VOTING
PrECINCT.

A qualified voter in the county would be entitled to vote in a general
election for school trustees for the county, although he has not resided
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in the voting precinct in which he offers to vote for six months prior to
the election.

May 10, 1915.

Hon. W. F. Doughty, State Superintendent of Public Instruction,
Capitol.

Dear Sir: In your communication of the 6th instant, you submit
the following question: :

“How long must an otherwise legally qualified voter have resided in
a common school district in order to qualify as an elector for the office
of school trustee?”’ ’ .

Replying, I beg to say:
Article 2939, R. S. 1911, provides, in part, as follows, to-wit:

“* % * jn any election held only in a subdivision of a county for the
purpose of determining any local guestion or proposition affecting only
such subdivision of the county, then, in addition to the foregoing qualifi-
cations, the voter must have resided in said subdivision of the county for
six months next preceding such election.”

In an opinion, formerly rendered by this Department, this scction
of the law was construed as follows:

“In an election held in any subdivision or designated precinct of a county
to determine a local question, a person must have resided within the par-
ticular subdivision of the county or precinct for six months before he will
be entitled to vote. If, however, the election is general for the county,
it is not necessary that he shall have resided within the precinct for six
months, but he must have resided in the county for six months preceding
the election.” ’

‘We think the latter part of the above paragraph is a direct answer
to your inquiry, for the reason that Article 2818, R. S. 1911, provides
that ‘‘on the first Saturday in April of each year, the qualified voters
of each school district, at a school district meeting for that purpose,
shall elect three trustees for said district, who shall enter upon the
discharge of their duties on the first of May next following.’’ The
election above provided for is a school trustee election to be held in
each county throughout the State, and the election is, therefore, gen-
eral for the entire county. Article 2959. R. 8. 1911, deals with the
question of a voter’s change from one voting precinet to another, and
provides, in part, as follows:

“If a citizen, after receiving his poll tax receipt or certificate of exemp-
tion, removes to another county or to another precinct in the same county,
he may vote at an election in the precinct of his new residence in such
other county or precinct by presenting his poll tax receipt or his certificate
of exemption or his written affidavit of its loss to the precinct judges of
election, and stating in such affidavit where he paid such poll tax or re-
ceived such certificate of exemption, and by making oath that he is the
jdentical person described in such poll tax receipt or certificate of exemp-
tion, and that he then resides in the precinct where® he offers to vote and
has resided for the last sixz months in the district or county in which ke
offers to vote and twelve months in the State. * * *”

In the case of Hendricks vs. State, 49 S. W., 705, it was held that
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a school trustee is a county officer, and we think all legally qualified
voters of the county are entitled to vote for all county officers, in-
cluding school trustees, in the election precinet where they live, re-
gardless of the fact whether they had lived in the particular school
district in which they offer to vote six months prior to such election.
You are, therefore, advised that a qualificd voter in the county
would be entitled to vote in a general election for school trustees for
the county, even though he may not be a resident of the school district
* in which he offers to vote for six months prior to the election.
Yours truly,
B. F. LooNEY,
Attorney General.
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OPINIONS ON FEES OF OFFICE

FEeEs or OrricE—SHERIFFS’ FEES—ELECTION NOTICES—FEES FOR
SERVING—ScHOOL ELECTIONS.

Revised Statutes, Arts, 2827, 2828 and 2987.
Terrell election law, Sec. 145 (Chap. 11, Acts First Called Session 29th

Legislature). :
Revised Statutes, Article 2987, governs the fees of sheriffs for serving
election notices under Revised Statutes, Articles 2827 and 2828,

February 14, 1916.
Hon. C. L. Stavindha, County Atterney, Halletsville, Texas.

Dear Sik: Hon. E. H. Houchins, Sheriff of your county, pre-
sented to us some time since the previous correspondence of this De-
partment with you, relative to the payment of certain fees for services
performed by him.

The matter was presented to the writer by Mr. Houchins and Mr.
‘W. T. Bagby and it is only now that I have had the opportunity to
carefully ‘consider the matter and lay the question before the Attorney
General.

The question, as stated in your original letter to the Attorney Gen-
eral, is as follows:

“Our commissioners court has directed me to ask your valued opinion
on the following question:

“Is the sheriff entitled to compensation (other than the ex officio salary
allowed him under Article 3866, R. S. 1911) for posting notices of school
tax elections?

‘““We have read your letter of August 14, 1915, to our sheriff in which
vou quote from the letter of your Department of May 22, 1915, to Glenn
W. Smith, county judge.of Mason county. That letter deals with the
question of the pay of sheriffs for service of notices and of elections held
under the provisions of the general election laws; whereas the question
confronting our court concerns school tax elections. Art. 2987, Title 49,
R. 8. 1911 (under which compensation is claimed in this instance), pro-
vides: ‘For serving copies of the order designating the bounds of election
precincts, or the election judges, posting notices, and for serving all other
writs or notices prescribed by this title, shall be paid the amounts allowed
by statutes for serving process.’

‘“But inasmuch as school tax elections are not held, nor are its writs or
notices prescribed by Title 49, but under Title 48, R. S. 1911, Art. 2827,
et seq., our court is in doubt as to the validity of the claim.”

In reply we beg to advise you that the provision of Revised Statutes,
Article 2987, apnlies in this case and that the Sheriff for serving
copies of the order designating the bounds of election precinets, or
the election judges. and posting notices should be paid the amounts
allowed by statute for serving civil precess. The phrase in this statute,
namely, ‘‘for serving all other writs or notices preseribed by this
hallot,’’ is not a limitation on that which goes before, hut has reference
to the various writs and notices required to be served in the original
act, of whieh this article of the statute was a part. This article of the
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statute was Section 145 of Chapter 11, First Called. Session of the
Twenty-ninth Legislature, commonly known as the Terrell Election
Law, and as originally enacted the word ‘‘act’’ was used instead of
the word ‘‘title,’’ as it now stands in the statute, and had reference,
of course, to compensation for the various writs or notices prescribed
generally by the Terrell Election Law.

On the 5th day of April, A, D. 1895, there was presented to the
Governor for approval an Act of the Regular Session of the Twenty-
ninth Legislature, fixing the ex officio compensation of sheriffs, in
which act the Commissioners were authorized to embrace within the
ex-officio compensation payment for such officer for serving ‘‘all elec-
tion notices.”” This act, as suggested, was passed at the Regular Ses-
sion of the Legislature and was presented to the Governor for ap-
proval on the 5th day of April, 1905. The Governor did not approve
the act, but nevertheless it became a law ninety days after adjourn-
ment. However, at the First Called Session of this Legislature the
Terrell Election Law was passed and presented to the Governor for his
approval on the 15th of May, but was not approved and took effect
ninety days after the adjournment of the Called Session of the
Legislature. The purpose of the Terrell Election Law was to substi-
tute for the many incomplete statutes of the State relating to this
subject substantially a new and definite code, the purpose of which
was to govern in all instances, except where definite and special pro-
vision was otherwise made. It is true that where special provision was
made for conducting a special election, as for instance a school elec-
tion, that this was not changed by the Terrell Election Law. Clarke
vs. Willrich, 146 S. W. 947. But Article 2987, which was Section
145 of the Terrell Election Law, has a provision the purpose of which
was to fix the compensation of sheriffs and constables for serving
the various processes connected with the holding of elections in this
State, and unless special provision could be found in the special law
relating to particular elections the general provision must be held to
control. It is, of course, superior, so far as elections are concerned,-
to the ex officio statute heretofore referred to, because it was passed
by the Legislature subsequent to the passage of the ex officio act and
in so far as it relates to compensation for posting election notices
must be held to have modified such ex officio statute. Unless this is
. its meaning it would have no meaning; its purpose was to do exactly
what the ex-officio statute did with reference to payment for serving
election processes, and unless it is to be held to have taken the place
of the ex-officio statute, so far as suech compensation is concerned,
then it had no place and can have no meaning in the law.

In such instances the rule is that the last statute expresses the
legislative purpose and is the law. We advise you therefore that Mr.
Houchins for serving the notices of election or performing the duties
required of him under Article 2827 and Article 2828 is entitled to
the compensation specified and permitted by Revised Statutes, Ar-
ticle 2987.

Yours very truly,
C. M. CureToN,
First Assistant Attorney General.
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FEES oF OFFICE—EX OFFI1c10—CONSTRUCTION OF STATUTES.

1. In passing a law the Legislature is presumed to have in mind exist-
ing laws on same subject.

2. ‘“Excess fees’”’ defined.

3. Article 3893, R. S. 1911, as amended by Chapter 121, Acts of 1913,
held to be only law now authoritatively dealing with ex officio compen-
sation. .

February 24, 1916.
Hon. B. Gayle Prestridge, Assistant County Attorney, Cleburne, Tezas.

Dear Sik: In your communication of the 18th instant, you sub-
mit the following question:

“I desire an opinion from your Department, first, as to whether or not
Article 3866 of the Revised Civil Statutes was repealed by the act of the
Thirty-third Legislature, relating to the fees of the sheriffs of certain
counties; second, how are we to determine the amount to be allowed a
sheriff as ex officio; third, can a sheriff lawfully receive more than $3000
salary and ex officio combined per annum,”

‘We will endeavor to answer your questions in the order in which
they are propounded:

(1) Article 3866, above, provides as follows, to-wit:

“For summoning jurors in district and county courts, serving all election
notices, notices to overseers of roads, and doing all other public business
not otherwise provided for, the sheriff may receive annually not exceeding
five hundred dollars, to be fixed by the commissioners court at the same
time other ex officio salaries are fixed; provided, that in counties exceeding
twenty-five thousand population at last decennial census, sheriffs may
receive an additional amount not exceeding fifty dollars for each five
thousand population in excess of twenty-five thousand up to fifty thousand
population, to be paid out of the general funds of the county on the
order of the commissioners court. Provided, that the total amount of
compensation which may be paid annually under the provisions of this
act shall not exceed the sum of eight hundred dollars.”

The above article was originally passed by the Twenty-ninth Legis-
lature (1905) at its regular session. (Acts of 1905, p. 91.)
Article 3893, Revised Statutes, 1911, provided:

+ “It is not intended by this chapter that the commissioners court shall be
debarred from allowing compensation for ex officio services to county offi-
cials not to be included in estimating the maximum provided for in this
chapter when, in their judgment, such compensation is necessary; provided,
such compensation for ex officio services shall not exceed the amounts now
allowed under the law for ex officio services; provided further, the fees
allowed by law to district and county clerks, county attorneys and tax
collectors in suits to collect taxes shall be in addition to the maximum
salaries fixgd by this chapter.”

This article was amended by Chapter 121, Acts of 1913, so as to
read as follows:

“The commissioners court is hereby debarred from allowing compensation
for ex officio services to county officials when the compensation and excess
fees which they are allowed to retain shall reach the mazximum provided
for in this chapter. In cases where the compensation gnd excess fees which
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the officers are allowed to retain shall not reach the maximum provided for
in this chapter, the commissioners court shall allow compensation for ex
officio services when, in their judgment, such compensation is necessary,
provided, such compensation for ex officio services allowed shall not in-
crease the compensation and excess fees allowed to be retained by him
under this chapter.”

In the passage of an act, the Legislature is presumed to have had
in mind and in contemplation existing laws on the same subject, and
to have shaped the new law with refercnee thereto. Black’s Int. Laws,
p. 204.

It will be observed that the Act of 1913, and which is a part of the
present Fee Bill, declares that ‘‘the Commlssmners Courtis * *
debarred from allowmg compcnsation for ex officio services to county
officials when the compensation and excess fees * * * ghall reach
the maximum.”’ Evidently it was then the intention of the Legisla-
ture to provide that all officers named in the fee bill shall be com-
pensated by reason of fees until the maximum amount of such fees
for any particular county is reached, and then if there be an ex-
cess in the fees accruing to the office such officer would be allowed
to retain one-fourth. By the term “‘excess fees’’ is meant those fees
of office collected by an officer in excess of the amount needed to
pay the amount allowed the officer and his assistants or deputies.
(See Article 3889, Revised Statutes, 1911, as amended by Chapter
121, Acts of 1913.) And, furthermore, the Legislature intended that
in the event the fees accruing to an office do not reach the maximum
provided for that particular county, the commissioners’ court could
allow an ex officio to make up the difference between the total amount
of fees collected for that year and the maximum. When such fees do
reach the maximum, then, in the language of the act itself, ‘‘the Com-
missioners’ Court is * * * debarred from allowing compensation
for ex officio services to county officials.”’

‘With reference to this article (3893) this Department has held
as follows:

‘““The use of the language ‘and excess fees’ in conection with the word
‘compensation’ gso as to read ‘compensation and excess fees’ is confusing,
unintelligible, and its use in this connection was evidently a legislative
mistake. There cannot, in the nature of the case, exist excess fees until
the fees collected by the officer after deducting the salaries of deputies and
assistants and expenses such as may be allowed by law amount to more
than the maximum fee provided for officers of the particular county, and
there is no way to determine in advance the amount of excess fees.” (41
Op. Atty. Gen., 20.)

In my opinion, therefore, inasmuch as the commissioners court is
debarred from allowing an ex officio where the fees an officer is al-
lowed to retain reach the maximum, Article 3866, above quoted, was
superseded by Article 3893, as amended by Chapter 121, Aects of 1913,
and the latter is now the only article of our statutes that authorita-
tively deals with this subject of ex officio compensation.

(2) In answer to your second question will say that the Legis-
lature, for the sake of convenience and uniformity, preseribed a fiscal
vear beginning on December 1st of each year, and it is my opinion
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that the safest course for the commissioners court to pursue is not
to allow any ex officio until the end of the fiscal year, or December
1st, at which time all officers mentioned in Articles 3881 to 3886,
and also the sheriff, shall make the sworn report required to the
district court showing the amount of fees collected by each officer
during such fiscal vear, and then, in the event that the amount of
fees any officer collects does not reach the maximum prescribed for
that office in that particular county, the commissioners court could
allow the difference by way of ex officio.

(3) Your third question shonld be answered in the negative, pro-
vided, of course, the sheriff is not in a county containing a city of
over 25,000 inhabitants, or, in a county which the last United States
Census shows contains as many as 38,000 inhabitants. (See Article
3883, Revised Statutes, 1911, as amended by Chapter 121, Acts of
1913.)*

Yours very truly,
B. F. LoonNgy,
Attorney General.

OrrIcERS—CoOSTS.

Where the funds of a county are exhausted and there are outstanding
registered warrants against the various funds upon the payment of a con-
vict bond, the warrants issued to the respective officers for their costs should
be paid without registration from the proceeds of the bond deposited with
the treasurer, and they would not be compelled to have such warrants
registered and await their turn in the payment thereof.

Articles 6249, 6256, R. S, 1911,

November 11, 1915.

Hon. W. 0. Seale, County Attorney, Groveton, Texas.

DEar Sir: In your favor of recent date you state that all eounty
funds of your county are exhausted with the exeeption of jury, court-
house and jail funds, and that there are outstanding warrants aggre-
gating several thousand dollars against the road and bridge fund.
Upon this state of facts you desire to know if upon payment of a
convict bond the warrants issued to officers entitled to costs in the
case would be entitled to priority of payment over other outstanding
warrants against the road and bridge fund. You state that in your
opinion from a reading of Article 6256 the officers are entitled to re-
ceive their fees under the cirecumstances and should not bhe forced
to await the payment of their vouchers in due order of registration.

Under the provisions of Article 6256, whenever the amount realized
from the hire of conviet is sufficient to discharge in full the fine
and costs adjudged against him it is made the duty of the County
Judge to issue warrant upon the county treasury in favor of each
officer to which cost may be due in the case wherein the conviet bond
was executed, which warrants are to be paid out of the road and
bridge fund of the county or out of any other funds in the county
treasury not otherwise appropriated. The jury, courthouse and jail
funds having been set apart for the specific purposes, warrants issued

*See Anderson Co. vs Hopkins, 187 8. W, 1019.
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in payment of costs could not be paid from these funds, and there-
fore unless the identical money paid in upon a convict bond could
be appropriated to the payment of cost, the officers would be com-
pelled to take their turn with other holders of registered warrants.

We find, however, in Article 6249, Revised Statutes, the following
provision :

“And the proceeds of said hiring when collected shall be applied, first,
to the payment of costs, and second, to the payment of the fine.”

In our opinion this is a recognition on the part of the Legislature
that the officers of court are entitled to receive their conpensation
for services rendered out of the identical money paid in by the hirer
of the conviet, and construing this article, together with Article
6256 above referred to, we are of the opinion that the warrants is-
sued by the county judge to the respective officers for their costs
would take precedence over other outstanding registered warrants
and should be paid by the treasurer out of the fund deposited with
him as the proceeds of the convict bond.

Yours truly,
C. W. TAYLOR,
Assistant Attorney General.

FEES—MILEAGE.

‘Where a sheriff conveys a prisoner from a point of arrest to the court
or jail of the county wherein the prosecution is pending, traveling by rail-
way and using a pass, he should deduct from his mileage account three
cents per mile,

The word “‘litigants’’ used in Article 15633, Penal Code, in that portion
of same requiring sheriffs or other peace officers to deduct the money value
of free passes used by them from any mileage accounts against the State
and litigants comprehends a defendant in a criminal case.

Article 1533 of the Penal Code.

October 18, 1915.
Hon. J. A. Johnson, County Attorney, Stephenville, Texas.

Dear Sir: The Attorney General has your letter of recent date,
reading as follows:

“A man against whom the State had a complaint, a petty offense, went
from Stephenville to Brady, Texas, a distance of something like seventy-
five miles. The sheriff went from Stephenville, arrested this man and
brought him back to Stephenville, and charged the usual fees for this trip,
but did not make any deduction from his fees. The sheriff rode on a pass
issued to him by the railway company in going and coming from Brady.

“Referring to White’s Penal Code, Vol. 2, Art. 1263, pp. 1608 and 1609,
Act of 1907, p. 93, Sec. 2.

“That portion of the article in question reads as follows:

‘“And provided further, that said sheriffs and other peace officers above
mentioned using such free passes or transportation shall deduct the money
value of the same, at the legal rate per mile, from any mileage accounts
against the State and litigants earned by them in executing process when
such pass was used or could have been used.

“The question is: In arresting this man and bringing him back to Ste-
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phenville, when the sheriff used a pass or could have done so, should the
sheriff have deducted three cents per mile in going and coming from Brady,
or does the word litigants include a defendant in a criminal prosecution,
or relate only to civil actions?”

Replying thereto I beg to say that in our opinion that portion of
what is known as the anti-free pass law contained in Article 1523
of the Penal Code, which you quote above, is intended to and does
cover all instances where mileage is allowed to peace officers of this
State, and it would be the duty of the sheriff in the case presented
by you to deduct from the mileage charged against defendant in this
case an amount equal to three cents per mile for the actual number
of miles traveled.

The word ‘‘liticants’’ used in that portion of Article 1533 is in-
tended to cover all parties to litigation either of a civil or eriminal
nature other than the State, which is expressly enumerated in the act.

A litigant is defined by Bouvier to be one engaged in a suit. Ralls
3rd Rev., 2036.

The same autbority defines a suit as follows:

“In its most extended sense the word “suit” includes not only a civil
action, but also a criminal prosecution, asg indictment, information and
conviction by a magistrate.”

We can find nowhere in this act an intention on the part of the
Legislature to place a restricted meaning on the word ‘‘litigants”
but on the other hand there is every indication that it was the purpose .
of the Legislature to require a peace officer traveling upon a pass in
all instances where mileage is allowed to deduct from such accounts
the amount saved to him by the use of the pass. We do not believe
it was the intention on the part of the Legislature to permit a sheriff
or other peace officer to use free transportation to his own benefit,
and yet charge the expense thereof to a defendant in a criminal case.

You are, therefore, advised that in the opinion of this Department
the sheriff should deduet from mileage charged against the defendant
the sum of three cents per mile in the going and coming from a
point of arrest when traveling upon a railroad pass.

Very truly yours,
C. W. TAYLOR,
Assistant Attorney General.

FEES oF SHERIFFS—LUNACY CASES.

Sheriff would not be entitled to $2 per day for waiting upon the court
in the trial of a lunacy case.
Articles 163, 164, 3864, 7129, Revised Statutes of 1911,

October 18, 1915.
Hon. E. R. Yellott, County Attorney, Lockhart, Texas.

Drar Smz: The Attorney General is in receipt of your letter of
October 12, 1915, reading as follows:
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“I write to ask your opinion in regard to the sheriff’s fees in lunacy
cases., You know that the sheriff, under the general law, is entitled to
$2 for each day he waits upon the court. Under the lunacy law of the
acts of the Legislature for 1913, regular session, the law limits the sheriff’s
fees to from one dollar to five dollars. The question is, is he entitled to
$2 in addition to this for waiting upon the court while the lunatic is being
tried or not?”

The Jast paragraph of Article 3864 of the Revised Statutes of 1911
is in the following language:

“For every day the sheriff or his deputy shall attend the district or
county court, he shall receive two dollars per day, to be paid by the county,
for each day that the sheriff, by himself or a deputy, shall attend said
court.”’

If the above quoted provision of the statute was the only statute
upon the subject of fees of the sheriff in lunacy cases, then this De-
partment would hold that a sheriff would be entitled to $2.00 per
day for attendance upon the court, as a lunaey proceeding is a trial
in the county court. (Robinson vs. Smith County, 76 S. W., 584.)
However, by Article 163 of Vernon’s Sayles’ Texas Civil Statutes,
it is provided that ‘‘in judicial proceedings in cases of lunacy under
this act, in each case there shall be allowed by the commissioners court
of the county such fees as the commissioners court may deem just;
¥ % % the fee of the sheriff or constable, exclusive of the fee
for conveying a lunatic to an asylum, to be not less than $1.00 and not
more than $5.00 * * #2’

It is made the duty of the sheriff, in Article 7129 of the Revised
Statutes of 1911, to attend upon all distriet and county courts of
his county and his compensation for so doing is, by the latter para-
graph of Article 3864, fixed at the sum of $2.00 each day, to be
paid by the county. It will be noted that the compensation of the
sheriff for the services performed by him in lunacy proceedings is
such an amount as in the discretion of the commissioners court they
may deem just and proportionate to the amount of service performed,
not to be less than $1.00 nor more than $5.00 in each case, exclusive
of the fee for conveying the lunatic to the asylum. Tt is contemplated
by this act that the county should be reimhursed, provided the lunatic
is possessed of an estate exempt from forced sale, or that the county
shall be reimbursed by the person liable for his support. as shown
by the report of the commission, for it is provided by Article 164
(Vernon’s Sayles’ Texas Civil Statutes), in part, as follows:

“The amount of all of said fees as allowed by the commissioners court
shall be reimbursed to the county out of the estate of the respondent when
the report of the commission shows that he is possessed of an estate exempt
from forced sale, or shall be reimmbursed to the county by the person liable
for his support as shown by said report.”

@

We think it clearly the purpose of the Legislature, as evidenced
by the wording of Article 163 and that portion of Article 164 above
quoted, that the fees allowed by the commissioners court to sheriffs
in lunacy cases are exclusive and that he would not be entitled to the
additional $2.00 per day for waiting upon the court. This is a special
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statute dealing with fees of all officers in lunacy cases and is intended
to control all other fee bills or statutes authorizing fees of officers.

The commissioners court is given the discretion to fix the fees of
the sheriff at from $1.00 to $5.00, and the wording of the act clearly
shows that in the fixing of the fees the commissioners court must
take into consideration all services performed by that officer.

We, therefore, advise you that the sheriff would not be entitled
to $2.00 per day for waiting upon the court, in addition to the amount
allowed by the commissioners court.

With respect, I am

Yours very truly,
C. W. TAYLOR,
Assistant Attorney General.

CouNTYy TREASURER’S COMMISSION.

When the commissioners court has fixed the percentage allowed as com-
mission to the treasurer, it has exhausted its power and has no authority
to limit the total amount that may be received by the treasurer.

The treasurer is entitled to a commission fixed by the commissioners
court on funds of road districts. The commissioners court has no au-
thority to allow a specific sum to the treasurer on road district funds.
The treasurer is entitled to a commission of one-fourth of one per cent
for receiving and one-eighth of one per cent for paying out drainage dis-
trict funds, which must be considered in making up his maximum of $2000.

Articles 3873-3875 and Chapter 36, General Laws, First Called Session
of the Thirty-third Legislature,

September 9, 1915.

Hon. C. H. Cain, County Attorney, Liberty, Texas.

Dear Sik: You transmit to this Department for an opinion thereon
a letter addressed to you by a special anditor for your county wherein .
he desires to know if the commissioners court having fixed the treas-
urer’s commission at one per eent and limited the amount of his com-
pensation to $1000 per year, they could thereafter allow him for
handling bond money of two road districts the sum of $500 each
for the year 1914.

Replying thereto, we beg to advise you that the only method of
fixing the compensation for the treasurcr of the county is that pre-
seribed by Article 3873, that is, the commissioners court may allow as
compensation to the treasurer a commission not exceeding two and
onc-half per cent for receiving all moneys other than the school funds
and not exceeding two and one-half per cent for paying out the
same, with the limitation thereon fixed by Article 3875 that the com-
missions allowed shall not exceed two thousand ‘dollars annually.
When the commissioners court of a county has within its diseretion
determined the rate of commissions upon receipts and disbursements
they will allow the county treasurer, they have exhausted their powers
under the statute and they have no authority to place any other
limitation thereon than the fixing of the rate of commission, governed,
of course, by the article last named above fixing the maximum at
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$2000 per year. In the case of Montgomery County vs. Talley, et al.,
169 S. W., 1141, the Court of Civil Appeals in construing Artiele
3873, said:

\

“¥nder this article of the statute the commissioners court is expressly
authorized and directed to fix the commission of the county treasurer upon
moneys received and paid out by him, and neither express nor implied
authority is conferred upon such court to limit or fix the compensation
of the county treasurer otherwise than by fixing the commissions to be
paid him on receipts and disbursements. The order of March 30, 1910,
before set out, does not fix the commissions of the county treasurer of
Montgomery county, but provides that he shall receive a salary of $600
per year. We think it clear that a statute which directs thé commissioners
court to fix the compensation of an officer by allowing him commissions
on moneys handled by him does not authorize such court to pay the officer
a fixed yearly salary, but on the contrary, by necessary implication, pro-
hibits his being paid in this way.” -

The order of the commissioners court allowing the treasurer the sum
of $50G on each of two road district bond issues was equivalent to
fixing the salary of the county treasurer and was in violation of
Article 3873, Revised Statutes of 1911, and the authority above cited.

If the commissioners court have decided that a commission of one
per cent upon funds received and disbursed does not produce a suffi-
cient compensation for the services performed by the eounty treasurer,
they may at any time increase the rate of commission not to exceed
two and one-half per cent for receiving and two and one-half per cent
for paying out the county fund, which order would take effect and be
in force from the date of its passage, and the county treasurer would
thereafter be entitled to receive the increased rate of commission.

Bastrop Co. vs. Hearne, 70 Texas, 563.

Moneys arising from bond issues in road districts are treated as
county funds for the use of the particular district, and the county
treasurer would be entitled on funds belonging to the road districts
to the commission allowed for receiving and disbursing other county
funds. If when the funds of the two road districts are added to
other county funds the commissioners court should still be of the
opinion that the commisson of one per cent upon the increased amount
was inadequate to compensate the treasurer, then, as above stated,
they would have the power to at any time enter an order increasing
the rate of commission allowed to the treasurer.

We, therefore, advise you that the county treasurer of your county
would be entitled to a commission of one per eent upon all county
funds, ineluding road district funds, and that the order of the com-
missioners court allowing such treasurer the sum of $500 from each
of the two road distriets is invalid and that the amount the treasurer
may receive is one per cent on county funds until an order of the
commissioners court is made increasing the rate, provided that he
shall not receive more than $2000.per annum, as provided in Article
3875.

The question is also asked if the treasurer’s commissions on the
drainage district funds are limited by the law.
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Replying thereto, we beg to say that Section 36 of Chapter 118,
General Liaws of Thirty-second Legislature, as amended by Chapter
36, General Laws, First Called Session of the Thirty-third Legisla-
ture, fixes the compensation of county treasurer for receiving and

paying out moneys of a drainage district in the following language:

“The treasurer shall be allowed as compensation for his services as
treasurer one-fourth of one per cent upon all money received by him for
the account of such drainage district and one-eighth of one per cent upon
all moneys by him paid out upon the order of said court, but he shall not
be entitled to any commissions on any moneys received by him from his
predecessor in office belonging to such drainage district.”

The amount received by the treasurer under the above statute must
be taken into consideration in arriving at the maximum, and the
total of all commissions received by him is limited to $2000 by Article
3875, Revised Statutes.

‘With respect, I am,

Yours very truly,
C. W. TavLog,
Assistant Attorney General.

FEES—COUNTY ATTORNEY—EXAMINING TRIALS—JUSTICE OF THE
Prace.

The county attorney is not entitled to a commission of ten per cent on
trial fees. ’

Upon an examining trial it is the duty of the justice of the peace to
either order the defendant committed to jail, discharge him or admit him
to bail, and he would have no right upon an examining trial where de-
fendant is charged with felony, if the facts show the defendant guilty ot
a misdemeanor, to certify the costs to the county court and charge up a
fee for the examining trial to be taxed as costs against defendant in the
county court.

If a complaint be filed in a justice court and it develops that the county
court has jurisdiction and not the justice court, the justice would have
no authority to transfer the case to the county court and tax the costs in
the justice court. It would be his duty to dismiss the case, whereupon
complaint could be filed in the county court, in which event the justice
nor any of the officers would be entitled to any fees in the justice court.

Articles 308, 1184, 1193, 347, C. C. P.

Aungust 11, 1915.
Hon. M. W. Burch, County Attorney, Decatur, Tezas.

DEar Sir: The Department has your favor of the 5th inst., read-
ing as follows:

“Will you kindly answer the following interrogatories:

““1. TIs the county attorney entitled to a commission of 10 per cent on
collection of a trial fee in the county court? I call your attention to Article
1184 of the Code of Criminal Procedure, 1911, which provides for the
collection of the trial fee, and then refer you to Article 1193, C. C. P,
1911, which provides for the payment of commissions on certain moneys
to county attorneys.

‘“2. Suppose a justice of the peace is conducting an examining court, and
it develops in the proceedings that the defendant is only liable for a mis-
demeanor, of which the county court has jurisdiction, is the justice entitled

15—Atty. Gen.



226 REPORT OF ATTORNEY GENERAL,

to make out an examining trial fee, certify same to the county court and
have same taxed as costs against the defendant? See Article 347, C.C, P.,
1911.

““3. Where a complaint has been filed by a constable in a justice court,
and it afterwards develops that the county court, and not the justice court,
has jurisdiction, is it legal for the justice to transfer said case to the county
court and tax the justice costs and constable’s costs against defendant?”’

Replying to your questions in the order propounded, we beg to
advise:

1. That the County Attorney would not be entitled to a commis-
" gion of ten per cent on the collection of a trial fee in the county court.
This fee is taxed and collected as any other cost and is not a jude-
ment recovered by the county attorney as contemplated by Article
1193 C. C. P. It is not the result of any effort on the part of the
county attorney and he would not be entitled to receive compehsation
therefor. This has been expressly decided in the case of Fears vs.
Ellis County, 20 Texas Civil Appeals, 159, wherein the court said:

“The trial fee is a sum arbitrarily fixed by the Legislature as costs which
should go to the county in every criminal action tried in the county court.
The counties are at 1arge expense in maintaining and operating the judicial
machinery, and this item is doubtless intended to reimburse in some degree
for this outlay. While it is not cost in the sense of being fees to be paid
officers for services rendered in the particular proceeding, or witnesses for
attendance upon the trial, it is designated as costs by the Legislature and
is directed to be paid into the county treasury. It is clearly not a fine or
forfeiture as contemplated in Article 1143, and unless it is embraced in
the terms ‘moneys collected for the State or county upon judgments re-
covered by him,” as used in this article, the county attorney is not entitled
to commissions upon it. The judgment which is entered in such criminal
actions is that the State shall recover a certain sum, as such fine, and all
costs, the amount of which is not set forth in the judgment. The costs
follow the judgment and are incident to it, but are not such an element
in the judgment as we think the Legislature had in mind in the passage
of this statute, The statute having already provided for commissions upon
fines and forfeitures expressly, we think this general language was used
to cover all recoveries of money for the State or county for which a par-
ticular proceeding is instituted and prosecuted to judgment of recovery
in favor of the State or county.”

‘We therefore answer vour first question in the negative. )

2. Where an examining trial is held before the justice of the
peace it becomes his duty under Article 308, C. C. P., to cither commit
the defendant to -jail, discharge him or admit him to bail as the law
and the facts of the case may require. It does not devolve upon the
justice of the peace to adjudicate the character of offense of which
the defendant may be guilty. but his duties in this respeet are. as
above set ont, defined by Article 308. Tt is true that Artiele 347 pro-
vides in effect that it is the duty of the magistrate to certify to all
proceedings had before him and transmit them to the court before
which the defendant is subjeet to be tried upen indictment or in-
formation, but this coniemplates that there shall have been filed a
complaint alleging some character of offense known to the law, and
it is the duty of the justice of the peace or magistrate to transmit
the certified proceedines of the court having jurisdietion of the of-
fense of which the defendant stands charged. Tt would be the duty
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of the justice of the peace in event of holding an examining trial
where the offense charged was a felony, and it appeared from examina-
tion that the offense was a misdemeanor, to either admit the defendant
to bail and file proceedings with the district court or else discharge
him, in which latter event complaint could then be made charging
him with a misdemeanor, but the justice of the peace would have no
authorlty to file the proceedings with the county court and charge
an examining trial fee therefor.

3. 'Where a complaint has been filed by a constable in the justice
court and it develops that the county court and not the justice court
has jurisdiction of the offense, the JuStlce should dismiss the cause,
whereupon complamt should be filed in the county court. The justice
would have no legal authority to transfer the case to the county court
and tax the cost of the justice court. The filing of the case in the jus-
tice court was without authority of law and no costs can attach to the
proceedings therein. The whole proceeding was a nullity and the
claim of officers of the justice court for fees cannot be vitalized by a
transfer from the justice court to the county court which is a proceed-
ing unkown to law.

Yours truly,
C. W. TAYLOR,
Assistant Attorney General.

Fees oF OrFICE—TAX COLLECTOR—DELINQUENT TAX RECORD.

The compensation of five cents for each and every line of yearly delin-
quencies entered by tax collectors on the delinquent tax record or supple-
ment thereto should not be considered in determining the maximum amount
tax collectors should receive.

November 19, 1915.
Hon. H. B. Terrell, Comptroller, Capitol.

DEAR Sir: You have requested an opinion of this Department as
to whether the compensation provided in‘ House Bill 40 to tax col-
lectors of 5 eents per line for the original and 5 cents per line for the
duplicate, in preparing delinquent tax records, should be included
in determining the maximum amount tax collectors should receive
under the Fee Bill.

A determination of this question depends upon the construction
which should be given to the phrase ‘‘in addition to the compensation
and costs now allowed by law’’ contained in Section 3 of House Bill
40. This phrase is there used in the following connection:

“The tax collector shall, in addition to the compensation and costs now
allowed by law, be entitled, for making up the delinquent record or sup-
plements thereto where necessary under this act, the sum of five cents for
each and every line of yearly delinquencies entered on said delinquent
record or supplement, such compensation to be paid out of the general
fund of the county upon the completion of said record or supplement. The
tax collector shall also receive a commission of 5 per cent on the amount
of all delinquent taxes collected in addition to the commissions now
allowed him by law.”
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Does this phrase mean that the tax collector shall receive 5 cents
per line for each and every line of yearly delinquencies entered by
him on the delinquent tax record in addition to compensation and
costs allowed him by law for such work prior to the passage of House
Bill 40? T.et us then first determine whether, prior to the passage
of House Bill 40, the duty of preparing the delinquent tax record was
imposed by law upon the tax collector, and if so, what compensation
was provided for the service.

Prior to the passage of House Bill 40 the fees and commissions al-
lowed by law to tax collectors were as follows:

Article 7654. ‘“There shall be paid for the collection of taxes, as com-
pensation for the services of the collector, beginning with the first day of
September of each year, five per cent on the first tep thousand dollars
collected for the State, and four per cent on the next ten thousand dollars
collected for the State, and one per cent on all collected over that sum;
for collecting the county taxes, five per cent on the first five thousand
dollars of such taxes collected, and four per cent on the next five thousand
dollars collected, and one and one-fourth per cent on all such taxes col-
lected over that sum; and in counties owing subsidies to railroads the
collectors shall receive only one per cent for collecting such railroad tax;
and in cases where property is levied upon and sold for taxes, he ghall
receive the same compensation as allowed by law to sheriffs or constables
upon making a levy and sale in similar cases, but in no case to include
commissions on such sales.”

Article 3872 is the same as Article 7654, except it adds another
commission in the following language: ‘‘and on all occupation and
license taxes collected, 5 per cent.”’ :

In Article 7691 it was also provided:

‘“The collector of taxes, for preparing the delinquent list and separating
the property previously sold to the State from that reported to be sold as
delinquent for the preceding year, and certifying the same to the com-
missioners court, shall be entitled to a fee of one dollar for each correct
assessment of the land to be sold, said fee to be taxed as costs against the
delinquent.”

Clearly none of the fces mentioned in Articles 7654 and 3872 is
intended to compensate tax collectors for any service performed in
the preparation of declinquent tax records. This leaves for our de-
termination only the question as to whether the fee of $1 provided
Im Article 7691 was intended to compensate him for preparing de-
linquent tax records. To determine this it will be necessary to review
somewhat at length all the legislation relating to the preparation of
delinquent tax records.

Article 7685 provides:

“It shall be the duty of the commissioners court of each county in this
State, immediately upon the taking effect of this chapter, to cause to be
prepared by the tax collector. at the expense of the county (the compen-
sation for making out the delinquent tax record to be fixed by the com-
missioners court), a list of all lands, lots or parts of lots sold to the State
for taxes since the first day of January, 1885, and which have not been
redeemed, in their respective counties and unorganized counties attached
thereto, and to have such lists recorded in books to be called the ‘delin-
quent tax record.” * * * This delinquent tax record for each county shall
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be delivered to and preserved by the county clerk in his office; and the
commissioners court shall cause a duplicate of same to be sent to the
Comptroller; provided, that where the records are incomplete in any
county, it shall be the duty of the Comptroller to furnish such county with
a certified copy of the delinquent list for any year or years.”

It will be seen from the language used in Article 7685 that it does
not become the duty of the tax collector to prepare the delinquent tax
record until he has been requested to do so by the commissioners
court and until that court has fixed a reasonable compensation for
the work.

This view is upheld by the Texarkana Court of Civil Appeals in the
case of Springer vs. Franklin County, in the following manner:

“The question then is, was the county limited in the persons whom it
might contract with, or employ, to perform this work, to the tax collector?
In other words, did this act make it a part of the official duty of the tax
collector to prepare those delinquent lists? Or did it merely empower the
commissioners court to make it a part of his official duty? An affirmative
answer to the latter question would not necessarily imply the same answer
to the first. If the statute intended, or had the legal effect, to make the
preparation of those lists a part of the official duty of the tax collector,
and also made it the duty of the commissioners court to ‘cause’ him to
perform it, it follows that it would, upon the taking effect of the law, have
become his duty to proceed with the work without any action on the part
of the commissioners court in that respect. If this was the intention of
the statute, then this purpose could have been made plain by the use of
much less verbiage than was used. We rather incline to the opinion that’
in this instance the words actually employed are such a departure from
those which would naturally have been used, if such had been the inten-
tion of the Legislature, that we may infer that no such intention existed.
The question may then be asked, Why did the law make it the duty of
the commissioners court to cause the tax collector to perform this work?
The significance of this question may be met in part by ‘the observations
we have just made. If such wasg the intention, why did not the law so
state without the circumlocution actually employed? If the law imposed
the duty, then why require the commissioners court to cause him to do it?
We think the purpose of the statute was to empower the commissioners
courts of the different counties to require this work to be done by the tax
collector, for the reason that the records from which the data were to be
collected were mainly in his custody, and naturally he would be the person
who could most conveniently and accurately compile it. But it did not
become his duty till its performance was demanded by the commissioners
court. It was not one of the governmental functions annexed to his office,
but the performance of a purely clerical service. It was not the doing of
some acts which in themselves were thereafter to form a public record,
or the making of a public record de novo, but the collection of data from
pre-existing records., The lists when completed did not acquire any legal
sanctity by reason of having been prepared by him; no authentication was
required from him; neither was the work to be taken as prima facie cor-
rect. After their preparation the lists were to be filed with the county
clerk, and by him certified to the commissioners court. This body was
then required to examine the lists and make such corrections as were
necessary, after which they were to be published, and then recorded in
a book called ‘The Delinquent Tax Record’ in the office of the county clerk.
Again, this work was to be done but.once. * * * The fact that the work
was to be done but once furnishes to us very cogent reasons for holding
that it was not an official act which could only be performed by the tax
collector. * #* * We have therefore concluded that the commissioners
court had the power, under the provisions of this law, to contract with
some person other than the tax collector for the performance of this service.

o



230 REPORT OF ATTORNEY (GENERAL.

We can see no reason why this could not be done, in view of the fact that
the service to be performed cannot, in any sense, be regarded as the exer-
cise of any of the governmental functions attached to a public office.” (123
S. W, 1171-1172.)

That the Legislature did not regard the preparation of the de-
linquent tax record as a duty adhering to the office of tax collector
becomes clear upon going further into the historv of legislation on
this subject. .

Article 7685 i1s Section 3 of Chapter 42 of the Aects of the Regular
Session of the Twenty-fourth Legislature passed in 1895, as same
was amended by Section 3 of Chapter 103 of the Acts of the Twenty-
fifth Legislature passed in 1897. Section 3 of the original act passed
in 1895, among other things, provided:

“It shall be the duty of the Comptroller of Public Accounts. immediately
upon the taking effect of this act, to prepare a list of all lands, lots or parts
of lots sold to the State for taxes since the first day of January, 1885, and
which have not been redeemed in each of the counties in this State, and
to record such land in books to be called the ‘Delinquent Tax Record.” ”

In other words. the Ticgislature in 1895; in clear and unambiguous
laneuage, imposed the dnty of makine the delinquent tax record
upon the Comptroller of Public Accounts. That the Legislature did
not regard the making and keeping of the delinauent tax record as
-a duty of the offiece of the tax collector is also elearly shown in Section
10 of the same act. In said section it is nrovided that it shall be the
duty of the tax collector ‘“to make np a list of the lands and. lots on
whirh the State and county taxes for the preceding vear remain un-
naid and file a ecopy of the same with the countv c¢lerk and another
eopv with the -Comntroller of Public Accounts.”” But immediately
after imnosine thig duty, the act nrovides *hat ““the county clerk and
Comntroller shall enter said list in the delinquent tax record as pro-
vided in Seetion 3 immediatelv upon receipt of the same from the
tax collector.”’

Section 3 of the act of 1895 was amended in 1897, as above stated.
Bv the amendment the Comntroller of Puhblic Accounts was relieved
of the dutv of vreparing delingnent tax records. the amendment to
that portion of the act being in the following language:

“It shall be the duty of the commissioners court of each countv in this
State * * * to cause to be nrepared by the tax collector, at the expense
of the county (the compensation for making out the delinquent tax record
tn be fixed by the commissioners court) a list of all lands, lots or parts
of lots sold to the State for taxes since the first day of January, 1885, and
which have not been redeemed * * * and (it was the duty of the com-
missioners court) to have such lists recorded in books to be called the
‘Delinquent Tax Record.’”

This is the law as it is at present.

Nor did the tax eollector prior to the passace of FHouse Bill 40 have
anything to do with the delinauent tax record after the same was nre-
pared Ry Article 7A86 it was made the dutv of the county clerk to
record the same in a book and to vrepare an index for the same. By
Artiele 7687 it was made the ‘‘duty of the commissioners court to
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cause the same to be published in some newspaper published in the
county for three consecutive weeks.’’ . By Article 7688 it was made
‘‘the duty of the commissioners court, or by the county judge acting
for said court,”’ twenty days after such publication to ‘‘file a list of
lands so advertised for taxes due for any year or number cf years,
the tax on which remains unpaid, with the county clerk of the connty
in which such lands are located.”” By Article 7691 is was made the
duty of the county attorney, or districi attorncy in counties having
no county attorney, to represent the State in suits against deliniquent
taxpayers. The only duty imposed upon tax collectors in reference to
such suits was to ‘‘furnish all affidavits, certified copies of the records
of their respective office, and such other evidence as may be in their
possession by virtue of such office, as may be applied for by the county
attorney.”’

If the foregoing is not convincing that the Legislature did not in-
tend to impose upon tax collectors the duty of preparing the delinquent
tax record, then later legislation clearly shows they had no such in-
tention. Thus an act was passed in 1905, of which Artieles 7702, 7707
and 7709 of the Revised Statutes of 1911 constitute a part. Article
7709 is as follows:

“The various counties of this State which have not herctofore made and
published a delinquent tax record. under the provisions of Chapter 103,
Acts of the regular session of the Twenty-fifth Legislature, "are hereby
authorized, and it shall be their duty, to make and publish the same to
date hereof. and when so done it shall have the same force and effect as it
made and published under this act; and any county which has heretofore
made a delinquent tax record for any number of years is hereby authorized
and empowered to recompile the same to date hereof. and may compile
each year thereafter under the provisions of said act.”

Article 7702 provides that ‘‘whenever the commissioners court of
any county in this State shall discover, through notice from tax col-
lector or otherwise, that any real property has been omitted from
the tax rolls for any year or years since 1884, or shall find that any
previous assessment on any real property for the years mentioned
are invalid, or have been declared invalid for any rcason by any dis-
triet court in a suit to enforce the collection of taxes on said proper-
ties, they may, at any meceting of the court. order a list of such prop-
erties to be made in triplicate and fix a compensation therefor. * * *”’

Article 7707 provided:

“If the commissioners: court of any county in this State shall deem it
expedient to contract with any person to enforce the collection of any
delinquent State and county taxes, or to make up a list of properties re-
ferred to in this chapter (that is, the list required by Article 7702) and
to enforce the collection of taxes thereon for a per cent of the taxes, pen-
alty and interest actually collected and paid to the collector of taxes, the
State Comptroller shall be authorized to join in said contract and allow
the same per cent for State taxes that is contracted to be paid by the
commissioners court for the collection of county taxes, which shall not
exceed ten per cent, except in case of absolute necessity to employ an
attorney to push the filing and prosecution of tax suits, and to pay for
. report of an abstract company as to the owner of the property assessed
as unknown or unrendered, and as to the holder of any liens against the
same, in which case fifteen per cent additional may be allowed.”

B
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Our conclusion, therefore, is, that the duty of making the delinquent
tax record, prior to the passage of House Bill 40, was not imposed by
law upon tax collectors and was not one of the governmental functions
annexed to the office of tax collector. If it was not a duty imposed
by law upon that office, then it follows that the fee of $1 provided
for in Article 7692 was not intended to compensate tax collectors
for making delinquent tax records. From the very fact also that in
all of the statutes relating to the preparation of delinquent tax records
it 1s provided that the compensation for the work shall be fixed by
the commissioners court is conclusive that the $1 fee was not intended
as compensation for such work.

Aside from this, however, an examination of the provisions of
Article 7692 will disclose that the fee there provided was intended as
compensation to tax collectors for work not conneeted with the prep-
aration of the delinquent tax record. The statute clearly shows the
different services which must be rendered by the tax collector to en-
title him to this fee. The language used is as follows:

“The collector of taxes for (1) preparing the delinquent list and sepa-
rating the property previously sold to the State from that reported to be
sold as delinquent for the mreceding year, and (2) certifying the same to
the commissioners court, shall be entitled to a fee of $§1 for each correct
assessment of the land to be sold, said fee to be taxed as costs against the
delinquent.”

Clearly the services enumerated are not services required by the
law in the preparation of the delinquent tax record. In the prepara-
tion of the delinquent tax record it 1s not required that there shall
be a separation of the property previously sold to the State from
that reported to be sold as delinquent for the preceding vear, nor is
it required that the tax collector shall certify the same to the com-
missioners court. Then it is necessary to look elsewhere to determine
for what services of the tax collector this $1 fee is provided.

We find that Article 7692 places upon tax collectors the very duties,
the performance of which $1 fee is provided. Said article is, in part.
as follows:

“If no personal property be found for seizure and sale, as above pro-
vided. the collector shall, on the thirty-first day of March of each year for
which the State and county taxes, for the preceding year only, remain
unpaid. make up a list of the lands and lots on which the taxes for such
preceding year are delinquent, charging against the same all taxes and
penalties assessed against the owner thereof.” Said Iist shall be made in
triplicate and shall be presented to the commissioners court for examina-
tion and correction of any errors that may appear: and when so examived
and corrected by the commissioners court, such lists, in trinlicate, shall
be approved by said court, and one copy thereof shall be filed with the
county clerk, and one copy retained and preserved by the collector, and
one copy forwarded to the Comptroller with his annual settlement reporis.
When such list of lands and lots, delinquent for the preceding year only,
is corrected, as provided for in Section 5 of this act (Article 7687 of this
chapter), and, after such advertisement, suit shall be instituted against
delinquents for all taxes and penalties due, in the district court as above
provided. * * * In the counties where the delinquent tax record for
former years has not been furnished, as provided for in Article 7685, the
collector of taxes shall also at the same time make. in triplicate, a list or
all lands and lots that have been previously sold to the State for taxes of
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former years, which have not been redeemed and on which the taxes are
delinquent for the preceding year, and shall present the same to the com-
missioners court for examination and correction of any error that may
appear; and when so examined and corrected by the commissioners court,
such lists, in triplicate, shall be approved by said court, and one copy
thereof shall be filed with the county clerk, one retained and preserved
by the collector, and one copy forwarded to the Comptroller unth his
annual settlement reports.”

These are the lists which the tax collector has to make each year
in order to have a settlement with the Comptroller. One list is com-
posed of lands and lots on which the taxes for the preceding year only
are delinquent. The other list is required only in counties where the
delinquent tax record for former years has not been furnished. It is
composed of lands and lots that have becn previously sold to the
State for taxes of former years, which have not been redeemed and
on which the taxes are delinquent for the preceding year.

By the act of 1885 it was provided that, as to the first of these lists,
““the county clerk and Comptroller shall enter said list in the de-
linquent tax record,’”’ but when said act was amended by the act of
the Twenty-fifth Legislature in 1897 this provision that said list
should be added to the delinquent tax record by the county clerk and
Comptroller was left out. It therefore cannot be considered that in
performing the duty of preparing this list the tax collector was per-
forming any duty in reference to the delinquent tax record.

In making these two lists it is necessary for the tax collector to
separate ‘‘the property previously sold to the State from that re-
ported to be sold as delinquent for the pleeedlnrr vear” and this is
one of the elements which goes to make up the $1 fee. The statute
also plainly requires that each of these lists shall be certified to the
ecommissioners court for correction and this is the other element which
goes to make up the $1 fee.

Therefore, the $1 fee provided by Article 7691 is not in any sense
a fee for the services of the tax collector in preparing the delinquent
tax record. This being true, no particular fee or compensation, prior
to the passage of House Bill 40, was provided for the services of the
tax collector or any one else in preparing the delinquent tax record.
The only compensation provided for such work is such compensation
as the commissioners court might fix.

Our conclusion, therefore, is that the phrase used in House Bill 40
““in addition to the compensation and costs now allowed by law”’
does not refer to anv compensation or costs theretofore provided by
law for making the delinquent tax record.

It is therefore the opinion of this Department that the Legislature
intended by the use of said phrase to exclude the compensation of five
cents per line provided therein to tax collectors from the operation
of the provisions of the Fee Bill, and you are advised that such com-
pensntlon should not be taken into consideration in determining the
maximum amount tax collectors should receive.

Yours very truly,
JNo. C. WaLr,
‘Assistant Attorney General.
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FEEs oF OFFICE—SHERIFF—WORDS AND PHRASES.

The word ‘‘fees’” means the reward, compensation or usages allowed by
law to an officer for services performed by him in the discharge of his
official duties. :

The ‘‘charges’ allowed a sheriff for the support of prisoners by Article
1142 of the Code of Criminal Procedure of 1911, as amended by Chapter
64 of the General Laws of the Regular Session of the Thirty-second Legis-
lature, cannot be considered fees of office in estimating the maximum
amount of fees a sheriff may retain under the provisions of the Fee Bill,
as amended by the Thirty-third Legislature.

January 29, 1915.

Hon. John E. Davis, House of Representatives, Capitol.

DEAr Sik: We have been handed by you a telegram from Charles
E. Groce, County Auditor of Dallas county, as follows:

“Obtain, if possible, an opinion whether feeding prisoners is a fee of
office, and if Article 3881 includes feeding of prison_ers as a fee of office.”

Article 1142, Code of Criminal Proceedure of 1911, is as follows:

“For the safe Keeping, support and maintenance of prisoners confined
in jail or under guard, the sheriff shall be allowed the following charges:

“1., TFor any number of prisoners not exceeding four he shall be paid
for each prisoner, for each day, not exceeding forty-five cents.

“2. For any number of prisoners exceeding four, for each prisoner,
for each day, not exceeding thirty cents.

“3. For necessary medical bill and reasonable extra compensation for
attention to a prisoner during sickness, such an amount as the commis-
sioners court of the county where the prisoner is confined may determine
to be just and proper.

‘“4  The reasonable funeral expenses in case of death.”

Artiele 1144, Code of Criminal Procedure, is as follows:

“It is the duty of the sheriff to pay the expenses of jurors impaneled
in cases of felony (except when they are paid by the juror himself), the
expense of employing and maintaining a guard, and to support and take
care of all prisoners, for all of which he shall be reimbursed by the proper
county according to the rates fixed in the two preceding articles.”

Article 1148, Code of Criminal Procedure, is as follows:

““At each regular term of the commissioners court, the sheriff shall pre-
sent his account to such court for the expenses incurred by him since the
last account presented for the safe keeping, support and maintenance of
prisoners, including guards employed, if any. Such account shall state the
name of each prisoner, and each item of expenses incurred on account of
such prisoner, and the date of each item, the name of each guard employed,
the length of time employed, and the purpose of such employment, and
shall be verified by the affidavit of the sheriff.”

It will be noted that the Legislature, in Article 1142 of the Code of
Criminal Procedure of 1911, did not use the word ‘‘fees,”’ but in-
stead the word ‘‘charges.”” This article was amended by Chapter 64
of the General Laws of the Regular Session of the Thirty-second
Legislature so as to read as follows:
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“Article 1097. For the safe keeping, support and maintenance of pris-
oners confined in jail or under guard, the sheriff shall be allowed the
following charges:

“1. For each prisoner, for each day, such amount as may be fixed by
the commissioners court; provided, the same shall be reasonably sufficient
as compensation for such service, and in no event shall it be less than forty
cents per day for each prisoner, nor more than fifty cents for each prisoner
per day.

“2. For necessary medical bill and reasonable extra compensation for
attention to a prisoner during sickness, such an amount as the commis-
sioners court of the county where the prisoner is confined may determine
to be just and proper.

‘3. The reasonable funeral expenses in case of death.”

It will be noted that in this amendment the Legislature again used
the word ‘‘charges’’ instead of the word ‘‘fees.”” It will also be
noted that this amendment does not affect the nature of the ‘‘charges’”
allowed to sheriffs, but merely fixes different limits and leaves the
‘‘charges’’ a sheriff may make to the discretion of the commissioners
court within the limits named. Therefore, any construction original
Article 1142 has received, if correct, would be the construction which
should apply to said article as amended.

In that portion of the Act of 1897—commonly known as the Fee
Bill—which is now Article 3897, Revised Statutes, Article 1142, Code
of Criminal Procedure of 1911, received the following construction:

“Nor shall said item (the item for support of prisoners) be regarded
as fees of office within the meaning of this chapter, to be included in
making up the sheriff’'s maximum.”

It is true that this Article, 3897, of the Fee Bill was amended in
Chapter 121 of the General Laws of the Regular Session of the Thirty-
third Legislature, yet we think the Legislature, by such amendment,
can not be said to have placed a different construction upon the
meaning of the ‘‘‘charge’ allowed sheriffs for the support of pris-
oners under Article 1142 of the Code of Criminal Procedure, for the
amendment of Article 3897 i1s merely to the effect that each officer
mentioned in Articles 3881 to 3886 of the Fee Bill, in making his re-
port, shall include ‘‘an itemized and sworn statement of all the actual
and necessary expensecs incurred by him in the conduct of his said
office, such as stationery, stamps, telephone, traveling expenses, and
other necessary expense. ¥ * * The amount of such expense shall
be deducted by the officer in makirg each such report from the amount,
if any, due by him to the county under the provisions of this act.”’
In other words, the Thirty-third Legislature merely substituted for
original Article 3897, Revised Statutes, a new article of the same
number, allowing certain expenses to all officers affected by the act
as amended, without in any manner using language which would in-
dicate that the ‘‘charge’’ allowed sheriffs for the support of prisoners
should receive a different construction from that given to it by the
Legislature in the Act of 1897. .

Then, at least, from 1897 to 1913, the legislative construction has
been that the ‘‘charge’’ allowed sheriffs for the support of prisoners
is not a fee of office, and nothing in the Act of 1913 indicates that the
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Legislature placed a different construction upon this ‘‘charege.”” After
investigation we have been unable to find where a different con-
struction has ever been attempted to be placed upon the provisions
of Article 1142 of the Code of Criminal Procedure.

We think by no reasonable construction of the provisions of Article
1142 of the Code of Criminal Procedure it could be said that the
‘“charge’’ allowed sheriffs for the support of prisoners is a fee of
office.

The only case we have found in which the word ‘‘fees’’ is defined
by the higher courts of this State, is the case of the City of Austin
vs. Johns, 62 Texas, 182, where the following definition is given:

“The word ‘fees,” as defined by Burrill (see Burrill’s Law Dict.,, Vol. 1,
p. 474, verb. ‘Fee.’ See also Bouvier’s Dict.,, Vol. 1, p. 577, verb ‘Fee’)
is said to be the reward or compensation or wages allowed by law to an
officer for services performed by him in the discharge of his official duties,
The latter author cites cases showing the difference between fees of an
attorney, counselor and physician and the costs of a suit.

“Webster, in his Unabridged Dictionary, p. 444, word ‘Fee, following
the elementary law writers, also gives, in substance and quite fully, the
same definition of this word.

“Under this, the well-known and correct legal definition of the word
‘fee’ as used in the charter, we have no doubt that the city council has
authority to allow the appellee, as city attorney, by way of compensation
and remuneration for his official services, commissions on all sums of
money collected for the city, where he has rendered professional services
in that behalf, and through his official instrumentality such sums of money
have been in fact collected and paid into the city treasury.”

In almost all jurisdictions the term ‘‘fees’’ has been defined as
the compensation, waees, or reward, allowed public officers for partic-
ular services rendered. :

St. Louis vs. Meintz, 18 8. W.. 30; 107 Mo., 611.
Commonwealth vs. Bailey, 3 Ky. L. Reps., 116.
State vs. Russell, 71 N. W, 785; 51 Neb., 774.

Fees are distinguished from costs in being alwavs the compensation
for services, while costs are an indemnification for money paid out

and expended in a suit.
Crawford vs. Bradford, 2 South., 782; 23 Fla., 404.

Fees mean the fees of the clerk in a strict sense of the word. and
do not relate to his disbursements.

Columb vs. Webster Mfg, Co. (U. 8.), 76 Fed. 198.

In Nevada it was held that a constitutional provision prohibiting
judees from receiving to their own use ‘‘any fees or perquisites of
office”’ does not inelnde the necessary expenses actually paid bv them
in traveling by public conveyance in going to and from the place of
holding court.

State vs. Atherton, 10 Pac., 301; 19 Nev., 332.

The meaning of the word ‘‘fees’’ is the recompense allowed by law

to officers for their labor and trouble.
City of Mobile vs. Southerland, 47 Ala,, 511,
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Fees are distinguished from wages in being a compensation for
particular _services.

Crawford vs. Bradford, 2 South., 782; 23 Fla., 404.

st S

If the foregoing definition of the term ‘‘fees’’ is correct, that is—
compensation for particular services rendered by public officers—
then the ‘‘charge’ which the statute permits sheriffs to make of 40
cents or 50 cents per day for the support of each prisoner is not
properly a fee of office, because such a ‘‘charge’” does not merely
involve the services to be rendered by the sheriff. It involves actual
expenditures of money made by the sheriff in the purchase of food
for prisoners and in having the same prepared and served to them.
It could not be considered a fee of office under the Act of 1897, as
amended by the Aect of 1913, so as to affect the maximum, amount
of fees of office a sheriff might retain. It would be impossible to de-
termine what portion of the ‘‘charge’’ allowed by law for supporting
prisoners would represent compensation for any actual services per-
formed by the sheriff as a public officer. It certainly was not intended
by the law that the support of prisoners should be at the expense of
the sheriff. If the ‘‘charge’’ allowed by the statute for this purpose
is classed as a fee of office, at least a portion of the expense for
supporting prisoners would necessarily fall upon the sheriff and
the anomalous condition would exist, that the greater the number
of prisoners and the heavier the responsibility of the sheriff the less
would be his remuneration.

You are, therefore, advised that in the opinion of the Department
the ‘“‘charge’ allowed by the statute to sheriffs for the support of
prisoners is not a fee of office and can not be included in estimating
the maximum amount of fees the sheriff may retain.

Very truly yours,
Jxo. C. WaL,
Assistant Attorney General.

FEES oF OFFICE—COUNTY ATTORNEY.

1. Article 3893, Revised Statutes, empowers commissioners court to
give county attorneys compensation for ex officio services rendered, for
which no fee is otherwise provided.

2. Commissioners court cannot pay county attorney a salary as legal
adviser to the court. It is merely empowered to grant ex officio compen-
sation for services which by law it is made his duty to perform and for
which no fee is provided by law.

3. Commissioners court is empowered to pay expense for stationery
for county attorney. It is not empowered to purchase a library and office
fixtures for him. .

December 18, 1914.

Hon. J. W. Darden, County Attorney, Clairemont, Tezxas.

Dear Sik: In a letter to this Department you ask the following
questions:

(1) ‘Was, in your opinion, Article 3893, R. S. (as amended by the act
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of the regular session of the Thirty-third Legislature), enacted in order
to provide adequate compensation to county attorneys?”’

Replying to this question, we beg to state that Article 3893, as
amended by the Act of the Regular Session of the Thirty-third Leg-
islature, authorizes commissioners courts to allow county attorneys
‘‘compensation for ex officio servicess * * * where the compen-
sation and excess fees which the officers are allowed to retain shall
not reach the maximum provided for in this chapter * * * when,
in their judgment, such compensation is necessary, provided such com-
pensation for ex officio services allowed shall not increase the com-
pensation of the official beyond the maximum amount of compensation
and excess fees allowed to be retained by him under this chapter.”’

This article, as amended, has received the following construction by
this Department:

“From certain inquiries received by this Department, we find that con-
fusion exists in the minds of some as to the amount of ex officio compen-
sation that may be paid by the commissioners court under the provisions
of Article 3893. There should be no serious difficulty in arriving at the
meaning of this article. It plainly means that in those counties where
officers do not receive from fees of all kinds the maximum allowed, the
commissioners court may, if it deems it necessary, pay an ex officio com-
pensation, but in no event would the commissioners court be authorized
to allow an ex officio compensation so that the officer’s fees plus the ex
officio would make an amount larger than the maximum named in the law
for that particular county.

“The language from which confusion arises is shown in the followmg
quotation:

‘“‘Article 3893. The commissioners court is hereby debarred from
allowing compensation for ex officio services to county officials when the
compensation and excess feecs which they are allowed to retain shall reach
the maximum provided for in this chapter, ete.’

“The use of the language ‘and excess fees' in connection with the word
‘compensation,” so as to read ‘compensation and excess fees,” is confusing,
unintelligible, and its use in this connection was evidently a legislative
mistake. There cannot, in the nature of the case, exist excess fees until
the fees collected by the officer after deducting the salaries of deputies and
assistants, and expenses such as may be allowed by law, amount to more
than the maximum fees provided for officers of the particular county, and
there is no way to determine in advance the amount of excess fees.

“In our opinion, therefore, Article 3893 should be read as though this
language did not appear and when stricken out we get at the intent of the
Legislature, which is that such compensation for ex officio services allowed
shall not increase the comvensation of the official beyond the maximum
amount of compensation allowed to be retained by him. In other words,
whenever excess fees exist, no ex officio compensation can be allowed.”
(41 Op. Atty. Gen., 20.)

You also ask the following question:

(2) “May the county commissioners court pay a county attorney a
salary for legal service—as legal adviser to the court?”’

In reply to this wuestion we also call attention to the foregoing
construction given Article 3893 by the Department. We likewise call
vour attention to the case of Groomes vs. Atascosa County, 32 S. W,
188, where it was held that the commissioners court had no power fo
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contract for the services of an attorney as special advisor and to
defend all suits against the county for a fixed period at a given salary,
although it might contract for the services of an attorney in a special
matter where the interests of the county required such services. The
theory upon which this case was decided is, that under an agreement
to pay a given salary for a fixed period of time the county would
be rendered liable for such salary, although no services whatever
might be rendered by the attorney.

You are, therefore, advised that the ex officio compensation which
a commissioners court can allow a county attorney under Article 3893
is compensation for particular ex officio services rendered ‘‘when, in
their judgment, such compensation is necessary; provided, such com-
pensation for ex officio services allowed shall not increase the com-
pensation of the official beyond the maximum amount of compensation
allowed to be retained by him under’’ Chapter 121 of the Acts of the
Thirty-third Legislature.

For further information on this subject, we refer you to the en-
closed opinion rendered to Hon. John B. Guinn of Rusk, Texas.

You also ask the following question: -

(3) “May and should the county furnish the county attorney a library,
stationery and office fixtures?”

Answering this question, we beg to state that Article 3897 provides
that the county may pay ‘‘actual and necessary expenses incurred
(by the county attorney for) * * * stationery.”” The commis-
sioners court is no where permitted to furish the county attorney
a library and office fixtures. )

Very truly yours,
Jrxo, C. WaLg,

Assistant Attorney General.

FEES oF QFFICERS—COMMISSIONERS COURTS—POWERS OF,
ovER CouNTY BUSINESS.

1. Has not general powers either by the Constitution or laws.

2. Has not, by Constitution or statutes, power to fix fees of officers.

3. Has not power to fix compensation for the services of officers, except
as declared by statutes for certain ex officio services.

4. Has not power to reimburse officers for expenses incurred in looking
for persons who are accused of crime or have escaped from custody.

5. Power to fix fees is vested by Constitution in the Legislature. If
Legislature has failed to fix fees or the amount of a fee for any services
rendered by officers, the courts of the State have no right to fix or deter-
mine the same.

6. Officer is not entitled to reward beyond his legal fees for the per-
formance of an act which it is his official duty to perform.

October 29, 1914.

Hon. C. W. Lewis, County Attorney, Sweetwater, Texas.
Dear Sir: In a letter of recent date yon ask this Department to
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render an opinion as to whether the commissioners court of your
county can legally authorize the payment of some two or three hundred
dollars out of county funds, to reimburse the sheriff of your county
for money expended by him ‘‘in looking for prisoners who escaped
the jail without any fault on his part whatever.”’

In our opinion, the commissioners court is without power and au-
thority to permit the funds of the county to be so expended, for the
following reasons, towit:

1. Because such authority is not vested in the commissioners court,
either by the Constitution or by any act of the Legislature.

Article 5, Section 18, of the Constitution, which relates to the or-
ganization of the commissioners court and to its powers and juris-
diction over county business, provides that the commissioners court
‘‘shall exercise such powers and jurisdiction over all county business
as is conferred by this Constitution and the laws of this State, or as
may be hereafter prescribed.’’

Construing this provision, the Supreme Court in the case of Bland

vs. Orr, 90 Texas, 495, held:

“The Constitution does not immediately confer jurisdiction upon these
(meaning commissioners) courts over the county business and subject that
jurisdiction to ‘such regulations as the Legislature may prescribe,” nor
authority generally over such business. The provision from Section 18
of that instrument (already quoted) prescribes: first, that the commis-
sioners courts shall exercise such powers and jurisdiction over all county
business as is conferred by the Constitution. * * * It also gives them
such powers as are conferred ‘by the laws of the State. * * *

‘“There are some broad expressions in the opinions in Colorado vs.
Beethe, 44 Texas, 447, and in Looscan vs. Harris County, 58 Texas, 511,
in reference to the powers of the commissioners courts over county affairs;
which are well enough when applied to the facts of those cases, If these
utterances be construed as holding that such courts have general control
over the finances of a county, such as is ordinarily conferred upon the
directors of a private corporation, they cannot, in our opinion, be main-

tained.”
Again, in the case of Mills County vs. Lampasas County, 90 Texas,
606, the Supreme Court, construing this provision, held:

“In our opinion, it is not true, as counsel for the appellant county insists
in his elaborate written argument, that the Constitution confers upon the
commissioners court any general authority over the county business, but
merely gives them such special powers and jurisdiction over all county
business as is conferred by the Constitution itself and the laws of the State
or as might be thereafter prescribed. (Art. 5, Sec. 18.) We had occasion
to consider this question in the case of Bland vs. Orr, ante, p. 492 (39
S. W., 558) and reached the conclusion that such courts could exercise only
such powers as the Constitution itself or the Legislature had specifically
conferred upon them.”

Taking the same view in Baldwin vs. Travis County, 88 S. W,
484, the court held that the commissioners court had no power to
constract for payment by the county of costs for publication of notices
to non-resident taxpayers.

So also in the case of Grooms vs. Atascosa County, 32 S. W., 188,
it was held that theé commissioners court had no power to contract
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for services of an attorney as special advisor and to defend all suits
against the county for a fixed period at a given salary, although it
might contract for the services of an attorney in a special matter,
where the interest of the county required such services.

And in Clark vs. Finley, 93 Texas, 171, 54 S. W., 343, it was held
that this provision did not inhibit the Legislature from committing
a matter of county business to some other agency.

The legislative construction of this provision of the Constitution
is the same as that of the courts; that is, that commissioners courts
have not general powers over all county business, but only such as are
given them by the Constitution and the statutes. This is evident from
the fact that the Legislature has passed many laws directly affecting
county business and plainly putting the management of the same in
other hands than the commissioners courts.

Of such a mature is the County Auditors Act. This act makes
the power of the commissioners court over claims against the county
dependent upon the approval of such claims by the auditor. In
Anderson vs. Ashe, 99 Texas, 447, 90 S. W., 873, this act was held
constitutional and the court also held that the commissioners court
had no power to allow a claim against the county after it had been
examined and disapproved by the auditor.

Of such a nature is the Act of 1897 limiting the fees and com-
pensation of certain officers in counties of less than three thousand
voters. This act was held not to be violative of the foregoing pro-
vision in Clark vs. Finley, supra, and Fears vs. Nacogdoches County,
71 Texas, 337, 9 8. W, 265. :

Of such a nature is the Act of the Twenty-sixth Legislature estab-
lishing a corporation court in each municipality and eonferring npon
it the same criminal jurisdiction as is possessed by justices of the
peace. This act was held constitutional in Ex parte Wilbarger, 55
S. W., 968.

Of such a nature are many of the School Laws, especially those re-
lating to the establishment of independent school distriets.

Tt then is the well settled law of this State that commissioners courts
have not general control over county business, but only such control
as is conferred by the Constitution itself and the laws of the State.

Let us then first look to the entire Constitution and see what
powers by it are conferred on commissioners courts. An examination
will show, as was stated in Bland vs. Orr, supra, that the powers
therein conferred merely relate ‘‘to the filling of certain vacancies
in offices and some other minor functions.”’

Nowhere is any power conferred which would enable the commis-
sioners courts to fix the fees or compensation of officers. In fact, Sec-
tion 23 of Article 5, of the Constitution, which relates to the creation
of the office of sheriff, provides that the sheriff’s ‘“duties and per-
quisites, and fees of office shall he prescribed by the Legislature.”

Again, Section 44 of Article 3, provides ‘‘the Legislature shall
provide by law for the compensation of all officers, servants, agents
and public eontractors, not provided for in this Constitution, but
shall not grant extra compensation to any officer, agent, servant, or
public contractors, after such public service shall have been per-

16—Atty. Gen.
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formed or contract entered into, for the performance of the same.”’
The Supreme Court of Texas, construing this last provision, in the
case of the State vs. Moore, 57 Texas, 320, holds:

“A failure of the Legislature to exercise the power thus conferred can-
not clothe the courts with it, * * *#

“It is not believed that any well-considered case can be found in which
a public officer has been permitted to collect fees, unless the same are
provided for and the amount thereof declared by law.”

Looking next to the laws of this State, we find that the Legislature
has no where conferred upon commissioners courts general powers
over county business. On the contrary, as is stated in the case of
Collingsworth County vs. Myers, 35 S. W., 4186.

“Title 32, Rev. St., 1895, especially Chapter 2, shows that their powers
and duties are almost entirely political—such as dividing the county into
districts and precincts; fixing the times and places for holding elections;
laying out, establishing, building and controlling highways, bridges, ferries,
etc.; auditing and settling accounts against the county, and directing their
payment; providing for the support and burial of paupers; building court-
houses, jails and other public buildings; and levying taxes.”

Title 32, above referred to, is now Title 40 of the Revised Statutes
of 1911. Chapter 2 of this title preseribes the powers and duties
of commissioners courts, but it nowhere confers ‘upon such courts the
power to fix the fees or compensation of sheriffs.

Article 3866, Revised Statutes, which relates to the compensation
of sheriffs for ex officio services is the only article of the statute which
confers anv right whatever upon the commissioners court to fix eom-
pensation for any services to be rendered by sheriffs. An examina-
tion of this article, however, will disclose that it has no reference to
the fixing of compensation for such services as rendered in this in-
stance. The compensation there provided for must ‘‘be fixed by the
commissioners court at the same time other ex officio salaries are
fixed.’’

The Constitution and laws of Texas failing in any way to authorize
the payment of county funds to reimburse sheriffs for money ex-
pended by them in looking for criminals or for escaped prisoners,
the commissioners court does not have such power. Nor does any
other court have such power. .

This is plainly decided in the case of the State vs. Moore, 57 Texas,
320, where the Supreme Court held:

“In actions between man and man for services rendered by the one at
the request of another, in the absence of a contract fixing the compensation,
the courts have the power to ingquire what will be a reasonable compen-
sation for the services performed, and to render judgment for such sum;
but no such power is believed to exist in regard to the fees of public
officers, in the absence of an express grant of such power.

“The Constitution provides that ‘the Legislature shall provide by law
for the compensation of all officers, servants, agents and public contractors
not provided for in this Constitution,” and this power can be exercised by
the Legislature alone. R
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“A failure of the Legislature to exercise the power thus conferred cannot
clothe the courts with it. * * *

“In pursuance of the constitutional requirement, the Legislature has
enacted laws fixing the compensation of public officers in cases civil and
criminal; and if there be nothing in the laws evidencing a contrary inten-
tion, it would probably have to be held that an officer was not entitled
to any compensation for such services as it is made his duty to perform,
but for which no compensation is provided by law; but as we have already
said, Article 257, R. S., does recognize the right of a county attorney to
commissions on money collected by him for the State; it, however, fails
to fix the rate of such commission, and until the Legislature does %o,
neither the courts nor the interested party, nor any officer of the govern-
ment, can fix it.”

To the same effect, see Wharton County vs. Ahldag, 84 Texas, 15,
19 8. W, 291,

See also Jefferson Co. vs. Young (Ky.), 86 S. W., 985, and cases cited;
State vs. True (Tenn.), 95 S. W., 1028.

2. The funds of a county can not be legally used to reimburse
a sheriff for money expended by him in looking for persons aecused
of crime or eriminals who have escaped from his custody, because
guch would be equivalent to paying him a reward for the performance
of acts which it is his official duty to perform.

It is a well settled doctrine of this State that an officer is not en-
titled to reward beyond his legal fees for the performance of an act
which it is his official duty to perform.

Kasling vs. Morris, 71 Texas, 584, 9 S. W, 739.
S. W. Tel. & Tel. Co. vs. Priest, 72 S. W,, 242,

A person who accepts office for a fixed salary (or for fixed fees)
can not legally charge additional compensation for the performance
of his official duty.

City of Decatur vs. Vermillion, 77 Ill,, 315,

A sheriff is a peace officer. It is one of his most important duties
to arrest persons legally accused of crime and criminals who have
escaped from his custody. This duty is plainly imposed by statute.

Article 5109 of the Revised Statutes and Article 49 of the Code of
Criminal Procedure make the sheriff responsible for the safekeeping
of prisoners.

If he should wilfully permit a prisoner charged with a felony to
escape, he may be punished by imprisonment in the penitentiary.
(Articles 320 and 321, Penal Code.)

If he should wilfully permit a prisoner charged with a misdemeanor
to escape or even negligently permit a person charged with crime to
escape, he may be punished by fine. (Articles 323, 324 and 325,
Penal Code.)

Nor can a sheriff wilfully refuse or fail from neglect to execute
any lawful process requiring arrest of a person accused of a felony
or misdemeanor or refuse to receive such person into the jail without
becoming guilty of an offense punishable by a fine. (Articles 326,
327 and 388, Penal Code.)
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Should a prisoner escape he may be retaken without any other war-
rant and any means may be used in retaking him which may be used
in making the arrest in the first instance. (Article 291, Code Criminal
Procedure.) '

To enable the sheriff to perform the imposed duty of safekeeping
prisoners, he is authorized by statute, upon the approval of the com-
missioners court, or, in cases of emergency, npon the approval of the
county judge, to employ any number of guards that may be necessary
‘‘and his account therefor, duly itemized and sworn to, shall be al-
lowed by said commissioners court and paid out of the county treas-
ury.”’

For the foregoing reasons it is the opinion of this Department that
the commissioners courts would have no right whatever {o reimburse
the sheriff out of county funds.

Very truly yours,
J~o. C. WaLL,
Assistant Attorney General.

CouNTYy TREASURERS—FEE OoF OPFIcE—CoMMISSION—SCcHOOL FUNDS.

County treasurers are not entitled to commissions for receiving and dis-
bursing school funds.
Article 2767, Rev, Stats.

October 10, 1914.
Hon. 0. M. Wroe, County Attorney, Fairfield, Texas.

DEAr Sir: We are in receipt of a letter from I. B. Bonner, treas-
urer of Freestone county, requesting the opinion of this Department
as to whether he, as treasurer of Freestone county, is entitled to com-
missions for receiving and disbursing the proceeds of a sale of $9,000
Kirven Independent School District bonds. In his letter he further
states:

“These bonds were sold and the proceeds placed in the bank, which is
used as a depository for the county funds, and pays interest upon the
monthly balances. I collect my regular commissions upon all other moneys.
As I understand the law, I am entitled to one per cent upon this money.”

County treasurers are not included among those officers to whom
this Department is permitted to render opinions. The matter in-
quired about, however, being of public interest and needing immediate
attention. we are taking the liberty of advising you, in advance of a
request from you, the opinion of this Department.

Article 2767 of the Revised Statutes is as follows:

“The terms ‘county treasurer’ and ‘county treasury,” as used in all pro-
visions of law relating to school funds, shall be construed to mean the
county depository;.and the State Department of Education shall be notified
of the treasurer of the school funds in g given county by the commissioners
court filing in said department a copy of the bond of said depository to
cover school funds; provided, that no commission shall be paid for re-
ceiving and disbursing school funds.”
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In the case of Charlton vs. Cousins, 103 Texas, 117; 124 S. W, 422,
the county treasurer of Harris county sought by mandamus proceed-
ings to compel R. B. Cousins, State Superintendent of Public Instrue-
tion, to issue to relator a’certificate showing the amount of money
apportioned by the Board of Education to Harris county as its share
of available school fund. Respondent denied the right of the relator
to such certificate, insisting that because of the provision of the forego-
ing statute that ‘‘the terms ‘county treasurer’ and ‘county treasury,’
as used in all provisions of law relating to school funds shall be con-
strued to mean the county depository,’’ the certificate should be issued
to the county depository and not to the county treasurer. Relator
attacked the constitutionality and validity of this provision of the
statute. The Supreme Court held this provision of the statute valid
and not in conflict with any provision of the Constitution and man-
damus was refused.

In the case of Horton vs. Rockwall county, 149 S. W., 297, the
_county treasurer of Rockwall county sought to recover commissions
for receiving and disbursing the proceeds of the sale of twenty-five
thousand dollars of common school distriet bonds. The trial court
sustained the general .demurrer to plaintiff’s petition. On appeal
the validity of all the provisions of the foregoing article of the statute
was attacked. The Court of Civil Appeals affirmed the judgment of
the trial court, holding the statute constitutional and all its provisions
valid.

It is the opinion of this Department, therefore, that it is well set-
tled law of this State that connty treasurers are not entitled to com-
missions for receiving and disbursing school funds, whether they are
available school funds or funds derived from the sale of bonds.

You will please so advisec Mr. Bonner.

Yours very traly,
JNo. C. WaLL,
Assistant Attorney General.

FeEs oF OFFICE.

Chapter 4, Title 58, of the Revised Statutes does not attempt to fix any
tfees of office. It merely fixes the maximum amount of fees the officers
mentioned therein may retain.

While various statutes fix the fees and the amount of fees which may
be charged by different officers for their services. yet the maximum amount
of fees any officer may retain is determined alone by Chapter 4, Title 58,
R. S.

No officer mentioned in said chapter is entitled to any fees or compen-
sation beyond the amount fixed therein, unless it be fees which are ex-
cepted by some provision of that act itself or of the act fixing the fee.

November 6, 1914.
Hon. J. K. Russell, County Attorney, Cleburne, Texas.

DEeAR Sik: In a letter to this Department you ask ‘‘whether or
not a county tax collector is entitled to his commission of one-half of
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one per cent for assessing a common school district tax, exclusive of
the maximum salary allowed him by law.”’

Since you use the words ‘‘tax collector,”” but inquire as to fees for
assessing a ecommon school distriet tax. we will answer the question
as to both the tax collector and the tax assessor.

Article 2836, R. S., provides:

“The tax assessor shall assess, and the tax collector shall collect, said
district taxes (Special taxes voted and levied for school purposes) as other
taxes are assessed and collected. The tax assessor shall receive a com-
mission of one-half of one per cent for assessing such tax and the tax
collector a commission of one-half of one per cent for collecting the same.”

Article 3871 provides other fees allowed to tax assessors and Article
3872 other fees allowed to tax collectors.

‘While fees which acerue to the offices of tax assessor and tax col-
lector are designated and the amounts thereof are fixed by the fore-
going and perhaps other articles of the statute, yet the maxzimum
amount of fees which said officers may retain is determined alone by
Chapter 4, Title 58 of the Revised Statutes.

Article 3881 of said chapter and title proyides:

“Hereafter the maximum amount of fees of all kinds that may be re-
tained by any officer mentioned in this section (article) as compensation
for services shall be as follows:”

Then follow the amounts allowed certain county officers, including
tax assessors and tax collectors.

Construing this provision of Article 3881 the Supreme Court in
the case of Ellis County vs. Thompson, 95 Texas, 29, said:

“The phrase ‘fees of all kinds’ embraces every kind of compensation
allowed by law to a clerk of the county court, unless excepted by some
provision of the statute.”

The fees involved in that case had acerued to the office of the county
clerk. The construction there given the phrase, however is the same
that would have to be applied in determining the amount of fees which
assessors and collectors or any other officers named in Chapter 4 of
Title 58 might retain.

This phrase received the same construction by the Court of Civil
Appeals in Navarro County vs. Howard, 129 S. W, 859, the following
language being used:

“In the case of Ellis County vs. Thompson, 95 Texas, 22; 64 S. W., 927;
66 S. W., 48, our Supreme Court held that the phrase ‘fees of all kinds’
mentioned in the foregoing section of the act of 1897 embraces every kind
of compensation allowed by law to the clerk of the county court, unless
excepted by some provision of said act.”

Tt may then be safely said that no officer mentioned in Articles 3881,
3882 and 3883. R. S., is entitled to receive any fees or compensation
of any kind beyond the amount allowed by Chapter 4, Title 58, R. S,
unless it may be some fees of his office which are ‘‘excepted by a pro-
vision of said act’’ itself.
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The fees or commissions inquired about are not so excepted to as-
sessors and collectors in said act. They therefore can not be retained
by said officers ‘‘exclusive of the maximum amount’’ of fees allowed
by Chapter 4 of Title 58,

Your attention is called to the fact that several articles of sai@
Chapter were amended by an act of the Thirty-third Legislature,
which goes into effect December 1, 1914. The foregoing rules and
construction, however, apply alike to the act as so amended.*

Yours very truly,
Jno. C. WaLy,
Assistant Attorney General.

CouNtY CLERK—RECORDING FEES.

The county clerk of the county is required to record the annual report
filed in his office by corporations operating street railways, electric light
and power plants, etc.,, and as same is a public duty required of him in
his official capacity and no provision is made for the payment of recording
fees, the clerk is not entitled tc a fee for same, but same falls within the

ex officio duties required of him.
Articles 1182, 1185, 3862, R. 8., 1911,

April 15, 1915.
Hon Luke Mankin, County Attorney, Georgetown, Texas.

Dear Sir: The Attorney General is in receipt of your leiter of
April 10, reading as follows:

“Kindly give me a ruling on whether or not the county clerk is entitled
to charge for recording the annual reports of corporations. The questiom
has arisen, as shown by the enclosed correspondence, whether or not the
clerk shall make such charge or whether it comes under his ex officio
duties, which as you know at this time fees for such has discontinued.”

Under the provision of Chapter 5, Title 25, R. S., 1911, every cor-
poration within this State owning, leasing or operating in this State
In cities or towns of over 2500 population, acecording to the last official
census of the United States, a street railway, electrie light or power
plant furnishing light or power to the publie, gas plant furnishing
gas to the public, water plant furnishing water to the public, and
sewerage company furnishing sewerage to the public shall file a copy of
the annual report required under said chapter with the clerk of the
county court of the county in which such corporation has its principal
place of business. The copv of the report so filed with the county
clerk shall be by such clerk delivered to the commissioners court, and
it is further provided that such report shall be recorded in a properly
indexed book to be kept for that purpose and opened to the inspection
of the public at all times. It will be noted that the corporation making
such report has complied with all the provisions of the law in so far
as it is concerned when it has filed with the clerk a copy of the report
made by it to the Secretarv of State. the law placing no obligation
upon such corporation to have the copy of its report recorded. It

*See opinion to Comptroller on page 227.
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becomes the duty of the county clerk when such copy is filed with him
to transmit same to the commissioners court, and if it becomes the
duty of anyoéne to see to it that such report is recorded, then that duty
falls upon the commissioners court and not upon the corporation
filing such report.

It is a well established rule that an officer is not entitled to fees
without specific statutory authority therefor.

Helena School District vs. Kitchens, 156 S. W., 441.
Honea vs. Green County, 143.S. W., 592.

It is also a general rule that statutes describing fees of officers must
be strictly construed and unless it plainly appears that an officer is
entitled to a fee, then the right thereto must be denied.

Holeman vs. Macon, 137 S. W., 16.
State vs. Patterson, 132 8. W., 1183.

The Supreme Court of the State of Missouri in the Holeman case
above cited, uses this language:

““A recognized rule of statutory construction is that a public officer can-
not demand any compensation for his services not specifically allowed by
statute and that statutes fixing such compensation must be strictly con-
strued.”

It is true that Article 3862 of the Revised Statutes of 1911 provides
in part as follows:

“No county clerk shall be compelled to file or record any instrument of
writing permitted or required by law to be recorded until after payment
or tender of payment of all legal fees for such filing or recording has been
made.”

In the preceding portion of the article of the statute above quoted
from we find that the Legislature after enumerating certain ex officio
services required of the county clerk uses this language: ‘‘and all
other public services not otherwise provided for.”” The enumeration
of the ex officio services is made in connection with the direction to the
commissioners court to allow out of the treasury certain ex officio fees’
to the county clerk, and while the ex officio of the county clerk has been
by subsequent acts of the Legislature practically abolished, yet it has
not taken from the county clerk the obligation to perform the ex
officio services of an officer or those obligations resting upon him to
perform certain duties on behalf of the public and for the public
good, and not for the advantage of any particular individual or citi-
zen. Among those duties are those enumerated in Article 3862, and
in addition thereto we might mention the obligation resting upon the
county clerk to record the official bonds of the various officers of the
county. The record of these bonds is not in the interest of any par-
ticular individual nor in the interest of the county in its corporate
capacity, but is a public service in which all of the people have an
interest.

The item contained in Article 3860, R. S., 1911, reading as follows:
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‘““Recording all papérs required or permitted by law to be recorded, not
otherwise provided for, including certificate and seal, for each 100 words,
10 cents.”

has reference to those papers and instruments which under some pro-
vision of law are required or permitted to be filed for record by some
interested party and has no application to such instruments as the
law requires to be recorded as a matter of public interest and places
no obligation upon any particular interested party to have recorded.

Of course where the clerk performs any services for the county or
for the State where the county or State engages in any business or
litigation in which a citizen might engage, then such county or the
State would be responsible to the clerk for his costs or filing fees or
recording fees.

The purpose of the Legislature in requiring the record of this annual
report was evidently that the public generally might be at all times
informed of the operation and condition of such quasi public corpora-
tion. The record of such report in no way fixes a personal right and
no question of the validity of any such right is in any way involved,
but such record was for the purpose cnly of giving the public access
to the true condition of such corporation.

‘We therefore advise you that the recording of the annual reports
of the corporation mentioned is a general public service to be per-
formed by the county clerk and as no provision is made for the pay-
ment of such recording fees either by the corporation or the commis-
sioners court then the clerk would not be entitled to a fee therefor,
and he must perform same as an obligation imposed upon him in the
interest of the publie.

Yours truly,
C. W. TAYLOR,
Assistant Attorney General.

DocreET ENTRIES—FEES. .

It is the duty of the district clerk to keep a court docket and to enter
therein among other things the rulings of the court.

While it is the practice of many of the district judges to enter upon the
court docket the date a cause is set for trial, yet such duty should be per-
formed by the clerk. Ordinarily no record of the setting of a case is
required to be made in the minutes of the court and where no yecord of
such setting is made in the minutes no fees should be charged therefor by
the clerk.

The judge, in his discretion, would have authority to make and have
entered of record an order setting a case for a certain date, in which event
the clerk would be entitled to charge and collect as costs in the case a fee
of seventy-five cents prescribed in the fee bill. Articles 1694, 1695, 1935,
1943, 1944, 1945, 3855, 3858, R. S., 1911. Rules 79 to 82. Rules of the
district and county courts.

March 10, 1915.
Hon. B. F. Gafford, County Attorney, Sherman, Texas.

DEeAR Sik: From your favor of March 8, it appears that when
in your district court a case is set for trial on a certain date, the
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Judge makes a memorandum on his decket; for illustration, as fol-
lows: ‘“3-8-15, set for 3-22-15.”” You state that it frequently occurs
that a case will be reset two or three times and that on the date of
each resetting the court makes a similar memorandum. You further
state that the clerk of the district court has adopted a practice of
writing up an order on each memorandum made by the judge, for
which he charges seventy-five cents, which amount is taxed up to
costs. You desire an opinion from us as to the legality of such prac-
tice and charge.

‘We note you are of the opinion that the memorandum made by the
judge of the sctting and resetting of cases is simply one for his con-
venience and not such an act of the court as is required to be written
up by the clerk in the minutes of the court. In this conclusion this
Department concurs for the reasons hereinafter set forth.

Article 1694, R. S., 1911, provides that the clerks of the district
courts shall keep a fair record of all the acts done and proceedings
had, ete., while Article 1695 provides: ‘‘They shall also keep such
other dockets and books as are or may be required by law.”’

Rules 79, 80 and 81 prescribed by the Supreme Court for district
and county courts provides as follows: .

“The clerks of the district and county courts shall keep a court docket,
in a well-bound book, ruled into columns, in which they shall enter, in the
first column, number of case and name of attorney; second, names of
the parties; third, nature of the action; fourth, the pleas; fifth, rulings of
former terms; sixth; the motions and rulings of the present term.

“The cases shall be placed on the docket as they are filed.

“The clerk shall, at each term, make out two copies of this docket, one
for the use of the court, and one for the use of the bar.”

From a reading of the above articles of the statutes and rules of
the courts, it appears to us that it is made the duty of the district
clerk to make all entries necessary or required to be made in the
dockets of the courts and that it is not incumbent upon the distriet
judge to make such entries. It is a general practice, however, for the
distriet judges to make such entries upon the dockets as the setting of
the eases, but thisis a mere matter of convenience. Some judges adopt
the rule of noting the setting of the cases upon a separate sheet of
paper or in a separate book kept by them for that purpose, but as said
above, there is no obligation resting upon the district judge to make
the entries in the docket, while on the other hand the statutes and
the rules of the court devolve such duty upon the clerk of the court.

In our opinion the ordinary sctting of cases on a call of the docket
as is provided for in Articles 1935, 1943 and 1944 does not require
an order of the court to be entered upon the minutes, but merely re-
quires a docket entry for the information of the court and the at-
tornevs. It is contemplated by the articles of the statute above enum-
erated that all causes should be tried in their order upon the docket but
by agreement of counsel or by order of the court such cases may be
tried upon dates agreed upon or fixed by the court.

Kirkland vs. Sullivan, 43 Texas, 233.
Bostwict vs. Bostwict, 73 Texas, 182.
Gardell vs. Gardell, 94 S. W, 458.
Allyn vs. Willis, 65 Texas, 65.
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We do not mean to hold, however, that the district judge would
not have authority to set down a cause for hearing upon a particular
date and to have entered an order upon the minutes of the court to
that effect.

Allyn vs. Willis, 65 Texas, 65.

Railway Company vs. Shuford, 72 Texas, 165.
Ransom vs. Leggett, 90 S. W., 669.

Bartlett vs. Jones & Co., 103 S. W., 707.

Under the circumstances last mentioned. that is, where the court
directs the clerk to enter an order, setting a case for trial upon a cer-
tain date, we are of the opinion that the clerk would be entitled to a
fee of seventy-five cents to be charged as costs for the entry of such
order.

Article 3855 enumerating the fees to be charged by the district
clerks for their services. among other items, contained the following:
“Every other order, judgment or decree not otherwise provided for,
75 cents,”’ which provision would fix the fec to be allowed the clerk
for the entry of the order of the court setting the case for trial.

We think the compensation of district clerks for the keeping of
the dockets, as indieated above, is comprechended in Article 3858. R.
S., whercin the commissioners court of the county is given the author-
ity to allow clérks of the distriet courts compensation for ex officio
services and that the keeping of the dockets are ex officio services to
be compensated for in the discretion of the commissioners court.

You are therefore advised that where the district judge does not
require the clerk to enter an order in the minutes of the ecourt setting
a case for trial the clerk could not legally enter such an order and
charge a fee therefor to be collected as costs.

2. The district judge would have the authority to require the clerk
to enter an order setting the case, in which event the clerk would be
entitled to a fee.

Yours very truly,
C. W. TAYLOR,
Assistant Attorney General.

Fees oF OrricE—CoUNTY CLERK—TRANSCRIBED DEED , RECORDS.

A county clerk is entitled to a fee of ten cents per hundred words for
transcribing the deed records of the county when required to do so by the
commissioners court, and the amount received by him for such services
constitutes a part of his fees of office; consequently they are ta, be con-
sidered in making up his maximum fees and must be accounted for by
him in his reports. Articles 3860 and 3881 and 3889 as amended in
1913, and Articles 6767 to 6771, both inclusive, R. S., 1911.

March 8, 1915.
Hon. J. K. Russell, County Attorney, Cleburne, Texas.
DEAR Sik: The Attorncy General is in receipt of your letter of
March 6, reading as follows:

“If the county clerk transcribes a deed record under contract with the



252 REPORT or ATTORNEY GENERAL.

commigsioners court for 10c per hundred words, should the amount received
by the clerk from the county for such services he considered and reported
as fees of office like recording fees or cost in civil and criminal cases, or
would it be considered as ex officio, and not included in annual report of
fees earned and collected.”

By the act of August 7, 1876, which act is now Artieles 6767 to
6771, both inclusive, of the Revised Statutes of 1911, it is made the
duty of the commissioners court of any county when the records
or indexes of such county have become or may become defaced,
worn or in any condition endangering their preservation in a safe
or legible form, to require the county clerk to transcribe or have
transcribed such records into new books. This act does not provide
the compensation to be paid the clerk for such serviees, so in order
to determine the compensation to which the clerk is entitled therefor.
resort must be had to Article 3860 of the Revised Statutes of 1911
prescribing the fees of clerks of the county court. One item appear-
ing therein is as follows:

“Transcribing, comparing and verifying record books of hig office pay-
able out of the county treasury upon warrant issued under the order of
the commissioners court, for each one hundred words, 10 cents.”

Articles 3881 to 3883, Revised Statutes, as amended by Chapter
121, Acts of the Thirty-third Legislature, stipulate the amount of fees
of all kinds that may be retained by the officers therein enumerated.
while Article 3886 provides that such officer may retain one-fourth
of the excess fees produced, such excess being such an amount of fees
received in excess of the maximum to be retaind by the officer and
his assistants or deputies.

In our opinion the fees received by the county clerk for the services
performed under order of the commissioners court in transeribing the
deed records from old, mutilated or defaced books constitute a portion
of his fees of office and should be included in making up the maximum
amount to be retained by him and should be included by him in his
reports.

.

Navarro County vs. Howard, 129 S. W., 857.
Tarrant County vs. Butler, 80 S. W., 659.
Russell et al. vs. Cordwent et al., 152 S. W., 239,

In the case of Navarro County vs. Howard, supra, the court held
that Article 3881 fixes the maximum amount of fees of all kinds that
may be retained by any officer as compensation for his services. The
phrase ‘‘fees of all kinds’’ as applied to the clerk of the county court
embraces every kind of compensation allowed by law to him unless
excepted by some provision of the act, relying 'upon the case of Ellis
County vs. Thompson by the Supreme Court. 95 Texas, 22.

The case of Tarrant County vs. Butler, supra. was one instituted
against Butler, county clerk, and sureties upon his official bond for
certain excess fees retained by him, among which was the sum of
eight thousand dollars paid by the commissioners court to Butler for
the making of new sets of indexes to deed records and other public
records of the county to take the place of old, worn out indexes to
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said records. The court held this eight thousand dollars so paid con-
stituted fees of office within the meaning of the fee bill and that it
should be considered in determining the amount of excess due the
county.

In the case of Russell vs. Cordwent, cited above, the Court of Civil
Appeals went even further and held that as the statute prescribes
the rate of compensation to which the clerk is entitled for the tran-
seribing of records, the commissioners court is without authority to
enter into a contract with the county clerk at a different rate than
that prescribed by Article 3860 of the Revised Statutes of 1911, and
that though the commissioners court had contracted with the county
clerk for a smaller compensation for such services the clerk would
be entitled to ten cents per hundred words and such contract would
be void, and in effect held that the.clerk of the county court should
be held amenable to Article 113 of the Penal Code, making it a mis-
demeanor for said county officials to fail to charge up the fees of their
office.

You are therefore advised that the amount reccived by your county
clerk for transeribing the deed records constitute fees of office and
should be accounted for by him in determining his maximum and
excess fees, if any.

Very truly yours,
C. W. TAYLOR,
Assistant Attorney Gemneral.

FrEs—MAXIMUM AMOUNT RETAINED—CoOUNTY AND Districr CLERK.

In counties having a population of less than eight thousand, a single
clerk performs the duties of district and county clerks and would, there-
fore, be entitled to a single maximum of fees amounting to $2250, and
not to a maximum of $2250 for each district and county clerkshlp

Art. 5, Sec. 9; Art. 5, Sec. 20, Constitution.

Revised Statutes Arts 1703, 1704 1762, 3881,

February 15, 1915,

Hon. J. R. Hill, County Attorney, Fort Davis, Texas.

Dear Sir: This Department is in receipt of your favor of recent .
date, reading as follows:

“Under Article 3681, Vernon’s Sayles’ Texas Statutes, 1914, Act of
1913, page 246, Sec. 1; in counties where the office of county clerk and
district clerk are filled by one person, kindly advise whether or not the
person filling said offices would be entitled to receive $2250 for each
office, a total of $4500, or a total of $2250, the same as if he only held
one office.”

The Constitution of this State provides for the election of county
clerks and also for the election of district clerks. Section 9, of Article
5, provides that there shall be a clerk for the distriet court of each
county, who shall be elected by the qualified voters, and Section 20
of the same article provides that there shall be elected for each
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county by the qualified voters a county clerk. IHowever, we find a
proviso to Scection 20 of Article 5, which reads as follows:

“Provided, that in counties having a population of less than eight
thousand persons, there may be an election of a single clerk who shall
perform the duties of district and county clerks.”

In accordance with the permission granted in this section of the
Constitution last quoted, the Legislature of this State has enacted
what is now Article 1703, Revised Statutes of 1911, which is as
follows :

“In counties having a population of less than eight thousand persons
only one clerk shall be elected, who shall perform the duties of district
and county clerks. He shall take the oath and give the bond required of
clerks of both the district and county courts, and shall have all the powers
and perform the duties of such clerks, respectively. In determining the
number of persons in the county under this article, the estimate shall be
made on the basis of five inhabitants for every vote cast for governor in
such county at the last preceding general election.”

And, therefore, in all counties in this State having a population
of less than eight thousand persons only one clerk is elected to serve
both district and county courts.

While it is true, as said in the cases of Imlay vs. Brewster, 3 Tex.
Civ. Apps., 103, and Hardy Oil Company vs. Bank, 131 S. W., 440,
following the express provision of Articles 1704 and 1762, Revised
Statutes, 1911, that in performing the duties of the respective elerk-
ships he acts in a different capacity and must, while acting as clerk
of the county court attach the seal of the county court and authen-
ticate his official acts as clerk of such court, and must, while actiny
as clerk of the district court attach the seal of the district court
and authenticate his official acts as clerk of such court, yet such acts
do not constitute him two officers and change his status under the
Constitution as a.single officer who is entitled to fees for services
performed by him in the line of the duties conferred upon him
by law.

The limitation upon the maximum amount of fees allowed certain
officers is found in Article 3881, Revised Civil Statntes, 1911, as
amended by the Aects of the Thirty-third Legislature. This statute
- provides:

‘“Hereafter the maximum amount of fees of all kinds that may be re-
tained by any officer mentioned in this section (article) as compensation
for services shall be as follows:”’

Then follows an enumeration of the various officers limited in their
fees, and among which is the following:

‘“Clerk of the county court, an amount not exceeding twenty-two hun-
dred and fifty dollars per annum.

“Clerk of the district court, an amount not exceeding twenty-two hun-
dred and fifty dollars per annum.”

The question presented by you now is, would the single clerk
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provided for in the Constitution and statute be entitled to a max-
imum of twenty-two hundred and fifty dollars for performing services
rendered in the capacity of clerk of the county court and also to a
maximum of twenty-two hundred and fifty dollars for performing
the services of clerk of the district court and thereby be permitted
to retain a maximum of forty-five hundred dollars for the services
performed ¢

From what has been said above in expressing our views as to the
nature of the office held by the incumbent, we are of the opinion
that such officer would be entitled to retain only one maximum, that
is twenty-two hundred and fifty dollars. We are led to this conclu-
sion by a consideration of Article 3881 above mentioned and the
purpose of the enactment of legislation of this character. As we see
it, the Legislature had in mind and it was its purpose, as plainly
appears from the act, to limit the compensation received by certain
officers. As was said in the case of Clark vs. Finley, 93 Texas, 171,
‘““When the intent of the Legislature is clear, the policy of the law
is a matter which does not concern the court. The Legislature may
reach the conclusion that the compensation of certain officers and in
certain counties of the State is excessive, while in others it is not
more than enough. By the reduction of the fees of office throughout
the State they may correct the evil in those in which the compensation
is too great, but they would probably inflict a greater evil by making
the compensation too small in all the others. In such a case it be-
comes necessary to make the law applicable to some and not to all.”’
It thus appears that the Legislature was of the opinion that in some
counties of the State certain officers were receiving compensation
out of proportion to the services performed, and the intention of
Article 3881 et seq. was to equalize as near as possible the compen-
sation of officers and in proportion to the services required of them.

It also seems perfectly clear to us that when the Constitution in
Section 20 of Article 5 gave permission to the Legislature to confer
the duties of district and county clerk upon a single person, that
it was for the reason that in sparsely populated counties the duties
of the two clerkships would not require the time of two officials nor
would the compensation attached to such officer be sufficient for two
individuals. Taking this view of the Constitution in connection with
the evident purpose of the Legislature in enacting Article 3881 et seq.
of the Revised Statutes, we are able to arrive at no other conclu-
sion than that the Legislature intended to limit the amount of com-
pensation any one particular officer might receive.

‘We are further borne out in this conclusion by the long established
and well known rule of construction that the Legislature is pre-
sumed to proceed with a knowledge of existing laws. (Lewis’ Suth-
erland on Statutory Construction, Sections 355, 447.) We quote from
the above authority as follows:

“The legislature is presumed to know existing statutes and the state
of the law relating to the subjects with which they deal.” (Sec. 447.)

Also: ““As all legislatures are presumed to proceed with the knowledge
of existing laws, they may properly be deemed to legislate with general
provisions of such a nature in view.” (355.)
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Therefore, when the Legjslafure in 1897 enacted what is now
known as the Fee Bill, it is presumed to have taken into consideration
Article 1703, which was enacted in 1879, and provided for only one
clerk to perform the dutics of district and county clerks and thereby
placed a limitation upon the fees of that officer of $2250 per annum
with the excess provided for in Article 3889.

Tt will be noted that the maximum amount allowed to the distriet
clerk and the maximum allowed to the county eclerk is the same.
towit: $2250. This being the ease, no question could arise as to
which maximum the clerk could retain. In the event the maximum
allowed to one of the clerks was greater than that allowed to the
other, then the question would arise as to which maximum the dis-
trict and county clerk would be entitled to retain. As it is not neces-
sary to decide this question in the present case, we will not enter
into a discussion of it, but merely refer to the general rule that where
a maximum is provided by statute with authoritv conferred to fix
compensation within the maximum and such authority is not exercised,
then the maximum compensation is allowed. (Bastrop Co. vs. Hearne,
70 Tex., 563.)

We. therefore, advise vou that the maximum amount allowed under
the Fee Bill to your district and county clerk is $2250 with one-
fourth of the excess as provided by Article 3889, Revised Statutes,
1911.

Yours very truly,
C. W. TAYLOR,
Assistant Attorney General.

County TREASURER—SALARY—CoMMISSIONERS COURT.

The commissioners court would not have authority in fixing the treas-
urer’s compensation to allow one rate of commission on certain funds of
the county and a different rate on other funds, but such compensation
must be by one rate upon all the funds of the county.

The commissioners court may, at any time, change the rate of compensa-
tion allowed to the county treasurer provided it does not exceed two and
one-half per cent upon county funds exclusive of the school fund and
does not aggregate more than two thousand dollars per annum. Article
3873, R. 8., 1911,

February 11, 1915.

Hon. Joseph B. Dart, County Attorney, Boerne, Texas.

Dear Sik: The Department is in receipt of your letter of Feb-
ruary 10th, reading as follows:

“Will you very kindly advise me whether it is lawful for the com-
missioners court of any county to place the county treasurer on a salary.
vearly or otherwise, and whether it would make any difference in the
commissioners’ authority to place him on a salary if he were elected or
appointed?

“Also, whether, after fixing the percentage on money collected and paid
out as his compensation, could they, after the election on a bond issue, fix
his percentage on money received and paid out, out of the sale of the bonds
at a different percentage than that allowed him on other money handled?
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‘“Also, whether they could at one and the same meeting fix his percentagé
for handling county money and for handling bond money at a different
percentage?”’

Replying thereto I beg to say that this Department has heretofore
rendered an opinion on the right of the commissioners court to at
any time fix or change the rate of commission allowed to the county
treasurer, provided that such commission does not exceed two and
one-half per cent on receipts and disbursements and in no event to
exceed an annual compensation of two thousand dollars, and it gives
me pleasure to hand you herewith copy of this opinion.

As to the fixing of a different rate on moneys received on bond is-
sues from the rate fixed on other county funds, we beg to say in our
opinion Article 3873 contemplates one rate upon all funds belonging
to the county and that the commissioners court would not have au-
thority to allow the treasurer a different commission upon the differ-
ent funds, and that it would be the duty of the commissioners court
to fix one commission, upon all funds of the county other than the
school funds upon which latter funds the commissioners court has
no authority to pay a commission to the treasurer. (Section 154a,
Chapter 12, Acts Thirty-first Legislature; 124 S. W., 422, 149 S.
W., 297.)

From the enclosed opinion you will see that the ecommissioners
court has the authority to at any time change the rate of compensation
allowed the county treasurer, and we therefore suggest that if the
commissioners ecourt sees fit before the receipt of funds on bond issue
it may reduce the rate allowed the treasurer to such a percentage
as will compensate the treasurer for the services performed bearing
in mind at all times that they have no authority to reduce the rate
80 low as to practically abolish the office. By keeping in touch with
the receipts of the county the commissioners court by orders fixing
different rates of commission allowed the county treasurer can main-
tain the equipoise of the compensation which would otherwise be de-
stroyed by the acquisition of large sums converted into the treasury
as the result of bond issues. We offer this merely as a suggestion
to be followed by the commissioners court in the event it meets their
approval in the due discharge of their official duties.

Very truly yours,
C. W. TaYLOR,
Assistant Attorney General.

17—Atty. Gen.
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PracTicE—F'EES oF OFFICE—COUNTY JUDGE.

Where a plaintiff discontinues his suit in vacation before defendant has
answered, the county judge is not entitled to three dollars trial fee.

Where a plaintiff discontinues a cause in vacation there is no necessity
for a judgment of the court dismissing the cause.

Arts. 1898, 1899, 1900 and 3851, R. S, 1911.

February 3, 1915.

Hon. C. P. Shepherd, County Attorncy, Ballinger, Texas.

Dear Sik: The Department is in receipt of your letter of Jan-
uary 22nd, reading as follows:

“Article 3851, Rev. St., 1911, contains the following provision: ‘For
each civil cauge finally disposed of by the county judge, by trial or other-
wise, he shall receive a fee of three dollars, to be taxed against the party
cast in the guit.

“Article 1898, of the same Statutes, provides: ‘The plaintiff may enter
a discontinuance on the docket in vacation, in any suit wherein the
defendant has not answered, on payment of all costs that have accrued
thereon.’

“What is your construction of the above articles applicable to the
following facts? A. sued B. on account. - At the same time A, garnisheed
C. The papers were filed and docketed in each suit on the clerk’s file
docket. Only writ issued was writ of garnishment. Few hours after
writ of garnishment was served on C., plaintiff’s attorney told the clerk
‘to dismiss the cases, no answer having been filed in; either case, tendering
the clerk check in payment of costs in both suits, but the attorneys failed
to include the judge’s fees in the garnishment suit. Said cases do not
appear on the bar docket or judge’s trial docket.

“Query: Is the county judge entitled to his three dollars in each suit?
When does the county judge’'s fee attach under the article first cited?
In view of the facts hereinabove stated, does the judge’s fee attach under
Article 1898 supra? Or, does the judge's fee attach at time suit is
filed?”’

The question presented in your communication has not been passed
upon directly by any of the courts of this State. We are of the opin-
ion, however, that a proper construction of the articles referred to
Would be that a discontinuance noted on the docket in vacation by
the plaintiff or under his direction is a final termination of the suit,
and the county judge, having taken no action whatever in the cause,
would not be entitled to a trial fee.

Williams vs., Williams, 38 S. W, 261.
Werner vs. Kasten, 26 S. W., 322.
Seeligson vs. Gifford, 46 Texas Civ. App., 566.

Article 1898, providing for a discontinuance in vacation, reads as
follows:

‘“The plaintiff may enter a discontinuance on the docket in vacation in
any suit wherein the defendant has not answered on the payment of al
costs that have accrued thereon.”

This article of the statute seems to lodge with the plaintiff the
authority to discontinue the case and to stop the machinery of-the
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court that he by the filing of his petition has set in motion. This
statute, standing alone, would indicate that there is no necessity
whatever for the court to pass any order or have any entry made
upon the minutes ofi the court in connection with such case. That
this is a proper construction of Article 1898 is borne out by Articles
1899 and 1900, Revised Statutes of 1911, which are as follows:

“Art. 1899. The court may permit the plaintiff to discontinue his suit
as to one or more of several defendants who may have been served with
process, or who may have answered when such discontinuance would not
operate to the prejudice of the other defendants; but no such discon-
tinuance shall, in any case, be allowed as to a principal obligor, except in
the cases provided for in article 1897.

“Art. 1900. Where the defendant has filed a counter claim seeking
affirmative relief, the plaintiff shall not be permitted, by a discontinuance
of his suit, to prejudice the right of the defendant to be heard on such
counter claim.”

‘We note from your communication that service was had of the writ
of garnishment, and we take it from the tenor of your letter that some
doubt has arisen in your mind, but that Article 1899 would require
that before a case could be dismissed wherein the defendant had been
served the county judge must grant permission and that same be
dismissed by order of court. Any doubt arising upon this score,
however, is set at rest when we take into consideration the purpose
of Articles 1897, 1898 and 1899. These articles are in effect an
abrogation of the common law rule that a judgment against one of
several joint contractors merges the contract and thereby defeats an
action thereon against the other parties thereto. Not only do these
articles abrogate this rule, but they provide protection against several
joint obligors in that the court may not dismiss a cause to their dis-
advantage. This is made clear in the opinion of the court in the case
of Wooters vs. Smith, 56 Texas, 198, wherein, quoting from the case
of Forbes vs. Davis, 18 Texas, 274, the court says:

“This section recognizes the right of a plaintiff to enter a nolle prosequi
as to defendants not served in all suits, no matter whether they be in tort
or contract, or whether the obligation be joint and on which all the
obligees must, at common law, be sued jointly, and there must be a joint
judgment, or joint and several, and in which the suit, though joint, might
have been several. All distinctions of this character, and the laws arising
upon them, are disregarded and swept away by the statute; and the only
test of the right of the plaintiff to discontinue as to some of the defendants
is whether they have or have not been cited in conformity with law.”

After quoting from the Forbes case, the court uses this language:

“Such being the rule in cases in which defendants have been joined in
the suit and not cited, the same must be applied in a case in which some
parties who might have been made parties were not joined. The object
of the statute was to abolish the common law rule, and such parties as
are only liable as indorsers, guarantors, sureties, or drawers of accepted
bills, are protected from the operation of the rule thus established by
Aticles 1257, 1258, 1259, R. 8.”

The procedure, therefore, provided for in Article 1899 is merely
for the dismissal of the cause as to one or more of several defendants,
leaving the case pending as to other defendants, and does not apply
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to a case being discontinued as to all of the defendants; as above said,
it is merely for the protection of those defendants as to whom the case
is not dismissed, lodging with the court the power to protect obligors
upon an instrument sued upon. :

In cases of this character any attempted discontinuance by the plain-
tiff must be subjected to the scrutiny of the court, and he could not
by a notation on the docket in vaeation discontinue as to some of the
defendants where such discontinuance would be to the prejudice of
other defendants. Such discontinuance must be by permission of
the court.

As stated above, the question of whether or not the discontinuance
by plaintiff as contemplated by Article 1898 of the statutes is a final
disposition of the case without an order of the court has not been
definitely determined by the courts of this State. The cases cited
above leave the matter somewhat in doubt, but we gather from the
Jecisions referred to that the courts when called upon to pass di-
rectly upon this question will take the view here announced.

The case of Werner vs. Kasten, supra, was one in which plaintiff
filed his petition on May 28, 1891. On October 19, 1891, in vacation
and before any answer had been filed, the plaintiff filed a motion
to dismiss with the clerk and tendered the costs. On October 26,
thereafter, the court having been convencd, and before any answer
was filed, formally dismissed the cause. On the next day after such
dismissal the defendant filed a motion to reinstate, which motion was
granted and an answer filed therein setting up a cross action. There-
after on April 26, 1892, plaintiff filed his first amended original peti-
tion. A general demurrer was sustained to the petition. The plaintiff
refused to amend and the case was tried on the cross action of the
defendant and judgment rendered for him. The plaintiff assigned
as error the action of the court in reinstating the cause. The Court
of Civil Appeals, in passing upon this point, said:

“Article 1258, Revised Statutes, provides that ‘the plaintiff may enter a
discontinuance on the docket in vacation, in any suit wherein the defendant
has not answered, on the payment of all costs that have accrued thereon.’
There is no question as to the demands of this statute having been met by
plaintiff in error, although it was contended in the motion that the case
continued on the docket until October 26th, when it was formally dis-
missed by the court, no answer being filed. Take either view of the case,
and the cause was legally and properly dismissed from the docket; and we
see nothing in the motion for reinstatement that would entitle defendant
in error to have the case reinstated. He was, after the dismissal, in the
same position that he was before, and had filed no pleas for affirmative
relief that entitled him to have the case held for trial. No case involving
the same issue bas ever been decided by our supreme court, or any of
the courts of civil appeals, and we can only be guided by those cases in
which the cause has been dismissed as to one of several defendants. In
none of those has it ever been held, where a case was so dismissed, that
the defendant so dismissed could reinstate the cause. There can be, and
there is, no just reason assigned in this case for the reinstatement of the
cause, and we are of the opinion that the court erred in its action.”

This case is not any great assistance to us in the solution of the
guestion we have before us, although the court does use this language:
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“Take either view of the case and the cause was legally and properly
dismissed from the docket.”

In the case of Williams vs. Williams, above cited, plaintiff’s peti-
tion was filed on October 14, 1895. On October 29, 1895, the de-
fendant filed his original answer, and on March 27, 1896, the plain-
tiff went before the clerk of the court in vacation, paid all costs ac-
crued in the case, and ordered the clerk to discontinue the same.
On April 4; 1896, the defendant filed an amended original answer and
cross bill. The clerk failed to discontinue the case as requested by
the plaintiff, but brought it forward on the docket, and on April 7th,
the court having convened on the sixth, the court called the case for
trial, whereupon the plaintiff suggested to the court that the case
was dismissed on March 27th and was improperly on the docket. The
defendant objected to the dismissal of the case, contending that the
attempted discontinuance by the plaintiff on March 27th after answer
was filed was illegal. The court held the diseontinuance of the case
on March 27th regular and legal and dismissed or struck the case
from the docket. The Court of Civil Appeals, in passing upon this
state of facts, said:

“The only question in the case is raised under appellant’s first assign-
ment of error, and calls in question the ruling of the court in dismissing
the case. Under Article 1258, Revised Statutes, 1895, it is provided that
‘the plaintiff may enter a discontinuance on the docket in vacation in any
suit wherein the defendant has not answered, and the payment of all costs
that have accrued thereon.” It is provided under Article 1260: ‘Where
the defendant has filed a counter-claim seeking affirmative relief, the
plaintiff shall not be permitted, by a discontinuance of his suit, to prejudice
the right of the defendant to be heard on such counter-claim.” TUnder this
statute the plaintiff may discontinue his cause at any time before answer
filed by the defendant, upon the payment of all costs accrued. After
answer filed, the right of the plaintiff to discontinue his cause in vacation
merely upon payment of the coéts does not exist. . He must then wait until
the cause shall be dismissed under order of the court.”

The court reversed and remanded the case for a trial upon a cross
bill.

In the case of Seeligson vs. Gifford the following entry was made
in vacation:

“On the 20th day of September, 1905, in vacation, the defendants,
Wharton Oil & Cotton Company, George Seeligson and R. A. Rich, not
having answered herein. the plaintiffs, G. C. Gifford & Company, a firm
composed of G. C. Gifford and P. A. Murray, G. M. D. Sorrell, H. J. Belton,
H. C. Fergason, G. C. Gifford and P. A. Murray, enters this, their discon-
tinuance and dismissal of this suit, all costs that have accrued having
been paid by plaintiffs. Brooks & Cline, Attorneys for Plaintiffs.”

The contention was raised that the discontinuance was of no effect
for the reason that it was entered by plaintiffs’ attorney instead of
by plaintiffs themselves. The court held that the entry by attorneys
of the plaintiffs was as much the act of plaintiffs as if they had made
it in person, and in passing upon the question the eourt said, in part:

““The discontinuance ended the suit for all purposes.”
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It is in cases of this character that the general rule, that officers
‘are not entitled to fees prescribed by statute unless they actually
perform the services entitling them thereto, finds its application. Fees
of office are intended as a compensation for services performed. They
are not given as a matter of right, and an officer is not entitled to
same by reason of his office. It is only upon rendering the services
prescribed by the statute that he is cntitled to a compensation.

‘We therefore advise you that under the facts stated in your com-
munication the county judge would not be entitled to a trial fee
of three dollars, and that the only costs chargeable against the plain-
tiff upon a discontinuance of the two causes mentioned would be those
that had actually acerned at the time of such discontinuance. And
you are also advised that in the opinion of this Department where a
plaintiff diseontinues a cause in vaecation there is no necessity for a
judgment of the court dismissing the cause.

Yours very truly,
C. W. TAvLOR,
Assistant Attorney General.'

Fee BiLL—JUSTICE OF THE PEACE.

A justice of the peace should report and account for under the fee bill
all fees received by him for services performed as ex-officio notary public.

A justice of the peace is not required to keep an account and report
under the fee bill such fees as may be paid him for performing marriage
ceremony.

N

January 30, 1915.

Hon. Roger L. Burgess, Assistant County Attorney, Beaumont, Texas.

DEear Str: The department is in receipt of your favor of recent
date, reading as follows:

“The legislature of 1913 passed a law amending the law in reference to
fees of county officials. This law is found on page 247, General Laws
of 1913.

‘““There is considerable dispute in this county in reference to the report
that the justice of the peace shall make under this law. It provides that
justices of the peace shall receive an amount out of fees collected by them
not to exceed $2000 per annum: providing, that this act shall not apply to
justices of the peace or constables, except those holding office in cities of
more than 20,000 inhabitants; of course, the justices of the peace in this
city come under this provision, as Beaumont is a city of more than 20,000
inhabitants.

“The county judge of this county has held that the justices of the peace
do not have to include in their reports fees received by them for performing
marriage ceremonies and notary work; in which opinion I am inclined to
concur. The county clerk holds that they must include such fees in the
report.

‘Will you kindly advise me, as soon as possible, whether or not the
justices of the peace of this city, must include in their reports such fees.”

We will discuss the questions propounded in your communication
and give you our opinion thereon in their order.
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EX OFFICI0O NOTARY PUBLIC.

Section 19 of Article 5 of the Constitution of this State contains
the following provision in reference to justices of the peace: ‘‘and
the justices of the peace shall be ex officio notaries public.” In
persuance of this provision of the Constitution the Legislature of this
State by the act of August 18, 1876, provided for the commission to
be issued to the justice of the peace in the following language, which
is now Article 2287, Revised Statutes of 1911:

“Hach justice of the peace shall be commissioned as justice of the peace
of his precinct and ex officio notary public of his county, and shall take the
oath of office prescribed in the Constitution, and give the bond prescribed
by law.”

It will thus be seen from the plain language of the Constitution
and Statutes that the person holding the office of justice of the peace
and ex officio notary public is not holding two offices, but that in so
far as he is concerned he is one officer upon whom is conferred the
additional duties pertaining to another officer; that is to say, he is
elected justice of the peace, but the Constitution of this State, as
well as the statute, has conferred upon him the duties pertaining to
the office of notary publie.

In a former opinion rendered by this Department in discussing the
constitutional provision and the various statutory exactments relative
to the justice of the peace it was held that it is not necessary for a
justice of the peace to subseribe to the oath and execute the bond
required of a notary public. This opinion is based upon the reason
that a justice of the peace may exercise all the powers of a notary
public under the statute by reason of his qualification as such justice
'of the peace, and that the powers of a notary public are conferred
upon him by reason of his office. ’

‘We will not attempt to discover the reasons prompting the people
of this State by the Constitution to confer upon the justice of the
peace the powers of a notary publie, but it appears to us that a
plausible reason therefor would be that there had been conferred upomn
the clerks of the various courts of record of this State and the county
Judges and notaries public the authority to take acknowledgments to
instruments of writing for record and had further provided that no
instrument should be placed of record without the certificate of the
officer taking such, sealed with the seal of his office, and there being
no provision for a seal of office for a justice of the peace, and desiring
to confer upon a justice of the peace authority to take acknowledg-
ments, it became necessary to bestow upon such officer the authority
possessed by some officer having a seal.

The title of the particular office under discussion is not ‘‘justice
of the peace and ex officio notary public’’ but is simply ‘‘justice of
the peace.’’ Tt is not essential that in the certificate of acknowledg-
ment or in the designation of the officer signing such certificate that
he be designated as ‘‘justice of the peace and ex officio notary publie.’”

Daugherty vs. Yates, 35 S. W., 937.
Wilson vs. Simpson, 68 Texas, 306.
Butler vs. Dunagan, 19 Texas, 559.
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In the acknowledgment of the deed under discussion in the case of
Daugherty vs. Yates, supra, the officer taking such acknowledgment
executed the certificate and placed after his name the following: ‘“J.
P. Precinet No. 2, in and for Kaufman county.”” In that case the
court said: .

“The acknowledgement of the deed from Bailey Daugherty to J. S.
Gilkey is herein copied. It shows it to have been made before J. B. New-
berry, ‘J. P. precinct No. 2, in and for Kaufman County’, on the 3d day of
June, 1876. The letters ‘J. P.’, used in the connection they are, both in
the body of the certificate of acknowledgment, and after Newberry’s signa-
ture, evidently mean that he was the justice of the peace of precinect No. 2
of Kaufman County when the acknowledgment was made; for it is by
these letters, used in this way, that such officers indicate their official
character in their signatures to documents requiring them. When the
acknowledgment certified to was made, justices of the peace were ex officio
notaries public, and, as such, authorized to take acknowledgments of deeds;
but in taking them, like all other officers, they were required to affix their
official seal to their certificates of authentication, which was the seal of a
notary public, and which a justice of the peace was authorized to use ex
officio, and the only one, he having none as justice of the peace, independent
of his being ex officio a notary public.”

More in point is the case of Wilson vs. Simpson, above cited, where-
in the court used the following language:

“The acknowledgment was taken in 1878. The law then in force (Pas.
Dig., Art. 7418), as now, conferred authority upon notaries public in other
States of the Union to authenticate conveyances for the purposge of regis-
tration, and it seems to us that the authority of a notary, who is lawfully
such by virtue of his holding some other office, is quite as ample as if he
were notary by direct appointment. Such is virtually the decision in
Butler vs. Dunagan, 19 Texas, 559, where it was held that an acknowledg-
ment taken before a primary judge was good, by reason of his being ex
officio a notary public, although the statute did not in terms autborize
primary judges to take such acknowlédgments, and the officer did not sign
as a notary public. We think, therefore, that the court erred in excluding
the deed in question’. .

The citation of the above anthorities and the quotations therefrom
establish our contention that it is unnecessary for a justice of the
peace in making his certificate of acknowledgment to designate him-
self as a notary public. The Constitution has conferred that authority
upon him and the statute has further confirmed it. All officers and
persons of this State are charged with a notice that a justice of_ the
peace in this State has all the powers of a notary publie, and it is
not necessary for a clerk of the county court to be advised in the
certificate of the justice of the peace that he is clothed with the powers
of a notary publie, for as above stated, he is charged with such notice
by the plain terms of the Constitution. It seems perfectly apparent,
therefore, that in exercising the ministerial functions of a notary
public that the justice of the peace is not acting as a notary publie,
but is merely exercising the powers conferred upon a justice of the
peace, and that any compensation received by him for such aets is
compensation accruing to him by reason of his election and qualifica-
tion as a justice of the peace.

Article 3881, Revised Statutes of 1911, as amended by the act of
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April 3, 1913, referred to in your letter, provides in part that the
maximum amount of fees of all kinds that may be retained by any
officer mentioned in this Article as compensation for services shall be
as follows:

“* * % * Jystice of the peace an amount not exceeding $2000 per
annum * * * * provided that this act shall not apply to justice of the
peace or constables except those holding offices in cities of more than
twenty thousand inhabitants to be determined by the last United States
census’’. '

As stated in your letter, Beaumont is a city of more than twenty
thousand inhabitants, and therefore the statute above referred to is
applicable to the justice of the peace in your city. The expression
“‘fees of all kinds’’ has been subject to definition by the courts of this
State in Ellis County vs. Thompson, 95 Texas, 22; Navarro County
vs. Howell, 129 S. W., 857.

In Ellis County vs. Thompson it is said:

“The phrase ‘fees of all kinds’ embraces every kind of compensation to
a clerk of the county court, unless excepted by some provision of the
statute. Article 2495k, Revised Statutes, excepts certain fees of sheriffs
from the operation of the law. The exceptions are so definite that by im-
plication all fees not mentioned in the exceptions are excluded therefrom
and thereby included within the requirements of the act”.

The case of Navarro County vs. Howard, above cited, approves the
Ellis County case in the following language:

“In the case of Ellis County vs. Thompson, 95 Texas, 22, our supreme
court held that the phrase ‘fees of all kinds’ mentioned in the foregoing
section of the Act of 1897 embraces every kind of compensation allowed
by law to the clerk of the county court, unless excepted by some provision
of said act.”

A definition of the word ‘‘fees’’ is found in the case of the city of
Austin vs. Johns, 62 Texas, 179, in the following language:

“The word ‘fees’ as defined by Burrill, is said to be the reward or com-
pensation or wages allowed by law to an officer for services performed by
him in the discharge of hig official duties. The latter author cites cases
showing the difference between fees of an attorney, counselor and physician
and the costs of a suit.

‘Webster, in his Unabridged Dictionary, p. 444, word ‘fee,’ following
the elementary law writers, also gives, in substance and quite fully, the
same definition of this word.”

Then follows the expression in the opinion that the above definition
is a well known and a correct legal definition of the word ‘‘fee.”’ We
suppose there would be no contention that fees received for notary
work by justices of the peace are excepted by the statute, and do not
come under the operations of what is known as the fee bill.

The case of State of Nebraska ex rel, Lancaster County Commis-
sioners vs. Paul Holm, 64 L. R. A., 131, seems to be a well considered
case in which is collated decisions not only of the Nebraska courts.
but of other courts of the Union bearing upon a similar question, and
as the opinion in this case gives the facts and holdings of the various
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courts in a brief and concise manher with citation of authorities, we
copy from that case rather extensively, as follows:

“It may be stated at the outset that, if the services for which respondent
received the money in question were any part of the duties of his office, he
would be required to account for and pay the same over to the relator;
and it would make no difference whether the statute prescribing such
duties fixed the amount of compensation therefor, or whether the amount
was fixed by the agreement of the respondent and the person for whom
he performed the service. Counsel for the relator contends that the money
was received because of respondent’s official position, and the judgment
should be reversed because of the rule announced in State ex rel Miller vs.
Sovereign, 17 Neb., 175, 22 N. W. Rep., 3563. In that case the acts per-
formed by Sovereign were a part of his official duties, and it was held that
he could not, by making his certificate as a notary public instead of county
clerk, avoid accounting for the fees which were fixed by law for the per-
formance of those duties. We are also cited to the well known case of
State ex rel Atty. Gen. vs. Leidtke, 12 Neb., 171, 10 N. W. Rep., 703. In
that case Leidtke, who was the auditor of public accounts, performed
certain duties in administering the law relating to insurance companies.
Those duties were required of him by virtue of his office, and the fees
therefor were fixed by law. The statute further provided that such fees
should be paid to him as auditor. It was contended that for that reason
he was entitled to retain those fees in addition to the amount of his salary
as fixed by law and the Constitution. It was held that the Constitution
requires these fees to be paid to the state treasurer, and Leidtke was for
that reason ordered to account for and pay the same over to the State.
Counsel also calls our attention to the case of State ex rel Chesney vs.
Wallichs. 16 Neb., 110, 20 N. W. Rep., 27. The only question involved in
that case was whether or not a county presenting its refunding bonds to
the auditor for registration must pay one-fourth of 1 per cent on the dollar
for each bond registered as provided by law. Our attention is also called
to State ex rel Frontier County vs. Kelly, 30 Neb., 574, 46 N. W. Rep., T14.
In that case it was held that where a county clerk, who was also a notary
public, took acknowledgments of deeds, mortgages, affidavits, and deposi-
tions, as a notary publie, it was his duty to enter upon his fee book. as
county clerk, and report to the cdunty board, every item received by him
for such services, under the rule laid down in State ex rel Miller vs.
Sovereign, 17 Neb., 175, 22 N. W. Rep., 353. It was further held that he
could not retain the fees received by him for making and certifying ab-
stracts of title, which was a part of the duties of his office, although he was
at that time a bonded abstractor. The relator relies, also, on the case of
State ex rel Holt County vs. Hazelet, 41 Neb., 2567, 59 N. W. Rep., 891. In
that case the county clerk insisted that he was entitled to receive. retain,
and not aceount for and pay over to the county. the fee of $2 for furnishing
the sheriff with a certificate of liens and encumbrances in cases of appraisal
and sale under decrees of foreclosure and on execution. It was held that
it was a part of the official duties of the clerk to furnish such certificates
when requested to do so by the sheriff: that he was entitled to collect
therefor the sum of $2 in each case, which he must enter upon his fee
book, and account for, notwithstanding the duty was performed by his
deputies outside of regular office hours. State ex rel Lancaster County vs.
Silver, 9 Neb., 85, 2 N. W. Rep., 215, is also relied on by the relator.
Silver was the county clerk of Lancaster County, and claimed that extra
compensation should be allowed him by the board of commissioners for
making the tax list and duplicates. His claim was disallowed, and it was
held that a public officer must discharge all of the duties pertaining to his
office for the compensation allowed by law, and that he cannot be allowed
compensation for extra work unless it is authorized by the statute. We
are further cited to Bayha vs. Webster County, 18 Neb., 131, 24 N. W.
Rep., 457. The only question presented in that case was whether or not
the clerk was entitled to extra compensation for making out the tax list,
and it was again held that a public officer must discharge all the duties
pertaining to his office for the compensation allowed by law; that he can
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receive no compensation for extra work unless it is authorized by statute.
Lastly, our attention is called to the case of Heald vs. Polk County, 46
Neb., 28, 64 N. W. Rep., 376, where the same question was involved and
was decided in the same way as in the case last above mentioned.

“It is further contended that, even if it was not the official duty of the
respondent to perform these services, yet he was the county’s officer, and
the custodian of its books and seal, and that he cannot be heard to say
that he performed them as an individual. To sustain this view, the relator
cites Blaco vs. State, 58 Neb., 566; 78 N. W, Rep., 1056. An examination
of that case discloses that the decision is based, as in all of the foregoing
cases, on the fact that the fees were received on account of official services
provided for by law; and the particular point decided was that the respond-
ent must account for such feés, whether he performed the services regu-
larly or irregularly, and that his bondsmen could not escape liability on the
claim that the services were irregularly performed.

“So it would seem that our decision must be based upon the sole ques-
tion as to whether or not the services rendered for the applicants, as above
stated, were a part of the official duties of the respondent. If they were,
then he must account for and pay over the money received therefor to the
relator. If, however, they were no part of his official duties, then the
question falls within the rule announced in the case of State vs. Obert,
53 Kan., 107; 36 Pac., 64, where it was held that a county treasurer, who,
for compensation, made searches and answered letters of inquiry, and
charged therefor, without a statute authorizing a charge, did not have to
report such fees except for his certificate alone. The law of Kansds on
this question is the same as the law of this State. It was provided by the
Kansas statutes that in counties having a population of more than 5000
and not over 10,000, the treasurer should receive $1500 per annum and
that he should account for and pay over to the county all of the money
collected by him as fees in excess of that amount. It was stated in the
body of the opinion that, under the general statutes relating to fees and
salaries, county officers are entitled to no more compensation than the
salaries fixed by law, and that all fees received by them for official services
should be accounted for and deducted from each guarterly allowance of
salary. The court further said: ‘We do not think that the fees Obert
collected for making and certifying abstracts of title, and in writing letters,
and giving information therein as to taxes, etc., should be reported or
accounted for. Such services are no part of the official duty of a county
treasurer, as that duty is defined by the statute,’” citing Mallory vs. Fergu-
son, 50 Kan., 685; 22 L. R. A., 99; 32 Pac., 410. The same rule was
announced in the case of San Bernardina County vs. Davidson 112 Cal,,
503; 44 Pac., 659, In that case it was shown that it was the custom of
miners to have the county recorder record notice of mining claims. There
was no statute requiring such work, but the clerk kept a record, and
charged for it. It was held that ‘it was no duty imposed by law, and no
fees fixed by law for it, and hence he need not account for such fees.” The
case of Cornell vs. Irvine, 56 Neb., 657; 77 N. W. Rep., 114, seems to
throw some light on this question. There it was said that where a State
officer has rendered services outside of, and not incompatible with, his
duties as such officer, it is not proper for the auditor of public accounts
to refuse to issue a warrant in payment of such extra services merely be-
cause the salary of such officer was already paid for the period during
which said extra services were rendered.”

It seems from a reading of the authorities in the above case that
the overwhelming weight of authority is to the effect that where the
services rendered arc a part of the eofficial dutics of the officers and
the fees of snuch officer are to be remitted to the county, then all fees
collected by him must he turned over to the county.

Tt will be noted that in the case of State vs. Sovereign, 17 Neb., 175,
the court held that where a county clerk who was also a notary publie
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took acknowldgments as such notary, that it would be his duty as
county clerk to enter upon his fee books all fees collected as a notary
public and acecount for same to the county. So, under the authority
of that case, we might abandon our contention that the duties and
powers devolving upon the justice of the peace as notary publie do
not constitute him a dual officer and concede that the fees collected
for notarial work are collected as a notary public and not as a justice
of the peace, yet even under this state of facts the fees collected by
the justice of the peace as a notary public must be incorporated in
his record and accounted for in a statement with the county. How-
ever, we do not base our opinion upon this reason, but upon the
proposition that a justice of the peace is not a dual officer; that he
is not exercising at one and the same time the powers and functions
of two officers, but that he is one officer upon whom has been con-
ferred the powers, rights and privileges pertaining to another officer.

The act of 1907, which is now Article 3880, et seq., as amended hy
the act of the Thirty-third Legislature and being what is commonly
known as the fee bill, is dealing in its limitations with those provi-
sions of Title 58 of the Revised Statutes of 1911, which in detail set
out the fees allowed to certain officers for certain duties therein enum-
erated. We do not mean to say that Title 58 of the Revised Statutes
contain all the fees of office coming within the limitation prescribed
by Chapter 4 of Title 58, which chapter fixes the maximum of fees
that may be retained, but it is sufficient for an illustration of this
contention to cite Article 3867 which is a schedule of fees that may
be received by justice of the peace, and Article 3878, which is a
schedule of fees that may be received by notaries public. Article 3881
preseribing the maximum amount of fees of all kind that may be re-
tained by any officer. mentions among other officers so limited in their
fees that of justice of the peace. If this act, then, is a limitation upon
the preceding chapters of the title, we see no eseape from the con-
clusion that the Legislature, charged with the knowledge that a jus-
tice of the peace exercises the functions of a notary public and with
the further knowledge that the fees of justices of the peace as such
and of notaries public as such had been expressly provided for by
prior acts, then that such legislation as is set out in Article 3881 was
directed at all the fees to be retained by a justice of the peace in what-
ever capacity he may act.

The Legislature is always presumed to be acquainted with the law
and especially those laws bearing upon the subject upon which it
attempts to legislate. The rule is thus laid down in Lewis’ Suther-
land Statutory Construction:

“It is presumed that the Legislature is acquainted with the law; that
it has a knowledge of the State of it upon the subjects upon which it
legislates; that it is informed of previous legislation 'and the construction
it has received. The Legislature is always presumed to know the prin-
ciples of statutory construction.” (Sec. 499, 2nd ed.)

The aunthor here cites numerous authorities in support of the prop-

osition there announced. The same author in section 355 uses the
following language :
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“As all legislatures are presumed to proceed with a knowledge of exist-
ing laws, they may properly be deemed to legislate with the general pro-
visions of such a nature in view.” s

Also in Section 447 of the same work the author used this expres-
gion :

“The Legislatures are presumed to knew existing statutes and the law
of the State relating to the subjects with which they deal.”

Therefore, when the Legislature in Article 3881, R. S., 1911,
limited the maximum fees that may be retained by a justice of the
peace it is presumed that the Legislature enacted such statute with
the knowledge that legislation prior thereto had conferred upon a
justice of the peace all of the duties, powers and emoluments of the
office of notary public; that prior legislation had fixed the schedule
of fees not only of a justice of the peace while acting as such, but of
notaries public as well, and we are therefore bound to conclude that
it was the intention of the Legislature that all fees aceruing to a
justice of the peace by reason of his office in any capacity he may
act should be accounted for by such. justice of the peace in making
up his maximum. We are not at liberty to say that a justice of the
peace shall not acecount for his notary publie fees, but must account
for his inquest or examining trial fees. All of the compensation re-
ceived by a justice of the peace comes by way of fees of office either
in one capacity or another, and if he must account for one he must
account for all under the plain language of the statute, Article 3881.

Under our law a justice of the peace is required to discharge certain
duties and in the discharge of such duties he acts in four separate and
distinet eapacities. He may sit as a court of inquiry under the pro-
visions of Article 976, C. C. P., to detect and ferret erimes. He may
sit as a magistrate in examining trials; he sits as a court in the trial
of cases before him, civil or criminal; he acts as a notary public in
the taking of acknowledgments, ete. Brown vs. State, 55 Texas Crim.
Rep., 572. In our opinion such officer could no more escape the duty
of accounting for the fees obtained while acting in any other capacity
than he could those obtained while discharging his duty as notary
publie. :

The Legislature in placing the justice of the peace under the pro-
vision of what is known as the fee bill and limiting the amount that
he may retain, that is those in cities of more than twenty thousand,
has, as it had the perfect right to do, classified those officers and placed
the limitation of fees upon a class. Not only has the Legislature
classified justices of the peace as such, but it has carved out a class
of officers exercising the rights of notaries public which under the
decisions of the courts it had ample authority to do.

Clark vs. Findley, 93 Texas, 178,
Logan vs. State, 54 Crim., 74.
G. C. & 8. F. Ry. Co. vs. Ellis, 165 U. S,, 150.

The case of Clark vs. Findley. supra, was a general onslaught upon
what is known as the fee bill alleging among other things that it was
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violative of Article 3, Section 56 of the Constitution prohibiting the
passage of special or ]ocal laws as general laws may be made applica-
blein that it applied to some counties of the State and not to others
and to certain officers of the State in certain counties, and did not
apply to the same officers in other counties. The eourt in passing upon
this question said:

“But we do not find it necessary to repose upon the former ruling of
the court. A law is not special because it does not apply to all persons
or things alike. Indeed, most of our laws apply to some one or more
classes of persons or of things and exclude all others. Such are laws as
to the rights of infants, married women, corporations, carriers, etc. Indeed,
it is perhaps the exception when a statute is found which applies to every
person or thing alike. Hence it cannot be that the statute under consider-
ation is special merely because it is made to operate in some counties of
the State and not in others. The definition of a general law. as distin-
guished from a special law given by the Supreme Court of Pennsylvania
in the case of Wheeler vs. Philadelphia, 77 Pennsylvania State, 338, and
approved by the Supreme Court of Missouri, is perhaps as accurate as any
that has been given. State vs. Tolle, 71 Mo., 645. The court in the former
case say: ‘Without entering at large upon the discussion of what is here
meant by a local or special law, it is sufficient to say that a statute which
relates to persons or things as a class is a general law, while a statute
which relates to particular persons or things of a class is special, and comes
within the constitutional prohibition. The law in question is applicable
to every county of the designated class. Now, we do not propose to be led
off into any extended discussion as to what is a proper class for the appli-
cation of a general law. The tendency of recent decisions upon the subject,
as it seems to us, is to drift into refinements that are rather more specious
than profitable. It is said in some of the cases that the classification must
be reasonable, in others that it must not be unréasonable or arbitrary, ete.
If it is meant by this that the Legislature cannot evade the prohibition of
the Constitution as to special laws by making a law applicable to a pre-
tended class which is, in fact, no class, we concur in the proposition. Such
was the law passed upon in the case of Commonwealth vs. Patton, 88
Pennsylvania, 258. That statute was made applicable to all counties in
which there was a population of more than 60,000 and an incorporated
city with a population exceeding 8000 ‘situate at a distance from the
county seat of more than twenty-seven miles by the usually traveled public
road.” There was but one city in the State which came within the pre-
tended class. The court held this a covert attempt at special legislation,
and that the Supreme Court of that State has found it necessary to repress
it with a strong hand. In so far as the courts which undertake to define
the basis upon which the classification must rest hold that the Legislature
cannot, by a pretended classification, evade a constitutional restriction, we
fully concur with them. But if they hold that a classification which does
not manifest a purpose to evade the Constitution is not sufficient to support
a statute as a general law, merely because in the court’s opinion the classi-
fication is unreasonable, we are not prepared to concur. To what class or
classes of persons or things a statute should apply is, as a general rule,
a legislative question. When the intent of the Legislature is clear, the
policy of the law is a matter which does not concern the courts. A Legis-
lature may reach the conclusion that the compensation of certain officers
in certain counties of the State is excessive, while in others it is not more
than enough. By the reduction of the fees of office throughout the State,
they may correct the evil in those in which the compensation is too great;
but they would probably inflict a greater evil by making the compensation
too small in all the others. In such a case, it becomes necessary to make
the law applicable to some and not to all. There must be a classification.
That classification may be either by population or by taxable values. One
Legislature might do as the Legislature of Texas did—make the classifi-
cation by population; another, as was done by the Legislature of Arizona,
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might make the taxable values of the respective counties the basis of
classification. Shall the courts inquire which is correct? Can they say
that the work of an officer is not in some degree proportionate to the popu-
lation of his county? On the other hand, can they say that the more the
property of a county, the more the crime? To ask these questions is to
make it apparent that they are questions of policy, determinable by the
political department of the government, and not questions the determin-
ation of which by the Legislature is subject to review by the courts. There-
fore, should we adopt the rule that in order to make an act a general law
the classification adopted should be reasonable, we should still be con-
strained to hold the statute in question a general law and valid under our
Constitution, for we cannot say that the classification is unreasonable.
It may be, as urged in the argument, that there are counties in the class
to which the law is made applicable, the population of which very slightly
exceeds that of other counties which are without it; and that it seems
unreasonable to make a discrimination upon so slight a difference. To
this the answer is, the line must be drawn somewhere and that a similar
difficulty would probably result if the classification were made upon any
other basis. Exact equality in such matters, however desirable, is practi-
cally unattainable.

Nor do we think the act in question can be considered a local law within
the meaning of the term as used in the provision of the Constitution under
consideration. We have found no very satisfactory definition of a local
law. But it seems to us that it is one the operation of which is confined
to a fixed part of the territory of the State. While by the determination
of an extrinsic fact, its operation in the main may be restricted to a minor-
ity of the counties in the State, still it applies generally to the whole State.
Besides, the territory is not fixed, but is subject to change according to
the increase or decrease of the population of the respective counties as
may appear by the vote. And again, it is held that g statute, although its
enforcement be restricted to a fixed locality, is not local in its character
if persons or things throughout the State be affected by it. Williams vs.
People, 24 N. Y., 405; Healey vs. Dudley, 5 Lans., 115.”

In the case of Ldgan vs. State, above cited, the Court of Criminal
Appeals, in discussing the question of the special laws, said:

“In the case of State vs. Corson, 50 Atlantic Reporter, 780, it was held
that ‘a statute is not special or local within the meaning of the Consti-
tution merely because it prohibits the doing of a thing in a particular
locality, but is general if it applies equally to all citizens and deuals with
a matter of general concern.” See also Doughtrey vs. Conover, 42 N. J.
Law (13 Vroom), 193. In an opinion delivered by Associate Justice Book-
hout in the case of Smith vs. Grayson County, 18 Texas Civ. App., 133,
in discussing Section 56, Article 3, of the Constitution, held ‘that where
this prohibition applies—i. e., no local law shall be passed where a general
law can be made applicable—that it is the sole province of the Legislature
to determine whether or not a general law can be made applicable,’ citing
various authorities.”

In the case of G. C. & S. F. Ry. vs. Ellis, above cited, the Supreme
Court of the United States, in discussing the question of the classi-
fication and its validity under the fourteenth amendment to the Con-
stitution of the United States, said:

“It is apparent that the mere fact of classification is not sufficient to
relieve a statute from the reach of the equality clause of the Fourteenth
Amendment, and that in all cases it must appear not only that a classifi-
cation has been made, but also that it is one based upon some reasonable
ground—some difference which bears a just and proper relation to the
attempted classification and is not a mere arbitrary selection.”
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As we view the statute under discussion, the Constitution of the
State, as well as the statutes passed thereon, has created two classes
of notaries public in this State; first, those who are nominated by the
Governor and confirmed by the Senate; second, those persons who by
virtue of their election as justice of the peace are endowed with all
the rights, powers and privileges, as well as perquisites of a notary
publiec. 'We can not bring ourselves to the conclusion that this is an
improper or unconstitutional classification, but on the other hand that
there is an abundance of reasonable ground for such classification.

We therefore advise you that in the opinion of this Department the
justice of the peace in his reports under the fee bill should include
therein all fees collected by him for notary work performed.

FEES FOR PERFORMING MARRIAGE CEREMONY.

Replying to that division of your inquiry relating to the fees re-
ceived by the justice of the peace for performing marriage ceremony,
we beg to advise that in the opinion of this Department there is no
duty resting upon the justice of the peace to keep any account of fees
received by him for such services, nor to make any report thereof,
nor to account therefor in his statement under the fee bill.

There is no statute in this State prescribing the fees that may be
charged for any officer who may perform such ceremony. It seems
that the compensation to the officers for their services in performing
so delightful a ceremony is left entirely in the discretion of the bride-
groom and the amount of his donation we take it is measured only
by his liberality upon that occasion. The only case we have been able
to disecover upon this point is that of the City of St. Louis vs. Sommers,
Justice of the Peace, 50 S. W., 102. The court in that case said:

“A justice of the peace, by the laws of Missouri, is authorized to solem-
nize marriages. Rev. St., 1889, 6843. He is allowed a fee of two dollars
for solemnizing each marriage. Rev. St., 1889, 5005. Does the act of
1891 (Laws Mo., 1891, p. 175) require him to pay all such fees into the
city treasury? Section 12 of said act provides that each justice of the
peace elected under the provisions of said act, which is applicable to the
city of St. Louis alone, shall receive a salary of $2500 per annum, payable
monthly out of the treasury of said city. Such justice is required to ap-
point a clerk of his court to hold office during the pleasure of gsuch justice,
who shall give bond. By Section 16 it is provided: °‘All fees and costs
collected in said courts not paid to or collected by the constables or their
deputies shall be paid to and received by said clerks, and in no instance
paid to or received by said justices; said clerk shall pay over all said fees
collected for any services of the justice to the treasurer of said city every
thirty days, accompanied by a sworn statement,” etc. Section 17 requires
said clerks to keep accurate books, in which shall be entered full, complete,
itemized accounts of all fees and costs taxed or collected in said courts.
A careful reading of the act in question and all of its parts discloses a
purpose on the part of the Legislature to define his jurisdiction as an in-
ferior judicial tribunal, and fix his compensation therefor. For such ju-
dicial services, and for these alone, he is to receive $2500. It is of these
services his clerk is required to keep an accurate book, and the fees and
costs fixed by the general statutes of the State for such services are re-
quired to be taxed and collected by the clerk and constable, and the justice
is forbidden to collect such. The act, by its terms, only requires the clerks
to tax and collect ‘the fees and costs collected in said courts’; and no refer-
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ence is to be found in the act to fees which the justice may receive for fees
for services wholly disconnected from his judicial character. The right to
collect the latter is not repealed expressly or by implication, and the statute
nowhere directs him to pay these into the city treasury. The solemnization
of a marriage is in no sense a judicial act. Were a justice to perform it
in his court, no record or note could be made of it. It may be performed
anywhere within hig jurisdiction, at any and all hours of the night, or on
Sunday; and there is nothing which requires the clerk to attend the justice
in his perambulations, or to take ex officio notice when parties will call
upon the justice at his home to perform the marriage ceremony, nor does
it require the justice to report such ceremony to his absent clerk.”

There is no provision in the statutes of this State for the justice
of the peace making any record whatsoever for marriage ceremonies
performed by him other than the certificate upon the license.

We therefore advise you that in our opinion the justice of the peace
would not be required to keep an account of the fees paid him for
performing marriage ceremonies. nor would he be required to report
same and aceount thercfor under the fee bill.

Very truly yours,
C. W. TAYLOR,
Assistant Attorney General.

FeEs oF OFFICE—COMMISSIONS—JUSTICE OF THE PEACE.

A justice of the peace is not a clerk of his own court, and therefore is
not entitled to a commission of five per cent on fines collected.

A justice of the peace is entitled to five per cent commission on fines
collected by virtue of the statute authorizing such commission to be de-
ducted by sheriffs and other officers collecting moneys for the State or
county, except jury fees.

Articles 1193 and 1194, Code of Criminal Procedure of 1911,

January 15, 1915.
Hon. 0. B. Wigley, County Attorney, Newton, Texas. :

Drar Sir: The Department is in receipt of your favor of Jan-
vary the 11th, reading as follows: :

“Some confusion has arisen in this county lately as to the construction
of Article 1143, C. C. P. (Mcllwaine’s Digest), which provides for the
payment of a commission to district and county attorneys and clerks of
the court upon all fines recovered and collected by them. What we desire
to know from you is whether or not a justice of the peace is entitled, under
this statute, to any commission on fines collected on judgments rendered
in his court.

“As we have frequently recurring cases involving this article of the
Code, I would thank you for an opinion stating whether or not he is en-
titled to same.”

The question presented by you is one not easy of solution for the
reason that it involves the construction of not only Article 1193
(1143 of the old code referred to by you) but also of Article 1194
(1144 old code), relating to commissions allowable to officers for the
collection of moncys due the State and county. For convenicnce,
we here copy these two articles:

18—Atty. Gen.
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“Article 1193 (1143). The district or county attorney shall be entitled
to ten per cent on all fines, forfeitures or moneys collected for the State
or county upon judgments recovered by him; and the clerk of the court
in which such judgments are rendered shall be entitled to five per cent
‘'of the amount of said judgments, to be paid out of the amount when col-
lected.

“Article 1194 (1144). The sheriff or other officer who collects money
for the State or county under any of the provisions of this Code, except
jury fees, shall be entitled to retain five per cent thereof when collected.”

The only case we find bearing directly upon this point is that of
MecLennan County vs. Boggess et al., 137 S. W., 346, wherein the
Supreme Court, upon a certified question from the Court of Civil
Appeals of the Third Supreme Judicial District, held that under
Article 1143, Code of Criminal Procedure, the justice of the-+peace is
not the clerk of his own court and is therefore not entitled to retain
a commission of five per cent npon fines collected by him. A reading
of this case will disclose that the opinion is based entirely upon
Article 1143 and that Article 1144 of the old code, which is now
Article 1194 of the Code of Criminal Procedure of 1911, was not
considered by the court, and no contention was made by the defendant
in error that he was entitled to a commission under the last named
article.

Tt appears that in the interim between the decision of the Supreme
Court and the decision by the Court of Civil Appeals based upon the
answer of the Supreme Court that the Attorney General’s Depart-
ment, through Mr. Walter C. Woodward. Assistant Attorney Gen-
eral, rendered an opinion holding that while a justice of the peace
was not the clerk of his own court and was therefore not entitled to a
five per ecent commission on fines collected by reason of Article 1143,
vet by reason of Article 1144, being an officer authorized to collect
fines due the State under other provisions of the statute, he is en-
titled to a five per cent commission on fines collected, such fines being
moneys due the county.

We arc impressed with the correctness of this view, and in order
that you may have the benefit of this opinion we copy it as follows:

ATTORNEY GENERAL'S DEPARTMENT, STATE OF TEXAS.

AvusTIN, June 27, 1911,

Hon. Lamar Bethea, County Atltorney. Bryan, Texas:

Dear Sir: We are in receipt of your letter of the 26th instant, relating
to the commission allowed a justice of the peace on fines collected by him
for the use of the State or county.

In the case of McLennan County vs. Boggess, 137 S. W., 346, the
Court of Civil Appeals certified the question of the right of a justice of
the peace to retain five per cent commission on fines collected by him under
Article 1143 of the Code of Criminal Procedure. The Supreme Court held
in answer to the certified question that the justice of the peace was not a
clerk of his court, and that under Article 1143 he was not entitled to the
five per cent commission. There is another article, however, towit, Article
1144 of the Code of Criminal Procedure, which provides as follows:

“The sheriff or other officer who collects money for the State or county
under any of the provisions of this Code, except jury fees, shall be entitled
to retain five per cent thereof when collected.”
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In my opinion, under thig article of the statute, the justice of the peace
would be entitled, when the fine was collected by him, to retain five per
cent thereof as commission. His right, of course, in this instance, even
though collected by him, would depend upon whether he has the right to
collect the fine in the first instance. I am led to believe that he is per-
mitted to collect moneys for the use of the State and county, such as fines,
etc., by reason of the fact that under Article 1013, Code of Criminal Pro-
cedure, a justice of the peace is one of the officers named therein whose
duty it is to make a report of all moneys collected for the county, as pro-
vided for in Article 1012, Code of Criminal Procedure.

It is further provided by Article 1011, Code of Criminal Procedure, that
the report shall show the amount collected, when and from whom collected
and the disposition that has been made of the money.

It is provided by Article 1015, Code of Criminal Procedure, that the
money when collected shall be paid over by the officer collecting same to
the county treasurer of the proper county after first deducting therefrom
the legal fees and commissions for collecting the same.

Therefore, you are advised in answer to your letter that it is my opinion
a justice of the peace is entitled under Article 1144, Code of Criminal
Procedure, to retain five per cent of the fines collected by him. This article
of the statute was not discussed in the opinion in the case above cited, and
it seemed not to be directly before the court in that case. Therefore this
opinion is not in conflict with the opinion in the case above cited.

Yours very truly,
WALTER C. WOODWARD,
Asgistant Attorney General.

The opinion of the Court of Civil Appeals in the case of McLennan
County vs. Boggess et al,, based upon the answer of the Supreme
Court to the certified question, is found in 139 Southwestern Re-
porter, page 1154.

In a motion for rehearing in this court the right of a justice of the
peace to a commission under Article 1144 of the Code of Criminal
Procedure was set up for the first time, and the court makes mention
of the fact that the Attorney General had rendered the above opinion,
saying:

“It is stated in the motion for mew trial that the Attorney General's
Department has recently held that when a justice of the peace collects a
fine from the party against whom it has been adjudged by a judgment of
his court, he is entitled to five per cent thereof under Article 1144, That
ruling may be entirely correct. * * *

While this language of the court is not an approval of the opinion
of the Attorney (eneral’s Department, yet it is persuasive that the
court was at least favorably impressed with that ruling. The mo-
tion for rehearing in this casec was overruled for the reason that
Boggess, the justice of the peace, had deducted from the fines col-
leected ten per cent for the county attorney, five per cent for the con-
stable, and also five per cent for himself as justice of the peace,
and the court held that, under the law, he was authorized to dednct
only fifteen per’ cent; that is, ten per cent for the county attorney
and five per cent for the constable or justice of the peace for making
the collection, and that eighty-five per cent should have been remit-
ted to the county; that in so far as that case was concerned, it was
immaterial as to who was entitled to the five per cent for collecting,
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and that Boggess, having retained twenty per cent, was due the county
five per cent and judgment was rendered accordingly.

Taking all of the above matters into consideration, we are of the
opinion that where a justice of the peace actually makes the col-
lection of a fine due the county that he would be entitled to a com-
mission of five per cent, under Article 1194 of the Code of Criminal
Procedure of 1911; that is to say, we are of the opinion that the officer
making the collection is entitled to the commission,—if the constable
makes the collection he is entitled to the five per cent commission, or
if the justice of the peace makes the collection he would be entitled
to the commission. The justice of the peace would not be entitled
to this commission by reason of being the clerk of his court, under
Article 1193, but as the collecting agent for the county, under Article
1194 Code of Criminal Procedure.

To be more specific and confine this opinion to the direct question
propounded by you, we answer your inquiry and say:

(1) The county attorney is entitled to ten per cent commission
on fines collected in the justice court on judgments procured by him.

(2) If such fine is collected by a constable or sheriff, such officer
is entitled to a commission of five per cent for making such collection.

(3) 1If such fine is collected by the justice of the peace, without
the aid of the capias pro fine executed by the sheriff or constable,
then the justice of the peace would be entitled to a commission of
five per cent for making such collection.

(4) In no event would the constable or sheriff and the justice
of the peace both be entitled to the commission, for this commission
is allowed as a compensation to the officer making the collection and
is not allowed to the justice of the peace as the clerk of his court
for clerical services performed, for, as held in the case of MeLennan
County vs. Boggess, above cited, a justice of the peace is not the clerk
of his court, and is not entitled to a commission on fines collected
under the provisions of Article 1193, Code Criminal Procedure. This
opinion holds that the justice of the peace is only entitled to a com-
mission of five per cent on fines actually collected by him without the
aid of the sheriff or constable in prosecutions arising under the Crim-

nal Code.
State vs. Hart, Dist. Clk., 96 Texas, 102.

Trusting this opinion will be of service to you, I am, with respect,
. Yours very truly,
C. W. TAYLOR,
Assistant Attorney General.

FEes or OrFricE—COUNTY CLERK.

The county clerk is entitled to fifty cents for issuance of citation, includ-
ing requisite number of copies thereof.

The county clerk is entitled to ten cents per hundred words for record-
ing abstract of judgment. .

The county clerk is not entitled to a fee for assessing damages in a case
not tried by a jury.

The county clerk is entitled to charge for entering an appearance only
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where defendant appears in person or by attorney and enters his appear-
ance without the service of citation.
Revised Statutes, Articles 1850, 1514, 6832, 3865, 3860 and 1881,

October 6, 1914.
Hon. T. P. Hart, County Attorney, Falfurrias, Tezas.

DEeAr Si®: Owing to a great press of business in this Department
your communication has been unanswered until now. You propound
four interrogatories, and we will answer them in their order.

1. We advise that a county clerk would be entitled to only fifty
cents for issuing a writ of citation and all necessary copies thereof to
defendants in the county. It is the duty of the county clerk to issue
copy of citation to all defendants. The only fee provided therefor
is fifty cents for the citation including the copy, and he would only
be entitled to fifty cents regardless of the number of copies necessary
in the suit. :

Moore vs. McClure, 64 S. W., 810.
E. Hallman vs. R. F. Campbell, 57 Texas, 54.
Scott vs. Ray, 141 S. W., 1002,

2. Beg to say that the amount allowed for the recording of ab-
stracts of judgments when properly authenticated and entitled to reg-
istration under Articles 5614 and 6832 is the fee allowed by the fee
bill under Article 3860, or ten cents for each one hundred words,
including the certificate and seal.

3. While Article 3860 prescribing the fees of the county clerk con-
tains an item ‘‘assessing the damages in each case not tried by a jury,
fifty cents.”” Yet Article 3863 provides that ‘‘no county or distriet
clerk shall receive any compensation for assessing damages in any
case.”’ This being a subsequent statute we advise that the eclerk
would not be entitled to any fee for such service.

4. You are advised that the only instance in which the clerk would
be entitled to charge a fee for entering an appearance would be under
the provisions of Article 1881, Revised Civil Statutes, which reads
as follows:

“The defendant may, in person, or by attorney, or by his duly authorized
agent, enter an appearance in open court, and such appearance shall be
noted by the judge upon his docket and entered in the minutes, and shall
have the same force and effect as if citation had been duly issued and
served as provided by law.”

The items allowed by the fee bill are intended as compensation to
the officers for services performed. Technically appearances are made
in court by both plaintiff and defendant in various manners, but
the instance referred to' in the article above quoted is the only one
where the entering of an appearance necessitates some act on the
part of the clerk. The filing of the petition in a suit is technically
an appearance by the plaintiff and likewise the filing of an answer
by the defendant is technically an appearance by the defendant, but
in such cases the clerk receives his compensation by way of a filing
fee. It could not be contended that the law intended that he should
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receive an additional compensation for entering an appearance where
he performed no duty. You are therefore advised that the only
instance that a clerk wonld be authorized to charge for entering an
appearance would be that set out in Article 1881 above quoted.
‘With respect, I am, .
Yours very truly,
C. W. TaAYLOR,
Assistant Attorney General.

Fees or OrFFICE—COUNTY JUDGE—INDEPENDENT EXECUTORS.

Upon the appointment of an independent executor, the county judge is
entitled to the fees for the specific work performed under Article 3849,
R. S., 1911, and he is not entitled to a commission of one-half of one per
cent upon the cash shown by the inventory as under Article 3850.

December 20, 1915.
Hon. Sewall Myer, County Attorney, Houston, Texas.

DEAr Sik: The Attorney General is in receipt of your letter of
December 15th, reading as follows:

As the county attorney for Harris county, I have had a matter put up
to me for decision which will affect every county in the State, and the
matter will come before the courts of this State for determination, since
the parties adversely interested have already filed, in the probate court,
a motion to retax the costs in this particular estate.

The facts in the matter are that O, L. Cochran, a very wealthy man of
our city, died some time back, and by his will appointed his wife as inde-
pendent executrix, without bond.

The inventory and appraisement shows that he left on hand in cash
$89,006 and a certificate of deposit issued by the Houston Land and Trust
Company for $126,270.

Acting under Article 3850, and as has long been the custom in this
_county, there was taxed up as parl of the costs to the county judge a
commission of one-half of one per cent on the sum of $89,006 and also
upon the amount of the certificate of deposit, towit, $126,270.

In this county the fees of the county judge are always in excess of the
maximum allowed him by law. The county is, therefore, interested in this
particular matter, for the reason that the excess, of course, is now going
to the county.

The attorneys for the Cochran estate have taken the position that this
estate is to be administered under a will appointing Mrs. Cochran inde-
pendent executrix, and that the will providing that the only action which
will be taken by the probate court is the probating of the will and the filing
of an inventory, appraisement and list of claims, and that since the law
provides (Article 3849) fees for the county judges for performing the
duties required of him, he would not be entitled to retain the commission
of one-half of one per cent taxed against the estate as costs.

I have made some investigation into the matter, and am not at all satis-
fied that the county judge is entitled, under the above circumstances, to
make this charge of one-half of one per cent commission. It, however,
being a matter of so much importance, I desired to have the benefit of
your opinion, and any authorities which you could furnish me on the
matter.

I will appreciate your letting me hear from you at your earliest con-
venience.
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We are of the opinion that the county judge would not be entitled
to a commission upon the cash on hand in this estate, as shown by the
inventory and appraisement. .

Arficle 3849 of the Revised Statutes of 1911 prescribed the fees
allowed by the Legislature to the county judge for performing cer-
tain services in probate matters. It is provided that for probating
a will he shall be entitled to $2.00, for granting letters testamentary,
fifty cents, ete., covering all of the duties performed by the ecounty
judge in such matters for which a fee in a stipulated sum is fixed
by statute.

By Article 3850 it is provided that the county judge shall receive
a commission of one-half of one per cent on the actual cash receipts
of each executor, administrator or guardian, upon the approval of
the exhibits and the final settlement of the account of such exeecutor,
administrator or guardian, such article being in the following lan-
guage :

“There shall be allowed the county judge a commission of one-half of
one per cent upon the actual cash receipts of each executor, administrator
or guardian, upon the approval of the exhibits and the final settlement of
the account of such executor, administrator or guardian, but no more than
one such commission shall be charged on any amount received by any such
executor, administrator or guardian.”

A testator may provide that no action be had in the courts except
to probate the will and return an inventory, appraisement and list
of claims of his estate.

Article 3362 upon this subject reads as follows:

‘“Any person capable of making a will may so provide in his will that
no other action shall be had in the county court in relation to the settle-
ment of his estate than the probating and recording of his will, and” the
return of an inventory, appraisement and list of claims of his estate.”

In our opinion the purpose of this statute was to permit the testator
to dispose of his property not only without the delay necessary in an’
administration through the courts, but also to avoid the cost incident
thereto, save and except such costs as are allowed to the officers of the
court for the proceedings in the probate of the will and filing the
inventory. We are of the opinion that the county judge would not
be entitled to this commission for another reason:

Article 3241 of the statute requires executors to make annual ex-
hibits under oath fully showing the condition of the estate and to
make final settlement of the estate within three years from the grant
of letter, etc. In connection with this article we call your attention
specifically to the language of Article 3850, which says that the county
judge shall be entitled to the commission of one-half of one per cent
upon thé approval of the exhibits in the final settlement of the ac-
count of such executor, ete. It could not be said that the inventory
and appraisement filed by the executors with the assistance of the
appraisers is the exhibit called for in Article 3241, above referred to.

An inventory and appraisement is nothing more than a list of the
property belonging to the estate and the value placed thereon by the
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appraisers, attached to which is a list of all claims due or owing to
the estate, which, together with the inventory is sworn to by the ex-
ecutors and is in no sense an exhibit of the condition of the estate,
such as is contemplated by Article 3241. It is upon the filing of the
exhibit that the county judge is entitled to his commission of one-
half of one per cent and not upon the filing of the inventory.

In a very recent case, Grice vs. Cooley, County Judge, reported
in 179 8. W., 1098, Advance Sheet No. 7, the court in passing upon
the right of a county judge to a commission of one per cent upon the
cash receipts of a guardian, held that the same was payable only upon
the filing of the annual account of the guardian. In that case the
Court of Civil Appeals said:

“Proceeding on the theory that the Legislature, when it enacted that
such fees should be paid ‘upon the approval of the exhibits and the final
settlement of the account’ of the guardian, intended that full force and
effect should be given to both provisions, we conclude that such commis-
sions may be payable upon approval of the annual account or upon ap-
proval of the final account, depending upon when the guardian received
the money upon which the commission is sought to be collected. For
illustration, if, upon presentation of an annual account, it discloses that
cash has been received by the guardian prior to such presentation and sub-
sequent to any last annual account, such guardian would be entitled to
the specified commissions upon the approval of the account so presented.
On the other hand, if it appears from the guardian’s final account that
since his last annual account further cash has been received, he would be
entitled to his commission thereon upon the approval of such final account.
The reference to the approval of the guardian’s exhibits and the approval
of his final account we regard as merely fixing the period or time when
the county judge may tax his commissions, By Article 4186, R. S., 1911,
guardians are required to present an annual account, under oath, showing,
among other things, ‘a complete account of receipts and disbursements
since the last annual account.” Upon presentation of such annual account,
it is*by subsequent provisions of the statutes made the duty of the then pre-
siding county judge to conduct a hearing thereon, and if he is satisfiel that
the account is correct, it is his duty to approve same. Having made it the
duty of the county judge to approve such accounts, and having allowed a
fee of one-half of one per cent upon the ‘actual cash receipts’ shown there-
by, it surely follows, it seems to us, that the commissions are payable upon
such approval, for the reason that they were clearly intended for the benefit
of the officer performing the duty, and having been so intended, it was
never contemplated that he should forego his compensation until final
settlement of the estate, particularly when final settlement might not come
until after the lapse of many years and the possible death of the officer.
We do not, as indicated, think the reference to final settlement at all mean-
ingless. It is very probable that in many guardianship proceedings cash
would be received by the guardian in the period intervening between his
last annual account and the final account. If such cash was received, the
county judge who heard and approved such final account would be entitled
to the commission thereon, and the sole purpose, in our opinion, for any
reference to final settlement was to secure the officer in the payment of
the fees accruing at that time and which could not be done under the pro-
vision covering annual accounts.”

Again we are of the opinion that the one-half of one per cent com-
mission allowed to county judges is the compensation allowed for the
work of administering the estate, and the testator in this case having
expressly provided that the estate should be administered without
the assistance of a court it seems that it would be in effect to defeat
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the purpose of the statute and the testator as well to save the ex-
pense of administration if it should be held that the county judge
would be entitled to his commission upon the filing of the inventory
showing the cash on hand.

For the reasons above set out we are of the opinion and so advise
you that the county judge would not be entitled to a commission
upon the eash on hand, as shown by the inventory and appraisement
and list of claims.

Yours very truly,
C. W. TAYLOR,
Assistant Attorney General.

CoUNTY TREASURER—SALARY.

After the commissioners court had fixed the treasurer’s commission at
two and one-half per cent, but upon the prospective sale of a large issue
of road bonds, had reduced such commission to one-half of one per cent,
but such bonds were not sold, resulting in a reduction of $1000 in the
annual compensation of the treasurer, if such reduction wds in effect an
abolition of the office, then such order would be void, and the former, order
fixing the compensation at two and one-half per cent would be in full force
and effect and the commissioners court would have authority, even after
the treasurer had gone out of office, to enter an order directing the pay-
ment of the difference between one-half of one per cent and two and one-
half per cent.

Whether or not the reduction of the compensation allowed is in effect
an abolition of the office is a question of fact, which this Department can-
not determine.

Article 3873, Revised Statutes, 1911.

February 5, 1915.
Hon. J. A. Drane, County Attorney, Pecos, Texas.

DeAr Sir: The Department is in receipt of your letter, reading
as follows:

“Duripg the year 1914 J. B. Hudson was county treasurer of Reeves
county and received as his salary two and one-half per cent of moneys
received and the same amount for moneys paid out by him, as is provided
in Article 3873 of Vernon’s Sayles’ Revised Civil Statutes. In April of said
year Road District No. 1 of said county voted a $100,000 road bond issue,
and assuming that said bonds would be sold and the money received
thereon during the said treasurer’s incumbency, said commissioners court,
by an order duly made by them, reduced the said treasurer’s salary from
two and one-half per cent to one-half of one per cent. The road bonds
were never sold by the court, and subsequently the said J. B. Hudson,
treasurer, went out of office, and if the bonds are ever sold, his successor,
and not himself, will receive the remuneration. As a result of the re-
duction of the treasurer’s salary, from the date of the order of the court
to the time he went out of office he received approximately the sum of
$300, whereas under his previous allowance from the court he would have
received approximately the sum of $1300.

“Query: Is there now authority for the commissioners court to pay the
treasurer, by proper order, a sum of money equal to the amount he lost
by reason of said reduction of his salary on account of the supposed sale
of said road bonds as above set out?”’
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Article 3873 of the Revised Statutes, fixing the compensation of
county treasurers, reads as follows:

“County treasurers’ commissions.—The county treasurer shall receive
commissions on the moneys received and paid out by him, said commissions
to be fixed by order of the commissioners court as follows: For receiving
all moneys, other than school funds, for the county, not exceeding two and
one-half per cent, and not exceeding two and one-half per cent, for paying
out the same; provided, however, he shall receive no commissions for
receiving money from his predecessor nor for paying over money to his
successor in office.”

This article, however, is subject to the limitation placed thereon
by Article 3875, which reads as follows:

“Commissions shall not exceed $2000 annually.—The commissions al-
lowed to any county treasurer shall not exceed two thousand dollars annu-
ally.”

It is thus apparent that the salary of a county treasurer is in an
amount within the discretion of the commissioners court, not to ex-
ceed, however, the sum of $2,000 annually. This rule, however, is
subjeet to the qualification that the commissioners court would not
have it within their power to so reduce the commissions allowed to
the county treasurer, as the salary produced thereby would be of so
small an amount as to practically abolish the office, in that for so
small an amount no one would undertake to discharge the duties of the
office.

Hill County vs. Sauls, 134 8. W., 267.
Bastrop County vs. Hearn, 70 Texas, 563.
Throop on Public Officers, Sec. 458.

As to whether or not the fixing of the treasurer’s commissions at
one-half of one per cent amounts in effect to abolishing the office it is
not our provinee to determine, for, as we sec it, this question has
already been determined by the commissioners court, as will be more
fully hereinafter discussed. Later on in this opinion we will discuss
the validity of the order reducing the commission to one-half of one
per cent and will cite other authorities to the effect that a reduction
of the salary of a constitutional officer to such an extent as to practi-
cally abolish the office, for the reason that no one could ordinarily be
secured to take the office for so small a salary would be void.

The rule that the commissioners court has it in its power to at any
time fix the compensation allowed ‘to the county treasurer is well
established. In the case of Bastrop County vs. Hearn, supra, the
court said:

“The law prescribes no time when the court shall fix the compensation
of the county treasurer for receiving and disbursing the public moneys;
nor is there any inhibition to the changing of the rate of percentage after
it has been once fixed; the intention doubtless being to leave the compen-
sation to be allowed largely in the discretion of the commissioners court,
within the rate named by the Legislature, and not to exceed two thousand
dollars in any one year, trusting that tribunal to do justice between the
county and its treasurer.” (70 Texas, 566.)
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So the commissioners court of Reeves County has abundant author-
ity in its discretion, it becoming apparent that upon the issue of road
bonds contemplated and the sale thereof, that two and one-half per
cent on receipts and disbursements by the treasurer would exceed
$2000 in amount, to fix a fair compensation for the services performed
by your county treasurer. '

It appears from your letter that the road bonds in question were
never sold and consequently the prospective sum to be derived from
their sale never went into the treasurer’s hands, thereby reducing the
compensation received by the treasurer $1,000. As a result of the
subsequent failure to sell the bonds he received for his services from
the date of the order until the time he went out of office only the sum
of $300; whereas otherwise he would have received $1,300.

It seems perfectly apparent to us that it was the intention of the
commissioners court, under the facts stated in your letter, to fix a
percentage to be allowed to the treasurer that would net him for the
term of his office subsequent to the date of the order the sum of $1,300.
That the commissioners court did not intend to reduce the amount
the treasurer was to receive, but that the sole purpose in passing the
order reducing his compensation from a commission of two and one-
half per cent to a commission of one-half of one per cent was to pre-
vent an excess in compensation to the county treasurer, arising by
reason of placing in the treasury the proceeds of the bond issue. The
unforseen failure to dispose of the bonds defeated the will of the com-
missioners and resulted in the loss to the treasurer of $1,000 com-
pensation.

‘We recognize the well established rule that the compensation paid to
a public officer is not by reason of any contract between him and the
county.

Throop on Public Officers. Section 443.

The above authority says:

‘“It has been often held, that an officer’s right to his compensation does
not grow out of a contract between him and the State, or the municipality
by which it is payable. The compensation belongs to the officer as an
incident of his office, and he is entitled to it, not by force of any contract,
but because the law attached it to the office; and although, during the
time for which he claims it, he has earned money in other employment.
The prospective salary or other emoluments of a public office are not the
property of the officer nor the property of the State. They are not property
at all. They are like daily wages unearned, and which may never be
earned. The incumbent may die or resign, and his place be filled, and the
wages earned, by another. The right to the compensation grows out of
the rendition of the services, and not out of any contract between the
government and the officer, that the services shall be rendered by him.”

We are also not unmindful of that provision of our Constitution
which provides that no extra compensation shall be paid.

Constitution, Art. 3, Sec. 53.

The above section of the Constitution reads as follows:
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“Extra compensation by municipal corporations.—The Legislature shall
have no power to grant, or to authorize any county or municipal authority
to grant, any extra compensation, fee or allowance to a public officer,
agent, servant or contractor, after service has been rendered, or a contract
has been entered into and performed in whole or in part; nor pay, nor
authorize the payment of, any claims created against any county or mu-
nicipality of the State, under any agreement or contract, made without
authority of law.”

The rule is announced in Mechem on Public Offices and Officers,
Section 374, as follows:

“It is the presumption of the law that the salary, fees or other compen-
sation which it has fixed as the reward for the performance of official duty
are adequate, and the officer, by accepting the office, impliedly agrees to
perform its duties for the reward as prescribed. To permit him to exact
more as a condition to the performance of his duty would be to countenance
and encourage official exaction and oppression, To enforce a voluntary
promise to pay him more would be to countenance and encourage bribery
and corruption in respect to public officials.”

So, were it proposed in the present case to pass an order of the
commissioners court allowing additional compensation for serviees
performed, under ordinary cirecumstances the right would not exist.

In the very recent case of Dallas County vs. Lively, 167 S. W, 219,
appears an interesting discussion of the right of the commissioners
court to allow extra compensation. In that case the commissioners
court of Dallas county entered an order allowing an ex officio salary to
County Judge H. F. Lively for a period of nine months preceding
the date of the order. Dallas County entered suit to recover the
amount so paid, alleging that the commissioners court was without
constitutional warrant to allow an amount for ex officio services for a
period that had already expired, under that provision of Article 3,
Seetion 53 of the Constitution which prohibits the granting of any
compensation, fee or allowance to a public official after service has
been rendered. The question was certified by the Court of Civil Ap-
peals for the Fifth District to the Supreme Court, which latter court
answered that the commissioners court had authority to make the
order, on the ground that the law does not specify the time when
allowance for ex officio services shall be made, that is. whether made
before or after the service was rendered. The Supreme Court said:

“As before stated, no allowance for this service has been made, nor sum
paid, before the performance of the duties. The construction of the con-
stitutional provision depends upon the meaning of “extra compensation.”
as used in Article 3, Section 53, of our Constitution, which has been con-
strued to mean any sum given in addition to the contract price or salary.
We quote:

«‘Extra compensation is such not merely for being greater or less than
the contract, but properly because it is outside the contract.’ Carpenter
vs. State, 39 Wis.,, 271.” Words and Phrases, Vol. 3, p. 2624,

“The writer finds it difficult to argue that eztra compensation means com-
pensation in addition to that allowed by law or contract. The import of
the language is so plain as to preclude argument. If the law had specified
the salary to be allowed, or the commissioners court had fixed the amount,
then any additional compensation procured after services were rendered
would be eztra and forbidden.

“It is manifest that the allowance in this instance was not in addition
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to a previous allowance. Nothing having been paid, or sum fixed, it could
not be extra allowance or compensation. Something cannot be added to
nothing. If the court had allowed the same sum before the services were
rendered, it would have been valid. No time being specified for making
it, why should it be held invalid because made after service rendered?
The county judge was not upon salary, and no allowance made for other
service included this; therefore the sum fixed by the commissioners court
could not be extra. It was not in addition to anything paid for other
services, but was for services distinct from all other official acts.

“If there were a doubt on this question, a reading of Chapter 3, Title,
“Kees of Office——County Judge,” must clear the mind of such doubt, for
the Legislature declares with great particularity what sum that officer shall
receive for each official act, except ‘“‘ex officio services,” which are enumer-
ated, and are of such character that the compensation must vary in differ-
ent counties; therefore it was wisely left to the commissioners court of
each county. The Constitution does not forbid the fixing of compensation
after service rendered, but forbids increasing the agreed or prescribed sum
after service rendered or work performed. Had the salary been specified
before the ex officio duties were performed, any additional sum would be
extra compensation, which the Constitution forbids.” (167 S. W., 220.)

As applicable in the case in question we call attention to the ex-
pression of the court in the decision above mentioned wherein they
say:

“The Constitution does not forbid the fixing of compensation after serv-
ices rendered, but forbids increasing the agreed or prescribed sum after
gervice rendered or work performed. Had the salary been specified before
the ex officio duties were performed, any additional sum would be extra
compensation, which the Constitution forbids.”

It clearly appears from your letter that the result contemplated
by the commissioners court in the fixing of the treasurer’s commissions
at one-half of one per cent was to allow the treasurer a salary for the
remainder of his term, amounting to substantially $1,300. Of course
it would have been beyond the province of the commissioners court
to have entered an order specifying that for the remainder of his term
of office the county treasurer should receive $1,300, for by the statute
such compensation must be fixed by a stipulated rate of commission
on amounts received and disbursed, but the practical effect of so fix-
ing a percentage is to designate the annmal salary for such officer.
This is elcarly contemplated bv the statute limiting the amount a
treasurer may receive to $2,000 annually. The statute prescribing
that treasurers’ compensation shall be arrived at by allowirg a fixed
perccntage on receipts and disbursements is but another manner of
fixing an annual salary. The commissioners court in the present case,
when they make an order fixing the compensation of the county treas-
urer at one-half of one per cent for the remainder of his term, intended
to fix a salary. when arrived at by computation inder the statute, that
would be in effect the same amount, were it not for the issnance of the
bonds, that would be produced by a commission of two and omne-half
per cent on the ordinary reeeipts and dishursements of the county.
So that if in any manner the commissioners conrt shonld at this time
pass an order. the effect of which would be to allow the county treas-
urer the sum of $1.300 for the period between the date of the passage
of the order aforesaid and the expiration of his term of office, it wonld
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not in fact be an increase of his salary nor would it be an extra com-
pensation, for in the minds of the commissioners of the county, when
the order allowing one-half of one per cent was fixed, they were fixing
the compensation of the county treasurer at $1,300 and not $300,
which he received. An allowance now of $1,000 to the treasurer would
be in effect the carrying out of the intention of the commissioners
court when they entered the order referred to. While, as above stated,
the county official does not receive his compensation by reason of any
contract, yet at the same time we believe that the method of fixing
the compensation of the county treasurer under the peculiar provisions
of our statute partakes so much of the nature of a contract that the
general rules applicable to contracts would, under the peculiar equities
of the case in hand, be applicable thereto. It is well scttled that mu-
tual mistake as to a material fact will avoid a contract.
Wilson vs. Queen Insurance Co.. 5 Fed., 674.

Mutual mistake as to a material fact will avoid a contract. Wilson
vs. Queen Ins. Co. of Liverpool & London.

A mutual mistake between the parties to a verbal contract of sale. as to
the terms on which a note of a third person was to be received as the
consideration, makes the contract not binding on either party. Baldwin
vs. Mildeberger, 2 N. Y. Super. Ct. (2 Hall), 176.

A misconception which will avoid a contract must be a mutual one, and
of a fact which entered into the contemplation of both parties as a con-
dition of their assent. Gibson vs. Union Rolling Mill Co., 3 Watts. 32.

A contract made in contemplation of the passage of legislative acts.
which were essential to the object of the contract, and the passage of
which was confidently expected by both parties, ought not to be enforced
when the Legislature refused to pass these acts, and adopted other meas-
ures, entirely defeating the object of the parties in making the contract.
The equity of such a case is essentially the same as if the contract had
been made under a mutual mistake of a material fact, ‘the efficient cause
of its concoction.” Miles vs. Stevens, 3 Clarke, 434, 5 Pa. Law J.. 513.

Where parties to a contract have presupposed some facts or rights to
exist. or that they will thereafter exist, as the basis of their proceedings,
which in truth do not exist, or are prevented from happening by unfor-
seen causes ending in mutual error, under circumstances material to their
character and consequences, such contract, on general princinles. is in.
operative and invalid. Miles vs. Stevens, 3 Pa. St. (3 Barr), 21; 45 Am.
Dcc., 621.

Defendant bought a horse at a sheriff’s sale of the property of H., and.
as an act of kindness, left it with her. Thereafter the husband of H.
sold it to plaintiff. Plaintiff returned it to defendant on the promise of
the latter to restore it to him if the husband was acquitted on a pending
indictment for larceny of the horse. Held. that the contract was void,
being founded on a mutual mistake of fact, both parties erroneousiy assnm-
ing that the husband’s title would necessarily be determined by his acquit-
tal or conviction. Fink vs. Smith, 179 Pa. St., 124; 32 Atl. 556 37 Wkly.
Notes Cas., 46.

Contracts made in mutual error, under circumstances material to their
character and consequence are invalid. Harrell vs. De Normandie, 26
Tex., 120.

A contract, which is made while the parties are under a mutual mistake
as to material facts, affecting its subject-matter, is invalid. Ketchum vs.
Catlin, 21 Vt., 191.

“Where both parties to an agreement act under a mutual mistake,
neither can take advantage of it. French vs Townes, 10 Grat, 513.”

“When an alleged agreement was entered into by an honest misunder-
standing of the parties, there is no legal contract, and the remedy is to
set it aside. Boehm vs. Yanquell, 15 Ohio Cir. Ct. R., 454; 8 C. C. D,,
184.”
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“If a mutual innocent mistake is made in reference to the substance of
a contract, a court of equity may rescind the contract on the ground that
the minds of the parties in fact never act, so that there was really no
mutual assent to the contract. Crisliy vs. Cain, 19 W. Va., 438.”

The moving cause, and in fact the only consideration prompting
the commissioners court to reduce the rate of commission was the an-
ticipation of the receipt of one hundred thousand dollars on the bond
issue. Had it not been that this large sum was in contemplation we
must assume that the commissioners court would have allowed the
rate to have remained at two and one-half per cent. The treasurer
himself relied upon what he deemed an assured fact and therefore took
no steps whatever to controvert the order of the court. It was in the
minds of both parties affected by the order that same was based upon
and relied for the effect thereof upon the assumption that the revenues
of the county would be swelled by the proceeds of this bond issue.
When this amount failed to materialize then the will of the commis-
sioners court was defeated and the county treasurer was deprived of
the real amount it was intended he should receive, and we are firmly
convinced that the order so made would be held void, by reason of a
mistake of the material fact upon which such order was based.

In the scheme of government of this State all power is divided into
three separate and distinet departments, that is to say, the executive,
the legislative and the judicial. TUnder one of these heads county
commissioners, being officers of the government, must fall. They are
not legislative, for they cxercise none of the functions of a legislative
body ; they are not judicial, for they do not decide controversies be-
tween individuals, nor do they pass upon accusations made in the
name of the public against persons charged with violations of the law.

People vs. Ransom, 58 Cal., 558.

People vs. Oakland, 58 Cal., 572.

People vs. Ridgley, 21 Ill., 65.

M., K. & T. Ry. Co. of Texas vs. Shannon, 100 Texas, 379.

In the last case above cited it was held that the commissioners court
did not form a part of the judiciary: thercfore, any order made by
the commissioners court is not in the nature of a judgment. but is the
act of an executive under awthority vested in him by statute. IHow-
ever, if su¢th order could be considered in the nature of a judement
of a court then we are of the opinion that such court would at this
date, by reason of the mistake entering into such judgment, have
anthority to set same aside and make such order as the facts of the
case warrant.

‘““Where an unauthorized order has been made by the surrogate in the
decree of settlement of an executor’s account, he has the power. inherent
in courts generally, to vacate the decree in that respect. In re Underhill,
53 Hun., 632; 6 N. Y. Supp.. 133, affirming 1 Con. Sur, 313; 9 N. Y,
Sunn.. 457, and affirmed 117 N. Y., 471; 22 N. E,, 1120,

“Where the parties consented to submit the application for iudgment
in a county other than that in which the venue is laid, but the judgment
was granted on a misapprehension that the consent extended to the grant-
ing of a judgment, such judgment will be set aside on motion. Spiehler
vs. Asiel, 83 Hun., 223; 31 N. Y. Supp., 584.”
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Should the commissioners court, when this matter is presented to it
enter an order rescinding the order entered in April, 1914, whereby
the treasurer’s commission was reduced to one-half of one per cent,
the effect of this would be to leave in operation the order therctofore
entered allowing a commission of two and one-half per cent, and upon
that order the treasurer having received only one-half of one per cent
would be authorized to receive and the proper officials authorized to
pay an additional two per cent; provided, always, of course, that the
total for the year did not exceed $2,000.

In support of the proposition that the order of the commissioners
court allowing a commission of two and one-half per cent would re-
main in force after the passage of an invalid order we cite the case
of Hill County vs. Sauls, above referred to in this opinion. In that
case the commissioners court of Till county entered an order to the
effect that beginning December 1, 1908, the commissions received by
the county treasurer should be limited to that he is entitled to receive
by law for receiving and disbursing the school fund and that he re-
ceive no commission on other county funds received and disbursed.
This order was made on January 16, 1908. Prior thereto, on February
16, 1906, an order had been entered allowing the treasurer one per
cent on all amounts received and disbursed. Thereafter on the 13th
day of March, 1909, the commissioners court reconsidered its order
of January 16, 1908, fixing the compensation of the county treasurer
at one and one-half mills on receipts and disbursements. The court
in discussing the order made on December 1, 1908, which limited the
commission of the treasurer to the school fund, called attention to
the acts of the Thirty-first Legislature, page 22, Section 154a. which
provides: ‘‘that no commission shall hereafter be paid for receiving
and disbursing the school fund.”” The court held that as the com-
missioners court had no authority to destroy the office of county
treasurer by abolishing the salary and that as the law did not allow
a eommission upon school funds and that being the only commission
allowed by the commissioners court that the court had transcended its
power and that the order of the court limiting the compensation of
the county treasurer to a commission on the school fund was void and
that the order theretofore entered allowing one per cent was in full
force and effect. The court said:

“We therefore are of the opinion that said action of the commissioners
court in failing to allow compensation was void and of no effect and that
the order theretofore existing allowing commissions of one per cent on
all moneys received and on all moneys paid out remained in full force
until March 13, 1909, when said court fixed the compensation at one and
one-half mills on the dollar.”

We think this ease is sufficient authority in support of the proposi-
tion announced, that is to say, if the order of the commissioners conrt
of your county reducing the commissions of your county treasurer to
one-half of one per cent was for any reason illegal or void, then the

rior order fixing the commission at two and one-half per cent is in
ull foree and effect.

‘We desire to revert to the question of the right of the commissioners
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court to determine the reasonableness of the salary fixed by the com-
missioners court. It can not be controverted that no authority auth-
orized to fix compensation for constitutional officers can practically
destroy that office by fixing the compensation at such a low figure
that no person would perform the duties of the office for the amount
allowed.

Hill County vs. Sauls, supra.

MeDaniel vs. Yuba County. 14 Cal., 444.

Marquis vs, City of Santa Anna, 103 Cal., 561.

Board of .Supervisors of De Soto County vs. Westbrook, 64 Miss., 312.
People vs. Howland, 17 N. Y. App. Div,, 165.

State of N. C. vs. Gales, 77 N. C., 285.

‘White vs. Ayer, 126 N. C., 570.

Reid vs. Smoulter, 128 Pa. St., 312.

Section 44 of Article 16 of the Constitution of this State provides
for the election of and compcensation of the county treasurer in the
following language:

“County treasurer and surveyor.—The Legislature shall prescribe the
duties and provide for the election by the qualified voters of each county
in this State, of a county treasurer and a county surveyor, who shall have
an office at the county seat and hold their office for two years, and until
their successors are qualified; and shall have such compensation as may
be provided by law.”

The county treasurer, therefore, being a constitutional officer it is
beyond the power of the Legislature, either directly or througch the
agency of the commissioners court, by way of conferring the power
upon the commissioners court, as has been done in Article 3875, R. S,,
1911. to so reduce the salary of the county treasurer as to substantially
and for all practical purposes abolish the office. To our minds it is
not a question as to whether your ex-county treasurer would have re-
tained his office with the knowledge that he would not receive but
$300, but as to whether or not it would be always possible under all
the circumstances to obtain a county treasurer for the salary fixed.

The principle that an office cannot be abolished by reduecing the
salary is clearly set forth in the opinion of the court in the case of
Board of Supervisors vs. Westbrook. supra, wherein the board of
supervisors reduced the salary of the chief health officer of the county
to $1 per month, and we quote from that case as follows:

“By Section 790 of the code, it was the duty of appellant to fix the
salary of the chief health officer of their county. What the salarv should
be was a matter within their discreation., provided they did not exceed
the maximum specified in the statute or place it so low as to virtuallv
abolish the office in the county. Within these limits, the salary should
have been fixed at what the services of the officer were reasonably worth,
and on this basis it might have been changed from time to time, if deemed
necessary and proper. But the laws for the protection of the public
health, under which appellee was appointed, are of general application,
and cannot be nullified in any county by the failure of the board of super-
visors to fix the salary of the general health officer of the county, after he
has been duly appointed, or by their fixing it at a rate so far below the
maximum that no competent physician will accept the office. If the opera-
tion of the law is unsatisfactory in any county, it must find relief in the
mode provided by the statute or from the Legislature. The statute cannot

19—Atty. Gen.
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be repealed or abrogated, directly or indirectly, by a board of supervisors.

“The jury accepted as true the testimony that one dollar per month was
not adequate compensation for the services rendered, and there was no
effort to show neglect of duty or want of qualification on the part of
appellee, or that the services of a competent physician could have been
secured for the reduced salary.

“It appears that the action of appellants in reducing the salary of the
chief health officer of their county from fifteen dollars to one dollar per
month was intended to dispense with the office in that county altogether,
and that practically it was an ouster by indirection of appellee from the
office which had been created, and to which he had been appointed by an
authority higher than the board of supervisors. Such action was a nullity,
and the salary previously fixed by the board was not thereby changed.

“On the facts of record the result reached in the court below was right,
and the judgment is affirmed.”

Of similar import is the holding of the case of McDaniel vs. Yuba
County, supra, wherein the court said:

‘“The contract having been made by the board of supervisors, it was not
in their power to abrogate it by rescinding the order under which the
plaintiff was appointed, or abolishing the office. This has been often
decided. The distinction is very apparent between an office constituted by
legislative act, and a contract made with a party to render for a stated
period certain services, though these services are to be rendered in a
capacity in the nature of a public office or appointment.”

In the case of Reid vs. Smoulter, supra, the court said:

“The Constitution creates the office of assistant clerk, and the Legisla-
ture fixes the salary; but the latter cannot deprive him of his office by
refusing him his salary. In Commonwealth vs. Gamble. 62 Pa., 343,
there was an effort to remove a judge from his office by doing away with
his district; and, although the apportionment of the districts was clearly
within the power and discreation of the Legislature, yet it was held that
as the judge held hig office under the Constitution the General Assembly
could not, by a mere legislative act, remove him from the exercise of the
duties and jurisdictions attaching to his office. So in this case, the ad-
justment of the salary is given to the Legislature, vet as the clerk derived
his office directly from the Constitution, the Legislature cannot expel him
from it by repealing the act fixing the amount of his salary.”

In the case of State vs. Rowland, supra. the Legislature relieved
the sheriff's and constables of the dutv of serving process for justices
of the neace. The conrt held that this deprived the justice of the
peace of his fees of office and in effect abolished the office. In this
connection the court said:

“‘Section 20 of Article 6 of the Constitution provided that ‘No judicial
officer except justices of the peace shall receive to his own use anv fees
or perquisites of office.’ This it seems to me is not only a constitutional
recognition that the compensation of justices of the peace was by fees,
which under the principles above set forth the Legislature is bound to
recognize, but is also an exnress permission to receive fees for their serv-
ices, and that which the Constitution expressly permits, the Legislature
cannot directly or indirectly prohibit.”

We consider this a sufficient citation of authority npon this question.
When at the April term, 1914, the commissioners court fixed the
compensation at one-half of one per cent, induced by the prospective
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increase in revenues whereby the actual amount of compensation
produced by a commission of one-half of one per cent weuld be iden-
tical with an amount produced by a commission of two and one-half
per cent on ordinary receipts and disbursements they reaffirmed their
decision that a reasonable compensation for the services performed
was an amount equivalent to that sum produced by two and one-
half per cent upon the ordinary receipts and disbursements. The
effect of this new order was the same as if no bond issue had been
contemplated and the commissioners had passed another order allow-
ing two and one-half per cent and confirming the order theretofore
entered. Therefore, if by reason of the failure of the material fact
contemplated by the commissioners court on the date of their order
the amount realized by the treasurer is less than the amount ihere-
tofore determined by the commissioners court was reasonable com-
pensation for the services rendered, such order so reducing the com-
pensation below a reasonable amount would be void and of no effect.

As has been said before, the power is lodged in the discretion of
the commissioners court to fix the compensation of the county treas-
urer. This must be done by taking into econsideration all of the facts
and circumstances surrounding the office, having due regard for the
duties to be performed and bearing in mind at all times that the com-
pensation can not be fixed low enough to practically abolish the office.
Our view of the question submitted by you is that your commissioners
court at the date of passing the order allowing the commission of two
and one-half per cent determined what was a reasonable allowance
for the county treasurer, that thereafter in April, 1914, &y entering
the order of one-half of one per cent they again determined what was
& reasonable compensation for the county treasurer and such order,
taken in connection with the fact of a contemplated bond issue, proves
conclusively that the commissioners court were still of the same opinion
as to what was a reasonable amount of compensation for the officer.
Your commissioners court has determined that a reasonable allowance
for such officer is such an’ amount as will be produced -by a commis-
sion of two and one-half per cent upon the ordinary receipts and dis-
bursements of your county. It has also been determined that a rea-
sonable compensation for the treasurer is a sum that will be produced
by a commission of one-half of one per cent on the ordinary receipts
and disbursements, plus the sum of one hundred thousand dollars.
The effect of the orders of your commissioners court is that one-half
of one per cent of the ordinary receipts and disbursements of the
county is not a reasonable compensation, under the circumstances.

It would appear from all the facts stated in your communication
that the commissioners court by the orders cntered have determined
that a commission of one-half of one per cent on the ordinary receipts
and disbursements of the county is not a reasonable compensation for
the county treasurer. If the amount produced by one-half of one per
cent on the ordinary receipts and disbursements of the county is not
a reasonable compensation and the result of such an order is a sub-
stantial abolition of the office by reducing the salary attached thereto
to so low a figure as to preclude the probability of securing an in-
cumbent, then such order would be void.
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If such order is void the prior order allowing two and one-half
per cent commission remains in full force and effect and the county
is indebted to your ex-treasurer in the difference between the amount
he received and the amount that would be produced by calculating
two and onc-half per cent of the receipts and disbursements of the
county from the time such order was entered, which, we believe, was
in April, 1914, until your ex-treasurer went out of office, we assume
sometime in December 1914, provided, of course, such an amount
did not exeeed $2000 per annum.

The question of whether or not the 01der ‘0f the commissioners
court reducing the compensation of the county treasurer to one- half
of one per cent is an abolition of the office is one of fact, to be de-
termined by taking into consideration all of the faets and circum-
stances and the amount of work inecumbent upon the office. This
being the case this Department could not pass upon that question,
but must leave it as a qguestion of fact to be proven.

If the commissioners court are of the opinion that one-half of one
per cent on the receipts and dishursements of your county for the
period between the date of the entry of the order of one-half of onc
per cent and the expiration of the treasurer’s term of office is a
sufficient compensation for the service performed, and, all the facts
2o to show that such exercise of the discretion lodged in the com-
missioners court, is not an abuse thercof then the conrts would not
interfere with such order and the county treasurer could not recover.
On the other hand if the commissioners are of the opinion that a com-
mission of one-half of one per cent on such receipts and disbursements
for the period named is not a sufficient compensation and would result
in the abolition of the office, then it would bhe their duty to enter an
order rescinding the order of onc-half of one per cent and directing
payment to the treasurer on the basis of the former order of-two
and onc-half per cent. If such an order should be entered and the
same should be contested by a taxpayer then the question would revert
to whether or not an order of onc-half of one per cent was an abolition
of the office, and would be a matter of proof as above said.

It does not appear from your communication that the present
commissioners court is composed of the same gentlemen who composed
the court during the last two years. We take it, however, from your
letter, that the present court, whether composed of the same gentlemen
or not, desires to compensate the ex-treasurcr, as was contemplated
by the former court, and if the court should now enter an order re-
scinding that of April, 1914, provided they are of the same opinion
as the court was at that time, as to the just and reasonable compen-'
sation for the county treasurer, that they would have ample aunthority
to do so and that such an order, re-affirming the opinion of the com-
missioners conrt, would be further proof of the right of the ex-
treasurer to the amount in controversy.

‘With respect, I am,

Yours very truly,
C. W. TAYLOR,
Assistant Attorney General.
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FEES—CoOUNTY ATTORNEY—LUNACY CASES.

The county attorney, who has not been notified of and who does not
attend a trial in a lunacy case, is not entitled to a fee therefor.
Articles 155-163, Vernon’s Sayles’ Civil Statutes.

January 26, 1915.

Hon. Lex Smith, County Attorney, Fairfield, Tezas.

DEear Sir: The Department is in receipt of your favor of January
the 7th, reading as follows:

“The ex-county attorney of Freestone county has filed his claim with
the commissioners court for fees in lunacy cases, in which he never ap-
peared, nor was he notified by the commission of said trials. Is he entitled
to a fee in such cases?”’

Replying to the above, we beg to advise you that the fees of the
county attorney for representing the affiant in lunacy proceedings
before a commission are such as shall be allowed by the commissioners
court, not to be less than $5.00 nor more than $10. (Article 163,
Vernon’s Sayles’ Civil Statutes.)

By Article 155 (Vernon’s Sayles’ Civil Statutes) it is provided:

“The county attorney shall appear and represent the affiant of said
affidavit, and shall be notified by the commission of all times and places
fixed by the commission for hearing of testimony.”

There is nothing in the law relating to such proceedings that could
be construed to mean that the county attorney would be entitled to
this fee as a matter of right, or bv rcason of his office, whether he
attended the trial or not. On the other hand, reading the two statutes
above referred to together, it scems perfectly apparent to us that the
commissioners court have in their discretion the allowance of the
fee, and that such court would have the right only to allow a fee for
services actually rendered.

It is a correct statement that fees allowed to officers by statute are
allowed as compensation for services actually rendered and to say
that the commissioners court would be justified in allowing the county
attorney a fee in a lunacy casc where he was not present and took no
steps whatsoever in the trial, it seems to us would be making a gift
of county funds to an officer where he had performed no service what-
ever, and would be unwarranted by any provision of the statute.

We therefore advise vou that in our opinion the commissioners
court would be wholly without authority to allow fees in the case
presented by wvou.

Yours very truly,
C. W. TAYLOR,
Assistant Attorney General.
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OPINIONS CONSTRUING GAME, FISH AND OYSTER LAWS

Fi1sH AND OYSTER LLAWS—DISTRIBUTION OF FINES—STATUTORY
CONSTRUCTION,

Of all fines collected for the infraction of the fish and oyster laws the
county attorney is entitled to ten per cent, and the remainder placed to
the credit of the fish and oyster fund of the State.

In the Acts of the Thirty-third Legislature, appearing as Chapter 146
of the printed acts thereof, the article numbered 4012 should be num-
bered 4013, as the subject matter of this article is the same as Article
4013, which is amended by that act. The numbering of this amended
Article as 4012 held to be a clerical error.

April 11, 1915.

Hon, Will W. Wood, Game, I'ish and Oyster Commassioner, Austin,
Tezxas.
Dear Sir: The Department is just in reccipt of your letter of even
date herewith, rcading as follows: .

“Will you kindly render me your opinion on the following question:

“When a fine is collected for violation of the fish law, should the county
fn which fine is collected retain same, or should they remit this depart-
ment ninety per cent? We refer you to Article 4012 of the 1913 statutes.”

Replying thereto we beg to advise that in our opinion the distribu-
tion of fines collected for infraction of the fish and oyster laws of this
State should be as under the Article numbered 4012, on page 305 of
the General Laws of the Thirty-third Legislatare, that is to say pros-
ecuting attorneys would be entitled to ten per cent thereof, and the
remaining ninety per cent should be placed to the credit of the fish
and oyster fund of the State. Some little confusion has arisen as to
the correet disposition of these fines, on account of the fact that
Chapter 146 of the Acts of the Thirty-third Legislature, above re-
ferred to, covers substantially the whole subject of Chapter 2, Title
63. of the Revised Statutes of 1911.

In the caption of this act Article 4012 of the Revised Statutes is
not mentioned, nor is such article mentioned in Section 1 of the act,
as being one of those articles amended by the act.

In order to make our position clear it will be nccessary to copy
herein the articles of the Statutes of 1911 under discussion, as well
as the amended article numbered in the amendatory act as Article
4012.

Articles 4012 and 4013 of the Revised Statutes of 1911 are as fol-
lows:

“Art. 4012. Fines, etc., to go to general fund of county.—All moneys
derived by counties from fines for infraction of the fish and oyster laws,
fees, taxes, etc., shall go to the general fund of the county.”

‘““Art. 4013. Fines distributed, how.—Of all fines collected for infrac-
tion of the fish and oyster laws, ten per cent shall go to the prosecuting
attorney, and one-fourth shall go to the informer, and one-half of the
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residue shall go to the fish and oyster fund of the State, and the other
half of the residue shall go to the county in which the case was tried.”

It will be noted that these two articles taken together cover the
disposition of fines arising from the infraction of the fish and oyster
laws, in so far as the county is concerned; Article 4012 providing that
the moneys derived by the counties therefor shall go to the general
fund of the eounty, while Article 4013 determines the percentage
of such finc to which the county is entitled.

‘What is numbered as Article 4012 in the amendment of 1913
reads as follows:

“Art. 4012. Fines distributed, how.-——Of all fiines collected for in-
fraction of the fish and oyster laws, ten per cent shall go to the prosecut-
ing attorney and the residue shall go to the fish and oyster fund of the
State.”

It will be seen from the language used in the above by the Legisla-
ture that it covers both Articles 4012 and 4013 of the Statutes of
1911, in that it eliminates the county in the distribution of such fines.
We think the only reasonable construction of this act of the Legisla-
ture is that it was the intention to repeal Article 4012 of the Statutes
of 1911 and to amend Article 4013, by substituting for the language
in the old Article 4013 that language to be found in the amended
article numbered 4012, and that the numbering of the new article
as Article 4012 was a mistake on the part of the Legislature, and
that such amended article should be construed to be numbered Article
4013, for the reason that the subject matter of Article 4012, as amend-
ed, is the same as that of Article 4013 of the old statute. -

Any other construction of this act would result in holding inopera-
tive the amended Article 4012 for the reason that the same is not
mentioned in the caption and under the Constitution of this State,
not being mentioned in the caption, could not be contained in the
body of the act.

Looking again to the caption we find that one of the purposes of
this amended act is to provide for the distribution of fines collected
and the disposition of funds. This shows elearly the purpose of the
Legislature to provide for a different distribution of these fines from
that preseribed by the old law, and in so doing it amended Article
4013 of the old law, by the ’rerms of which amcndment it necessarily
destroyed and rendered ineffective the provisions of Article 4012.
Not only has this been done, but by the express terms of the new act
all laws and parts of laws in conflict are repealed. We think it clear,
therefore, that the Legislature, in numbering the amended Arhele
as Article 4012 simply made a clerical error and that such article
should be numbered Article 4013. Mr. Sutherland, in his work on
Statutory Construction, says:

“To enable the court to insert in the statute omitted words or read into
it different words from those found in it the intent thus to have it read
must be plainly deducible from other parts of the statute.” (Sec. 4011.)

From an analysis of the Statutes of 1911 and the Act of 1913, above,
we think we are clearly within the rule, for the reason that it so
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plainly appears from the caption of the amendatory act, as well as
the body thereof, the Legislature intended to amend Article 4013
and not 4012. The above author cites as illustrations numerous sim-
ilar mistakes made by Legislatures, for instance:

“The New York liquor tax law of 1896 repealed numerous acts, includ-
ing Chapter 744 of the laws of 1895. This related to a sewer in Rochester.
Chapter 774 of the laws of 1895 was a liquor law. The designation of
744 was held to be a clerical mistake and the chapter was held not to be
repealed. The act purported to amend Section 2 of Chapter 112, the
amendment had no relevancy to Section 2, but did to Section 11 of the
chapter. It was held to be a clerical mistake and the act was construed
as amending Section 11.”

‘We think the act of the Legislature in the present case, in num-
bering the amended Article 4012, is on all fours with the illustration
last cited by Mr. Sutherland. Article 4012 of the old law simply
designated the county fund to which the county’s portion of the fines
should be credited, and does not undertake to determine the distribu-
tion of the fund, or the percentage thereof to which the county was
entitled, but Article 4013 of the old law sets out the percentage to
which its officers and funds shall be entitled. Clearly the purpose of
the Legislature was to amend Article 4013. It will be noted that the
amended article disposes of all of the fine in that ten per cent is set
apart to the prosecuting attorney for his services and all of the re-
mainder must go to the credit of the fish and oyster fund of the State.
This makes no provision, for the sheriff or constable to receive any
part of the fine, and therefore is in conflict with Article 1194 of
Code Criminal Procedure, which provides, ‘‘ The sheriff or other officer
who collects money for the State or county under any of the pro-
visions of this code, except jury fees, shall be entitled to retain five
per cent thereof when collected.”’

Under the article last quoted the general rule is that where a sheriff
or other officer collects a fine he is entitled to five per cent thereof
for making such collection. This article is applicable generallv to
the collection of fines, while Article 4013, as amended, is dealing with
a particular subject, the general rule being, in the cases of this char-
acter, that where two statutory provisions in apparent conflict, one
general and applying to general subjects and the other particular
and applying to only one subject, the particular provision must pre-
vail.

McDonough vs. Thomas, 64 111. App., 408.
Camp vs. Wabash R. R. Co., 78 S. W, 1133.

The statute relating to the distribution of fines arising under the
fish and oyster law, dealing specially and particularly with fines, we
are of the opinion controls and supersedes the general rule under
Article 1194, Code Criminal Procedure, and therefore the sheriff or
other officer who collects this fine would not be entitled to any por-
tion thereof. We therefore advise you that out of the fines collected
for the infraction of the fish and oyster laws the prosecuting attorney
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is entitled to receive ten per cent and the remainder thereof, or ninety
per cent, shall be deposited by you to the credit of the fish and oyster
fund in the treasury of this State.
Yours very truly,
C. W. TAYLOR,
Assistant Attorney General.

GAME Laws.

The right to reduce wild animals to possession is subject to the control
of the Legislature.

“Wild game within a State belongs to the people in their collective,
sovereign capacity; it is not the subject of private ownership, except in
so far as the people may elect to make it so; and they may, if they see fit,
absolutely prohibit the taking of it, or any traffic or commerce in it, it
deemed necessary for its protection or preservation, or the public good.”

Transportation companies cannot lawfully receive for transportation and
transport hides and heads of wild deer from taxidermists who have had
same in their possession for the purpose of treating and mounting.

Articles 878, 882, 890 and 891 of the Penal Code.

Article 4022 of the Revised Civil Statutes of 1911,

Mareh 25, 1915.

Hon. Will W. Wood, Game, ‘Fish and Qyster Commissioner, Capitol.

Drar Sir: The Attorney General is in receipt of your letter of
March the 19th, reading as follows:

‘“Under your ruling of March 15, in regard to shipping the hides and
horns to taxidermists for mounting is prohibited by law. Now I would ask
if the hide and horns were left with the taxidermist for mounting and
having passed from a raw into a manufactured product (mounted) would
it be unlawful to ship same after making proper affidavit? You stated in
your opinion that the having in possession by the taxidermist was not un-
lawful, as his possession was only temporary. May I ask what disposition
may be made of these articles if not allowed to ship to owner, and@ was
prohibited from holding permanently?”

In a former opinion to you of the 15th instant we held that a taxi-
dermist may lawfully have in his possession the hides and horns
of deer for the purpose of treating and mounting, for the reason
there is no inhibition In our statute against the possession of the
" articles named for such purpose: Article 882 of the Penal Code pro-
hibiting such possession for the purpose of sale or after purchase.
In other words, it is unlawful to have such articles in g)ossession
for the purpose of sale, or to sell or to offer to sell same, or to have
in possession after purchase such articles.

In that opinion we also held it to be unlawful, as is provided by
Article 890 of the Penal Code, for express companies, railroad com-
panies, or other common carrier, or the officers, agents, servants or
employes, to receive for transportation or to transport such articles,
except as and in the manner provided in Article 891 Penal Code,
to the home of the person killing same, and we therefore advised
that it would be unlawful for the carriers named to receive such
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articles for transportation or to transport same to taxidermists for
the purpose of being mounted.

The question you now propound is: May such carriers receive
the articles named from the taxidermist after mounting for the pur-
pose of transportation and transport same to the owner by making
the affidavit required by Article 891 of the Penal Code of 1911?

In the outset, we will say there is no provision in the statute au-
thorizing transportation companies to receive and transport such ar-
ticles on the affidavit of any person other than the one killing same,
which would preclude basing such right upon the affidavit of a
taxidermist, and then again the exemption statute requires the person
who killed such game to accompany same on the same train.

For convenience, we will copy below the articles of the Penal Code
pertinent to this inquiry, being Articles 878, 882, 890 and a portion of
891, leaving out the form of affidavit preseribed in this latter article:

“Article 878. All the wild deer, wild antelope., wild Rocky Mountain
sheep, wild turkey, wild geese, wild grouse, wild prairie chickens (pinnated
grouse), wild Mongolian or English pheasants, wild quail or partridges,
wild doves, wild pigeons, wild plover, wild snipe, wild jacksnipe, wild
curlews, wild robins, wild Mexican pheasants, or chacalaca, and all other
wild animals, wild birds and wild fowls found within the borders of this
State. shall be, and the same are hereby declared to be, the property of
the public.

“Article 882. Whoever shall sell or offer for sale, have in his or her
possession, for the purpose of sale, or whoever shall purchase or have in
his possession after purchase, any wild deer, wild antelope, or wild Rocky
Mountain sheep, killed in this State, or the carcasses thereof, or the hide
thereof, or the antlers thereof; or whoever shall sell or offer fof sale, or
have in his possession for the purpose of sale, or whoever shall purchase
or have in his possession after purchase, any of the game or game birds
mentioned in Article 879, killed or taken within this State, shall be deemed
guilty of a misdemeanor, and, upon conviction thereof, shall be fined in
any sum not less than ten nor more than one hundred dollars.

“Article 890. It shall be unlawful for anyv express company, railroad
company or other common carrier, or the officers, agents, servants or
employes of the same, to receive for the purpose of transportation, or to
transport, carry or take beyond the limits of the State, or within this State,
except as hereinafter provided, any wild animal, bird or water fowl men-
tioned in Article 878 of this act, or the carcass thereof or the hide thereof.
Any persons violating the provisions of this article shall be deemed guilty
of a misdemeanor, and upon conviction thereof shall be fined in any sum
not less than ten nor more than one hundred dollars. Provided, that each
shipment shall constitute separate offense, and that such express company,
or other common carrier, or its agents, servants or employes, shall have
the privilege of examining any suspected package for the purpose of de--
termining whether such package contains any of the articles mentioned
herein.

“Article 891. Nothing in this chanter shall be construed to nrohihit the
transoortation or shipment of any of the game, birds or wild fowls men-
tioned in Article 878, when lawfully taken or killed, from the place of
shipment to the home of the person who killed the same; provided, the
person who Kkilled said game, birds or fowls shall accompany said game,
birds or fowls on the same train or common carrier from the point of ship-
ment to the said point of destination; and provided, further, that the
person desiring to ship or transport said game, birds or fowls shall first
make the following affidavit in writing before some officer authorized by
law to administer oaths, and deliver same to said railroad or common
carrier, or to the agent of said railroad or common carrier at the point
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of shipment; and, upon filing the affidavit, such party shall be permitted
to transport to his home in accordance herewith not exceeding twenty-five
of any wild game bird, when such number is permitted to be killed, or the
kind offered for shipment, except wild duck; provided, that such party may
be permitted to transport seventy-five wild ducks upon filing the affidavit
containing the provisions as stipulated in the affidavit prescribed. * * *
And, thereupon, said game, birds or fowls shall be transported or shipped,
by railroad or other common carrier, in the name of the person making
said affidavit, to the home of said person, and shall mark on the card
attached to said game, birds, or fowls the words ‘“affidavit made.” Any
person violating the provisions of this section shall be deemed guilty of
a misdemeanor, and, upon conviction thereof, shall be fined in any sum
not less than ten nor more than one hundred dollars.”

Deer being one of the animals named in Article 878, then it becomes
unlawful for the transportation eompany, its agents, etc., named in
the latter article, to receive for transportation or transport ‘“the car-
cass thereof or the hide thereof,’”’ except as provided in the exemption
contained in Article 891, which was evidently inserted in the law to
enable hunters to ship game lawfully killed on hunting trips to their
distant homes, and was not intended to permit an indiscriminate ship-
ment of such to any point and for any purpose.

It will be noted also that the inhibition in Article 890 is not against
transporting game, the careasses or hides thereof in any particular
season, but is a broad and positive prohibition dgainst the transpor-
tation thereof whether in season or out of season, and it is equally
apparent, from the language of Article 891, containing the exception,
that the shipments therein permitted can only be made during the
open season.,

Under the common law, animals ferae naturae were the property
of the State, without any legislation upon the subject; but apparently
in order to make assurance doubly sure, the Legislature of this State
enacted what is now Article 4022 of the Revised Statutes, 1911, as
follows:

““All the wild deer, wild antelope, wild Rocky Mountain sheep, wild
turkey, wild ducks, wild geese, wild grouse, wild prairie chickens (pinnated
grouse), wild Mongolian or English pheasants, wild quail or partridges,
~wild doves, wild pigeons, wild plover, wild snipe, wild jacksnipe, wild
curlews, wild robins, wild Mexican pheasants or chacalaca, and all other
wild animals, wild birds, and wild fowls found within the borders of this
State, shall be, and the same are hereby declared to be, the property of
the public.”

Those animals and fowls named above are ‘‘declared to be the
property of the public,”’ consequently no person can acquire any
individual right thereto, except in the manner and upon the condi-
tion provided by law and no person may acquire any property right
therein, except in the number, at the time and for the purpose per-
mitted by the statute. Game, when declared to be the property of
the publie, simply can not become the property of the individual
citizen, except upon the terms granted by law.

Statutes of this character have been enacted by practically all
of the States of the Union, and with great nniformity the courts, not
only of the States, but the Supreme Court of the United States as
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well, have upheld same as being a proper exercise of the police power.

Sterett vs. Gibson, 168 S. W., 19,
Baker vs. State, 153 S. W., 631,
Ex parte Blardone, 55 Crim. App., 889.
Phoenix Hotel Co. vs. Commonwealth, 166 8. W., 117,
. Bager vs. Express Co., 147 8. W, 60,
State vs. Ashman, 135 S. W., 325,
Acklen vs. Thompson, 126 S. W,, 730.
State vs. Hager, 93 S. W,, 252,
State vs, Snowman, 50 L. R. A., 545,
Roth vs. State, 51 Ohio State, 209.
Magner vs. People, 97 T11., 320.
Stevens vs. State, 89 Md., 669.
Hornbeke vs. White, 76 Pac., 926.
Greer vs. Conn,, 161 U. 8., 519.
Plumley vs. Mass., 155 U. S., 461.
Schollenberger vs. Pa., 171 U. S., 1.
Silz vs. Hesterberg, 211 U. 8., 31.
Ex parte Maier, 103 Cal,, 478,

We could multiply authorities without end upholding the various
statutes, limiting and prohibiting the taking and possession of game
in the various States of the Union, but, suffice it to say, that with
one accord such statutes have been upheld as a proper exercise of the
police power. This has been concisely stated in Grear vs. Connecticut,
supra, in the following language:

“Kent, in his Commentaries, states the ownershin of animals ferae naturae
to be only that of a qualified property. 2 Kent Com., 347. In most of the
States laws have been passed for the protection and preservation of game.
We have been referred to no case where the power to so legislate has been
guestioned, although the books countain cases involving controversies as to
thg_lneaning of some of the statutes.”

In this same case, Judge White quoted from Ex parte Maier
as follows:

‘“The wild game within a State belongs to the people in their collective,
sovereign capacity. It is not the subject of private ownership except in
so far as the people may elect to make it so; and they may, if they see fit,
absolutely prohibit the taking of it, or traffic and commerce in it, if it is
deemed necessary for the protection or preservation of the public good.”

In this opinion Judge White further quoted from the case of the
State vs. Rodman, 58 Minn., 393, as follows:

‘“We take it to be the correct doctrine in this country that the ownership
of wild animals, so far as they are capable of ownership, is in the State,
not as a proprietor, but in its sovereign capacity as the representative, and
for the benefit, of all its people in common.”’

Judge White adopts the further quotation from the Rodman case:

“The preservation of such animals as are adapted to consumption as
food or to any other useful purpose, is a matter of public interest; and
it is within the police power of the State, ag the representative of the people
in their united sovereignty, to make such laws as will best preserve such
game, and secure its beneficial use in the future to citizens, and to that
end it may adopt any reasonable regulations, not only as to time and
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manner in which such game may be taken and killed, but also imposing
limitations upon the right of property in such game after it has been
reduced to possession. Such limitations deprive no person of his property,
because he who takes or kills game had no previous right of property in
it, and when he acquires such right by reducing it to possession he does
s0 subject to such conditions and limitations as the Legislature has seen
fit to impose.”

This case (Greer vs. Connecticut) is replete with authorities upon
every proposition announced, citing cases from courts of the various
States of the Union.

We also call particular attention to the case of New York ex rel.
Silz vs. Hesterberg, Sheriff of Kings County, 211 U. S., 31. The
laws of the State of New York prohibited the possession of certain
game birds during the closed season, except under certain condi-
tions. Silz was a dealer in imported game. He was arrested for
unlawfully having in his possession in the closed season the dead body
of an imported Golden Plover lawfully taken, killed and captured in
England during the open season for such 'game birds there: he
likewise had in his possession the body of one imported Blackeock,
a member of the grouse family, which was lawfunlly taken, killed
and captured in Russia during the open season for such game there.
He was convicted in the State courts of New York, and such case on
writ of error to the Supreme Court of the United States was affirmed.

We cite this case in order to show the extent the courts will go
in upholding the game laws of the States. In this case, the court said:

“It has been provided that the possession of certain kinds of game
during the closed season shall be prohibited, owing to the possibility that
dealers in game may sell birds of the domestic kind under the claim that
they were taken in another State or country. The object of such laws is
not to affect the legality of the taking of game in other States, but to
protect the local game in the interest of the food supply of the people of
the State. We cannot say that such purpose, frequently recognized and
acted upon, is an abuse of the police power of the State, and as such to
be declared void because contrary to the Fourteenth Amendment .to the
Constitution.”

The court, speaking through Mr. Justice Day, then takes up a dis-
cussion of the case of Greer vs. Connecticutt, supra, and quotes from
that case as follows:

‘“‘Aside from the authority of the State, derived from the common owner-
ship of game and the trust for the benefit of its people which the State
exercises in relation thereto, there is another view of the power of the
State in regard to the property in game, which is equally conclusive. The
right to preserve game flows from the undoubted existence in the State
of a police power to that end, which may be none the less efficiently called
into play, because by doing so interstate commerce may be remotely and
indirectly affected. Kidd vs. Pearson, 122 U. S., 1; Hall vs. De Cuir, 95
U. 8., 485; Sherlock vs. Alling, 93 U. 8., 99; Gibbons vs. Ogden, 9 Wheat., 1.
Indeed, the source of the police power as to game birds (like those covered
by the statute here called in question) flows from the duty of the State
to preserve for its people a valuable food supply. Phelps vs. Racey, 60
N. Y., 10; ex parte Maier, 103 Cal.,, 476; Magner vs. the People, 97 Ill,
320, and the cases there cited. The exercise by the State of such power
therefore comes directly within the principle of Plumley vs. Massachusetts,
155 U. S., 461, 473. The power of a State to protect by adequate police
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regulation its people against the adulteration of articles of food (which
was in that case maintained), although in doing so commerce might be
remotely affected, necessarily carries with it the existence of a like power
to preserve a food supply which belongs in common to all the people of
the State, which can only become the subject of ownership in a qualified
way, and which can never be the object of commerce except with the con-
sent of the State and subject to the conditions which it may deem best to
impose for the public good.”

In the case of State vs. Snowman, supra, the court used the fol-
lowing language:

‘“The fish in the waters of the State and the game in its forests belong
to the people of the State in their sovereign capacity, who, through their
representatives, the Legislature, have sole control thereof and may permit
or prohibit their taking.”

The Federal Congress has recognized the necessity for such leg-
islation by the legislatures of the States, and has, in aid thereof,
enacted what is known as the Lact Act, Section 5 of which we quote
as follows:

‘“‘Sec. 5. That all dead bodies, or parts thereof, of any foreign game
animals, or game or song birds, the importation of which is prohibited,
or the dead bodies or parts thereof, of any wild game animals, or game
or song birds, transported into any State or territory, or remaining therein
for use, consumption, sale or storage therein, shall upon arrival in such
State or territory, be subject to the operation and effect of the laws of
such State or territory, enacted in the exercise of its police powers, to the
same extent and in the same manner as though such animals or birds had
been produced in such State or territory, and shall not be exempt therefrom
by reason of being introduced therein in original packages or otherwise.
This act shall not prevent the importation, transportation or sale of birds
or bird plumage manufactured from the feathers of barnyard fowl.”

In the case of Ex parte Blardone, supra, Judge Ramsey, speaking
for the Court of Criminal Appeals of Texas. quoted with approval
from the case of State vs. Heger, 93 S. W., 252, as follows:

“The authorities are uniform in holding that the absolute ownership
of wild game is vested in the people of the State, and that such is not the
subject of private ownership. As no person has in such game any property
rights to be affected, it follows that the Legislature, as the representative
of the people of the State, and clothed by them with authority to make
laws, may grant to individuals the right to hunt and kill game at such
times, and upon such terms, and under such restrictions, as it may see
proper, or prohibit it altogether, as the Legislature may deem best.”

In the Blardone case, the relator had been arrested upon a com-
plaint charging him with the sale of two wild ducks lawfully in his
possession in the open season. The court remanded him to the custody
of the sheriff and in the opinion overruled the case of Hall vs. State
(52 Texas Crim. Rep., 195), wherein it was held that a party reducing
fish to his possession, acquired ownership therein and could lawfully
dispose of such property. In discussing that case, Judge Ramsey said:

“We think the vice of this view rests in the fact that fish and game, being
by legislative enactment and declaration the common property of the whole
people and part of the food supply of the State, the Legislature has not
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only the authority to regulate the slaughter of such game, but to make
such laws as may be necessary to accomplish this purpose and as may and
will defeat evasions and prevent violations of this law. ‘Lead us not into
temptation, but deliver us from evil’ is not only a suggestion of the Holy
Writ as a form of supplication, but not infrequently forms a part of legis-
lation. The limit to which game may be Kkilled is already very large. If
no profit results to the sportsman he may well be trusted to limit the spoil
of his gun to the number allowed by law. If he may make merchandise
of game, there is a constant temptation to kill indiscriminately, and in
view of the difficulty of ascertaining what is being killed, it would doubtless
lead in practice to frequent, continuous and shameless violations of the
law., The same power that has the right to send out the decree that the
citizen shall not slaughter game at all, or that he shall kill so many and
no more, has the right to make these enactments effective, to enact the
further provision that no sale of such game shall be made at all. If the
Legislature can, for nine months in the year, prevent either the sale or
slaughter of game, can it not, for the better protection of game, limit the
sale for the entire year? We think there can be no escape in logic or
reason from this view.”

So that game shipped from other States wherein it may lawfully
be taken, when it reaches the borders of Texas immediately becomes
subject to the laws of this State. Eager vs. Express Company, 147
S. W.. 60. We do not mean to hold, however, that there is any leg-
islation in this State which would prohibit the transportation into the
State, possession or sale of deer killed beyond the boundaries of this
State. Tt will be noted that Article 878, Penal Code, declares that
all of the wild animals and birds and fowls therein enumerated, found
within the borders of this State, shall be, and the same are hereby
deelared to be, the property of the State. Following this, Article
882 prohibits the possession by purchase and the sale, or offer of sale,
of the wild animals therein enumerated ‘‘killed in this State,’’—
while the inhibition in Article 890, relating to the transportation of
such game, is against the carrying or taking beyond the limits of
the State or within the State, and does not prohibit the bringing into
the State game from other States or countries. This was the holding
of this Department in an opinion rendered December 10, 1909, and
we see no reason to dissent from that opinion.

The process such articles may go through in the hands of the taxi-
dermist, in our opinion, does not change their status and take them
from under the restrictions laid thereon by law. The treatment given
these articles by the taxidermists is not for the purpose of changing
their form and converting them into other and different articles of
commerce or trade. The highest evidence of the skill of the taxi-
dermists is that he is enabled not to change the form of such articles,
but to render them as natural and lifelike as possible. Doubtless the
courts would hold that the person taking or killing such game might
himself convert the hides thereof into articles of commerce and be
permitted to sell same. It might be that if the person lawfully taking
or killing such animals should himself prepare the hides thereof
and make them into gloves, or other useful articles, and thereby so
change their form as to bear no resemblance to those articles upon
which the law has laid its hand, that he would be exempt from the
operation of this law, but the mere treatment of the hides, heads and
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horns of a deer by the taxidermist has no resemblance whatever to
such a process, and the articles, when they leave the hands of the
taxidermist, are more life-like than when he received them. Such
articles when so treated and mounted, in our opinion, do not become
a manufactured article, but the skill and art exercised thereon is
merely for the preservation and the making of same substantial and
life-like.

The term, ‘‘manufactured article,”’ includes something which is
changed by process of manufacturing from its natural form. Thus
the term includes iron, manufactured from iron ore; lumber, manu-
factured from logs; bone dust, produced by the grinding of bone;
staves, from logs; ice, formed by natural process and changed by
manual labor or machinery to a form adapted for sale and use. Attor-
ney General vs. Lorman, 60 Am. Reps., 287.

Numerous exeamples might be given of the process necessary to
constitute an article a manufactured one, but all of these authorities
but lead to the general rule that the article must be changed from its
natural state and converted into some article of commerce or use-
fulness, and we find no authorities holding that the preserving of an
article in its natural state or the preserving of the carcass or hide
of an animal in its life-like and natural state constitutes a process
of manufacture.

‘With the wisdom, propriety or justness of legislation against the
sale and transportation of the game, the carcass or hide thereof, this
Department, as such, is not concerned. It may be that some of the
inhibitions in their ramifications run counter to the ideas of natural
rights, but when considered in the light of the fact that the Legisla-
ture has it within its power to absolutely prohibit the killing or
taking of game at any time and that such legislation would be up-
held as a proper exercise of the police power and would ultimately
redound to the benefit of all by preventing the extermination of all
game, we sce the equity and wisdom of the present law.

In giving you this opinion, we have endeavored to construe the
law as it is written with the aid of the decisions of the highest courts
of the States and of the Supreme Court of the United States, and
we can rcach no other conclusion than that the law, as it is written,
is entirely within the constitutional rights of the Legislature to enact
such legislation.

You are therefore advised:

First: It would be unlawful for a transportation company to
receive from a taxidermist mounted hides of deer for the purpose
of transportation or transport same beyond the limits of this State
or within this State.

Second: A taxidermist may not lawfully sell or offer for sale,
or have in his possession for the purpose of sale, or purchase, or
have in his possession after purchase, where such purchase was made
in violation of law, the mounted hide or antlers of a deer killed
in this State.

Third: Where a taxidermist has in his possession the articles
named above which he had treated and mounted for the owners
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thereof, the same must be returned to the owners by other means
than the transportation companies or common carrier named in
Article 890 of the Penal Code.
With respect, I am
Yours very truly,
C. W. TAYLOR,
Assistant Attorney General.

GamE, FisHE AND OYSTER LAW—REGISTRATION OF BOATS.

Article 3984, R. S., as amended by the act of the Thirty-third Legis-
lature, provides for the registration of all boats used in the fishing trade.
The Penal Code of 1911 contains no penalty for failure to register such
boats. By the Act of April 23, 1901. a penalty of not less than ten dollars
nor more than two hundred and fifty dollars was prescribed for a failure
to register boats. While this penal provision was not brought forward in
the revision of the statute, it has not been repealed and is applicable in
such cases.

The statutes provide that no captain or master of a boat shall engage
in such business without obtaining a license therefor, and in order to
obtain such license he must make application, stating, among other things,
the register number of his boat, and until he has complied with the law
governing the registration of boats he cannot meet the requirements of
the statutes relating to his application for a license.

Article 908, C. C. P., Articles 3984 to 3986, R. S., 1911, as amended by
the act of the Thirty-third Legislature; Acts of Twenty-seventh Legis-
lature, p. 304.

May 17, 1915.

Hon. Wqll W. Wood. Game, \Fish and Oyster Commissioner, Capitol.

DEAR Sir: The Department is in receipt of your letter of May
10th, in which you state that some of the fishermen along the coast
have refused to register their boats and pay a fee of $1.50 provided
therefor, claiming that there is no penalty for such failure, and
you desire an opinion from this Department covering the matter.

By the act approved April 23, 1901. the Twenty-seventh Legisla-
ture added to the Penal Code of this State Article 529v in the fol-
lowing language:

“Any person who is a citizen of the United States wishing to engage in
the catching of fish, green turtle or terrapin or gather any oysters for
market in any of the coast waters in this State in accordance with the
provisions of the fish and oyster law of this State, shall apnly to the Fish
and Oyster Commissioner or his deputy for registration. He shall furnish
said officer, on oath, his name. place of residence, the name and kind of
boat, vessel or craft to be used or employed by him, and the number of
men to be employed: thereupon the said officer shall register him and his
boat and prescribe for his boat a number corresponding with applicant’s
registered number, which number the applicant shall cause to be plainly
marked or placed on each side of the prow of his vessel, boat or craft for
which he shall pay the said officer a fee of fifty cents for each vessel, boat
or craft registered, and the said officer shall furnish him with a certificate
of such registration; and any person failing to comply with the provisions
of this article shall be deemed guilty of a misdemeanor and upon con-
viction shall be fined not less than ten dollars ($10.00) nor more than
two hundred and fifty dollars ($250.00), and each day any person shall

20—Atty. Gen.
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fish for green turtle, fish or terrapin or gather any oysters for market in
any of the coast waters of this State without having complied with the
provisions of this article shall constitute a separate offense.”

In the revision of 1911 the civil portion of the above article found
its place in the civil statutes as Article 3984 but for some reason
the penal provision of this act was omitted from the revision of the
Penal Code. The failure of codifiers to incorporate any valid exist-
ing laws into the revision does not work a repeal thereof. This ques-
tion was expressly decided in the case of Berry vs. State, 156 S. W,
626, in which case it became necessary for the Court of Criminal
Appeals to determine whether a criminal statute relating to hunting
on enclosed lands, which statute had been omitted from the codifica-
tion, was repealed, and in holding such statute still in force the court
said :

“There being in the Code of 1911 no express repeal of the act of the
Legislature of 1899, and no provision of the Code of 1911 dealing with
the subject of the act of the Legislature of 1899, we are of the opinion
that the act of the Legislature adopting the codification of the laws as
prepared by the Commission did not repeal the act of 1899, and it is still
in full force and effect. Had the act of the Legislature in adopting the
codification contained an express repealing clause, or had the Code as thus
adopted dealt with the subject of hunting in inclosures containing 2000
acres or more, a more difficult question might have been presented. But
as the Code prepared by the codifiers does not deal with this subject, and
there is no express repealing clause contained in the act adopting this Code,
we are of the opinion that the act of 1899 punishing persons for hunting
in the inclosed posted lands of another containing 2000 acres or more has
not been repealed, and the act of 1899 is in full force and effect, and being
of this opinion, the judgment is affirmed.”

We therefore advise vou that while the penal provision of Article
529v as added by the Twenty-seventh Legislature is not to bhe found
in the Revised Penal Code it is nevertheless in full force and effect
and parties failing to register their boat may be punished thereunder.

In addition to what is said above, we eall vour attention to Article
3986, Revised Statutes, 1911, as amended by said Chapter 146, Acts
of the Thirty-third Legislature, which requires any captain or master
of a boat wishing to engage in the business of catching or taking
any fish, turtle, terrapin, shrimp or oysters from the waters of this
State to make application for a license and in such application he
must state among other things the name, class and registry number
of his boat. The recistration contemplated by this provision is that
provided for in Article 3984 and consequently no captain or maste»
of a boat could make application under the statute for a license
until he had complied with the article last named. You would he
authorized to refuse a license nnless the application did contain the
registry number of the hoat. These two statutes should he read to-
eether and when so read it is anparent that the registration of the
hoat is a condition precedent which must be performed before the
applicant is entitled to a license.

Article 908 of the Penal Code as amended by Chapter 135, Acts
of the Thirty-third Legislature, fixes a penalty for any person en-
gaging in the business of fishing or catching green turtle or terrapin
or shrimp for market without having procured a license therefor.
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This article of the Penal Code is applicable and fixes the penalty for
engaging in the occupation without a license as defined by Article
3986. : ..

From what has been said above you will see that an additional
remedy exists in order to force a registration of boats under Article
3984, as it will be necessary for you to refuse a license under Article
3986 until the applicant can comply with the provisions requiring
certain statements in his applieation with reference to the registra-
tion number of his boat which will necessitate a compliance with
Article 3984. ‘

Yours truly,
: C. W. 'TAYLOR,
Assistant Attorney General.

GamE, FisH anp OvstEr Law.”

1. It is only those captains or masters of boats engaged in the fishing
trade that are required to obtain a license to fish.

2. The law levies a tax of one-fifth of one per cent per pound upon all
fish, turtle, terrapin, shtimp or oysters taken for market from the public
waters of this State, and requires payment of the tax and the securing
of a permit before the person taking the same would be authorized to sell
or offer for sale such product. The penal provision, however, applicable
to this statute is to the effect that any person selling or offering for sale
such products in quantities of fifty pounds or more for shipment or storage
ghall be guilty of a misdemeanor, and therefore prosecutions could not
be maintained for a failure to pay the tax and obtain the permit unless
such products were offered in quantities of fifty pounds or more, and for
the purpose of shipment, or storage.

Article 3983 et seq., R. 8., 1911; Articles 908 and 923, P. C., 1911, both
as amended by the act of the Thirty-third Legislature.

May 13, 1915.

Hon. Will W. Wood, Game, Fish and Oyster Commissioner, Capitol.

Desar SiR: Your letter of May 1st, addressed to the Attorney
General, was dulv reccived. but on account of the intricate question
therein propounded, as well as an unusnal conjestion of business
in this Department. it has been unanswered until now.

Your communication reads as follows:

“Under the Fish and Oyster Laws of this State, are fishermen required
to take out a license to fish for the market, and further, are they required
to obtain a permit before they sell or offer for sale any fish, turtle, terrapin,
ete.. caught in either fresh or salt water.

“Thig Department asks this question from the fact that we are not clear
on the meaning of Article 923 of the criminal statutes of this State per-
taining to fish and oysters.”

‘We understand your questions to be:

1. TIs it necessary in order to have the right to take fish from
the waters of this State that the person desiring to do so shall obtain
a license to pursue such occupation, from the Game, Fish and Oyster
Commissioner.
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2. Must the fisherman pay a tax to the Game, Fish and Oyster
Commissioner and obtain a permit from him before they sell or
offer for sale any fish, turtle, terrapin, ete., caught in either the
fresh or salt waters of this State?

To arrive at a correct solution of the questions propounded by you
it will be necessary to review thé various acts of the Legislature
ereating your department and conferring upon it certain duties and
powers beginning with the original act creating it, of 1895, and
pursue it through the various Legislatures that have dealt with it
until the final acts on the subject which was passed by the Thirty-
third Legislature which are to be found in the printed Aects of the
Regular Session thercof as Chapter 135, which amends the Penal
Code of this State, and Chapter 146 which amends the civil statutes
of the State relating to the fish and oyster laws.

We will discuss the questions propounded by you under two heads.
First, license, and second, tax and permit.

LICENSE.

The original act creating your Commission is to be found as Chap-
ter 112 enacted by the Twenty-fourth Legislature in 1895. Section
24 of this act provides for the issuance of a license by the Game,
Fish and Oyster Commission to persons wishing to engage in the
business of fishing or ecatching green turtle or terrapin, in the fol-
lowing language:

‘““Any person wishing to engage in the business of fishing or catching
green turtle or terrapin must make application in writing to the Fish and
Oyster Commissioner or his deputy for a license, stating under oath that
he is a citizen of the United States and a resident and taxpayer of the
State of Texas, and stating also the name and class of his boat, the number
and length and class of nets to be used, and he shall receive a license
authorizing such person to engage in such business. Such license must
be signed by the Fish and Oyster Commissioner or his deputy, and must
be stamped with the seal of his office, and it shall state:

1. The name of applicant, and his place of residence.

2. The name, class and place of registry of his boat.

3. The number, length and class of nets to be used.

4. The date of issuance of such license.

“Such license shall be good for all the purposes of this act for six months
from the day of issuance of same, and for such license the applicant shall
pay to the Fish and Oyster Commissioner or his deputy the sum of five
cents per fathom for every fathom of drag seine, and two and one-half
cents per fathom for every fathom of set nets, and the float line shall be
deemed the length of such drag seine or set net; and it shall be the duty
of the Fish and Oyster Commissioner or his deputy to measure such seine
or nets, and attach securely to each one a metal tag with the letters ‘F. &
0. C.’ stamped thereon.”

Section 25 of this act being the penalty section, reads as follows:

‘““Any person shall be entitled to hold a license to catch fish, green turtle
or terrapin, for sale or market, who is a citizen of the United States and
a resident and taxpayer of the State. Any one offending against this sec-
tion shall, upon conviction. be fined in any sum not less than ten dollars
nor more than two hundred and fifty dollars.”
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Section 34 of the act referred to provides for the issuance of a li-
cense to gather oysters, and provides a penalty therefor, in the
following language:

“It shall be unlawful for any person to gather oysters with tongs or
otherwise from the public beds and reefs of the State for sale without a
license from the Fish and Oyster Commissioner or his deputy for each and
every pair of tongs that shall be used on his boat, and for such license he
must pay to the Fish and Oyster Commissioner or his deputy the sum of
five dollars for each pair of tongs, and any person shall be entitled to hold
such license who is a citizen of the United States and a resident and tax-
payer of the State of Texas. Such license shall be good from day of issu-
ance until April 30 next; such license shall be signed by the Fish and
Oyster Commissioner or his deputy, and stamped with the seal of his office,
and shall state the name of applicant and date of issuance; provided, that
any person holding such license in his own name may take or catch oysters
from any boat. Any one offending against this section shall be deemed
guilty of a misdemeanor, and upon conviction shall be fined not less than
ten dollars nor more than two hundred and fifty dollars, and each day shall
constitute a separate offense.”

Section 25 above quoted was placed in White’s Annotated Texas
Penal Code as Article 529D, while Section 24 above referred to found
its place in Revised Statutes of 1895 as Article 2518K.

By Chapter 98 of the General Laws of the Twenty-fifth Legisla-
ture, Article 529 D, was amended so as to read as follows:

‘“Any person who shall engage in the businesg of fishing or catching
green turtle or terrapin without first having procured a license therefor,
as prescribed in Article 2518k of the Revised Civil Statutes, shall be guilty
of a misdemeanor, and, upon conviction, shall be fined not less than ten
dollars nor more than two hundred and fifty dollars, and any person who
shall sell fish, green turtle, or terrapin, caught by drag seine or set net
shall be considered as engaged in the business above named.”

Article 2518K was amended by Chapter 122 of the Acts of the
Twenty-eighth Legislature; also by Chapter 90 of the Twenty-ninth
Legislature of 1905; by Chapter 126 of the Thirtieth Legislature in
1907 and-became Article 3986 of the Revised Statutes of 1911, and
was again amended by Chapter 146 of the Thirty-third Legislature,
which amendment is the present law.

Going back to Article 529D of White’s Penal Code, we find that
this article hecame Article 908 of the Penal.Code of 1911, which was
amended by Chapter 135 of the Acts of the Thirty-third Legislature.

From the above analysis it is patent that the license referred to
in Article 908 of the Penal Code is that license required to be ob-
tained by Article 3986 of the Revised Statutes: that is to say, that
before any captain or master of anv boat wishing to engage in the
business of catching or taking any fish, turtle, terrapin, shrimp or
oysters from the waters of this State for market, before engaging
in any such business shall secure the license therein provided for
from the Game, Tish and Oyster Commissioner or one of his depu-
ties. We will quote from 'Article 3986 as follows:

“For the purpose of obtaining this license the person desiring same must
make written application to the Game, Fish and Oyster Commissioner or
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of one of his deputies in which he, the applfcant, shall set forth, under
oath, that he is a citizen of the United States, the name, class and register
number of his boat.” .

Such article further provides that the license issued by the
Game, Fish and Oyster Commissioner, or his deputy, shall be signed
by him, stamped with the scal of office and also ‘‘state the name of
the licensee, name and elass of his hoat and the date of issnance.”
This artiele further provided that the applicant shall pay for said
license the sum of $1.00, and further, ‘‘the license so issued shall
be kept on the boat subject to the inspection of the Fish and Oyster
Commissioner or any of his deputies, and it shall not be good for
any other person nor on any other boat than the original named
therein without the consent of the Game, Fish and Oyster Commis-
sioner, or one of his deputics, having first been had, which consent
or assignment shall be written across the face of the license; pro-
vided that if at any time such licensed captain or master of a boat
shall violate any of the fish and oyster laws of this State or shall
at any time refuse to comply with any provisions made in his appli-
cation for license, the Game, Fish and Oyster Commissioner is au-

thorized to cancel said license and the bhoat registration certificate
* * ¥* 2?2 .

.

We are strengthened in the conclusion we have reached that it is
only those masters or captains of boats or people in their employ,
against whom the penalty of the law is directed for fishing without
license by going back again to the original act of 1895, which, read
in its entirity, was intended to apply only to the coast waters of this
State, for note the provisions of Section 28, which reads as follows:

“It shall be unlawful for any person, during the breeding season, con-
sisting of the months intervening between April first and October first, to
catch any fish, green turtle, or terrapin by drag seine or set net in these
waters, which are hereby declared to be breeding grounds for fish, green
turtle and terrapin, towit:

“1, AIll that portion of water in Cameron and Nueces counties lying west
of a line starting from Griffin’s Point and running in a northerly direction
to the northeast bank of Laguna Madre, and marked on the United States
coast survey chart as Baffin’s Bay and Aqua Dulce.

“2. All that portion of water in Nueces county lying north of the San
Antonio & Aransas Pass Railroad bridge, and marked on the United States
coast survey chart as Nueces Bay. a

“3. All that portion of water in Aransas county north of a line starting
from the town of Lamar and running south to the north end of Goose
Island; thence in a southwesterly direction to the extreme southeast point
of Live Oak Peninsula, and marked on the United States coast survey chart
as Copano Bay, Puerto and Mission Bay.

“4, All that portion of water in Arapsas county marked on the United
States coast survey chart as St. Charles Bay.

“5. All that portion of water in Refugio and Calhoun counties marked
on the United States coast survey chart as Hynes Bay.

“6. All that portion of water in Calhoun county north of a line starting
from Marsh Point and running due east to the east bank of San Antonio
Bay, and marked on the United States coast survey chart as Mission Bay
and San Antonio Bay.

“7. All that porfion of Lavaca Bay in Calhoun county north and west
of a line starting from Gallinipper Point on the south bank of said bay,
running in a northerly direction along Gallinipper Bar to Point Comfort,
or sometimes called Mitchell’s Point.
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“8. All that portion of water in Calhoun county marked on the United
States coast survey chart as Carankaway Bay.

“9. JAll that portion of water in Matagorda county north of a line start-
ing from Wells Point and running east to Palacious Bayou, and marked on
the United States coast survey chart as Turtle Bay and Trespalacious Bay.

“10. All that portion of water in Brazoria county north and east of Mud
Island Pass, and marked on the United States coast survey chart as Bas-
trop Bay and Oyster Bay.

“11. All that portion of water in Galveston county north of a line start-
ing from Red Bluff on the west bank of Galveston Bay and running in an
easterly direction to the first beacon south of Morgan’s Point; thence in
a northeasterly direction to Mesquite Point.

“12,  All that portion of water in Chambers county marked on the United
States coast survey chart as Turtle Bay.

“Any person offending against this section shall, upon conviction, be fined
not less than twenty-five dollars nor more than two hundred and fifty
dollars, and each day shall constitute a separate offense; and in all prose-
cutions under this section the identification of the boat from which such
violation occurs shall be prima facie evidence against the owner, lessee,
person in charge or master of such boat.”

None of the various amendments referred to above contain anv
language susceptible of any other construction. On the other hand,
from the language used it is elear to our mind that it was the inten-
tion of the Leeislature to demand a license only of those fishermen
along the coast who of nccessity must make use of boats in their
operation.

As a further evidence of the correctness of our view we copy
Article, 529V, added to the Penal Code of this State by Chapter
130 of the Acts of the Twenty-seventh Leglslature in 1901, which is
as follows:

‘“Any person who is a citizen of the United States wishing to engage
in the catching of fish, green turtle or terrapin or gather any oysters for
market in any of the coast waters in this State in accordance with the
provisions of the Fish and Oyster Law of this State, shall apply to the Fish
and Oyster Commissioner or his deputy for registration. He shall furnish
said officer, on oath, his name, place of residence, the name and kind of
boat, vessel or craft to be used or employed by him, and the number of
men to be employed; thereupon, the said officer shall register him and his
boat and prescribe for his boat a number corresponding with applicant’'s
registered number, which number the applicant shall cause to be plainly
marked or placed on each side of the prow of his vessel, boat or craft. for
which he shall pay the said officer a fee of fifty cents for each vessel, boat
or craft registered and the said officer shall furnish him with a certificate
of such registration; and any person failing to comply with the provisions
of this article shall be deemed guilty of a misdemeanor, and, upon con-
viction, shall be fined not less than ten dollars ($10.00) nor more than
two hundred and fifty dollars ($250.00), and each day any person shall
fish for green turtle, fish or terranin or gather any oysters for market in
any of the coast waters of this State without having complied with the
provisions of this article, shall constitute a separate offense.”

This article with the exception of the criminal provision thereof
took its place in the Revised Statutes of 1911 as Article 3984 which
was amended by Chapter 146 of the acts of the Thirty-third Legisla-
ture, fo read as follows:

‘“Registration of fish boats, etc., in public waters, application, certificate,
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fees, marking boats, and providing who shall fish.—Any person who is a
citizen of the United States wishing to use a boat in catching or taking
fish, green turtle, terrapin or shrimp or gathering oysters for market in
the public waters of this State, in accordance with the provisions of the
Fish and Oyster Laws of this State, shall apply to the Game, Fish and
Oyster Commissioner or his deputies for permission to do so. Such appli-
cant will furnish said officer under oath his name, place of residence, the
name and kind of boat to be used by him, together with the number of
men to be employed by him, thereupon the officer shall register such boat,
which register number shall be distinctly painted on each side of the bow
of such hoat, for which registration he shall pay the said officer one dollar
and fifty cents, and the said officer shall furnish the applicant with a cer-
tificate of such registration.”

It will be noted that substantially the only change made by this
amendment is the making of such article applicable to the public
waters of this State and not merely to the coast waters as originally
enacted.

We cite the above legislation in aid of the construction of Article
3986 relating to the license of fishermen and as showing clearly that
the Legislature had in mind to require the captain and masters of
hoats to obtain a license and not require the fishermen pursuing such
occupation in any other manner.

We therefore advise you that the only persons in this State who
are required to obtain a license from your department to pursue
the business of catching or taking fish, turtle, terrapin, shrimp or
oysters are captains or masters of boats engaged in such occupation
which boats are required to be registered under Article 3984 above
quoted. . s

TAX AND PERMIT.

Article 923 of the Penal Code referred to by you fixes a penalty
for marketing or offering to market any fish, ete., taken from the
salt waters or from the fresh waters of this State without paying
the tax and obtaining the permit as prescribed by law. This article
was amended by Chapter 135 of the Acts of the Regular Session of
the Thirty-third Legislature which amendment is in the following
langunage:

“Any person who shall market or offer to market any fish, turtle, ter-
rapin, shrimp or oysters taken from salt waters of this State, or any fish
taken from any fresh water lakes or streams, in any quantity greater than
fifty pounds, shall pay the tax and obtain the permit, as prescribed by law,
before disposing of any part of said product, and if he or any other person
shall sell or shall dispose of any part of said product for shipment or stor-
age before obtaining said permit, the person so selling or disposing of said
product, or any part thereof, shall be deemed guilty of a misdemeanor,
and, upon conviction, shall be fined not less than ten nor more than two
hundred dollars. In prosecutions in this and other similar cases, the fact
of the fish, turtle, terrapin, shrimp and oysters being of the varieties that
are found in the waters of this State shall be prima facie evidence that
said fish. turtle, terrapin, shrimp or oysters were taken from the waters
of this State.”

In order to arrive at a correct understanding of this article it
will be necessary, as we did in the preceding section of this opinion,
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to review the history of this legislation to determine the exact ap-
plication of this penal provision. Prior to the amendment by the
Thirty-third Legislature the language of Article 923. Penal Code was
substantially as in the amendment with the exception that the old
article limited it to those fish taken from ecoast watcrs while the
amendment applies to those fish taken from salt waters and also fresh
water lakes or streams, and further the amendment carries the phrase
‘“in any quantity greater than fifty pounds’’ that was not contained
in the old Article 923. The article under discussion first found
8 place in the statutes of this State as a part of Chapter 90 of the
General Laws of 1905 being inserted as Article 529x and added to
Chapter 130 of the General Laws of 1901, and was in the following
language:

‘““Any person who shall bring to market any fish, turtle, terrapin, shrimp
or oysters taken from the coast waters of this State shall pay the tax and
obtain the permit as prescribed in Article 2514 before disposing of any
part of said product, and if he or any other person shall sell or shall dis-
pose of any part of said product for shipment or storage before obtaining
said permit the person so selling or disposing of said product or any part
thereof shall be deemed guilty of a misdemeanor, and, upon conviction,
shall be fined not less than ten dollars nor more than two hundred and
fifty dollars. In prosecutions in this and other similar cases, the fact of
the fish, turtle, terrapin, shrimp or oysters being of the varieties that are
found on the Texas coast shall be prima facie evidence that said fish, turtle,
terrapin, shrimp or oysters were taken from the coast waters of this State.”

It will be noted that the tax and permit required to be paid and
secured by the above article is that prescribed by Article 2514 of
the Civil Statutes.

Article 2514 of the Statutes of 1895 was amended by Chapter 122
of the Acts of 1903 so as to provide for the inspection and weighing
of all fish, ete., by the Fish and Oyster Commissioner or his deputy
and the collection of a tax of one-tenth of one cent per pound on
fish, ete. This article applied only to those fish taken from the
public ¢oast waters of the State. This article was further amended
by Chapter 90 of the Acts of 1905, but in the particulars under
discussion no change was made and such article took its place in the
revision of 1911 as Article 3983 and was amended by Chapter 146
of the act of the Thirty-third Legislature which is now the law of
the State upon this subject. Tt will be noted that in the amendment
last referred to the term ‘‘public ccast waters’ was eliminated and
the amount of tax changed from one-tenth to one-fifth of one cent
per pound on fish so that the State now demands a tax of one-fifth
of one cent per pound on all fish, turtle, ete., taken for market from
the public waters within the jurisdiction of the State.

From the above analvsis it appears therefore that the penalty pro-
vided by Article 923, Penal Code, as amended by Chapter 135, Acts
of the Thirty-third Legislature is applicable to Article 3983, Revised
Civil Statutes as amended by Chapter 146 of the Thirty-third Legis-
lature.

Article 3985, Revised Statutes, as amended by Chapter 146 pro-
vides that when the tax is paid it is the duty of the Game, Fish and
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Oyster Commissioner or his deputy to give a receipt for same to-
gether with a permit authorizing the holder thereof to dispose of
the produect on which the tax was paid, and this is the permit spoken
of in Article 923, Penal Code.

While the State levies a tax of one-fifth of one cent per pound on
fish taken from the public waters of this State as is contained ‘in
Article 3983, yet for a failure to pay this tax we must look to the
provisions of Article 923, Penal Code, as set out above. While it is
true that the first clause of Article 923 provides that any person
who shall market or offer to market any fish, ete., in any quantity
of fifty pounds shall pay the tax, yet by a careful reading of this
article you will observe that the penalty is laid against the person
who shall sell or dispose of any part of said product for shipment
or storage before obtaining said permit, such person so selling or
disposing for shipment or storage being guilty of a misdemeanor,
and upon conviction shall be fined not less than ten nor more than
two hundred dollars. The offense is not completed by the marketing
or offering to market under the language of the first clause of this
article, but such article goes further in defining this offense and
says that such produect must be sold or disposed of for shipment or
storage, and we are thereforc of the opinion that unless the proof
was made that the fish or other products defined in this law were
sold either for shipment or storage a prosecution could not be main-
tained.

The difficulty with these laws, as we see it, is that from the begin-
ning they have been directed at the protection of the fish industry
along the coast. There can be no question but originally they were
intended only for such purpose, but in the various amendments and
re-enactments of these laws by the Legislature there has erept into
them certain clauses attempting to make them apply to the fresh
waters of the State, as well as to the salt or coast waters, but it has
not been a uniform system of broadening these laws to cover the fresh
waters, and therefore therc exists confusion and uncertainty as to
their meaning. ‘

We therefore advise you under this heading, tax and permit, that
in our opinion you eould not 'maintain a conviction for the sale or
offer of sale of any fish unless they were sold or offered for sale
for shipment or storage and in quantities of fifty pounds, or more.

Yours truly,
C. W. TavLOR,
Assistant Attorney General.
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GaME Liaws—CLOSED SEASON ON Doves AND QUAIL—WILD TURKEYS—
GaME LiMiT—STATUTORY CONSTRUCTION.

1. The caption of an amendatory act which states the object of the act
to be to amend a certain chapter, title or article of the Penal Code or a
chapter of the acts of the Legislature of a certain session is sufficient with-
out stating the subject of the amendment.

9. Where an amendatory act states the purpose of the act to be to
amend a certain chapter, title or article of the statute or a chapter of the
printed acts of a certain session of the Legislature goes further and states
the purpose of the amendment, then the body of the act must be limited
to the purpose stated in the caption. .

3. A general act dealing with a multitude of subjects will be controlled
by a particular act applicable to one of those subjects only.

4. 'That portion of Chapter 123 of the Acts of the Regular Session of
the Thirty-fourth Legislature fixing the number of birds or fowls that may
be killed in any one day is void, as such purpose was not stated in the
caption.

5. Senate Bill No. 35, which would be Chapter 22 of the printed acts
of the first called session of the Thirty-fourth Legislature, is a valid act,
and the provision thereof limiting the number of birds or fowls that may
be killed or destroyed in any one day to fifteen supersedes and repeals
that portion of Article 889 of the Penal Code fixing the limit of any birds
or fowls that may be killed in any one day to twenty-five.

6. The open season for wild doves in this State is from September 1
to March 1.

7. The open season for bob-whites, quail or partridges in this State is
from December 1 to February 1.

8. The number of birds that may be killed or destroyed in any one day
is fifteen.

9. The number of wild turkeys that may be killed during the entire
open season—that is, during the months of December, January, February
and March—is three.

August 25, 1915. '

Hon. Will W. Wood, Game, Fish and Oyster Commassioner, Capitol.

Dear Sir: Attention Hon. H. T. Bailey, Chief Deputy.

Under date of August 21, you transmit to this Department for an
opinion thereon a eommunication addressed to you by Hon. Chester
H. Terrell of San Antonio wherein he calls attention to Chapter 123.
Acts of the Thirty-fourth Legislature and raises certain questions as
to the validity of that act in so far as it undertakes to preseribe the
number of birds that may be killed in any one day.

Mr. Terrell raises other objections to this act but in conversation
with the writer all other objections are waived, but he contends that
as the subject of the limit of the number of birds that may be killed
or destroyed in any one day is not contained in the title of the act
that such a provision in the body thereof would be inoperative and
void. As the act is short and in order that this opinion may be
complete, within itself, we copy such act as follows, towit:

“An Act to amend Chapter 6, Title 13, of the Penal Code of 1911, by
inserting after Article 889 two new articles, to be known as Article 889a
and Article 889b, fixing the closed season for killing doves, bob-whites,
quail or partridges in this State, and declaring an emergency.

Be it enacted by the Legislature of the State of Texas:

Section 1. Article 889a. From and after the passage of this act it shall
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be lawful to kill doves in this State at any time except between the first
of March and the first of September of each year.

Article 889b. From and after the passage of this act it shall be lawful
to kill bob-whites, quail or partridges in this State at any time except
between the first day of February and the first day of December of each
year; provided, it shall be unlawful except elsewhere provided for any
person in any one day to kill or destroy more than fifteen of the birds or
fowls mentioned in Article 878 that are permitted to be taken or killed
in any one day, and repealing all laws in conflict herewith.

Sec. 2. The near approach of the end of the season and the crowded
condition of the calendar creates an emergency and an imperative public
necessity requiring the constitutional rule that all bills be read on three
several days be, and the same is hereby, suspended, and this act shall take
effect from and after its passage, and it is so enacted.”

It will be noted from a reading of the caption of the above act
that the express purpose of the Legislature in its enactment was to so
amend Chapter 6, Title 13 of the Penal Code of 1911 by adding two
new articles thereto to fix the closed season for killing doves, bob-
whites, quail or partridges in this State. In Article 889b in the
body of the act after fixing the closed season upon bob-whites, quail
or partridges will be noted the following proviso which is that por-
tion of the act against which Mr. Terrell lodges his objection:

“Provided, it shall be unlawful except elsewhere provided for any person
in any one day to kill or destroy more than fifteen of the birds or fowls
mentjoned in Article 878 that are permitted to be taken or killed in any
one day, and repealing all laws in conflict therewith.”

In our opinion Mr. Terrell’s contention is sound and that this
" portion of the act must be held void and inoperative under Section
35, Article 3 of the Constitution, which reads as follows:

“No bill (except general appropriation bills, which may embrace the
various subjects and accounts for and on account of which moneys are
appropriated) shall contain more than one subject, which shall be ex-
pressed in its title. But if any subject shall be embraced in an act, which
shall not be expressed in the title, such act shall be void only as to so much
thereof as shall not be so expressed.”

If the title to the above act had contained only a statement that
the purpose of the act was to amend Chapter 6, Title 13 of the Penal
Code, then the objection to the proviso under discussion would not
have been sound for the reason that it has been many times held in
this State, as will appear later on in this opinion, that such a caption
is sufficient, but when the framers of this act not being content
with the statement that the purpose of the act was to amend Chapter
6, Title 13 by adding two new articles, went further and stated the
subject of the amendment, then we are of the opinion that the cap-
tion cannot be enlarged bevond the subject stated so as to permit
the embodying in the act of a subjeect beyond the caption, although
it might be germane to the caption and title amended.

In the case of Adams & Wickes vs. San Antonio Waterworks Com-
pany, 86 Texas, 485, the court held that under an act to amend an
act to regulate the condemnation of property in cities and towns for
the purpose of opening, widening or changing publie streets or aven-
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ues or alleys or for water mains or sewers that although the act
contained the provision for the condemnation of ground for reser-
voirs or stand-pipes such condemnation proceedings could not be had
for such latter purposes for the reason that reservoirs or stand-pipes
are not mentioned in the title of the act. In that case the court said:

“But the maxim that the mention of one thing is the exclusion of an-
other, it not only is a legal but a logical rule; and it applies with peculiar
force to the question of notice. The expression of a purpose to confer
authority by an act of the Legislature to give the power to condemn prop-
erty for water mains, not only fails to give notice of the purpose to confer
such power in reference to reservoirs, but is calculated. on the contrary,
to lead to the belief that the latter purpose is not intended.”

It is therefore the opinion of the Department that the proviso lim-
iting the number of birds that mayv be killed or destroyed in any
one day is of no effect, hut that the act of the Legislature in ques-
tion is void only as to this proviso and as to other matters towit:
the fixing of closed season on doves and quail is a valid law.

However, at the First Called Session of the Thirty-fourth Legis-
lature there was enacted Senate Bill No. 35, which we are informed
will be Chapter 22 of the printed acts of such called session, the
caption of which bill is as follows:

““An act to amend Chapter 6, Title 13, of the Penal Code of Texas, as
amended by Chapter 123 of the Acts of the Regular Session of the Thirty-
fourth Legislature.”

‘While the verbiage of this act differs somewhat from that in Chap-
ter 123, yet the effect of those portions fixing the closed season on
doves and quail is the same: that is, the closed season on wild doves
is from the first day of March to the first day of September, and the
closed season on bob-whites, quail and partridees is from the first
day of February until the first day of Dccember. .

There is also contained in amended Article 889b the following
proviso:

“Provided, it shall be unlawful for any person at any time to kill or
destroy in one day more than fifteen of the birds or fowls mentioned in
this act or Article 378 of this chapter.”

This act also contains a section fixing a penalty for violatign of the
act. If the above mentioned act of the First Called Session of the
Thirty-fourth Legislature is valid then the effect thereof in addition
to Chapter 123 of the acts of the Regular Session of the Thirty-fourth
Legislature is to reduce the number of birds or fowls that may be
killed or destroved in any one day from twenty-five as fixed in
Article 889 to fifteen as fixed by the proviso copied above. The
question of the validity of this act depends upon whether or not
the caption is sufficient, that is, is a caption of an amendatory act
sufficient if it merely designates the chapter, title or article of the
Penal Code of this State to be amended or the chanter of the printed
acts of the partieular session to be amended. The decision of the
courts of this State have been uniform to the effect that such a caption
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is sufficient and that matters germane to the subject of the chapter,
title or article so amended may be incorporated in the body of the act.

Nichols vs. State, 23 S. W., 680.

Ratigan vs, State, 26 S. W., 407.

Ex parte Segars, 25 S. W., 26.

Taber vs. State, 31 S. W, 662.

Fehr vs. State, 35 S. W., 382,

Hasselmeyer vs. State, First Crim. App., 690.

From the casc of Nichols vs. State, supra, which is on all fours with
the questions here presented in that the caption to the act stated
it to be an act to amend Article 523, Chapter 7, Title 15 of the
Penal Code of the State of Texas as amended by the Aect of the
Twentieth Legislaturec approved February 25, 1887, we quote ps
follows :

“Appellant insists that this case should be reversed and remanded upon
the ground that the act April 13, 1891, changing the age of consent from
10 to 12 vears, is unconstitutional and void, in that the title to the act
does not, in compliance with Const. Art. 3, Sec. 35, express the subject of
the act. The Twentieth Legislature passed an act, approved February 25,
1887, more fully defining rape, under the following title: ‘An act to
amend Article 528, Chapter 7, Title 15, of the Penal Code.” The change
made was extending the protection of the law to females so mentally
diseased as to have no will. The Twenty-second Legislature amended this
act by an amendatory act, approved April 13, 1891, with the following
title: ‘An Act to amend Article 528, Chapter 7, Title 15, of the Penal
Code of the State of Texas, as amended by the act of the Twentieth Legis-
lature, approved February 25, 1887. Const. Art. 3, Sec. 35, declares: ‘No
bill (except appropriation bills) shall contain more than one subject
which shall be expressed in its title’, and Section 36 of same article pro-
vides that no law shall be revived or amended by reference to its title, but
in such case the act revived or section amended shall be re-enacted -and
published at length. The objection of appellant is that the title of the
amendatory act of April 13, 1891, is fatally defective in not stating the
subject ‘of the amendment, to wit, ‘the defiinition of rape,” and it is not
sufficient to merely state the article, chapter, and title of the Penal Code
of Texas which the act purports to amend. If there was ever any force
in this objection, as applied to amendments of the Criminal Codes of
Texas, it is now no longer an open guestion. Ever since the enactment of
the Penal Code and Code of Criminal Procedure, successive Legislatures,
with this provision, or a similar one, before them. have amended these
Codes by acts the titles of which only gave the article, chapter, title. and
name of the Code sought to be amended. They have recognized ‘the
Penal Code’ as a single act, designed to embrace all offenses against the
laws, complete within itself, arranged and classifiedl into titles, chapters,
and articles, and have always deemed an amendment made as above staterl
was a sufficient compliance with the constitutional requirement, and
sufficiently specified the subject sought to be amended by the act. If,
therefore, uniform legislative construction, supnorted by judicial decision
and recognition, can settle anything, we must hold the title of the act in
question to be sufficient.”

In the case of Ex parte Segars, supra, the eourt held an act to be
valid, the caption of which was in the following language:

“An act to amend Title 63, Revised Statutes, as amended by the Act
of April 1, 1887.”
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In the case of Taber vs. State, supra, it was contended that by reason
of the fact that the caption of an act referred only to Article 747
of the then Penal Code as being amended, that the word ‘‘hog’’ could
not be inserted in such article, thereby making the theft of a hog

a felony. The court refused to accede to this-contention, and said:
“It has been held by the Supreme Court and by this court that our
Penal Code can bée amended by reference to the articles thereof.”

Cited in addition to the Nichols case, supra, is.the case of State
vs. McCracken, 42 Texas, 383.

We are thercfore of the opinion that Senate Bill No. 35 enacted
at the First Called Session of the Thirty-fourth Legislature is a valid
act and that the proviso with refercnce to the number of birds that
may be killed or destroyed in any one day will become and be the
law of the State npon the taking effect of this act ninety davs after
adjournment of such called session and that such proviso will super-
sede and rcpeal that provision of Article 889 of the Penal Code fixing
a limit of twenty-five birds that may be killed in any one day.

We have also been asked the question if the effect of the proviso
contained in these two acts with reference to the number of birds
that may be killed in any one day by reason of the fact that the
proviso contains the language, that it will be unlawful to kill and
destroy in any onc day more than fifteen of the birds or fowls men-
tioned in this act or Article 878 of this chapter, that it would be
lawful to kill in anv one day fifteen wild turkevs.

There is contained in Article 889, Penal Code, both provisions, that
is, the provision relating to the number of turkeys that may be killed
in any one season and also the general provision that twenty-five of
the birds named in that article, as well as those named in Article
878 mav be killed in one day which is now superseded by the new
limit of fifteen per dayv, therchy creating an apparent inconsistency
between the two provisions.

In Lewis' Sutherland Statutory Construction, Section 346, we find
the following: '

‘Where there is an act or nrovision which is general, and applicable
ectually or potentially to a multitude of subjects, and there is also another
act or provision which is particular and applicable to one of these sub-
jects, and inconsistent with the general act, they are not necessarily so
inconsistent that both cannot stand, though contained in the same act,
or though the general law were an indenendent enactment. The general
sct would operate accordirg to its terms on all the subiects embraced
therein, except the particular one which is the subject of the special act.”

We are therefore of the opinion that ncither under the law as it
existed prior to such amendment nor under the amendment could
~more than three wild turkeyvs be killed in any one opened scason.

The holding of this opinion is as follows.

1. The opened season for wild doves in this State is from the
first dav of September to the first day of March.

2. The opencd season for bob-whites, quail or partridge in this
State is from the first day of December to the first day of February.

3. The number of hirds that mayv be killed or destroyed in any one
day is fifteen.
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4. The number of wild turkeys that may be killed during the
entire opened scason, that is, during the months of December, Jan-
uary, February and March is three, but see Article 889, Penal Code
for open season after June 13, 1916

Verv truly yours,
C. W. TAYLOR,
Assistant Attorney General.

Game Laws—SHIpPINGg LiMIT.

The number of wild game birds that are permitted to be shipped is
twenty-five, except wild duck, of which forty-five may be transported upon
filing the affidavit required by law.

Article 891, Penal Code.

September 18, 1915.

Hon. Will W. Wood, Game, Fish and Oyster Commassioner, Capitol.

Dear Sik: In your favor of September 17th, vou enclose a tele-
gram addressed to you by C. L. and Theo. Bering, Jr., Inc., which
telecgram reads as follows:

“Is the legal three days kill of ducks this year forty-five and does the
same form with this exception of last year affidavit cover it?”

You desire an opinion from this Department on the question sub-
mitted in the telegram copied above.

Replying thereto we beg to advise that Article 891 of the Penal
Code of this State. dealing with the transportation of wild game
and wild game birds killed or taken within this State, among other
provisions contains the following:

“* * % gand, upon filing the affidavit, such party shall be permitted
to transport to his home in accordance herewith not exceeding twenty-five
of any wxld game birds, when such number is permitted to be killed. of the
kind offered for shipment, except wild duck; provided that such partv may
be permitted to transport seventy-five wild ducks upon filing the affidavit
containing the provisions as stipulated in the affidavit prescribed.”

Then follows the form of affidavit to be made hy the shipper.
Of this affidavit the latter part thereof deals with the shipment of
wild duck and contains the following provision:

“s & % (and if such game to be shipped be wild duck, then such
party shall further make affidavit) that the shipment I offer is wild duck
only, that the number does not exceed seventy-five, that I killed the said
ducks in three days consecutively; and that I did not Kkill more than
twenty-five of same in any one day.” .

Under Article 889, Penal Code, the number of birds or fowls men-
tioned in Article 878 Penal Code that might be killed or destroyed
in any one day was limited to tw entv-ﬁve ‘Wild ducks being among
the birds enumerated in Article 878 the number thereof that might
be killed or destroyed in any one day is limited to twenty-five. From
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the language of the affidavit above quoted it appears that the Legisla-
ture in prescribing the form thereof has limited the number of ducks
that may be transported to such a number as may be lawfully killed
in three conmsecutive days, which number under the law as it then
existed, as appears from the above reference, was twenty-five per day
or seventy-five for any three days. The making of this affidavit is
a condition precedent to the right to ship, as well as the right of the
carrier to accept same for transportation and any earrier accepting
game for transportation, not accompanied by said affidavit is subject
to the penalty prescribed of not less than $10.00 nor more than $100.00.

In Chapter 22 of the Act of the First Called Session of the Thirty-
fourth Legislature the number of birds or fowls mentioned in Article
878, Penal Code, that might be killed or destroyed in any one day
was limited to fifteen, in lieu of twenty-five, as under the prior law.
Construing this latter statute, together with Article 891 and the
affidavit preseribed therein, and having in mind the purpose of the
Legistature in the enactment of Article 891 fo limit the number of
birds that might be lawfully transported to such a number as might
be lawfully killed or destroyed in three consecutive days it becomes
apparent that the proper construction of the two statutes is that
the number of ducks that may now be lawfully transported is such
a number as may be lawfully taken in three consceutive davs; fifteen
being the number that may be taken in one day it follows that forty-
five is the number that may be lawfully transported, and that the
affidavit prescribed by Article 891, Penal Code, must therefore be
amended as to the number and in lieu of twenty-five should read
forty-five.

‘What is said above as to wild ducks does not obtain as to other
wild game birds lawfully killed or destroyed. The wording of the
affidavit as to other birds is entirely different. The number that may
be lawfully transported is limited to twenty-five, but the affidavit
preseribed by the Legislature does not undertake to say that the num-
ber shipped or transported is the number lawfully killed or destroved
in any one day, although twenty-five may be shipped, and twenty-five,
under the former law, was the one day limit. Therefore as to such
other birds as a party may desire to ship the number remains at
twenty-five, although the one day limit has been reduced to fifteen.

‘With respeet, I am,

Yours very truly,
C. W. TAYLOR,
Assistant Attorney General.

FisSH—WHOLESALE DEALERS.

The license issued by the Game, Fish and Oyster Commissioner author-
izes the party named therein to engage in the business at one or more
places within this State.

A licensed dealer having a place of business at more than one point in
this State is liable for the tax of $1.00 on the one thousand pounds at
only one point, and in event he ships fish upon which the tax has been

21—Atty. Gen.
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paid from one house to the other, no tax is due thereon at the latter place.

The law defines a wholesale dealer as one who sells in lots of fifty
pounds, or more. A dealer bringing himself within this definition by
-gelling in lots of fifty pounds or more is subject to the tax on all fish he
delivers, although some of his sales may be in lots of less than fifty pounds.
Articles 3987, 3989, R. S., 1911; Article 917, Penal Code, as amended by
Chapter 135, Acts Thirty-third Legislature.

June 28, 1916.

Hon. Will W. Wood, Game, Fish and Oyster Commissioner, Capitol.

DEear Sir: The Attorney General is in receipt of your letter read-
ing as follows: ’

“A dealer, holding a wholesale dealer’s license to do business in Corpus
Christi, Texas, and paying the tax at Corpus Christi, has also a fish busi-
ness in San Antonio, Texas, to which- he ships goods from his Corpus
Christi house, and which he sells at wholesale and retail. He also pur-
chases some fish other than those shipped from his house at Corpus Christi.
On neither of his purchases from outside houses or his shipments from
Corpus Christi is he paying any tax.

“In your opinion, does his wholesale dealer’s license which he holds, give
him the right to sell his Corpus Christi goods in San Antonio without
further tax, and is a wholesale dealer liable only to the tax on fish sold
in wholesale quantities, or liable for all fish sold, either retail or whole-
sale.

“If you find said party liable to this tax, is he liable for the entire time
that he has been doing business in S€an Antonio, or liable for just the few
hundred pounds of fish this department has been able to locate as his
having sold at wholesale quantities, and did he violate Article 917 in
gelling fish in wholesale quantities, portions of said fish being from his
Corpus Christi home, and portions of said fish being purchased from out-
side.”

Replving thereto in the order in which your questions are pro-
pounded, vou are advised:

First: Article 3987 et seq., Revised Statutes of 1911, relating to
the issuance of license to wholesale dealers in fish, provide for the
issuance of such license upon the application duly made and filed with
you as provided in such articles. Nowhere in these articles is it pro-
vided that the applicant shall state the place at which the business
is to be conducted, nor is there any expression therein to the effect
that such business shall be conduected only at one point within the
State. The tax paid by dealers under a license issued to them is an
oceupation tax upon the business and the license issned is a permit
granted by the State to conduct snch occupation. In many of the
oceupation tax statutes of this State it is nrovided that such tax
shall be paid in each county in the State in which such oceupation may
be carried on, and of course under those statntes a license must be
procured in each countv. A ereat majority of the occunation taxes
however, that are levied in this State have no such limitation placed
upon them hy law, and in such eases this Department has ruled that
a State lecnse issned in one ecountv by the authority authorized by
law to issue the same. is valid in all counties in this State. This of
course relates to the State tax only, and not the county tax.

The tax levied unon wholesale dealers in fish is essentially a State
tax, the counties having no authority to levy the same, nor any
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portion thereof. This being true, we are of the opinion, and so
advise you, that a license issued to a wholesale dealer in fish is valid
throughout the State, and that he may conduect his business at one
or any number of points within the State.

Of course the dealer would be compelled to pay the tax of $1.00
for each one thousand pounds of fish handled by him, as levied in
Article 3989, based upon the entire amount of fish handled at all
points where such business is so conducted.

Answering your first questions specifically, you are advised that
in our opinion a dealer doing business in two or more points in the
State should be compelled to pay the wholesale dealers’ tax but one
time upon the fish so handled. and in case such dealer should ship
from one of his houses to another, in event the tax is computed and
paid at the house first receiving the same, then such dealer would
have the privilege of shipping portions of the fish so handled to his
branch house and no further tax would be due thereon, or in event the
tax was not paid at the original receiving point, then it should be
paid at the house to which it is shipped. In other words, it is one
business and the owner thereof is taxable only upon the total amount
handled without regard to the point to which the same is handled.

Second: As to whether or not a wholesale dealer is liable for the
tax on fish sold both at wholesale and retail within the meaning of
the act, or only upon fish sold at wholesale, you are advised that in our
opinion such dealer is subject to the tax upon a total amount of fish
handled by him without regard to whether same is sold at wholesale
or retail within the meaning of the law.

Article 3987, Revised Statutes, 1911, provides that a wholesale dealer
within the meaning of this aet, is one who is encaged in the fish
or oyster business as a dealer supplying the wholesale or retail trade
by sale of quantities of fifty pounds or more, of fish. This is the defi-
nition of a wholesale dealer: that is to sav, any dealer engaged in the
fish business who makes sales in quantities of fifty pounds, or more,
is regarded by the law as a wholesale dealer.

Article 3989 providing for the issmance of a license upon the appli-
cation made therefor, provides among other things that “for such
license the applicant shall pav a tax of $1.00 for each one thousand
pounds of fish handled by him * * *77

The tax therefore is levied upon the amount of fish handled,
and not upon the amount sold in lots of fifty pounds, or more. By
selling in lots of fifty pounds or more the dealer brings himself in
the definition set forth in Article 3987, and if he desires to sell a
portion of the commoditvy handled by him in lots of less than fifty
pounds that is his privilege, but by selling in lots of fifty pounds
or more he has brought himself in the definition of a wholesale dealer,
and must therefore pay the tax of $1.00 upon each one thousand
pounds of fish handled by him in the business.

The articles of the Civil Statntes above referred to are qubqtan-
tiallv the same as Article 917 of the Penal Code. which was amen.led
by Chapter 135 of the Aects of the Thirty-third Legislature, which
article contains the following with reference to a wholesale dealer:
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“He shall also agree to keep a correct record of all fish and oysters
handled by him under this Chapter * * *  For such license the

applicant shall pay $1.00 for each one thousand pounds of fish handled
by him.”

This article of the Penal Code concludes with a definition of a
wholesale dealer in substantially the same language as that used in
Article 3987 of the Civil Statutes above referred to, and is subject
to the same construction placed upon the latter article.

Third: In addition to what has been said above, you are further
advised that in event a party owning a business at Corpus Christi
and also at San Antonio, and paying the tax on the business as
hereinabove indicated, should purchase at one or both of such houses
fish from outside parties upon which he has not paid the tax, then
of course he would be subjeet to the tax upon such fish so purchased.
In other words, the fish so purchased or being handled by him are
within the mecaning of the law and he would be subject to a tax
thereon. .

Trusting that the above is, a satisfactory reply to your inquiries,
I am, with respect,

Very truly yours,
C. W. TAYLOR,
Assistant Attorney General.

GAME AND Fisg Laws—LiceNsE 170 FisH—PAYMENT oF PoLn Tax.

The payment of the poll tax is not a necessary incident to citizenship.
A person who has not paid his poll tax is a citizern of the United States
within the meaning of Article 3986 and a person complying with the pro-
visiong of such article is entitled to a license from the Game, Fish and
Oyster Commissioner whether or not he has paid his poll tax.

Article 3986, Revised Statutes, 1911,

January 26, 1916.
Hon. Will W. Wood, Game, Fish and Oyster Commissioner, Capitol.
Dear Sir: The Attorney General is in receipt of your letter of
the 21st, reading as follows:
Will you kindly render me your opinion as to whether it is lawful for

this Department to issue a fisherman’s license to a citizen of the United
States who has not paid his poll tax?”

We take it vour question submitted arises out of the application
of Article 3986 wherein it is provided in substance that any captain
or master of a boat wishing to engage in the business of catching or
taking fish, etc., shall make application to vour Department for a
license authorizing him to pursue such occupation, and among other
things it is provided that in his application therefor he shall set
forth under oath that he is a citizen of the United States. and that
you desire to know whether or not a party who has not paid his poll
tax within the time prescribed by law is a citizen of the United States
within the meaning of the above mentioned article.
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‘We advise you that in our opinion it is not necessary that an appli-
cant for license under the above article should be a holder of a poll
tax receipt issued to him within the time preseribed by law, and that
if the other requirements of the article are met by the applicant he
would be entitled to a license irrespective of whether or not he had
procured a poll tax receipt and thereby qualified himself as an elector
in this State.

By the amendment to Section 2. Article 6 of the Constitution,
adopted December 26, 1902, wherein it is provided for the first time
in the organic law of this State that a voter subject to the payment
of poll tax shall have paid the same before he offers to vote and hold
a receipt showing his poll tax paid before the first day of February
next preceding such clection, there is a recognition of the principle
that a person may be a citizen of the United States who is not a quali-
fied voter under the laws of the State, for it is provided in the first
portion of said section that every male person subject to none of the
foregoing disqualifications who shall have attained the age of twenty-
one years and who shall be a citizen of the United States, ete. Tt is
beyond the power of a State to determine the aunalification for citizen-
ship. That power is vested alone in the Federal Congress and by
no method could the people of any one State nreseribe or limit the
qualifications necessary to constitute one a citizen of the federal
union. A man may be a citizen of the United States and vet not a
citizen of Texas.

In Butchers Benefit Assceiation vs. Cres~ent Livestock Landing and
Slaughter House Company, 83 U. S.. 36. it is held: ‘“A man mav be
a citizen of the United States without being a citizen eof the State.
but an important clement is necessary to convert the former into the
latter. He must reside within the State to be a citizen of it. hut it
18 only necessaryv that he should bhe horn or naturalized in the United
States to be a citizen of the wnion.”

In the Town of New Hartford vs. the Town of Canaan, 5 Atl., 360,
it is held that the right of citizenshin as distineuished from alienacge
is a natural right, character or condition and does not pertain to the
individual States separately considered. The question is of national
and not of individual sovercienty ard is governed by the principles
of common law which prevail in the United States and become under
the Constitution to a limited extent a system of national jurispru-
dence.

The richt to vote is not an incident of citizenship. A man may be a
citizen nf Texas and vet not be entitled to exercise the right of suff-
rage. The only cffect of the payment of a poll tax by a person sub-
jeet thereto in this State is to aunalifv sueh person as an eleetor and
confer upon him the right to vote. Tt is immaterial as affecting citi-
zenship whether or not such poll tax is uaid.

In the case of Solon vs. State. 114 8. W.. 349, the Court of Civil
Appeals, in an opinion by Judee Ramsey, said:

“The true rule is that the right to vote is not a necessary or fixed inci-
dent of citizenship or inherent in each and every individuval, but that
voting is the exercise of political power and no one is entitled to vote
unless the people in their sovereign capacity have conferred upon him the
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right to do so. It may be laid down as a general proposition that the
right of suffrage may be regulated and modified or withdrawn by the
authority which conferred it.”

Quoting from A. & E. Enc., Vol. 10, p. 568, Judge Ramsey con-
tinues: :

“The right is not a natural right of which a person cannot be deprived
but is a privilege which may be granted or denied by the people or the
department of government to which they have delegated power in the
miatter as general policy may require.”

The opinion furtner quoting from Cye., Vol. 15, p. 2802, says:

‘“None of the elementary writers include the right of suffrage among the
rights of property or person. It is not an absolute unqualified personal
right, but is altogether conventional. It is not a natural right of the
citizen but a franchise dependent upon law by which it must be conferred
to permit its exercise.” .

The opinion quotes also from State vs. Dillon, 228 L. R. A, 124,
" as follows:

“The right to vote is not an inherent or absolute right found among
those generally reserved in bills of rights, but its possession is dependent
upon constitutional or statutory grant.”

The constitutional provision referred to in the first part of this
opinion confers upon certain classes of citizens of this State the
elective franchise, subject, however, to the provision that those citi-
zens who by the laws of this State are subjeet to a poll tax must have
paid the same and hold a reccipt therefor, bearing date prior to the
first day of February next before the election at which they offer to
vote. The liability for and the payment of the poll tax thercfore has
no bearing upon the citizenship. A person who has not paid his poll
tax may be as much a citizen of the United States or for that matier
of the State of Texas as a person who has paid his poll tax. The pay-
ment of the poll tax goes only to the right of suffrage and does not
in any manner affect citizenship.

You are therefore advised that a party complying with the other
provisions of Article 3986 would be entitled to a license irrespective
of whether or not he was a holder of a poll tax receipt.

Very truly yours,
C. W. TAYLOR,
Assistant Attorney General.
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GAME—WILD DEER—DoOMESTICATED DEER.

The statutes of this State enacted for the protection of game, relate
only to wild animals and birds, and have no application to domesticated
animals or birds, therefore domesticated deer raised in captivity are not
protected by such laws and may be killed and transported in either the
open or closed season. Articles 882-878-889-890-891, P. C.

November 23, 1915.

Hon. Wil W. Wood, Game, Fish and Oyster Commissioner, Capitol.

DEar Sigk: You have transmitied to this Department a letter ad-
dressed to vour Chicf Deputy, Mr. H. T. Bailey, by Mr. Jim Jones of
Hubbard, Texas, wherein he states that he has a herd of domesticated
deer that have been raised by him in captivity and he desires to know
if he would be permitted to kill a number of them and ship the car-
casses thercof to dealers in other towns to be sold. You desire an
opinion from this Department upon whether or not Mr. Jones could
be permitted under the law to dispose of the deer, as indicated.

Replying thereto we beg to say, that under the decisions of the
courts of various States of the Union where the question has been
presented, the weight of authority is to the effect that animals ferae
naturae, wild by nature, mayv be domesticated and a property right
acquired therein. Some of the decisions will be discussed later on in,
this opinion.

We will first call your attention, however, to the statutes of this
State dealing with game animals. In quoting these statutes, we are
capitalizing the adjective ““WILD’’ as it appears in defining deer im
the statutes:

Article 878. ““All the WILD deer, wild antelope, wild Rocky Mountain
sheep, wild turkey, wild ducks, wild geese, wild grouse. wild prairie
chickens (pinnated grouse), wild Mongolian or English pheasants, wild
quail or partridges, wild doves, wild pigeons. wild plover, wild snipe, wild
jacksnipe, wild curlews, wild robins, wilg Mexican pheasants, or chacalaca,
and all other wild animals, wild birds and wild fowls found within the
borders of this State, shall be, and the same are hereby declared to be the
property of the public.”

Article 882. ‘“Whoever shall sell or offer for sale, have in his or her
possession, for the purpose of sale, or whoever shall purchase or have in
his possession after purchae, any WILD deer, wild antelope, or wild Rocky
Mountain sheep, killed in this State, or the carcass thereof, or the hide
thereof, or the antlers thereof; or whoever shall sell or offer for sale, or
have in his possession for the purpose of sale, or whoever shall purchase
or have in his possesion after purchase, any of the game or game birds
mentioned in Article 879, killed or taken within this State, shall be
. deemed guilty of a misdemeanor, and, upon conviction thereof, shall be
fined in any sum not less than ten nor more than one hundred dollars.”

Article 889. ‘It shall be unlawful for any person to kill, ensnare, or
entrap, or in any way destroy any WILD deer in the period of time em-
braced between the first day of January and the first day of November
in each year; provided, it shall be unlawful for any person at any season
of the year to take. kill, trap, or ensnare any WILD female deer or spotted
fawn within this State; and provided, further, that it shall be unlawful
for any person to take, kill, trap or ensnare more than three wild buck
during the months of November and December of any one year.”

Article 890. ‘It shall be unlawful for any express company, railroad
company or other common carrier, or the officers, agents, servants or-
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employes of the same, to receive for the purpose of transportation, or to
transport, carry or take beyond the limits of the State, or within this
State, except as hereinafter provided, any wild animal, bird or water fowl
mentioned in Article 878 of this Act, or the carcass thereof, or the hide
thereof. Any persons violating the provisions of this article shall be
deemed guilty of a misdemeanor and upon conviction thereof shall be
fined in any sum not less than ten nor more than one hundred dollars.
Provided, that each shipment shall constitute a separate offense, and that
such express company, or other common carrier, or its agents, servants
or employes shall have the privilege of examining any suspected package
for the purpose of determining whether such package contains any of the
articles mentioned herein.”

It will thus be noted from the reading of the ahbove statutes. that
the Legislature has protected wild deer, and as we see it, the Legis-
lature has drawn a distinetion between wild deer and domesticated
deer, and has made the djstinetion recognized by the courts of this
State, between the two.

The right of the State to cnact legislation regulating the taking of
wild game, or even to go to the exient of prohibiting the killing or
taking thereof, is fully diseussed and upheld in the case of Ex Parte
Blardone, 50 Texas Criminal Reports, 189. In this case will be found
a review of the authorities from the various States of the Union, and
it would be useless for us to do more than cite this ease.

The Statutes of the State of Missouri, enacted for the protection
of game of that State, declared the ownership of. and title to, all game
not held by private ownership legally acquired to be in the State, and
it was made unlawful to have in possession a carcass of any deer,
under certain conditions. In the case of State vs. Weber, 10th L. R.
A. (N. 8.}, 1155, the defendant was convicted upon a charge of having
in possession the carcasses of three deer in violation of the conditions
of this statute. It appeared that such deer had been raised in captivity
upon a small farm in Henry County, Missouri owned by Mrs. George
M. Casey, and were killed there and their carcasses sold and shipped
to the defendant in Kansas City. The deer had belonged to a herd
raised upon the Casey farm and were descended from a pair of tame
deer raised as pets, some twenty-five years before on the lawn of the
Casey home. A number of the deer were killed every year for food
purposes and for several years it had been the custom of the defend-
ant, during the holiday season, to purchase a small number of deer
from Mr. or Mrs. Casey. for sale at his meat market at Kansas City.
The Supreme Court of Missouri, in affirming the conviction of this
case, does so upon the ground, that while the ownership of game in
the State not held by private ownership. was declared to be in the
State, yet the prohibitions contained in the act with reference to the
dealing with such game, applied to all game, whether the same be wild
or domesticated.

In the case Dieterich vs. Fargo, 22nd, L. R. A. (N. 8.), 696,
the plaintiff sought by injunction to force the express company to
accept for shipment, in the closed season, the carcasses of domesticated
deer raised in captivity. The Court of Appeals. New York, in uphold-
ing the contention of the plaintiff, said:



REPORT OF ATTORNEY (JENERAL. 329

“In my opinion, the Forest, Fish and Game Commissioner was right in
deciding, as he did in 1904, that the statute does not apply to the trans-
portation during the open season of venison obtained from domesticated
deer bred in confinement. From early times the law of England has made
a distinction between wild deer and tamed deer. ‘Deer, though, strictly
speaking, ferae naturae, if reclaimed and kept in inclosed ground, are the
subject of property, pass to the executors, and are liable to be taken in
distress.” I Halsbury’s Laws of England, 799. In the case of Morgan vs.
Abergavenny, 8 C. B. 768, there were upwards of 600 deer kept in a park
of 900 acres. They were attended by keepers, who fed them regularly
with hay, beans and other food. The does were watched at falling time,
and the fawns taken as soon as dropped, and marked. Some of the animals
were selected from the herd from time to time and stalled and fattened
for venison. It was held that, upon these facts, a jury was warranted in
finding that the deer had been tamed and reclaimed. They had, therefore,
ceased to be wild animals and, as such, a part of the inheritance, but con-
stituted personal property which passed to the executor. The same doc-
trine was asserted by Sir W. Page Wood when vice chancellor, in the case
of Ford vs. Tynte, 2 Johns. & H., 150, where it appeared that the deer
were also kept in a park, in which they were caught with the assistance
of muzzled dogs, and then turned into an inclosure or into pens to fatten,
after which they were shot for the market and the venison sold for profit
like mutton and beef. In the present case there is no doubt that the deer
of the plaintiff were as fully reclaimed as the animals mentioned in these
English decisions; for the allegation of the plaintiff is that they are do-
mestic animals, and that the herd consists almost entirely of deer bred in
confinement. This allegation is admitted by the demurrer and must, of
course, be taken as true for the purposes of our decision.

“The title of the forest, fish and game law indicates that its purpose, so
far as animals are concerned, was to protect the wild animals of the State.
It is ‘an act for the protection of the forests, fish and game of the State.’
The word ‘game’ in its ordinary signification does not include domesticated
animals. When, therefore, in the forest, fish and game law we find pro-
hibitions against the killing at certain seasons of geese, ducks and swans,
no one would suppose for an instant that reference was made to domestic
geese, ducks or swans; and throughout the whole statute, so far as it
relates to game, it is obvious that wild animals only are meant unless the
context plainly indicates a contrary intention. The sections of the statute
relating to deer which we are called upon to construe in this case deal with
two subjects—the killing of deer and the transportation of venison. Sec-
tion 76 thus prescribes the open season for deer, and provides that deer
shall not be taken at any other time. I think that this prohibition may
fairly be held to comprehend all deer, whether wild or domesticated. While
the purpose of the Legislature by this enactment doubtless was to prevent
the killing of wild deer except in the open season, it possessed the consti-
tutional power to prohibit the Kkilling of any deer during the closed season
in order to prevent an evasion of the principal prohibition, That the power
of the Legislature goes to this extent cannot be questioned, since the de-
cision of the Supreme Court of the United Stateg, affirming the judgment
of this court in People ex rel. Silz vs. Hesterberg, 184 N. Y., 126; 3 L. R. A.
(N. S.),163; 76 N. E,, 1032; 6 A. & E. Ann. Cas., 353; Id., 211 U. S,, 31;
53 L. ed., 75; 29 Sup. Ct. Rep., 10, When we come, however, to the pro-
vision that no person shall take more than two deer in the open season and
to the provisions relating to the transportation of venison, it seems to me
that a different intention is disclosed, and that those parts of the statute
apply only to wild deer. The statute is highly penal in its character,
making every violation thereof a misdemeanor, and therefore it should
not be construed so as to embrace cases which do not clearly fall within
its terms. Where, as in the case at bar, the venison is plainly marked and
readily identifiable as having been obtained from domesticated deer, it is
difficult to perceive any good reason for prohibiting its sale during the open
season, and I do not think that we ought to read such a prohibition into
the forest, fish and game law by judicial construction. If the Legislature
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shall consider further safeguards necessary in order to prevent an evasion
of the provisions relating to wild deer, it may readily provide for a system
of inspection and certification by the game wardens or otherwise before
the venison of domesticated deer is allowed to be received for transpor-
tation. The keepers of domesticated deer might be required to register
as such with the Forest, Fish and Game Commission before their venison
was thus receivable. It must not be inferred from anything which has
been said that the owner of lands frequented by wild deer can render them
domesticated simply by inclosing their domain with a fence, and denomi-
nating it a deer park. The domestic character of the plaintiff’s deer is
unquestioned; and it is only deer which are strictly of that nature that are
to be deemed outside the statutory provisions relating to the transportation
of game in the open season. As the law now stands, however, I think that
domesticated deer may lawfully be killed and the venison thereof may
lawfully be accepted for transportation by an express company in this State
without restriction as to number, provided this is done only in the open
season. As I have already intimated, I think that the Forest, Fish and
Game Commissioner originally construed the law correctly in this respect,
and that it is the duty of that officer to adhere to the construction then
adopted, unless the Legislature shall see fit to impose some further re-
strictions such as have been suggested, applicable to domesticated deer
only.”

Upon the distinction made in the cascs above cited between wild
deer and domesticated deer and upon the statutes of this State relat-
ing to the protection of game which protect only the wild deer in
this State, we are of the opinion, and so advise you, that domesticated
deer raised in captivity may be killed and transported, held in pos-
session for the purpose of, and sold, and that such aets will not eon-
stitute a violation of the game laws of this State.

The letter addressed to you by Mr. Jones scems to establish the fact
that the deer he has in his possession are in fact domesticated. How-
ever, this is wholly a question of fact and this Department cannot un-
dertake to pass upon questions of that echaracter. The holding of the
Department being in this opinion, that where in truth and in faet,
the deer killed, shipped or sold, arc domesticated, the statutes of this
State prohibiting such acts have no application.

Yours very truly,
C. W. TAYLOR,
Assistant Attorney General.
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OPINIONS CONSTRUING INSURANCE LAWS

INSURANCE—SURETY COMPANY—STATE TREASURER—SECURITIES OF,
‘WITHDRAWAL OF.

Reviseq Statutes, Article 4932.

1. 1In order for a surety company to withdraw securities deposited by
it with the State Treasurer, it must first file with the Commissioner of
Insurance and Banking a statement in writing, under oath, giving the date,
name and amount of all of its present existing obligations as suretyship,
stating ‘briefly the facts of each case.

2. After an examination of the facts are disclosed, then the Commis-
sioner must require the company to file with the Treasurer a bond payable
to the State in a sum equal to the whole amount of its liability under its
contracts, conditioned for the faithful performance of the fulfillment of
all its outstanding obligations. Included within its liabilities is the com-
pany’s reinsurance reserve.

3. In lieu of the bond, however, the company may at its option reinsure
its risks in some surety company authorized to do business in this State,
or it may cancel all bonds on which it is liable and return the pro rata
of the premiums received thereon when such acts can be done without
impairing its obligations to third parties.

4. In the case of the present company, it has already ceased to engage
in business, and the first provision above named should be complied with,
and at the same time it should present to the Commissioner and through
the Commissioner its reinsurance contract to be filed in the Treasurer's
office, so that same may be available for the use of its contract holders.
The statement and affidavit referred to, taken in connection with the re-
insurance contract, should show that all obligations in the company arising
out of surety bond contracts have been taken care of either by expiration,
cancellation or reinsurance.

5. The present reinsurance contract of the company should provide,
or there should be attached to it a supplemental agreement on the part of
the surety company making the reinsurance to the effect that the reinsur-
ance contract is made for the use and benefit of those holding the bond
contracts of the reinsurance company, so framed that those holding the
contracts could recover against the company reinsuring the Houston com-
pany.

6. The officers of the company must be authorized by the directors,
and the directors in turn by the shareholders, before this character of
reinsurance contract can be effectuated and before the securities may be
withdrawn from the treasury. In the present case, those acts already done
should be approved by the shareholders, and then the directors and officers
should be authorized to withdraw the securities from the State treasury.

February 18; 1916.

Hon. John 8. Patterson, Commissioner of Insurance and Banking,
Caprtol.

DEar Sir: Inquiry has been made of the Attorney General by you
and by the Treasurer for advice as to how the American Surety and
Casualty Company of Houston may be permitted to withdraw the
securities owned by it now on deposit in the State Treasury. 1 have
not seen the charter of the company but I assume that it is a surety
company or rather that its oblizations are all surety obhcratlons

Revised Statutes, Article 4932, reads as follows:
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“Any such company, domestic or foreign, may at any time surrender to
the Commissioner of Insurance and Banking its said certificate of qualifi-
cation, and shall thereupon cease to engage in said business of suretyship;
and such company shall thereupon be entitled to the release and return
of its said deposit as aforesaid, in manner following: Said company shall
file with said Commissioner of Insurance and Banking a statement in
writing, under oath, giving the date, name and amount of all its then
existing obligations of suretyship in this State, briefly stating the facts of
each case to said Commissioner, who, after examination of the facts, shall
require said company to file with the treasurer of this State a bond, payable
to the State, in a sum equal to the whole amount of its liability in this
State, under its contracts, conditioned for the faithful performance and
fulfillment of all its outstanding obligations, or it may, at its option, re-
insure its risks in some surety company authorized to do business in this
State, or cancel all bonds on which it is liable, and return a pro rata of
the premium received thereon, whenever such cancellation and return can
be done without impairing its obligation to third parties.”

This statute sets forth in detail what must be done by a surety
company in order that it may withdraw the sccurities deposited by
it with the State Treasurer. The American Surety and Casualty
Company has not been engaged actively in business for some two
years or more, and has no certificate of authority from the Com-
missioner, and therefore its purpose is not to surrender the certifi-
cate, for the simple reason that it has none. However, its purpose is
to be enabled to withdraw its sccurities as provided for in this statute.
In order to do this it is necessary first, for the company to file with
the Commissioner of Insurance and Banking a statement in writing
under oath giving the date named, and the amount of all its present
existing obligations of suretyship in this State, stating briefly the
facts of each case in this document.

In preparing this statement all elaims should be included whether
they are admitted obligations on the part of the company or not.
This, of course, refers to any eclaim against the company arising
on a surety bond, whether direct or indirect. Second, after an
examination of the facts as disclosed by the foregoing, then it is
made the duty of the Commissioner of Insurance and Banking to
require the company to file with the Treasurer of the State a bond
payable to the State in a sum equal to the whole amount of its lia-
bility in this State under those eontracts, conditioned for the faith-
ful performance and fulfillment of all its outstanding obligations.

In an opinion dated November 16, 1911, rendered by Hon. James
D. Walthall, found in Vol. 24, page 105, Opinions of the Attorney
General, it was held that this provision was included in the com-
pany’s reinsurance reserve; that is, the bond should include all debts
and claims plus the company’s reinsurance reserve. In lien of the
bond, however, a company is permitted at its option to reinsure its
risks in some surety company authorized to do business in this State;
or further, it may cancel all bonds in which it is liable and return the
pro rata of the premiums received thereon whenever such cancellation
and return can be done without impairing its obligations to third
parties.

My information. however, is that the present company has reinsured
all its business. I therefore suggest that the provision first named
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above should be complied with by this company and at the same time
the company should present to the Commissioner and through the
Commissioner its reinsurance contract filed in the Treasurer’s office
so that the samec may be available for the use of its contract holders.
A certified copy of the bond can be made by the Treasurer and
returned to the company for its own files. The purpose of the re-
insurance contract is to take the place of the securities which of
course are a trust fund, but the statute has provided this method
of reinsurance as a condition precedent to the release of the securi-
ties by the trustee. It is the view of the writer that the reinsurance
contract must be deposited with the State Treasurer. The statement
and affidavit referred to above taken in connection with the reinsur-
ance contract should show that all obligations of the company arising
out of surety bond contracts have been taken care of either by expira-
tion, cancellation or reinsurance. Of course if any claims are in court
or if there are any outstanding claims upon which suit has not been
filed they probably cannot be taken care of by reinsurance contract, but
could only be cared for by retention of sufficient securities to cover
any recoveries which might be had. However, I assume there are
no claims of the character last named.

The present reinsurance contract appears to be a very good one
and in an exeellent company, but it should provide or there should
vet be attached to it a supplemental agreement on the part of the
American Surcty Company of New York, the reinsuring company,
to the effect that the reinsurance contract is made for the use and
benefit of those holding the bond contracts of the American Surety
and Casualty Company of Houston, so framed that those holding
the contracts could recover against the American Surety Company
on this reinsurance contract. It may be that the American Surety
Company has substituted contracts of its own for all those rein-
sured by it, but if so this fact should be shown.

Since the cessaction of business and reinsurance of all its contracts
by the Houston Company was not an aect in furtherance of the general
business of the company, but amounted to a fundamental change
in its affairs, it is necessary that the board of directors be authorized
by the stockholders to ccase business and to cause such a reinsurance
contract to be executed and that the board in turn authorize the
officers to execute the contract. The present contract as shown has
already been executed and it may be that those requirements have
been complied with. However, if they have not been complied with,
then it will be necessary for the shareholders of the company in ceas-
ing business and entering into the present reinsurance contraet,
and also to authorize the directors to have the officers of the com-
pany withdraw the securities from the Treasurer as is contemplated.
The reason it is necessary for action on the part of the shareholders
and direetors in the respeets suggested is that the contemplated acts,
as well as those done, make fundamental changes in the status of
the company which is beyond the authority of the officers and of the -
directors unless authorized by the shareholders,

In Thompson on Corporations, Vol. 5, Sec. 6632 the rule is stated
as follows:
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“We have already seen that the directors of a business corporation are
merely its business managers, and that they have no power, unless such
power has been conferred by statute, or unless it is delegated by a vote of
the stockholders in general meeting, to do what may be termed constituent
acts; that is, to do any acts changing the constituent character of the cor-
poration—as, for instance, to increase or diminish its capital stock. On
the same principle, in the absence of any enabling statute, or of the au-
thorization of the constituent body, the directors of a business corporation
have no power to surrender its franchise or to declare it dissolved.”

In the present case the act of reinsurance is a part of the act
of ceasing to engage in business and is beyond the powers of the
officers and of the directors unless they are authorized by the share-
holders. As suggested, it may be that action was taken by the
shareholders in this instance, but if such action has not been taken
it will be necessary for the shareholders to take action and approve
such action as the directors or officers have already done looking
toward the end sought here and further authorizing the directors
and officers to comply with Article 3932, Revised Statutes, in obtain-
ing the securities on deposit with the Treasurer.

Very truly yours,
C. M. CuUreTON,
First Assistant Attorney General.

SureTy BoNDS—RECEIVERSHIP.

Where bonding company is placed in hands of receiver, necessary for
parties to give new bonds or obtain other sureties on bonds theretofore
given.

October 14, 1915.

Hon. John 8. Patterson, Commissioner Insurance and Banking,
Capitol.

Drar Sir: In response to your communication relative to the
affairs of the Commonwealth Bonding and Casnalty Insurance Com-
pany as related to surety bonds given in certain causes pending and
on appeal in the district court of Dallas county, we bec to advise
vou that, in our opinion, the distriet court having adjudged this
company insolvent and that ‘‘it is impracticable and impossible to
carry on the business of said defendant corporation as an insurance
company.’”’ and having apnointed a receiver of the corporation and
said reeeiver not having clected to perform these bond contracts, if
in fact he ecould. under the insolvent condition of the company, make
such clection, that it is necessary for the parties in these various
cases to give new honds or obtain other sureties on the bonds which
have been given. )

Onr view of the matter is that it would be proper for vou to notify
the district clerks in whose courts these several cases are pending
of the action which has been taken with reference to the Common-
wealth Rondine and Casualty Companyv in the Sixtv-seventh District
Court of Tarrant County. and then let these courts-take such action
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as may be necessary for them to do in order to protect parties in
pending cases.

‘We notice that three of the cases, towit: No. 8547C, No. 10,631 and
No. 18,336C are pending on appeal. We assume that these cases are
pending in the Court of Civil Appeals at Dallas. If so, it would be
proper for you to notify the clerks of these courts, as well as the
trial courts, of the condition of this company.

It is true that a receivership proceeding does not impair a valid
and subsisting contract entered into by the receiver’s prineipals
with a third person, yet the law is that a receiver has the right, sub-
Jject to the order of the court, to eleet whether he will perform the
executory contracts entered into by the individual or corporation whose
estate he represents made prior to the receivership and that no pre-
cxisting contracts are binding on the receiver unless adopted by him.
(High on ‘‘Receivers,”’ 4 Ed., Section 273d; 23 Amer. and Eng.
Ency. of Law, page 1099.) But it appears to us that a discussion of
ihe question as to whether or not these bonds are contracts which the
receivership did not annul or are eontracts which are executory and
which the recciver would have the right to adopt or reject is of
no value to any one.

The court has deelared, as suggested, that this company is hope-
lessly insolvent and unable to continue its business. This being the
status of its affairs, a continuation of its bond contracts would, of
course, furnish no protection, and it would be to the interest of the
court and all litigants to have new bonds given, which, we think,
they would have the right to require.

Yours very truly,
C. M. CURETON,
First Assistant Attorney General.

INSURANCE—SURETY, FIDELITY AND GUARANTY INSURANCE—CASUALTY
INSURANCE—STATE TREASURER, DUTIES OFP—DEPOSITS BY
INSURANCE COMPANIES—WORDS AND PHRASES.

Revised Statutes, Articles 4930 and 4935.

Acts Thirty-third Legislature, Chapter 117, Section 5.

1. Securities deposited in the State Treasury under Revised Statutes,
Article 4930, are placed in trust to answer the default of the company on
its policy or contract obligations, and are not subject to claims of general
creditors.

2. The holder of a judgment against a surety or casualty company as
garnishee is a general creditor and has no claim on such company’s se-
curities on deposit with the State Treasurer.

3. The word ‘““loss” as used in Revised Statutes, Article 4935, means
a loss under a policy or contract of the company, and not a judgment ob-
tained against the company as garnishee.

4, An execution issued against a surety company on a judgment against
it as garnishee cannot be levied on securities deposited in the State Treas-
ury under Revised Statutes, Article 4930.
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December 11, 1915.

Hon. J. M. Edwards, State Treasurer, Capitol.

DEar Siz: Your communication of December 8, 1915, in substance
is as follows:

“Under date of May &, 1911, the General Bonding and Casualty Insur-
ance Company of Dallas, Texas, deposited with this Department securities
approved by the Banking and Insurance Department to the amount of
$69,000.

“In the Insurance Commissioner’s letter of transmittal of that date au-
thorizing this deposit, he gives as authority Section 2, Chapter 165, General
_Laws of the Twenty-fifth Legislature.

“Under date of May 15, 1912, ddditional securities were deposited, au-
thority given as Section 5, Chapter 117, Acts of the Thirty-second Legis-
lature.

“On January 6, 1915, I was instructed by the Commissioner of Banking
and Insurance, under provision of Section 5, Chapter 117, Acts of the
Thirty-second Legislature, to surrender to this company all securities in
excess of $50,000, as this company had ceased to do business in other
States and had no liabilities in any State other than Texas. These instruc-
tions were complied with, and at this time this company has on deposit
with this Department $50,300 in securities.

“I am attaching hereto a demand from C. T. Lawson from Hamilton,
Texas, for the sum of $5000, either in money or securities to settle judg-
ment of that amount in favor of C. T. Lawson against the General Bonding
and Casualty Insurance Company.

“Kindly advise me if T am authorized by law to comply with this request
by delivering to Mr. Lawson, or his attorney, $5000 of these securities,
or have I the authority to convert said securities into cash and pay the
sum demanded.”

The demand referred to in yonr letter is as follows:

“To the State Treasurer of Texas, J. M. Edwards:

“C. T. Lawson hereby makes demand for five thousand dollars ($5000),
either in money or securities accepted by the State as a deposit, on account
of judgment for said amount in favor of C. T. Lawson against the General
Bonding and Casualty Company, more than sixty days having elapsed since
the rendition of said final judgment.

“LANGFORD & CHESLEY,

“December 8, 1915, “For C. T. LAWSON.”

‘We will first examine into the nature of Mr. Lawson’s claim. We
are in possession of a certified copwv of the judement, which is the
basis of this claim, in which it is shown that the claim of Mr.
Lawson against the General Bonding and Casualty Insurance Com-
panv is against that company as garnishee and not a direct judgment
against it on a contract or policy issned by the companyv in favor
of Mr. Lawson. We have hefore ns the original ecourt papers in the
case, it being Cause No. 2126, in the Distriet Court of Hamilton
Countv. and the findings of fact and conclusions of law filed by the
trial judge sufficiently show the origin of this claim and in order
to make a record of the matter we copy the same in this opinion as
follows:

“No. 2126—C. T. Lawson vs. the General Bonding and Casualty Insurance
Company, Garnishee; Hamilton Compress Company, Defendant—In the
District Court of Hamilton County, Texas, August Term, 1915.

I herewith file the following findings of fact and conclusions of law:
1st. I find that in cause No. 2023, pending in this court, that C. T.
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Lawson, on the 23rd day of March, 1914, recovered judgment against the
Hamilton Compress Company for $5325, which judgment was affirmed by
the Court of Civil Appeals and motion for rehearing overruled prior to the
issuance and service of the writ of garnishment herein.

2nd. I find that the garnishee herein had issued its policy No. .....
insuring the defendant, the Hamilton Compress Company, against 11ab111ty
on account of injuries or death to its operatives, and that said policy was
in full force and effect when the minor son of plaintiff, an operative of
said defendant, was injured by said defendant and for which injury a
recovery of $5000 was obtained against said compress company in the
judgment before mentioned.

3rd. I find that the garnishee herein answered the writ of garnishment
that it was not indebted to said Hamilton Compress Company, and other-
wise fully excusing itself. I find that plaintiff contested said answer.

4th. I find that garnishee is indebted to the Hamilton Compress Com-
pany in the sum of $5000 on account of the legal liability established by
said judgment, and that the answer of garnishee in denying that it owes
said company anylhing is not true.

5th. I find that one of the provisions of the policy of insurance before
mentioned is that said garnishee in the event the policy holder is sued for
personal injuries by an operative might take charge of the defense of said
action and thereby become liable to the plaintiff in such action. And I
find that said garnishee did take charge of the defense in the suit of C. T.
Lawson for himself and as next friend of Walter Lawson, his minor son,
against the Hamilton Compress Company.

6th. I further find that after the filing of a contest herein the garnishee
appeared in open court on the first day of the August term, 1915, and
agreed with plaintiff’s counsel that said contest should be set down for
trial and hearing on the 8th day of September, 1915.

7th. I further find that the garnishee committed a fraud in Hamilton
county in and about the subject matter of this proceeding by colluding and
conspiring with the defendant, the Hamilton Compress Company, to send
to said garnishee the policy of liability insurance, so that said garnishee
could mark the same canceled and destroy or keep from the plaintiff and
the court said policy, and I find that said policy has been destroyed or is
now in the hands of the garnishee, and its acts therein in so procuring the
same, after a subpoena duces tecum had been issued out of this court and
served on the defendant, the Hamilton Compress Company, commanding
it to produce in court said policy, was and is a fraud.

8th. I further find that said policy of liability insurance was in a sum
not to exceed $5000.

CONCLUSIONS OF LAW.

I conclude as a matter of law, based on the foregoing facts, that plaintiff
is entitled to recover against the garnishee, the General Bonding and Cas-
ualty Insurance Company, the sum of $5000.

J. M. ARNOLD,
Judge Presiding.”

We will next inquire into the legal status of the securities on
deposit with you. In the first place the Genecral Bonding and Cas-
unalty Insurance Company was incorporated under the general in-
surance laws of this State on the 29th day of November, A. D. 1910.
It was formed for the purposc of ‘‘transacting all kinds of surety
business and all kinds of easualty insurance business and all kinds
of liability insurance business.’” The company was not incorporated
under Chapter 13 of Title 71 of Revised Civil Statutes, providing
for the incorporation, government and regulation of fidelity, guaranty
and surety companies, but was, as sugeested, incorporated under the
general insurance laws of the State, with authority to engage in the

22—Atty. Gen.
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several lines of insurance business named above. The company, how-
ever, in order to qualify itself for the transaction of fidelity, guaranty
and surety business complied with the foregoing title and chapter
of the statutes by depositing $50,000 in appropriate securities with
the Treasurer of this State. The statute provided that these securi-
ties should be ‘‘held for.the benefit of the holders of the obligations
of such company; said security so deposited with said Treasurer to
remain with him in trust to answer any default of said company as
surety upon any such bond, undertaking, recognizance or other obli-
gation established by final judgment upon which execution may law-
fully be issued against said company.’” Revised Statutes, Article
4930,

This statute evidently means that the securities were placed with
the Treasurer to remain with him in trust to answer the default
of the company upon its contracts and obligations, and we take it
that the phrase ‘‘or obligation’’ contained in the quotation above
under the rule of ejusdem generis must be held to mean ‘‘other
obligations similar to those enumerated’’ and does not mean an ordi-
nary general contract obligation of the company or one which might
arise from tort or in a manner other than by an action of the com-
pany in creating an insurance contract of some character. That this
construection is a correct one will appear from the same article of the
statute, in which it is provided with reference to foreign companies
of this character that such foreign company must have on deposit
with a State officer of one of the States of the United States not less
than $100,000 in good securities ¢‘deposited with and held by such
officer for the benefit of the holders of its obligations.”” This con-
struetion is one also consistent with the general purpose of laws of
this character, for it is usual for the State to specifically provide for
the protection of policy holders of insurance companies. 22 Cye.,
1399.

Our view of the statute, therefore, is that the deposit made by this
company with the State Treasurer was for the benefit of its policy
holders, that it constitutes a trust fund for the payment of claims
of the ecompany’s policy holders. 22 Cye., 1389.

Rolfo vs. Columbia Insurance Co., 10 Mo. App., 150.
Boston & Albany Ry. Co. vs. Mercantile Trust Co., 38 L. R. A, 917.

It is the rule in such cases that securities deposited by an insurance
company for the bhenefit of its policy holders are subject to the
claims of such policy holders alone, and not to those of general
creditors. Authorities supra.

Falkenback vs. Patterson, 43 Ohio St., 359; 1st N. E., 757.

Kelsey vs. Cogswell, 113 Federal, 693 (606).

Lancashire Insurance Co. vs. Maxwell, 30 N. E,, 192,

Attorney General vs, North American Life Insurance Co., 82 N. Y., 172.
Re Equitable Reserve Fund Life Association, 131 N. Y., 354,

People vs. Life Union, 145 N. Y., 606.

There cases in effect held that a deposit with the State Treasurer
under the circumstances now before us creates a trust for the benefit
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of the policy holders of the insurance company and in case of
insolvency the policy holders have a claim against such securities
to the exclusion of other creditors. In other words, the trust is not
created for the henefit of the creditors other than those who are
credited by reason of holding or having held policy contracts. The
facts before us clearly show that Mr. Lawson did not hold a policy
of the General Bonding and Casualty Insurance Company, but that
his judgment arose out of garnishment proceedings; therefore Mr.
Lawson is not of the class of creditors for whom these securities
were deposited in trust and he therefore has no claim whatever on
these securities, other than as a general creditor of the corporation.
Of course, in the final winding up of the business of this company
if the securities now with you should not be exhausted by debts
due policy holders of the company then Mr. Lawson, like any other
general creditor, would have a right to participate in the residue,
but you are under no statutory obligation to him whatever, so far
as paying him this judgment or permitting him to make a levy
on any securities placed with you. Thus far we have only considered
the deposit of securities made by the company for the purpose of
enabling it to do a fidelity and surety business, and we may note
before leaving this part of the disecussion that Mr. Lawson’s claim
did not arisec even remotely out of any fidelity, guaranty or surety
obligation of the ecompany, for the bond by which it was claimed
the General Bonding and Casualty Insurance Company became in-
debted to the Hamilton Compress Company was a liability bond and
not a fidelity, guaranty or surety bond.

Your letter also shows that this company made a deposit under
Chapter 117, Acts of the Thirty-third Legislature, in order that
it might be permitted to engage in casualty insurance business.
Section 5 of Chapter 117, Acts of the Thirty-third Legislature, shows
that this character of deposit was required to be made exclusively
for the protection of the policy holders, for a portion of this section
reads:

‘“The State Treasurer is hereby authorized and directed to receive such
deposit and to hold it exclusively for the protection of all policy holders
of the company.”

So it would appear that the deposit made by the bonding com-
pany in order to engage in a casualty business was made for sub-
stantially the same purpose as that made to enable it to do a fidelity
and surety business, that is for the benefit of the company’s policy
holders. What we have said, therefore, with reference to the de-
‘posit made by the company to enable it to do a fidelity and surety
business applies with equal forece to the deposit made by it in order
to qualify for enzaging in casualty business. In other words, both
deposits were made for the benefit of its policy holders and not for
the benefit of its general creditors. As suggested above, Mr. Law-
son is merely a general creditor of the company, the bonds in your
possession are mnot in trust for his benefit, he has no interest or
claim in them, and no rights under the statute relative thereto. Of
course Mr. Lawson has the right to have his debt paid by the com-
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pany and if necessary the bonds in your possession may be sub-
jected to payment of his debt, but not until all policy obligations have
been paid can he reach the funds in your possession and then only
upon liquidation of the company or through a court of equity.

You are advised, therefore, to decline to comply with the request
made by Mr. Lawson through his attorneys, Messrs. Langford aud
Chesley. Mr. Lawson’s attorneys have with much earnestness di-
rected our attention to.Revised Statutes, Article 4935. As suggested
above, our opinion is that this statute has no application, because
Mr. Lawson is not within the class there referred to, for it will be
noted by reading this statute that it is only upon the failure of a
surety company ‘‘to pay any loss by it ineurred’’ that the liability
may be satisfied by you by paying out funds in your possession.

Mr. Lawson’s claim does not arise from any loss and is, as sug-
gested, the claim merely of a general creditor. The word ‘‘loss’’
as used in this statute must be construed to mean a loss under a
policy issued by a company, for, as shown above, only this class of
obligations are secured by the trust fund in your possession. Besides,
the word ‘‘loss,’” as used in relation to insurance, means the damages
aceruing to the assured which must be paid by the company under
a contract or policy issued by it.

Stephenson vs. Insurance Company, 93 N. W., 19,

We have been asked to construe Revised Statutes, Article 4935,
which authorizes you to pay losses upon certain proof, out of the
deposit placed with you. We find it, however, unnecessary to de-
termine the meaning of this statute, for whatever its meaning may
be Mr. Lawson does not come within the class referred to, and again
you could not pay thereunder, for you have nothing to pay with,
as you have no money belonging to this company, but only securities
impressed with a trust in favor of all the company’s policy holders
and not in favor of holders of claims of the character of this one
held by Mr. Lawson. In addition to what we have said above we will
suggest again that Mr. Lawson’s claim did not arise out of a contract
of fidelity, guaranty or suretyship.

Again it has been insisted by counsel for Mr. Lawson that under
Revised Statutes, Article 4936, it would be proper for vou to permit
the sheriff to levy an execution on these securities deposited with vou,
for the reason that this article of the statute, among other things
provides:

““Such securities and substitutes therefor shall be at all times exempt
from and not subject to levy under writ or process of attachment; and
further shall not be sold under ‘any process against said company until
after thirty days’ notice to said company, specifying the time, ete.”

As suggested above, this statute has no application to Mr. Law-
son’s claim, and therefore you should not permit the levy of an
execution, even though we are of the opinion that this statute au-
thorizes such a levy. As to whether or not the statute does authorize
such a levy we find it unnecessary to determine at this time. If
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it be insisted that Mr. Lawson’s claim did arise indirectly on a
liability or casualty policy and that for this reason the funds de-
posited under Chapter 117, Acts of the Thirty-second Legislature,
are pledged in trust with the Treasurer for his benefit then we beg
to say that such funds can only be administered by a court of
equity and that you have no authority under the casualty insurance
statute to pay out the same or to permit a levy thereon. However,
as heretofore suggested, we are of the opinion that Mr. Liawson’s
claim does not belong to the class for which these securities were
placed in trust, as Mr. Lawson was not a policy holder of this
company.

Perhaps other reasons might be given by us for declining to
comply with Mr. Lawson’s request, but the above are sufficient, we
think, for your present purpose. We advise you, therefore, to de-
cline to comply with the request and enclose you an extra copy of
this opinion, which you may append to your letter declining the
same, if you so desire. |

Yours very truly,
C. M. CuUrETON,
First Assistant Attorney General.

TNSURANCE—INSOLVENT INSURANCE COMPANIES—INSOLVENCY—
RECEIVERS.

1. The insolvency of an insurance company is a breach of its contract
to each existing policy holder, upon the occurrence of which the policy
holder is entitled to recover a portion of the premium paid which is un-
earned at the time of the insolvency.

2. Upon such a company going into the hands of a receiver, the proper
course for the claimant of a premium is to file his claim in the receivership
proceedings, and have the same allowed in due course and ordered paid
by the court.

March 22, 1916.

Hon. John 8. Patierson, Commissioner of Insurance and Banking,
Capitol.

DrArR SIR: The Attorney General is in receipt of a letter from
Hon. Earl Conmer of Eastland, Texas, the substance of which is as
follows:

“About one year ago the City National Bank of Eastland, having been
selected as a State depository for the Sixteenth Congressional District,
made application to and obtained a bond from the Commonwealth Insur-
ance or Bonding Company, doing business in Texas, with a Mr. Hilligoss
as State agent. Mr. Hilligoss resided then at Dallas. The amount of the
bond required by the City National Bank was $50,000, and the premium
was $250.

“It developed that soon after this bond was written for the bank the
bonding company failed. Therefore it will be noticed that the bank is out
the paid premium, and I am writing to you now to know just what course
the bank will have to pursue in order to obtain a recovery of the unearned
premium paid the commonwealth, if it can be recovered at all.”’
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Since the questions involved in Mr. Conner’s letter are recurring
ones we have decided to write an opinion on the question addressed to
vou, for your information and for the purpose of preserving the rul-
ing for the future use of this Department.

The effect of the insolvency of an insurance company on its con-
tracts is very succinetly stated by Cye. as follows:

“Effect of Insolvency in General.—The insolvency of an insurance com-
pany constitutes a breach of contract on its part, and on dissolution of the
company claims of policy holders are debts due in pracsenti. On a decree
dissolving the company and appointing a receiver to wind up its affairs,
the policies of the company are canceled and losses hereafter accruing are
not recoverable; but it has been held that the cancellation of policies does
not result from an assignment by the company for the benefit of credtiors,
nor from the ipstitution of proceedings against the company by the super-
intendent of insurance, As to any losses accruing under the policy before
insolvency the company is liable, although the amount of the loss has not
been ascertained or paid. A company cannot recover premiums for the
portion of the term of insurance after insolvency has taken place. Nor can
it maintain an action against an agent for the recovery of premiums re-
ceived by him, the consideration for which has thus failed. The insolvency
of the company being a breach of its contract as to an existing policy
holder, the latter is entitled to recover the portion of the premium paid
which is unearned at the time ot the insolvency, and this is so even though
there is no provision for refunding premiums paid. The interest of policy
holders in the assets of an insurance company cannot be enlarged by any
event occurring after the institution of proceedings to have it declared
insolvent; or the date of the order of dissolution; or the date on which the
insolvency occurred as determined by the decree of dissolution.”

22 Cyc., 1404-1045, )

It appears to us that the rules stated in this quotation are the gen-
eral ones which obtain in this State, and therefrom you will observe
that the insolvency of an insurance company is a breach of its con-
tract as to each exisiting policyholder, upon the ogecurrence of which
‘the policyholder is entitled to recover a portion of the premium paid
which is unearned at the time of the insolvency and this even though
there is ne provision in the policy for refunding premiums paid.

Boston & Albany Ry. Co. vs. Mercantile Trust and Deposit Co., 38 L. R.
A., 97.
Smith vs. National Credit Insurance Co., 33 L.. R. A., 511,

The case of Boston and Albany Railway Co. vs. Mercantile Trust
and Deposit Co., usually known as the American Casualty Insurance
Company’s case, is a very comprehensive one, well annotated in the
L. R. A.. and has been cited and followed by this Department upon
various insurance questions. ‘

‘We regard it as authoritative.

‘With regard to the course to be pursued by a policyholder where
an insurance company has become insolvent and goes into the hands
of a receiver we think the proper course is to file his elaim in the re-
ceivership proceeding, have the same allowed in due course and ord-
ered paid by the court.

. Yours very truly,
C. M. CurEeron,
First Assistant Attorney General.
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Fire InsuRsNCE—TAXATION—WaR REVENUE AcT, 1914

Revised Statutes (Vernon's Sayles’), Articles 4876, 4876a, 4877, 4879,
4886, 4890, 4897, 4899 and 4896,

(a) Pire insurance companies as between themselves and their policy
holders must pay for, attach and cancel the revenue stamps placed upon
each insurance policy issued.

(b) Insurance companies cannot charge the amount or cost of the reve-
nue stamps attached to a policy to the policy holder or assured, nor can
it add the same to the premium and collect the same from the policy holder.

(¢) The imposition of the federal tax is a proper matter for consider-
ation by the State Fire Insurance Commission in making insurance rates.
The whole duty of the commission in this respect is to make reasonable
rates, as is expressly declared in the law itself. The revenue tax is only
an element to be considered in rate making, like any other tax or operating
expense, and is entitled to neither more nor less consideration. If the
present insurance rates are reasonable, notwithstanding the addition of
this tax, then that ends the matter. If the addition of this tax will make
the present rate unreasonable, then manifestly the State Fire Insurance
Commission should amend its rates so as to make them reasonable after
the addition of such tax, The federal law does not prohibit the shifting
of the burden of this tax on the policy holder, but such an act as prohibited
by the State law, which requires the insurance companies to write insur-
ance at the rates prescribed by the State Fire Insurance Commission.

(d) Policies of fire insurance written after the enactment of the federal
revenue measure and prior to December 1, 1914, should be stamped with
the proper federal revenue stamps, provided they will not become effective
until on or after December 1, 1914; if such policies were to become effect-
ive before December 1, 1914, then of course it is not necessary to have the
revenue stamps attached thereto.

(e) The question as to whether the companies may shift the burden of
paying for the revenue stamps on each policy on to their local agents is
not one within the jurisdiction of this Department or of the State of Texas,
under our present laws, but one wholly within the jurisdiction of the fed-
eral government.

November 28, 1914.

The State Fire Insurance Commassion, Capitol.

GENTLEMEN: In answer to your several inquiries concerning the
effect of the recent stamp tax enacted by the Federal Congress on fire
insurance companies and your duties relative thereto, we beg to advise
you as follows:

I

The Federal Act referred to in Section 5 in part reads as follows:

“That on and after the first day of December, nineteen hundred and
fourteen, there shall be levied, collected and paid, for and in respect of
the several bonds, debentures or certificates of stock and of indebtedness
and other documents, instruments, matters and things mentioned and de-
scribed in Schedule A of this act, or for or in respect of the vellum, parch-
ment or paper upon which such instruments, matters or things, or any ot
them, shall be written or printed by any person or persons or party who
ghall make, sign or issue the same, or for whose use or benefit the same
shall be made, signed or issued, the several taxes or sums of money set
down in figures against the same, respectively, or otherwise specified or
get forth in the said schedule.”

That portion of Schedule A mentioned in the foregoing quotation
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relating to insurance policies, in so far as necessary to notice the same,
reads: :

“Insurance.—Each policy of insurance or other instrument, by whatever
name the same shall be called, by which insurance shall be made or re-
newed upon property of any description (including rents or profits), whether
against peril by sea or on inland waters, or by fire or lightning, or other
peril, made by any person, association or corporation, upon the amount of
premium charged, one-half of one per cent on each dollar or fractional part
thereof; provided, that purely co-operative or mutual fire insurance com-
panies or associations carried on by the members thereof solely for the
protection of their own property and not for profit shall be exempted from
the tax herein provided; and provided further, that policies of reinsurance
shall be exempt from the tax herein imposed by this paragraph.”

Construing these two sections of the act together they clearly mean,
with reference to the questions before us, that each fire insurance
policy issued by a company after midnight on the 30th day of Novem-
ber, 1914, must have placed thereon a revenue stamp, or stamps, equal
in amount to onc-half of one per cent on each dollar or fractional part
thereof of the premium paid or to be paid for such policy. We think
it equally clear that this tax must be paid and the stamp be attached
and canceled by the company issuing the same, before it can lawfully

deliver the policy to the policy holder. A portion of Section 5 quoted
above reads:

“Paid * * * by the person or persons or party who shall make, sign

or issue the same or for whose use or benefit the same shall be signed or
issued. * * *”

In the case of fire insurance companies the policy is both signed
and issued by the company, acting by its agents, they, of course, act-
ing for the benefit of the company, and to the policy therefore must
be attached stamps paid for by the company itself. The language
does not require the party to whom the policy is issued to stamp the
same or to pay for the stamps, as has been suggested.

Section 6 is one of the penal provisions of this revenue act and
reads:

‘““That if any person or persons shall make, sign or issue, or cause to
be made, signed or issued, any instrument, document or paper of anv kind
or description whatsoever, without the same being duly stamvped for de-
noting the tax hereby imposed thereon, or without having thereupon an
adhesive stamp to denote said tax, such person or pnersons shall be deemed
guilty of a misdemeanor, and unon conviction shall pay a fine of not more
than $100, at the discretion of the court.”

Tt seems clear from this that the penal provision is intended to ap-
ply only to the person who issues the instrument or causes it to be
done, and not to the person who receives the same, as, for example.
in the case of an insurance company it does not apply to the policy-
holder.

Section 11 contains a penal provision peculiarly applicable to Sche-
dule A, in which schedule is found the tax levied against insurance
policies. Section 11 in part provides:
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“That any person or persons who shall register, issue, sell or transfer,
or who shall cause to be issued, registered, sold or transferred, any instru-
ment, document or paper of any kind or description whatsoever mentioned
in Schedule A of this act, without the same being duly stamped, or having
thereupon an adhesive stamp for denoting the tax chargeable thereon, and
canceled in the manner required by law, with intent to evade the provisions
of this act, shall be deemed guilty, etc. * * * 7

You will note that the language used in this quotation levels the
punishment against and makes guilty the person, or persons, who is-
sues or sells the instrument, which in the case of insurance would
be the person who issues or sells a fire insurance policy, and not
the person who receives or purchases the policy. The proviso con-
tained in this same section likewise is in accord with the construe-
tion we have given it, for it reads, in part:

“Provided, that hereafter, in all cases where the party has not affixed
to any instrument the stamp required by law thereon at the time of issuing,
selling or transferring the said bonds, debentures or certificates of stock
or of indebtedness, and he or they, or any party having an interest therein,
shall be subsequently desirous of affixing such stamp, * * * or they shall
appear before the collector of internal revenue for the proper district, who
shall, upon the payment of the price and the proper stamp required by law
and the penalty of $10, ete., affix the proper stamp, ete.”

It would seem to be plain from this that the law contemplates
that the party issuing the instrument shall place the stamp thereon.
The construction given above, to the effect that the stamp must be
paid for and attached by the insurance company issuing the policy
is one in entire harmony with the general rule laid down by the courts
in interpreting previous revenue laws of this character. The general
rule is thus stated by a leading authority:

“As a general rule, the person executing a document which requires a
stamp is the one to affix it.”

24 Am. & Eng. Ency. of Law, p. 925.

Kirk vs. Western Union Telegraph Co., 90 Fed., 809.

Gray vs. Western Union Telegraph Co., 85 Mo. App., 123.

Myers vs. Smith, 48 Barb. (N. Y.), 614.

In the case of Kirk vs. Western Union Telegraph Company, 90
Federal, 809, a controversy arose in the following manner:

An action was brought to recover damages for the alleged neglect
of the telegraph company to transmit a certain message presented to
it by the plaintiff, on the 11th day of August, 1898. The telegraph
company interposed a demurrer to the complaint. on the ground that
it did not appear therefrom that the telegram alleged to have been
offered to the company for transmission had upon its face or else-
where the internal revenue stamp required by Section 7 of the Act
of Congress approved June 15, 1898. The court in construing Section
18 of that act, which provided that ‘‘the telegraph company or its
agent or employe shall not transmit to any person any dispatch or
message without an adhesive stamp denoting the tax imposed’’ dis-
cussed at some length Sections 6 and 7 of that act, of which Sections
5 and 6 of the present act are exact copies. The court held that it was
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the duty of the person making, signing or issuing the telegram to
place the stamp upon the same, saying:

“It is contended in support of the demurrer that it was the duty of the
plaintiff to affix and cancel the internal revenue stamp provided in the last
section, before tendering the dispatch to the defendant for transmission,
and that negligence cannot be charged against the defendant for its refusal
to transmit a message which was not stamped by the plaintiff as required
by law. The real question submitted to the court for decision is this:
Upon whom does the law impose the burden of paying the stamp tax—the
sender of the message or the telegraph company? The document being
subject to tax under Schedule A, the fine or penalty imposed for the omis-
sion to affix and cancel the proper stamp is, under Section 7, imposed upon
the person who makes, signs or issues the document.. The statute is in
the disjunctive, and reaches not only the omission of the person who issues
a document subject to the tax, but the maker and signer of the instrument.
The law for this purpose takes notice, therefore, of the person who writes
out and signs a dispatch, and makes him liable for the omission to stamp
the instrument he creates. By the terms of the stamp schedule, the tax
of one cent is placed upon this instrument as prepared by the sender, with-
out reference to any act of the telegraph company in transmitting the
message to its destination. The instrument described is a ‘“Dispatch, tele-
graphic: Any dispatch or message.” Had it been intended to impose this
tax upon the telegraph company, Congress could certainly have identified
the subject of taxation as the document transmitted by the telegraph com-
pany; and it may be said that the penalty of $10 provided in Section 18
for the default of the telegraph company in transmitting a dispatch or
message without the stamp denoting the tax imposed by law is such an
identification of the subject intended to be taxed. But the difficulty with
this interpretation of the statute is that it does not relieve the sender from
the fine of not more than $100 for his omission to affix the proper stamp
to the dispatch or message as made and signed by him, and delivered to
the telegraph company for transmission. Two penalties are clearly imposed
upon parties engaged in making and transmitting an unstamped dispatch
or message—a fine of not more than $100 upon the party who makes, signs
or issues the document; and a penalty of $10 upon the telegraph company
for transmitting it to its destination—the first being intended to secure the
payment of the tax, and the latter the attention and service of the tele-
graph company in the enforcement of the law.

It follows, therefore, that the instrument set forth in the complaint was
subject to a stamp tax, and that it was the duty of the plaintiff, as the
maker and signer of the instrument, to affix to it and cancel the stamp
required by law, before he can charge the defendant with neglect in failing
to transmit the message to its destination.”

90 Fed. Rep., p. 811.

Insurance policies are governed by Seection 5 of the present act, as
well as By Section 7 thereof, which were, as suggested, Sections 6 and
7 of the old law, construed in the opinion above referred to and from
which an excerpt has been quoted. Construing the language of those
sections as they then existed, which embody the language of the see-
tions now under examination, the court held that the party who made,
signed or issued the instrument must affix to it and cancel the stamp
required by law. Therefore our holding that in the present instance
it is the duty of insurance companies to affix and cancel the stamps
required by law to be placed on insurance policies before they deliver
the policies is one in entire accord with the holding of the Federal
Court, as well as with the general rule laid down in the Encyclopedia
of Law and the opinions of the State courts cited by us.

The real question, as suggested in that portion of the opinion quoted,
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was: ‘“Upon whom does the law impose the -burden of paying the
stamp tax?’’ The court answered and held that the burden was im-
posed upon the party signing, making or issuing the instrument, in
that particular instance upon the sender of the telegram, because he
made and issued the telegram. The same rule applies here, for the
same identical language is under construction, and the duty of pay-
ing the tax levied by the present law is upon the insurance com-
pany issuing the policy and not upon the policyholder or upon any
one else.

IT.

The next question which naturally arises is whether or not the in-
surance companies, although bound themselves to pay the revenue tax
and cancel the stamps on policies issued by them, have the right to
shift the burden of the stamp tax imposed upon insurance policies to
the polieyholder.

We will first discuss the question as to whether or not there is any-
thing in the federal law which would prohibit them from shifting this
burden, as suggested, by charging against each policy the amount of
stamps affixed thereto. Our opinion is that there is nothing in the
Federal Act prohibiting this and that, so far as the Federal law is
concerned, it might be done.

American Express Co. vs. Michigan, 177 U. 8., 404.
The People vs. Wells Fargo & Co., 135 Cal., 503.

In the first case cited the Supreme Court of the United States had
before it for construction the act of June 30, 1898, levying a stamp
tax upon, among other things, one cent for each package of express
matter. The court held that the act did not forbid an express com-
pany upon which was imposed the duty of paying the tax upon ex-
press matter from requiring the shipper to furnish the stamp or the
means for paying for it. The stamp act referred to was similar in its
provisions to that now before us, and the consiruction given that
measure is applicable to the present act and the instant case. The
court held that the express company had the right to shift the burden
of the tax by increasing the rate by the exact amount distinctly and
separatély imposed by the act on each shipper. In this case, however,
it was not contended that the imposition of the additional amount
of tax on the express company’s rate made the rate unreasonable.
The only matter in issue was whether or not the company had a rizht
to shift the burden of the tax, as sugegested. In holding that the ex-
press company had a right to shift the burden and collect the tax
from the shipper of the exact amount imposed, in addition to its fixed
rate. the Supreme Court discussed at some length the provisions of -
law there applicable and in the discussion laid down the principles
which determine the present issue. We, therefore, quote from it lib-
erally as follows:

“The argument is that as it is made the duty of the express company
to make and issue ‘a bill of lading, manifest or other evidence of receipt
and forwarding for each shipment, * * * and there shall be duly attached
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and canceled, as in this act provided, to each of said bills of lading, mani-
fests or other memorandum, and to each duplicate thereof a stamp of the
value of one cent’; therefore the obligation is imposed absolutely on the
express company, not only to make and furnish the receipt, but to issue
it with the stamp duly canceled. But, as we have said, though the correct-
ness of the claim be arguendo taken for granted, such concession does not
suffice to dispose of the essential issues. They are that by the statute the
express company is forbidden from shifting the burden by an increase of
rates, although such increased rates be in themselves reasonable. As no
express provisions sustaining the propositions are found in the law, they
must rest solely upon the general assumption that because it is concluded
that the law has cast upon the express company the duty of paying the one
cent stamp tax, there is hence to be implied a prohibition restraining the
express company from shifting the burden by means of an increase of rates
within the limits of what is reasonable. In other words, the contention
comes to this, that the act in question is not alone a law levying taxes and
providing the means for collecting them, but is moreover a statute deter-
mining that the burden must irrevocably continue to be upon the one on
which it is primarily placed. The result follows that all contracts or acts
shifting the burden, and which would be otherwise valid, become void.
To add by implication such a provision to a tax law would be contrary to its
intent, and be in conflict with the general object which a law levying taxes
is naturally presumed to effectuate. Indeed, it seems almost impossible
to suppose that a purpose of such a character could have been contem-
plated, as the widest conjecture would not be adequate to foreshadow the
far-reaching consequences which would ensue from it. To declare upon
what person or property all taxes must primarily fall is a usual purpose
of a law levying taxes. To say when and how the ultimate burden of a
tax shall be distributed among all the members of society would necessi-
tate taking into view every possible contract which can be made, and would
compel the weighing of the final influence of every conceivable dealing
between man and man. A tax rests upon real ‘estate. Can it be said that
by the law imposing such a tax it was intended to prevent the owner of
real property from taking into consideration the amount of a tax thereon,
in determining the rent which is to be exacted by him? A tax is imposed
upon stock in trade. Must it be held that the purpose of such a law is
to regulate the price at which the goods shall be sold, and restrain the
merchant therefore from distributing the sum of the tax in the price
charged for his merchandise? As the means by which the burdens of
taxes may be shifted are as multiform and as various as is the power to
contract itself, it follows that the argument relied on, if adopted, would
control almost every conceivable form of contract and render them void
if they had the result stated. Thus, the price of all property, the result
of all production, the sum of all wages, would be controlled irrevocably
by a law levying taxes, if such a law forbade a shifting of the burden of
the tax and avoided all acts which brought about that result. It cannot
be doubted that to adopt, by implication, the view pressed upon us, would
be to virtually destroy all freedom of contract, and in its final analyses
would be to virtually deny the existence of all rights of property. And
this becomes more especially demonstrable when the nature of a stamp
tax is taken into consideration. A stamp duty is embraced within the
purview of those taxes which are denominated indirect, and one of the
natural characteristics of which is, although it may not be essential, that
they are susceptible of being shifted from the person upon whom in the
first instance the duty of payment is laid. We are thus invoked by con-
struction to add to the statute a provision forbidding all attempts to shift
the burden of the stamp tax when the nature of the indirect taxation which
the statute creates suggests a contrary inference.”

Tn that case the express company had the right, under the law, to
make its own rates and since the question of the reasonableness of
the rate with the tax added was not at issue the only guestion decided
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by the Supreme Court was that the company had the right, in the
absence of the question of unreasonableness of rates, to shift the
burden of the tax on to the shipper by raising its rate on each pack-
age in the amount specified in the tax law, and that the levy of the
tax by the Federal act not having specified that the burden could not
be shifted it was the privilege of the express company to shift the
burden. We may say, therefore, that so far as the Federal act is
concerned an insurance company would have the right to add to the
policy premium a sum equal to the stamp tax paid by it. But there
vet remains to be considered the effect of the State laws upon this
question, and that we will now discuss.

I1T.

Article 4876, Vernon’s Sayles’ Civil Statutes of Texas, provides
that all fire insurance companies transacting business in this State
ghall as to fire insurance policies be governed by the provisions of
those articles which follow, and being Chapter 9 of Title 71, Ver-
non’s Sayles’ Statutes.

Article 4876a reads as follows:

“After this act shall take effect, a maximum rate or premiums to be
charged or collected by all companies transacting in this State the business
of fire insurance, as herein defined, shall be exclusively fixed and deter-
mined and promulgated by the State Fire Insurance Commission created
by this act, and no such fire insurance company shall, after this act takes
effect, charge or collect any premium or other compensation for or on
account of any policy or contract of fire insurance as herein defined in
excess of the maximum rate as herein provided for, but may write insur-
ance at a less rate than the maximum rate as herein provided for; provided,
that when insurance is written for less than the maximum rate, such lesser
rate shall be applicable to all risks of the same character situated in the
same community.”’

Article 4877 creates the State Fire Insurance Commission for the
purpose as there set forth ‘‘that therc may be rcasonable and just in-
surance rates in Texas.”’ .

Article 4879 provides that the State Fire Insurance Commission
shall have the sole and exclusive power and authority and it shall be
its duty to preseribe, fix, determine and promulgate the rate of prem-
iums to be charged and collected by fire insurance companies transact-
ing business in this State.

Article 4886 declares that the rates of premiums fixed by the State
Fire Insurance Commission shall be at all times reasonable and that
the schedules promulgated by the Commission shall be in such form
as will in the judgment of the Commission most clearly and definitely
in detail disclose the rates as fixed, ete. The same article of the
statute gives the Commission full power and authority to alter or
amend, modify or change any rate fixed and determined by 1it.

Article 4890 likewise gives the Commission full authority to alter,
amend or reduce the rates of premiums.

Article 4896 prohibits any company issuing fire insurance policies
in this State, except in accordance with the provisions of this Act,
and prohibits any company or its officers, directors, general agents,
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local agents, etc., to grant or contract for any special favor or ad-
vantage. ete., in order to procure a contract of insurance.

Article 4897 prohibits any person from receiving from the agents
of any insurance company or any of its sub-agents, brokers, solicitors,
employes, intermediaries or representatives or from any other person
any rebate premium payable on the policy or gny special favor or
advantage or any valuable consideration or inducement not specified
in the policy of insurance.

Article 4899 authorizes the Insurance Commissioner to revoke the
certificate of authority of any company, officer, agent or representa—
tive violating the provisions of the law.

This brief statement of the salient provisions of the State Fire
Insurance Commission Liaw makes it clear, we think, that the making
of maximum fire insurance rates in this State is a matter wholly
within the jurisdietion of the State Fire Insurance Commission, and
that it alone has the right to specify the premium charge or any item
thereof. It is true that insurance companies may write insurance at
a rate less than the maximum fixed by the State Fire Insurance Com-
mission, but to do so it must comply with the terms of Article 4896.
To this extent and to this extent only have fire insurance companies
operating in this State aunthority to change the maximum rates pro-
mulgated by the State Fire Insurance Commission. For any other
change sought or desired in the rates of fire insurance in this State
an insurance company must bring the matter before the State Fire
Insurance Commission, in accordance with the provisions of Articles
4894 and 4895, which in effect provide for hearings as to the adequacy
or inadequacy of rates to be held by the State Fire Insurance Com-
mission and its decision thereon and in the event of dissatisfaction on
the part of any ecompany action may be brought in the District Court
of Travis County for an adjudication with reference to the rates pro-
mulgated by the State Fire Insurance Commission or any modifica-
tion sought therein by any company or interested party.

. Iv.

The next question which naturally arises in conneection with this
matter is whether or not the tax levied by the Federal law is properly
a subject for consideration by the State Fire Insurance Commission
in making the rates promulgated bv it. In our opinion that tax. like
any other, is a matter to be considered by the State Fire Insurance
Commission in promulgating and making its rates. In other words,
the collection of the amount of the tax by the company is a part of
the price for which it sells its insurance and as such is subject to
reculation and control by the State Fire Insurance Commission of
this State. The Commission, of course. has nothing to do with the
payment of the tax, but it has all to do with providing a rate adequate
to enable the companv to meet its tax oblications. as well as its other
lecal liahilities, whether these liahilities arise nnder the laws of this
State or the laws of the United States. It js elementary, we think,
that taxes are to be considered as part of the operating expense of an
insurance company. A tax when it is paid becomes either an invest-
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ment or an operating expense. If an investment it necessarily becomes
a part of the capital stock of the company, in svhich event it would
become a subject for consideration for all future rate making, because
a rate to be reasonable must be sufficient to pay for the service ren-
dered and produce a return on the instrument of that service, to wit,
the capital involved. But it is hardly tenable to suppose that the
taxes when paid become a part of the capital of any enterprise. On
the contrary, the universal theory is that the taxes are to be con-
sidered a part of the operating expenses of any enterprise, and as
such must be paid out of the annual revenues received, for otherwise
the capital of any enterprise would necessarily be impaired for the
purpose of paying taxes. It is true that some enterprises would have
a surplus on hand, but the payment of a tax out of an undivided or
accumulated surplus would be merely, after all, the payment out of
an accumulated income, from which source, that is the income, all
operating expense must be paid if an enterprise is to continue solvent
and a goinz concern. That taxes for the purpose of making rates
are to be treated as a part of the operating expense of an enterprise
is a proposition quite elementary and will not, we think, be found
controverted by any reputable authority.

Whitten’s Valuation of Public Service Corporations, Sec. 7, p. 8; Sec.
240; Sec. 302, p. 266; Sec. 740, p. 657,

Willcox vs. Consolidated Gas Co., 212 U. 8., p. 19.

Costra Costa Water Co. vs. City of Oakland, 165 Fed., 518.

Foster’s Engineering Valuation of Public Utilities, p. 21.

Zartman’s Yale Readings in Insurance, pp. 212-213.

The last authority cited. in the analysis of the disposition made of
insurance premium assigns fifty-five per cent of the premium for the
payment of losses and then makes a detailed statement of the ex-
pense charges, applying three per cent of the premium for tax pur-
poses; showing, however, that the element of taxes is figured in all
insurance premiums. This, of course, is elementary, and well known
to all who have anything to do with the making of insurance rates.

Mr. Whitten, in his work on Valuation of Public Service Corpora-
tions, in Section 240, lists as cne of the overhead charges of concerns
of this character the element of taxes. In the case of Willeox vs. Gas
Company, cited above, the Supreme Cowrt of the United States ex-
pressly stated that taxes are properly treated as a part of the operat-
ing expenses of a gas company.

From a consideration of the authorities and cases cited by us it
will be found that there is no reason for the proposition that taxes
are not a part of the operating expense or overhead charges of any
character of business enterprise. and that where the question of rates
is left wholly to the company that the company will. of necessity, in-
clude-the taxes paid by it in the rate, so that a revenue sufficient will
be produced to make a reasonable return on its investment and pay
all of its overhead or operating expenses, including the tax. On the
other hand where the rates are made by the State, or through an in-
strumentality of the State, the authorvities all hold that these rates,
in order to be reasonable, must be sufficient to produce a revenue
large enough in amount to pay all overhead charges and expenses, in-
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cluding taxes, and to compensate the enterprise for the service per-
formed and produce return on the capital involved. It is not neces-
sary here, at this point in the discussion, to enter upon any considera-
tion as to what is or what is not a reasonable rate. The only point
directly involved is that when a question of rate making is up for
discussion the element of taxes is one necessarily considered by the
board making the rate, or the rate making body. This being true,
the tax levied by the Federal Government is a subject for considera-
tion by the State Fire Insurance Commission when it essays to make
rates governing fire policies in this State; though its jurisdiction in
this respect is made exclusive by the statute, because these taxes being
a part of the operating expenses of the companies must be provided
for by the premium income, which may only be prescribed by the
State Fire Insurance Commission. Being necessarily a part of the
premium or charge for insurance the insurance companies are not
authorized to include the amount of this tax in the premium charged
by them or to colleet the same from the policyholder by adding the
same to the premium, because such action would be collecting a maxi-
mum premium over and above that prescribed by the general basis
schedule of this State, promulgated by the State Fire Insurance Com-
mission. .

If the present schedules do not produce an insurance rate which
is reasonable for the payment of Federal taxes then the insurance
companies have their remedy of an application to the board for in-
crease of the rate, because under the statute an insurance company
is entitled to a reasonable rate, just as much as is the public generally,
but the companies have no authority to add the amount of this tax
to the premium produced by the rate promulgated by the board.

The Federal act neither authorizes nor prohibits an increase of
insurance rates to cover the cost of the stamps rvequired, and any
action taken by the Texas Fire Insurance Commission, so long as it
permits a reasonable maximum rate, is within the jurisdiction and
power of the Commision and can only bhe set aside by the courts on
the ground that the rates are unreasonable and therefore unautho-
rized by law.

Dinsmore vs. Southern Express Co.; Trammell et al. vs. Dinsmore et al.,
102 Fed. Rep., 794.

The case just cited arose out of the following state of facts:

The complainants were eitizens of the State of New York and share-
holders in the Southern Express Company. a Georgia corporation
which had its principal office in the State of Georgia and conducted
the business of an express carrier in that State and in ten of the neich-
oring States. The action was brought by original bill charging that
the Constitution of the State of Georgia, adopted in 1877, expressly
charged the Legislature of that State with the duty of vassing laws
from time to time to regulate freicht and passenger tariffs. to prevent
unjust diserimination on the various railroads of the State and pro-
hibiting the same from charging other than just and reasonable rates
and to enforce the same hy adequate penalties. That, acting under
this provision of the Constitution, the Legislature of the State of
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Greorgia passed an act in 1879 to carry into effect the constitutional
provision referred to, which act was from time to time amended and
enlarged, and by an act of 1891 the powers of the Railroad Commis-
gion were extended so as to give them authority to regulate charges
for express for transportation from one point to another in the State
of Georgia. Pursuant to this authority the Railroad Commission fixed
and prescribed rules, tariffs and classifications governing express
companies plying between points within the State of Georgia, and
published and distributed their report of same, to which the bill in
equity referred. From the date of the adoption of these measures
the Southern Express Company conformed to the rules, regulations
and tariffs so adopted by the Railroad Commission of Georgia and were
continuing to do so up until June 13, 1898, when the Congress of the
United States passed the act commonly designated as‘‘The War Rev-
enue Act,’’ in which it was made the duty of express companies on re-
celving a package for carriage to issue a receipt for such package and
providing that the receipt thus issued should bear a one cent stamp.
Upon the taking effect of the War Revenue Aect, July 1. 1898, the
Southern Express Company asked and demanded the production by
its customers of the stamp required to be attached under the pro-
visions of the Act at the issuing of the reccipts or bills of lading,
insisting that it should not carry any package or issue its receeipt
therefor until the sender or shipper furnished the nceessary govern-
mental stamp therefor. Certain citizens of the State of Georgia re-
fused to furnish these stamps or to pay for the same if furnished by
the express company and thercupon complained to the Railroad Com-
mission of the State, that is to the Respondents Trammell and others,
who, as such commission on July 11, 1898, issued an order as follows:

“It being represented to the Railroad Commission of Georgia that the
Southern Express Company, a corporation engaged as an express company
in this State in the business of common carrier of goods and merchandise
for hire, since the passage by the Federal Congress of an act approved
June 13, 1898, entitled ‘An act to provide ways and means to meet war
expenditures, and for other purposes, has exacted, and continues to exact,
-from shippers, as a condition precedent to forwarding any goods tendered
to it for transportation between points within this State, the payment of
a special tax upon such shipments imposed by said act, thus indirectly
increasing the cost of transportation beyond the rate fixed therefor by this
commission, it is ordered that the Southern Express Company do appear
before this commission on the 18th day of July, 1898, then and there to
show cause, if any it can, why it should not be held to have violated the
rules and regulations of this commission by the exactions or overcharges,
as aforesaid, and why suit should not be instituted against it in every case
of such overcharges for the recovery of the penalty provided by law for
such illegal act.”

This sufficiently states the basis of the action and as is perceived
the question at issue was whether or not, in view of the fact that
the charees which the Southern Express Company might exact for
express business were fixed by the Railroad Commission, the com-
pany had the right to require its customers to pay the additional
amount equal to the Federal tax. The case was heard on appeal
beforé the Circuit Court of Appeals for the Fifth Distriet of the
United States by Pardee, McCormick and Shelby, Circuit Judges.

23—Atty. Gen.
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The court in an opinion by Judge MeCormick, concurred in by Judge
Pardee, held that the provisions of the-War Revenue .Act of 1898
Imposing a stamp tax on express companies neither authorized nor
prohibited an inecrease of rates by the cxpress company to cover the
cost of the stamp required; and that the action of the State Railroad
Commission authorized by statute to prescribe rates for carriage
between points within the State in prohibiting an express company
from adding the cost of the revenue stamp to the maximum rates pre-
scribed was within the jurisdiction and powers of the Commission
and could only be set aside by the court when the rates thus fixed
were so low as to be violative of constitutional rights. That is to
say, as long as the rates were reasonable the courts had no juris-
diction over the affairs of the Railroad Commission in its rate-
making capacity. The opinion of the court seems to be precisely
in point on the question here at issue and for your information we
quote it as follows:

‘““Subject to the limitation that the carriage cannot be required without
reward, or upon conditions amounting to the taking of property for public
use without just compensation, a State has power to prescribe the charges
of public carriers for the carriage of persons and merchandise within its
limits. The acts of the Legislature of Georgia constituting the Railroad
‘Commission, and prescribing its powers and AQuties, do not violate the pro-
visions of the Georgia constitution. And the provisions of that consti-
tution, and of the statutes passed in pursuance thereof, administered sub-
ject to the limitation that the carriage cannot be required without reward,
do not violate the constitution of the United States, and have full force
as public law, Railroad Commission vs. Smih, 70 Ga., 694, affirmed by
the Supreme Court of the United States, 128 U. S., 174; 9 Sup. Ct., 47;
32 L. Ed., 377; Railroad Commission Cases, 116 U. S., 307-331; 6 Sup.
Ct., 334, 348, 349, 388, 391, 1191; 29 L. Ed., 636; Reagan vs. Trust Co.,
154 U. S, 362; 14 Sup. Ct., 1047; 38 L. Ed., 1014; Road Co. vs. Sandford,
164 U. 8., 578-598; 17 Sup. Ct., 198; 41 L. Ed., 560; Smyth vs. Ames,
169 U. S, 466-550, 18 Sup. Ct., 418; 42 L.. Bd., 819; Houston & T. C. R.
Co. vs. Metropolitan Trust Co. of City of New York (C. C.). 90 Fed., 683.

‘““The Southern Express Compaby, as to its business conducted between
points within the State of Georgia, is bound to receive for carriage, and
to carry, express matter properly tendered to it by any person for trans-
portation. provided the person so tendering such goods offers to pay its .
charges, not to exceed the maximum rates fixed by the Railroad Commis-
sion, so long as the body of the rates, or the system of maximum charges,
prescribed by the commission are not unjust and unreasonable, and such as
to work a practical destruction to the right of property of the shareholders
in the cornoration thus acting as a common carrier. The formation of a
tariff of charges for the transportation by a common carrier of persons or
property is a legislative or administrative, rather than a judicial, function.
The courts are not authorized to revise or change the body of rates imposed
by the commission. They do not determine whether one rate is preferable
to another, or what, under all the circumstances, would be fair and reason-
able as between the carriers and the shinpers. They do not engage in any
mere administrative work. There can be no doubt of their power and duty
to inquire whether a body of rates prescribed is uniust and unreasonable,
and such as to work a practical destruction to rights of property, and if
found so to be. to restrain its operation. Reagan vs. Trust Co., 154 U. S.,
397; 14 Sup. Ct., 1047; 38 L. Bd., 1014. “While rates for the transpor-
tation of nersons and vproperty within the limits of a State are primarily
for its determination, the question whether they are so unreasonably low
as to devnrive the carrier of its property without such compensation as the
constitution secures, and therefore without due process of law, cannot be
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so conclusively determined by the Legislature of the State, or by regu-
lations adopted under its authority, that the matter cannot be the subject
of judicial inquiry.” Smyth vs. Ames, 169 U, S., 526; 18 Sup. Ct., 426;
42 L. Ed., 842.

“It seems clear to us, from the statement of the case which we have
digested from the record, that the issue between the Railroad Commission
of Georgia and the Southern Express Company was, had that company the
right to add to the maximum charges prescribed by the commission the
cost of the one cent revenue stamp required by the act of Congress to be
attached to a receipt issued in each case of shipment? As the act of Con-
gress in question does not purport to fix or affect the rates which carriers
may charge for transportation, its construction is not necessarily involved
in the solution of this issue. In the circuit court counsel for the com-
plainants submitted that the construction of the revenue act is not involved
in this case, and the judge of that court who passed the decree from which
this appeal is taken so held, and in the opinion which he delivered said:
The issues presented by the pleadings do not render necessary a construc-
tion by the court of the act of Congress imposing the war stamp tax, nor
any clause of it. The shippers who refused to furnish the stamp or pay
the cost of it did so on the ground that the demand thereof was an unlaw-
ful increase of the maximum rates prescribed by the commission. On this
ground the complaint was made to the commission, and in its notice to the
carrier the express company’s action is referred to as ‘“‘thus indirectly
increasing the cost of transportation beyond the rate fixed therefor by the
commission.” When the carrier appeared before the commission in obe-
dience to the notice, it showed cause, etc., respectfully, as the bill avers,
by ‘““denying all jurisdiction in the premises on the part of the said com-
missioners’”; from which it is evident that the carrier relied on the act of
Congress to support its action. Thus challenged, the commission pro-
ceeded to discuss and construe the act, and, in effect, held that it did not
affect their power and duty to enforce the observance of the rates which
they had prescribed. And later, when the carrier, still protesting, applied
for leave to increase its rates, the commission refused to leave, and ad-
hered to its judgment that the maximum rates which it had prescribed were
just and reasonable, and should be enforced. It is true, but wholly im-
material, that the commissioners held and expressed the view that the war
revenue act imposes the tax in question exclusively upon the carrier, and
precludes it from relieving itself of the expense of affixing and canceling
the stamp required to be attached to each bill of lading, manifest or other
evidence of receipt, by passing that expense on to the shipper, and re-
quiring him to submit to an increased rate to that extent. This construc-
tion is unsound, but, as we have just said, it is wholly immaterial; for the
act of Congress neither prohibits nor authorizes such an increase in rates.
Neither expressly nor by implication does it contain any provision on that
subject. Crawford vs. Hubbell (April 16, 1900), 20 Sup. Ct., 701; Adv.
S. U.8,701; 44 L. Ed., ; Express Co. vs. Maynard (April 16, 1900),
20 Sup. Ct.,, 695; Adv. 8. U. 8, 695; 44 L. EQ4., But the laws of
Georgia, and the requirements of the Railroad Commission in pursuance
thereof and in accord therewith, while the limitations of the fourteenth
amendment of the constitution of the United States are observed, not only
affect, but control, this carrier as to its Georgia business, and prohibit it
from increasing its charges beyond the maximum rates prescribed by the
commission.

“There is mnothing in the bill in this case that tends to show that the
tariffs of rates and classification, and the rules prescribed by the commis-
sion, and now sought to be enforced by it, do not observe the limitations
of the Constitution of the United States. The one substantive fact which
the bill with reasonable accuracy states is that the payment of the tax
imposed by the war revenue law, as required by the order of the Railroad
Commission, will aggregate to the Southern Express Company in the State
of Georgia annually the sum of $42,000, which is repeated further on in
this language: ‘‘That the payments for said stamps thus required to be
made as a part of the rates imposed on the express company, and under
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which it must do business, by the order of said commission, will result in
irreparable damage and injury, and will cause a diminution of income, as
nearly as can be ascertained, of forty thousand dollars per annum, and a
loss to complainants, in a decreased value of their shares, of ten thousand
dollars.” And further on still the complainants again repeat, and ‘“‘show
that the said Southern Express Company, and its directors, having declared
their intention to do so, will now pay the said revenue tax out of the
income and profits of the company, and will thereby diminish the assets
of the company, and lessen the dividends thereof, and the value of its
shares.” There is no statement whatever of the amount of income of the
company from its Georgia business (intrastate business), nor from its other
business (interstate business)., nor from both together, either gross
income or net income, or profits of the company. It is stated simply
that the tax will aggregate in the State of Georgia annually the
sum of $42,000, and that this will cause a diminuation of the
income—an obvious result as to the net income. But neither the sub-
stantive fact averred nor the obvious conclusion tends to show that the
commission has hitherto trenched upon, or is about to trench upon, the
limitations of the constitution, and thus present a case within the remedial
jurisdiction of a court of equity. The aggregate amount in the State of
Georgia annually of the war revenue tax, as stated, namely, $42,000, shows
the number of shipments by that carrier in that State (whether intrastate
alone does not appear) of 4,200,000 annually. The argument of the pleader
proceeds and shows that the express company has to make its own arrange-
ments with the railroads for the carrying of its freight on passenger trains;
that the contracts of the express company with the railroad companies
are matters of negotiation, and the average charge of the railroads is 50
per cent of the express company’s gross receipts; that it costs the express
company 43 per cent of its receipts to do its business, and this, added to
the average of 50 per cent which must be paid to the railroads, makes the
total cost to the express company 93 per cent of its receipts; that consider-
able express business is done at a charge of 10 cents per package, and a
very large proportion of its intrastate business is done at a charge of 25
cents per package. “Taking ninety-three per cent from these charges, and
there is left a margin of seven-tenths of a cent on the 10 cent packages,
and one and three-quarters of a cent on the 25 cent packages. If the
express company is compelled to pay one cent each on the receipts, it loses
three-tenths of a cent on every 10 cent package, and makes only three-
quarters of a cent on the 25 cent packages. This would materially reduce
the very moderate profit of the business, and will so reduce the income of
the company as to lessen any dividends payable to its shareholders, like
the complainants.”” The argument proceeds, further, that in Section 9 of
the act of the General Assembly of the State of Georgia approved December
24. 1896 (Pub. Laws, p. 28), to levy and collect a tax for the support of
the State government for the years 1897 and 1898, all persons and com-
panies doing an express business, and charging the public therefor, in the
State of Georgia, were required to pay 2% per cent on their gross receipts,
and all persons, or the superintendent or general agent of each express
company, were required to make a quarterly return, under oath, in the
form therein prescribed, under the penalty of indictment, conviction and
punishment, pursuant to Section 1039 of Volume 3 of the Code of 1895,
and a failure to pay the tax will subject such corporation to a forfeiture
of its charter. We notice this argument only to say that the “considerable
express business done at a charge of 10 cents per package” is not affected
by the action of the commission, because a reference to the tariffs pre-
scribed by it, referred to in the bill and made a part of the record, shows
that the lowest maximum rate prescribed therein is 25 cents, and the add-
ing of one cent to the 10 cent rate would not make a rate in excess of that
allowed by the commission’s tarifi. We suggest, further, that the argu-
ment shows no reason why the tax imposed by the government of the
United States should be added to the commission’s rates that does not
apply with at least equal force to the tax of 2% per cent on their gross
receipts which the State government is shown to have levied. We say with



REPORT OF ATTORNEY (GGENERAL. 357

at least equal force; we think with greater force, because this last tax
would adjust itseif to the shipments uniformly, and one who shipped a
small package, or a package for a short distance, for the rate of 10 cents,
would not be required to pay as much as one who shipped a larger package
for a longer distance at the maximum rate shown in the commission’s
tariffs of $1.40 per hundred pounds. The increase made on this basis
would be uniform, and not unjustly discriminative between shippers; while
the increase which the carrier proposes to make by adding the tax imposed
by the war revenue act does manifestly discriminate, largely and unjustly,
between the shipper of a small package for a short distance at a low rate
and the shipper of a larger package the longer distance at the larger rate.
Though each shipper is charged one cent, the relation of this charge to
the service is unequal. Further, it does not appear but that the 50 per
cent of the express company’s gross receipts which the railroads impose
upon it by negotiation, and which charge more largely diminishes the reve-
nues of the express carrier, should not, with equal justice and reason, be
added to the maximum rates prescribed by the commission. This is absurd
and is suggested only to illustrate the utter want of force in the argument-
ative pleading which the bill attempts to put in the place of a showing of
substantive facts.

“Tt seems clear to us that the bill makes no case for the interference of
a court of equity to restrain the action of the Railroad Commission of
Georgia, and that the demurrer, though some of its special grounds which
we have not recited may have been not well taken, should have been sus-
tained. This disposes of the appeal and of the cross appeal.

1t is therefore ordered that the decree of the circuit court be, and the
same is hereby, reversed, and that the suit be, and it is hereby, dismissed,
at the cost of the complainants.”

102 Federal Reporter, pp. 799-803.

The opinion we have just qnoted was dissented from by Judee
Shelby of the Cireuit Court of Appeals, but since Judges Pardee
and MeCormick are still on the Cirenit Court of Appeals for this
district it is very certain that the principles laid down in this opinion
are still the law, so far as this Circuit Court is concerned. The case
was appealed to the Supreme Court of the United States, but the
questions at issne were not decided by that court, for the reason
that the law made the basis of complaint by the express company
was modified or repealed during the pendency of the case and the
Supreme Court did not deem it necessary to pass upon the subject
matter of the litication, as that subjeect matter had ceased to exist.
(183 U. S, p. 115.)

Therefore the opinion of the Cireuit Court, above quoted, remains
at this tlme as the last and highest expression on the sub1eet there
at issue, and is applicable to the facts of the matter at issue in this
opinion. The State Fire Insurance Commission is a ratemaking body
and as such has fixed insurance rates in this State and having fixed
these rates the insurance companies will not be authorized to make
an additional charee against policy holders in the issuance of poli
cies, even thouch such additional charge should be only in the ex-
press amount of the tax pald on each policy to the federal govern- '
ment. The tax manifestly is a subject for consideration by the
Commission, for as a part of the over-head charges or operating
expenses of each insurance company it enters into the making of rea-
sonable rates. In other words, this tax must be not out of the
proceeds received for the service rendered.

Pond on Public Utilities, Secs. 455, 459.
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We do not mean to state that the tax should not be considered by
the State Fire Insurance Commission, on the contrary we mean to say
that that body is the only body or person authorized to consider the
amount and effect of this tax in making insurance rates, and the
matter is wholly without and beyond the jurisdiction of the com-
panies themselves. We do not undertake to say whether or not the
amount of this tax should be added by the State Fire Insurance Com-
mission to the present rates promulgated by it, for we personally
do not know whether the present insurance rates under the im-
position of this tax are reasonable or unreasonable, nor do we ex-
press any opinion on that question, for that is a matter peculiarly
within your jurisdiction and in no sense of the word within the
jurisdiction of this Department. We are quite certain that the law
is that the State Fire Insurance Commission has the right to fix
maximum rates, as prescribed in the statute, but that in the exercise
of this power it must not violate the constitutional rights of the in-
surance companies. In other words, that the rates fixed by it must
be reasonable and fair and not confisecatory. It is rather difficult to
define what are reasonable and fair rates to be charged for any char-
acter of public service, but the following from Messrs. Beale &
Wyman’s work on Railroad Rate Regulation probably presents the
elementary principles as well as it will he found expressed by any
authority :

“Sec. 312. The reasonableness of the schedule as a whole depends,-as
has been seen, upon whether it yields a fair return to the carrier. This is
largely a mathematical question. The carrier is entitled, first, to pay all
expenses, which would include both the actual expenses of operation and
also certain annual charges that must be paid before any real profit can
be realized. He is entitled, furthermore, to gain a fair profit on his capital
invested. The determination of the actual amount of the capital invested
may be a matter of some difficulty; once determined, the rate of profit upon
that amount of capital is a question which will be determined, generally
speaking, by the ordinary business profit of the time and place. A schedule
of rates will be reasonable from the point of view of the carrier if it yields
him a net profit equal to that which would be realized, as a business ques-
tion, from any other business where the capital and the risk were the
same.” (183 U. S., p. 876.)

V.

You are thercfore advised:

(a) That the fire insurance companies as hetween themselves and
their policy holders must pay for, attach and cancel the revenue
stamps placed upon cach insurance policy issued.

(b) The insurance companies ean not charge the amount of
cost of the revenue stamps attached to a policy to the policy holder
or assured, nor can 1t add the same to the premium and collect the
same from the policvholder. .. .

(e¢) The imposition of the Federal tax is a proper matter for
consideration by the State Fire Insurance Commission in making in-
surance rates. The whole duty of the Commission in this respect
is to make reasonable rates, as is expressly declared in the law itself.
The revenue tax is onlyv an element to be considered in rate making,
like any other tax or operating expense and is entitled to neither



REPORT OF ATTORNEY (GENERAL. 359

more nor less consideration. If the present insurance rates are rea-
sonable, notwithstanding the addition of this tax, then that ends
the matter. If the addition of this tax will make the present rate
unreasonable, then manifestly the State Fire Insurance Commission
should amend its rates so as to make them reasonable after the addi-
tion of such tax. The Federal law does not prohibit the shifting
of the burden of this tax on the policy holder, but such an act is
prohibited by the State law. which requires the insurance companies
to write insurance at the rates prescribed by the State Fire Insurance
Commission.

(d) Policies of fire insurance written after the enactment of
the Federal revenue clause and prior to December 1, 1914, should he
stamped with the proper Federal revenue stamps, provided they will
not become effective until on or after December 1, 1914; if such
policies were to become effective before Deembr 1, 1914, then of
course it is not necessary to have the revenue stamps attached thereto.

(¢) The question as to whether the companies may shift the burden
of paying for the revenue stamps on each policy on to their local
agents is not one within the jurisdietion of this Department or of
the State of Texas, under our present laws, but one wholly within
the jurisdiction of the Federal Government. A ruling from us on
the question would secttle nothing, as the revenue measure in this
respect is subject only to the construction of the Internal Revenue
Department. On this question the ruling of the Internal Revenue
Department should be obtained by any party interested, and should
thereafter be followed. We refrain therefore from expressing am
opinion outside of our jurisdiction and make no ruling on the questiom
as to whether or not the insurance companies may require their
local agents to pay for the stamps placed on policies issued by them.

Very respectfully,
C. M. CurgtoN,
First Assistant Attorney General.

INSURANCE—FOREIGN CORPORATIONS.

Acts of the Thirty-third Legislature, Chapter 106, Sections 2, 3, 21, 22,
25, 26.

Collier’s Insurance Laws, Sections 192, 214, 215, 218 and 219.

1. A foreign insurance company having a permit to transact business
in the State must write all policies issued on property within this State in
accordance with the laws of the State, regardless of the fact that the policy
may have been ordered from and may be written at the home office of the
companv located beyond the boundaries of the State.

2. Where such a company writes a policy at less than the maximum
rate prescribed by the commission, it must file an analysis of such reduced
rate with the State Fire Insurance Commission, as provided by law.

3. The failure of any such company to thus obey the law will subject
it to a forfeiture of its permit, and its officers and agents to prosecution.
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August 28, 1915.

To the State Fire Insurance Commission, Capitol.

GENTLEMEN: You have transmitted to us for consideration a policy
of insurance issued by the X Company, a foreign corporation, en-
gaged in the fire insurance business, but having a permit to transact
business in the State of Texas.

This policy of insurance was written by the company at its home
office beyond the boundaries of the State. It was sent to local agents,
and they were offered a commission of five per cent. The policy
was written at a twenty-five cent rate, whereas the maximum schedule
rate on the property as made by the State Fire Insurance Commis-
sion would be fifty-nine cents.

The policy was not accompanied by an analysis of the rate made
by it in this instance, nor has the company complied with the law,
by the terms of which it is authorized to write policies of insurance
at less than the maximum schedule rate. The policy has not been
delivered to the policy holder, and we do not know whether the
insurance was effectuated or not, but assume that it probably was
by means of a binder, or some other method of consummating the
contract prior to the delivery of the policy, but whether it was or
not is immaterial for the present consideration.

We will treat the policy as though the insuranece had been con-
summated, in order that we may present to you the principles of law
which govern instruments of this sort. It is believed by your de-
partment, with reason, that the method of business sought to be car-
ried on in this instance is one which, if it was indulged in by foreign
insurance companies of this State who at the same time hold per-
mits to transact business in this State, is illegal. With this statement
of facts, we will now pass to a consideration of the law ccverning in
such eases.

All fire insurance companies transacting business in this State
must do so in conformity with the terms and provisions of the
Fire Insurance Commission law, which is Chapter 106, General Laws
passed by the Regular Session of the Thirty-third Legislature. Sec-
tion 2 of the Act of the Legislature named, which is Section 192
of Collier’s Digest, Texas Insurance Laws of 1913, reads as follows:

“After this act shall take effect, a maximum rate of premiums to be
charged or collected by all companies transacting in this State the business
of fire insurance, as herein defined, shall be exclusively fixed and deter-
mined and promulgated by the State Fire Insurance Commission created
by this act, and no such fire insurance company shall, after this act takes
effect, charge or collect any premium or other compensation for or on
account of any policy or contract of fire insurance as herein defined in
excess of the maximum rate as herein provided for, but may write insur-
ance at a less rate than the maximum rate as herein provided for; pro-
vided, that when insurance is written for less than the maximum rate, such
lesser rate shall be applicable to all risks of the same character situated
in the same community.” ]

It is plain from this provision of the law that it was not intended

that fire insurance could be written on property in this State at a
rate less than the maximum rate fixed by the Fire Insurance Com-
mission, but when a less rate is used on any particular risk then
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all risks of the same character situated in the same community take
the lesser rate.
Section 22 of the same act likewise provides, in part, as follows:

‘““No company shall engage or participate in the insuring or reinsuring
of any property in this State against loss or damage by fire except in com-
pliance with the terms and provisions of this act; nor shall any such
company, knowingly write insurance at any lesser rate than the rates
herein provided for, and it shall be unlawful for any company so to do,

unless it shall thereafter file an analysis of same with the Commission.
* * *7 .

These provisions referred to above make it plain that, in order
for an insurance company to write a policy at a rate less than that
fixed by the Fire Insurance Commission, that an analysis of such
rate must be filed with the Commission. The writing of insurance at
a rate less than that fixed by the Commission, accompanied by a
failure to file an analysis of the same with the Commission,—in other
words, a purposeful writing of insurance at a rate less than that
fixed by the Commission without complying with the law is made a
crime, under the law, and Section 25 of the act referred to declares
that the Commissioner of Insurance and Banking, upon ascertaining
that any insurance company or officer, agent or representative thereof,
has violated any of the provisions of this act, may at his diseretion, and
with the consent and approval of the Attorney General revoke the
certificate of authority of such company.

Section 21 of the act also declares that if any insurance company,
affected by the provisions of this act shall violate any of the pro-
visions of the act, the Commissioner of Insurance and Banking shall,
by and with the consent of the Attorney General, cancel its certificate
of authority to transact business in this State.

Section 26 provides:

“Any insurance company affected by this act, or any officer or director
thereof, or any agent or person acting for or employed by any insurance
company, who, shall wilfully do or cause to be done, or shall wilfully
suffer or permit to be done any act, matter or thing prohibited or declared
to be unlawful by this act, or who shall wilfully omit or fail to do any
act, matter or thing required to be done by this act or shall cause or
wilfully suffer or permit any act, matter or thing directed not to be done
or who shall be guilty of any wilful infraction of this act, shall bé
deemed guilty of a misdemeanor, and upon conviction thereof shall
be punished by a fine of not less than three hundred dollars ($300)
nor more than one thousand dollars ($1,000) for each offense.”

These provisions make it plain that penal prosecutions and revoea-
tions may be leveled against any company, officers or agents violatine
any provisions of the law, and that the certificate of authority of
the company may be revoked, a guilty agent’s authority revoked,
and the company, or any of its agents, guilty of erime may be pun-
ished. It has been suggested that perhaps the X Company and those
of its agents connected with the issnance of this policy would not he
euilty, under the law, for the reason that this policy was written,
in part, out of the State. As a matter of fact, the policy was to have
been executed by the local agents within the State, and it would have
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therefore been cxecuted within the State and clearly within the
terms of the statute.

But regardless of that issue, and assuming that the entire contract
was consummated beyond the boundaries of the State, still the law
is applicable to the X Company and may be enforeced against it for
all violations thereof of the character named.

Section 3 of the act declares:

“Every fire insurance company, every marine insurance company,
every fire and marine insurance company, every fire and tornado in-
surance company, and each and every insurance company of every Kkind
and name issuing a contract or policy of insurance, or contracts or
pollcles of insurance against loss by fire on property wzthm this State,

* %  ghall be deemed to have accepted such certificate and to trans-
act business thereunder, upon condition that it consents to the terms and
provisions of this act and that it agrees to transact business in this
State, subject thereto. * * #*7

Section 22 likewise declares

“No company shall engage or participate in the insuring or reinsuring of
any property in this State against 10ss or damage by fire except in compliance
with the terms and provisions of this act. *

These portions of the sections referred to clearly show that it is
the purpose of the law to require that insurance policies issned on
property in this State shall be issued in accordance with this law.
It is true that the law could not be enforced against a company
having no permit to transact business in this State and having no
agent or representative in this State amenable to the law, nevertheless
the law applies and is leveled against every company which insures
property within this State. The only rcason for not enforcing the
law is the absence of the defendant, and not the fact that he has
not violated the law.

The views here expressed are emphasized by the provisions of
Revised Statutes, Article 4962, which make it unlawful for a non-
resident insurance company to issue or cause to be issued, to sign
or countersign, or to deliver or cause to be delivered any policy
of insurance on property located in the State of Texas, except through
a recularly commissioned or licensed agent of such company in the
State of Texas. This article of the statute reads as follows:

‘“Whenever any person shall do or perform within this State any
of the acts mentioned in Article 4961 for or on behalf of any insurance
company therein referred to, such company shall be held to be doing
business in this State, and shall be subject to the same taxes, State,
county and municipal, as insurance companies that have been legally
qualified and admitted to do business in this State by agents or other-
wise are subject, the same to be assessed and collected as taxes are as-
sessed and collected against such companies; and such persons so doing
or performing any of such acts or things shall be personally liable for
such taxes.

“Penalty, etc—Any person who shall do any of the acts mentioned
in Article 4961 for or on behalf of any insurance company without such
company has first complied with the requirements of the laws of this State,
shall be personally liable to the holder of any policy of insurance in
respect of which such act was done for any loss covered by the same.”
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You are, therefore, advised that foreign fire insurance eompanigs
having a permit to do business within the State of Texas must, i
issuing policies of insurance on property located within this St_ate,
conform these policies, both in form and rate, to the lawful actions
and promulgations of the State Fire Insurance Commission; and this
regardless of the fact that the policy may be issued at the home
office upon request made through the mails or otherwise by the policy
holder himself. That such companies in undertaking to write a policy
at a rate less than the maximum rate preseribed by the Commission
must comply with the law by filing an analysis with the Commission,
as provided in Section 22, Chapter 106, General Laws, Thirty-third
Legislature, and which is Section 215, Collier’s Digest of Texas In-
surance Laws, 1913.

You are further advised that a failure on the part of any com-
pany, of the status sugeested, to comply with the laws of this State,
will subject such company to the penalties prescribed in Section 21
of said Chapter 106, also Scctions 25 and 26 of the same chapter,
which said three sections arc Scetions 214, 218 and 219 of Collier’s
Digest of Texas Insurance Laws, edition of 1913.

Whether or not these several forfeitures, penalties and punish-
ments may be awarded against the X Company, in the present in-
stance, depends altoegether on how far said company has gone with
the present contract, on whether it has or has not violated the law
in the particulars suggested on this or other occasions. Those are

, Questions of fact, of course, concerning which we have not sufficient
data before us. This opinion, however, we hope, will make plain
to you the law which must govern, and that hereafter you will be able
to promptly cancel out the permits of all companies which violate
the law and properlv punish any of their agents who are in the
jurisdiction of any of the courts of this State.

Yours very truly.
C. M. CURETION,
Acting Attorney General.

AGENTS AND AGENCIES—F'IRE INSURANCE AGENTS—INSURANCE—COM-
MISSIONER OF INSURANCE AND BANKING, POWER OF—
ATTORNEY (ENERAL, DUTIES OF.

Acts of the Thirty-third Legislature, Chapter 106.

Revised Statutes, Article 4966.

Insurance Redbook, Sections 192, 193, 196, 215, 218, 219, 435.

1. An insurance agent and his company which knowingly and wil-
fully issue an insurance volicy for a lesser rate than that specified in
the general basis schedules and produced by a proper application of
these schedules, are both guilty of violating the law; may be punished
by fine; the certificate of authority of the company may be revoked or
suspended and the agent’s license suspended or annulled.

2. Upon complaint being made in the form of an affidavit showing
a violation of the law by the agent and the company, the matter should
be set down for a hearirg before the Insurance Commissioner in the
presence of the Attorney General. and the parties should be given notice
of this hearing a reasonable time before the date of hearing, not to
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be less than ten full days excluding the day of the notice is mailed and
the day of its receipt by the interested parties; if in the judgment of
the Commissioner of Insurance and Banking, the license of the agent
or the certificate of authority of the company, or both should be revoked
or suspended, the same may be done by him, upon approval of the
Attorney General. .

August 18, 1916.
State Fire Insurance Commassion, Captitol.

GENTLEMEN: We have examined the enclosed file of papers and
the facts shown may be briefly stated for the purpose of this opinion,
as follows: The agent of the X Insurance Company, residing in the
city of Blank, wrote an insurance policy on a special hazard, for five
vears, charging therefor, a less premium than that specified in the
general basis schedules, and without this company, having complied
with the law permitting the writing of insurance at premium rates
less than those set forth in the general basis schedules. The state-
ments presented, also show a willful and purposeful violation of the
law, at least so far as the agent is conecerned. In fact, the file of
papers contain the statement that this agent, when his attention was
called to the fact that this policy was issued in violation of the law,
replied that he ‘‘did not give a damn what the schedules said, that
all the Commission eould do would be to make him cancel and rewrite
his policy for one year.”

You desire to be advised what may be done. Chapter 106, Section
6, Acts of the Thirty-third Legislature (Insurance Redbook, Section
196)- prescribes: '

“The State Fire Insurance Commission shall have the sole and ex-
clusive power and authority, and it shall be its duty to prescribe, fix,
determine and promulgate the rates of premiums to be charged and col-
lected by fire insurance companies transacting business in this State.
As soon as practicable after this act shall take effect the State Fire
Insurance Commission shall begin the work of fixing and determining
and promulgating the rates of premiums to be charged and collected
by fire insurance companies, throughout the State, and the making and
adoption of its schedules of such rates, and then until such time as this
work shall have been fully completed, said Commission shall have full
power and authority to adopt and continue in force the rates of premium
which may be lawfully charged and collected when this act shall take
effect, for such time as it may prescribe or until the work of making such
schedules for the entire State shall be completed. Said Commission shall
also have authority to alter and amend any and all such rates of premiums
so fixed and determined and adopted by it, and to raise or lower the
same, or any part thereof, as herein provided. Said Commission shall
also have authority to employ clerical help, inspectors, expert and other
assistants. and to incur such other expenses as may be necessary in
carrying out the provisions of this act; provided., that such expenses.
including the salaries of the members of the Commission, shall not ex-
ceed in the aggregate the sum of one hundred thousand dollars ($100,000)
per annum.”’

Sections 2 and 3, Chapter 106, Acts of the Thirty-third Legislature
(Insurance Redbook, Sections 192 and 193) read:

(192.) “After this act shall take effect, a maximum rate of pre-
miums to be charged or collected by all companies transacting in this
State the business of fire insurance, as herein defined, shall be exclusively
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fixed and determined and promulgated by the State Fire Insurance Com-
mission created by this act, and no such fire insurance company shall,
after this act takes effect, charge or collect any premium or other com-
pensation for or on account of any policy or contract of fire insurance
as herein defined in excess of the maximum rate as herein provided for,
but may write insurance at a less rate than the maximum rate as herein
provided for; provided, that when insurance is written for less than the
maximum rate, such lesser rate shall be applicable to all risks of the
same character situated in the same community.”

(193) *“Every fire insurance company, every marine insurance com-
pany, every fire and marine insurance company, every fire and tornado
insurance company, and each and every insurance company of every kind
and name issuing a contract or policy of insurance, or contracts or policies
of insurance, against loss by fire on property within this State, whether
such property be fixed or movable, stationary or in transit, or whether
such property is consigned or billed for shipment within or beyond the
boundary of this State, or to some foreign country, whether such company
is organized under the laws of this State, or under the laws of any other
State, territory or possession of the United States or foreign country, or
by authority of the federal government, now holding a certificate of au-
thority to transact business in this State, shall be deemed to have accepted
such certificate and to transact business thereunder, upon condition that
it consents to the terms and provisions of this act and that it agrees to
transact business in this State, subject thereto, it being intended that every
contract or policy of insurance against the hazard of fire shall be issued
in accordance with the terms and provisions of this act, and the company
issuing the same governed thereby, regardless of the kind and character
of such property and whether the same is fixed or movable, stationary or
in transit, including the shore end of all marine risks insured against loss
by fire.”

Section 22, Chapter 106, Acts of the Thirty-third Legislature (In-
surance Redbook, Section 215), declares that no company shall en-
gage or participate in the insuring or reinsuring of any property
in this State against loss or damage by fire, except in compliance
with the terms and provisions of the State Fire Insurance Commis-
sion act; that no company shall knowingly write insurance at a lesser
rate than that provided for in the act, and it is made unlawful for
any company so to do, ete. This section further declares that any
company or any of its officers, directors or agents, general or local,
doing any of the acts prohibited shall be guilty of unjust discrimina-
tion, which is made punishable as a misdemeanor. Section 25, Chap-
ter 106, Acts of the Thirty-third Legislature (Insurance Redbook,
Section 218) declares:

“The Commissioner of Insurance and Banking, upon ascertaining that
any insurance company or officer, agent or representative thereof, has vio-
lated any of the provisions of this act, may, at his discretion, and with the
consent and approval of the Attorney General, revoke the certificate of
authority of such company, officer, agent or representative; but such revo-
cation of any certificate shall in no manner affect the liability of such com-
pany, officer, agent or representative to the infliction of any other penalty
provided by this act, and provided, that any action, decision or deter-
mination of the Commissioner of Insurance and Banking and the Attorney
General in such cases shall be subject to the review of the courts of this
State as herein provided.”
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Section 26 of the same act (Insurance Redbdok, Section 219),
reads as follows:

‘“Any insurance company affected by this act, or any officer or director
thereof, or any agent or person acting for or employed by any insurance
company, who, alone-or in conjunction with any corporation, company or
persons. who shall willfully do or cause to be done, or shall willfully suffer
or permit to be done any act, matter or thing prohibited or declared to be
unlawful by this act, or who shall willfully omit or fail to do any act,
matter or thing required to be done by this act, or shall cause or willfully
suffer or permit any act, matter or thing directed not to be done, or who
shall be guilty of any willful infraction of this act, shall be deemed guilty
of a misdemeanor, and upon conviction thereof, shall be punished by fine
of not less than three hundred dollars ($300) nor more than one thousand
dollars ($1000) for each offense.”

From these various provisions, it is very clear that the insurance
agent and his company which knowingly and willfully issuc an in-
surance policy for a lesser rate than that specified in the general
basis scHedules and produced by a proper  application "of ‘these
schedules, are both guilty of violoting the law; both punishable by
fine, as shown in the statutes quoted; the company may have its cer-
tificate of authority revoked, and the agent his license canceled or
annulled. Revised Statutes, Article 4966 (Insurance Redbook, Sec-
tion 435) reads:

‘““That whenever the Commissioner of Insurance and Banking shall have
or receive notice or information of any violation of any of the provisions
of this law, he shall immediately investigate or cause to be investigated
such violation, and if a fire, fire and marine, marine, tornado, rent, acci-
dent, casualty, liability, health, elevator, disability, plate glass, burglary,
bonding, title, surety or fidelity insurance company has violated any of
such provisions aforesaid, he shall immediately revoke his license for not
less than three months, nor more than six months, for the first offense,
and for each offense thereafter for not less than one year; and if any
person, agent, firm or corporation licensed by the Commissioner of Insur-
ance and Banking as a fire, fire and marine. marine, tornado. rent, accident,
casualty, liability, health, elevator, disability, plate glass, burglary, bond-
ing. title, surety or fidelity insurance agent shall violate or cause to be
violated any of the provisions of this law, he shall for the first offiense have
his license revoked for all companies for which he has been licensed, for
not less than three months, and for the second offense he shall have his
license revoked for all companies for which he is licensed, and shall not
thereafter be licensed for any company for one year from date of such
revocation.”

From a reading of the foregoing statute, it is entirely clear that an
insurance company violating the law. may have its certificate of au-
thoritv revoked or suspended, and that the same character of pun-
ishment may he meted out to an agent who has violated the provi-
sions of the law. TUnder the facts stated in the enclosed file of
papers, both the company and the agent have been guilty apparently,
of violating the laws of this State, and the Insurance Commissioner.
upon proper proceeding, may revoke or suspend the certificate of
anthority of such company as well as the license of such agent.

T am authorized by the Attorney General. to state that when
proper complaint has heen made and a hearing .had on the facts,

.
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in which hearing he has agrced and expects to personally participate,
if the facts warrant it, and the Commissioner of Insurance and Bank-
ing desires to revoke the certificate of authority of the company,
or of the guilty agent, or desires to suspend the certificate of anthority
or license of either one or both, that he (the Attorney General) will
approve the action of the Commissioner, under the terms of Section
25, Chapter 106, Acts of the Thirty-third Legislature. My view of
the matter is that you should have laid before you, complaint in the
form of an affidavit, showing as fully as may be, violation of the
law by the agent and the company, together with such other relevant
proof as may be accessible; that this affidavit and proof should be
filed with the Commissioner of Insurance and Banking, whereupon,
the charges should be set down for a hearing before the Commis-
sioner, and in the presence of the Attorney General; notice should
be given the company and the agent of the charges made, and of
the date set for the hecaring, and on said date, the hearing should
proceed with due formality, and the conclusion and judgment of the
Commissioner of Insurance and Banking, with the approval of the
Attorney General thereon, should be entered on the records of the
office of the Commissioner of Insurance and Banking. The hearing
should be set at a date sufficiently distant to give the parties charged
ample time to prepare to make their defense, and should, I believe,
be not less than ten full days excluding the day the notice is mailed
and received by the interested parties. In other words, about fifteen
days from the date of the issmance of the notice.
Yours very truly,
C. M. CureTON,
First Assistant Attorney General.

INSURANCE AGENTS AND AGENCIES—FTRE INSURANCE AGENTS—FIRE
INSURANCE BROKERS.

Revised Statutes, Arts. 4960, 4961, 4963, 4965, 4966.

Penal Code, Art. 642.

1. An insurance broker is one who acts as a middleman between the
insured and the insurer and who solicits insurance from the public under
no employment from any special company, but places the orders secured,
either with companies selected by the insured or, in the absence of such
selection, with companies selected by himself.

2. Tt is plain from the statutes of this State that insurance brokers are,
under the statutes, to be regarded as insurance agents, and are, by the
statute, made agents of the company with which they may place any policy
of insurance.

3. One conducting an insurance brokerage business in this State is
prohibited by law from conducting such business without first having
secured a license as an agent from the Commissioner of Insurance and
Banking.

4. An insurance company having a permit to transact business in this
State cannot issue a policy except through a regularly commissioned and
licensed agent, nor can it pay any commission to a broker to handle its
business in this State, unless such broker is a regularly licensed agent
under the laws of this State.

5. It appears, however, from the verbiage of Revised Statutes, Article



368 REPORT OF ATTORNEY GENERAT,

4963, that an unlicensed out-of-State broker can write, or cause to be writ-
ten, policies of insurance on property in this State without violating the
law, provided he delivers or causes such policies to be delivered through
a duly licensed agent in this State.

6. However, where a local agent delivers policies for an out-of-State
broker and receives therefor only a part of his regular commission, and
the out-of-State broker receives the remainder, although paid to him by
the company, the transaction is a division of the commission by the local
agent with an outside unlicensed agent, in violation of the laws of this
State, and the local agent’s license may be revoked.

7. Where a company which is permitted to transact business in this
State makes an agreement with an outside unlicensed broker for an assured
to allow him ten per cent or more commission on business situated in
Texas, and then the company has its local agent in Texas to issue a policy,
and pays him therefor only a part of his regular commission, such a trans-
action is a mere simulated transaction and is in reality a division of com-
mission with an outside broker or agent, in violation of the laws of this
State.

8. Even should it be determined, however, that the insurance broker
who places insurance for his customers is not an agent within the purview
of the Texas statutes, still, if such insurance broker receive his compen-
sation from the insurance company for placing the insurance with it, the
law is violated by the company; if the broker is acting for a customer in
placing the insurance, the services which he performs are services for his
customer. The company, of course, is compelled to charge the customer
the uniform rate for insurance, and if, in addition, it pays the broker for
services which were in reality rendered to his customer, then the company
is guilty of rebating and discrimination, as defined by the statutes of this
State. .

August 2, 1916.
State Fire Insurance Commussion, Capitol.

GENTLEMEN: This Department has had various communications
from you, and among others, one enclosing a letter from a State agent
of one of the insurance companies, discussing the subject of insurance
brokers, or those who purport to represent the instuiring public in ob-
taining policies from insurance companies. I will not quote the letter
referred to, as 1 expect to re-enclose it to you. It is my purpose in
this opinion to discuss the question and fix the status of an insurance
broker and those admitted companies which issue policies of insur-
ance upon applications made to such broker under the laws of this
State.

An insurance broker is one who acts as a middleman between the
insured and the insurer, and who solicits insurance from the public
under no employment from any special company, but placing the
orders secured "ecither with companics sclected by the insured. or in
the absence of such selection, with companies selected by himself. 16
American and English Enclycopedia of Liaw, p. 970. East Texas Fire
Insurance Co. vs. Blum, 76 Texas, 653. A distinction is made by the
authorities between an insurance agent and an insurance broker, the
latter being one who procures insurance and negotiates between in-
surers and insured; the broker is gencrally recarded as the agent of
the insured, and is ordinarily the agent of the insurer only to the
extent of collecting the premium. East Texas Fire Insurance Co. vs.
Brown, 82 Texas, 636.

Having determined clearly the status of an insurance broker as be-
ing one who procures insurance for the insured, we will next determine
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the status of such person as affected by the statutes of this State. We
think it quite plain from the statutes of this State, that insurance
brokers are under the statute, and regardless of constructions made
by the courts, in reality insurance agents. Revised Statutes, Article
4961 reads:

‘“Any person who solicits insurance on behalf of any insurance company,
whether incorporated under the laws of this or any other State or foreign
government, or who takes or transmits other than for himself any appli-
cations for insurance or any policy of insurance to or from such company,
or who advertises or otherwise gives notice that he will receive or transmit
the same, or who shall receive or deliver a policy of insurance of any such
company, or who shall examine or inspect any risk, or receive, or collect,
or transmit any premium of insurance, or make or forward any diagram
of any buildings, or do or perform any other act or thing in the making
or consummating of any contract of insurance for or with any such insur-
ance company other than for himself, or who shall examine into, or adjust,
or aid in adjusting, any loss for or on behalf of any such insurance com-
pany, whether any of such acts shall be done at the instance or request,
or by the employment of such insurance company, or of or by any broker
or other person, shall be held to be the agent of the company for which
the act is done, or the risk is taken, as far as relates to all the liabilities,
duties, requirements and penalties set forth in this chapter; provided, that
the provisions of this chapter shall not apply to cilizens of this State who
arbitrate in the adjustment of losses between insurers and insured, nor
to the adjustment of particular or general average losses of vessels of car-
goes by marine adjusters who have paid an occupation tax of two hundred
dollars for the year in which the adjustment is made; provided, further,
that the provisions of this chapter shall not apply to practicing attorneys
at law in the State of Texas. acting in the regular transaction of their
business as such attorneys at law, and who are not local agents, nor acting
as adjusters for any insurance company.’”’

From the foregoing statute it is quite plain that anyone ‘‘who takes
or transmits other than for himself, any application for insurance or
any policy of insurance to or from such company or who advertises
or otherwise gives notice that he will receive or transmit the same. or
who shall receive or deliver a policy of insurance of any such com-
pany, or who shall receive or collect or transmit anv premium of in-
surance—or do or perform any other act or thing in the making or
consummating of any contract of insurance for or with any such in-
surance company other than for himself—shall be held to be the agent
of the company for which the act is done or the risk is taken. as far
as relates to all the liabilities, duties, requirements and penalties set
forth in this chapter.”” The reading of the statute. it seems to us,
leaves no room for debate that an insurance broker comes within the
purview of the statute, and is, so far as the statute is concerned, an
agent of the company with which he may place any policy of insur-
ance. Under this construction, it follows that one conducting an in-
surance brokerage business is prohibited by law from conductine the
business without first having secured a license from the Commissioner
of Insurance and Banking. Revised Statutes, Article 4960, reads as
follows:

“It shall not be lawful for any person to act within this State, as agent
or otherwise, in soliciting or receiving applications for insurance of any
kind whatever, or in any manner to aid in the transaction of the business

24—Atty. Gen.
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of any insurance company incorporated in this State or out of it, without
first procuring a certificate of authority from the Commissioner of Agri-
culture, Insurance, Statistics and History (Commissioner of Insurance and
Banking).”

The Penal Code, Article 642, declares:

“If any person shall transact the business of life, fire or marine insur-
ance in this State, either as agent, solicitor or broker without his, or the
company or association he represents, first obtaining a certificate of au-
thority therefor from the Commissioner of Insurance and Banking, he shall
be punished by fine of not less than five hundred nor more than one thou-
sand dollars, and by imprisonment in the county jail not less than three
nor more than six months.”

Revised Statutes, Article 4963, reads:

“Any fire, fire and marine, marine, tornado, rent, accident, casualty,
liability, health, elevator, disability, plate glass, burglary, bonding, title,
gurety or fidelity insurance company legally authorized to do business in
this State, is hereby prohibited from authorizing or allowing any person,
agent, firm or corporation that is a non-resident of the State of Texas to
issue, or cause to be issued, to sign or countersign, or to deliver or cause
to be delivered, any policy or policies of insurance on property, person or
persons located in the State of Texas, except through regularly commis-
sioned and licensed agents of such companies in Texas; provided, however,
that this law shall not apply to property owned by the railroad companies
or other common carriers, and provided further, that upon oath made in
writing by any person that he cannot procure insurance on property
through such agents in Texas it shall be lawful for any insurance company
not having an agent in Texas to insure property of any person upon appli-
cation of said person, upon his filing said oath with the county clerk of
the county in which such person resides.”

From this statute it is quite plain that an insurance company hav-
ing a permit to transact business in this State cannot issue a policy
exeept through a rezularly commissioned and licensed agent, and our
view of the matter is that such a company cannot pay any commission
to brokers to handle its business unless such brokers are regularly
licensed agents under the laws of this State. Revised Statutes, Article
4965. From what we have stated. it follows that all insurance brokers
in this State must be duly licensed as agents under the statutes of this
State, and that if they undertake to transact husiness as insurance
brokers without such license, they are subjeet to prosceution and pun-
ishment under the law. Moreover, anv Insurance company having a
permit to transact business in this State, which accepts insurance
through unlicensed hrokers. is itself guilty of violating the law, and
is subject to punishment. Revised Statutes, Article 4966.

The proposition is plainly this: an insurance ccmpany cannot trans-
act business in Texas, except throngh a duly licensed agent. and if it
issues policies on Texas property at the instance of an insurance
broker, then such broker is, under the laws of this State, its agent.
and must be licensed : otherwise, both the company and the broker are
guilty of violating the law.

It seems to appear, however, from the verbiage of the statute,
Article 4963, that an unlicensed out-of-State broker could write or
cause to be written, a policy on property in Texas, without violation
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of the law, provided he delivered it or caused it to be delivered
through a duly licensed agent -within the State. Having this situa-
tion in view, the letter referred to presents this question:

‘“Under one proposition, we will suppose that outside brokers control
the insurance on a large establishment in Texas. They write all they can
in unadmitted companies and then arrange with certain local agents to
write the balance in their admitted companies at a commission of five per
cent, These local agents, to avoid violation of the law forbidding them
to divide commissions with unlicensed agents, advise the company that
they will only charge five per cent commission in their account and request
the company to pay the brokers ten per cent, which would be no violation
under this ruling.”’

The facts suggested in this quotation from the letter. to our mind,
present a clear evasion of Revised Statutes, Article 4965 (Insurance
Redbook, Section 434) in that the local agent does indirectly divide
his commission with the unlicensed agent or broker residing beyond
the boundaries of the State. Of course, as to whether or not it is an
actual division of the commission is always a question of fact, but
where a local agent agrees to surrender two-thirds of his usual com-
mission or any part of his usnal commission on business obtained
through brokers residing beyond the boundaries of the State with the
understanding, express or implied, that the remaining portion of the
commission thus surrendered is to be paid to such unlicensed agent
or broker, then the transaction, though clothed in the garb of assumed
innocence, is nothing more nor less than a division of the commission
by a local agent in violation of law, and in such case, the local agent’s
license should be promptly revoked, under the provisions of Revised
Statutes, Article 4966.

Another state of facts suggested in the letter referred to, is there
stated as follows:

‘““Under another proposition, we will suppose that the home office of a
company makes an agreement with the broker for an assured to allow him
ten per cent or more commission on business situated in Texas. Then the
company writes the agent to issue a policy on this property and charge
only five per cent commission on it. Sometimes, possibly to avoid the need
of the agent keeping an exact record, the company writes out the policy
in full and merely sends it to the agent for his signature.”

This state of facts also suggests a plain violation of law, for it is
only another color or cloak, by which the local agent divides his com-
mission with an outside broker. Such conduct on the part of the agent
presents the same quality of wisdom as that which made the ostrich
famous; to wit, he buries his head in the sand and imagines that he
ig concealed from the officers of the law who seek him. As a matter
of fact, however, he has concealed nothing. He has simply made a
clean-cut division of the commission with an outside broker or agent
in violation of Revised Statutes, Article 4965, and his license should
be revoked under the terms of Revised Statutes, Avticle 4966.

Even, however, should it be determined that an insurance hroker
who places insurance for his customers is not an agent within the
purview of the Texas statutes, if such broker reccives his compensa-
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tion from the insurance company for placing the insurance with it,
the law is violated by the company. If the broker is acting for a
customer in placing insurance, the services which he performs are, of
course, services for his customer. The company, of course, is com-
pelled to charge the customer the nniform rate for insurance; that is,
the rate fixed by the Insurance Commission, or by the company, acting
under authority of the Fire Insurance Commission Liaw. Now, if in
addition, the company turns in and pays the broker for services which
were in reality rendered to his customer, then the company is guilty
pf discrimination and rebating, as defined in Sections 22 and 23,
Chapter 106, Acts of the Thirty-third Legislature.
Yours very truly,
C. M. CugrEeTON,
First Assistant Attorney General.-

INSURANCE—MUTUAL FIRE INSURANCE COMPANIES—BY-LAWS.

Acts of the Thirty-third Legislature, Chapter 29.

Revised Statutes, Art. 4874,

Acts of the Thirty-third Legislature, Chapter 105. A

1. By-laws of a mutual fire insurance company cannot provide that a
member of the company will have a vote for each policy which he has on
a separate risk, but a member can have only one vote, regardless of the
number of policies he may have with the company.

2. The by-laws of a mutual fire insurance company which limit the
collection of an additional premium on demand of the board of directors,
are too restrictive. Such additional premium must be made assessable at
the discretion of the Insurance Commissioner, as well as the board.

3. The surplus required of a mutual insurance company cannot be
limited by the by-laws, but there must be added each year ten per cent of
the saving made by the company.

4. Mutual fire insurance companies organized under the laws of this
State are amenable and subject to all the laws governing stock fire insur-
ance companies, in so far as applicable, and not in conflict with the pro-
visions of the mutual fire insurance company act.

5. Mutual companies are subject to the valued policy law and the anti-
technicality law, and a provision in the by-laws declaring that in the event
of a loss by a member, such loss shall be payable contingent on the member
having paid his premium is in violation of these statutes, and void.

6. The by-laws of a mutual fire insurance company are, under the
statute and elementary authorities, a part of its policy contract.

August 7, 1916.

Hon. Johnm 8. Patterson, Commissioner, Insurance and Banking,
Capitol.

Dear Sik: We have examined the charter and by-laws of the
South Texas Ginners Mutnal Fire Insurance Company, and find the
charter in proper form. We find certain objections to the by-laws,
which will now be noted. Section 1 of Article 6 of the by-laws, in
part, reads as follows:

“Each policy holder is a member of the company, and is entitled to a
vote for each policy on separate plants that he holds.”



REPORT OF ATTORNEY GENERAL. 373

This part of the by-laws is in conflict with Section 6, Chapter 29,
General Laws of the Thirty-third Legislature, which reads:

“Every person to whom a policy of insurance has been issued by a
mutual company incorporated in this State shall be a member of such
company so long as his policy remains in force and shall be entitled to
one vote at the meetings of the members of such companies, and shall
further be entitled to his equitable share of all benefits derived from being
a member of such company.”

It will be noted from the statute just quoted that a person holding
a policy is entitled to one vote in all meetings of the company; he is
entitled to a vote by reason of being a member of the company, and
not by reason of holding more than one policy. We would suggest
that that portion of the by-laws quoted above be stricken out, and in
lieu thereof the statutory language be used.

Section 6 of Article 6 of the by-laws provides: ‘‘Every member of
this company, in addition to his premium shall be liable for a sum
equal to another annual premium collectible on demand by the board
of directors.”” This section is oo restrictive; the additional premium
should be collectible, not only on demand of the company’s board of
directors, but assessable at the discretion of the Insurance Commis-
sioner. Section 7, Chapter 29, Acts of the Thirty-third Legislature,
reads as follows:

‘“The by-laws of every company organized under this act shall provide
that every member, in addition to his annual premium paid in cash, or
in cash and premium notes, shall be liable for a sum equal to another
annual premium; or it may provide a sum equal to three or five annual
premiums. Such additional liability being assessable at the discretion of
the Insurance Commissioner or the company’s board of directors, for the
member’s proportionate share of losses and expenses should the company’s
fund become impaired.”

We suggest as appropriate language in which to word this pro-
vision, the following: ‘‘Every member. in addition to his annual
premium, shall be liable for a sum equal to another annual premium,
which additional liability shall be assessable at the diseretion of the
Insurance Commisioner, or the company’s board of directors, for the
member’s proportionate share of losses and expenses, should the
company’s fund become impaired.’’

Section 10 of Article 6 of the by-laws is likewise too restrictive in
this: that it puts limitation upon the surplus which is to be created.
This section reads as follows: ‘“A surplus fund shall be created by
setting aside, not less than ten per cent of the net earnings of the
company, over and above the 40 per cent of the premium set aside. as
required by law, until such surplus equals 100 per cent of the prem-
inms collected the preceding year.”” Scction 8, Chapter 29. Acts of
the Thirty-third Legislature, which contains the provision requiring
the creation of a surplus fund, in part, reads:

“#* * * ghall provide for the accumulation of a surplus fund to which
shall be added not less than ten per cent of the annual saving, etec.”

It will be noted from the law quoted that the-10 per cent addition



374 RarorT 0 ATTORNEY (JENERAL.

to the surplus fund is to continue annually for all time, and is not to
end when the surplus reaches a certain amount, as is provided in
Section 10 of the by-laws. We suggest as an appropriate provision in
the by-laws, defining the surplus, the following: ‘‘ A surplus fund shall
be created, which shall consist of 10 per cent of the annual saving
made hy the company, to which shall be added the same amount each
succeeding year; and in determining the profits or saving to be dis-
tributed among the members, 40 per cent of the actual cash preminms
paid on policies in foree for one year, and a pro rate reserve on risks
that have more than one year to run. shall be deemed a sufficient re-
serve on such policies, out of which no dividends to members shall
be paid.”’

We also direct your attention to Section 5 of Article 6 which is in
terms as follows ‘‘It is mutually understood and agreed that the
payment of a loss to any member is contingent on that member having
paid his premium as required.’”’ In connection with this Section. we
desire to direet vour attention to Section 15, Chapter 29, Acts of
the Thirty-third Legislature, which provides:

“Any mutnal company organized for any purpose mentioned in this act
shall be amenable to and subject to the provisions of all laws of this State
governing stock fire insurance companies, in so far as they are applicable
to mutual companies, and not in conflict with the provisions of this act.”

It is quite plain from the statute quoted, that those provisions of the
fire insurance laws of the State, not in eonflict with the provisions of
the special law governing muiual companies apply to mutual com-
panies as well as to companies having a capital stock. We will now
quote two provisions of law which apply to stock fire insurance com-
panies, and under the statute above quoted, of necessitv apply with
the same force to mutual companies such as the one which it is pro-
posed to organize. The provisions we refer to are as follows:

“* ¥ * fire insurance policy. in case of a total loss by fire, of property
insured shall be held and considered to be a liquidated demand against
the company for the full amount of such policy; provided that the pro-
visions of this article shall not apply to personal property.” R. S., Art.
4874.

“Re it enacted by the Legislature of the State of Texas, that no breach
or violation by the insured of any of the warranties, conditions or pro-
visions of any fire insurance policy. contract of insurance, or application
therefor, unon personal propertv, shall render void the policy or contract,
or constitute a defense to a suit for loss thereon, unless such breach or
violation contributed to bring about the destruction of the property.’”
(Sec. 1, Chap. 105, Acts 33d Legislature.)

The by-law, quoted above. scems te be in direct confliet with the
valued policy law (Revised Statutes, Article 4874) in this. that unless
the member has paid the premium, the policy would not be a liqui-
dated demand: but there is no exeention in the Jaw. and in the event
of a loss, the policy. under the statute is a liquidated demand. The
hy-laws cannot encraft onto the statute. any provision not contained
in the statnte ifself. Westervelt vs. Mohrenstecher. 34 1. R. A., 477;
Nicolet National Bank vs. City Bank. 8 Am. St. Rep., p. 643. The
anti-technicality statute, auoted above, declares that a breach or
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violation by the insured, of any of the warranties, conditions, or pro-
visions of the policy or application shall not render void the policy
contract, or constitute a defense. Secetion 5 of the by-laws, above
quoted, is a condition which being eontained in the by-laws, is a part
of the policy contract issued by the mutual company. Under the plain
language, therefore, of the statute, the failure to pay the premium
would not constitute any defense, and this provision of the by-laws
i$ necessarily void. That the by-laws of a mutual company constitute
a part of the policy contract, is statutory and elementary. Acts of
Thirty-third Legislature, Chapter 29, Section 8. 21 Am. and Eng.
Encye. of Law, pp. 267 and 268. Protection Life Insurance Co. vs.
Foote, 79 Tl1,, p. 361; Mutual Fire Insurance Co. vs. Miller Lodge,
58 Md., 463; Donville vs. Farmers Mutual Fire Insurance Co., 113
Mich., 158 ; Miller vs. Hillshorough Mutnal Fire Assurance Associa-
tion, 42 New Jersey Equity, 459.

You are advised, therefore, that section 5 of these by-laws is in
conflict with the valued policy law and the anti-technicality law,
quoted above, and should be eliminated from the by-laws. When the
by-laws have been corrected in the manner suggested in this opinion,
we will be pleased to approve the charter, as provided by law, when
the same is presented to us.

Yours very truly,
C. M. CURETON,
First Assistant Attorney General.

INSURANCE—MUTUAL ASSESSMENT—A CGIDENT INSURANCE—DIRECTORS
—NUMBER OF.

Revised Statutes, Arts. 4714 and 4794,

1. Revised Statutes, Article 4714, providing that insurance companies
must have not less than seven nor more than thirteen directors applies to
mutual assessment accident insurance companies incorporated under Re-
vised Statutes, Article 4794.

January 25, 1916.

Hon. John 8. Patterson, Commissioner of Insurance and Banking,
Capitol.

My Drar Sik: We hove examined the charter.of the Bankers Health
and Accident Association of Houston and find that the same can
not be approved, for the reason that Section 2 of the charter provides
that the number of its directors shall be five and gives the name
and residence only of five directors.

Article 4794 of the statute plOVldeS that any number of persons,
not less than five, may organize this character of corporation, but
this, of course, refers to the number of incorporators and has no ref-
erence to the number of directors. The number of directors re-
quired is governed by Revised Statutes, 4714, which provides that
the directors shall not be fewer than seven nor more than thirteen.
There being no special statute governing the number of directors
which a company of this character shall have the provisions of
Article 4714 apply.
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Article 4714 was Section 5 of the General Insurance Act of 1875,
and in so far as it may apply applies to all insurance companies.

In the case of the State of Texas vs. Burgess, 101 Texas, 524, the
court held that Article 4705 (old Article 3028), which was in reality
an outgrowth of the Act of 1875, of which Article 4714 was a part,
applies generally to all insurance companies, unless special provision
be otherwise made. On the same line of reasoning as that used in the
above case our construction of the law is that Article 4714 applied
to companies such as the applicant in this case.

You are advised therefore that we will be unable to approve this

proposed charter until the number of directors provided for has
" been increased to seven and the names and residences of seven have
been given in the charter.

We are returning the charter to Mr. Price, the attorney for the
company, with a copy of this opinion, but we are transmitting the
original earbon to you for your information and guidance.

- Yours very truly,
: C. M. CURETON,
Acting Attorney General.

INSURANCE—CoMMON AND MuUTUAL HAIL—COMMISSIONER OF INSUR-
ANCE, AUTHORITY OF.

Vernon’s Sayles’ Civil Statutes, Art. 4918g.

General Laws Thirty-third Legislature, Chap. 22, Seec. 7.

1. A mutual hail insurance company incorporated under the provisions
of Chapter 22, General Laws of the Thirty-third Legislature, has the right
to sell the real estate paper in which it has invested its surplus funds ior
the purpose of paying its policy holders in cases of necessity in unprece-
dented losses.

2. It is not improper for the Commissioner of Insurance and Banking
to require the losses to be paid out of this accumulated fund to be sub-
mitted to his department for approval prior to payment.

3.. The Commissioner of Insurance and Banking is authorized by the
statute to designate a depository for the funds and securities of the mutual
hail insurance company incorporated under the provisions of Chapter 22,
General Laws of the Thirty-third Legislature.

October 18, 1915.

Hon. John 8. Patterson, Commissioner of Insurance and Banking,
Captol.

DEear Sir: The facts presented by your communication and the
letter accompanying same are substantially as follows:

The Texas Mutual Hail Insurance Company was chartered under
an act of the Thirty-third Legislature authorizing the creation of
private corporations without capital stock for the purpose of pro-
viding mutual insurance against loss or damage by hail. It now
appears that this company has met with considerable losses and that
it is going to take all of its available assets to pay them. However.
they have within the last two years accumulated some four thousand
dollars over and above their running expenses, which amount has
been invested in first mortgages on real estate as provided by the
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statute. These mortgages do not mature soon and it is necessary
for the company to raise funds thereon in order to pay their losses.
They propose now to sell these notes and utilize the receipts there-
from to settle their losses.

Article 4918g of Vernon’s Sayles’ Civil Statutes being Section 7
of the Aect of the Legislature under which this company was incor-
porated, provides:

“All companies incorporated under this act shall set aside 60 per cent
of all premiums collected as a policy holders’ fund for the payment of
losses, which fund shall be used for no other purpose, and the remainder
of the gross premiums collected shall be used, if needed, for paying the
expenses of said company, and if not needed for such. purpose such re-
mainder not so used shall be added to the policy holders’ fund at the end
of the current year, and if, at the end of such current year the total of
said policy holders’ fund has not been appropriated or necessary in the
payment of losses to pollcy holders, then such amount of said fund so
remaining may be invested in first mortgage notes on lands in this State,
said investment not exceeding 50 per cent of the value of said lands, or
in bonds of this State, provided said bonds have been approved by the
Attorney General, which funds or securities shall be deposited in trust for
said policy holders with any bank approved by the Commissioner of Insur-
ance and Banking as a reserve fund, which fund may be used for the pay-
ment of policy holders, if necessary. in case of excessive and unprecedented
losses, and such company may collect and receive the interest and dividends
thereon to be used in defraying the expenses and paying the losses of said
company.”

In view of the condition of this company we are of the opinion
that the company has the right to sell the real estate notes accumulated
by it and to deposit the funds realized therefrom in some bank ap-
proved by you as a reserve depository for the company and which
fund may be used for the payment of policy holders if necessary in
case of excessive and unprecedented losses. It is not entirely clear
from this statute that your department is to be the judge of the
necessity of paying out this revenue fund to policy holders; that is,
it is not clear that the losses on which this fund is to be paid must
be first approved by you before payment, but since you are charged
with administering the law and the company’s reports must be made
to your department and since its entire affairs are subjeet to your
inspection it will not be improper for you to require the presentation
of all claims against this company to be made to you for your ex-
amination and approval before their payment.

Yours truly,
C. M. CureroN,
First Assistant Attorney General,

Muruar HAiL INSURANCE—BY-Faws or COMPANY.

October 27, 1914.
Hon. W. W. Collier, Commissioner of Insurance and Banking, Capitol.

My DEar Sir: We are herewith returning you the charter and
by-laws of the Jones and Haskell Mutual Hail Association.
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The applicants, Mr. A. C. Thompson and others, made application
to you for permission to solicit insurance against hail, on the mutual
plan. The application was granted and they were authorized t6 so-
licit as requested, under the terms and provisions of Chapter 22,
Acts of the Thirty-third Legislature. Having completed their solie-
itation they nmow make application for the issuance of a charter,
by authority of the provisions of that chapter of the General Laws
passed by the Regular Session of the Thirty-third Legislature.

Section 3 of this act of the Legislature provides that a charter
cannot be issued until an amount equal to not less than fifty per
centum of the first premium for insurance has been paid in cash
to the company -and the premium note taken for the balance, with
the provision that annual premiums must aggregate not less than
twice the maximum liability to be incurred on any one risk.

In Article 4 of the by-laws it is stated that the rate of insurance
shall be ten per cent of the amount per acre insured, one per cent
of which must be paid in cash, which goes to a promotion fund, the
balance to be secured by note and first mortgage lien on the prop-
erty. By reference to the affidavit accompanying the by-laws it
is shown that the first premium of ten cents per annum and the
premium note of ninety cents per acre is in the hands of the asso-
ciation, against which assessments may be levied. It is plain that
these provisions do not comply with the law.

I

From the foregoing provisions it is clear that the actual premium
levied against each acre of land is $1.00 and only ten cents of it
has been paid in cash. The statute above referred to provides that
one-half of it must be paid in cash and the balance evidenced by a
note. The by-laws and affidavit do not. comply with the law, in
the respect just mentioned.

I1.

The affidavit should likewise show the maximum amount on any
one risk. This is not shown, nor can it be determined by the by-
laws. This should be stated, and the total amount of premiums
levied and collected or to be collected should be shown, in order that
we may determine whether or not the annual premiums aggregate
not less than the maximum liability to be incurred on any one risk.

I11.

Section 7 of Chapter 29, General Laws of the Thirty-third Legisla-
ture, provides that the by-laws of every company organized under
the act shall provide that every member, in addition to his annual
premium paid in cash, or in cash and notes, shall be liable for a sum
equal to another annual premium, or the by-laws may provide a sum
equal to three or five annual premiums, such additional liability
being made assessable at the discretion of the Commissioner or the
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company’s board of directors for the members’ proportionate share
of loss and expense, should the company’s funds hecome impaired.
The by-laws do not contain this provision,

IV.

It seems to us that Article 20 of the by-laws is somewhat in conflict
with Section 6 of Chapter 29 of the General Laws of the Thirty-third
Legislature, for this section of the act provides:

‘“Every peron to whom a policy of insurance has been issued by a mutual
company incorporated in this State shall be a member of such company
so long as his policy remains in force and shall be entitled to one vote at
the meetings of the members of such companies, and shall further be
entitled to his equitable share of all benefits derived from being a member
of such company.”

‘We are not sure that we understand the meaning of Article 20, but
it provides that members of the association can retain their member-
ship by paying in cash one-half the original cash fee collected each
year. If the purpose of this is to restrict the rights of members, as
set forth in Section 6, then it is not authorized by the law.

V.

Section 8 of Chapter 29, aforesaid, reads as follows:

“The by-laws of such companies shall specifically provide for the rules
and regulations of the government, providing for the collection of adequate
premiums or assessments, either all in cash or part cash and part by note,
such premiums being based upop the greater or less risk attached to the
property insured, and they shall state clearly and plainly the extent of
each member’s liability to other members, shall provide for the accumu-
lation of a surplus fund to which shall be added not less than 10 per cent
of the annual saving being made by the company, shall require (provide)
for {he bonding of the company’s officers, and shall name such other pro-
visions and safeguards as may be deemed proper and not contrary to the
laws of the State, and a notice in heavy type shall be printed on all policies
calling to ilhe attention of the insured that the by-laws are a part of his
contract with the company.”

It will be noted that this scction requires that the by-laws shall
make the rate proportionate to the risk attached to the property in-
sured. The by-laws submitted by this association do not do this, for
they assume to make and levy a level rate or level premium. Tt may
be that the risk of erops and the hazard of hail is such that it is un-
necesary to do this, we merely direct attention to that proposition.
However, this section does provide that the by-laws shall contain a
provision for the acecumulation of a surplus fund. to which shall be
added not less than ten per cent of the annual saving being made by
the company, and does require that the by-laws contain a provision
that the company’s officers shall be bonded. We fail to find these
provisions in the by-laws.
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VI.

We notice that the by-laws contain a provision for a promotion
fee. The law does not authorize a promotion fee in companies of this
character. The expenses of a company of this sort are provided for
in Section 10 of Chapter 29, referred to, and the expense which may
be incurred is limited to 35 per cent of the annual premiums, a state-
ment of which must be annually made to the Commissioner. If any
promotion fee is to be incurred it must come out of this 35 per cent
of the annual premiums. The by-laws should contain a provision
stating what per cent of the annual premiums may be used for the
purpose of expenses and if the members desire may direct in what
manner this shall be expended.

VIIL

We note the several articles of the by-laws relative to the election
of directors, general and special meetings, etc. These several provi-
sions do not seem to be in harmony with that portion of the law gov-
erning these subjects. Section 15 of Chapter 29 provides that corpora-
tions organized thereunder shall be amenable and subject to the pro-
visions of all the laws of the State governing stock fire insurance
companies, in so far as they are applicable, and not in conflict with
the provisions of that act. Chapter 29 makes no provision as to the
number of directors corporations organized thereunder shall have,
nor as to their annual or special meetings or other subjects relative
thereto. Therefore, under Section 15, we must defer to those pro-
visions of law relative to stock fire insurance companies which are
applicable to corporations chartered under Chapter 29. Therefore,
so far as the number and qualifications of directors are concerned.
the election of directors, the annual meeting of the members of the
company, special meetings, quorum of members and as to who shall
be directors and other features not necessary to discuss at this time,
reference must be had to various articles of the statute, among others
the following: Revised Statutes, Articles 4713 to 4722, inclusive,
copies of which are shown in Sections 58 to 66 of your Texas Insur-
ance Liaws, Edition of 1913.

According to the charter, Article 5, and the by-laws the number of
directors of this proposed association shall be five, but by reference to
the Revised Statutes, Article 4714, it will be seen that this association
must have not less than seven directors, all of whom must be members
of the company, that is policyholders of the company, because the
policyholders are its members. The other provisions of law referred
to in the articles of the statute above should be substantially followed
also in the preparation of the by-laws.

VIII.

For the reasons suggested, the charter and by-laws referred to are
not in proper form and can not be filed by you.
Yours very truly,
C. M. CureTON,
First Assistant Attorney General.
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DIGEST OF OPINIONS ON INSURANCE.

CoRPORATIONS—INSURANCE—CASUALTY CoMPANIES—TITLE GUARANTY
COMPANIES— WORDS AND PHRASES.

By C. M. Cureton, First Assistant Attorney General.

1. A corporation chartered for the purpose of doing a title insur-
ance business under Sayles’ Statutes, Articles 4942a, et seq., eannot
have its ecapital stock paid in by conveying to the corporation an ab-
stract company. S

2. The eapital stock of such corporation can only be paid in in
cash or be invested in bonds of the United States or of this State or
of any county or municipality of the State or in bonds or first liens
upon unencumbered real estate, ete.

3. ‘“Cash’’ means ready money, either in current coin or in legal
tender, in bank bills or checks payable and receivable as money.

4. Statutes cited or construed: Vernon’s Sayles’ R. C. S., Arts.
4942a and 4942e.

Authorities cited:

Offutt vs. Troll, 139 S. W., 487,

‘Watson vs. Martin, 77 Atl, 450; 20 Ann. Cases, 1288,
Dazet vs. Landry, 30 Pac., 1064.

Hopper vs. Flood, 54 Cal., 218.

Blair vs. Wilson, 28 Gratton (Va.), 165.

Haviland vs. Chace, 39 Barbour, 283.

Pallisier vs, U. 8., 136 U. 8., 257.

(47 Op. Atty. Gen., 193.)

INSURANCE—MUTUAL ASSESSMENT ACCIDENT INSURANCE.

By C. M. Cureton, First Assistant Attorney General.

1. A mutual assessment accident insurance company can engage
only in accident insurance, except it may, as provided in Chapter
149, General Laws of the Thirty-fourth Legislature, issue policies, in-
suring against disability resulting from sickness or disease, and in
connection therewith pay to the beneficiaries of its deceased members
a funeral benefit which shall not exceed $100.

2. A mutual assessment accident insurance company cannot issue
straight life insurance policies.

3. Constitution and statutes cited or construed: Harris’ Constitu-
tion, Art. 3, Sec. 35; R. S., Arts. 4724, 4794, 4798; Acts 28th Legis-
lature, Chap. 111; Acts 34th Legislature, Chap. 149, Sec. 2.

Authorities cited:

Giddings vs. San Antonio, 47 Texas, 556,
Sutherland on Statutory Const., Sec. 120,
National Bank vs. Matthews, 98 U. S., 621.
National Bank vs. Whitney, 103 U. S., 99.
Fowler vs, Scully, 13 Am. Rep., 609.

(48 Op. Atty. Gen., —.)
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TiTLE INSURANCE—CONTRACTS.

By C. M. Curelon, First Assistant Altorney General.

1. A title insurance policy must specify the length of time for
which it is to run in order for it to be a valid and er\lforceable con-
tract. .

2. A title insurance company cannot issue a policy of indemnity
without fixing a definite date when the risk assumed by it shall cease,
but every such policy must specify the term for which it is to run.

3. Statutes cited or construed: R. S. Art. 1121, Sub. 69; Acts
32d Legislature, Chap. 117, Sec. 1, Sub. I.

Authorities cited:

5th Elliott on Contracts, Sec. 4422,

Frost on Guaranty Insurance, Sec. 235.

1st Cooley’s Briefs on Insurance, p. 12.

_Fochrenback vs. German American Title and T. Co., 12 L. R. A, (N.
S.), p. 466 and 7.

State of Minnesota vs. Minn. Title Ins. and Trust Co., 19 L. R. A,
(N. 8.), 639, .

5th Elliott on Contracts, Sec. 4832.

1st Cooley’s Briefs on Insurance, 513.

Clark, Rosser & Co. vs. Brand & Hammonds, 62 Ga., 23.

Strehn vs. Hartford Fire Ins. Co., 19 Am. Rep., 770.

Fuchs vs. Germantown Farmers’ Mutual Ins. Co., 60 Wis., 291.

Marshall Fire Ins. Co. vs. Morris & Co., 105 Ala,, 505,

(43 Op. Atty. Gen., 45.)

TITLE INSURANCE—ABSTRACT PLANT.

By C. M. Curcton, First Assistant Attorney General.

1. A title insurance company which owns an abstract plant for
the purpose of facilitating its business as a title insurance company
may likewise utilize such abstract plant for the purpose of making
and selling abstracts gencrally to the public.

2. Statutes cited or construed: R. S., Art. 1121, Sub. 69; R. S,

Art. 1164 ; Acts 33d Legislature, Chap. 117, Sec. 1, Sub. I.
Authorities cited:

Brown vs. Schleier et al.,, 118 Fed., 931.

Canning Co. vs. Stanley, 133 Iowa, 60.

Trenton Pettorico Co. vs. Title Guaranty, etc., Co., 64 N. Y. Supp., 116.

Economy Bldg. and Loan Assn. vs. West Jersey Title and Guaranty
Co., 44 Aftl, 854. :

Elmer vs. Title Guaranty and Trust Co., 50 N. E., 420.

Eillock vs. Idaho Title, ete., Co., 133 Pac., 119.

Bodine vs. Wayne Title, etc., Co., 33 Penn. Super., 63. .

(43 Op. Atty. Gen., 50.)
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INSURANCE—CASUALTY INSURANCE COMPANIES—TAXATION.

By C. M. Cureton, First Assistant Attorney General.

1. Casualty companies are subject to the gross receipts tax enacted
by the Thirty-second Legislature.
2. Statutes cited or construed:

Revised Statutes, Article 4764, General Laws, Thirty-second Legislature,
Chapter 108.

(42 Op. Atty. Gen., 44.)

COMMISSIONER OF INSURANCE—AUTHORITY OF—INSURANCE COMPANY
— CANCELLATION OF PERMIT OF.

By C. M. Cureton, First Assistant Attorney General.

1. The Insurance Commissioner cannot revoke the permits of an
insurance company for failure to pay a judgment against it, until the
judgment has become final, and unless it be a valid judgment.

2. So long as there is pending an independent original suit to
determine the validity of a default judgment against an insarance
company, the judgment is not final within the terms of Kevised
Statutes, Article 4508, and the Insurance Commissioner has no au-
thority to revoke the company’s permit.

3. The Commissioner has no authority to determine the validity
of the judgment so long as a suit is pending to set it aside, nor to pass
upon the question of the jurisdiction of the courts with reference to
such suit; those are guestions for the judieial department of the gov-
ernment, and not within the authority of the Commissioner, who is
an executive officer.

4. Statutes cited or construed:

Revised Statutes, Articles 1589, 4508; Constitution, Article 2, Section 1.
Authorities cited:

4

H. & T. C. Ry. Co. vs. Red Cross Stock Farm, 91 Texas, 628.
Edleman vs. McGlathery, 74 Texas, 280.

Black on Judgments, Vol. I, Sec. 302.

Smith vs. Giles, 60 Texas, 341.

Howard Iron Works vs. Buffalo Elevating Co., 81 N. Y. Supp., 452.
In re Boyd, U. S. 3d Fed. Cases, 1091-1093,

Nashville, ete., Ry. Co. vs. Mattingly, 40 8. W., 673.

(46 Op. Atty. Gen., 134.)
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OPINIONS RELATING TO IRRIGATION LAWS,

IRRIGATION.

Section 14, Irrigation Law of 1913,

Section 14 of the Irrigation Law of 1913 was not intended to affect the
priority of an appropriation theretofore made, and an aporopriator under
the former irrigation law who fails to comply with the requirements of
Section 14 does not lose thereby his priority.

The right of an appropriator under the Irrigation Law of 1895 does not
extend to the full amount of the water as described in his application, but
it is limited to the amount of water actually used under the said appro-
priation.

December 9, 1914.

Hon. J. C. Nagle, Chairman of Board of Water Engineers, Austin,
Tezxas.

Dear SiR: In your letier of December 1 you submit to us the
following two questions:

“Ist. An irrigation corporation was chartered in 1902. In pursuance
of said incorporation, it complied with the irrigation law then in force.
It also constructed a large canal and installed a pumping plant on the “A”
river, and continued to operate its pumping plant and canal till and in-
cluding the year 1912, Subsequent to 1912, said irrigation incorporation
was dissolved, but disposed of said pumping plant and canals to “B.”
Neither the said company nor ‘“B” made any filing with the Board of Water
Engineers prior to July 1, 1914, Has the said company and the vendee
lost the priority of right by failing to comply with the law relative to the
making or certified filing with this board prior to July 1, 1914, or would
‘“B,” in the event he files an application now and is granted a permit, have
priority over subsequent and intervening appropriators the same°as the
company would have had, had it complied strictly with the law?

2nd. If “B” has any priority, does such priority extend to the full limits
of the company’s declaration, or would it be limited by the extent of land
actually irrigated by ‘““B,”’ or by the said company, prior to its conveyance
to ‘lB’Y?

As we understand the facts stated in your first question, an irriga-
tion corporation made an appropriation of water under the irriga-
tion law of 1896 and complied with said law by constructing a canal
and pumping plant, after having filed its application, with the sworn
statement required by said law, but that the vendee of the said irri-
gation company has failed to comply with that portion of Section 14
of the irrigation law of 1913 requiring that every person, association
of persons, corporations, ete.:

“%* % * who shall have heretofore filed for record, or shall hereafter,
in compliance with the provisions of Section 12, file for record the sworn
statement in writing as set out therein, shall, within one year after this
act shall take effect, file in the office of the board a certified copy of such
sworn statement and a true copy of the map as described in Section 12,
and in addition thereto, a sworn statement showing what has been done
under or in pursuance of such filing or statement; what work or construc-
tion has been completed or partially completed; what portion of said work
is in use and what portion is in possession and not in actual use; what
amount or volume of water is being actually taken. * * *»
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You desire to know whether such vendee by failing to comply with
the law lost his priority to the water to which he was entitled under
the former law.

Section 12 of the irrigation act in substance requires every person
who has heretofore constructed any dam, reservoir, canal, ete., for
any of the purposes named in the act, who has not heretofore done so,
to file within one year after the act takes effect in the office of the
county clerk a sworn statement showing the number of acres to be
irrigated, the size of the ditch, the map, ete. It is to be observed that
the language of this section is the same as the language of Article
3120, Revised Statutes, 1895, being Section 6 of the irrigation law
of 1895, under which appropriations were made under said law.

Section 12 relates to persons or corporations who have before the
passage of the act constructed dams, canals, ete., for the purposes of
the act, and its apparent purpose is to secure the recording in the
county clerk’s office of the record of such construction. ete. Where
such record has already been recorded, as the law of 1895 required,
it is, of course, unnecessary to record it again in the county clerk’s
office.

Section 14 provides that all persons who have filed with the county
clerk the record provided for in section 12, either before or after the
passage of the new irrigation law, shall file a certified copy of such
record with the Board of ‘Water Engineers, in order that such board
may have a complete record of all claims of appropriators existing
prior to the taking effect of the new law, to guide the board in the
proper disposition of other applications for appropriations.

In the second paragraph of Section 14 of the new law is a pro-
vision which allows any person or corporation who has prior to Jan-
uary 1, 1913, diverted water for any of the purposes in the act and
who is continuing so to divert it to sccure the right to continue ‘to
divert the same amount of water by filing a sworn statement with the
board, thus giving to such person or corporation a prior right to the
water as against the State, although it has made under the irrigation
law of 1895 no valid appropriation of water. The last phrase of said
paragraph of section 14 is as follows:

“Provided that nothing herein shall be construed to affect or relate to
any priority or right as between any claimants, appropriators or users from
any source of water supply.”

Sections 15 and following, of the act of 1913. have to do with ap-
plications to appropriate ‘‘the unappropriated water of the State.’”
These sections regulate and provide for new appropriations under
the new law,

Section 98 of the act is as follows:
‘“Nothing in this act contained shall be held or construed to alter, affect,

impair, increase, destroy, validate or invalidate any existing or vested
right, existing at the date when thig act shall go into effect.”

Article 3119, Revised Statutes, 1895, is as follows:

““As between appropriators, the first in time ig the first in right.”

25—Atty. Gen.
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It is settled that the right to take water from a stream and to use
it for irrigation or other lawful purpose is a valuable property right.

Bigham Bros. vs. Port Arthur Channel and Dock Co., 106 Texas, 192;
97 S. W., 686.

Mud Creek Irrigation Co. vs. Vivian, 74 Texasg, 170; 11 S. W, 1078,

McGee Irrigation Ditch Co. vs. Hudson, 22 S. W', 967 (Sup.).

It is apparent that the value of a right of appropriation of water
depends, and oftentimes depends entirely, upon its priority. After
the riparian owners take the water to which they are entitled and
the first appropriator takes his proper quantity of the water in the
stream there may be none for the second appropriator. The act of
1913, as has been pointed out, disclaims any intention to affect or im-
pair any vested right. It would, of course, be unconstitutional in so
far as it might undertake to impair vested rights. Since the right of
an appropriator under a previous law is a valuable property right
a requirement in a later law that such apprepriator comply with cer-
tain regulations, under penalty of losing his property right, would be
an impairment of vested rights. The irrigation law of 1913 does
not provide that if an appropriator under the former law fails to
comply with Section 14 of the law he shall lose his right of priority.
The law merely requires of all users of water the filing of the certi-
fied copy of the sworn statement, cte., without expressly and explicitly
fixing any penalty for the failure to file the same. This is a rule or
regulation imposed for the nssistance of the board in the administra-
tion of the law.

In Sections 39 and 40 penalties are imposed upon any one who
diverts any water ecoming under the act without first complying with
the provisions of the law, and the appropriator under the law of 1895
who continues to divert water without complying with Section 14
would be subject to the prosecution and penalties provided by these
sections. The last phrase of Scetion 14. to the effect that ‘‘nothing
herein shall be construed to affect or relate to anv priority or right
as between any claimants. appropriators or users from any source of
water supply’’ is doubtless intended to have general application to all
the provigions of Section 14, and if it does is an express disavowal
on the part of the Legislature of any intention that a failure to comply
with Section 14 shall in anv way affect priorities as between claim-
ants or appropriators of water.

We therefore advise you that in our opinion the vendee referred to
in your letter, by failing to file the sworn statement with the board,
did not lose his.richt of priority. but that, he is subject to the proseeu-
tion and penalties preseribed in Sections 39 and 40, if he has di-
verted any water since July 1, 1914.

Your letter contains a suggzestion that the vendee may perhaps
maintain his priority by makine application and obtaining a permit
under Secction 15 of the act. Section 15 of the act. however, refers
to new appropriations of unappropriated water of the State. and we
believe that if the vendee should make sneh new appropriation he
would thereby abandon his old anpropriation and whatever rights of
priority he may have under it. We believe that the proper course for
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him to follow would be to file with the board at this time the certified
copy required by section 14. and that this, though the law requires
that such certified copies be filed prior to July 1, 1914. would be such
compliance with the law as would exempt him from prosecution for
using the water after the filing of such certified copy.

In your second question you inquire as to the extent of the right
of priority of the vendee of the original appropriator, whether it would
extend to the full limit of the original appropriation, or whether it
would be limited to the amount of water now actually being used.

The irrigation act of 1895 declares that the unappropriated waters
of the State are the property of the public and may be acquired by
appropriation. Appropriation is made under the law by the filing
with the county clerk of the sworn statement and map required by
Article 3120, Revised Statutes, 1895, the beginning of the work of
construection within ninety days affer the filing of the statement and
its diligent and continuous prosecution to completion under the terms
of Article 3122. Completion is defined in Article 3123 as ‘“the con-
ducting of the water in the main canal to the place of intended use.”’
It is uniformly held that in those States where there is no statute
designating the completion of the work as the consummation of the
appropriation and fixing a time for such completion the appropria-
tion is completed by the application of the water attempted to be ap-
propriated to beneficial use within a reasonable time.

Kinney on Irrigation, 2n ed., Sec. 725.

The statute of this State, above quoted, fixes the time and manner
for the completion of an appropriation, being similar to the California
statute. It appears, therefore, that the amount of water which an
appropriator under the act of 1895 became entitled to use on the com-
pletion of the appropriation was measured by the water by him con-
ducted in the main canal to the place of the intended use. But be-
cause the amount of water available for irrigation is always limited.
especially in arid regions, it is well settled that the doctrine of ‘‘bene-
ficial use’’ has continuous application and even where by statute the
completion of the irrigation works is made the consummation of the
appropriation the appropriator must, nevertheless, within a reason-
able time, make-actual application of the water to a beneficial use,
under penalty of losing his right by abandonment or non-user.

See Kinney on Irrigation, 2nd ed.. Sec. 726.
Bailey vs. Tintinger (Mont.), 122 Pac., 575.

The same rule applies also to the continued use of the water. The
rule of beneficial use is thus stated by Kinney:

“Upon this proposition there is one general rule which may now be con-
sidered as settled law in all of the States where the law of appropriation
is in force, and that is that the quantity of water which can be lawfully
claimed under a prior anpropriation is limited to that quantity or amount
which is needed and within the amount claimed, and within a reasonable
time, is actually and economically applied to the beneficial use or purpose
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for which the appropriation was made or to some other beneficial use or
purpose.”

Many cases are cited in support of the principle.

See Kinney on Irrigation, 2nd ed., Sec. 1877.

In a California case the rule is thus stated:

“If this be so, then his rights to water would be measured, as are the
rights of every other private appropriator—not by the amount which he
took, not by the amount which he claims, not, as the court decrees, by .an
amount sufficient thoroughly and properly to irrigate a thousand acres of
land, but it would be measured by the amount which he has been actually
taking and applying to a beneficial use upon that land. His right to prior-
ity in the use of water would also be measured by and limited to this
quantity. .

See Leavitt vs. Lassen, 157 Cal., 82; 29 L. R, A. (N. 8.), 213.

This rule is recognized in Texas in the case of Biggs vs. Miller
(147 S. W., 632-636), in which it was held that no matter how much
water a prior appropriator might be entitled to use under its original
appropriation it could not by injunction deprive a subsequent ap-
propriator of water which the first appropriator did not use or need
on lands in cultivation served by his system.

So in the case stated by you, while the appropriator referred to
may have been entitled to use within a reasonable time after the com-
pletion of its works the full amount of water measured by its original
declaration, the continunance of such priority to its full extent, would
depend upon the continued beneficial use of the water, and if the
appropriator or his vendee has ceased to apply any portion of the
water to beneficial use he has to that extent lost his priority over sub-
sequent appropriators,

Yours very truly, .
G. B. SMEDLEY,
Assistant Attorney Gemeral.

IRRIGATION— WATER RIGHTS.

Water can be appropriated under the Irrigation Law of 1913- only as
appurtenant to the land described in the application and permit, but the
right acquired is not inseparably appurtenant to the land.

One who has appropriated water for irrigation, either under the irri-
gation law of 1895 or under the law of 1913, may change the place of use
of the water to land other than that for which the appropriation was made,
or may transfer his right to another for use on other land without obtain-
ing a permit to do so from the Board of Water Engineers, provided the
rights of others are not injured thereby, and provided a greater amount
of water is not used.

The same is true of persons or corporations owning irrigating systems;
but the rights of persons owning lands contiguous to the canal, or of other
persons, must be respected.

If an appropriator of water, under the irrigation law of 1895, who fails
to file before July 1, 1914, the certified copy and sworn statement provided
by Section 14 6f the new irrigation law, tenders these documents to the
Board after July 1, 1914, they should be filed by the board.
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The right given by the last paragraph of Section 14 of the irrigation
law to one using water prior to January 1, 1913, can be acquired only by
filing before July 1, 1914, the sworn statement required by Section 14,

Discussion of priorities between persons using water prior to the enact-
ment of the irrigation law of 1913, and appropriators under that law.

Irrigation Law of 1913.

. January 18, 1915.
Hon. W. T. Potter, Secretary Board of Water Engineers, Building.

Dear Sir: In your letter of December 31 last, you submit to the
Attorney General a request for his opinion on several separate ques-

tions, which we will undertake to answer in their order. The first
quesiion is as follows:

“Will an appropriator of water, where the permit to appropriate same
is given by the Board of Water Engineers under the present irrigation law,
be limited in his appropriation to the land described in his application,
or may he apply the water permitted to be appropriated to other and
different contiguous lands than those described in the application, pro-
vided that such use will not involve the taking of a greater quantity of
water than that defined in the permit?”

Since this question involves the construction of the new irrigation
law, it is necessary to refer brieflly to several portions of the law which
relate to the question.

Section 15 of the new irrigation law has to do with applications for
appropriation of water. It specifically provides the form and con-
tents of the application for apprepriation, and after setting ont the
form and the contents of the applications under the act, the following
additional requirement, as to the contents of the application, is made,
if the appropriation is intended for the purpose of irrigation, ‘‘and
if such proposed use is for irrigation, a description of the lands pro-
posed to be irrigated and, as near as may be, the total acreage there-
of.”” Tt is also required that the application be accompanied by a map
showing ‘‘substantially the location and extent of the proposed

works,”” ete. The last paragraph of Secction 15 of the law is as
follows:

“Provided, however, that nothing in this act shall be held or construed
to require the filing of an application or procuring of any permit for the
alteration, enlargement, extension or addition to any canal, ditch or other
work that does not contemplate or will not result in an increased appro-
priation or the use of a larger volume of water.”

Section 37 of the law regulates the form of the permit to be issued
by the board under an appropriation, and, among other things, it 18
required that if the appropriation is for irrigation the permit must
contain ‘“a description and statement of the approximate area of the
lands to be irrigated.”

Qection 47 of the law defines the term ‘‘water right’’ as follows:
“A water right is the right to use the water of the State when such use

has been acquired by the application of water under the statutes of this
State and for the purposes stated in this act.”

The definition of the words ‘“water right’’ in the law does not un-



390 Rrport 0 ATTORNEY GENERAL.

deriake to limit or confine the right to the particular land for which
the appropriation was made.

Section 48 of the law expressly limits the rights to the use of water
acquired under the act to the amount which is devoted to ‘‘bene-
ficial use.’

By Section 59 is provided that.‘‘the permanent water rwht shall
be an easement to the land and pass with the title thereto.’

Section 73 requires that all surplus.water taken from a stream and -
not used by the apploprldtor shall be conducted bhack to the stream.
It does not require that the same be conducted to the stream if not
used on the land for which it was originally appropriated.

Sections 81 and 82 prohibit the diversion of water from the water-
shed of the stream to the prejudice of any person or property within
the watershed, and require that before water can be diverted from
the watershed a special application shall hc made to the Board of
Water Engineers.

Section 44 fixes the fees for appropriation of water, and in the
event the water is appropriated for irrigation purposes the fees are
measured by the acres of land proposed to be irrigated, being one
cent for each acre.

The foregoing scctions are the only sections of the law which ap-
pear to have any direct bearing on the question stated. On account
of the provisions of Sections 15 and 37, above referred to, which
require that the application shall describe the land proposed to be
irrigated and that the permit shall describe the land to be irrigated,
and in view of the authorities which will be hereinafter referred to,
we think it clear that under the act an appropriation of water for
the purpose of irrigation can be made only as appurtenant to a certain
tract of land.

Section 59, as has been above shown, expressly prov1des that a per-

manent. w ater right shall be an easement to the land and pass with
the title thereto. It is perhaps true that.this section relates rather to
a water right acquired from a person or corporation owning an irri-
gation ditch, than to the water right acquired by the original ap-
propriator. This provision of Section 59 is. however, in harmony
with the general purposc of the law, which we believe to be, that the

right acquired by an approprlatlon 1@ acquired only as an mcldcnt to a

certain tract of land; that is, the land deseribed in the application
and in the permit; and under the authorities, it is clear that such
water right, in the absence of a reservation, would pass with an abso-
lute conveyance of the land to which it is appurtenant.

It does not follow, however, that the right acquired by an approp-
riator is inseparably appurtenant to the land, or that the right to use
the water may not he transferred to other land owned by the ap-
propriator, or that such right may not be sold apart from the land to
another land owner. There is nothing in the new irrigation:law of
this State expressly providing that the rieht acquired by an approp-
riator shall be inseparably appurtenant to the land described in the
application and permit, and nothing to expressly prohibit the ap-
propriator from transferring his rights to the water to another per-
son who will devote the same to a heneficial use, or from using the
water himself on other land owned by him.
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The question, therefore, which is presented, is whether from those
sections of the law, which apparently make the right acquired by an
appropriator appurtenant to the land described in the application, it
is to be inferred that it was the intention of the Legislature that such
right should not be scparated from the land to which it originally
attached.

There are no decisions in Texas on this question, and before exam-
ining the decisions of some of the other States, we will refer briefly
to some general statements of the law in Cye. and two of the leading
text books on irrigation.

On page 720 of 40th Cyec. is the following statement of the rule:

“A prior appropriator of water has the right to change the point of
diversion, or the place, manner or purpose of the use of the water, so long
as he does not thereby take a greater quantity of water than that origi-
nally appropriated or otherwise injuriously affect the rights of jinior
appropriators or claimants, but he cannot make a change which results
in his use of more water than he is entitled to under his appropriation,
or a greater waste of water, to the detriment of those who have rights in
the water subject to his appropriation.”

Many authorities are cited in the foot-notes in support of the text,
and it is to be observed that the ounly authorities cited contrary to
the text are cases from the State of Oregon.

In Section 677 of Farnham on ‘‘Waters and Water Rights,”’ we
find the following:

“In case the water was appropriated for irrigatioh purposes, the appro~-
priator may use it upon a different portion of his land from that to which
it was first applied.”

In support of this statement the case of Woolman vs. Garringer, 1
Mont., 535, is cited.

In the second edition of Kinney on ‘‘Irrigation and Water Rights,”’
this question is discussed at length in Section 871, and also Sections
1015 and 1016, and the decisions and statutes of many of the States
arc reviewed.

It is enough. in this connection, to state that it appears from the
sections of the text book referred to that in the majoriy of the States
the appropriator may use the water on land other than that for which
it was originally appropriated, and that the author is a very vigorous
defender of this doetrine.

The case of Johnston vs. Little Horse Creek Irrigation Company.
13 Wyo., 208; 79 Pac., 22: 70 T.. R. A., 341; 110 Am. St. Reps., 986,
is perhaps the most valuable of the cases on this question on account
of the similarity between the law of Wyoming construed in that case
and the Texas irrigation law. In that case an appropriator had trans-
ferred to another the right which he had acquired by his appropria-
tion for the purpose of irrieation. It was contended by the subse-
quent appropriator that this act amounted to an abandonment of his
right on the part of the prior appropriator, it being argued that a
sale of a water right separate from the land for the irrigation of
which the water was appropriated was not permitted under the laws
of Wyoming. It is shown by the opinion of the court that it was not.
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contended that there was any statute expressly prohibiting the sale
of a water right acquired for the irrigation of land separate there-
from, but the claim was made that such prohibition was necessarily
implied from certain provisions of the statutes. The statutes referred
to were practically identical with the portions of Sections 15 and 37
of our irrigation law which relate to the application and permit re-
quiring that the land on which the water is to be used shall be de-
seribed in each. The court held that from these statutes it was not
necessarily implied that an appropriator could not transfer his right
to another separate from the land, saying in the opinion:

“It may be conceded that the various provisions in the statute requiring
a showing as to the lands to be irrigated, and a description thereof in the
final certificate of appropriation, tend to emphasize the principle that a
water right required for the irrigation of lands becomes appurtenant to
the lands irrigated, but we are unable to give to such provisions the inter-
pretation contended for by the learned counsel for plaintiffs in error. They
‘do not, in our judgment, have the effect, in any true sense, of destroying
the reason upon which the right of sale separate from the land is upheld.
They do not, in our judgment, have the effect to declare that the right to -
use water acquired by appropriation is not in itself a property right, nor
can any of the provisions to be found in our statute be legitimately con-
strued as either expressly or impliedly depriving the right of its qualities
as property which it otherwise might have, and which, in every other State,
is conceded to it.”

Further discussing this question, and explaining the reason why
the requirement was made, that the original application should de-
scribe the land on which the water was to be used, the court said:

‘““There is no reasonable indication in the statutes, in our opinion, that
the requirements for describing the land to be irrigated in applications
for permits or in certificates of appropriation was adopted on the theory
that the water right becomes inseparably attached to the particular land,
50 as to forever be incapable of transfer to other lands. A more reasonable
view of the purpose of the requirement is to show that an actual beneficial
use has been or is intended to be made of the water claimed to have been
appropriated or intended to be appropriated; and to enable those charged
with the duty of adjudicating priorities to determine upon some definite
basis the amount and quality of the appropriation, as well as to preserve
a convenient record of water rights as appurtenant to certain tracts of land.
But the fact that the legislative development of this growing subject has
failed to provide for a record of transfers of the right to other lands, which
we think might be done, is not to be held ground for holding that the right
of transfer does not exist.”

The court held that the water right. when sold, became appurtenant
to the other land if it was intended by the grantee for irrication or
other bheneficial use, and without some beneficial use after sale it would
doubtless be held that the right was abandoned. As showing why a

water right should not be held to be inseparably appurtenant to land,
the court said:

‘“Should the theory be adopted thai water appropriated for the irrigation
of a certain tract of land must be forever connected with that particular
tract, and cannot be separated therefrom in any manner by sale, by any
other equally beneficial use, or otherwise, much injustice might be caused
by reason of the failure of the particular tract to further respond to the
skill of the husbandman. It might become valueless for many reasons
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unnecessary to mention, and the appropriator who may have expended
much money and time in completing the appropriation would be compelled
to forfeit it instead of supplying it to other lands. The State, certainly,
as trustee of the water, and interested in its conservation and economical
distribution, can hardly be concerned in having a particular tract of land
irrigated in preference to any other. Moreover, forfeitures have never
been favored in the law.”

The Arizona statute, construed in the case of Slosser vs. Salt River
Valley Canal Company (Arizona), 65 Pac., 332, is also similar to our
Texas law in that it gave the right of appropriation for irrigation
only to one owning arable irrigable land. Construing this statute in
the above case the court held that only such land owner could ap-
propriate water, and that a water right, to be effective for the pur-
pose of irrigation, must be attachéd to and pertain to a particular
tract of land. The court held, however, that the appropriator might
convery his water right apart from the land to another owning ir-
rigable land, basing this right of alienation upon the general right
which one has to enjoy and dispose of his property, and upon ne-
cessity.

In illustrating how a water right. if inseparably appurtenant to a
tract of land, might lose its value, the court said: o

“The right of alienation of a water right is one which is based upon the
general right of property, and arises out of the necessity, in order that
injustice may not be done to the owner, of permitting such alienation, for
the reason that it frequently happens, through no fault of the owner, and
by the operation of natural laws, that land to which water rights have been
attached becomes unsuitable for cultivation. Floods frequently wash away
and destroy farming lands, or leave deposits of coarse gravel and boulders
upon them; and other natural causes frequently render such lands not
only unprofitable, but impossible of irrigation and cultivation. Natural
justice, therefore, is subserved by recognizing the right of a water-right
holder to change his appropriation, under such circumstances, to lands
capable of profitable cultivation, or to sell his right to another, to be used
by the latter for a beneficial use recognized by the statute.”

The Nebraska statute was modeled after the Wyoming law, and
under the statute is was held in the following two cases that an ap-
propriation for irrigation can be made only as an incident to land to
which- the right to use the water attaches. See Farmers Irrigation
Company vs. Frank, et al., 100 N. W. 286, and Farmers Irrigation
Company vs. Gothenburg Water Power and Irrigation Company, 102
N. W., 487.

In the case last cited, the Gothenburg Company had made appro-
priation for power purposes and had filed, in aceordance with the law,
a map showing the loeation of its reservoir and canal; a subsequent
appropriation was made by ihe other company. and thereafter the
Gothenburg Company extended its canal and began to use the water
for the purpose of irrigatine lands contiguous to its canal as extended.
The contention was made in the case that the Gothenburg Company
had no right to use the water on land other than that for which it was
originally appropriated. The court, after referring to the statutes on
the question, answered the contention as follows:
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‘“It would indeed be a harsh rule to hold that after appropriating water
and after conveying it, it may be, for many miles, and at a great expense,
the appropriator should not not be allowed to put it to a beneficial use
at some other point than that to which it was first conveyed, if he can no
longer make a useful application of it at the firgt location. It has been
the uniform rule to allow appropriators of water, after it has been actually
taken and applied to some beneficial purpose, to change the place or char-
acter of its use. Maeris vs. Bicknell, 7 Cal., 262; 68 Am. Dec., 257; Davis
vs, Gale, 32 Cal.,, 26; 91 Am,. Dec., 5§54; Woolman vs. Garringer, 1 Mont.,
535; Wimer vs. Simmons, 27 Ore., 1; 39 Pac.,, 6; 50 Am. St. Rep., 685.
The appropriation having actually been made by the defendant, it acquired
the right to use the water thus actually appropriated, either for the pur-
pose for which it was first taken, or for any other useful or beneficial
purposes within the objects claimed in its notice of appropriation. There
is no evidence that, by reason of the extension of defendant’s ditch, any
greater amount of water than 200 cubic feet per second is diverted; and
as long as the defendant takes no more water by reason of the longer
ditches than it had taken previously, and actually applies it all to a bene-
ficial use, the plaintiff cannot complain.”

The appropriation in the Nebraska case was made under the law of
1895, the language of which was similar to our irrigation law. Before
the canal of the Gothenburg Company was extended, a statute was
enacted authorizing a person or corporation, entitled to use water, to
extend its diteh, flume, or aqueduct to places beyond that where the
first use was made. Referring to this statute, the court in the case
last above cited held that it was meraly declaratory of the law as it
existed before its enactment, but held that such extension of the canal
could not be made without obtaining permissicn of the Board of Trri-
gation. for the reason that new statute became merely a portion of the
general irrigation law, under which it was incumbent upon a person
or corporation desiring to construct canals, cte., first to obtain per-
mission of the board. 1t is interesting ‘o note in this connection that
the last paragraph of Scetion 15 of our law gives, at least by implica-
tion, the right to an appropriator to enlarge or extend its canal or
ditch, but that this portion of Section 15 goes further than does the
Nebraska statutes of 1903. in that it authorizes such extension with-
out obtaining permission of the Board of Water Engineers so long
as the extension does not contemplate or will not result in an in-
creased appropriation or use of water. .

The constitution of Idaho contains the following section:

“Sec. 4. Whenever any waters have been, or shall be, appropriated or
used for agricultural purposes, under a sale, rental or distribution thereof,
such sale, rental or distribution shall be deemed an exclusive dedication
to such use; and whenever such waters, so dedicated, shall have once been
sold. rented or distributed to any person who has settled upon or improved
land for agricultural purposes, with the view of receiving the benefits of
such water under such dedication, such person, his heirs, executors, ad-
ministrators, successors or asgsigns shall not thereafter, without his con-
sent, be deprived of the annual use of the same, when needed for domestic
purposes or to irrigate the land so settled upon or improved, upon payment
therefor, and compliance with such equitable terms and conditions as to
the quantity used and times of use as may be prescribed by law.”

In the case of Hard vs. Boise City Trrieation and Land Company.
76 Pac., 331; 65 L. R. A., 407, the contentipn was made that on ac-
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count of this section of the Constitution, water which had been appro-
priated for irrigation for a certain tract of land could not be used on
other land, but the court, while recognizing that the right to use water
was appurtenant to the land, held that it did not become inseparably
attached to the land, and that, even under this constitutional pro-
vision, the owner of the land for which the water was appropriated
might change the place of use of the water, or might sell or transfer
the water richt to another so long as the rights of others were not
interfered with.

Tn California, Section 1412 of the Civil Code expressly authorizes
a person entitled to the use of water to change the point of diversion
and also the place of use, if others are not injured by such change.

In Colorado, Section 3226 of the Revised Statutes expressly gives
an appropriator the right to change the point or points of diversion
of water by means of a petition addressed to the district court. The
Supreme Court of Colorado, in the case of Latham Dam Company vs.
Bijou Irrigation Company, 41 Col., 213; 93 Pac., 483. rcferring to
this statute, said:

“The right to change the point of diversion or place of use of water
which has been obtained by appropriation is one of the instances of owner-
ship, and existed and was exercised in this State long before this remedial
statute was enacted.”

The Oregon court is the only court, as far as we have learned, that,
in the absence of a statute making the right to use the water insep-
arably appurtenant to the land for which it was appropriated, has
held that the appropriator may not use the water on lands other
than those for which the appropriation was made. Sece

Whited vs. Cavin, 105 Pac., 396,
Ison vs. Sturgill, 109 Pac., 579.

Several of the states have enacted statutes attempting to make the
right of an appropriator inseparable from the land. These statutes
are referred to in Section 871 of Kinney on ‘‘Irrigation and Water
Rights.”” As shown by the discussion in Sections 1015 and 1016 of
Kinney’s work, these statutes are perhaps of doubtful constitution-
ality, since the right to transfer property, so long as such transfer
does not injure the rights of others is ordinarily an incident to
the right of ownership.

Article 1016 of Kinney’s work contains an interesting discussion
of the reasons why a water right should not be inseparable from
the particular tract of land.

Recurring to our irrigation law, we conclude from the authorities
which have been cited and for the reasons contained in the quotations
made from them, especially from the Wyoming, Nebraska and Ari-
zona cases, that while in Texas the right acquired by an appropriator
for ifrigation is appurtenant to the land deseribed in the original
appropriation and in the permit, the appropriator may unse the water
which he has appropriated on lands other than those for which the
original appropriation was made by him, or he may transfer his rights
to the water to another who will use the same on other land, provided
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the rights of others are not injuriously affected thereby, and, pro-
vided, of course, a larger volume of water than that originally ap-
propriated is not used. It is to be remembered, of course, that the
water must be applied to a beneficial use and that the right to use
the water continues only so long as it is so applied with reasonable
diligence and only to the extent that it is so applied.

But for the last paragraph of Section 15 of our irrigation law,
we would cong¢lude, on the authority of the case of Farmers Irrigation
Company vs. Gothenburg Water Power and Irrigation Company, 102
N. W., 487, above discussed, that an appropriator could not transfer
his right to the water to other land without first obtaining permission
of the Board of Water Engineers.

The last paragraph of Section 15, however, seems to indicate that
it is not necessary to make application to the board in case of enlarge-
ment or extension of the irrigation works, unless an increased ap-
propriation or use of water is contemplated.

Section 43 of the act gives the Board of Water Engineers the
right ‘“‘to adopt and enforece such rules, regulations and modes of
procedure as it may deem proper for the discharge of the duties
ineumbent upon it under the provisions of this act,”’ and a rule
requiring application to the board before the diversion of water
to land other than that for which it was appropriated, would be a
salutary rule if the board had adequate power to enforce the
same. We are inclined to believe that the law is defective and that
it should contain a specific requirement that before water, appro-
priated for use in a particular place, may be diverted to other places
of use a permit shall be obtained from the board. This would be of
great assistance to the board in its work and would serve as a means
of preventing such diversion of water to the injury of others.

Your second question is as follows:

“‘A’ is the owner of a certain area of land and, prior to the enactment
of the present irrigation law, complies with the provisions of Article 4996,
Revised Civil Statutes of this State; he appropriates and uses water in
pursuance thereof on a stated area. May he transfer the use of the water he
has appropriated to a contiguous area, provided such transference does not
involve the use of a greater guantity of water, regardless of whether or not
he owns. or does not own, such contiguous area?”

This question is practically the same as the first question in your
letter, except that it relates to water appropriated under the irrica-
tion act of 1895, being Articles 4991 and following of the Revised
Civil Statutes of 1911. TUnder that irrigation act, the appropriation
was accomplished by filing in the office of the countv clerk a sworn
statement showine the mumber of acres proposed to be irrigated,
a description of the ditch, reservoir or other work, the volume of
water to be used. ete., and by the construction and completion of
the work within the time provided by law. The act did not provide
for the issmance of a permit and it did not require that the sworn
statement should deseribe the land on which the water would be used.

Under the same authorities, therefore, and for the same reasons
which we have given in answering your first question, we advise
vou that the appropriator referred to in your second question may
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use the water on a different tract of land from that for which the
land was originally appropriated, provided the change in the place
of use does not injure the rights of others, provided he does not use
a greater quantity of water than that to which he is entitled under his
appropriation, and provided, of course, he continues to apply the
water to a beneficial use.

Your third question is as follows:

“¢‘A’ owns no land, but, prior to the enactment of the present irrigation
law, complies with the provisions of Article 4996 of the Revised Civil
Statutes of Texas, constructs a canal system, and has been delivering water
under annual contracts, but has sold no permanent water rights; and under
this system has been irrigating a given area for a number of years, ‘A’
now finds it more advantageous to extend his system to an area not here-
tofore served, and not owned by parties with whom he has heretofore had
annual contracts. Does the present law require ‘A’ to make an application
to this board for a permit to make this extension in order to serve the
proposed new area?”

Our answer to this question is the same as the answer to the second
question, and we add that, for the reason stated in our answer to your
first question, it appears that the extension of the canal and the use
of the water on the other land than that for which it was originally
appropriated may be made without an application to the Board of
‘Water Engineers for a permit.

In answering this question, we call particular attention to the fact
that the water can not be applied to other lands than those for which
it was originally appropriated if it results in an injury to the rights
of any person. Both the irrigation act of 1895 and the present irri-
gation law give to the owner of land adjoining or contiguous to any
canal, ditch, flume, or lateral, constructed and maintained under the
law, a right to demand that the person or corporation owning and
operating such canal, ditch, etc., furnish the necessary water to such
person to irrigate his lands or for mining, ete. Corporations con-
structing irrigation systems or canals under these laws are public
service corporations. They are given the right of eminent domain,
and they are required to serve the public by furnishing water at reas-
onable rates and under reasonable regulations. See Borden vs. Tres-
palacios Rice and Irrigation Co., 82 S. W, 461; 98 Texas, 494; Amer:-
can Rio Grande Land and Irrigation Company vs. Mercedes Planta-
tion Company, 155 8. W., 286.

Even though the owner of the canal system referred to in your
third question has sold no permanent water rights, but has been de-
livering water under annual contracts, nevertheless, persons owning
land contiguous to the system have a right, under the statute, to ob-
tain permanent water rights at reasonable rates, and also have the
right to use the water at a reasonable rental, and the irrigation sys-
tem can not be extended and the water originally appropriated ap-
plied to other lands in the event the owners of the lands contiguous
to the system as originally constructed demand permanent water
rights or demand the use of the water. The owners of the lands con-
tiguous to the canal system are expressly given, by Section 57, not only
the right to demand a permanent water right, but also the right to use
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or rent the water in the canal to irrigate their land, or for mining and
other purposes. Of course, if the owners of the contiguous lands do
not within a reasonable time request permanent water rights, or the
use of the water, the canal company would have the right to extend
its system and to furnish the water not eontracted for to persons own-
ing lands contiguous to the canal as extended and beyond the area
served by the original canal.
Your fourth cuestion is as follows:

“Under the same conditions as stated under the third proposition, if
the lessees, or parties with whom ‘A’ has heretofore had contracts, find
it to their disadvantage for any reason to continue to make the annual
contracts with ‘A’ as they have heretofore been doing, would ‘A’ have the
right, under his prior appropriation, to divert the water appropriated by
him, to other and different lands through extensions of his existing works,
without obtaining a permit from this board, provided he used no greater
quantity of water than that originally appropriated by him?”

We think we have answered this question in our answer to your
third question. If the owner of the canal, under the facts stated in
your fourth question, were not permitted to extend his system so as
to serve lands other than those originally served the value of his
property would be practically destroyed. We believe, as we have
stated in our answer to your first question, that in all cases of this
character the law should require that the appropriator make applica-
tion to the Board of Water Engineers for permission to extend his
canal, but the law contains no such provision.

In answering your second, third and fourth questions, we call your
attention to the fact that we do not mean to be understood as saying
that the appropriator is not required to file with the Board of Water
Engineers the certified copy and sworn statement showing the deserip-
tion, size, ete., of his works, as required by Section 14 of the irriga-
tion law. As we have heretofore advised you, the failure to file such
sworn statement will not affect the priority of the appropriation, but
if such appropriator uses any of the waters of the State without filing
such statement, he will be subject to the penalties prescribed in Sec-
tions 39 and 40.

Your fifth question is as follows:

“ ‘B’ filed his water appropriation with the county clerk in conformity
with Article 4996 of the Revised Civil Statutes of Texas, before the present
jrrigation law went into effect; ‘B’ failed to file a certified copy of such
appropriation with the Board of Water Engineers before July 1, 1914,
Should the Board of Water Engineers accept his certified filing and sworn
statement, if tendered to it at any time subsequent to July 1, 1914?”

Replying to this question. we beg to advise you that we have here-
tofore ruled in an opinion of date December 9, 1914, addressed to the
Hon. J. C. Nagle, Chairman of the Board of Water Engineers, that
while a certified copy and sworn statement required to he filed by Sec-
tion 14 of the irrigation law, according to the language of the section,
shall be filed within one vear after the act takes effect, the failure to
file such certified copy will not, and could not, affect the priority of
the right of appropriation, but will render the person or corporation
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required to file it subject to the penalties provided in Sections 39 and
40. The purpose of requiring the filing of this statement is that the
Board of Water Engincers may have a record of all persons, ete., who
are entitled by appropriations under the old law to the use of water
from the streams of the State. While such statement should be filed in
the time fixed by the law, and while a person or corporation would
be subject to prosecution and penalties for the failure so to file it, the
purpose of the requirement will be at least partially accomplished by
the filing of the statement after the expiration of the year, and, as
stated in our opinion of December 9, 1914, we believe that the filing of
such certified copy and sworn statement after the expiration of the
time fixed by the law would be such ecompliance with the law, as to’
exempt one from prosecution for using the water after the filing of the
certified copy. As anthority for this position, we quote the following
from page 92 of Cooley’s ¢‘Constitutional Limitations’’:

“* * * the doctrine concerning directory statutes is this: that where
there is no substantial reason why the thing to be done might not as well
be done after the time prescribed as before, no presumption that by allow-
ing it to be so done it may work an injury or wrong, nothing in the act
itself, or in other acts relating to the same subject-matter, indicating that
the Legislature did not intend that it should rather be done after the time
prescribed than not to be done at all, there the courts assume that the
intent was that if not done within ithe time prescribed it might be done
afterwards. * * *

“Those directions which are not of the essence of the thing to be done,
but which are given with a view merely to the proper, orderly and prompt
conduct of the business, and by a failure to obey which the rights of those
interested will not be prejudiced, are not commonly to be regarded as
mandatory; and if the act is performed, but not in the time or in the pre-
cise mode indicated, it may still be sufficient, if that which is done accom-
plishes the substantial purpose of the statute.”

‘We therefore advise you that such certified copy should be accepted
and filed by the Board of Water Engineers, even though tendered
after the expiration of one year from the time the irrigation act of
1913 took effect.

Your sixth question is as follows:

‘“ ‘B’ was a user of water prior to the enactment of the present irrigation
law, but failed to comply with the provisions of Article 4996 of the Revised
Civil Statutes of Texas, or with Section 12 of the present irrigation law,
prior to July 1, 1914. Tn such case, should the Board of Water Engineers
accept for filing a certified copy of his water appropriation, and sworn
statement, if tendered subsequent to July 1, 1914? Or ghould the board,
in such instance, require the filing of an application for a permit, in the
event ‘B’ desires to continue to make use of the water for any of the pur-
poses named in the law?”’

As we understand this question, it relates to a person or corpora-
tion who has been using water from a stream of the State prior to the
enactment of the present irrigation law without having made any ap-
propriation whatever under the former law. The last paragraph of
Section 14 of the present irrigation law is as follows:

“Every person, association of persons, corporation or irrigation district
who has, prior to tHe first day of January, 1913, actually taken or diverted
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any water and applied same to any of the uses and purposes named in this
act, and is at the date of the filing of the statement herein provided to be
filed, continuing to use and apply such water, who shall, within one year
after this act shall go into effect, file with the board the sworn statement
last described in this section, shall, as against the State, have the right to
take and divert such water to the amount or volume thus being actually
used and applied; provided, that nothing herein shall be construed to affect
or relate to any priority or right as between any claimants, appropriators,
or users from any source of water supply.”

It is to be observed that this portion of the law undertakes to give
certain rights to a person or corporation who has, prior to the first
day of January, 1913, actually taken or diverted any water for any
of the purposes named in the act. This right is given ‘‘as against the
State,”” and it is expressly provided that nothing in this portion of
the act shall affect the priority as between any claimants, appropri-
ators, ete. The right is secured by filing with the Board of Water
Engineers, within one year after the act takes effect, the sworn state-
ment deseribed in Section 14. The right given by this portion of the
statute amounts practically to nothing more than a right of appro-
priation, but the right is secured simply by complying with Section
14, which requires less formality than does an original appropriation
under Section 15. This is a special right given to a person or corpora-
tion who, prior to the first day of January, 1913, has been using the
water, and it is to be secured only by complying with the terms of
the act. Since this is true, the Board of Water Engineers should not
accept the certified copy and sworn statement under Section 14, if
tendered subsequently to July 1, 1914. If the person in question de-
sires after July 1, 1914, to secure a right to use the water, he must
proceed under Section 15, and make an original appropriation.

We call your attention also to Section 49a of the new irrization
law. This section gives to any person, corporation, ete., having prior
to March 28, 1913, constructed any dam or dams across any river or
other stream for the purposes named in the act the right to use a
quantity of water equal to the holding capacity of the dam, by mak-
ing application as provided in Section 14 of the act. It is to be ob-
served that this application is given priority over all other applica-
tions.

The purpose of this section apparently is to protect persons who
have gone to the expense of constructfing dams across the streams of
the State, and to give them a prior right to the amount of water
stored by the dam. This priority is secured by filing the application
‘“‘as provided in Section 14,’’ which means, of course, that the applica-
tion must be filed within one year from the time the act takes effect,
for it could not have been intended that the priority should continue
indefinitely without a compliance with the law. Like the right given in
the last paragraph of Section 14, this is a special right conferred upon
certain persons, under certain conditions and is to be secured only by
complying with the law. It follows that the right can be secured only
by filing within one year from the time the act went into effect the
documents referred to in Seection 14.

Your seventh question is as follows:
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“In the event that ‘B,” as described in the sixth proposition above stated,
makes an application to the board for a permit to use the water for any
of the purposes named in the statute, would his priority date from the date
on which his application was filed, or from the date on which he first began
to use the water without having complied with the statutes hereinbefore
referred to?”’

Answering the same. we beg to advise you that if ‘‘B’’ is one of the
persons described in the last paragraph of Section 14 of the act, his
priority would date from the time when his application was filed un-
der Section 14, rather than from the date on which he first began to
use the water. He was using the water, under the facts stated in your
letter, without authority of law, and, as stated above, he can secure

~a right to the water only by complying with the law. The portion of
Section 14 referred to expressly provides that the right is given only
against the State and that it shall not affect priorities or appro-
priators, ete.

For example: ‘‘B’’ has been using the water from a stream without
complying with the law, but does not file the documents required to
be filed by Section 14 until June 30, 1914. Between the time the irri-
gation law took effect and June 30, 1914, <“C,”” ““D,”” “E,”” and “F”’
make valid appropriations from the same stream under Section 15;
the rights acquired by ‘‘C,”” “D,” “E’’ and *‘F,”’ under these cir-
cumstances, are prior to the right acquired by “B.”’

If ““B,”’ referred to in your letier is a person or corporation who
has constructed a dam across any river prior to March 28, 1913, for
any of the purposes named in the aet, his application when made,
under Section 14, is given by the law priority over all other applica-
tions. This priority exists by virtue of the new irrigation law and
became effective when the law went into effect and dates from that
time. provided ‘‘B’’ complies with the terms of the law by filing his
application under Section 14 within one year from the time the law
went into effect. For example: ““B,”” who has constructed a dam
across one of the streams of the State prior to March 28, 1913, files
his application with the board on June 30, 1914; “C,” “‘D,” “B”’
and “F”’ make valid approprlatlons from the same stream under
the new irrigation law, and prlor to June 30, 1914 ; the rights of “B.
as above aequired, are superior to the rlwhts of “C, " “D,” “RE”
and (‘F' ’?

‘We trust that we have fully answered all the questions referred to
in your letter. The delay in giving you this opinion has been un-
avoidable on account of the volume of work in this office.

Very truly yours,
G. B. SMEDLEY,
Assistant Attorney General.

IRRIGATION—EMINENT DoOMAIN.

Section 76 of the Act of April 9, 1913.
The Irrigation Act of 1913 undertakes to give to any person, corporation,
irrigation district, etc., constructing or operating an irrigation canal the

26—Atty. Gen.
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right to acquire by condemnation a right of way over private lands and
also lands for pumping plants, etc.

Whether the taking of the land of another for a right of way and for
a pumping plant, in order to irrigate private land, is a public use or not
.is a question to be determined by the courts after a full development of
all the facts of the particular case, and that portion of the irrigation law
which undertakes to give the right of eminent domain for such purposes,
though it is perhaps unconstitutional, should not be held unconstitutional
until the particular facts of the case have been developed and passed upon
by the courts.

September 17, 1915.

Hon. W. T. Potter, Secretary of the Board of Water Engineers,
Capitol.

DEar Sir: In your letter of August 30 to the Attorney General
you state that the owner of certain land has made application to the
Board of Water Engineers for a permit to divert water from a given
source, his pumping plant to be located on the land of another and
his ditch for the conveyance of water to his land to cross the land
of another.

It appears to be the purpose of this applicant to obtain a right-of-
way for his pumping plant and ditch on the land of the other person,
by eminent domain, under Section 76 of the irrigation law.

You desire to know whether such person has this right of eminent
domain, when the water is to be used solely on the land of the person
seeking to invoke the right.

Section 76 of the irrigation act of 1913 contains the following:

““Any person, association of persons, corporation or irrigation district or
any city or town may also obtain the right of way over private lands and
also the land for pumping plants, intakes, headgates and storage reservoirs
by condemnation by causing the damages for any private property appro-
priated by any such person, association of persons, corporation or irri-
gation district or city or town to be assessed and paid for as provided in
cases of railroads.”

This language is so general that when read alone or in connection
with the other sections of the act it manifests a purpose on the part
of the Legislature to give the right of eminent domain to any person
or corporation whatever, even though such person or corporation may
not be a carrier of water Tor the public or for other persons, and even
though the water may be used solely on the land of the person sceking
to acquire the property by e¢cndemnation. '

It is well scttled that private property may not be taken for private
purposes. This is guaranteed to the property owner, both by the
Federal and the State Constitutions. The question presented, there-
fore, is whether or not the irrigation of the private land of an indi-
vidual in Texas is a public purpose. The act of the Legislature, in
giving the right of eminent domain in such general terms doubtless
amounts to a declaration on the part of the Legislature that the irri-
gation of any land in the State is a public purpose, and this declara-
tion or construction by the Legislature is entitled to respect. The
courts have held. however. that the question is one for the courts to
determine, regardless of the action of the Legislature. As said by

®

d
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Judge Williams in the case of Borden vs. Rice and Irrigation Com-
pany, 98 Texas, 494, 509,

‘““And whether or not a given taking is for a public use can always be
investigated in the courts, whatever may have been the action of the legis~
lative department concerning it.”

Again, in the same opinion, appears the following:

‘““Any citizen whose property is sought to be taken in aid of a given
enterprise is to have a hearing, in which the question whether or not the
use to which the property is to be devoted is a public one may be fully
considered, and if it be found that such is not the character of the use the
statute does not authorize and the constitution forbids the taking.”

There are two lines of cases on the question as to what is a public
use, such as will authorize the exercise of the extraordinary right of
eminent domain. One line of these cases holds that the person or cor-
poration who exercises the power must be charged with duties to the
publie, and that there must be in fact a right of use secured to the -
public in the thing for which the property is taken. The weight of
authority as shown by the opinion of Judge Pleasant, in the case of
Borden vs. Rice and Irrigation Company, 82 S. W., 461-466, supports
this construction. The other line of cases holds that the term ‘‘public
benefit’’ is synonymous with public use, and that though property
is taken by the individual for the development of his private land
the taking is a public purpose when the development of such private
land inures substantially to the benefit of the public, and this even
though the public has no right of use whatever in the thing for which
the property is taken and even though the person exercising the power
is not charged with any special duty to serve the public. See Kinney
on Irrigation and Water Rights, Sections 1068 and 1069.

The exaet question under consideration has not been directly de-
cided in Texas. The nearest decision is the case of Borden vs. Rice
and Irrigation Company, above cited. In that case is was seriously
contended that the portion of the irrigation law of 1895, which gave
to corporations chartered for the purpose of irrigation the right of
eminent domain was unconstitutional and that the taking was not for
public purposes, but for the benefit, primarily, of the corporation.
But the Court of Civil Appeals and the Supreme Court of Texas held
the law constitutional, and the case was affirmed by the Supreme
%)urt of the United States, without a written opinion. See 204 S.

., 667.

An examination of the opinion of the Supreme Court in that case
shows that the question was considered to be one of difficulty, even
though the corporation in that case was chartered for the.purpose of
carrying water for other persons and furnished water to a consider-
able number of persons to irrigate various tracts of land. The dis-
cussion of the question whether the taking was for a public use is in-
troduced in the opinion of the Supreme Court by the following
langnage:

‘“This brings us to the question upon which we have had most doubt and
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difficulty; that is: Is the purpose for which the law authorizes the taking
of private property a public one?”’

A careful examination of the opinion shows that the court’s con-
clusion that the taking was for a public purpose was based primarily
upon the public duties with which the irrigation company was charged
by the statute and with the rights of use which were guaranteed by
the statute to a considerable number of the public. In discussing the
question of public use Judge Williams, speaking for the court, said:

“We are not inclined to accept that liberal definition of the phrase
“public use” adopted by some authorities, which makesg it mean no more
than the public welfare or good, and under which almost any kind of ex-
tensive business which promotes the prosperity and comfort of the country
might be aided by the power of eminent domain. With the Court of Civil
Appeals and counsel for plaintiffs and those authorities which they follow,
we agree that property is taken for public use as intended by the Consti-
tution only when there results to the public some definite right or use in
the business or undertaking to which the property is devoted. And we
further agree that this public right or use should result from the law itself
and not be dependent entirely upon the will of the donee of the power.”

98 Texas,.p. 509.

The language of Judge Pleasants in the opinion of the Court of
Civil Appeals is equally as positive. He said:

“The mere fact that the use for which private property is sought to be
condemned will conduce to public benefit will not, however, of itself justify
the exercise of the power of condemnation. One of the highest functions
of a free government is to preserve inviolate the right of the citizen to the
possession and enjoyment in his own way of his private property. That
the property of a citizen may be put to a use more beneficial to the public
than the owner has devoted it will not authorize the taking of the property
by the State and turning it over to the use of another, unless such taking
be for the use of or by the public, as distinguished from a use beneficial
or advantageous to the public. We agree with counsel for appellee that
“the true meaning of the term ‘public use’ as employed in the Constitution,
is not that use which- either the Legislature or the courts may deem a
public benefit or advantage, but the term means the same as ‘use by the
public, and is synonymous with the employment or application by the
public of the thing taken. Therefore the term means that, though property
is vested in private individuals or corporations, the public yet retain certain
definite rights to the use or employment of the property.” There are cases
which hold that the term ‘‘public benefit or welfare” is synonymous with
‘“public use” as that term is used in the provisions of the Constitution
restricting the right of the exercise by the State of the power of eminent
domain to a taking for public use; but the great weight of authority sup-
ports the rule as above announced.”

These expressions of the opinions of the two learned judges above
named, if followed by our courts in constriing the irrigation act of
1913, will necessitate holding section 76 of said Aet unconstitutional.
when the condemnation is sought for the purpose only of irrigating
the land of an individual. It is possible, however, that our courts,
because of the necessity of the case and in order to encourage irriga-
tion and a development of the arid portions of the State, would fol-
low the late decisions of some of the western States, and hold such
use a public one (though in view of the recent opinion of our Supreme
Court in the case of Waples vs. Marrast, 184 S. W., 180, decided
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since this opinion was written, it seems not at all likely that our
Supreme Court would hold such purpose a public one).

Our Supreme Court, in the case of Imperial Irrigation Company
vs. Jayne, 104 Texas, 395, apparently on account of the necessity of
the case and in order to encourage irrigation went so far as to hold
that our statutes by implication gave to irrigation companies the
right to maintain dams and storage reservoirs on land which had been
appropriated to the public school fund.

The Supreme Court of Utah in the case of Nash vs. Clark, 27 Utah,
158; 1 L. R. A. (N. 8.), 208, under constitutional provisions similar
to those of the Texas constitution and under a statute very similar to
the irrigation act of 1913, held that the reclamation of land by irri-
gation is such a public purpose that the Legislature might authorize
the condemnation of right-of-way over private property to irrigate
land belonging to a private individual. This case was affirmed by
the Supreme Court of the United States in 138 U. S., p. 361. It ap-
pears, however, that that court did not commit itsclf to the principle
announced by the Utah court, but followed the latter court, because
the peculiar facts of the particular case and the conditions rendering
the condemnation necessary were matters properly to be decided by
the State court. This is shown by the following statement by Justice
Peckham :

“But we do not desire to be understood by this decision as approving
of the broad proposition that private property may be taken in all cases
where the taking may promote the public interest and tend to develop the
natural resources of the State. We simply say that in this particular case,
and upon the facts stated in the findings of the court, and having reference
to the conditions already stated, we are of opinion that the use is a public
one, although the taking of the right of way is for the purpose simply of
thereby obtaining the water for an individual, where it is absolutely neces-
sary to enable him to make any use whatever of hig land, and which will
be valuable and fertile only if water can be obtained.”

It is to be noted that the trial court in the case of Clark vs. Nash
expressly found that the particular land in question could be irri-
gated only by the construction of a ditch across the land sought to
be condemned, and that the particular land unless irrigated by this
water would be wholly without value and would not be available for
any useful purpose. It was these facts and other facts pointed out
in the opinion of the Supremec Court of the United States that appar-
ently induced that court to affirm the decision of the State court.

In the note under this case in 1 L. R. A. (N. S.) the editor says: ~

““Nash vs. Clark pushes the doctrine of the right to exercise the power
of eminent domain for the benefit of a private individual further than it
has ever before been pushed, for the purpose of draining or irrigating
private property.”

The other similar decisions are cited and explained in this note,
and it is pointed out that the constitution of the State of Montana
contains a provision to the effect that ditches necessarily used in con-
nection with the appropriation of the water shall be held to be a
public use.



406 REPORT OF ATTORNEY (JENERAL.

The case of Clark vs. Nash and the quotations hereinbefore made
from the case of Borden vs. Rice and Irrigation Company show that
whether a particular taking of property is for public purpose and
therefore permitted by the Constitution, depends upon the facts of
the particular case.

It may be that the land referred to in your letter is similarly sit-
nated to the land involved in the case of Nash vs. Clark; that is, that
it ean be irrigated only by the construction of a ditch across the land
of the other person and that without such irrigation it would be
wholly without value and could be used for no purpose. Again, it
may be that such facts do not exist, but that the land has considerable
value and may be put to a number of uses without such irrigation.
It may be that the construction of the ditch referred to in your letter
would, in some manner not disclosed, inure to the benefit of a sub-
stantial number of the public in the particular community. These
are matters which could be developed in court, and perhaps only by a
trial in eourt. It is also seitled that before property can be con-
demned a necessity for the condemmnation of the very property must
be shown. This need not be an absolute necessity, but the condemna-
tion must be reasonably necessary. The existence or non-existence of
such necessity in the case referred to in your letter can be shown most
satisfactorily by a full development of all the facts in the trial.

The granting by the Board of Water Engineers of a permit under
the application referred to in your letter would not in any way affect
the question as to whether the applicant could condemn the property
referred to. The question whether the contemplated use of the prop-
erty would be a public use or not would remain to be determined by
the courts.

Since it is not the provinece of the Attorney General to hold any
portion of any law unconstitutional, unless it is clearly so, and sinee
the decision of the question by our courts will, under the anthorities.
depend in great measure upon the particular facts of the case, we are
unable to give you a direct and positive answer to the question con-
tained in your letter and advise you to grant the permit, if the appli-
cation is regular and the applicant is otherwise entitled to the permit.
leaving the question as to his right to condemn the lands of the other
person to the courts.

Very truly yours,
G. B. SMEDLEY,
Assistant Altorney General.

IRRIGATION. -

Act of April 9, 1913,

The right of an appropriator or other user of water from a stream of
the State is limited to the amount of water beneficially and economically
used, and other use of same would amount to waste, which could be pre-
vented by any person injuared.

The unappropriated waters of the streams of the State is the property
of the State in its sovereign capacity, the beneficial title to such waters
being in the general public. ~
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The Board of Water Engineers is not given by the law the authority to
file suits for the prevention of waste of the public waters, such being the
duty, however, of the Attorney General if by such waste the general public is
injured, and it being a part of the duties of the board to determine whether
such water is being wasted to the public injury.

An action can be maintained in the name of the State by the Attorney
General to prevent the waste of the waters of a stream of the State only
when the waste is such as substantially to injure a considerable number
of the public who have rights in the waters of the stream, or in case the
waste is so excessive as to amount to a destruction of the resources of the
State.

The Board of Water Engineers has tbe authority to employ an assistant
or assistants to determine whether the waters of the streams of the State
are being wasted.

The contract between an irrigation corporation and a water user is valid
only in so far as the terms are reasonable.

A contract between an irrigation corporation and a water user measuring
the water and providing for payment by second feet or acre feet rather
than in general terms of sufficient water to irrigate so many acres is valid,
provided the amount of water specified is reasonably sufficient to irrigate
the land of the water user.

. November 19, 1915.
Hon. W. T. Potter, Secretary Board of Water Engineers, Capitol.

Dear Sir: From your letter of November 9, to the Attorney Gen-
eral, it appears that the water users of certain corporations operating
irrigation canals under appropriations of the waters of a major stream
of the State made under the act of 1895 have been wasting water to
such an extent as to cause a shortage in the available water supply
of the stream. You desire to know whether the present irrigation law
confers upon the Board of Water Engincers the power to control or
limit the diversion of water by said corporations to an amount which
is heneficially used and to take such steps as may be necessary to pre-
vent waste, and if so, by what method of procedure.

This guestion has to do with the important subject of the waste nf the
waters of the streams in the State and the power of the State throneh
its officials to conserve these waters for bencficial use by those of its
citizens who are or who may become entitled to use such waters. Tt is
a general rule and well scttled that the rights of an appropriator of
water, regardless of the guantity designated in his appropriation, is
limited to the amount which he heneficiallv and economically uses.
See Kinney on Irrigation, 2 Ed., Sections 728, 1877: Bailey vs. Tint-
inger (Mont.). 122 Paec.. 575: Leavitt vs. Lassen, 157 Calif., 82: 29
L. R. A. (N. S.), 213. This rule is as old as the Roman law. In the
Pandects it is thus stated:

“Tt is not acreage, but the use to which water is put, that measures the
right to the water.”

In Texas it is held that this rule is applicable to appropriations
made under the irrigation law of 1895.

Biggs vs. Miller, 147 S. W., 632,
Matagorda Canal Co. vs. Markham Irrigation Co., 154 S. W., 1176.

The provision of the irrication law of 1895 (Revised Statutes. 1895.
Article 3127) that all surplus water of a rinning stream not used for
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the purposes named in the act shall be conducted back to the stream
is further evidence of the policy of the State to prevent waste of its
waters. In addition to a similar provision in the irrigation law of
1913 (Section 73) it is expressly provided in said law that ‘‘the rights
to the use of water acquired under the provisions of this act shall be
limited and restricted to so much thereof as may be necessarily re-
quired for the purposes stated in this act irrespective of the carrying
eapacity of the ditch, and all water not so applied shall not ne
considered as appropriated.’” (Section 48.) Also in that section of
the law defining a water right (Section 47) is contained the limita-
tion that ‘‘such use shall be the basis, the measure and the limit to
the right to use water of the State at all times not exceeding in any
case the limit of volume to which the user is entitled and the volume
which is necessarily required and can be heneficially used for irriga-
tion or other authorized uses.”’

Our irrigation law, therefore, in harmony with the general law on
the subject, since 1895 at least, as construed by our courts and as
shown by express provisions above referred to, has limited the rights
of water users to beneficial and economical or necessary use which, of
course, amounts to a prohibition of waste.

There is nothing either in the irrigation law of 1895 or in the act
of 1913 expressly relating to or defining waste of water from the
streams of the State and no penalties are provided for such waste.
There is no doubt but that one having rights to the use of water from
a stream may by proper action in court prevent the waste to his in-
jury of the waters of the stream by one having prior rights to the
water. But may such waste be prevented by the Board of Water
Engineers or by other officers of the State?

The law nowhere expressly confers upon the Board of Water
Engineers the authority to prevent such waste and it does not specify
any method for its prevention. It is true that the law gives the
Board very general supervision over the public waters of the State
in that all applications for appropriations must be made to it; all
permits to use water must be obtained from it; the power and duty
to refuse to issue permits if the proposed use conflicts with existing
rights “‘or is detrimental to the public welfare,”’ is imposed upon the
Board. Among its duties is to measure the flow of the streams of the
State and to make itself conversant with ‘‘the needs of the State con-
cerning irrigation matters and the storage and conservation of the
waters of the State for other purposes.”” These general powers are
broad enough to include the authority and duty to ascertain whether
the waters of the streams of the State are beneficially used or wasted
to the end that proper steps may be taken to prevent such waste to
the injury of the State for the general public.

As ahove pointed out. the statute is silent as to the method by which
this end may be accomplished, and it does not confer upon the Board
the authority to prevent such waste by action in eourt and since it is
a general rule that in the absence of express authority State officers
may not sue in their own names unless they are clothed with eorpo-
rate or quasi corporate character, it does not appear that the Board
could maintain in its name an action to prevent such waste. Such
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action, if it could be maintained in behalf of the State or the general
public, should be brought in the name of the State by the Attorney
General, upon which officer is placed the general duty to prosecute
all actions for the protection of the rights of the State or the general
public. 1t remains to be determined whether such action may be
maintained in the name of the State.

Before discussing the question ,whether the waste of public waters
may be prevented by an action in the name of the State, it may be
well to note that the Board of Water Engineers may, by virtue of the
authority conferred upon it by the law to grant permits for the ap-
propriation of water, in many instances effectively prevent the waste
of water and secure its application to beneficial use. For example,
an appropriator, although taking from the stream no more water than
the amount specified in his appropriation, wastes or permits his water
users to waste, a substantial quantity of the water taken. Since under
our law water not applied to a beneficial use is not considered as
appropriated, the volume of water which is being diverted and wasted
by the appropriator yet remains the property of the State, subject to
appropriation, and the granting of a permit to a second appropriator
for this volume of water may in many instances effectively prevent
its waste.

Both by the irrigation law of 1895 and by the act of 1913 it is ex-
pressly declared in the first section of each of said acts that the un-
appropriated waters of the ordinary flow and underflow of the streams,
etc., of the State, together with the flood waters, are the property of
the public or of the State. The law of 1395 declares the waters to be
the property of the public, whereas the irrigation law of 1913 declares
them to be the property of the State. The result is the same, however,
for it is generally held that the effect of a declaration, whether in a
constitution or in a statute, that the waters of a stream are the property
of the State, is to make the State the owner of such waters, not in
its corporate capacity, but in its capacity as sovereign or as trustee
for the general public. The general public therefore or those of the
general public who may need or desire to acquire the right to use
such water are the beneficial owners of the unappropriated waters of
the State.

In the case of Walbridge vs. Robinson, 22 Idaho, 236; 125 Pacific,
812; 43 L. R. A. (N. S.), 240, in construing a statute declaring the
waters 6f streams to be the property of the State, the court said:

“We think it clear that the title to the public waters of the State is
vested in the State for the use and benefit of all the citizens of the State
under such rules and regulations as may be prescribed from time to time
by the law-making power of the State. * * * 7

“There is no doubt in our minds but that the State in its sovereign
capacity is the owner of the waters flowing in the streams thereof and may
exercise its authority over the same.”

See, also, Kinney on Irrigation, Sections 372, 387, p. 656.

Of the general power of the State to maintain a suit in its own
courts there is no doubt. As said in the case of State vs. Delesdenier
(7 Texas, 76) : ““Of the right of the State to appear in her own courts
and prosecute suits in her own behalf there can be no question; it is
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an incident of sovereignty not dependent upon any statute.”” While
this is true, the State, like any other litigant, must, in order to main-
tain an action be able to show an injury and the injury must not be
an invasion of private rights but of public rights. The rule is thus
stated by Chief Justice Stayton in the case of State vs. Farmers Loan
Company (81 Texas, 530; 17 S. W., 60) :

“The rule universally asserted is, that to entitle any person or corpo-
ration to maintain an action it must be shown that the one instituting the
suit or action has an interest in the subject matter of litigation either in
his own right or in a representative capacity; and a State is not exempt
from this rule; though it ought to be conceded that such representative
chdracter could be established by a positive law when the relation would
not be held to exist in its absence.

“In view of this rule, it has been steadily held that an action or suit can
be maintained by an Attorney General in behalf of the State for the redress
of an injury to the public or to prevent this, and that he can not maintain
a suit or action when private rights alone are involved.”

Applying the above rule to the question in hand we conclude that
if any person or corporation, whether an individual appropriator or
an irrigation corporation or a4 water user, is o wasting or permitting
the waste of the waters of a public stream of the State as substantially
to injure any considerable number of the public who have rights in
the waters of the stream, such waste could he prevented by a suit for
injunction or other proper procedure in the name of the State. If.
however, the waste were such as to injure only an individual or a
few individuals as distinguished from a ccnsiderable number of the
publie, a private right wonld be involved instead of a public right.
and an action to prevent the waste would properly be maintained by
the individual injured, and not by the State.

There are many cases illustrating the right of a State to maintain a
suit in its sovereign capacity to prevent injury to the general public,
gsome of which cases we will refer to. The case of State vs. Pacifie
Express Company, 30 Neb,, 328; 115 N. W, 619; 18 L. R. A. (N. 8.).
664, was a suit brought in the name of.the State by the Attorney
General to enjoin excessive express rates. The contention was made
that no suit ecould be maintined by the State, in the absence of statute
authorizing it, when injury was being donc to the public. In the
opinion the court quoted from the United States Supreme Court in the
case of re Debs, 158 U. 8., 584, as follows: .

‘“Every government, intrusted by the very terms of its being with powers
and duties to be exercised and discharged for the general welfare, has a
right to apply to its own courts for any proper assistance in the exercise
of the one and the discharge of the other; and it is no sufficient answer
to its appeal to one of those courts that it has no pecuniary interest in the
matter. The obligation which it is under to promote the interest of all,
and to prevent the wrongdoing of one, resulting in injury to the general
welfare, is often of itself sufficient to give it a standing in court.”

The case of State vs. Ohio Oil Company, 150 Ind., 21; 49 N. E.. 809
47 L. R. A., 627, was a suit in the name of the State of Indiana to en-
join the waste of natural gas. The defense was made that the owner
of the land was the owner of the gas underneath it and had a right
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to take from the land any or all of such gas in which he had the prop-
erty right. The court held, however, that the title to natural gas does
not vest in any private owner until it is reduced to possession and that
like wild animals the ownership of natural gas is in the State, not in
its eorporate capacity, but in its sovereign capacity for the benefit of
all of its people, and that the State has the right to prevent the waste
of such natural resource to the injury of the general public.

In the case of Hathorn vs. Natural Carbonia Gas Company, 194 N.
Y., 326; 87 N. E., 504; 23 L. R. A. (N. 8.), 436, it was held that the
owner of land might not, for the purpose of marketing gas from min-
eral water percolating under his land, pump and waste the water to
such an extent as to impair the flow of the water from springs on the
land of others. The doctrine of reasonable use was applied, which was
announced with reference to percolating waters in the case of Forbell
vs. New York, 164 N. Y., 522; 58 N. E,, 644; 51 L. R. A., 695,

In the case of MeCarter, Attorney General, vs Hudsen County
‘Water Company, 70 N. J. E., 695. 65 Atl.,, 489; 14 L. R. A. (N. 8.).
197, in an interesting opinion by Justice Pitney, it was held that the
Attorney General in behalf of the State might maintain an action to
prevent the diversion of water from a stream of the State by riparian
owner for use in another State. This case was affirmed by the Su-
preme Court of the United States. See 209 U. S., 349. Justice
Holmes, who delivered the opinion of the court, pointed out that the
opinion of the New Jersey court was rested in part on the State’s
ownership of the bed of the stream from which the water was taken,
and declined to place the decision of the Supreme Court of the United
States on the same ground, placing it en the broader ground of the
right of the State to protect and conserve its natural resources. Since
this opinion of the Supreme Court of the United States recoenizes the
existence of a very broad power in the States to pretect their natural
advantages and resources for the benefit of the publie, we copy the
following portion of the opinion:

“It sometimes is difficult to fix boundary stones between the private right
of property and the police power when, as in the case at bar, we know
of few decisions that are very much in point. But it is recognized that the
State, as quasi-sovereign and representative of the interests of the public,
has a standing in court to protect the atmosphere, the water and the forests
within its territory, irrespective of the assent or dissent of the nrivate
owners of the land most immediately concerned. Xansas vs. Colorado, 185
U.S., 125,141, 142; S. C., 206 U. S., 46, 99; Georgia vs. Tennessee Copper
Co., 206 U. 8., 230, 238. What it may protect by suit in this court from
interference in the name of property outside of the State’s jurisdiction,
one would think that it could protect by statute from interference in. the
same name within. On this principle of public interest and the police
power, and not merely as the inheritor of a royal prerogative, the State
may make laws for the preservation of game, which seems a stronger case.
Geer vs. Connecticut, 161 U. S.. 519, 534.

“The problems of irrigation have no wnlace here. Leaving them on one
side, it appears to us that few public interests are more obvions, indis-
putable and independent of particular theory than the interest of the nublic
of a State to maintain the rivers that are wholly within it substantially
undiminished, except by such drafts upon them as the guardian of the
public welfare may permit for the purpose of turning them to a more ner-
fect use. This public interest is omnipresent wherever there is a State,
and grows more pressing as population grows. It is fundamental, and we
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are of opinion that the private property of riparian proprietors cannot be
supposed to have deeper roots. Whether it be said that such an interest
justifies the cutting down by statute, without compensation, in the exercise
of the police power, of what otherwise would be private rights of property,
or that apart from statute those rights do not go to the height of what
the defendant seeks to do, the result is the same. But we agree with the
New Jersey courts, and think it quite beyond any rational view of riparian
rights that an agreement, of no matter what private owners, could sanction
the diversion of an important stream outside the boundaries of the State
in which it flows. The private right to appropriate is subject not only to
the rights of lower owners, but to the initial limitation that it may not
substantially diminish one of the great foundations of public welfare and
health,

“We are of opinion, further, that the constitutional power of the State
to insist that its natural advantages shall remain unimpaired by its citizens
is not dependent upon any nice estimate of the extent of present use or
gpeculation as to future needs. The legal conception of the necessary is
apt to be confined to somewhat rudimentary wants, and there are benefits
from a great river that might escape a lawyer’s view, But the State is
not required to submit even to an aesthetic analysis. Any analysis may
be inadequate. It finds itself in possession of what all admit to be a great
public good, and what it has it may keep, and give no one a reason for its
will.”

The right of the State of Texas to maintain an action to prevent
the waste of its public waters might be rested as it was by the New
Jersey court on the State’s ownership of the beds of its streams as
the beds of most of the streams in Texas are the property of the
State, but we believe the right is more properly placed on the general
authority of the State to prevent the injury of the general publie.

An action by the State to prevent waste of the waters from a
stream by an appropriator might also be based upon the breach of the
appropriator’s contract or the abuse of the privilege or franchise
of the appropriator. It is clear that an appropriator has no title to
the water itself. His right is merely to divert and use a certain
amount of water and to use it beneficially and economically.

A waste of the water is therefore clearly a breach of this contract
or an abuse of the privilegze and the State in case of injury to the
public could maintain a proper action to prevent such breach or
abuse. This principle is specially applicable to an appropriator which
is a corporation chartered under the irrigation laws. It is settled
that such corporations are quasi public corporations. See:

Borden vs. Rice and Irrigation Co., 98 Texas, 494,

Imperial Irrigation Co. vs. Jayne, 104 Texas, 395.

Colorado Canal Co. vs. McFarland, etc., Co., 94 S. W, 400; 109 S. W,
435,

American Rio Grande Land and Irrigation Co. vs. Mercedes, etc., Co.,
155 S. W., 286.

The limits of the right or franchise of such corporation in respect
to the water appropriated by it are to apply the water to heneficial
and economical use within a reasonable time and a wasting of the water
would be the exercise of a power not conferred upon such corpora-
tion, and the abuse of its franchise or privilege, and such abuse of its
franchise to the injury of the public could be prevented by suit in
the name of the State. The following language of Chief .Justice
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Stayton in the case of State vs. Farmers Loan Company, 81 Texas,
530, is applicable:

“The right of the Attorney General in behalf of the State through the
courts to prevent any private corporation from exercising any power not
conferred by law when this is hurtful to the public, or the assumption of
a franchise which in itself is a public wrong, cannot be questioned and
would exist from the nature of the office in the absence of a constitutional
provision expressly conferring it.”

If such waste were persisted in by the corporation an action could
doubtless be maintained by the State on that account for the cancella-
tion of its charter.

To repeat our conclusion, for the several reasons above set out and
on the authorities which have been referred to, it is our opinion that
the Board of Water Engineers has the authority, and it is its duty to
use all proper means in its power to determine whether the waters of
the streams of the State are being wasted, and if the water is being
wasted to such an extent as to injure the public generally or to de-
prive of water to their injury a considerable number of persons en-
titled to use such water, a suit for injunction or other appropriate
remedy could be maintained by the State. If the waste were not con-
siderable or affected only private rights as distinguished from publie,
or if it deprived of water an individual or a few individuals only,
there would be no public injury sufﬁcmnt as the basis for a suit in
the name of the State.

Tt is true that any injury to any property right affects the public
welfare or good. and to deprive anv person of water for his growing
crops works an indirect injury to the publie, but since such injury is
indirect rather than direct, and because it would be practically im-
possible for the State to undertake to prevent every injury or in-
vasion of private rights which indirectly harms the publie. it apnears
that an action could be maintained by the State only as above shown
when the waste affects directlv a considerable number of the public.

The rule above stated, we believe, the correct rule applicable to most
instances of the waste of the public waters. It is not to be forgotten.
however, that the waters of the streams are public property and a
very important part of the valuable resources of the State. Under
the authority of the case of Hudson Water Company vs. McCarter
(209 U. S, 349) an excessive or persistent waste of the waters of a
stream may amount to a destruetion of the resources of the State, such
as can be prevented by action in the name of the State even though
no present injury is being done to any member or members of the
general public.

Because the supervision and to a large extent the control of the
waters in the public streams of the State is placed dircetly under the
Board of Water Engineers, the duty of determining whether or not
such water is being wasted to the injury of the public rests primarily
on the Board. When the Board has obtained the information and the
evidence showing that the waters of a public stream are heing wasted
to such an extent as to injure the general publie, the matter should
be referred bv the Board to the Attorney (feneral, whose duty it will
will be to institute such suit or suits as will prevent the injury, and
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in this important work we are sure the Board will have the co-opera-
tion of the Legal Department of the State.

It further appears from your letter that certain canal corporations
who have appropriated water from one of the more important streams

f the Statc are desirous of preventing unnecessary waste of water
by those with whom the canal companies have water contraets and
that these companies propose to raise a fund and place the same at
the disposal of the Board of Water Engineers for the employment by
the Board of an assistant or assistants to remain on the ground for
the purpose of ascertaining whether or not preventable waste is tak-
ing place. You desire to know whether such assistant paid in the
manner above set out could be legally designated by the Board for
the performance of said services. It appears to us that the question
is one of policy rather than of authority. By Scction 9 of the Act
the Board is given the authority to appoint such experts and employes
as may be necessary to perform any duty that may be required of
them by the Aect, and as has been stated above, we believe that one of
the duties of the Board is to determine whether or not the waters of
the State are being properly conserved. If the Board has no appro-
priation available for the payment of the assistant desired, we know
of no legal reason why he could not be paid out of funds contributed
by the canal companies for that purpose. Such assistant or employe
would have no right directly to control the waters of the stream, for
such right of direct control does not appear to be expressly made one
of the duties of the Board. He would have no authority to enforce
on the part of the water users the performance of the terms of their
contracts with the eanal companies since that is no part of the duty
of the Board but is a matter between the companies and their water
users. We believe that the general extent of his authority would be
merely to observe the manner of the use of the water and to determine
and report to the Board whether or not the water was being bene-
ficially and economically used. His position would be one of consid-
erable difficulty for the reason that the result of his observations
might be an action against the canal companies who contribute the
funds te pay his salary. and for the further reason that he would
have to be careful not to do or suggest anything which might be used
as an excuse either bv the canal company or by the water user for .
failure to complv with the contract between the eanal company and
the user. For these, and for other reasons which may suggest them-
selves, we have said that the question is one of policy, and it would
be preferable that the person performing these duties be paid, if
possible, by the State.

However, to answer yvour second question directlv, we advise vou
that in our opinion the Board of Water Engineers has the authority
to appoint such assistant or assistants for the purpose above referred
to and that it has such aunthority even though the assistant or as-
sistants are to be paid, not by the State. but out of funds raised for
that purpose in the manner referred to in your letter.

Your third question is as follows:

‘“Under the law, may the canal companies contract to supply water to
the individual users on a quantity basis of, say, so much per acre?”
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We assume that by the use of the term ‘‘eanal companies’” vou have
reference to corporations chartered under the provisions of Article
3125 Revised Statutes. 1895, or under Section 54 of the irrigation law
of 1913, which have the right of eminent domain, and which. as has
been shown, are quasi publie corporations, and that by the term ‘‘in-
dividual users’’ you refer to persons who make contracts with such
corporations for water for irrigation and persons entitled to the water
by reason of owning land adjoining or conticuous to the reservoir
diteh, ete.. of such corporations as is provided by Section 56 of the
Jaw of 1913.

It is settled that such corporations may make contracts to furnish
water ‘‘upon reasonable terms’’ only, and whether such terms are
reasonable or not is usually a question of fact to be determined by
the jury in each case in view of all the surrounding conditions and
eircumstances.

In the case of Raywood vs. Erp & Wright, 105 Texas, 161; 146 S.
‘W., 155, the above principle is announced, and in that case the court
holds that a provision limiting the amount of damages under a water
contract to so much per acre is unreasonable and void. The case
further holds that an agreement to furnish enough water to make an
average crop of five sacks of rice per acre on a certain number of acres
cannot be said to be manifestly unreasonable, but that it is a question
for the jury to determine under all the facts of the case. In the case
of American, ete., Irrigation Company vs. Mercedes Plantation Com-
pany (155 S. W., 286) it is held that one owning lands on the diteh
of a canal company is given by statute and has by virtue of its own-
ership a complete and definite right to receive water from the ditch
for the irrigation of his land, and the court says:

“The only matters open to contract with reference to the water were the
price and terms upon which it would be delivered and the time at which
it would be delivered.”

Judee Williams in the case of Borden vs. Rice and Irrigation Com-
pany (98 Texas, 511; 86 S. W., 15) in discussing the nature of the
power of an irrigation corporation to coniract with water users, said:

“The power to contract, here given, to the owner of the plant cannot,
if the businesg is to be regarded as aflected with a public interest, be recog-
nized as absolute and uncontrolled. Common carriers and others engaged
in public callings have the power to contract, but it cannot be so employed
as to absolve them from their duties to the public or to deprive others of
their rights. Rights are evidently secured by this statute to those so situ-
ated as to be able to avail themselves of the water provided for, and those
rights it is the duty of the owners of the contemplated business to respect;
and the power to contract, under the well-recognized princinles applicable
to those charged with such duties, must be exercised in subordination to
such duties and rights. Reasonable contracts are what this statute means,
and not contracts employed as evasions of duty.”

The. nature of the right of the land owner to water is thus stated
by Kinney in Section 1497 of Kinney on Irrigation and Water
Rights:

‘““Therefore, each member of the community who desires to become an

\
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actual and bona fide consumer, upon making application to the company
therefor, and by paying or tendering the rate fixed for supplying it, has
a right to the use of a reasonable quantity of the water in a reasonable
manner sufficient for the beneficial use or purpose to which he wishes to
apply it; provided, of course, that the company still has water under its
control which has not theretofore been disposed of to others.”

The irrigation laws of this State do not expressly provide whether
contracts with water users shall be made upon a quantity basis or upon
a flat acreage basis. Section 56 of the irrigation law of 1913 in the
same language as was used in the irrigation law of 1895 provides in
substance that a person owning land contiguous to the ditch or canal
of the irrigation corporation and having a contract to use the water
from the eanal or ditch shall be entitled to be supplied from the same
““‘with water for irrigation of such land in accordance with the terms
of his or their contract.”” By Section 57 of the same act it is pro-
vided that a person owning land contiguous to the ditch who desires
to use water, but has not been able to agree upon a price for same,
shall nevertheless be furnished by such corporation ‘‘the necessary
water to irrigate his land,’’ provided the corporation has water not
already contracted.

In view of this language the amount of water to which the land
owner is entitled is the amount sufficient to irrigate his land and a
contract for that amount of water would be a compliance with the
statute, and would be reasonable and valid whether the volume were
measured by so many cubic feet per sccond time or by so many acre
fect or were fixed in general terms merely as water sufficient to irm-
gate so many acres of land, and the rate charged for the water would
of course have to be reasonable whether it werc so much per foot or
so much per acre of irrigated land. The amount of water would
have to be reasonably sufficient to irrigate the land, and if the amount
specified in the contract is reasonably sufficient for that purpose it
does not appear that the contract could be said to be unreasonable
because of the method used in measuring the water. Whether so many
cubic feet per second or so many acre feet would be sufficient to irri-
gate the land of a water user would be a question of fact depending
upon many considerations, as, for example, the character of the erop
to be raised, the length of the irrigation period, the loss from seepage
and evaporation. ete. We believe this conclusion is not only sustained
by the language of the law, but that it is in harmony with the decision
in the case of Raywood Company vs. Erp & Wright, 105 Texas, 161 ;
146 S. W., 155.

In addition to what has been said, Section 46 of the Irrigation law
expressly declares that a cubic foot of water per second of time shall
be the standard unit for the measurement of flowing water, not only
for the purpose of determining the flow of water in streams, but for
the purpose also of distributing water for beneficial use, and that the
standard unit of volume of static water shall be the acre foot. This
section seems to amount to a dirvection that the right of an appro-
priator of water, and doubtless also of a water uscr. under an appro-
priator, is to be measured either in second feet or in acre feet.

Section 67 of the same law confers upon irrigation eorporations the
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right to make reasonable rules and regulations for the manner and
method of supply, and the use and distribution of water. This author-
ity is also doubtless broad enough fo anthorize such corporations in
their contracts with water users to measure the water and to charge
for it by second fect or by acre feet, provided of course the water user
is to receive under such measurement an amount reasonably sufficient
to irrigate his land.

It appears, moreover, that the method of contracting and charging
for water according to a quantity basis rather than by the indefinite
method of sufficient water to irrigate so many acres nccessarily leads
to the more economical use of the water and strongly tends to pre-
vent waste.

Very truly yours,
G. B. SMEDLEY,
Assistant Attorney Gencral.

IrRRIGATION—TANKS.

Chapter 171 of the Acts of the Thirty-third Legislature of Texas.

A tank situated on land privately owned and which is supplied by surface
water, as herein defined, or by water from a well fed by an underground river
with a well defined course, is not within the terms of the irrigation law, and
the owner of the tank may use the water for any lawful purpose. 1f the tank
is supplied by water, whether of the ordinary flow or flood water. of a natural
watercourse, as herein defined, it is within the terms of the irrigation law.

September 10, 1914.

Hon. H. N. Graves, County Attorney, Georgetown, Texas.

DEar Sir: In your letter of August 14 you desire to know whether
the irrigation law, passed by the Thirty-third Legislature, applies to
private tanks situated on lands the title to which passed from the
State prior to the passage of said law, and whether the owner of the
land on which such tank is situated must obtain. under the penalties
provided by the act, a permit to use the water for irrigation or stock-
raising.

In our opinion it is clear that an ordinary tank on land privately
owned does not, and could not, come within the irrigation law, for
the simple reason that the water of such ordinary tank belongs to the
owner of the land, whd may use it as he sees fit.

Lest this opinion may be misunderstood, it is perhaps necessary to
refer briefly to the terms of the irrigation law and to some of the
authorities on the subject. The first section of the law is as follows:

“Section 1. Certain waters declared State property.—The unappropri-
ated waters of the ordinary flow and underflow and tides of every flowing
river or natural stream, of all lakes, bays or arms of the Gulf of Mexico,
collections of still water, and of the storm, flood or rain waters of every
river or natural stream, canyon, ravine, depression or watershed, within
the State of Texas, the title to which has not already passed from the
State, are hereby declared to be the property of the State, and the right
to the use thereof may be acquired by appropriation in the manner and
for the uses and purposes hereinafter provided.”

27—Atty. Gen.
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It will appear at a glance that this section is very awkwardly
worded, and that it is almost, if not entirely, impossible to determine
from reading it what waters are intended to come under the act. The
phrase, ‘‘the title to which has not already passed from the State,’’
has been the cause of difference of opinion. Some have contended
that it refers to the water, the title to which has not already passed
from the' State, while others contend that it refers to the beds of the
rivers. the canyvons, ete., the title to which has not already passed from
the State. This is a problem which we shall not undertake to solve,
believing that the correct solution as to what waters come within the
scope of the act may be reached by reading it in the light of the
earliecr irrigation laws of the State and the dccisions of our courts,
and bearing in mind that the act expressly provides that it shall in no
manner impair riparian or other vested rights, and that it could not
S0 operate.

By the irrieation law of 1889 (Aects 1889, p. 100), which appears
to have been the first general irrigation law, it is provided that ‘‘the
unappropriated waters of every river or natural stream within the arid
portions of the State’” are declared to be the property of the State
and subjeet to appropriation. The only express exception made to
the right of appropriation is that no person owninz land along any
stream shall be deprived of the use of the water for domestic purposes.

Bv the Irrigation Tiaw of 1895 (see Articles 3115 and following,
Revised Statutes of 1895) ‘‘the unappropmated waters of the ordinary
flow or underflow of every running or flowing river or natural stream,
and the storm or rain waters of every natural stream, eanyon, ravine,
depression or watershed within those portions of the State of Texas
in which, by reason of the insufficient rainfall or by reason of ir-
regularity of rainfall. irrigation is beneficial for agricultural pur-
poses”” are declared to be the preperty of the public and subject to
appropriation. Tt appears that the only exceptions made in this act
are that the owner whose land abuts on a running stream may use the
same for domestic purposes. and that anyvone whose land is within
the area of the watershed from which storm or rain waters are col-
lected may construct on his land such dams, reservoirs or lakes as may
be necessary for the storage of water for domestiec purposes.

In spite of the fact that neither of these two irrigation laws made
any reference to the right of a riparian owner to take water from the
stream for irrigation, it has been uniformly held that such right exists
and that it is superior to the right of appropriation. See

Irrigation Co. vs. Vivian, 74 Texas, 170.

McGee Irr. Ditch Co. vs. Hudson et al., 85 Texas, 587.

Watkins. ete., Co. vs. Clements, 98 Texas, 578.

As said bv Justice Stavton in speaking of the law of 1889 :

“Section 2 of the act cannot operate, and probably was not intended to
operate, on the rights of riparian owners existing when the law was
passed.” (McGee Irr. Co. vs. Hudson, supra.)

The contention has heen made that the rights of appropriation given
bv the several irrieation laws of the State exist only in those streams,
the lands on the borders of which were owned by the State at the
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time the laws went into effect, and, further, that the waters of those
streams, the beds of which are privately owned, are not subject to ap-
propriation, this on the theory that the ownership of the bed of the
stream ecarries with it the ownership of the water in the stream.
There are some expressions in the opinion in the case of McGee vs.
Hudson, supra, on which this contention is founded, but the later
cases clearly recognize that the right of appropriation exists even in
gery small natural strecams. the beds of which are privately owned.
ee:

Santa Rosa Irr. Co. vs. Pecos River Irr. Co., 92 S. W,, 1014,
Watkins Land Co. vs. Clements, 98 Texas, 578.

Toyah Creek Irr. Co. vs. Hutchins, 52 S. W., 101,
Matagorda Canpal Co, vs. Markham Irr. Co., 154 S. W, 1176.
Fleming vs. Davis, 37 Texas, 173.

Of course, it is also shown by the above authorities that any appro-
priation of the waters from such streams is subordinate to riparian
rights, which also exist in natural streams or water courses regardless
of their size or the ownership of the bed. Sec Kinney on ‘‘Irrigation
and Water Rights,”” Section 468. The right of the riparian owner
is not a property right in the water itself; it is a right to the use of
the water. It has been said that even the Statec has no property right
in the water of a running stream (Kinney on ‘‘Irrigation,’’ Section
289). Running water, under the civil law, was classified as res com-
munes, which term was defined as ‘‘things the property of which be-
longs to no person.”” This classification included the air, the water
which runs in the river, the sea and its shores. The common law fol-
lowed this classification, and under the common law running water
is not property, but it becomes such when reduced to actual possession
(Kinney, Sections 288, 289). This classification shows how and why
it is that a person does not own the waters of a small stream which
flows through his land even though he does own the bed of the stream.

In addition to the waters of rivers and other strcams. the act of
1913 makes the unappropriated waters of all lakes and collections of
still water subject to appropriation. It has been the policy of this
State to reserve from private ownership the beds of all lakes of any
considerable size, particularly those lakes which are navigable, and it
is doubtless true that the beds of most of the large lakes in the State
are owned by the State. It is to those lakes that the act doubtless
primarily refers. It may be that the language of the act is broad
enough to make all lakes and collections of still water, no matter of
what size, sitnated on land yet belonging to the State, subject to ap-
propriation, but we will not undertake to determine that question at
this time. It can hardly be that it was intended to include within
the scope of the act lakes or ponds situated entirely within the bounds
of land privately owned and included within the bounds of such land
as granted by the State. Such water is part and parcel of the land.
It is water which is in the possession of and under the control of the
land owner. Such water surely was not intended to come within the
term ‘‘unappropriated water of the State.”” Tt is to be borne in mind
that the right of appropriation of the waters of such of the lakes and
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collections of still water as come within the act is subordinate to the
rights of those who own lands bordering on such lakes, for the general
rule is that ‘‘the foundation of riparian rights, ex vi fermint is in
the ownership of the bank or shore. . . . They may and do exist
throngh the fee in the bed of the river or lake bed in the-State’
(Kinney, Section 451).

In contrast to the waters of rivers, streams, lakes and the like, are
those which are classified as ‘‘surface waters.”” Surface water has
been defined as: ‘““Water on the surface of the ground, the source of
which is so temporary or so limited as not to be able to maintain for
any considerable time a stream or body of water having a well defined
and substantial existence’’ (Kinney. Section 318).

Most of the law to be found on the subject of surface water has to
do with its disposal rather than its conservation and use. Under the
common law rule, it is said to be a ‘‘common enemy,’’ and the owner
of the land on which it is found mav do with it, what he pleases so
long as he does not cause it to be discharged upon the land of his
neighbor in such an unnatural manner as to cause damage. This
common law rule is adopted in Texas. See Sullivan vs. Dooley, 73
S. W, 82. This case quotes with approval from another case as
follows:

“Surface water is that which is diffused over the ground from falling
rains or melting snows, and continues to be such until it reaches some bed
or channel in which water is accustomed to flow. Surface water ceases
to be such when it enters a watercourse in which it is accustomed to flow,
for, having entered a stream, it becomes a part of it and loses its original
character.”

There can be no richts of appropriation in surface water from its
very nature. It has been said that it is not subject to appropriation
for the reason that ¢‘its movements are too erratic and capricious’’
(Kinney, Section 654).

No riparian rights attach to surface water for it has no channel or
well defined course to which land may be riparian. Since a land owner
may do what he will with surface water flowing over his land. he may
impound it in a tank or reservoir. and it is his absolute property.
Though the surface water may nsually drain over the land of another,
he has no means of preventing the npper proprietor from impounding
the water (Kinney, Section 318). The ownership of land carries with
it the right to make such use of the surface water npon it as the owner
mayv desire.

The nositive statement in the forezoing paragraph that the owner-
ship of land earries with it the right to make such use of surface water
upon it as the owner may desire, should be qualified to a certain ex-
tent. The rieht to divert and use water for irrigation and other pur-
poses is based upon and generally limited to the use of the same in
the beneficial enjoyment of the land. TFor example, a riparian owner
has the richt to use a certain quantity of water for the irrication of
his land, but it can not use the water on non-riparian land nor can
he waste it. On the same principle, while a Tand owner has the richt
to impound all the surface water on his land and use it for any pur-
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pose incident to the enjoyment of his land, we do not believe he would
have the right to impound the surface water on his land and wilfully
waste it to the injury of a lower proprietor over whose land the water
would otherwise flow. This would be particularly true in an arid
region where surface water rather than being avoided as a ‘‘common
enemy’’ might be welcomed as a ‘‘common bounty.”’

It is true that Section 1 of the Act of 1913 by the use of such gen-
eral words as ‘‘rainwater,”” ‘‘of every depression’’ or ‘‘watershed’’
may indicate an intention to place even surface water under the terms
of the act, but, as has been pointed out, the act disclaims any inten-
tion to impair vested rights, and it could not be assumed, even in the
absence of such disclaimer, that the Legislature intended to take from
the land owner one of the rights inherent to the land, namely: to use
and dispose of the surface water at his pleasure.

Surface waters must not be confused with flood waters of streams.
Flood waters of a stream, as long as they may be identified as such,
are subjeet to appropriation under our irrigation law, but flood waters
which leave a stream never to return to it become surface water. See:

Sullivan vs. Dooley, 73 8. W., 82, .
Fordham vs. Northern Pac. Ry. Co., 30 Mont., 421; 76 Pac,, 1040.

As has been shown, surface water may cease to be such by finding
its way into a natural watercourse, and then it is subject to riparian
rights and appropriation, as hereinbefore discussed.

Justice Brewer, in the case of Gibbs vs. Williams (25 Kansas, 214;
37 Am. Reps., 241,) gives the following definition of a watercourse:

“For a watercourse there must be a channel, a bed to the stream, not
merely lowland or depression in the prairie over which the water flows.
It matters not what the width or depth may be, a watercourse implies a
distinct channel; a way cut and kept open by running water; a passage
whose appearance, different from that of the adjacent land, discloses to
every eye, on a mere casual glance, the bed of a constant or frequent
stream; and such flow must be necessary to prevent the flooding of a con-
siderable tract of land.”

It is not an essential characteristic of a watercourse that it have a
continuos flow of water, but the source of its water supply must be
permanent and the flow of the water must recur with some degree of
regularity (Kinney, Sections 306, 307).

A watercourse may be a canyon, ravine or depression, as well as a
river or creek, provided it has the essential characteristics above
defined.

The foregoing general statements of the law are perhaps essential
to an accurate answer to your question, for you did not state whether
the tank is matural or artificial or what is the source of its water
supply. . .

If the source of the water supply is from a well, as is often the
case in this State,—particularly in the west,—the irrigation law Has
no application unless the well is fed by an underground river with a
well defined course. See:

H, & T. C. Ry. Co. vs. East, 98 Texas, 146; 81 S. W., 279.
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Wheelock vs. Jacobs, 70 Vt.,, 162; 43 L. R. A., 105; 67 Am. St. Reps.,
659.
S. P. Ry. Co. vs. Dufour, 95 Cal., 615; 19 L. R. A., 92.

If the tank is supplied by surface water, it is not within the terms
of the irrigation law. If the tank is supplied with water, whether of
the ordinary flow or flood water of any river, stream or other natural
watercourse, as hercinbefore defined, it is within the terms of the
irrigation law.

A tank may be constructed by building a dam across a ravine or
depression. If such ravine or dcpression is a natural watercourse
with a permanent source and periodic flow, as hereinbefore explained,
the water impounded comes within the terms of the law. If the water
thus impounded is surface water, as hereinbefore defined, it is not
under the law.

The owner of a tank who impounds the water from a river or other
natural water course may have riparian rights to a certain amount of
water. We will not undertake to discuss here the relative rights of
riparian owners and appropriators.

Because, as a rule, an ordinary tank on land privately owned is
supplied by surface water or by a well fed by percolating water, we
have answered in the first portion of this opinion that an ordinary
tank is not within the terms of the irrigation law.

Very truly yours,
G. B. SMEDLEY,
Assistant Attorney General.
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OPINIONS CONSTRUING LIQUOR LAWS.

CRIMINAL LiAW—INTOXICATING LIQUORS—SOLICITING ORDERS IN LOCAL
OpPTION TERRITORY—EXTRADITION.

Persons in another State who solicit orders for intoxicating liquor in local
option territory in this State are not “fugitives from justice” and therefore
not extraditable. However, no limitation will run against prosecution and
defendant may be arrested and brought to trial at any time in the future and
in any manner that it can be accomplished in due form of law.

November 14, 1914.

Hon. J. T. Bowman, Private Secretary to the Governor, Building.

DEar Sik: I beg to acknowledge receipt of your favor of the 12th
instant, transmitting to this Department the record pertaining to the
application for requisition on the Governor of Louisiana for the extra-
dition of J. Y. Covington, indicted by the grand jury of Clay County
for a felony, to wit: for soliciting orders for intoxicating liguors in
local option territory in violation of Section 5 of what is known as the
Allison Law.

You state that Mr. Covington appears to be a member of the firm of
J. Y. Covington & Company, wholesale liquor dealers at Monroe,
Louisiana, and that the indictment is based upon a circular letter sent
to a citizen of Clay County soliciting orders for the sale of intoxicating
liquor.

You propound the inquiry, whether or not the defendant, under the
facts as exhibited by this record, could be considered a fugitive from
justice of this State and subject to extradition under the law.

I note that the application for requisition in this case contains the
following recitation:

“That the said J. Y. Covington is a fugitive from justice, if the fol-
lowing facts constitute him one: He mailed under his signature a great
number of circular letters from Monroe, Louisiana, to various citizens of Clay
county, Texas, soliciting orders for intoxicating liquors, he has caused said
letters to be deposited in the mails at Monroe, La., addressed to said citizens
of Clay county, Texas, but as far as applicant knows, said J. Y. Covington
has never in person been in Clay county, Texas, but has maintained his resi-
dence and business in the State of Louisiana and has violaed the law of this
State by sending letters from the State of Louisiana to Clay county, Texas,
soliciting orders for intoxicating liquors.”

It, therefore, appears with reasonable certainty that the defendant
is a resident of Liouisiana and was not present in the State when the
crime for which he is indicted, is alleged to have been committed, but
that the same was committed by mailing at the postoffice in Monroe,
Louisiana, addressed to certain citizens of Clay County, Texas, mail
matter containing advertising intended to solicit sales for intoxicating
liquor. Your question, simplified, is whether or not a person charged
with erime in one State may be extradited from another State as a
fugitive who was not personally present, but only constructively pres-
ent when the crime is alleged to have been committed.
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The Constitution of the United States, Article 4, Section 2, is as
follows:

“A person charged in any State with treason, felony, or other crime, who
shall flee from justice and be found in another State. shall, on demand of the
executive authority of the State from which he fled, be delivered up to be
removed to the State having jurisdiction of the crime.”

Congress, in carrying this constitutional provision into effect, en-
acted Article 5278, Federal Statutes, which provides substantially as
follows:

That whenever the executive authority of any State demands any
person as a fugitive from justice of the executive authority of any
other State to which such person has fled and produces evidence of
the commission of a crime certified to by the demanding executive of
the State from whence the person fled, it shall be the duty of the
exccutive authority to which such person has fled to cause him to be
arrested, ete.

Article 1188 of the Code of Criminal Procedure of this State reads
as follows:

“A person charged in any other State or territory of the United States with
treason, felony or other crime. who shall flee from justice and be found in
this State, shall, on demand of the executive authority of the State or terri-
tory from which he fled, be delivered up to be removed to the State or terri-
tory having jurisdiction of the crime.”

From a reading of all these provisions of the Federal and State laws
on the subject, it would seem that, in order to be a fugitive from
Justice extraditable under these laws, a person must have committed
a crime in the State from which he fled, the extradition proceedings
being to have him arrested and returned for trial to the State from
which he fled. The Code of Criminal Procedure of this State con-
trolling the conduct of the Governor in demanding the return of a
fugitive from justice reads as follows:

“Whenever the governor of this State may think proper to demand a person
who has committed an offense in this State and has fled to another State or
territory, he may commission any suitable person to take such requisition;
and the accused person, if brought back to the State, shall be delivered up
to the sheriff of the county in which it is alleged he has committed the
offense.”

In construing these provisions of the Constitution and the Statutes,
the courts have uniformly held that the person charged must have been
in the State when the crime on which the eriminal charge is based was
committed, or that such defendant while in the State put in motion
the instrumentalities that resulted in the eommission of the erime, and
thereafter left the State.

The courts have never held that the statute covered a case where
the party was not in the State at the time when the act is alleged to
have been committed.

Roberts vs. Reilly, 116 U. S., 80.
Appleyard vs. Moss, 203 U. S, 222; 118 U. S, 691; 114 U. S, 642.
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I refer you to the language of the Supreme Court, in the case of
Hyatt vs. Corkran, 188 U. S,, 713. In this case the relator, Corkran,
was indicted in the State of Tennessee, charged with the crime of theft
and false pretense; the Governor of New York honored a requisition
made by the Governor of Tennessee for the extradition of the defend-
ant ; after being arrested the relator sued out a writ of habeas corpus,
resisting extradition on the ground that he was not in the State of
Tennessee at the time of the alleged commission of the crime for
which he was indicted and therefore was not a fugitive from justice,
that he had not fled from the State of Tennessee within the meaning
of the Federal Constitution and statute and could not be extradited
in said proceedings.

The Supreme Court in discussing the case, among other things said:

“It is, however. contended that a person may be guilty of a larceny or
false pretense within a State without being personally present in the State
at the time, therefore, the indictments found were sufficient justification for
the requisition and for the action of the Governor of New York thereon.
This raises the question whether the relator could have been a fugitive from
justice when it is conceded he was not in the State of Tennessee at the time
of the commission of those acts for which he had been indicted, assuming
that he committed them outside of the State.

“The exercise of jurisdiction by a State to make an act committed outside
its borders a crime against the State is one thing, but to assert that the
party committing such act comes under the Federal statuate, and is to be
delivered up as a fugitive from justice of that State, is quite a different
proposition.

“The language of Section 5278, Rev. Stat., provides, as we think, that the
act shall have been committed by an individual who was at the time of its
commission personally present within the State which demands his surren-
der. It speaks of a demand by the executive authority of a State for the
surrender of a person as a fugitive from justice, by the executive authority
of a State to which such person has fled, and it provides that a copy of the
indictment found, or affidavit made before a magistrate of any State, charging
the person demanded with having committed treason, etc., certified as authen-
tic by the governor or chief magistrate of the State or territory from whence
the person so charged has fled, shall be produced. and it makes it the duty
of the executive authority of the State to which such person has fled to cause
him to be arrested and secured. Thus the person who is sought must be
one who has fled from the demanding State, and he must have fled (not
necessarily directly) to the State where he is found. It is difficult to see
how a person can be sad to have fled from the State in which he is charged
to have committed some act amounting to a crime against that State, when in
fact he was not within the State at the time the act is said to have been
committed. How can a person flee from a place that he was not in? He
could avoid a place that he had not been in; he could omit to go to it; but
how can it be said with accuracy that he has fled from a place in which he
had not been present? This is neither a narrow nor, as we think, an in-
correct interpretation of the statute. It has been in existence since 1793, and
we have found no case decided by this court wherein it has been held that
the statute covered a case where the party was not in the State at the time
when the act is alleged to have been committed. We think the plain meaning
of the act requires such presence, and that it was not intended to include,
as a fugitive from the justice of a State, one who had not been in the State
at the time when, if ever, the offense was committed, and who had not,
therefore in fact, fled therefrom.” (188 U. S, pp. 712-713.)

As to whether or not a defendant is a fugitive from justice is a
question of fact.that is usually raised by the defendant after his
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arrest and it is not ordinarily presented at the initiatory proceedings,
such as these.

However, from the facts of this case, as presented in the record,
they seem to challege at the outset the authority of the Governor to
make the requisition.

In view of these facts and in view of the law and the construction
given by the courts, we coneclude the defendant in this case is not a
fugitive from justice within the meaning of the Constitution and
Federal Statutes and within the meaning of our own Penal Code,
and that therefore he is not extraditable.

This does not mean, however, that he has not violated the law and
is not amenable to prosecution under the indictment which has been
returned against him by the grand jury of Clay County.

No limitation will run against this proseeution and this defendant
may be arrested and brought to trial at any time in the future and in
any manner that it can be accomplished in due form of law.

Yours very truly,
- B. F. LooxEy, ,
Attorney General.

InToxicaTING LiiQuors—SociaL CLuss IN DrY TERRITORY.

It is a violation of the law for a {raternal organization, through any of its
members, to either solicit or take orders for intoxicating liquors in dry terri-
tory.

Section 6 of the Allison Law is not affected by any decision which has been
rendered by the Court of Criminal Appeals.

March 19, 1915.
Hon. C. A. Martin, County Attorney, Paris, Texas.

DEar Sik: Under date of March 16, you submit to this Depart-
ment the following inquiry :

“Mr. F. C. Geron is chairman of the committee on entertainments of the
Moose Lodge. As such chairman he receives contributions to a common fund,
and in return therefor he issues receipts to the members, said receipts show-
ing the amount of money paid. This money is used to purchase beer to be
consumed by the members who make the contributions at a luncheon given
by the Moose Lodge. Only those members, however, who have paid in their
money and hold receipts therefor are permitted to participate in the consump-
tion of the beer, No member is permitted to contribute after the order for
the beer has been placed. The beer is ordered in the name of the Moose
Club and is received and signed for as follows: ‘Moose Club, per F. C.
Geron.” Mr. Geron places the seal of the Moose Club on the record of the
Express Company. As chairman of the committee on entertainments, he
receives the beer, takes it to the lodge room, and on the night of the
luncheon gives to those who have receipts the amount of beer to which they
are entitled as shown by said receipts. No one is permitted to take beer

from the lodge room. Neither Mr. Geron nor any other member of the enter- -

tainment committee receives any pay for his services. In other words, Mr.
Geron takes up a collection and orders the beer for the members who con-
tribute and they have a Dutch lunch. He and the members state that they
solicit no one to contribute, but that all contributions are made voluntarily.
Does Mr. Geron, the Moose Lodge, or any member thereof, violate any penal
law of Texas, and, if so, what law and in what respect?”
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Our answer to your inquiry is that we believe the arrangement de-
seribed would be a violation of the law. While there are several pro-
visions of the law that we think would be infringed, for the purpose
of this opinion, however, we think it only necessary to mention one.
Section 6 of Chapter 31 of the laws passed by the First Called Session
of the Thirty-third Legislature is as follows:

“It shall be unlawful for any person, firm or corporation in person, by
letter, circular or other printed or written matter, or in any other manner
to solicit or take orders for any intoxicating liguors in any county, justice
precinct, town or other subdivision of a county where the qualified voters
thereof have by a majority vote determined that the sale of intoxicating
liquors shall be prohibited therein.”

Under the above seetion, it is a viclation of the law, complete in
itself, to solicit an order for intoxicating liquors whether the solicitor
takes the order or not. It is a distinet violation of the law to take
an order whether the person taking the same solicited the order or
not. In other words, it is a violation of the law to solicit or take orders
for intoxicating liquors, and to constitute the offense it is not neces-
sary that the person shall both solicit and take orders.

Under the plan and arrangement described in your letter, the chair-
man of the entertainment committee of the Moose Liodge receives con-
tributions to a common fund and in return therefor he issues receipts
to the members, said receipts showing the. amount of money paid.
The money thus received is used to purchase beer, and the member
making the contribution receives a quantity of beer in proportion to
the amount of money contributed.

We do not think that it can be s