Texas Historical Statutes Project

WEST'S TEXAS STATUTES 1984
VOLUME 4

Revised Civil Statutes (5434 to 6812)

This project was made possible by the
Texas State Law Library
and a grant from the
Texas Bar Foundation.

Digitized with permission from &~ % THOMSON REUTERS




SUPREME COURT OF TEXAS
CHAMBERS LIBRARY )

Texas
Civil
Statutes

Articles 5434 to 6812

TEXAS STATE
LAW LIBRARY

N —

[oCT, 4 1984

As Amended through the
1983 Regular and First
Called Sessions of the
68th Legislature

WEST PUBLISHING CO.
ST. PAUL, MINNESOTA



COPYRIGHT © 1974, 1976, 1978, 1980, 1982 WEST PUBLISHING CO.
. COPYRIGHT © 1984

By
WEST PUBLISHING CO.

WTSC Civil Statutes



PREFACE

This Pamphlet contains the text of the Civil Statutes, Articles 5434
to 6812, as amended through the 1983 Regular and First Called Ses-
sions of the 68th Legislature.

The Civil Statutes are followed by a descriptive word Index to
facilitate the search for specific textual provisions.

Comprehensive coverage of the judicial construction and interpreta-
tions of the Civil Statutes, together with cross references, references to
law review commentaries discussing particular provisions, and other
editorial features, is provided in the volumes of Vernon’s Texas Stat-
utes and Codes Annotated.

THE PUBLISHER
August, 1984
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EFFECTIVE DATES

The following table shows the date of adjournment and the effective date
of ninety day bills enacted at sessions of the legislature beginning with the

year 1945:
Year Leg.
1945 49
1947 50
1949 51
1951 52
1953 53
1954 53
1955 54
1957 55
1957 55
1957 55
1959 56
1959 56
1959 56
1959 56
1961 57
1961 57
1961 57
1962 57
1963 58
1965 59
1966 59
1967 60
1968 60
1969 61
1969 61
1969 61
1971 62
1971 62
1972 62
1972 62
1972 62
1973 63
1973 63
1975 64
1977 65
1977 65
1978 65
1979 66
1981 67
1981 67
1982 67
1932 67
1983 68
1983 68

Session
Regular
Regular
Regular
Regular
Regular
1st C.S.
Regular
Regular
1st C.S.

2nd C.S.

Regular
1st C.8.

2nd C.S.
3rd C.S.

Regular
1st C.S.

2nd C.S.
3rd C.S.

Regular
Regular
1st C.8.
Regular

1st C.S.

Regular
1st C.S.

2nd C.S.

Regular
1st C.8.

2nd C.S.
3rd C.S.
4th C.S.

Regular
1st C.S.
Regular
Regular
1st C.S.

2nd C.S.

Regular
Regular
1st C.S.

2nd C.S.
3rd C.S.

Regular
1st C.S.

Adjournment Date
June 5, 1945

June 6, 1947

June 6, 1949

June 8, 1951

May 27, 1953
May 13, 1954
June 7, 1955

May 23, 1957
November 12, 1957
December 3, 1957
May 12, 1959
June 16, 1959
July 16, 1959
August 6, 1959
May 29, 1961
August 8, 1961
August 14, 1961
February 1, 1962
May 24, 1963
May 31, 1965
February 23, 1966
May 29, 1967
July 3, 1968

June 2, 1969
August 26, 1969
September 9, 1969
May 31, 1971
June 4, 1971
March 30, 1972
July 7, 1972
October 17, 1972
May 28, 1973
December 20, 1973
June 2, 1975

May 30, 1977
July 21, 1977
August 8, 1978
May 28, 1979
June 1, 1981
August 11, 1981
May 28, 1982
September 9, 1982
May 30, 1983
June 25, 1983

Effective Date
September 4, 1945
September 5, 1947
September 5, 1949
September 7, 1951
August 26, 1953
August 12, 1954
September 6, 1955
August 22, 1957
February 11, 1958
March 4, 1958
August 11, 1959
September 15, 1959
October 15, 1959
November 5, 1959
August 28, 1961
November 7, 1961
November 13, 1961
May 3, 1962
August 23, 1963
August 30, 19656

*

August 28, 1967
*
September 1, 1969
*

December 9, 1969
August 30, 1971
September 3, 1971
June 29, 1972

*

January 16, 1973
August 27, 1973
*

September 1, 1975
August 29, 1977
%

November 7, 1978

August 27, 1979

August 31, 1981

November 10, 1981
%

*

August 29, 1983
September 23, 1983

* No legislation for which the ninety day effective date is applicable.
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TITLE 89

STATE LIBRARY AND ARCHIVES
COMMISSION

Art.
5434.  Organization.
5434a. Application of Sunset Act
5434b. Change of Name.
' 5485.  Rules, Certification, and Staff.
" 5435a. Administrative Duties.
5435b. Deposit of Funds and Audit.
5436. Powers and Duties.
5436a. State Plan for Library Services and lerary Con-
struction.
5437, - Seal.
5438.  Custody of Records.
5438a. Historical Relies.
5438b. Title to Relics.
5438c.. Removal of Relics.
5438d. Admission Fees; State Property Under Control of
. Daughters of Confederacy and Daughters of
Republic.
5439. Exchange of Records.
5439a. Photographic Reproductions as Public Records.
5440. Repealed.
5441,  Duties of Librarian,
5441a. Records Management Division.
5441b. Disposition of Valueless Records.
5441c. Destruction of Worthless Records.
5441d. Preservation of Essential Records Act.
5442. Repealed.
5442a. State Publications and DepOSItory Libraries for
State Documents.
5442b. Regional Historical Resource Deposltones.
5442¢. Maintenance and Disposition of Certain County
Records.
5443.  Sale of Archives.
5444. Repealed.
5444a. Legislative Reference Library.
5444b. State Law Library.
5445.  Assistants.
5446.  Report to Governor.
5446a. Library Systems Act.
5446b. Repealed.
Art. 5434. Organization
) Membership
Sec. 1. (a) The Governor shall, by and with the

advice and consent of the Senate, appoint six (6)
persons who shall constitute the Texas State Li-
brary and Archives Commission. Members of the
Commission serve for staggered terms of six (6)
years, except that any person appointed to-.fill a
vacancy occurring prior to the expiration of the
term for which his predecessor was appointed shall
be appointed only for the remainder of such term.
_Appointments to the Commission shall be made
without regard to the race, creed, sex, religion, or
national origin of the appointees.

(b) A person who is required to register as a
lobbyist under Chapter 422 Acts of the 63rd Legis-
lature, Regular Session, 1973, as amended (Article
6252-9¢, Vernon’s Texas Civil Statutes), may not
serve as a member of the Commission or act as the
general counsel to the Commission.

(c) A member or employee of the Commission
may not be an officer, employee, or paid consultant
of a trade association in the library or archival
industry but is not prohibited from holding office in
a professional archival association.

Ground for Removal

Sec. 2, (a) It is a ground for removal from the
Commission that a member violates a prohibition
established by Subsection (b) or (c) of Section 1 of
this article.

(b) The validity of an action of the Commission is
not. affected by the fact that it was taken when a
ground for removal of a member of the Commission
existed.

Offices and Meetings

Sec. 8. (a) The Commission shall be assigned
suitable offices in the Capitol area where they shall
hold at least one regular meeting annually, and as
many special meetings as may be necessary.

(b) Members of the Commission may choose their
presiding officers.

(¢) The Commission is subject to the open meet-
ings law, Chapter 271, Acts of the 60th Legislature,
Regular Session, 1967, as amended (Article 6252-17,
Vernon’s Texas Civil Statutes), and the Administra-
tive Procedure and Texas Register Act, as amended
(Article 6252-13a, Vernon’s Texas Civil Statutes).
At an open meeting of the Commission, a member
of the public is entitled to appear and speak on any
issue under the jurisdiction of the Commission, with-
in the limits of any reasonable rules of the Commis-
sion designed to expedite consideration of issues at
a meeting,

(d) Each member while in attendance at meetings

shall receive his actual expenses incurred in attend-
ing the meetings, and shall be paid a per diem as set
out in the General Appropriations Act.
[Acts 1925, S.B. 84. Amended by Acts 1953, 53rd Leg., p.
726, ch. 283, § 1; Acts 1967, 60th Leg., p. 1755, ch. 661,
§ 1, eff. Aug. 28, 1967, Acts 1979, 66th Leg., p. 856, ch.
382, § 2, eff. Aug. 27, 1979; Acts 1983, 68th Leg., p. 558,
ch. 116, § 1, eff. Sept 1, 1983]
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Art. 5434a

Art. 5434a.

The Texas State Library and Archives Commis-
sion is subject to the Texas Sunset Act, as amended
(Article 5429k, Vernon’s Texas Civil Statutes); and
unless continued in existence as provided by that
Act the commission is abolished effective September
1, 1995. :

[Acts 1977, 65th Leg., p. 1843, ch. 735, § 2.082, eff. Aug.
29, 1977. Amended by Acts 1979, 66th Leg., p. 857, ch.
382, & 4, eff. Aug. 27, 1979; Acts 1983, 68th Leg., p. 558,
ch. 116, § 1, eff. Sept. 1, 1983.]

Application of Sunset Act

Art. 5434b. Change of Name

The name of the Texas Library and Historical
Commission is changed to the Texas State Library
and Archives Commission.

[Acts 1979, 66th Leg., p. 856, ch. 382, § 1, eff. Aug. 27,
1979.] i

Art. 5435. Rules, Certification, and Staff

Rules and Policies

See. 1. The Commission shall be responsible for
the adoption of all policies, rules and regulations so
as to aid and encourage the development-of and
cooperation among all types of libraries, including
but not limited to public, academic, special, and
other types of libraries, collect materials relating to
the history of Texas and the adjoining states, pre-
serve, classify and publish the manusecript archives
and such other matters as it may deem proper,
diffuse knowledge in regard to the history of Texas,
encourage historical work and research, mark his-
toric sites and houses and secure their preservation,
and aid those who are studying the problems to be
dealt with by legislation.

Certification of County Librarians

Sec. 2. (a) The Commission is responsible for
passing on the qualifications of persons wanting to
become county librarians in this state and shall
adopt rules necessary to administer this responsibili-
ty.

(b) The educational requirement for permanent
certification as a county librarian is:

(1) graduation from a library school accredited by
the American Library Association if the Commission
determines that the association has accreditation
standards to ensure a high level of scholarship for
students; or

(2) graduation with a master’s degree in library
science from an institution of higher education ac-
credited by an organization that the Commission
determines has accreditation standards to ensure a
high level of scholarship for students.

(¢} The Commission by rule may establish a fee to
recover Commission costs arising from certification
of county librarians. Any fee established is payable
by an applicant for certification.

STATE LIBRARY AND ARCHIVES COMMISSION
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(d) The Commission shall keep an information file
about each complaint filed with the Commission
relating to a person certified under this section.

(e) If a written complaint is filed with the Com-
mission, the Commission, at least as frequently as
quarterly and until final disposition of the com-
plaint, shall notify the parties to the complaint of
the status of the complaint.

Director and Librarian

Sec. 3. (a) The Commission shall appoint a Di-
rector and Librarian who shall perform all of the
duties heretofore provided for the State Librarian,
and all authority, rights and duties heretofore as-
signed by statute to the State Librarian are hereby
transferred to and shall be performed by the Di-
rector and Librarian: He shall be the Executive and
Administrative Officer of the Commission and shall
discharge all administrative and executive functions
of the Commission.

(b) He shall have had at least two years’ training
in library science or the equivalent thereof in li-
brary, teaching or research experience and shall
have had at least two years of administrative expe-
rience in library, research or related fields.

(c) The Director and Librarian shall serve at the
will of the Commission and shall give bond in the
sum of Five Thousand Dollars ($5,000) for the prop-
er care of the State Library and its equipmentr

(d) He shall be allowed his actual expenses when
travelling in the service of the Commission on his
sworn account showing such expenses in detail.

Assistants and Employees

Sec. 4. The Director and Librarian shall appoint,
subject to the approval of the Commission, an As-
sistant State Librarian, a State. Archivist, and such
other assistants and employees ag are necessary for
the maintenance of the Library and Archives of the
State of Texas.

Employee Evaluations, Promotions, and Salaries

Sece. 5. (a) The Director and Librarian of the
Commission or his designee shall develop an in-
traagency career ladder program, one part of which
shall be the intraagency posting of all nonentry
level positions for at least 10 days before any public
posting.

(b) The Director and Librarian of the Commission
or his designee shall develop a system of annual
performance evaluations based on measurable job
tasks. All merit pay for Commission employees
must be based on the system established under this
section.

(c) The Commission shall prepare and maintain a
written plan to assure the implementation of a
program of equal employment opportunity whereby
all personne] transactions are made without regard
to race, color, disability, sex, age, or national origin.
The plan shall include:
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(1) a comprehensive analysis of all employees by
race, sex, ethnic origin, class of position, and salary
or wage; g

(2) plans for recfuitment, ‘evaluation, selection,
‘appointment, training, promotion, and other person-
nel policies; :

(3) steps reasonably designed to overcome any
identified underutilization of minorities and women
in the agency’s workforce; and

(4) objectives and goals, timetables for the
achievement of those objectives and goals, and as-
signments of responsibility for their achievement.
The plan shall be filed with the Governor’s office
within 60 days of the effective date of this Act,
cover an annual period, and be updated at least
annually. Progress reports shall be submitted to
the Governor’s office within 30 days of November 1
and April 1 of each year and shall include the steps
taken by the agency during the reporting period to
comply with the requirements of this subsection.

[Acts 1925, S.B. 84. Amended by Acts 1961, 57th Leg., p.
1064, ch. 476, § 1; Acts 1981, 67th Leg., p. 2845, ch. 764,

§ 1, eff. Sept. 1, 1981; Acts 1983, 68th Leg., p. 558, ch.’

116, § 1, eff. Sept. 1, 1983.]
Section 3 of the 1981 amendatory act provided:

“The State Board of Library Examiners is abolished and its
records and other property are transferred to the Texas State
Library and Archives Commission.”

Section 11 of the 1983 amendatory act provides:

“The requirement under Section 5, Article 5435, Revised Stat-
utes, as added by this Act, that the director and librarian of the
commission develop an intraagency career ladder program and a
system of annual performance evaluations shall be implemented
before September 1, 1984. The requirement of Section 5 that merit
pay be based on the performance evaluation system shall be
implemented before September 1, 1985.”

Art. 5435a. Administrative Duties

Standards of Conduct

Sec. 1. The Commission shall provide to its
members and staff as often as is necessary informa-
tion regarding their responsibilities under applicable
laws relating to standards of conduct for state
officers or employees.

Information About Commission

" "Sec. 2. The Commission shall prepare informa-
tion of consumer interest describing the functions
of the Commission and describing the Commission’s
procedures by which complaints are filed with and
resolved by the Commission. The Commission shall
make the information available to the general public
and appropriate state agencies.

[Acts 1983, 68th Leg., p. 558, ch. 116, § 1, eff. Sept. 1,
1983.]

‘Art. 5435b. Deposit of Funds and Audit

Deposit in Treasury

Sec. 1. All sums of money paid to the Commis-
sion shall be deposited in the State Treasury.

STATE LIBRARY AND ARCHIVES COMMISSION

Art. 5436a

Audit

Sec. 2. The State Auditor shall audit the finan-
cial transactions of the Commission during each
fiscal year.

[Acts 1983, 68th Leg., p. 558, ch. 116, § 1, eff. Sept. 1,
1983.]

Art. 5436. Powers and Duties

(a) The Commission is authorized and empowered
to purchase within the limits of the annual appropri-
ation allowed by Act of the Legislature from time to
time suitable books, pictures, etc., the same to be
the property of the State. The Commission shall
have power and authority to receive donations or
gifts of money or property upon such terms and
conditions as it may deem proper; provided, no
financial liability is thereby entailed upon the State.
It shall give advice to such persons as contemplate
the establishment of public libraries, in regard to
such matters as the maintenance of public libraries,
selection of books, cataloging and library manage-
ment. The Commission shall conduct library insti-
tutes and encourage library associations.

(b) The Commission shall have the power and
authority to transfer books and documents to other
libraries which are supported by State appropriation
when;, in the opinion of the Commission, such trans-
fer would be desirable for the benefit of the Texas
State Library, and provided further that such trans-
fer shall be permanent or temporary as may be
decided by the Commission. - The Commission shall
have further power to exchange duplicate books and
documents” or to dispose of such books and docu-
ments to any public library, state or local, when
such books and documents are no longer needed by
the Texas State Library. -No books or documents
which constitute the archives of the Texas State
Library shall ever be affected by this Act.

(c) The commission is authorized to accept, re-
ceive, and administer federal funds made available
by grant or loan or both to improve the public
libraries of Texas.

(d) The commission may enter into contracts or
agreements with the governing bodies and heads of
the counties, cities, and towns of Texas to meet the
terms prescribed by the United States and consist-
ent with state law for the expenditure of federal
funds for improving public libraries.

[Acts 1925, S.B. 84. Amended by Acts 1943, 48th Leg,, p.
428, ch. 289, § 1; Acts 1965, 59th Leg., p. 1, ch. 1, § 2, eff.
Feb. 4, 1965.)

Art. 5436a. State Plan for Librafy Services and
Library Construction

The Texas State Library and Archives Commis-
sion is authorized to adopt a state plan for improv-
ing public library services and for public library
construction. The plan shall include county and
municipal libraries. The Texas State Library shall
prepare the plan for the commission, and shall ad-
minister the plan adopted by the commission. Mon-



Art. 5436a

ey to be used may include that available from local,
- state, and federal sources, and will be administered
according to local, state, and federal requirements.
The state plan shall include a procedure by which
county and municipal libraries may apply for money
under the state plan and a procedure for fair hear-
ings for those applications that are refused money.

[Acts 1965, 59th Leg., p. 1, ch. 1, § 1, eff. Feb. 4, 1965,
Amended by Acts 1979, 66th Leg., p. 857, ch. 382, § 5, eff.
Aug. 27, 1979.]

Art. 5437. Seal

The style of the Library governed by the Commis-
sion shall be “Texas State Library.” A circular seal
of not less than one and one-half inches, and not
more than two inches in diameter, bearing a star of
five points, surrounded by two concentric circles,
between which are printed the words, “Texas State
Library,” is hereby designated the official seal of
said Library. Said seal shall be used in authentica-
tion of the official acts of the State Library.

 [Acts 1925, S.B. 84

Art. 5438. Custody of Records

The custody and control of books, documents,
newspapers, manuscripts, archives, relics, memen-
tos, flags, works of art, etc., and the duty of collec-
ting and preserving historical data, is under the
control of the Commission. All books, pictures,
documents, publications and manuscripts, received
through gift, purchase or exchange, or on deposit,
from any source, for the use of the State, except
those items subject to the control of the State
Preservation Board, shall constitute a part of the
Texas State Library, and shall be placed therein for
the use of the public. The State Preservation
Board, with the advice of the Commission, may
determine the placement and removal of the items
in buildings under the board’s care.

[Acts 1925, S.B. 84. Amended by Acts 1983, 68th Leg., p.
2772, ch. 476, § 12, eff. Sept. 1, 1983.]

Art. 5438a. Historical Relics

The Texas State Library and Archives Commis-
sion is hereby authorized in their discretion to place
temporarily in the custody of the Daughters of the
Republic of Texas and the United Daughters of the
Confederacy, Texas Division, all or part of the his-
torical relics belonging to the Texas State Library,
under such conditions and terms of agreement as
will insure the safekeeping of these relics in the
Texas Museum.

[Acts 1925, 89th Leg., p. 354, ch. 146, § 1. Amended by
Acts 1979, 66th Leg., p. 857, ch: 382, § 8, eff. Aug. 27,
1979.]

Art. 5438b. Title to Relics

The title of the State to these relics shall not be
affected by this transfer.

[Acts 1925, 39th Leg., ch. 146, p. 354, § 2.]
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Art. 5438¢c. Removal of Relics ‘

The Texas State Library and Archives Commis-
sion shall retain the right to remove these relics at
any time they may see fit.
fActs 1925, 39th Leg., ch. 146, p. 354, § 8. Amended by
Acts 1979, 66th Leg., p. 857, ch. 382, & 6, eff. Aug. 27,
1979.]

Art. 5438d. Admission Fees; State Property Un-
der Control of Daughters of Con-
federacy and Daughters of Repub-
lic )

The Daughters of the Confederacy, Texas Divi-
sion, and the Daughters of the Republic of Texas,
are hereby authorized to charge admission fees to
the general public to visit State property under their
custody and control except the Alamo, and such
organizations are authorized to maintain and oper-
ate in any manner they deem appropriate conces-
sions in State property under their custody and
control. All money received from the admission
charged and all profit obtained from the operation
of concessions at each of the properties shall be
held separately in trust by such organizations and
shall be expended for the purpose of maintenance
and repair of the State property and furnishings at
the particular property at which the money was
received. The admission fee to be charged the
public shall be in the amount determined by.such
organizations as in their discretion they deem best
for the interest of the State and the public. The
operation of concessions shall be under the control
of such organizations and they are authorized to
operate such concessions themselves or to enter into
necessary contracts with any other person, firm or
corporation for the operation of concessions in any
manner they deem necessary for the best interest of
the State and public.

[Acts 1955, 54th Leg., p. 1115, ch. 412, § 1. Amended by

Acts 1978, 63rd Leg., p. 1680, ch. 589, § 1, eff. June 15,

1973.]

Art. 5439. Exchange of Records

Any State, county or other official is hereby au-
thorized in his discretion to turn over to the State
Library for permanent preservation therein any of-
ficial books, records, documents, original papers,
maps, charts, newspaper files and printed books not
in current use in his office, and the State Librarian
shall receipt for the same.

[Acts 1925, S.B. 84.]

Art. 5439a. Photographic Reproductions as Pub-
lic Records

When any State official has had photographic
reproductions (as defined in Article 5441a) made of
any public records (as defined in Article 5441a) in
his office, even though such records be current, he
may designate such photographic reproductions as
original records for all legal purposes and may
thereupon transfer the records which have been
replaced by the photographic reproductions to the



3399

State Librarian, who shall receipt therefor. The
State Librarian with the consent of the State Audi-
tor may dispose of transferred records by further
transfer or by destruction. Furthermore, when
such photographic reproductions have been desig-
nated as original records, then copies thereof, in any
form, may be introduced in evidence when properly
certified or authenticated according to law.

[Acts 1947, 50th Leg., p. 945, ch. 403, § 2]

Art. 5440, Repealed by Acts 1961, 57th leg., p
i 1064, ch. 476, § 2, eff. June 17, 1961

See, now, article 5435.

Art. 5441. Duties of Librarian

The duties of the State Librarian, acting under
the direction of said. Commission shall be as follows:

1. He shall record the proceedings of the Com-
mission, keep an accurate account of its financial
transactions, and perform such other duties as said
Commission may assign him; and he shall be autho-
rized to approve the vouchers for all expenditures
made in connection with the State Library,

2. He shall have charge of the State Library and
all books, pictures, documents, newspapers, manu-
scripts, archwes relics, mementos, flags, ete., there-
in contained.

3. He shall endeavor to collect all manuseript
records relating to the history of Texas in the hands
of private individuals, and where the originals can-
not be obtained he shall endeavor to procure authen-
ticated copies. He shall be authorized to expend the
money appropriated for the purchase of books relat-
ing to Texas, and he shall seek diligently to procure
a copy of every book, pamphlet, map or other prmt—
ed matter giving valuable information concerning
this State. He shall collect portraits or photographs

of as many of the prominent men of Texas as

possible. He shall endeavor to complete the files of
the early Texas newspapers in the State Library
and other publications of this state as seem neces-
sary to preserve in the State Library an accurate
record of the history of Texas.

4. He shail demand and receive from the offlcers
of State departments having them in charge, all
books, maps, papers, manuscripts, documents, mem-
oranda and data not-connected with or necessary to
the current duties of said officers, relating to the
history of Texas, and carefully classify, catalogue
and preserve the same. The Attorney General shall
decide as to the proper custody of such books, ete.,
whenever there is any disagreement as to the same.

5. He shall endeavor to procure from Mexico the
original archives which have been removed from
Texas and relate to the history and settlement
thereof, and if he cannot procure the originals, he
shall endeavor to procure authentic copies thereof.
In like manner he shall procure the originals or
authentic copies of manuscripts preserved in other

archives beyond the limits of this State, in so far as.

said manuscripts relate to the history of Texas.
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6. He shall preserve all historical relics, memen-
tos, antiquities and works of art connected with and
relating to the history of Texas, which may in any
way come into his possession as State Librarian.
He shall constantly endeavor to build up an histori-
cal museum worthy of the interesting and important
history of this State.

7.. He shall give careful attention to the proper
classification, indexing and preserving of the official
archives that are now or may hereafter come into
his custody.

8. He shall make a biennial report to the Com-
mission, to be by it transmitted to the Governor, to
be accompanied by such historical papers and docu-
ments as he may deem of sufficient importance.

9. He shall ascertain the condition of all public
libraries in this State and report the results to the
Commission. He is authorized in his discretion to
withhold from libraries refusing or neglecting to
furnish their annual reports or such other informa-
tion as he may request, public documents furnished
the Commission for distribution, or interlibrary

"loans desired by such libraries.

[Acts 1925, S.B. 84. Amended by Acts 1969, 61st Leg., p.
1931, ch. 643 § 1, eff. June 12, 1969.]

Art. 5441a. Records Management Division

Establishment and Maintenance; Duties;
Qualifications of Assistant

Sec. 1. The Texas State Library and Archives
Commission is hereby authorized to establish- and
maintain- in the State Library a records manage-
ment division which (1) shall manage all public
records of the state with the cooperation of the
heads of the various departments and institutions in
charge of such records and (2) shall also conduct a
photographic laboratory for the purpose of making
photographs, microphotographs, or reproductions
on film, or to arrange for all or part of such work to
be done by an established commercial agency which
meets the specifications established by this Article
for. the proper accomplishment of the work. The
assistant who shall be appointed by the Commission
to head such division shall have had appropriate
training and experience in the field of public records
management.

Definitions

Sec. 2. For the purpose of this Article:

“Photographlc reproduction” shall mean repro-
duction by an ! photographic process, including that
by microprint or by mlcrophotography on film, in-

“cluding both negative and positive copies.

“Public Records” means document, book, paper,
photograph, sound recording or other material, re-
gardless of physical form or characteristics, made
or received pursuant to law or .ordinance or in
connection with the transaction of official business.
Library and museum material made or acquired and
preserved solely for reference or exhibition pur-
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poses, extra copies of documents preserved only for
convenience of reference, and stocks of publications
and of processed documents are not included within
the definition of records as used in the Article.

“Department or institution” shall mean any state
department, institution, " board or commission,
whether executive, educational, judicial, or eleemos-
ynary in character.

~ “Head of department or institution” shall mean
the official or officials, whether appointive or
elective, who has or have authority over the records
of the department or institution involved.

“Local units of government” shall mean all local
units of government, including cities, towns, coun-
ties, and districts.

130 in enrolled bill; should read “any”.

Surveying, Indexing, Classification and Destruction of

Records; Duties of Department Heads Pertammg
to Records

- Sec. 3. With the cooperatxon of the heads of the
various departments and institutions the public
records of such departments and institutions: shall
be surveyed, indexed and classified under the di-
rection of the records management division. Fur-
thermore, with the approval of the State Director
and Librarian the head of any department or institu-
tion may destroy any public records in his custody
which, in his opinion have no further legal, adminis-
trative or historical value, provided, however, that
he shall first file application to do so with the State
Director and Librarian, describing in such applica-
tion the original purposes and contents of such
public records, and. provided further, that the ap-
proval of the State Auditor shall also be required
with regard to the destruction of public records of a
fiscal or financial nature. The head of any depart-
ment.or institution shall (1) establish and maintain
an active continuing program .for the economical
and efficient management of -the records of the
agency; (2) make and maintain records containing
adequate and proper documentation of the organiza-
tion, functions, policies, -decisions, procedures and
essential transactions of the agency designed to
furnish information to protect.the legal and finan-
cial rights of the state and of persons directly
affected by the agency’s activities; and (3) submit
to the Director, Records Management Division of
the State Library, in accordance with the standards
established by him, schedules proposing the length
of time each state record series warrants retention
for administrative, legal or fiscal purposes after it
has been promulgated or received by the agency.
The head of each department and institution also
shall submit lists of public records in his custody
that do not have sufficient administrative, legal or
fiscal value to warrant their retention,vfor disposal
in conformity with the requirements of this Section.
The head of each department or institution shall act
as, or shall appoint an employee of his department
or ‘institution performing other administrative
duties to act as, a records administrator of the
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department or institution. Such records administra-
tor shall comply with the rules, regulations, stan-
dards and procedures issued by the Director of the
Records Management Division.

Photographic Reproductions

Sec. 4. The State Director and Librarian, either
on his own initiative or upon request of the head of
any department or institution, may provide for the
making of photographic reproductions of the publie
records of any department or institution, and such
public records shall be open to the State Director
and Librarian for such purpose; provided, however,
that no such action shall be taken except with the
consent of the head of such department or institu-
tion.

Quality and Accuracy of Photographic Reproductions

Sec. 5. Any photographic reproduction made by
microprint or by microphotography on film "shall
comply with the minimum standards of quality ap-
proved for permanent photographic records by the
National Bureau of Standards, and the devices used
to reproduce such public records shall be those
which accurately reproduce the orlglnal thereof in
all details.

Private or Public Use of Photographic Reproductions

Sec. 6. The State Director and Librarian is here-
by authorized to make photographic reproductions
for private and public use on the following basis: (1)
for- official use of departments and institutions no
charge shall be made; (2) for the official use of local
units of government charge shall be made on a cost
basis; (3) for copies of public records for private use
charge shall be at a rate to be fixed by the State
Director and Librarian in keeping with standard
commercial rates. All money received by the State
Library in payment for charges for photographic
reproduction shall be paid into the State Treasury.

Report of State Auditor; Contents

Sec. 6a. The State Auditor, in the audit of the
various agencies of the state, shall include the fol-
lowing information'in his report:

(1) the degree to which the agency has complied
with records disposal instructions and transfer
agreements in order to reduce filing space and
equipment required to house records;

(2) the date when records were last reviewed for
transfer or disposal; and

(3) revisions required m scheduled transfer and
disposal dates.

[Acts 1947, 50th Leg., p. 945, ch. 403, § 1. Amended by
Acts 1963, 58th Leg., p. 435, ch. 154, 8 1, eff. Aug. 23,
1963; Acts 1965, 59th Leg., p. 605, ch. 299, § 1; Acts 1979,
66th Leg., p. 857, ch. 382, § 7, eff. Aug. 27, 1979.]

Art. 5441b. Dispositibn of Valueless Records

Sec. 1. The State Librarian of the State of Texas
is hereby authorized to transfer, destroy or other-
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wise dispose of any records of the State of Texas
consigned by law to his custody that are more than
ten (10) years old and which the State Librarian
shall determine to be valueless, or of no further use,
to the State of Texas as official records. Provided,
however, none of such records shall be disposed of
in any manner unless the State Comptroller, the
- State Auditor and the Attorney General of the State
of Texas shall first have agreed with the-State
Librarian that the preservation of any such records
are no longer necessary as evidence and will serve
no useful purpose in the future efficient operation
of the State Government. All such records disposed
of, as agreed upon, shall be generally listed and
referred to and such list shall be subseribed to by
all of said Officials showing their consent to such
disposition. o

Sec. 2. Any such records which the Attorney
General, State Comptroller, State Auditor and State
Librarian, or any one or more of them deem neces-
sary to preserve, may be so preserved by microfilm-
ing such records and such miecrofilm copies shall
thereupon constitute original records for all legal
purposes. Thereafter the originals of such records
may be disposed of in such manner as such Officials
may agree on; provided, however, that such micro-
filming shall be done only if funds are available for
that purpose or are appropriated by the Legislature
-of the State of Texas for that purpose to cover the
cost of such microfilming for the State of Texas.

Sec. 3. Any such records held to be no longer
needed for the operation of the State Government
or those replaced by microfilm copies may neverthe-
less be transferred to the Archives Division of the
Texas State Library if the State Librarian deems
them to be of historical value.

[Acts 1959, 56th Leg., p. 1083, ch. 494.]

Art. 5441c.

" Sec. 1. State records have been allowed to accu-
mulate over a period of years'to the detriment of a
well-organized records management program. It is
necessary, therefore, to adopt special provisions for
the selection of essential state records and the de-
struction of worthless material.

Sec. 2. The State Auditor, Board of Barber Ex-
aminers, Board of Control, Board of Cosmetology,
Board of Medical Examiners, Board of Pardons and
Paroles, Board of Regents of the State Teachers
. Colleges, Bureau of Labor Statistics, Comptroller,
Court of Appeals for the Third Supreme Judicial
District, Governor’s Office, Health Department, In-
surance Commission, Legislative Budget Board,
Parks and Wildlife Commission, Railroad Commis-
sion, Real Estate Commission, Secretary of State,
State Securities Board, Teacher Retirement System,
Texas Education Agency, Texas State Library, Tex-
as Water Commission, and the Treasury Depart-
ment shall examine all books, papers, correspon-
dence and records of any kind belonging to each

Destruction of Worthless Records
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respective agency, dated prior to 1952, which are
stored with the Regords Management Division.

Sec. 3. Each agency listed in Section 2 of this
Act shall:

(1) classify and index its own records;

(2) furnish the Records Management Division of
the State Library and Historical Commission a copy
of the index in which they shall list the records to be
preserved;

(8) name a retention period on records which are
to be stored for a definite time; and

(4) request destruction of worthless records and
material in compliance with Article 5441a, Revised
Civil Statutes of Texas, 1925, as amended.

[Acts 1965, 59th Leg., p. 1160, ch. 547, eff. Aug. 30, 1965.
Amended by Acts 1981, 67th Leg., p. 791, ch. 291, § 65,
eff. Sept. 1, 1981.)

Art. 5441d. Preservation of Essential Records
Act .

Purpose

Sec. 1. The Legislature declares that records
containing information essential to the operation of
government and the protection of the rights and
interests of persons must be protected against the
destructive effects of all forms of disaster and must
be available when needed. It is necessary, there-
fore, to adopt special provisions for the selection
and preservation of essential state records to pro-
vide for the protection and availability of such infor-
mation.

Short Title

Sec. 2. This Act may be cited as the “Preserva-
tion of Essential Records Act.”

Definitions

Sec. 8. In this Act, unless the context requires a
different meaning:

" (1) “essential record” means any written or
graphic material made or received by any state
agency in the conduct of the state’s official busi-
ness, which is filed or intended to be preserved
permanently or for a definite period of time, as
evidence of that business;

(2) “agency” means any state department, institu-
tion, board, or commission, whether executive, judi-
cial, legislative, or eleemosynary in character;

(8) “departmental records supervisor” means the
person or persons having authority over the records
of the department involved;

(4) “disaster” means any occurrence of fire,
flood, storm, earthquake, explosion, epidemic, riot,
sabotage, or other condition of extreme peril result-
ing in substantial damage or injury to persons or
property within this state, whether the occurrence is
caused by an act of nature or man; and
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(5) “preservation duplicate” means a copy of an
essential record which is used for the purpose of
preserving such state record.

Records Management and Preservation
Advisory Committee

Sec. 4. (a) The Records Management and Pres-
ervation Advisory Committee is -established.

(b) The committee is composed of:

(1) each of the following officers or his designee:
(A) the Secretary of State;

(B) the State Auditor;

(C) the State Comptroiler of Public Accdunts;
(D) the Attorney General;

(E) the State Archivist; and

(F) the Executive Director of the State Purchas-
ing and General Services Commission; and

(2) the executive head or, if the executive head so
elects, the departmental records supervisor of:

(A) the Texas Department of Human Resources;

(B) the Texas Department of Mental Health and
Mental Retardation;

(C) the Texas Department of Health;
(D) the Department of Public Safety;
(E) the Central Education Agency; and 
(F) the State Board of Insurance.

(c) The committee shall select its presiding offi-
cers.

(d) The purpose of the committee is to make
recommendations to improve the state’s system of
records management. Before March 2 of each
even-numbered year, the committee shall submit a
report of its recommendations, including an evalua-
tion of the economies that may result from their
implementation, to the Texas State Library and
Archives Commission, the Legislative .Budget
Board, the budget division of the governor’s office,
the lieutenant governor, and the speaker of the
house of representatives.

() A member of the committee may receive no
compensation for performing the work of the com-
mittee but is entitled to reimbursement for actual
expenses incurred in performing that work.

Records Preservation Officer

Sec. 5. The Director of the Records Manage-
ment Division is also the Records Preservation Offi-
cer. The Records Preservation Officer shall estab-
lish and maintain such rules and regulations con-
cerning the selection and preservation of essential
state records as are necessary and proper to effec-
tuate the purpose of this Act.
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Bond

Sec. 6. The State Librarian and the Records
Preservation Officer shall each execute and file
with the Secretary of State a good and sufficient
bond, payable to the State of Texas, in an amount
consistent with his duties to be set by the committee
and conditioned on the faithful performance of his
duties.

Essential State Records

Sec. 7. State records which are within the fol-
lowing categories are essential records which shall
be preserved under this Act:

(l)v Category A—Records containing information
necessary to the operations of government in an
emergency created by a disaster; and

(2) Category B—Records to protect the rights
and interests of individuals, or to establish and
affirm the powers and duties of government in the
resumption of operations after a disaster.

Confidential Records

Sec. 8, When a state record is required by law
to be treated in a confidential manner the depart-
mental records supervisor shall so indicate by label-
ing such record. The Records Preservation Officer
and his staff shall protect the confidential nature of
any record so labeled. Any employee who fails in
this responsibility shall be dismissed from his duties
and shall not be permitted to hold another state
appomtment

Selection of Records

Sec. 9. (a) Each agency shall select the state
records which are essential to carrying out the work
of its organization and shall determine the category
of the record.

(b) In accordance with the rules and regulations
promulgated by the Records Preservation Officer
each departmental records supervisor shall:

‘(1) inventory the state records in his custody or
control;

(2) submit to the Records Preservation Officer a
report on the inventory containing, in addition to the
information required by the rules and regulations,

_specific information showing which records are es-

sential; and

(3) review periodically his inventory and his re-
port and, if necessary, revise his report so that it is
current, accurate and complete.

Preservation Duplicates

Sec. 10. The Records Preservation Officer shall
make, or cause to be made, preservation duplicates,
or shall designate as preservation duplicates exist-
ing copies of essential state records. A preserva-
tion duplicate made by means of photography, mi-
crophotography, photocopying, or microfilm shall be
made in conformity with the standards prescribed
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by the Records Preservation Officer, and which
shall conform to the rules of the United States
Bureau of Standards.

Use of Duplicate

- Sec. 11. A preservation duplicate made by a

photographie, photostatic, microfilm, microcard,
miniature photographic, or other process which ac-
curately reproduces or forms a durable medium for
so reproducing the original, shall have the same
force and effect for all purposes as the original
record whether the original record is in existence or
not. A transcript, exemplification or certified copy
of such preservation duplicate shall be deemed for
all purposes to be a transcript, exemplification or
certified copy of the original record.

Record Storage

Sec. 12, The Records Preservation Officer shall
prescribe the place and manner of safekeeping of
essential state records or preservation duplicates
and shall establish storage facilities therefor. At
least one copy of all essential records, together with
a .duplicate Seal of the State of Texas, shall be

- housed in the safest possible location and in facili-
ties constructed to withstand blast, fire, water and
other destructive forces. The storage facilities for
the preservation duplicates, or the original record,
must be in a place other than the legally designated
or customary record storage location.

Removal From Storage; Temporary Use

~ Sec. 13. The Records Preservation Officer shall
properly maintain essential state records and pres-
ervation duplicates stored by him. An essential
state record, or preservation duplicate, stored by
the Records Preservation Officer shall be recalled
by the regularly designated custodian of a state
agency record for temporary use when necessary
for the proper conduct of his office and shall be
returned by such custodian to the Records Preser-
vation Officer immediately after such use.

Removal From Storage; Inspection

Sec. 14. When an essential state record is stored
by the Records Preservation Officer, the Records
Preservation Officer, upon request of the regularly
designated custodian of the state record, shall pro-
vide for its inspection, or for the making or certifi-
cation of copies thereof and such copies when certi-
fied by the Records Preservation Officer shall have
the same force and effect as if certified by the

_regularly designated custodian.

Program Review

Sec. 15. The Records Preservation Officer and
the committee shall at least once every two years
review the entire program established by this Act.

Reports of Compliance

~ See. 16. In the audit of the various state depart-
ments and agencies, the State Auditor shall report
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on the compliance of each state. agency with all
provisions of this Act.

[Acts 1965, 59th Leg., p. 1161, ch. 548, eff. Aug. 30, 1965.
Amended by Acts 1979, 66th Leg.; p. 858, ch. 382, & 8, eff.
Aug. 27, 1979; Acts 1983, 68th Leg., p. 564, ch. 116, § 2,
eff. Sept. 1, 1983.]

- Section 10 of the 1983 amendatory act provides:

“The Records Preservation Advisory Committee is abolished on
the effective date of this Act. On that date the records and other
property of the committee shall be transferred to the Records
Management and Preservation Advisory Committee established by
Section 4, Preservation of Essential Records Act (Article 54414,
Vernon’s Texas Civil Statutes), as amended by this Act.”

Art. 5442. Repealed by Acts 1979, 66th Leg., p.
: 1776, ch. 720, § 3, eff. Aug. 27, 1979

See, now, art. 4413(33a).

Art. 5442a. State Publications and ‘Depository
Libraries for State Documents

Sec. 1. In this Act:

(1) “State publication” means printed matter that
is produced in multiple copies by the authority of or
at the total or partial expense of a state agency.
The term includes publications sponsored by or pur-
chased for distribution by a state agency and publi-
cations released by private institutions, such as
research and consulting firms, under contract with
a state agency, but does not include correspondence,
interoffice memoranda, or routine forms.

(2) “State agency” means any state office, offi-
cer, department, division, bureau, board, commis-
sion, legislative committee, authority, institution,
substate planning bureau, university system or in-
stitution of higher education as defined by Section
61.003, Texas Education Code, as amended, or any
of their subdivisions.

(3) “Depository libraries” means the Texas State
Library, the Texas Legislative Reference Library,
the Library of Congress, the Center for Research
Libraries, and other libraries that the Texas Library
and Historical Commission! designates as deposito-
ry libraries.

Sec. 2. The Texas Library and Historical Com-
mission shall adopt rules to establish procedures for
the distribution of state publications to depository
libraries and for the retention of those publications.
The commission may contract with a depository
library to receive all or a part of the state publica-
tions that are distributed.

Sec. 8. (a) Each state agency shall furnish to
the Texas State Library its state publications in the
quantity specified by the rules of the Texas Library
and Historical Commission. The commission may
not require more than 75 copies of a state publica-
tion, )

(b) On the printing of or the awarding of a con-
tract for the printing of a publication, a state agen-
cy shall arrange for the required number of copies
to be deposited with the Texas State Library.

See. 4. The Texas State Library shall:
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(1) acquire, organize, and retain the state publica-
tions; :

(2) collect state publications and distribute them
to depository libraries; :

(3) establish a mieroform program for the preser-
vation and management of state publications and
make available state publications in microform to
depository and other libraries at a reasonable cost;

(4) periodically issue a list of all state publications
that it has received to all depository libraries and to
other libraries on request;

(5) catalog, classify, and index all state publica-
tions that it has received and distribute the catalog-
ing, classification, and indexing information to de-
pository libraries and to other libraries on request;
and

(6) ensure that state publications are fully repre-
sented in regional and national automated library
networks.

Sec. 5. Each state agency shall designate one or
more staff persons as the ageney’s publications
contact person and shall notify the Texas State
Library of the identity of each person selected. A
state agency’s contact person shall furnish to the
Texas State Library each month a list of all of the
agency’s state publications that were produced dur-
ing the preceding month.

Sec. 6. If a state agency’s printing is -done by
contract, an account for the printing may not be
approved and a warrant for the printing may not be
issued unless the agency first furnishes to the State
Board of Control a receipt from the state librarian
for the publication or a written waiver from the
state librarian exempting the publication from the
requirements of this Act.

Sec. 7. The state librarian may specifically ex-

empt a publication from the requirements of this
Act.
[Acts 1963, 58th Leg., p. 1133, ch. 438. Amended by Acts
1969, 61st Leg., p. 154, ch. 55, § 10, eff. Sept. 1, 1969;
Acts 1979, 66th Leg., p. 858, ch. 382, § 9, eff. Aug. 27,
1979; Acts 1979, 66th Leg., p. 1775, ch. 720, § 2, eff. Aug.
27, 1979.]

1 Name changed to Texas State Library and Archives Commis-
sion; see art. 5434b.

Art. 5442b. Regional Historical Reésource Depo-
sitories

Definitions

Sec. 1. In this Act, unless the context requires a
different meaning:

(1) “Commission” means the Texas State Library
and Archives Commission.

(2) “Historical resource” means any book, publi-
cation, newspaper, manuscript, paper, document,
memorandum, record, map, picture, photograph, mi-
crofilm, sound recording, or other material of histor-
ical interest or value.
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() “Depository” means a regional historical re-
source depository authorized under this Act.

(4) “State Librarian” means the director and li-
brarian of the Texas State Library.

(5) “Disaster” means any occurrence of fire,
flood, storm, earthquake, explosion, epidemic, riot,
sabotage, or other condition of extreme peril result-
ing in substantial damage or injury to persons or
property within this state, whether the occurrence is
caused by an act of nature or man.

(6) “Local government” means any political subdi-
vision of the state, including an incorporated city or
town, a county, a school or community college dis-
trict, or any special-purpose district or authority.

(7) “Essential local government record” means
any written or graphic material made or received by
any local government in the conduct of the local
government’'s official business, which is filed or
intended to be preserved permanently or for a defi-
nite period of time as evidence of that business,
either because it contains information necessary to
the continued operation of government in an emer-
gency created by a disaster or because it contains
information essential to protect the rights and inter-
ests- of individuals or to establish and affirm the
powers and duties of government in the resumption
of government operations after a disaster.

(8) “Security copy” means the original camera
microfilm negative. that conforms to the specifica- -
tions of the American National Standards Institute
for archival quality and that is preserved as a
master copy in a location, separate from the location
of the original record and duplicate microfilm cop-
ies, that is secure from fire and burglary and in
which constant archival environmental conditions
are maintained.

(9) “Division” means the Regional Historical Re-
source Depository and Local Records Division of the
Texas State Library.

Designation of Regional Depositories

Sec. 2. In order to provide for an orderly, uni-
form, state-wide system for the retention and pres-
ervation of historical resources on a manageable
basis and under professional care in the region of
origin or interest, the commission is hereby autho-
rized to designate to serve as a regional historical
resources “depository any institution which meets
standards established by the commission in accord-
ance with Section 3, Chapter 503, Acts of the 62nd
Legislature, Regular Session, 1971 (Article 5442b,
Vernon’s Texas Civil Statutes).

Local Records Microfilming Section;
Establishment; Duties

Sec. 2A. (a) The commission shall establish a lo-
cal records microfilming section in the Regional
Historical Resource Depository and Local Records
Division to operate a microfilming service for local
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government records in conjunction with the divi-
sion’s depository program. :

(b) The division shall microfilm or obtain security
copies of historical and essential local government
records. '

(c) The determination and selection of essential
local government records for preservation under
this section shall be made in accordance with the
laws governing the retention and preservation of
local records.

Accepténce of Gifts and Donations

Sec. 2B. (a) To further implement the establish-
ment of regional historical resource depositories and
the preservation of essential local government
records, the commission is authorized, without obli-
gation to the state or the general revenue fund, to
accept, on behalf of the state, lands and buildings
deemed by the commission as suitable for regional
historical resource depositories or microfilm storage
facilities, and to accept cash or property donations
designated by the donors for the purpose of con-
strueting, .purchasing; remodeling, operating, or
maintaining libraries and regional depositories or
for the purpose of establishing or maintaining mi-
crofilming services under this Act. For these pur-
poses, the commission may enter into such agree-
ments with donors as it may deem advisable for the
acceptance, designation, and construction of such
regional depositories or combined library and depos-
itory centers, but such agreements may not create
any financial obligation on behalf of the state.

(b) These regional libraries and " depositories,
when so accepted and designated by the commis-
sion, shall be subject to the applicable terms and
provisions of this Act, except that they shall be
owned by the state and under the direct control and
supervision of the commission. The commission
may accept gifts of furniture, equipment, maps,
paintings, records, manuscripts, museum pieces, or
any other historical resource for placement in the
depositories upon conditions agreed upon between
the commission and the donor of such. a gift.

(c) If cash is donated and accepted by the com-
mission for the building, maintenance, supplement-
ing, expanding, or staffing of any regional deposito-
ry, or combined library and regional depository, or
if cash is deposited and accepted by the commission
for the maintenance, support, expansion, or staffing
of a microfilming program for the preservation of
essential local government records, the commission
is ‘authorized to keep the funds in a separate bank
depository designated by the commission and to use
the funds for the purposes designated by the do-
nors. If personal or real property is specifically
donated to, and accepted by, the commission for the
purpose of sale or lease to provide funds for any of
the purposes of this Act, the proceeds of the sale or
lease shall be deposited and used in the same man-
ner as provided for cash donations. In converting
the donated property to cash, the commission may
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execute bills of sale, leases, or deeds in considera-
tion of the payment to the commission by the pur-
chasers or lessees of the donated property of the
reasonable market value thereof as determined in
writing by a licensed or professional appraiser. The
instruments of conveyance must be authorized by
written resolution of the commission and must be
signed by the chairman and attested to by the
secretary.

(d) Subject to the terms of any donation given
under this section, and unless otherwise provided by
the donor, the commission, in acting for the state
with respect to any donated property, shall have all
of the applicable powers of trustees under the Tex-
as Trust Code (Subtitle B, Title 9, Property Code),!
with the state as beneficiary and owner of the
remainder of such donated property. The commis-
sion shall annually report to the governor and the
legislature all such donations, transactions, agree-
ments, and special accounts, and those transactions
are subject to audit by the state auditor.

(e) The commission may provide for local staffing
and maintenance of a regional library, depository,
or microfilm storage facility and may enter into any
cooperative agreements it deems advisable with any
city, county, state institution, or other governmental
entity in order to carry out this Act.

1Property Code, § 111.001 et seq.

Designation of Area Served and Methods of Resource

- Preservation; Coordination of Filming With Preser-

vation Activities; Authorized Locations for Micro-
filming, Storage, etc.

Sec. 3. (a) The commission shall specify the geo-
graphical area of the state to be served by a desig-
nated depository and the methods of accessioning,
cataloguing, housing, preserving, servicing, and car-
ing for the historical resources which may be placed

-in the depository by or in the name of the commis-

sion.

(b) The division shall coordinate the filming of
essential local government records with the preser-
vation activities conducted by the depository pro-
gram,

(¢) For any designated depository’s geographical
area of the state, microfilming, storage of security
copies, film processing, or duplication of microfilm
records may be done:

(1) at any regional depository that has adequate
facilities;
(2) in the local government office’ where the
records are created or stored; or
(3) at any other suitable and convenient location
within the geographical area.
Transfer or Loan of Resources

Sec. 4. (a) The commission may transfer to a
depository historical resources that are under the
custody and control of the commission.
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(b) The commission may lend to a depository, for
purposes of research or exhibit, and for a length of
time and on such conditions as the commission may

determine, historical resources that are under the

custedy and control of the commission.

(c) The commission may transfer historical re-
-sources placed by or in the name of the commission
in a depository to another depository.

Offer, Acceptance and Loan of Resources; Transfer or
Destruction of Certain Documents Undeliverable to
Parties Entitled to Them

Sec. 5. (a) County commissioners, city councils,
the custodians of public records, and private parties
may offer; and the Texas lerary and Historical
Commlsswn1 may accept, historical resources for
preservation and retention in a ‘depository. Docu-
ments filed as exhibits or discovery instruments in
county, district, or justice courts, and recorded in-
struments not created for the purpose of being
maintained in a county or district office, which are
undeliverable to the parties entitled to take posses-
sion of them, may be transferred to the State Li-
brary. or destroyed after the perlod of time set by
law. .

(b) County commissioners, city council members,
city clerks or secretaries, other custodians of public
records, and private parties may lend historical re-

-sources to a depository for a Iength of time and on
such conditions as the commission may prescribe.

1 Name changed to Texas State lerary and Archives Commis-
sion; see-art. 5434b.

' Removal of Resources

Sec. 6. This Act shall riot be construed to pre-
vent the commission from removing historical re-
sources placed by or in the name of the commission
in depositories if the commission determines that
the removal would insure the safety or availability
of the historical resources.

Rules and Regulations

" Sec. 7. The State Librarian shall formulate pro-
posed rules and regulations necessary to the admm-
istration of the system of depositories.

Duties of State Librarian

Sec. 8. The State Librarian shall supervise the
system of depositories and shall promulgate the
rules and regulations approved by the commission.

Force and Effect of Microfilm Copies

Sec. 9. A microfilm copy.of an original record
that is produced by the division under this Act has
the same force and effect as the original record and
may be used as such in any judicial or admmnstra—
tive proceeding in this state.
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Appropriations -

Sec. 10. The legislature may epproprlate funds
to the commission sufficient for the purpose of
carrying out the provisions of this Act.

Conflicting Laws Repealed

Sec. 11. (a) All laws in conflict with the provi-
sions of this Act are hereby repealed to the extent
of the conflict.

(b) Section 8 of Article 5442¢, Vernon’s Texas
Civil Statutes, is hereby repealed.

[Acts 1971, 62nd Leg., p. 1731, ch. 503, eff. Aug. 30, 1971.
Amended by Acts 1973, 68rd Leg., p. 254, ch. 122, § 1, eff.
May 18, 1973; Acts 1979, 66th Leg., p. 858, ch. 382, §§ 10,
12, eff. Aug. 27, 1979; Acts 1979, 66th Leg., p. 1448, ch.

637, § 1, eff. Aug. 27, 1979; Acts 1983, 68th Leg., p. 875,

ch. 202, § 1, eff. Sept. 1, 1983; Acts 1988, 68th Leg., p.
3392, ch. 567, art. 2, § 6, eff. Jan. 1, 1984.]

Section 2 of the 1973 amendatory act provided:

“If any word, phrase, clause, provision; sentence, or part of this
Act shall be- held to be invalid or unconstitutional, such invalidity
or unconstitutionality shall not affect the validity of the remainder
of this Act. The legislature hereby declares that it would have
passed the remainder of this Aet if it had known that any such
word, phrase, clause, provision, sentence, or-part thereof would be
declared invalid or unconstitutional.”

Art. 5442¢. Maintenance and Disposition of Cer-

tain County Records

Definitions
Sec. 1. In this Act:

(1) “County. record” means any record required
or authorized by law to be maintained in a county or
precinct office or the office of district clerk.

(2) “Custodian” means the officer responsible for
keeping a county record.

Records Manual

Sec. 2. (a) The state librarian shall direct the
staff of the regional historical resource depository
program in the preparation of a county records
manual. Those preparing the manual shall consult
with affected local officials and other interested
persons.

(b) The manual shall list the various types of
county records, state the minimum retention period
presecribed by law for those records for which a
minimum retention period is so prescribed, and pre-
scribe a minimum retention period for all other
county records except those subjeet to Section 8 of
this Act. When the manual takes effect, those
retention periods prescribed by it for county records
for which no retention period is prescribed by law
have the same effect as if they were prescribed by
law.

(c) The manual also shall contain information to
assist local officials in carrying out their functions
under this Aet, including model records schedules
and implementation plans, and may prescribe rules
consistent with this Act governing the disposition of
obsolete county records.
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(d) The manual has no legal effect until it is
approved by a majority of the members of a review
committee constituted as provided in Section 3 of
this Act. The committee’s approval is effective
when a copy of the manual and a statement of its
approval, signed and acknowledged by a majority of
the members of the committee, is filed in the office
of the Secretary of State.

(e) The state librarian may amend the manual
from time to time. An amendment is effective
when the state librarian files a certified copy of the
amendment in the office of the Secretary of State,
except that an amendment must first be approved
by a review committee in the same manner as
provided for approval of the original manual if it:

(1) prescribes a minimum retention period for a
county record required by law to be kept and for
which a minimum retention period is not prescribed
by state law;

(2) changes a minimum retention period estab-
lished by the manual; or

(3) changes the rules governing disposition of ob-
solete county records.

Review Committee

Sec. 8. (a) A review committee required under
this Act is composed of:

(1) the state librarian, who is chairman of the
committee;

(2) the attorney general;

(3) a representative of the Texas Historical Com-
mission, appointed by the commission; and

'(4) one county clerk; one district clerk; one coun-
ty judge or county commissioner; one county audi-
tor; one county, district, or criminal distriet attor-
ney; ome county treasurer; one sheriff; and one
county assessor-collector of taxes, each of whom
shall be appointed by the state librarian.

(b) Except as provided in Subsection (d) of this
section, an officer is eligible for appointment to the
review committee under Subdivision (4), Subsection
(a) of this section only if:

(1) he has been nominated by a petition signed by
at least 50 other officers of the type nominated; or

(2) he has been nominated by an organization
representing officers of the type nominated that has
as members at least 50 of those officers.

(¢) For the purposes of Subsection (b) of this
section, county judges and commissioners are of the
same type and county, district, and criminal district
attorneys are of the same type.

(d) At least 30 days before making an appoint-
ment under Subdivision (4), Subsection (a) of this
section, the state librarian shall cause to be publish-
ed in the Texas Register a notice of his intention to
make the appointment. If the state librarian does
not receive a nomination for a particular type of
officer meeting the requirements of Subsection (b)
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of this section before the 31st day after the notice is
published, a nomination is not required.

(e) Service on a review committee by a public
officer is an additional duty of his office.

(f) Members of the committee receive no compen-
sation, but they are entitled to be paid their actual
expenses incurred on committee business. The pay-
ment of the expenses of the attorney general and
the representative of the Texas Historical Commis-
sion shall be paid from funds of the attorney gener-
al’s office and the commission, respectively. The
payment of the expenses of other members of the
committee shall be from funds of the Texas State
Library and Archives Commission.

(g) A review committee ceases to exist when it
completes the work for which it was constituted
unless it is sooner discharged by the state librarian.

Records Schedule and Implementation Plan

Sec. 4. (a) A custodian of county records may
prepare a records schedule applicable to his office
and a plan for its implementation. On the request
of the custodian, the state librarian and the staff of
the regional historical resource depository program
shall assist the custodian in this regard by furnish-
ing him recommended model records schedules and
implementation plans and other information.

(b) A records schedule, if prepared, shall contain
an inventory of county records kept by the custodi-
an. It shall prescribe a minimum retention period
for each type of record. The retention period for
each type of record must be at least as long as that
prescribed by law or established in the county
records manual.

(c) If a custodian prepares a records schedule, he
shall also prepare an implementation.plan that pre-
seribes, in conformity with this Act, the manner and
procedure for disposing of records no longer needed
on the expiration of the applicable retention period.

(d) The records schedule and implementation plan
take effect when the custodian files a certified copy
of the schedule and plan in the office of the county
clerk. The custodian may amend an existing sched-
ule or plan. An amendment takes effect when the
custodian files a certified copy of it in the office of
the county clerk.

Disposition of Obsolete Records

Sec. 5. (a) When the retention period expires for
a county record subject to an approved records
schedule and implementation plan, and in the judg-
ment of the custodian the record is no longer need-
ed, he may dispose of the record in accordance with
the implementation plan, the county records manu-
al, and the provisions of this Act.

(b) No county record may be destroyed pursuant
to an implementation plan unless at least 60 days
before the day it is destroyed the custodian gives

"written notice to the state librarian of his intention

to destroy the record. The notice must sufficiently
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describe the record to enable the state librarian to
determine if it should be transferred to the state
library for preservation in a regional historical re-
source depository. If the state librarian requests
that a record be transferred, the custodian shall
comply with the request. Otherwise, the record
may be destroyed.

(c) County records may be destroyed only by the
sale of them for recycling purposes or by shredding
them or burning them. Regardless of the method
used, adequate safeguards must be employed to
insure that they do not remain in their original state
and are no longer recognizable as county records.

(d) No later than the 10th day before records are
destroyed, the custodian shall file and record with
the county clerk a notice stating which records are
to be destroyed, how they are to be destroyed, and
the date they are to be destroyed. The same day
the notice is filed, the county clerk shall post a copy
of it in the same manner that notices of meetings
are posted under Chapter 271, Acts of the 60th
Legislature, Regular Session, 1967, as amended (Ar-
ticle 6252-17, Vernon’s Texas Civil Statutes).

(e) No person is civilly liable for the destruction
of a record in accordance with this Act and an
approved records schedule and implementation plan.

Transferral of Records to State Library

Sec. 6. (a) A custodian may transfer to the state
library for preservation in a regional historical re-
source depository any county record that is not
needed for administrative purposes.

(b) When a custodian transfers a county record to
the state library under Subsection (a) of this section
or under Subsection (b), Section 5 of this Act, the
state librarian shall give the custodian a receipt for
the record. The custodian is not required to make a
microfilm or other copy of the record before trans-
ferring it. :

(¢) The state librarian may make certified copies
of county records that have been transferred to the
state library. Each certified copy shall state that it
is a true and correct copy of the record in the state
librarian’s custody. A certified copy made under
the authority of this subsection has the same force
and effect for all purposes as a copy certified by the
county clerk or other custodian as provided by law.

Microfilming of Records

Sec. 7. This Act does not require the microfilm-
ing of county records, but an implementation plan
may include provision for microfilming of records in
accordance with other state law.

Sec. 8. Repealed by Acts 1983, 68th Leg., p. 881,
ch. 202, § 1, eff. Sept. 1, 1983.

[Acts 1977, 65th Leg., p. 1198, ch. 463, §§ 1 to 8, eff. Aug.
29, 1977. Amended by Acts 1979, 66th Leg., p. 859, ch.
382, § 13, eff. Aug. 27, 1979; Acts 1983, 68th Leg., p. 881,
ch. 202, § 1, eff. Sept. 1, 1983.]
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Section 8 of this article was repealed under the terms of an
amendment to art. 5442b. See art. 5442h, § 11(b).

Art. 5443. Sale of Archives

The Commission is authorized to sell copies of the
Texas Archives, printed with funds appropriated for
that purpose, at a price not to exceed twenty-five
per cent above the cost of publishing, and all mon-
eys received from such sale shall be paid into the
State Treasury. One copy of each such volume may
be distributed free to the Governor, the members of
the Legislature, and to the libraries, indicated in the
preceding article.

[Acts 1925, S.B. 84.]

Art. 5444. Repealed by Acts 1969, 61st Leg., p.
154, ch. 55, § 13, eff. Sept. 1, 1969

See, now, art. 5444a.

Art. 5444a. Legislative Reference Library
Definitions
Sec. 1. In this Act, unless the context requires a

- different meaning,

(1) “library” means the legislative reference li-
brary;

(2} “board” means the legislative 1ivbrbary board;

(8) “director” means the director of the legisla-
tive reference library.

Transfer of Functiohs and Duties

Sec. 2. The functions and duties now performed
by the legislative reference section of the state
library are transferred to the legislative reference
library, which is established as an independent
agency of the legislature.

Application of Sunset Act

Sec. 2a. The Legislative Reference Library is
subject to the Texas Sunset Act;1 and unless con-
tinued in existence as provided by that Act the
library is abolished, and this Act expires effective
September 1, 1989.

1 Article 5429k.
Board; Membership and Expenses

Sec. 3. (a) The library is under the control of,
and administered by, the legislative library board
composed of the lieutenant governor, the speaker of
the House of Representatives, the chairman of the
Senate finance committee, the chairman of the ap-
propriations tommittee of the House of Representa-
tives, and one other member of the Senate and one
other member of the House of Representatives,
appointed by the president of the Senate and the
speaker of the House of Representatives, respec-
tively.

(b) Members of the legislative library board are
not entitled to compensation for service on the
board, but each member is entitled to reimburse-
ment for actual and necessary expenses incurred in
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attending meetings and performing official duties,
to be paid out of funds appropriated to the board.

Contents of Library; Aid to Legislature

Sec. 4. The library shall maintain for the use
and information of the members of the legislature,
the heads of state departments, and citizens of the
state, a legislative reference library containing
checklists and catalogues of current legislation in
this and other states, catalogues of bills and resolu-
tions presented in either House of the Legislature,
checklists of public documents of the several states,
including all reports issued by departments, agen-
cies, boards, and commissions of this state, and
digests of public laws of this and other states as
may best be made available for legislative use. The
director and employees of the library shall give any
aid and assistance requested by members of the
Legislature in researching and preparing bills and
resolutions. '

Director; Appointment, Term and Salary; Personnel

Sec. 5. The board shall appoint a director who
shall serve for a period of one year from September
1st of each year, unless sooner discharged by said
board for any reason. The salary of the director
shall be fixed by the board. The director may, with
the approval of the board, employ professional and
clerical personnel at salaries fixed by the board.

Transfer of Property; Inventory

Sec. 6. All books, documents, files, records,
equipment, and property of all kinds owned or used
by the legislative reference section of the state
library, and all facilities used for storage, are trans-
ferred to the library. The director and librarian of
the state library and the director of the library and !
shall sign a written agreement showing an invento-
ry of all property to be transferred. When the
agreement is signed, the comptroller of public ac-
counts shall transfer to the library the property
listed, enter the property in the inventory of the
library, and delete the property from the inventory
of the state library.

1 Word “and” probably should be omitted.

Library or Depository; Disposition of
Legislative Documents

Sec. 7. The library is a depository library, as
that term is defined by Section 2, Chapter 438, Acts
of the 58th Legislature, 1963 (Article 5442a, Ver-
non’s Texas Civil Statutes), and shall receive state
documents and documents and publications from
other states which are distributed by the state li-
brary, in the manner in which they were received by
the legislative section of the state library.

(b) All printed daily legislative journals, bills, res-
olutions, and other legislative documents shall be
delivered daily to the library, and at the close of
each legislative session all daily journals, bills, and
resolutions in the hands of the sergeant-at-arms of
the House of Representatives and the Senate shall
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be delivered to the library to be disposed of at the
discretion of the director.

Transfer of Appropriations

Sec. 8. All money appropriated by the legisla-
ture to the state library and historical commission
for the purpose of operating and administering the
legislative reference section of the state library is
transferred to the board to be used only for operat-
ing and administering the library.

Rules and Regulations’

Sec. 9. The board shall make all reasonable

rules and regulations which are necessary to insure
efficient operation of the library.
[Acts 1969, 61st Leg., p. 154, ch. 55, eff. Sept. 1, 1969.
Amended by Acts 1971, 62nd Leg., p. 1112, ch. 243, § 1,
eff. May 17, 1971; Acts 1977, 65th Leg., p. 1855, ch. 735,
§ 2.164, eff. Aug. 29, 1977.]

Art. 5444b. State Law Library

Definitions

Sec. 1. In this Act, unless the context requires a
different meaning:

(1) “Library” means the State Law Library.
(2) “Board” means the State Law Library Board.

(8) “Director” means the director of the State
Law Library.

Transfer of Functions and Duties to Library;
Status as State Agency

Sec. 2. The functions and duties now performed
by the library of the Supreme Court under Article
1722, Revised Civil Statutes of Texas, 1925, are
transferred to the State Law Library, which is
established as an independent agency of the State.

Application of Sunset Act

Sec. 2a. The State Law Library is subject to the
Texas Sunset Act;! and unless continued in. exist-
ence as provided by that Act the library is abol-
ished, and this Act expires effective September 1,
1987.

1 Article 5429k.
Board; Members or Representatives; Compensation

See. 3. (a) The library is under the control of,
and administered by, the State Law Library Board
composed of the chief justice of the Supreme Court,
the presiding judge of the Court of Criminal Ap-
peals, and the Attorney General. - Each member of
the board may designate a personal representative
to serve for him.

(b) Members of the board or their designated
representatives are not entitled to compensation for
service on the board, but each member or represent-
ative is entitled to reimbursement for actual and
necessary expenses incurred in attending meetings
and performing official duties, to be paid out of
funds appropriated to the board.
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Legal Reference Facility; Use

Sec. 4. The library shall maintain a legal refer-
ence facility to include the statutes and case reports
from the several states and legal journals and peri-
odicals. The facility shall be maintained for the use
and information of the members and staff of the:

{1) Supreme Court;
(2) Court of Criminal Appeals;
(8) Attorney General’s Department;

(4) commissions, agencies, and boards of the oth-
er branches of State government; and

(5) citizens of the State.

Director; Staff Personnel; Salaries

Sec. 5. The board shall employ a director of the
library and shall fix his salary. The director shall
be accountable only to the board and shall serve at
the pleasure of the board. The director may, with
the approval of the board, employ professional and
clerical personnel at salaries fixed by the board.

Transfer of Books, Etc. to Library

Sec. 6. All books, documents, files, records,
equipment, and property of all kinds owned and
used by the Supreme Court Library, the Court of
Criminal Appeals library, and the Attorney Gener-
al's library are transferred to the State Law Li-
brary. :

State Law Library Fund; Appropriations; Transfers to
Fund; Effect Upon Other Law Libraries

Sec. 7. During the biennium ending August 31,
1973, the Comptroller of Public Accounts is hereby
authorized and directed to set up an account to be
known as the State Law Library Fund and is autho-
rized and directed to transfer into such account
from time to time moneys appropriated to the Su-
preme Court for the purpose of operating and ad-
ministering the Supreme Court Library. For the
purpose of operating and administering the library
for the Court of Criminal Appeals, the Comptroller
is authorized and directed to transfer into such
account from time to time such amounts as may be
necessary for such court’s appropriation for con-
sumable supplies and materials or other designation
for its library purposes. For the purpose of operat-
ing and administering the library for the Attorney
General, the Comptroller is authorized and directed
to transfer into such account from time to time such
amounts as may be necessary from the appropria-
tion to the Attorney General’s office for consumable
supplies and materials or other designation for its
library purposes. Such transfers may be made on
the direction of the Chief Justice of the Supreme
Court, the Presiding Judge of the Court of Criminal
Appeals, and the Attorney General, respectively.
Moneys in the State Law Library Fund may be
expended by the board or its duly authorized repre-
sentative for the purpose of maintaining, operating,
and keeping up to date the State Law Library.
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Moneys appropriated for use of the libraries of the
Supreme Court, Court of Criminal Appeals, and the
Attorney General’s office during the present bienni-
um shall not be affected by this Act.

Transfer of Books, Etc. to University of Texas
Law School Library

Sec. 8. The library may transfer any books, pa-
pers, and publications located in and belonging to
the library to the library of the Law School of the
University of Texas. The transfer may be made
only on the unanimous vote of the members of the
board. By majority vote the board may recall any
books, papers, or publications transferred by au-
thority of this section.

Rules and Regulations

Sec. 9. The board shall make all reasonable
rules and regulations which are necessary to insure
efficient operation of the library.

[Acts 1971, 62nd Leg., p. 2359, ch. 722, eff. June 8, 1971.
Amended by Acts 1977, 65th Leg., p. 1852, ch. 7385, § 2.141,
eff. Aug. 29, 1977.] ;

Art. 5445. Assistants

The Commission shall appoint an assistant librari-
an who shall rank as head of a department and who
in the absence of the State Librarian may sign and
certify accounts and documents in the same manner
and with the same legal authority as the State
Librarian. - Said assistant shall give bond to the
Governor in the sum of three thousand dollars and
shall take the official oath. Other assistants in the
State Library shall be appointed by the Commission
and be divided into four grades: Heads of depart-
ments, library assistants, clerks and laborers.
Heads of departments and library assistants shall
be required to have technical library training; and
heads of departments shall have had at least one
year of experience in library work prior to appoint-
ment. Clerks shall be required to hold a diploma
from a first class high school according to the
standards of the State Board of Education or the
University of Texas, or to present satisfactory evi-
dence of educational training equal to that provided
by such high school, and also to present satisfactory
evidence of proficiency in stenography and typewrit-
ing or book-keeping. Laborers must present satis-
factory evidence of education sufficient to do such
elementary clerical work as shall be required of
them. The archivist must present satisfactory evi-
dence of one year’s advanced work in American or
Southwestern history in a standard college and of a
fluent reading knowledge of Spanish and French;
provided, that the archivist shall not be required to
have technieal library school training or any library
experience.

[Acts 1925, S.B. 84.]

Art, 5446. Report to Governor

The Commission shall make a biennial report to
the Governor, which shall include the biennial report
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of the State Librarian. Said report shall present a
comprehensive view of the operation of the Commis-
sion in the discharge of the duties imposed by this
title, shall present a review of the library conditions
in this State, present an itemized statement of the
expenditures of the Commission, make such recom-
mendations as their experience shall suggest, and
present careful estimates of the sums of money
necessary for the carrying out of the provisions of
this title. Said report shall be made and printed,
and by the Governor laid before the Legislature as
other departmental reports.

[Acts 1925, S.B. 84.]

Art. 5446a. Library Systems Act

CHAPTER A. GENERAL PROVISION
Short Title ‘ :

Sec. 1. This Act may he cited as the Library
Systems Act.

Definitions

Sec. 2. In this Act, unless the context requires a
different definition:

(1) “Public library” means a library operated by a
single public agency or board that is freely open to
all persons under identical conditions and receives
its ginancial support in whole or in part from public
funds. v

(2) “Commission” means the Texas State Library
and Archives Commission.

(3) “State Librarian” means the director and li-
brarian of the Texas State Library.

(4) “Library system” means two or more public
libraries cooperating in a system approved by the
Commission to improve library service and to make
their resources accessible to all residents of the
area which the member libraries collectively serve.

(5) “State library system” means a network of
library systems, interrelated by contract, for the
purpose of organizing library resources and servic-
es for research, information, and recreation to im-
-prove statewide library service and to serve collec-
tively the .entire population of the state.

(6) ‘“Major resource system” means a network of
library systems attached to a major resource center,
consisting of area libraries joined cooperatively to
the major resource center and of community librar-
ies joined cooperatively to area libraries or directly
to the major resource center.

(7) “Major resource center” means a large public
library serving a population of 200,000 of more
within 4,000 or more square miles, and designated
as the central library of a major resource system
for referral service from area libraries in the sys-
tem, for cooperative service with other libraries in
the system, and for federated operations with other
libraries in the system.
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(8) “Area library” means a medium-sized public
library serving a population of 25,000 or ‘more,
which has been designated as an area library by the
Commission and is 2 member of a library system
interrelated to a major resource center.

(9) “Community library” means a small public
library serving a population of less than 25,000,
which is a member of a library system interrelated
to a major resource center.

(10) “Contract” means a written agreement be-
tween two or more libraries to cooperate, consoli-
date, or receive one or more services.

(11) “Standards” means the criteria established
by the Commission which must be met before a
library may be accredited and eligible for member-
ship in a major resource system.

(12) “Accreditation of libraries” means the evalu-
ation and rating of public libraries and library sys-
tems using the standards as a basis.

(13) “Governing body” means that body which
has the power to authorize a library to join, partici-
pate in or withdraw from a library system.

(14) “Library board” means the body which has
the authority to give administrative direction or
advisory counsel to a library or library system.

(15) “Regional library system” means a network
of library systems established under Section 10A of
this Act.

CHAPTER B. STATE LIBRARY SYSTEM
Establishment

Sec. 3. The Commission shall establish and de-
velop a state library system.

Advisory Board

Sec. 4. (a) The Commission shall appoint an ad-
visory board of five librarians qualified by training,
experience, and interest to advise the Commission
on the policy to be followed in the application of the
provisions of this Act.

(b) The term of office of a board member is three
years, except that the initial members shall draw
lots for terms, one to serve a one-year term, two to
serve a two-year term, and two to serve a three-
year term.

(c) The board shall meet at least once a year.
Other meetings may be called by the Commission
during the year.

(d) The members of the board shall serve without
compensation, but shall be reimbursed their actual
and necessary expenses incurred in the performance
of their official duties.

(e) Vacancies shall be filled for the remainder of
the unexpired term in the same manner as original
appointments, :

(f) No member may serve more than two consecu-
tive terms.
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Plan of Service

Sec. 5. The State Librarian shall submit an ini-
tial plan for the establishment of the state library
system and an annual plan for the development of
the system for review by the advisory board and
approval by the Commission.

CHAPTER C. MAJOR RESOURCE SYSTEM
AND REGIONAL LIBRARY SYSTEM

Authority to Establish

. Sec. 6. The Commission may establish and de-
velop major resource systems in conformity with
the plan for a state library system as provided in
Chapter B, Sec. 5 of this Act.

Membership in System

Sec. 7. (a) Eligibility for membership in a major
resource system is dependent on acereditation of the
library by the Commission on the basis of standards
established by the Commission.

(b) To meet population change, economic change,
and changing service strengths of member libraries,
a major resource system may be reorganized,
merged with another major resource system, or
partially transferred to another major resource sys-
tem by the Commission with the approval of the
majority of the appropriate governing bodies of the
libraries comprising the system. A regional library
system may be reorganized, divided, dissolved, or
merged into another regional library system in any
manner provided by bylaws of the corporation oper-
ating the system or by contract between the mem-
ber libraries and the managing authority of the
system.

Operation and Management

Sec. 8. (a) Governing bodies within a major re-
source system area or regional library system area
may join in the development, operation, and mainte-
nance of the system and appropriate and allocate
funds for its support.

(b) Governing bodies of political subdivisions of
the state may negotiate separately or collectively a
contract with the governing bodies of member li-
braries of a major resource system or regional
library system for all library services or for those
services defined in the contract.

(c) On petition of 10 percent of the qualified
electors in the latest general election of a county,
city, town, or village within a major resource sys-
tem service area or a regional library system ser-
vice area, the governing body of that political subdi-
vision shall call an election to vote on the question
of whether or not the political subdivision shall
establish contractual relationships with the system.

(d) The governing body.of a major resource cen-
ter, the governing body or managing authority of a
regional library system, and the Commission may
enter into contracts and agreements with the gov-
erning bodies of other libraries, including but not
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limited to other public libraries, school libraries and
media centers, academic libraries, technical informa-
tion and research libraries, or systems of such L-
braries, to provide or receive specialized resources
and services. The Texas State Library and Ar-
chives Commission shall coordinate and encourage
the dissemination of specialized resources and ser-
vices and may adopt rules for the contracts and
agreements authorized by this subsection.

Withdrawal From System

Sec. 9. (a) The governing body of any political
subdivision of the state may by resolution or ordi-
nance withdraw from a system. Notice of with-
drawal must be made not less than 90 days before
the end of the state fiscal year.

(b) The provision for termination of:all or part of
a major resource system does not prohibit revision
of the system by the Commission, with the approval
of the majority of the appropriate governing bodies,
by reorganization, by transfer of part of the sys-
tem, or by merger with other systems.

(c) The governing body of a public library which
proposes to become a major resource center shall
submit an initial plan of service for the major re-
source system to the State Librarian. Thereafter,
the governing body of the major resource center
shall submit an annual plan of system development,
made in consultation with the advisory council, to
the State Librarian.

Advisory Council

Sec. 10. (a) An advisory council for each major
resource system is established, consisting of six lay
members representing the member libraries of the
system.

(b) The governing body of each member library
of the system shall elect or appoint a representative
for the purpose of electing council members. The
representatives shall meet following their selection
and shall elect the initial council from their group.
Thereafter, the representatives in an annual meet-
ing shall elect members of their group to {ill council
vacancies arising due to expiration” of terms of
office. Other vacancies shall be filled for the unex-
pired term by the remaining members of the coun-
cil. The major resource center shall always have
one member on the council. .

(c) The term of office of a council member is
three years, except that the initial members shall

“draw lots for terms, two to serve a one-year term,

two to serve a two-year term, and two to serve a
three-year term. No- individual may serve more
than two consecutive terms.

(d) The council shall elect a chairman, x;ice chair-
man, and secretary. S

_ (e) The council shall meet at least once a year.
Other meetings may be held as often as is required
to transact necessary business. A majority of the
council membership constitutes a quorum. The
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council shall report business transacted at each
meeting to all member libraries of the system.

(f) The members of the council shall serve with-
out compensation, but shall be reimbursed their
actual and necessary expenses incurred in the per-
formance of their official duties.

(g) The council shall serve as a liaison agency
“between the member libraries and their governing
bodies and library boards to:

(1) advise in the formulation of the annual plan
for service to be offered by the system;

(2) recommend policies appropriate to services
needed;

(3) evaluate services received;
(4) counsel with administrative personnel; and

(5) recommend functions and limitations of con-
tracts between cooperating agencies.

(h) The functions of the advisory council in no
way diminish the powers of local library boards.

Regional Library System

Sec. 10A. (a) The governing bodies of two-
thirds of the member libraries of a major resource
system may elect, for the purpose of administering
the receipt and dispersal of services under this Act
within their area, to form a regional library system
that includes all libraries that are members of the
major resource system.

(b) Governing bodies of libraries within a regional
library system may establish a nonprofit corpora-
tion under the Texas Non-Profit Corporation Act, as
amended (Article 1896-1.01 et seq., Vernon’s Texas
Civil Statutes), to administer the system or may
contract with a private business to administer the
system. If the governing bodies form a nonprofit
corporation, they may select a board of directors
and adopt bylaws for the corporation. Bylaws
adopted or a contract executed under this section
may include provisions for funding, participation by
other libraries, and in the case of bylaws, for reor-
ganization, merger, division, and dissolution.

CHAPTER D. CONSTITUENTS OF MAJOR
RESOURCE SYSTEMS AND REGIONAL
LIBRARY SYSTEMS

Major Resource Center

Sec. 11. (a) The Commission may designate ma-
jor resource centers. Designation shall be made
from existing public libraries on the basis of criteria
approved by the Commission and agreed to by the
governing body of the library involved.

(b) The governing body of the library designated
by the Commission as a major resource center may
accept the designation by resolution or ordinance
stating the type of service to be given and the area
'to be served.

(c) The Commission may revoke the designation
of a major resource center which ceases to meet the
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criteria for a major resource center or which fails to
comply with obligations stated in the resolution or
ordinance agreements. The Commission shall pro-
vide a fair hearing on request of the major resource
center.

(d) Funds allocated by governing bodies contract-
ing with the major resource center and funds con-
tributed from state grants-in-aid for the purposes of
this Act shall be deposited with the governing body
operating the major resource center following such
procedures as may be agreed to by the contributing
agency.

(e) The powers of the governing board of the
major resource center in no way diminish the pow-
ers of local library boards.

Area Library

Sec. 12, (a) The Commission may designate area
libraries within each major resource system service
area to serve the surrounding area with library
services for which contracts are made with partici-
pating libraries. Area libraries may be designated
only from existing public libraries and on the basis
of criteria approved by the Commission and agreed
to by the governing body of the library involved.

(b} The governing body of the library designated
by the Commission as an area library may accept
the designation by resolution or ordinance stating
the type of service to be given and the area to be
served.

(c) The Commission may revoke the designation
of an area library which ceases to meet the criteria
for an area library or fails to comply with obliga-
tions stated in the resolution or ordinance agree-
ment. The Commission shall provide a fair hearing
on request of the major resource center or area
library.

(d) Funds allocated by governing bodies contract-
ing with the area library and funds contributed
from state grants-in-aid for the purposes of this Act
shall be deposited with the governing body operat-
ing the area library following such procedures as
may be agreed to by the contributing agency.

Community Library

Sec. 13. (a) Community libraries accredited by
the Commission are eligible for membership in a
major resource system.

(b) A community library may join a system by
resolution or ordinance of its governing body and
execution of contracts for service.

(c) The Commission may terminate the member-
ship of a community library in a system if the
community library loses its accreditation by ceasing
to meet the minimum standards established by the
Commission or fails to comply with obligations stat-
ed in the resolution or ordinance agreement,
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CHAPTER E. STATE GRANTS-IN-AID.
TO LIBRARIES

Establishment

Sec. 14. (a) A program of state grants within
the limitations of funds appropriated by the Texas
Legislature shall be established.

(b) The program of state grants shall include one
or more of the following:

(1) system operation grants, to strengthen major
resource system services to member libraries and
regional library system services to member librar-
ies, including grants to reimburse other libraries for
providing specialized services to major resource sys-
tems and regional library systems;

(2) incentive grants, to encourage libraries to join
together into larger units of service in order to meet
criteria for major resource system membership or\
regional library system membership; -

(8) establishment grants, to help establish librar-
ies which will qualify for major resource system
membership or regional library system membership
in communities without library service; and

(4) equalization grants, to help libraries in com-
munities with relatively limited taxable resources to
meet criteria for major resource system member-
ship or regional library system membership.

Rules ani Regulations

Sec. 15. (a) Proposed initial rules and regula-
tions necessary to the administration of the pro-
gram of state grants, including qualifications for
major resource system membership, shall be formu-
lated by the State Librarian with the advice of the
advisory board.

(b) These proposed rules and regulatlons shall be
published in the official publication of the Texas
State Library. Such publication shall include notice
of a public hearing before the Commission on the
proposed rules and regulations to be held on a date
certain not less than 30 nor more than 60 days
following the date of such publication.

(c) Following the public hearing, the Commission
shall approve the proposed rules and regulations or
return them to the State Librarian with recommen-
dations for change. - If the Commission returns the
proposed rules and regulations to the State Librari-
an with recommendations for change, the State
Librarian shall consider the recommendations for
change in consultation with the advisory board and
resubmit the proposed rules and regulations to the
Commission for its approval.

(d) Revised rules and regulations shall be adopted
under the same procedure provided in this Chapter
for the adoption of the initial rules and regulations.

(e) The Commission shall provide in its rules and
regulations requirements that ensure that both the
population served and the constituent member li-
braries are adequately represented in the conduct of
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system business relating to activities involved in the
development of a plan of service and adequately
represented on each major resource system adviso-
ry council. Rules and regulations adopted as re-
quired by this subsection do not apply to the gov-
erning board or board of directors of a regional
library system, which boards are governed by appli-
cable requirements of the Texas Business Corpora-
tion Act or the Texas Non-Profit Corporation Act,
as amended (Article 1396-1.01 et seq., Vernon’s
Texas Civil Statutes).

Administration

Sec. 16. The State Librarian shall administer the
program of state grants and shall promulgate the
rules and regulations approved by the Commission.

g Funding

N Sec. 17. (a) The Commission may use funds ap-
propriated by the Texas Legislature for personnel
and other administrative expenses necessary to
carry out the provisions of the Act.

(b) Libraries and library systems may use state
grants for materials; for personnel, equipment, and
administrative expenses; and for financing pro-
grams which enrich the services and materials of-
fered a community by its public library.

(c) State grants may not be used for site acquisi-
tion, construction, or for acquisition of bulldmgs, or
for payment of past debts.

(d) State aid to any free tax-supported public
library is a supplement to and not a replacement of
local support.

(e) System operation grants shall be apportioned
among the major resource systems and regional
library systems on the following basis:

Twenty-five percent of such funds shall be appor-
tioned equally among the major resource systems
and regional library systems that are operating
under Commission-approved programs of services,
budgets, and bylaws or contracts, and the remain-
ing seventy-five percent shall be apportioned among
the major resource systems and regional library
systems that are operating under Commission-ap-
proved programs of services, budgets, and bylaws
or contracts, on a per capita basis determined by the
last decennial census or the most recent official
population estimate of the U.S. Department of Com-
merce, Bureau of the Census.

CHAPTER F. OTHER PROVISIONS
Severability

Sec. 18. If any provision of this Act or the appli-
cation thereof to any person or circumstances is
held invalid, such invalidity shall not affect other
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provisions or applications of the Act which can be
given effect without the invalid provision or applica-
tion, and to this end the provisions of this Act are
declared to be severable.

Emergency Clause

Sec. 19. The importance of this legislation and
the crowded condition of the calendars in both hous-
es create an emergency and an imperative public
necessity that the Constitutional Rule requiring bills
to be read on three several days in each house be
suspended, and this Rule is hereby suspended.

[Acts 1969, 61st Leg., p. 61, ch. 24, eff. Sept. 1, 1969,
Amended by Acts 1977, 65th Leg., p. 809, ch. 301, §§ 1 to
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4, eff. Aug. 29, 1977, Acts 1979, 66th Leg., p. 859, ch. 382,
§ 14, eff. Aug. 27, 1979; Acts 1979, 66th Leg., p. 1774, ch.
720, 8 1, eff. Sept. 1, 1979; Acts 1983, 68th Leg., p. 565, ch.
116, 88 3 to 9, eff. Sept. 1, 1983.]

The headings of Chapters C and D of this article were amended
by Acts 1983, 68th Leg., p. 567, ch. 116, §§ 4 and 6, respectively.

Art. 5446b. Repealed by Acts 1979, 66th Leg., p.
© 2429, ch. 842, art.'1, § 2(1), eff.
Sept. 1, 1979
Acts 1979, 66th Leg., ch. 842, repealing this article, enacts the
Human Resources Code.

For disposition of the subject matter of the repealed article, see
Disposition Table preceding the Human Resources Code.



TITLE 90
LIENS

CHAPTER ONE. JUDGMENT LIENS

Arts. 5447 to 5451. Repealed by Acts 1983, 68th
Leg., p. 3729, ch. 576, § 6, eff. Jan. 1,
1984 )
Acts 1983, 68th Leg., ch. 576, repealing these articles, enacts the
Property Code.

For disposition of the subject matter of the repealed articles, see
Disposition Table preceding the Property Code.

CHAPTER TWO. MECHANICS, CONTRAC-
TORS AND MATERIAL MEN

Arts. 5452 to 5456. Repealed by Acts 1983, 68th
Leg., p. 3729, ch. 576, § 6, eff. Jan. 1,
1984
Acts 1983, 68th Leg., ch. 576, repealing these articles, enacts the
Property Code.

For disposition of the subject matter of the repealed articles, see
Disposition Table preceding the Property Code.

Without reference to the repeal by Acts 1983, 68th Leg., p. 3729,
ch. 576, § 6, art. 5453 was amended by Acts 1983, 68th Leg., p.
4574, ch. 763, § 1.

For text of Acts 1988, 68th Leg., p. 45674, ch. 763, § 1, see the
italicized note following Property Code, § 53.083.

Art. 5457. Repealed by Acts 1961, 57th Leg., p.
863, ch. 382, § 11, eff. Aug. 28, 1961

See, now, Property Code, § 53.054.

Arts. 5458 to 5460. Repealed by Acts 1983, 68th
Leg., p. 3729, ch. 576, 56, eff. Jan. 1,
1984
Acts 1983, 68th Leg., ch. 576, repealing these articles, enacts the
Property Code.

For disposition of the subject matter of the repealed articles, see
Disposition Table preceding the Property Code.

Arts. 5461, 5462. Repealed by Acts 1961, 57th
Leg., p. 863, ch. 382, § 11, eff. Aug.
28, 1961

See, now, Property Code, §§ 53.052, 53.055 to 53.058, and 53.083.

Arts. 5463, 5464. Repealed by Acts 1983, 68th
Leg., p. 3729, ch. 576, § 6, eff. Jan. 1,
1984
Acts 1983, 68th Leg., ch. 576, repealing these articles, enacts the
Property Code.

For disposition of the subject matter of the repealed articles, see
Disposition Table preceding the Property Code.

Art. 5465. Repealed by Acts 1961, 57th Leg., p.
863, ch. 382, § 11, eff. Aug. 28, 1961

See, now, Property Code, & 53.083.

Arts. 5466 to 5472e. Repealed by Acts 1983, 68th
Leg., p. 3729, ch. 576, § 6, eff. Jan. 1,
1984 ‘

Acts 1983, 68th Leg., ch. 576, repéaling these articles, enacts the
Property Code.

For disposition of the subject matter of the repealéd articles, see
Disposition Table preceding the Property Code.

CHAPTER THREE. OIL AND MINERAL
PROPERTY

Arts. 5473 to 5479. Repealed by Acts 1983, 68th
Leg., p. 3729, ch. 576, § 6, eff. Jan. 1,
1984

Acts 1983, 68th Leg., ch. 576, repealing these articles, enacts the
Property Code.

For disposition of the subject matter of the repealed articles, see
Disposition Table preceding the Property Code.

CHAPTER FOUR. LIENS OF RAILROAD -
LABORERS

Arts. 5480 to 5482. Repealed by Acts 1983, 68th
Leg., p. 3729, ch. 576, § 6, eff. Jan. 1,
1984
Acts 1983, 68th Leg., ch. 576, repealing these articles, enacts the
Property Code.

For disposition of the subject matter of the repealed articles, see
Disposition Table preceding the Property Code.

CHAPTER FIVE. FARM, FACTORY AND
STORE OPERATIVES

Arts. 5483 to 5488. Repealed by Acts 1983, 68th
Leg., p. 3729, ch. 576, § 6, eff. Jan. 1,
1984
Acts 1983, 68th Leg., ch. 576, repealing these articles, enacts the
Property Code.

For disposition of the subject matter of the repealed articles, see
Disposition Table preceding the Property Code.

CHAPTER SIX. CHATTEL MORTGAGES

Arts. 5489 to 5499a. Repealed by Acts 1965, 59th
Leg., vol. 2, p. 1, ch. 721, § 10-102,
eff. June 30, 1966

Acts 1965, 59th Leg., vol. 2, p. 1, ch. 721,
enacting the Uniform Commercial Code,
repealed articles 5489 to 5499a effective
June 30, 1966. Acts 1965, 59th Leg., vol. 2,
p. 1, ch. 721 was itself repealed by Acts
1967, 60th Leg., vol. 2, p. 2343, ch. 785,
adopting the Business & Commerce Code
effective September 1, 1967. However, the
latter Act specifically provided that the
repeal did not affect the prior operation
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of the 1965 Act or any prior action taken
under it.
See, now, Business and Commerce Code, § 9.201 et seq.

Arts. 549%a-1 to 5499a-50. Reserved for future
legislation

CHAPTER SIX-A. UNIFORM TRUSTS
RECEIPTS ACT [REPEALED]

Art. 5499a~51. Repealed by Acts 1965, 59th Leg.,
vol. 2, p. 1, ch. 721, § 10-102, eff.
June 30, 1966

Acts 1965, 59th Leg., vol. 2, p. 1, ch. 721,
enacting the Uniform Commercial Code,
repealed article 5499a-51 effective June
30, 1966. Acts 1965, 59th Leg., vol. 2, p. 1,
ch. 721 was itself repealed by Acts 1967,
60th Leg., vol. 3, p. 2843, ch. 785, adopting
the Business & Commerce Code effective
September 1, 1967. However, the latter
Act specifically provided that the repeal
did not affect the prior operaiion of the
1965 Act or any prior action taken under
it.

See, now, Business and Commerce Code, § 9.101 et seq.

CHAPTER SEVEN. OTHER LIENS

Arts. 5500 to 5506b. Repealed by Acts 1983, 68th
Leg., p. 3729, ch. 576, § 6, eff. Jan. 1,
1984

*Acts 1983, 68th Leg., ch. 576, repealing these articles, enacts the
Property Code. :

LIENS

Art. 5506¢

For disposition of the subject matter of the repealed articles, see
Disposition Table preceding the Property Code.

Without reference to the repeal by Acts 1983, 68th Leg., p. 3729,
ch. 576, § 6, art. 5503 was amended by Acts 1983, 68th Leg., p.
4064, ch. 636, § 5.

For text of Acts 1983, 68th Leg., p. 4064, ch. 636, § §, see the
italicized note following Property Code, §§ 70.001, 70.008.

Without reference to the repeal by Acts 1983, 68th Leg., p. 8729,
ch. 576, § 6, art. 55042 was amended by Acts 1983, 68th Leg., p.
4065, ch. 636, § 6.

For text of Acts 1983, 68th Leg., p. 4064, ch. 636, § 6, see the
italicized notes following Property Code, §§ 70.004, 70.006.

Art. 5506¢c. Repealed by Acts 1965, 59th Leg., vol.
2, p. 1, ch. 721, § 10-102, eff. June

30, 1966

Acts 1965, 59th Leg., vol. 2, p. 1; ch. 721,
enacting the Uniform Commercial Code,
repealed article 5506¢ effective June 30,
1966. Acts 1965, 59th Leg., vol. 2, p. 1, ch.
721 was itself repealed by Acts 1967, 60th
Leg., vol. 9, p. 2343, ch. 785, adopting the
Business & Commerce Code effective Sep-
tember 1, 1967, However, the laiter Act
specifically provided that the repeal did
not affect the prior operation of the 1965
Act or any prior action taken under it.

See, now, Business and Commerce Code, § 9.101 et seq.
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5546. Notice of Claims for Damages.

1. LIMITATIONS OF ACTIONS FOR LANDS

Art. 5507. * Three Years Possession

Suits to recover real estate, as against a person in
peaceable and adverse possession thereof under ti-
tle or color of title, shall be instituted within three
years next after the cause of action accrued and
not afterward,

[Acts 1925, S.B. 84.]

Art. 5508. “Title” and “Color of Title”  Defined

By the term “title” is meant a regular chain of
transfers from or under the sovereignty of the soil,
and by “color of title” is meant a consecutive chain
of such transfers down to such person in posses-
sion, without being regular, as if one or more of the
memorials or muniments be not registered, or not
duly registered, or be only in writing, or such like
defect as may not extend to or include the want of
intrinsic fairness and honesty; or when the party in
possession shall hold the same by a certificate of
headright, land warrant, or land scrip, with a chain
of transfer down to him in possession.

[Acts 1925, S.B. 84.]

Art. 5509. Five Years’ Possession

Every suit to recover real estate as against a
person having peaceable and adverse possession
thereof, cultivating, using or enjoying the same, and
paying taxes thereon, if any, and claiming under a
deed or deeds duly registered, shall be instituted
within five years next after cause of action shall
have accrued, and not afterward. This article shall
not apply to one in possession of land, who deraigns
title through a forged deed. And no one claiming
under a forged deed, or deed executed under a
forged power of attorney shall be allowed the bene-
fits of this article.

[Acts 1925, S.B. 84.]

Art. 5510. Ten Years’ Possession

Any person who has the right of action for the
recovery of lands, tenements or hereditaments
against another having peaceable and adverse pos-
session thereof, cultivating, using or enjoying the

3418
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same, shall institute his suit therefor within ten
years next after his cause of action shall have
accrued, and not afterward. The peaceable and
adverse possession contemplated in this article, as
against the person having right of action, shall be
construed to embrace not more than one hundred
and sixty acres, including the improvements or the
number of acres actually enclosed, should the same
exceed one hundred and sixty acres; but when such
possession is taken and held under some written
memorandum of title, other than a deed, which fixes
the boundaries of the possessor’s claim and is duly
registered, such peaceable possession shall be con-
strued to be co-extensive with the boundaries speci-
fied in such instrument. R

[Acts 1925, 5.B. 84.]

Art. 5511. Land Surrounded by Other Lands

A tract of land owned by one person, entirely
surrounded by a tract or tracts owned, claimed or
fenced by another, shall not be considered inclosed
by a. fence inclosing the circumscribing tract or
tracts, or any part thereof; nor shall the possession
by the owner or claimant of such circumscribing
land of such interior tract be the peaceable and
adverse possession contemplated by Article 5510
unless the same be segregated and-separated from
the circumscribing land by a fence, or unless. at
least one-tenth thereof be cultivated and used for
agricultural purposes, or used for manufacturing
purposes.

[Acts 1925, S.B. 84.]

Art. 5512, Possession by Adjacent Owner

Possession of land belonging to another by a
person owning or claiming five thousand acres or
more of lands inclosed by a fence in connection
therewith; or adjoining thereto, shall not be the
peaceable and adverse possession contemplated by
Article 5510 unless said land so belonging to anoth-

er shall be segregated and separated by a substan-

tial fence from said lands connected therewith or
thereto adjoining or unless at least one-tenth there-
of shall be cultivated and used for agricultural
purposes or used for manufacturing purposes, or
unless there be actual possession thereof.

[Acts 1925, S.B. 84.]

Art. 5513, Title by Possession

Whenever an action for the recovery of real es-
tate is barred by any provision of this title, the
person having such peaceable and adverse posses-
sion shall be held to have full title, precluding all
claims. ' '

[Acts 1925, S.B. 84]

Art. 5514,

“Peaceable possession” is such as is continuous
and not interrupted by adverse suit to recover the
estate.

[Acts 1925, S.B. 84.]

“Peaceable Possession”
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Art. 5518

Art. 5515.

“Adverse possession” is an actual and visible
appropriation of the land, commenced and continued
under a claim-of right inconsistent with and hostile
to the claim of another.

[Acts 1925, S.B. 84.]

“Adverse Possession”

Art. 5516. Possession by Different Persons

Peaceable and adverse possession need not be
continued in the same person, but when held by
different persons successively there must be a privi-
ty of estate between them.

[Acts 1925, S.B. 84.]

Art. 5517. Right of the State, Counties, Cities
and School Districts

The right of the State, all counties, incorporated
cities and all school districts shall not be barred by
any of the provisions of this Title, nor shall any
person ever acquire, by occupancy or adverse pos-
session, any right or title to any part or portion of
any road, street, alley, sidewalk, or grounds which
belong to any town, city, or county, or which have
been donated or dedicated for public use to any such
town,-city, or county by the owner thereof, or which
have been laid out or dedicated in any manner to
public use in any town, city, or county in this State.

[Acts 1925, S.B. 84. Amended by Acts 1939, 46th Leg., p.
485, § 1; Acts 1953, 53rd Leg., p. 857, ch. 348, § 1]

Art. 5518. Person Under Disability

If a person entitled to sue for the recovery of real
property or make any defense founded on the title
thereto, be at the time such title shall first descend
or the adverse possession commence:

1. A person, including a married person, under
twenty-one years of age, or

2. In time of war, a person in the military or
naval service of the United States, or

3. A person of unsound mind, or

4. A person imprisoned, the time during which
such disability or status shall continue shall not be
deemed any portion of the time limited for the
commencement of such suit, or the making of such
defense; and such person shall have the same time
after the removal of his disability that is allowed to
others by the provisions of this title; provided, that
notwithstanding a person may be or may have been
laboring under any of the disabilities mentioned in
this Article, one having the right of action for the
recovery of any lands, tenements or hereditaments
against another having peaceable and adverse pos-
session thereof, cultivating, using or enjoying same,
shall institute his suit therefor within twenty-five
years next after his cause of action shall have
accrued and not thereafter.

[Acts 1925, S.B. 84. Amended by Acts 1967, 60th Leg., p.
739, ch. 309, § 3, eff. Jan. 1, 1968.]



Art. 5519

Art. 5519. Action Barred in Twenty-Five Years

No person who has a right of action for the
recovery of real estate shall be permitted to main-
tain an action therefor against any person having
peaceable and adverse possession of such real es-
tate for a period of twenty-five years prior to the
filing of such action, under claim of right, in good
faith, under a deed or deeds, or any instrument or
instruments, purporting to convey the same, which
deed or deeds or instrument or instruments purport-
ing to convey the same have been recorded in the
deed records of the county in which the real estate
or a part thereof is situated; and one so holding and
claiming such real estate under such claim of title
and possession shall be held to have a good market-
able title thereto, and on proof of the above facts
shall be held to have established title by limitation
to such real estate regardless of minority, insanity
or other disability in the adverse claimant, or any
person under whom such adverse claimant claims,
existing at the time of the accrual of the cause of
action, or at any time thereafter. Such peaceable
and adverse possession need not be continued in the
same person, but when held by different persons
successively there must be a privity of estate be-
tween them. The adverse possession of any part of
such real estate shall extend to and be held to

include all of the property described in such deed or

instrument conveying or purporting to convey, un-
der which entry was made upon such land or any
part thereof, and by instrument purporting to con-
vey shall be meant any instrument in the form of a
deed or which contains language showing an inten-
tion to convey even though such instrument, for
want of proper execution or for other cause is void
on its face or in fact.

[Acts 1925, S.B. 84. Amended by Acts 1927, 40th Leg., p.
369, ch. 250, § 1; Acts 1967, 60th Leg., p. 740, ch. 309, § 3,
eff. Jan. 1, 1968.]

Art. 5519a.

In all suits involving the title to land not claimed
by the State, if it be shown that those holding the
apparent record title thereto have not exercised
dominion over such land or have not paid taxes
thereon, one or more years during the period of
twenty-five years next preceding the filing of such
suit and during such period the opposing parties
and those whose estate they own are shown to have
openly exercised dominion over and asserted cldim
to same and have paid taxes thereon annually be-
fore becoming delinquent for as many as twenty-
five years during such period, such facts shall con-
stitute prima facie proof that the title thereto had
passed to such persons so exercising dominion over,
claiming and paying taxes thereon.

Sec. 2. This Act shall in no way affect any Stat-
ute of Limitation or the right to prove title by
circumstantial evidence under the present Rule of
Decision in the Courts of this State nor to suits

Title to Land by Limitation
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between trustees and their beneficiaries nor to suits
now pending.

[Acts 1930, 41st Leg., 5th C.S,, p. 162, ch.-30. Amended by
Acts 1931, -42nd Leg., p. 288, ch. 169.]

Art. 5520. Actions by Vendors and on Voluntary
Mechanic’s or Materialman’s Lien;
Tolling; Presumption of Payment

All actions for the recovery of real estate by
virtue of a superior title retained by the vendor in a
deed of conveyance or purchase money note, or for
the foreclosure of any vendor’s, mortgage, deed of
trust or voluntary mechanic’s or materialman’s lien
on real estate, securing a note or other written
obligation, shall be instituted, and all sales of real
estate in the exercise of a power of sale under a
mortgage or deed of trust securing any such lien
debts shall be made, within four (4) years after the
cause of action shall have accrued, and not after-
ward.

No time shall be counted out by a toll of limita-
tions under any other Statutes, except Article 5538,
Revised Civil Statutes of Texas, 1925, in caleulating
any aforesaid limitation period invoked by a bona
fide purchaser, lien holder or lessee who has no
notice or knowledge of any such toll of limitations
and acquires his interest in the property at a time
when any said lien debt is more than four (4) years
past due and there is no written extension of record.

At the expiration of such four (4) year period
payment of any such lien debt shall be eonclusively
presumed to have been made, and the lien for the
security of same and any power of sale for the
enforcement thereof shall be void and cease to exist,
unless said lien is extended by written agreement of
the party or parties primarily liable for the payment
of the indebtedness, as provided by law; but any
such extension agreement shall be a nullity against
aforesaid bona fide third persons dealing with said
property without actual notice thereof and before
same is filed and recorded in the manner provided
for the acknowledgment and record of conveyances
of real estate.

Where a series of notes or other obligations or
one payable in installments is secured by such lien
on real estate, the aforesaid limitation period shall
not begin to run until the maturity date of said last
note, obligation or installment.

Provided that as to any aforesaid cause of action
heretofore accrued, where the period of limitation
has been tolled or interrupted by any other statute
so that the same is not barred by limitation prior to
the effective date of this Act, the limitation period
applicable thereto shall be either one (1) year from
the effective date of this Act or four (4) years from
the maturity of the lien debt, whichever is longer.

[Acts 1925, S.B. 84. Amended by Acts 1931, 42nd Leg., p.
930, ch. 136, § 2; Acts 1945, 49th Leg., p. 441, ch. 278
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Art. 5521. Repealed by Acts 1931, 42nd Leg., p.
230, ch. 136, § 1

See, now, art. 5520.

Art. 5522. Lien Continued in Force

When the date of maturity of either debt referred
to in either of the foregoing articles is extended, if
the contract of extension is signed and acknowl-
edged as provided for in the law relating to the
execution of deeds of conveyance by the party or
parties obligated to pay such indebtedness as ex-
tended and filed for record in the county clerk’s
office in the county in which the land is situated, the
lien shall continue and be in force until four years
after maturity of the notes as provided in such
extension, the same as in the original contract and
the lien shall so continue for any succeeding or
additional extension so made and recorded. The
date of maturity set forth in the deed of conveyance
or deed of trust or mortgage, or the recorded re-
newal and extension of the same, shall be conclusive
evidence of the date of maturity of the indebtedness
therein mentioned. Provided the owner of the land
and the holder of the note or notes may at any time
enter into a valid agreement renewing and extend-
ing the debt and lien, so long as it does not preju-
dice the rights of lien holders or purchasers subse-
quent to the date such liens became barred of
record under laws existing prior to the taking effect
of, or under this Act; as to all such lien holders or
purchasers any renewal or extension executed or
filed for record after the note or notes and lien or
liens were, or are, barred of record and before the
filing for record of such renewal or extension, such
renewal or extension shall be void.

[Acts 1925, S.B. 84.]

Art. 5523. ‘Repealed by Acts 1931, 42nd Leg., p.
230, ch. 136, § 1

See, now, arts. 5520, 5522.

Art. 5523a. Ten Year Limitation in Action for
Land

Any person who has the right of action for the
recovery of land because of any one or more of the
following defects in any instrument, where it has
not been signed by the proper officer of any corpo-
ration; or where the corporate seal of the corpora-
tion has not been impressed on such instrument; or
where the record does not show such corporate seal;
or because the record does not show authority
therefor by the Board of Directors and Stockholders
(or either of them) of a corporation; or where such
instrument was executed and delivered by a corpo-
ration which had been dissolved or whose charter
had expired, or whose corporate franchise had been
canceled, withdrawn or forfeited; or where the ex-
ecutor, administrator, guardian, assignee, receiver,
Master in Chancery, agent or trustee, or other agen-
cy making such instrument, signed or acknowledged
the same individually instead of in his representa-
tive or official capacity; or where such instrument
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is executed by a trustee without record of Judicial
or other ascertainment of the authority of such
trustee or of the verity of the facts therein recited;
or where the officer taking the acknowledgment of
such instrument having an official seal did not affix
the same to the certificate of acknowledgment; or
where the notarial seal is not shown of record; or
where the wording of the consideration may or
might create an implied lien in favor of grantor (By
this is not meant an express vendor’s lien retained);
shall institute his suit therefor not later than 10
years next after the date when such instrument has
been or hereafter may be actually recorded in the
office of the County Clerk of the county in which
such real estate is situated and not afterwards;
provided that such person, if not already barred by
limitation or otherwise, shall in case of instruments
of record for nine years or more, prior to the
effective date of this Act, have the right within one
year after the effective date of this Act, to bring
proceedings to contest the effect of such instrument
but not afterward; and providing further that noth-
ing herein contained shall be construed to operate
on any suit or action now pending or which may
have been heretofore determined in any court of
this State in which the validity of the making,
execution or acknowledgment of any such instru-
ment has been or may hereafter be drawn in ques-
tion; and provided further, this Act is cumulative of
all other laws on this subject and if any portion of
this Act be declared unconstitutional the remaining
portion shall not be affected thereby and shall re-
main in full force and effect. This Act shall not
apply to forged instruments, and shall be subject to
the provisions of Article 5518, Revised Civil Stat-
utes of 1925. .

[Acts 1929, 41st Leg., p.-394, ch. 181, § 1]

Art. 5523b. Attorney’s Fees in Land Possession
Suits

Sec. 1. Subject to the provisions of Section 2 of
this Act, if, in .an action for possession of land
between a party claiming under the record title to
the land and a party claiming by adverse posses-
sion, the prevailing party recovers possession from
a party unlawfully in actual possession, the court
may award reasonable attorney’s fees to the pre-
vailing party, in addition to his claim, if any, and
costs of suit.

Sec. 2. (a) To recover attorney’s fees as provid-
ed in Section 1 of this Act, the party seeking recov-
ery of possession must give the party unlawfully in
possession written notice and demand to vacate the
premises, by registered or certified mail, at least 10
days prior to filing the claim for the recovery of
possession.

(b) In the written notice and demand to vacate
the premises, the party seeking recovery of posses-
sion shall give notice that in the event the party
unlawfully in possession has not vacated the premis-
es within 10 days and a claim is filed by the party
seeking recovery of possession, judgment may be
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entered against the party unlawfully in possession
for attorney’s fees in an amount determined by the
court to be reasonable, plus costs of suit.

[Acts 19717, 65th Leg., p. 1105, ch. 406, eff. Aug. 29, 1977.]

2. LIMITATIONS OF PERSONAL ACTIONS

Art. 5524, Actions to be Commenced in One
Year

There shall be commenced and prosecuted within
one year after the cause of action shall have ac-
crued, and not afterward, all actions or suits in
courts of the following description:

1. Actions for malicious prosecution or for inju-
ries done to the character or reputation of another
by libel or slander.

2. Actions for damages for seduction, or breach
of promise of marriage.

[Acts 1925, S5.B. 84.]

Art. 5525. Survival of Cause of Action

All causes of action upon which suit has been or
may hereafter be brought for personal injuries, or
for injuries resulting in death, whether such injuries
be to the health or to the reputation, or to the
person of the injured party, shall not abate by
reason of the death of the person against whom
such cause of action shall have accrued, nor by
reason of the death of such injured person, but in
the case of the death of either or both, all such
causes of action shall survive to and in favor of the
heirs and legal representatives and estate of such
injured party and against the person, or persons
liable for such injuries and his or their legal repre-
sentatives, and may be instituted and prosecuted as
if such person or persons against whom same ac-
crued were alive.

[Acts 1925, S.B. 84. Amended by Acts 1927, 40th Leg., p.
356, ch. 239, § 1.]

Art. 5526. Actions to be Commenced in Two
Years

There shall be commenced and prosecuted within
two years after the cause of action shall have
accrued, and not afterward, all actions or suits in
court of the following description:

1. Actions of trespass for injury done to the
estate or the property of another.

2. Actions for detaining the personal property of
another, and for converting such property to one's
own use.

3. Actions for taking or carrying away the
goods and chattels of another.

4, Action for injury done to the person of anoth-
er.

5. Action for injury done to the person of anoth-
er where death ensued from such injury; and the
cause of action shall be considered as having ac-
crued at the death of the party injured.
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6. Actions of forcible entry and forcible detainer.

[Acts 1925, S.B. 84. Amended by Acts 1979, 66th Leg., p.
1768, ch. 716, § 1, eff. Aug. 27, 1979.]

Art. 5526a. Two Years Limitations on Claims for
Closing or Abandoning Streets or
Highways

Sec. 1. In all cases where the governing body of
any incorporated city or town has heretofore
passed, or shall hereafter pass, an ordinance closing
and abandoning, or attempting to close and aban-
don, any public street or alley, or any part thereof,
other than a State highway, within such city or
town, and in all cases where the commissioners’
court of any county has heretofore passed, or shall
hereafter pass, an order closing and abandoning, or
attempting to close and abandon, any public road or
thoroughfare, or any part thereof, other than a
State highway, within such county, any person,
firm, private corporation or public corporation hav-
ing a cause of action (not already barred by existing
limitation laws of this State at the time this Act
takes effect) for the recovery of any kind of relief in
the matter, whether damages or reopening or both,
may bring suit upon such cause of action within the
following time, to wit: (1) within two (2) years after
the effective date of this Act in cases where the
cause of action has accrued or shall accrue before
such effective date and not thereafter; (2) within
two (2) years after the passage of the ordinance or
order for closing and abandonment, and not there-
after, in cases where the cause of action shall
accrue on or after the effective date of this Act.

Sec. 2. In all cases where suit is not brought
within the time fixed by Section 1 hereof, the per-
son, firm or corporation (public or private) having
possession of the land in question shall thereupon
become vested with a complete limitation title to
same; and not only shall the causes of action men-
tioned in said Section 1 hereof be barred, but also
the right of the city, town or county to revoke or
rescind the ordinance or order hereinbefore referred
to shall be barred.

[Acts 1934, 43rd Leg., 2nd C.S., p. 86, ch. 34.]

Art. 5526b. Actions to be Commenced in Three
Years

Actions by Carriers of Property for Recovery
of Charges

Sec. 1. All actions at law by carriers of property
for compensation or hire for the recovery of their
charges, or any part thereof, shall be begun within
three years from the time the cause of action ac-
crues, and not after.

Actions Against Carriers of Property for Recovery
of Overcharges

Sec. 2. For recovery of overcharges, action at
law shall be begun against carriers of property for
compensation or hire within three years from the
time the cause of action accrues, and not after,
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subject to Section 3 of this Article, except that if
claim for the overcharge has been presented in
writing to the carrier within the three-year period of
limitation said period shall be extended to include
six months from the time notice in writing is given
by the carrier to the claimant of disallowance of the
claim, or any part or parts thereof, specified in the
notice.

Extension of Period of Limitation

Sec. 3. If on or before expiration of the three-
year period of limitation in Section 2 a carrier of
property for compensation or hire begins action
under Section 1 for recovery of charges in respect
of the same transportation service, or, without be-
ginning action, collects charges in respect of that

service, said period of limitation shall be extended to

include ninety days from the time such action is
begun or such charges are collected by the carrier.

Shipment of Property; Accrual of Cause of Action

Sec. 4. The cause of action in respect of a ship-
ment of property shall, for the purpose of this
Article, be deemed to accrue upon delivery or tender
of delivery thereof by the carrier, and not after.

Overcharges Defined

Sec. 5. The term “overcharges” as used in this
Article shall be deemed to mean charges for trans-
portation services in excess of those lawfully appli-
cable thereto.

Commencement of Actions Arising Prior to
Effective Date of Act

Sec. 6. Actions by carriers of property for com-
pensation or hire for the recovery of their charges,
or any part thereof, and actions against carriers for
the recovery of overcharges, on shipments made
and delivered prior to the effective date of this Act
shall be commenced within three years from effec-
tive date of this Act, and not after.

[Acts 1959, 56th Leg., p. 966, ch, 451, § 1.]

Art. 5527. What Actions Barred in Four Years

There shall be commenced and prosecuted within
four years after the cause of action shall have
accrued, and not afterward, all actions or suits in
court of the following description:

1. Actions for debt.

2. Actions for the penalty or for damages on the
penal clause of a bond to convey real estate.

3. Actions by one partner against his co-partner
for a settlement of the partnership accounts, actions
upon stated or open accounts, or upon mutual and
current accounts concerning the trade of merchan-
dise between merchant and merchant, their factors
or agents; and the cause of action shall be con-
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sidered as having accrued on a cessation of the
dealings in which they were interested together.

[Acts 1925, S.B. 84. Amended by Acts 1979, 66th Leg., p.

1769, ch. 716, & 2, eff. Aug. 27, 1979.]

Art. 5528. On Bond of Executor, Administrator
or Guardian

All suits on the bond of any executor, administra-
tor or guardian shall be commenced and prosecuted
within four years next after the death, resignation,
removal or discharge of such executor, administra-
tor or guardian, and not thereafter.

[Acts 1925, S.B. 84.]

Art. 5529. All Other Actions Barred, When

Every action other than for the recovery of real
estate, for which no limitation is otherwise pre-
seribed, shall be brought within four years next
after the right to bring the same shall have accrued
and not afterward.

[Acts 1925, S.B. 84.]

Art. 5530. Actions on Foreign Judgments

" Every action upon a judgment or decree rendered
in any other State or territory of the United States,
in the District of Columbia or in any foreign coun-
try, shall be barred, if by the laws of such State or
country such action would there be barred, and the
judgment or decree be incapable of being otherwise
enforced there; and whether so barred or not, no
action against a person who shall have resided in
this State during the ten years next preceding such
action shall be brought upon any such judgment or
decree rendered more than ten years before the
commencement of such action. :

[Acts 1925, S.B. 84.]

Art. 5531.

Any action for the specific performance of a
contract for the conveyance of real estate shall be
commenced within four years next after the cause
of action shall have accrued, and not thereafter.

[Acts 1925, S.B. 84.]

Actions for Specific Performance

Art. 5532. Judgment Revived, When

A judgment in any court of record, where execu-
tion has not issued within twelve months after the
rendition of the judgment, may be revived by scire
facias or an action of debt brought thereon within
ten years after date of such judgment, and not
after.

[Acts 1925, S.B. 84.]

Art. 5533. On Motion for Returning Execution

Where execution has issued and no return is
made thereon, the party in whose favor the same
was issued may move against any sheriff or other
officer and his sureties for not returning the same,
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within five years from the day on which it was
returnable, and not after.

[Acts 1925, S8.B. 84.]

Art. 5534. On Actions to Contest a Will

Any person interested in any will which shall have
been probated under the laws of this State may
institute suit in the proper court to contest the
validity thereof, within four years after such will
shall have been admitted to probate, and not after-
ward.

[Acts 1925, S.B. 84.]

Art. 5535. Person Under Disability

If a person entitled to bring any action mentioned
in this subdivision of this title be at the time the
cause of action accrues either a minor, a married
person under twenty-one years of age, a person
imprisoned or a person of unsound mind, the time of
such disability shall not be deemed a portion of the
time limited for the commencement of the action
and such person shall have the same time after the
removal of his disability that is allowed to others by
the provisions of this title.

[Acts 1925, S.B. 84. Amended by Acts 1967, 60th Leg., p.
740, ch. 309, § 3, eff. Jan. 1, 1968.]

Art. 5536. In Forgery or Fraud

Any heir at law of the testator, or other person
interested in his estate, may institute suit in the
proper court to cancel a will for forgery or other
fraud within four years after the discovery of such
forgery or fraud, and not afterward.

[Acts 1925, S.B. 84.]

Art. 5536a. Architects, Engineers and Persons
Performing or Furnishing Con-
struction or Repair of Improve-

ment to Real Property

Sec. 1. There shall be commenced and prose-
cuted within ten years after the substantial comple-
tion of any improvement to real property or the
commencement of operation of any equipment at-
tached to real property, and not afterward, all ac-
tions or suits in court for damages for any injury,
damages or loss to property, real or personal, or for
any injury to a person, or for wrongful death,
arising out of the defective or unsafe condition of
any such real property or any equipment or im-
provement attached to such real property, for con-
tribution or indemnity for damages sustained on
account of such injury, damage, loss or death
against any registered or licensed engineer or archi-
tect in this state performing or furnishing the de-
sign, planning, inspection of construction of any
such improvement, equipment or structure or
against any such person so performing or furnish-
ing such design, planning, inspection of construction
of any such improvement, equipment, or structure;
provided, however, if the claim for damages, contri-
bution or indemnity has been presented in writing to
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the registered or licensed engineer or architect per-
forming such services within the ten-year period of
limitation, said period shall be extended to include
two years from the time such notice in writing is
presented.

Sec. 2. There shall be commenced and prose-
cuted within ten years after the substantial comple-
tion of any improvement to real property, and not
afterward, all actions or suits in court for damages
for any injury, damages, or loss to property, real or
personal, or for any injury to a person, or for
wrongful death, or for contribution or indemnity for
damages sustained on account of such injury, dam-
age, loss, or death arising out of the defective or
unsafe condition of any such real property or any
deficiency in the construction or repair of any im-
provements on such real property against any per-
son performing or furnishing construction or repair
of any such improvement; provided, however, if the
claim for damages, contribution or indemnity has
been presented in writing to the person performing
such services within the ten-year period of limita-
tion, said period shall be extended to include two
years from the time such notice in writing is
presented, or if said injury, damage, loss, or death
occurs during the tenth year, all actions or suits in
court may be brought within two years from the
date of such injury, damage, loss, or death; and
provided further, however, this section shall not
apply and will not operate as a bar to an action or
suit in court (a) on a written warranty, guaranty, or
other contract which expressly is effective for a
period in excess of the period herein prescribed; (b)
against persons in actual possession or control of
the real property as owner, tenant, or otherwise at
the time the injury, damage, loss, or death occurs;
or {(¢) based on willful misconduct or fraudulent
concealment in connection with the performing or
furnishing of such construction or repair. Nothing
in this section shall be construed as extending or
affecting the period prescribed for the bringing of
any action under Articles 5526, 5527, and 5529,
Revised Civil Statutes of Texas, 1925, or any other
law of this state.

[Acts 1969, 61st Leg., p. 1379, ch. 418, & 1, eff. Sept. 1,
1969. Amended by Acts 1975, 64th Leg., p. 649, ch. 269,
§ 1, eff. Sept. 1, 1975.]

3. GENERAL PROVISIONS

Art. 5537. _Temporary. Absence

If any person against whom there shall be cause
of action shall be without the limits of this State at
the time of the aceruing of such action, or at any
time during which the same might have been main-
tained, the person entitled to such action shall be at
liberty to bring the same against such person after
his return to the State and the time of such person’s
absence shall not be accounted or taken as a part of
the time limited by any provision of this title.

[Acts 1925, S.B. 84.]
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Art,'5538. Limitation After Death

In case of the death of any person against whom
or in whose favor there may be a cause of action,
the law of limitation shall cease to run against such
cause of action until twelve months after such
death, unless an administrator or executor shall
have sooner qualified according to law upon such
deceased person’s estate; in which case the law of
limitation shall only cease to run until such qualifi-
cation.

[Acts 1925, S.B. 84.]

Art. 5539. Acknowledgment Must bve in Writing

When an action may appear to be barred by a law
of limitation, no acknowledgment of the justness of
the claim made subsequent to the time it became
due shall be admitted in evidence to-take the case
out of . the operation' of the Jaw, unless such ac-
knowledgment be in writing and signed by the party
to be charged thereby.

[Acts 1925; S.B. 84.] _

Art. 5539a. Limitationson Dismissal for Want
of Jurisdiction and Refiling Action
in Proper Court

When an action shall be dismissed in any way, or
a judgment therein shall be set aside or annulled in
a direct proceeding, because of a want of jurisdic-
tion of the Trial Court in which such action shall
have been filed, and within sixty (60) days after
such - dismissal or other disposition becomes final,
such action shall be commenced in a Court of Prop-
er Jurisdiction, the period between the date of first
filing and that of commencement in the second
Court shall not be counted as a part of the period of
limitation unless the opposite party shall in abate-
ment show the first filing to have been in intention-
al disregard of jurisdiction.

[Acts 1931, 42nd Leg., p. 124, ch. 81, § 1.]

Art. 5539b. Limitations as Affecting Amended
and Supplemental Pleading

Whenever any pleading is filed by any party to a
suit embracing any cause of action, cross-action,
counterclaim, or defense, and at the time of filing
such pleading such cause of action, cross-action,
countercelaim, or defense is not subject to a plea of
limitation, no subsequent amendment or supplement
changing any of the facts or grounds of liability or
of defense shall be subject to a plea of limitation,
provided such amendment or supplement is not
wholly based upon and grows out of a new, distinct
or different transaction and occurrence. Provided,
however, when any such amendment or supplement
is filed, if any new or different facts are alleged,
uvpon application of the opposite party, the court
may postpone or continue the case as justice may
require.

[Acts 1931, 42nd Leg., p. 194, ch. 115, § 1.]
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Art. 5541

Counterclaims and Cross Claims;
Period of Limitation; Extension

In the event a pleading asserting a cause of
action is filed under circumstances where at the
date when answer ‘thereto is required by law a
counterclaim or cross claim would otherwise be
barred by the applicable statute of limitation, then
the party so answering may, within 30 days follow-
ing such answer date file a counterclaim or cross
claim in such cause and the period of limitation is
hereby extended for such period of time provided
that the counterclaim or cross claim arises out of
the same transaction or occurrence that is the sub-
jeet matter of the opposing party’s claim.

[Acts 1969, 61st Leg., p. 701, ch. 240, eff. Sept. 1, 1969.]

Art. 5539¢.

Art..5539d. Statutes of Limitations Ending on
Weekend or Holiday

If the last day of a limitations period under any
statute of limitations falls on a Saturday, Sunday,
or holiday, the period for filing suit is extended to
the next day that the offices of the county are open
for business. ‘

[Acts 1977, 65th Leg., p. 1408, ch. 567, § 1, eff. Aug. 29,
1977.]

Art. 5540. Repealed by Rules of Civil Procedure
(Acts 1939, 46th Leg., p. 201, § 1)

Art. 5541, Presumption of Death .

Any person absenting himself for seven (7) years
successively shall be presumed to be dead, unless.
proof be made that he was alive within that time;
provided, however, that when a certificate is issued
by any branch of the armed services declaring a
person dead, the date of death is presumed to have
occurred for all purposes as stated in said certifi-
cate and such certificate may be admitted as prima
facie evidence in any court of competent jurisdiction
of the date and place where such person died; but
an estate recovered on such presumption, if in a
subsequent action or suit the person presumed to be
dead shall be proved to be living, shall be restored
to him with the rents and profits of the estate with
legal interest during such time as he shall be de-
prived thereof; provided, however, that no person
delivering such estate, or any portion thereof, to
another under proper order of a court of competent
jurisdiction, shall be liable therefor; and provided
further that such right of restoration to the person
presumed dead shall not extend to any real property
in the hands of a purchaser for value from the
person recovering such estate on a presumption of
death, and in such case the right of the person
presumed dead shall be limited to and extend only
to the recovery of the purchase money received
from such a purchaser for value by the person
recovering the estate upon a presumption of death.

[Acts 1925, S.B. 84. Amended by Acts 1951, 52nd Leg., p.
315, ch. 192, § 1; Acts 1953, 53rd Leg., p. 41, ch. 33, § 1;
Acts 1978, 63rd Leg., p. 1085, ch. 420, § 1, eff. Aug. 27,
1973.]
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Art. 5542, Action Against Immigrant

No action shall be brought against an immigrant
to recover a claim which was barred by the law of
limitation of the State or country from which he
emigrated; nor shall any action be brought to recov-
er money from an immigrant who was released
from its payment by the bankrupt or insolvent laws
of the State .or country from which he emigrated.

[Acts 1925, S.B. 84.]

Art. 5543. Debts Incurred Prior to Removal

No demand against a person who has removed to
this State, incurred prior to his removal, shall be
barred by the statute of limitation until he shall
have resided in this State for the space of twelve
months. Nothing in this article shall be construed
to affect the provisions of' the preceding article.

[Acts 1925, S.B. 84.]

Art. 5544. One Disability Not Tacked to Another

The period of limitation shall not be extended by
the connection of one disability with another; and,
when the law of limitation shall begin to run, it shall
continue to run, notwithstanding any supervening
‘disability of the party entitled to sue or liable to be
sued. ,

[Acts 1925, S.B. 84.]

Art. 5545. Agreement Shortening Period Invalid

No person, firm, corporation, association or com-
bination of whatsoever kind shall enter into any
stipulation, contract,  or agreement, by reason
whereof the time in which to sue thereon is limited
to a shorter period than two years. And no stipula-
tion, contract, or agreement for any such shorter
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limitation in which to sue shall ever be valid in this
State.

[Acts 1925, S.B. 84

Art. 5546. Notice of Claims for Damages

(a). No stipulation in a contract requiring notice
to be given of a claim for damages as a condition
precedent to the right to sue thereon shall ever be
valid unless such stipulation is reasonable. Any
such stipulation fixing the time within which such
notice shall be given at a less period than ninety (90)
days shall be void, and when any such notice is
required, the same may be given to the nearest or
to any other convenient local agent of the company
requiring the same. No stipulation in any contract
between a person, corporation, or receiver operating

a railroad, or street railway, or interurban railroad,

and an employee or servant requiring notice of a
claim by an employee or servant for damages for
injury received to the person, or by a husband, wife,
father, mother, child or children of a deceased em-
ployee for his or her death, caused by negligence as
a condition precedent to liability, shall ever be valid.
In any suit brought under this and the preceding
Article it shall be presumed that notice has been
given unless the want of notice is especially pleaded
under oath.

{(b). The provisions of Paragraph (a) shall apply to
contracts between Federal prime contractors and
their sub-contractors except that the notice stipula-
tion in such subcontracts may be for a period of not
less than the notice requirement provided in the
prime contract between the Federal Government
and the prime contractor, less seven (7) days.

[Acts 1925, S.B. 84. Amended by Acts 1963, 58th Leg., p.
1274, ch. 488, § 1.]
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l. MentalHealthCode ............ccovininn 5547-1
Il. Mental Health and Retardation Act ........ 5547-201
iil. Mentally Retarded Persons Act ........... 5547-300
IV. Miscellaneous Provisions.............oeeennen 5548
Chapter Article
1. General Provisions ...................oouus 55471
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(o7 5547-22
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4, General Admission and Transfer Proce-
dures for In-Patient Services . ............ 5547-73
5. RightsofPatients ........................ 554780
6. Private Mental Hospitals .................. 554788

I. MENTAL HEALTH CODE

The Texas Mental Health Code, origi-
nally enacted by Acts 1957, 55th Leg., p.
505, ch. 243, § 1, to consist of arts. 5547-1
to 5547-104, was revised by Acts 1983,
68th Leg., p. 211, ch. 47, § 1.

: DISPOSITION. TABLE 1
Showing where repealed articles relating to mental
health were incorporated in the Mental Health Code.

Former Present
Article Article

BITAR vt 5547—4(h)
3174b-1 5547-80(c)
B193 et 5547-68
B1OBE + v et 5547-67
3193 - et e 5547-61,
554762,
554764,
5547-65
81088 <t 5547-27,
5547-28,
5547-30,
5547-66
8108 ittt 5547-22,
5547-98,
554725,
5547-26

....................................... 5547-84
5547-4(k),
5547-31,
5547-58,
554762,
5547-81

Former Present
Article Article
81930~1,8 1 ..eueniniiiiirie e 5547-32,
5547-33,

5547-36(a), (¢),

5547-38

319380-1,§ 1b 5547-60
B1980-1,8 2. ..ottt 5547-19,
5547-80

31930-1,88 3,4 ... ... 5547-14(a), (b)
319301, §6 5547-16
B108-1 . 5547-40

5547-T8,
‘ 5547-80(d)
BI94 ...t 5547-14(a, b)
8195 ...ttt 5547-14(c)
BI96 ..t 5547-72
........................................ 5547-16,
554717
8196d,§ 2 ....uiuniiiiiie e, 5547—4(n)
82322,8 5 iiuiiii e 55475
BE50 ..t 5547-13,
5547-14(a), (b),
5547-15,
5547-43
554748
5547-48,
5547-51
554748
5547-52,
5547-58,
5547-60
BEBT ot 5547-58,
5547-60

to
5547-62,
554764,
5547-65
......................................... 554761,
5547-64
......................................... 5547-63
5547-14(a), (b)

5547-49(a), (b),
5547-80(a),
5547-81

to
5547-84
55618, 8 2 .ttt 554741,
5547-66
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Former Present
Article Article
B561a,8 3 ..o 5547-48
BE6Lb ... oviiii 5547-80(a), (b),
5547-81
to
5547-83
PCA2Ta .. oo 5547-20

DISPOSITION TABLE 2

Showing where the former provisions of the Mental.

Health Code are now covered in the Revised Mental
Health Code.

Former Revised
Articles Articies
55471 L 5547-1
5541 e 5547-2
BBAT-8 e 5547-3
B54T—4 e 5547-4
L3 o 5547-5
B54T—6 .. e 5547-6
L5 e 5547-7
BBAT-8 L 5547-33
oA e 5547-8
B554T=10 ...t e 5547-9
BBAT-1L e 5547-10
5547-12 ... ..., 5547-11
5547-12a ................ 5547-12
BBAT-18 L e 5547-13
BAT-14 L. 5547-14
B5AT-15 Lo 5547-15
5547-16 ... i e 5547-16
D471 e 5547-17
B554T-18 5547-18
B54T-19 Lo 5547-19
554T-20 ..ot 5547-20
BBAT-21 L. e 5547-21
5422 L 5547-22
554728 L 5547-23
554T-24 ... ... i, 5547-25(1) to (3), (6), (7)
.................................... 5547-25(1)
5547-24, 5547-25(5)

.............................. 5547-26, 5547-28
...................................... 5547-27

..................................... 5547-84
...... 5547-42, 554743
................................... 5547-46(c)
..................................... 5547-35
5547-48, 5547-49(z)
.................................... 5547-47(a)

BBAT-88 ..\ttt 5547-31(a), (b), 5547-50
5547-56(a)
5547-57(b)
5547-57(c)
5547-57(d)
B54T-89d ... 5547~40, 5547-57(a), (e)
BBAT-A0 .\ 5547-31(a), (c), 5547-50

BBAT-4L ..o ... 5547-82
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Former Revised
Articles Articles
BBAT-43 . . e 5547-42, 554744
SBAT—44 L e 5547-43
554T—45 L. e 5547-49(c)
BHAT-46 ... —
BoAT-AT L 5547-35
BBAT-48 L 5547-49(a), (b)
554749 ... 5547-48, 5547-49(a)
554750 ..o 5547-47(b)
554T-B1 ... e 5547-49(b), 5547-51
....... P 117 4 )
5547-56(a)

5547-57(b)

5547-57(c)

5547-57(d)

554T-57 .. 5547-40, 5547-57(a), (e)
5547-58

5547-59

5547-60

5547-61

5547-62

5547-63

5547-64

5547-65

5547-36 to 5547-38

BB4T—0T L e 5547-39

B54T-T9 L 5547-69
B547-80 ... 5547-29, 5547-71
BOAT-B0A ... . 5547-67
BBAT-8l ... 5547-T1(b)
BO4AT-82 L. 5547~56(b)
BOAT-8B3 .. 5547-83
BOAT-84 ... 5547-84
B5AT—85 Lo 5547-85
654786 .. .o e 5547-81
BBAT-8T .. e 5547-87
BBAT-88 .. e 5547-88

5547-89
854790 ... ... 5547-90
5547-91 5547-91
5647-92 5547-92
5547-93 5547-93
5547-94 5547-94
5547-95 5547-95
5b47-96 5547-96
5547-97 5547-97
5547-98 5547-98
5647-99 5547-99
5547-100 5547-100
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Former Revised

Articles Articles

B54T-102 ...ttt i e e 5547-1 note

B5AT-108 ...ttt s —

BEAT=104 ..\ e et -

CHAPTER 1. GENERAL PROVISIONS

Art.

5547-1.  Short Title.

5547-2,  Purpose.

5547-3.  Applicability of Standard Rules of Construction

: and Definitions.

5547-4.  Definitions.

5547-5. Admission Not Affected by Certain Conditions,

5547-6.  Notice.

5547-7.  Section Headings.

5547-8.  Additional Powers of the Department.

5547-9. Delegation of Powers and Duties.

5547-10. County Court; Probate Court; Open at all
Times.

5547-11. Papers to be Filed with Clerk.

5547-12. Inspection of Records in Mentally Il Dockets of
County Clerks.

5547-13. County Attorney to Represent State.

5547-14. Costs.

5547-15. Compensation for Court-Appointed Personnel.

5547-16. Return of Committed Patient to State of Resi-
dence. :

5547-17. Reciprocal Agreements.

5547-18. Liability.

5547-19. Penalties for Unwarranted Commitment.

5547-20. Penalties for Violation of This Code.

5547-21.

Enforcement Officers.

Abolishment of Board for Texas State Hospltals
and Special Schools

Acts 1965, 59th Leg., p. 173, ch. 67, §§ 1,
9, the Texas Mental Health and Mental
Retardation Act, codified as articles
5547201 to 5547-204, creating the Texas
Department of Mental Health and Mental
Retardation and giving it exclusive man-
agement and control of state hospitals
and schools, abolished the Board for Tex-
as State Hospitals and Special Schools.
See article 5547-204, note.

Art, 5547-1. Short Title

This Act shall be known and may be cited as the
Texas Mental Health Code.
[Amended by Acts 1983, 68th Leg., p. 211, ch. 47, § 1, eff.
Sept. 1, 1083.]

Section 2 of the 1983 amendatory act revising the Mental Health
Code provides:

“If any provision of this Act or the application thereof to any -

person or circumstance is held invalid, such invalidity shall not
affect other provisions or applications of the Act which can be
given effect without the invalid provision or application, and to this
end the provisions of this Act are declared to be severable.”
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Art. 5547-2. Purpose

It is the purpose of this code to provide access to
humane care and treatment for all persons who
suffer from severe mental illness by:

(1) facilitating treatment in an appropriate set-
ting;

(2) enabling them to obtain needed evaluation,
care, treatment, and rehabilitation with the least
possible trouble, expense, and embarrassment to
themselves and their families;

(8) eliminating, if so requested, the traumatic ef-
fect on the patient’s mental health of public trial
and criminal-like procedures;

(4) protecting each person’s right to a judicial
determination of their need for involuntary treat-
ment;

(5) defining the criteria which must be met for
the state to order care and treatment on an involun-
tary basis;

(6) establishing procedures by which facts may be
obtained, examinations carried out, and decisions
made promptly and fairly;

(7) safeguarding the legal rights of patients in
such a manner as to advance and not impede the
therapeutic and protective purposes of involuntary
mental health care; and

(8) safeguarding the rights of those who volun-
tarily seek in-patient care.

[Amended by Acts 1983, 68th Leg., p. 211, ch. 47, § 1, eff.
Sept. 1, 1983.]

Art. 5547—3. Applicability of Standard Rules of
Construction and Definitions

Unless specifically supplanted by this code or
unless the context otherwise requires, the provi-
sions of Articles 10, 11, 12, 14, 22, and 23, Revised
Statutes, and Chapter 359, Acts of the 50th Legisla-
ture, 1947 (Article 23a, Vernons Texas Civil Stat-
utes), apply to this code

[Amended by Acts 1983, 68th Leg., p. 211, ch. 47, § 1, eff.
Sept. 1, 1983.]

Art. 5547-4. Definitions

As used in this code, unless the context otherwise
requires: :

(1) “Department” means the Texas Department
of Mental Health and Mental Retardation.

(2) “Person” includes an individual, firm, partner-
ship, joint-stock company, joint venture, association,
and corporation.

(3) “Political subdivision” includes a county, city,
town, village, or hospital district in this state but
does not include the department or any other de-



Art. 55474

partment, board, or agency of the state having
statewide authority and responsibility.

(4) “Physician” means. a person licensed. to prac-
tice medicine in the State of Texas or a person
employed by any agency of the United States hav-
ing a license to practice medicine in any state of the
United States.

(6) “Non-physician mental health professional”
means a psychologist licensed to practice in Texas
and also designated as a health-service provider, a
registered nurse with a master’s or doctoral degree
in psychiatric nursing, or a certified social worker
with a master’s or doctoral degree and advanced
clinical practitioner recognition.

(6) “Head of hospital” means the individual in
charge of a hospital.

(7) “General hospital” means a hospital operated
primarily for the diagnosis, care, and treatment of
the physically ill.

(8) “Mental illness” means an illness, disease, or
condition which either: :

(A) substantially impairs the person’s thought,
perception of reality, emotional process, or judg-
ment; or

(B) grossly impairs behavior as manifested by
recent disturbed behavior.

(9) “Mentally ill person” means a person who is
mentally ill. For purposes of this code the term
“mentally ill person” includes a person who is suf-
fering from the mental conditions referred to in
Article 1, Section 15-a, of the Texas Constitution.

(10) “Mental hospital” means a hospital operated
for the primary purpose of providing in-patient care
and treatment for the mentally ill." A hospital oper-
ated by an agency of the United States and
equipped to provide in-patient care and treatment
for the mentally ill shall be considered a mental
hospital.

(11) “State mental hospital” means a mental hos-
pital operated by the department.

(12) “Private mental hospital” means a mental
hospital operated by any person or political subdivi-
sion.

(13) “Mental health facility” means an in-patient
or out-patient mental health facility operated by the
department, by any person.or political subdivision,
or by an agency of the United States; a community
mental health and mental retardation center estab-
lished pursuant to Section 3.01, Texas Mental
Health and Mental Retardation Act, as amended
(Article 5547-201 to 5547-204, Vernon’s Texas Civil
Statutes), which provides mental health services;
and that identifiable part of a general hospital that
provides diagnosis, treatment, and care for mentally
ill persons.

(14) “Head of a facility” means the individual in
charge of a mental health facility.
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(15) “Patient” means any person who is receiving
voluntary or involuntary mental health services pur-
suant to this code.

(16) “Least restrictive appropriate setting for
treatment” means that available treatment setting
which provides the patient with the highest likeli-
hood of improvement or cure and which is no more
restrictive of the patient’s physical or social liberties
than is necessary for the most effective treatment
of the patient and for adequate protection against
any dangers which the patient poses to himself or
others.

(17) “Commitment order” means a court order for
involuntary in-patient treatment pursuant to this
code.

[Amended by Acts 1983, 68th Leg., p. 211, ch. 47, § 1, eff.
Sept. 1, 1983.]

Art. 5547-5. Admission Not Affected by Certain
Conditions

“Mental illness” as used in this code does not
include epilepsy, senility, alcoholism, or mental defi-
ciency. However, no person who is mentally ill
shall be barred from admission or commitment to a
mental health facility because he is also suffering
from epilepsy, senility, alcoholism, or mental defi-
ciency.

[Amended by Acts 1983, 68th Leg., p. 211, ch. 47, § 1, eff.
Sept. 1, 1983.)]

Art. 5547-6. Notice

Except as specifically provided herein, notice re-
quired by this code may be given in any manner
reasonably calculated to give actual knowledge to
the person to be notified.

{Amended by Acts 1983, 68th Leg., p. 211, ch. 47, § 1, eff.
Sept. 1, 1983.]

Art. 5547-7. Section Headings

Section headings are not a part of this code. The
section headings are mere catchwords designed to
give some indication of the contents of the sections
to which they are attached. :

[Amended by Acts 1983, 68th Leg., p. 211, ch. 47, § 1, eff.
Sept. 1, 1983.]

Art. 5547-8. Additional Powers of the Depart-
ment

In addition to the specific authority granted by
other provisions of law, the department is authoriz-
ed to prescribe the form of applications, certificates,
records, and reports provided for under this code
and the information required to be contained there-
in; to require reports from the head of any mental
health facility relating to the admission, examina-
tion, diagnosis, release, or discharge of any patient;
to visit each facility regularly to review the commit-
ment procedures of all new patients admitted be-
tween visits; to investigate by personal visit com-
plaints made by any patient or by any person on
behalf of a patient; and to adopt such rules and
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regulations not inconsistent with the provisions' of
this code as may be necessary for proper and effl-
cient treatment of the mentally ill.

[Amended by Acts 1983, 68th Leg., p. 211, ch. 47, § 1, eff.
Sept. 1, 1983.]

Art. 5547-9. Delegation of Powers and Duties

(a) Unless otherwise expressly provided in this
code, a power granted to or a duty imposed upon
the department may be exercised or performed by
an authorized, qualified employee, but the delega-
tion of a duty does not relieve the department from
its responsibility.

(b} Unless otherwise expressly provided in this
code, a power granted to or a duty imposed upon
the head of a facility may be exercised or performed
by an authorized, qualified designee, but the delega-
tion of a duty does not relieve the head of a facility
from his responsibility.

[Amended by Acts 1983, 68th Leg., p. 211, ch. 47, § 1, eff.
Sept. 1, 1983.]
Art.

5547-10. County Court; Probate Court;

Open at all Times

The term “county court” is used in this code to
mean the “probate court” or the court having pro-
bate jurisdiction, and the term ‘“county judge”
means the judge of such court. The county court
shall be open at all times for proceedings under this
code.

[Amended by Acts 1983, 68th Leg., p. 211, ch. 47, § 1, eff.
Sept. 1, 1983.]

Art. 5547-11. Papers to be Filed with Clerk

All applications, petitions, certificates, and all oth-
er papers permitted or required to be filed in the
county court by this code shall be filed with the
county clerk of the proper county who shall file the
same and endorse on each paper the date filed and
the docket number and his official signature.

[Amended by Acts 1983, 68th Leg., p. 211, ch. 47, § 1, eff.
Sept. 1, 1983.]

Art. 5547-12. Inspection of Records in Mentally
I Dockets of County Clerks

Each and every statement of facts, together with
each and every other writing which discloses inti-
mate details of the personal and private life of the
accused or the patient or which discloses intimate
details of the personal life of any and all members
of the family of the accused or the patient, in a
mentally ill docket in the office of the county clerk
are hereby declared to be public records of a private
nature which may be used, inspected, or copied only
by a written order of the county judge, a probate
judge, a court of domestic relations judge, or a
district judge of the county in which the docket is
located, and no such order shall issue until the
issuing judge has determined informally to his satis-
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Art. 5547-13. County

Art. 5547-15

faction that said use, inspection, or copying is justi-
fied and in the public interest.

[Amended by Acts 1983, 68th Leg., p. 211, ch. 47, § 1, eff.
Sept. 1, 1983.] .

Attorney to Represent
State

The county attorney or the district attorney in
counties having no county attorney shall represent
the state in hearings on court-ordered mental health
services pursuant to this code.

[Amended by Acts 1983, 68th Leg., p. 211, ch. 47, § 1, eff.
Sept. 1, 1983.}

Art. 5547-14. Costs

(a) The county which entered an Order for Tem-
porary Mental Health Services shall pay the costs of
any proceedings for Court-Ordered Mental Health
Services, including attorney fees and physician ex-
amination fees, compensation for language inter-
preters, sign interpreters, and masters appointed by
the court pursuant to Section 15 of this code, and
expenses of transportation to a state mental health
facility or to an agency of the United States. If a
patient under an' Order for Temporary Mental
Health Services requires extended treatment, the
court which entered the temporary order shall ar-
range with the appropriate court of the county in
which the patient is being treated for a hearing on
Court-Ordered Extended Mental Health Services to
be held before the date of expiration of the Order
for Temporary Mental Health Services, or the coun-
ty of the court which entered the original Order for
Temporary Mental Health Services shall pay the
expenses of transportation of the patient back. to
that county for such hearing.

(b) For the amounts of these costs actually paid,
the county is entitled to reimbursement by the
patient or any person or estate liable for his support
in a state mental health facility.

(c) The county which accepts an Application for
Court-Ordered Mental Health Services and issues an
Order for Protective Custody shall pay the costs of
a probable cause hearing pursuant to that order and
any attendant expenses including transportation of
the patient for such hearing.

(d) Unless the patient or someone responsible for
him is able to do so, the state shall pay the cost of
transportation home of a discharged or furloughed

‘patient and the return of a patlent absent without

authority.

(e) Neither the county nor the state shall pay any
costs for a patient committed to a private hospital.
{Amended by Acts 1988, 68th Leg., p. 211, ch. 47, & 1, eff.
Sept. 1, 1983.1

Art. 5547-15. Compensation for Court-Appointed
Personnel

The court shall order the payment of reasonable
compensation to attorneys, physicians, language in-
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terpreters, sign interpreters, and masters appointed
under this code. The compensation paid shall be
taxed as costs in the case.

[Amended by Acts 1983, 68th Leg., p. 211, ch. 47, § 1, eff.
Sept. 1, 1983.]

Art. 5547-16. Return of Committed Patient to
State of Residence

(a) The department may return a nonresident pa-
tient committed to a mental health facility operated
by the department in this state to the proper agency
of the state of his residence.

(b) The department may permit the return of any
resident of this state who is committed to a mental
health facility operated by the department in anoth-
er state.

(c) The head of a mental health facility operated
by the department may detain a patient returned to
this state from the state of his commitment for a
period not to exceed 96 hours pending order of the
court in commitment proceedings in this state.

(d) All expenses incurred in returning committed
patients to other states shall be paid by this state.
The expense of returning residents of this state
shall be borne by the states making the return.

[Amended by Acts 1983, 68th Leg., p. 211, ch. 47, § 1, eff.
Sept. 1, 1983.]

Art. 5547-17. Reciprocal Agreements

The department is authorized to enter into recip-
rocal agreements with the proper agencies of other
states to facilitate the return to the states of their
residence of patients committed to mental health
facilities in this or other states.

[Amended by Acts 1983, 68th Leg., p. 211, ch. 47, § 1, eff.
Sept. 1, 1983.]

Art. 5547-18. Liability

All persons acting in good faith, reasonably, and
without negligence in connection with examination,
certification, apprehension, custody, transportation,
detention, treatment, or discharge of any person or
in the performance of any other act required or
authorized by this code shall be free from all labili-
ty, civil or criminal, by reason of such action. - Pro-
vided, however, that physicians performing medical
examinations and providing information to courts in
any court proceeding held pursuant to the code shall
be considered an officer of the court and shall not
be held liable for such examination or testimony
when acting without malice.

[Amended by Acts 1983, 68th Leg., p. 211, ch. 47, § 1, eff.
Sept. 1, 1983]

Art. 5547-19. Penalties for Unwarranted Com-
mitment

Any person who wilfully causes or eonspires with
or assists another to cause the unwarranted com-
mitment of any individual to a mental health facility
is guilty of a misdemeanor and upon conviction shall
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be punished by a fine not exceeding $5,000 or by
imprisonment in the county jail not exceeding two
years or by both.

[Amended by Acts 1988, 68th Leg., p. 211, ch. 47, § 1, eff.
Sept. 1, 1983.]

Art. 5547-20. Penalties for Violation of This
Code

Any person who knowingly violates any provision
of this code is guilty of a misdemeanor and upon
convietion shall be punished by a fine not exceeding
$5,000 or by imprisonment in the county jail not
exceeding one year or by both,

[Amended by Acts 1983, 68th Leg., p. 211, ch. 47, § 1, eff.
Sept. 1, 1983.]

Art. 5547-21. Enforcement Officers

The attorney general and the district attorneys
and county attorneys, within their respective juris-
dictions, shall prosecute violations of this code.

[Amended by Acts 1983, 68th Leg., p. 211, ch. 47, § 1, eff.
Sept. 1, 1983.]

CHAPTER 2. VOLUNTARY IN-PATIENT
MENTAL HEALTH SERVICES

Art.
5547-22.
5547-23.

Voluntary Admission.
Reé;uest for Voluntary Admission for In-Patient
are.
Application for Court-Ordered Mental Health
Services During Voluntary In-Patient Care.
Rights of Voluntary Patients Admitted for In-
_ Patient Care.

5547-24.
5547-25.

Art. 5547-22. Voluntary Admission

(a) The head of a facility or his authorized, quali-
fied designee may admit to in-patient mental health
services on a voluntary basis any person for whom
a proper request for admission is filed, if he deter-
mines upon the basis of a preliminary examination
that the person has symptoms of mental illness and
will benefit from the services. Further, the head of
the facility must determine that the person has been
informed about the rights of voluntary patients, as
provided in Section 25 of this code, and that the
person, or the parent, managing conservator, or
guardian, if the person is under the age of 16, as
provided . in Section 23 of the code, voluntarily
agrees to admission. .

(b) A minor 16 years of age or older may be
admitted to voluntary in-patient mental health ser-
vices without the consent of the parent, managing
conservator, or guardian.

[Amended by Acts 1983, 68th Leg., p. 211, ch. 47, § 1, eff.
Sept. 1, 1983.]

Art. 5547-23. Request for Voluntary Admission
for In-Patient Care

(a) Request for Voluntary Admission of a person
to a facility as a voluntary patient shall be in
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writing and filed with the head of the mental health
facility to which admission is sought and:

(1) shall be signed by the person, if the person is
16 years of age or older; or ’

(2) shall, if the person is under the age of 16
years be signed by the parent, or by the managing
conservator if one has been appointed, or by the
guardian if one has been appointed; and

(8) shall state that the person will submit himself
to the custody of the in-patient mental health facili-
ty for diagnosis, observation, care, and treatment
until he is discharged or until the expiration of 96
hours after written request for his release is filed
with the head of the mental health facility.

(b) A person or agency appointed as a guardian
or managing conservator, in its capacity as an em-
ployee or agent of the State of Texas or a political
subdivision thereof may request voluntary admis-
sion of a minor under the age of 16 years only with
that minor’s consent.

(¢) If sufficient time is available prior to a per-
son’s release from voluntary in-patient mental
health services, a plan for continuing care shall be
developed in the same manner as provided in Sec-
tion 67 of this code for involuntary patients.
{Amended by Acts 1983, 68th Leg., p. 211, ch. 47, § 1, eff.
Sept. 1, 1983.]

Art, 5547-24. Application for Court-Ordered
Mental Health Services During Vol-
untary In-Patient Care

No Application for Court-Ordered Mental Health
Services may be filed for the commitment of a
voluntary patient unless a request for his release
has been filed with the head of the facility or unless
in the opinion of the head of the facility he meets
the criteria for court-ordered mental health services
and: '

(1) he is absent without authorization; or

{2) he refuses or is unable to consent to appropri-
ate and necessary psychiatric treatment.

[Amended by Acts 1983, 68th Leg., p. 211, ch. 47, § 1, eff.
Sept. 1, 1983.] '

Art. 5547-25. Rights of Voluntary Patients Ad-
" mitted for In-Patient Care

Every voluntary patient in a mental health facility
has the following rights:

(1) the right to leave the mental health facility
within 96 hours, after filing with the head of the
mental health facility or his designee a written
request for release, signed by the patient or some-
one on his behalf and with his consent, unless prior
to the expiration of the 96-hour period:

(A) written withdrawal of the request for release
is filed; or

(B) an application for court-ordered mental health
services or emergency detention is filed and the
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patient is detained in accordance with the provisions
of this code;

(2) the right of habeas corpus, which is not affect-
ed by admission to a mental health facility as a
voluntary patient;

(8) the right to retain civil rights and legal capaci-
ty, which are not affected by admission to a mental
health facility as a voluntary patient;

(4) the right to periodic review of his need for
continued in-patient treatment;

(5) the right not to have an application for court-
ordered mental health services filed while he is a
voluntary patient unless in the opinion of the head
of the facility he meets the criteria for court-or-
dered services and he is either absent without au-
thorization or he refuses or is unable to consent to
appropriate and necessary psychiatric treatment;

(6) the rights of patients set forth in Sections 80
and 81 of this code; and

(7) the right, within 24 hours of admission, to be
informed verbally and in writing, in the person’s
primary language, in simple, nontechnical terms, of
these above-listed rights. The same explanation
shall be given to the parent, guardian, or managing
conservator of a minor.

[Amended by Acts 1983, 68th Leg., p. 211, ch. 47, § 1, eff.
Sept. 1, 1983.] ‘

CHAPTER 3. INVOLUNTARY MENTAL
HEALTH SERVICES

SUBCHAPTER A. EMERGENCY DETENTION

Art.

5547-26. Apprehension by Peace Officer without War-
rant.

5547-27. Emergency Admission and Detention.

5547-28. Magistrate’s Order for Emergency Apprehen-
sion and Detention.

5547-29. Release From Emergency Detention.

5547-30. Rights of Persons Apprehended for Emergency

Detention.

SUBCHAPTER B. PREREQUISITES TO COURT-OR-
DERED MENTAL HEALTH SERVICES

5547-31. Court-Ordered Mental Health Services.

5547-32. Application for Court-Ordered Mental Health
Services.

5547-33. Certificate of Medical Examination for Mental
Illness.

5547-34. Recommendation for Treatment.

SUBCHAPTER C. PREHEARING LIBERTY OR
PROTECTIVE CUSTODY

5547-35. Liberty Pending Hearing.

5547-36. Protective Custody.

5547-37. Appointment of Attorney; Notice of Probable
~ Cause Hearing.

5547-38. Probable Cause Hearing on Protective Custody.

5547-39. Detention in Protective Custody; Release From

Custody.
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SUBCHAPTER D. PROCEEDINGS FOR COURT-OR-
DERED MENTAL HEALTH SERVICES

Art.

5547-40. Court in Which Proceedings to be Held.

5547-41. Transfer of Proceeding from County Court.

5547-42. Setting on Application for Court-Ordered Men-
tal Health Services.

5547-43. Notice.

5547-44. Appointment of Attorney.

5547-45. Duties of Attorney.

5547-46. Examination Required; Appointment of Exam-
iners; Dismissal of Application.

5547-47. Medical or Pgychiatric Testimony.

5547-48. Hearing on Court-Ordered Mental Health Ser-
vices.

5547-49. Hearing Before Jury.

5547-50. Order Upon Hearing on Application for Tempo-
rary Mental Health Services.

5547-51. Order Upon Hearing on Application for Extend-
ed Mental Health Services.

5547-52. Court-Ordered Out-Patient Mental Health Ser-
vices and Individual Responsible.

5547-53. Modification of Order for Qut-Patient Mental
Health Services.

5547-54. Modification of Order for In-Patient Mental
Health Services.

5547-55. Renewal of Order for Extended Mental Health
Services.

5547-56. Rehearing; Reexamination and Hearing.

5547-57. Appeal. :

SUBCHAPTER E. DESIGNATION OF FACILITY
AND TRANSPORTATION

5547-58. Designation of In-Patient Mental Health Facili-
ty.

5547-59. Commitment to a Private Mental Hospital.

5547-60. Commitment to an Agency of the United States.

5547-61. Person Authorized to Transport Patient.

5547-62. Writ of Commitment.

5547-63. Transeript.

5547-64. Transportation of Patients.

5547-65. Acceptance of Patient Acknowledged.

SUBCHAPTER F. FURLOUGH, DISCHARGE, AND
TERMINATION OF ORDERS

5547-66. Periodic Examination Required.

5547-67. Plan for Continuing Care.

5547-68. Persons Charged with Criminal Offense.

5547-69. Pass or Furlough from In-Patient Care.

5547-70. Return to In-Patient Care.

55647-71. Discharge from Court-Ordered In-Patient Men-
tal Health Services.

5547-72. Termination of an Order for Qut-Patient Mental

Health Services.

SUBCHAPTER A. EMERGENCY DETENTION

Art. 5547-26. Apprehension by Peace Officer
without Warrant

(a) Any peace officer, who has reason to believe
and does believe upon the representation of a credi-
ble person, or upon the basis of the conduct of a
person, or the circumstances under which the per-
son is found, that the person is mentally ill and
because of such mental illness represents a substan-
tial risk of serious harm to himself or others unless
immediately restrained, and who believes there is
not sufficient time to obtain a warrant, may, with-
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out first obtaining a warrant, take such person into
custody and immediately transport the person to the
nearest appropriate in-patient mental health facility
or other suitable detention facility and shall immedi-
ately file application with the facility for the per-
son’s detention. In no case shall a jail or similar
detention facility be deemed suitable except in an
extreme emergency. Persons detained in a jail or
other nonmedical facility shall be kept separate
from those persons charged with or convicted of a
crime.

(b) Such application shall contain the following
information:

(1) that the officer has reason to believe and does
believe that the person evidences mental illness;

(2) that the officer has reason to believe and does
believe that the person evidences a substantial risk
of serious harm to himself or others, which risk of
harm shall be specified and described;

(3) that the officer has reason to believe and does
believe that the risk of harm is imminent unless the
person is immediately restrained;

(4) that the officer’s beliefs are based on specific
recent behavior, overt acts, attempts, or threats,
observed by or reliably reported to the officer,
which behavior, acts, attempts, or threats shall be
described in specific detail; and

(5) the names and relationship to the person, if
any, of persons reporting or observing such recent
behavior, acts, attempts, or threats.

(c) Upon presentation of the application, the facil-
ity shall temporarily accept the person for the pur-
pose of conducting a preliminary examination by a
physician. The preliminary examination shall be
conducted as soon as possible within 24 hours of the
time of apprehension. Upon completion of the pre-
liminary examination, the person shall be released
unless the examining physician provides the written
statement required in Section 27 of this code.

(d) The extent to which a designated mental
health facility must comply with the provisions of
this section shall be based on a determination by the
commissioner of the department that the facility has
sufficient resources to perform the necessary ser-
vices. No person may be detained in a private
mental health facility without first obtaining the
consent of the head of the facility.

(e) If the person is not admitted after the prelimi-
nary examination, arrangements shall be made for
the immediate return of the person to the location
of his apprehension or to his place of residence in
the state or other suitable place, unless the person
is arrested or objects to the return. The cost of his
return shall be paid by the county in which the
person was apprehended.

(f) Such persons so apprehended may be detained
in custody for a period which shall not exceed 24
hours from the time the person is presented to the
facility, unless a written order for further detention
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is obtained; provided, however, that should the per-
son be taken into custody after 12 noon on Friday or
on a Saturday or Sunday or a legal holiday, then the
24-hour period allowed for obfaining the order per-
mitting further detention shall begin at 9 a.m. on
the first succeeding business day.

[Amended by Acts 1983, 68th Leg., p. 211, ch. 47, § 1, eff.
Sept. 1, 1983.]

Art. 5547-27. Emergency Admission and Deten-
tion
(a) No person shall be admitted to any facility for
emergency detention unless such admission is sup-
ported by a written statement of an examining
physician acceptable to the facility that after a
preliminary examination it is his opinion that:

(1) the person is mentally ill, the nature of which
disorder shall be described;

(2) the person evidences a substantial risk of seri-
ous harm to himself or others, which risk of harm
shall be specified and described;

(3) the described risk of harm is imminent unless
the person is immediately restrained; and

(4) emergency detention is the least restrictive
means by which necessary restraint may be effect-
ed.

(b) The statement shall contain specific detailed
information on which the physician’s opinion stated
in Subdivisions (1), (2), (3), and (4) of Subsection (a)
of this section are based.

[Amended by Acts 1983, 68th Leg., p. 211, ch.-47, § 1, eff.
Sept. 1, 1983.]

Art. 5547-28. Magistrate’s Order for Emergency
Apprehension and Detention

(a) Any adult person may execute an application
for emergency detention of another. The applica-
tion shall be in writing and shall state:

(1) that the applicant has reason to believe and
does believe that the person evidences mental ill-
ness;

(2) that the applicant has reason to believe and
does believe that the person evidences a substantial
risk of serious harm to himself or others, which risk
of harm shall be specified and described;

(3) that the applicant has reason to believe and
does believe that the risk of harm is imminent
unless the person is immediately restrained;

(4) that the applicant’s beliefs are based on spe-
cific. recent behavior, overt acts, attempts, or
threats, which behavior, acts, attempts, or threats
shall be described in specific detail; and

(5) the relationship, if any, of the applicant to the
person sought to be detained.

(b) The application may be accompanied by any
relevant information.
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(c) The application shall be presented personally
to any magistrate, who shall examine it and may
interview the applicant.

(d) The magistrate shall deny the application un-
less he finds there is reasonable cause to believe:

(1) that the person evidences mental iliness;

(2) that the person evidences a substantial risk of
serious harm to himself or others;

(3) that the risk of harm is imminent unless the
person is immediately restrained; and

(4) that necessary restraint cannot be accom-
plished without emergency detention.

(e) If the magistrate finds that the person meets
all four criteria for emergency detention in Subsec-
tion (a) of Section 27 of this code, he shall issue a
warrant for the immediate apprehension and trans-
portation of the person to the nearest appropriate
in-patient mental health facility for a preliminary
examination in accordance with the provisions of
Subsection (¢) of Section 26 of this code. For pur-
poses of this section, the warrant shall serve as the
application required in Subsection (b) of Section 26
of this code. Copies of the application for warrant
and the warrant itself shall be immediately trans-
mitted to the facility.

(f) Upon completion of the preliminary examina-
tion, the person shall be released unless the exam-
ining physician provides the written statement re-
quired in Section 27 of this code. A person not
admitted following the preliminary examination
shall be entitled to reasonably prompt return to the
location of his apprehension or his place of resi-
dence in the state or other suitable place, unless the
person is arrested or objects to the return. The
cost of his return shall be paid by the county in
which the person was apprehended.

(g) Such persons so apprehended may be detained
in custody for a period which shall not exceed 24
hours from the time the person is presented to the
facility, unless a written order for further detention
is obtained; provided, however, that should the per-
son be taken into custody after 12 noon on Friday or
on a Saturday or Sunday or a legal holiday, then the
24-hour period allowed for obtaining an order per-
mitting further detentioni'shall begin at 9 a.m. on
the first succeeding business day.

[Amended by Acts 1983, 68th Leg., p. 211, ch. 47, § 1, eff.
Sept. 1, 1983.]

Art. 5547-29. Release - From Emergency Deten-
tion

If during the emergency detention period it is
determined by the head of the facility that the
conditions set out in Subdivisions (1), (2), (3), or (4)
of Subsection (a) of Section 27 of this code no longer
apply, the person shall be released. Arrangements
shall be made for his return to the location of his
apprehension or his place of residence in the state
or other suitable place, unless the person is arrested
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or objects to the return. The cost of his return
shall be paid by the county in which the person was
apprehended.

[Amended by Acts 1983, 68th Leg., p. 211, ch. 47, § 1, ff.
Sept. 1, 1983.]

Art. 5547-30. Rights of Persons Apprehended for
Emergency Detention

(a) Each person apprehended or detained under
this subchapter of the code shall have the following
rights:

(1) the right to be advised of the location of
detention, the reasons for his detention, and the fact
that his detention could result in a longer period of
involuntary commitment;

(2) the right to contact an attorney of his own
choosing with a reasonable opportunity to contact
that attorney,;

(8) the right to be transported back to the loca-
tion of apprehension or to his place of residence in
the state or other suitable place if not admitted for
emergency detention, unless he is arrested or ob-
jects to the return;

(4) the right to be released if the head of the
facility determines that the four criteria for emer-
gency detention set out in Subsection (a) of Section
27 of this code no longer apply; and

(5) the right to be advised that communications to
a mental health professional may be used in pro-
ceedings for further detention.

(b) Each person apprehended or detained under
this code shall be advised within 24 hours of admis-
sion, orally and in writing, in simple, nontéchnical
language of the rights provided in this section.
[Amended by Acts 1983, 68th Leg., p. 211, ch. 47, § 1, eff.
Sept. 1, 1983.]

SUBCHAPTER B. PREREQUISITES TO
COURT-ORDERED MENTAL
HEALTH SERVICES

Art. 5547-31. Court-Ordered Mental Health Ser-
vices

(a) Pursuant to the provisions of this code and
upon a proper application, a judge may enter an
Order for Temporary Mental Health Services or an
Order for Extended Mental Health Services.

(b) An Order for Temporary Mental Health Ser-
vices authorizes treatment for a period of time not
to exceed 90 days, but the order may not specify
any shorter period of time. The Order for Tempo-
rary Mental Health Services may be entered only
upon compliance with the provisions of Section 50 of
this code.

(¢) An Order for Extended Mental Health Servic-
es authorizes treatment for a period of time not to
exceed 12 months and may be entered only if -the
person has, for at least 60 consecutive days within
the immediately preceding 12 months received men-
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tal health services under a court order pursuant to
this code or pursuant to Section 5 of Article 46.02,
Code of Criminal Procedure, 1965, as amended.
The Order for Extended Mental Health Services
may be entered only upon compliance with the pro-
visions of Section 51 of this code.

[Amended by Acts 1983, 68th Leg., p. 211, ch. 47, § 1, eff.
Sept. 1, 1983.]

Art. 5547-32. Application for Court-Ordered
Mental Health Services

(a) A sworn Application for Court-Ordered Men-
tal Health Services may be filed by any adult per-
son, or the county or district attorney, with the
county clerk in the county in which the person
resides or in which the person is found or in which
the person is receiving mental health services by
court order. However, upon request of the person
or his attorney, the court may in its discretion for
good cause shown transfer the application to the
county of the person’s residence, if not initially filed
there.

(b) The application shall state whether Court-Or-
dered Temporary Mental Health Services or Court-
Ordered Extended Mental Health Services are being
sought.

(c) The application shall be in writing and shall
state the following upon 1nformat10n and belief of
the applicant: .

(1) the name and address of the proposed patient,
inciuding the county of his residence in this state;

(2) that the person is mentally ill and meets the
criteria in either Section 50 or 51 of this code for
court-ordered mental health services; and

(8) that the person is not charged with a criminal
offense.

(d) If the application is for Court-Ordered Extend-
ed Mental Health Services, the application shall
further state that the person has, for at least 60
consecutive days, within the immediately preceding
12 months, received mental health services under a
court order pursuant to this code or pursuant to
Section 5 of Article 46.02, Code of Criminal Proce-
dure, 1965, as amended.

(e) An order transferring a criminal defendant
against whom all charges have been dismissed to
the appropriate court for a hearing on court-ordered
commitment pursuant to Section 7, Article 46.02,
Code of Criminal Procedure, 1965, as amended, shall
state that all such charges have been dismissed, and
the order shall serve as the Application for Court-
Ordered Mental Health Services under the terms of
this section.

(f) The application shall be styled usingthe per-
son’s initials and not his full name.

[Amended by Acts 1983, 68th Leg., p. 211, ch. 47, § 1, eff
Sept. 1, 1983.]
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Art. 5547-33. Certificate of Medical Examina-
tion for Mental Iliness

(a) A sworn Certificate of Medical Examination
for Mental Iilness shall be dated and signed by the
examining physician and shall state:

(1) the name and address of the examining physi-
cian; .
(2) the name and address of the person examined;
(3) the date and place of the examination;

(4) a brief diagnosis of the physical and mental
condition of the person examined;

(5) the period of time, if any, that the person
examined has been.under the care of the examining
physician;

(6) an accurate description of the mental health
treatment, if any, given by or administered under
the direction of the examining physician; and

(7) the opinion of the examining physician and the
detailed basis. for that opinion that:

(A) the person examined is mentally ill; and

(B) as a result of that illness the person:

(i) is likely to cause serious harm to himself;
(ii) is likely to cause serious harm to others; or

(it) will, if not treated, continue to suffer severe
and abnormal mental, emotional, or physical dis-
tress and will continue to experience deterioration
of his ability to function independently and is unable
to make a rational and informed decision as to
whether or not to submit to treatment. )

(b) If the certificate is to be offered in support of
an Application for Court-Ordered Extended Mental
Health Services; the certificate shall include in addi-
tion to the requirements of Subsection (a) of this
section the opinion of the examining physician and
the detailed basis for that opinion that the condition
of the person is expected to continue for more than
90 days.

(c) If the certificate is to be offered in support of
a Motion for an Order of Protective Custody, the
certificate shall include in addition to the require-
_ ments of Subsection (a) of this section the opinion of
the examining physician and the detailed basis for
that ‘opinion that the person presents a substantial
risk of serious harm to himself or others if not
immediately restrained. . ’
[Amended by Acts 1983, 68th Leg., p. 211, ch. 47, § 1, eff.
Sept. 1, 1983.]

Art. 5547-34. Recommendation for Treatment

(a) The Commissioner of Mental Health and Men-
tal Retardation shall designate a facility or provider
in the county in which an Application for Court-Or-
dered Mental Health Services is filed to file with the
court a recommendation for the most appropriate
treatment alternative for the proposed patient. The
commissioner may designate a community mental
health and mental retardation center established
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pursuant to Section 3.01, Texas Mental Health and
Mental Retardation Act, as amended (Article 5547-
203, Vernon's Texas Civil Statutes), or any other
appropriate facility or provider in the county to
make the recommendation.

(b) The court shall direct the designated facility
or provider to file its recommendation with the
court before the date set for the hearing.

(c) Except in an emergency as determined by the
court, a hearing on an application may not be held
before the recommendation required by this section
is filed. '

(d) This section does not relieve a county of any
of its responsibilities under other provisions of this
code for the diagnosis, care, or treatment of the
mentally ill.

(e) The extent to which a designated facility must
comply with the provisions of this section shall be
based on the commissioner’s determination that the
facility has sufficient resources to perform the nec-
essary services.

(f) This section does not apply to a person for
whom treatment in a private mental health facility
is proposed.

[Amended by Acts 1983, 68th Leg., p. 211, ch. 47, § 1, eff.
Sept. 1, 19831

SUBCHAPTER C. PREHEARING LIBERTY OR
PROTECTIVE CUSTODY

Art. 5547-35.  Liberty Pending Hearing

Pending the hearing on an Application for Court-
Ordered Mental Health Services, the person shall
remain at liberty, unless he is legally detained un-
der an appropriate provision of this code.

[Amended by Acts 1983, 68th Leg., p. 211, ch. 47, § 1, eff.
Sept. 1, 1983.]

Art. 5547-36. Protective Custody

(a) A Motion for an Order of Protective Custody
may be filed only in the court in which an Applica-
tion for Court-Ordered Mental Health Services is
pending. The motion may be filed by the county or
district attorney or on the court’s own motion. The
motion shall state that the judge or the county or
district attorney has reason to believe and does
believe upon the representations of a credible per-
son, or upon the basis of the conduct of the person,
or the circumstances under which the person is
found that the person meets the criteria set forth in
Subsection (b) of this section. The motion shall be
accompanied by a Certificate of Medical Examina-
tion for Mental Illness by a physician who has
examined the person within five days of the filing of
the motion.

(b) The judge may issue an Order of Protective
Custody if the judge determines:
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(1) that a physician has stated his opinion and the
detailed basis for his opinion that the person is
mentally il; and

(2) the person presents a substantial risk of seri-
ous harm to himself or others if not immediately
restrained pending the hearing.

This determination may be made on the basis of
the application and the certificate. If the judge
concludes that a fair determination of the matter
cannot be made on this information, the judge may
take further evidence. If the determination is made
on the basis of the application and the certificate,
the judge must determine that the conclusions of
the applicant and the certifying physician are ade-
quately supported by the information presented.

(¢) The Order of Protective Custody shall direct a
peace officer or other designated person to take the
person into protective custody and immediately
transport him to a designated in-patient mental
health facility or other suitable place and detain him
pending a probable cause hearing. The extent to
which a designated mental health facility must com-
ply with the provisions of this section shall be based
on a determination by the commissioner of the
department that the facility has sufficient resources
to perform the necessary services. No person may
be detained in a private mental health facility with-
out first obtaining the consent of the head of the
facility.

[Amended by Acts 1983, 68th Leg., p. 211, ch. 47, § 1, eff.
Sept. 1, 1983 -

Art. 5547-37. Appointment of Attorney; Notice
of Probable Cause Hearing

(a) When an Order for Protective Custody is
signed, the presiding judge shall simultaneously
appoint an attorney, if there is no attorney repre-
senting the proposed patient.

(b) The proposed patient and his attorney shall be
served within a reasonable period of time prior to
the time of the probable cause hearing with written
notice that the patient has been placed under an
order of protective custody, the reasons why such
 order was issued, and the time and place of a
hearing to establish probable cause to believe that
the patient is mentally ill and presents a substantial
risk of serious harm to himself or others such that
he cannot be at liberty pending the hearing on
court-ordered mental health services. Such notice
shall be provided by the court ordering protective
custody.

[Amended by Acts 1983, 68th Leg., p. 211, ch. 47, § 1, eff.
Sept. 1, 1983.]

Art. 5547-38. Probable Cause Hearing on Pro-
tective Custody

(a) A probable cause hearing shall be held within
72 hours of the time detention begins pursuant to
the order for protective custody; provided, however,
that if the 72-hour period ends on a Saturday or
Sunday or a legal holiday, the probable cause hear-
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ing shall be held on the first succeeding business
day. The hearing. shall be before a magistrate or,
at the discretion of the presiding judge, before a
master appointed by the presiding judge. The mas-
ter shall receive reasonable compensation. At the
hearing, the patient and his attorney shall have an
opportunity to appear and present evidence to chal-
lenge the allegation that the patient presents a
substantial risk of serious harm to himself or oth-
ers. The magistrate or master may consider evi-
dence including letters, affidavits, and other materi-
al that may not be admissible or sufficient in a
subsequent commitment hearing. The state may
prove its case on the physician’s certificate filed in
support of the initial detention.

(b) If after the hearing the magistrate or master
determines that no probable cause exists to believe
that the proposed patient presents a substantial risk
of serious harm to himself or others, he shall order
the patient’s release. Arrangements shall be made
for the return of the patient to the location of his
apprehension or to his place of residence within the
state or some other suitable place. If after the
hearing the magistrate or master determines that
an adequate factual basis exists for probable cause
to believe that the proposed patient presents a sub-
stantial risk of serious harm to himself or others
such that he cannot be at liberty pending the com-
mitment hearing, the patient’s detention in protec-
tive custody shall continue subject to the provisions
of Section 39 of this code. If the protective custody
is to continue, the magistrate or master shall ar-
range for the patient to be returned to the mental
health facility or other suitable place along with
copies of the certificate, affidavits, and other mate-
rial submitted as evidence and a Notification of
Probable Cause Hearing which shall read as fol-
lows:

(Style of Case)

NOTIFICATION OF PROBABLE
CAUSE HEARING

On this the day of s
19 , the undersigned hearing officer heard evi-
dence concerning the need for protective custody of*
The proposed patient

(proposed patient)
was given the oppor-

(name of proposed patient)
tunity to challenge the allegations that (s)he
presents a substantial risk of serious harm to self
or others.

and his attorney’

patient)
have been given written notice that

(proposed
(attorney)

was placed under an order of
(proposed patient) .

protective custody and the reasons for such order

on

(date of notice)
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I have examined the certificate of medical ex-
amination for mental illness and
Based upon this

(other evidence considered)
evidence, I find that there is probable cause to
believe that presents a sub-

(proposed patient)
stantial risk of serious harm to himself (yes ___ or

no _ ) or others (yes _ orno _ ) such that (she
cannot be at Iiberty pending final hearing because

(reasons for finding; type of risk found)

A copy of the Notification of Probable Cause Hear-
ing and the supporting evidence shall also be filed
with the county court which entered the original
Order of Protective Custody.

[Amended by Acts 1983, 68th Leg., p. 211, ch. 47, § 1, eff.
Sept. 1, 1983.]

Art. 5547-39. Detention in Protectiive Custody;
Release From Custody

(a) The head of a facility in which a person is
detained pursuant to an Order for Protective Custo-
dy or his designee shall detain the person pending
an Order for Court-Ordered Mental Health Services
issued pursuant to Section 50 or 51 of this code,
except as provided in this section.

(b) The person detained in protective custody
shall be detained in an appropriate in-patient mental
health facility or other facility deemed suitable by
the county health officer. No person may be de-
tained in protective custody in a nonmedical facility
used for the detention of persons charged with or
convicted of a crime except because of and during
an extreme emergency and in no case for a period
of more than 72 hours; provided, however, that if
the 72-hour period ends on a Saturday or Sunday or
a legal holiday, the person may be detained in such
a facility until the first succeeding business day.
Persons detained -in a nonmedical facility shall be
kept separate from those persons charged with or
convicted of a crime.

(c) If the person is detained during an emergency
in a nonmedical facility, the county health officer
shall see that proper care and medical attention are
made available to the person held in protective
custody.

(d) If the head of the facility in which the person
is detained does not receive notice that a probable
cause hearing has been held within 72 hours of the
time detention begins pursuant to the order of pro-
tective custody, excepting weekends and holidays,
authorizing the protective custody to continue, the
head of the facility shall immediately release the
patient from custody. Patients for whom probable
cause has been established to justify continued pro-
tective custody following the probable cause hear-
ing and pending a hearing on Court-Ordered Mental
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Health Services shall be discharged by the head of
the facility in which he has been detained if:

(1) a final Order for Court-Ordered Mental Health
Services has not been entered by the court before
the expiration of 14 days or before the expiration of
21 days if an order of continuance has been granted
pursuant to Section 42 or Subsection (d) of Section
49 of this code; or

(2) the head of the facility or his designee deter-
mines that such patient no longer meets the criteria
for protective custody as specified in Section 36 of
this code.

[Amended by Acts 1983, 68th Leg., p. 211, ch. 47, § 1, eff.
Sept. 1, 1983.] ) i

SUBCHAPTER D. PROCEEDINGS FOR
COURT-ORDERED MENTAL
HEALTH SERVICES

Art. 5547-40. Court in Which Proceedings to be
Held

A proceeding pursuant to this subchapter shall be
held in-the statutory court of the county exercising
the jurisdiction of a probate court in mental illness
matters. If there is no such court in a county, the
proceedings shall be heard in the county court.

[Amended by Aets 1983, 68th Leg., p. 211, ch. 47, § 1, eff.
Sept. 1, 1983.]

Art. 5547-41. Transfer of Prdceeding from
County Court

Where a proceeding is to be held in the county
court under Section 40 of this code and the county
judge of that court is not a licensed attorney, the
person or his attorney may request that such pro-
ceeding be transferred to a court with a judge that
is an attorney licensed to practice law in this state.
The proceeding shall then be transferred by the
county judge to such court and be heard as if
originally filed in such court.

[Amended by Acts 1983, 68th Leg., p. 211, ch. 47, § 1, eff.
Sept. 1, 1983.]

Art. 5547-42. Setting on Application for Court-
Ordered Mental Health Services

When an Application for Court-Ordered Mental
Health Services is filed, the judge shall set a date
for a hearing to be held within 14 days of the filing
of the application. If the proposed patient or his
attorney objects, the hearing shall not be held with-
in the first three days following the filing of the
application. Upon good cause shown or upon agree-
ment of the parties, the court may grant a single
continuance of the hearing for a period not to
exceed seven days.

[Amended by Acts 1983, 68th Leg., p. 211, ch. 47, § 1, eff.
Sept. 1, 1983.] :
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Art. 5547-43. Notice

(a) Immediately after the judge sets the date for
the hearing, the person shall be personally served
with a copy of the application and written notice of
the time and place of hearing thereon. A copy of
the application and notice shall be sent by certified
mail to the parent if the person is a minor or to the
duly appointed guardian if the person is the subject
of a guardianship or to the managing conservator if
one has been appointed.

(b) Within a reasonable time before the hearing
on the application the county or district attorney
shall provide the person’s attorney with a statement
including the following information, provided that
the person’s attorney has been unable to obtain
such information and has requested such informa-
tion from the county or district attorney prior to 48
hours before the time set for the hearing:

(1) the provisions of this code which will be relied
upon at the hearing to establish that the person
requires temporary or extended mental health ser-
vices;

(2) the names, addresses, and telephone numbers
of the witnesses who may testify at the hearing;

(8) a brief description of the reasons why court-
ordered temporary or extended mental health ser-
vices are required; and

(4) a list of any acts of the person which the
applicant will attempt to prove at the hearing.

(c) At the hearing, the judge may in his discretion
admit evidence and testimony relating to matters
not disclosed under the provisions of Subsection (b)
of this section, upon a determination that such
admission would not deprive the person of a fair
opportunity to contest such evidence or testimony.
[Amended by Acts 1983, 68th Leg., p. 211, ch. 47, § 1, eff.
Sept. 1, 1983.]

Art. 5547-44. Appointment of Attorney

(a) Within 24 hours after the filing of an Applica-
tion for Court-Ordered Mental Health Services, the
judge shall appoint an attorney to represent the
person if he does not already have an attorney
representing him.

(b) At the time of appointment of an attorney, the
judge shall also appoint a language interpreter or a
sign interpreter if the person is hearing impaired as
required to ensure effective communication with the
attorney in the person’s primary language.

(c) The person's attorney shall be furnished with
all records and papers in said cause and shall have
access to all hospital and doctors’ records in said
cause.

[Amended by Acts 1983, 68th Leg:, p. 211, ch.'47, § 1, eff.
Sept. 1, 1983.]

Art. 5547-45.

An attorney representing a person who is the
subject of proceedings for court-ordered mental

Duties of Attorney
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health services under this code shall fulfill at least
the following duties:

(a) The attorney shall, within a reasonable time
prior to the hearing, interview the person. The
attorney shall thoroughly discuss with the person
the law and facts of the case, the person’s options,
and the grounds upon which court-ordered mental
health services are being sought. He shall, if court-
appointed, further explain to the person that the
person may obtain his own counsel at his own
expense, rather than accept representation by court-
appointed counsel. The attorney may advise the
person concerning the wisdom of agreeing to or
resisting efforts to provide mental health services.
Whether or not to resist such efforts, however, is a
decision to be made by the person. If the person
expresses a desire to avoid court-ordered mental
health services, the attorney has the duty to use all
reasonable efforts within the bounds of law to advo-
cate the person’s right to avoid court-ordered men-
tal health services, without regard to the attorney’s
personal view.

(b) After interviewing the person, if the attorney
wishes to withdraw from the case, he shall file a
motion with the court. Such a motion shall be acted
upon as soon as possible. In no event may the
attorney withdraw from the case unless authorized
to do so by court order.

{¢) Prior to the hearing, the attorney shall:

(1) review the application, the certificates of
medical examination for mental illness, and relevant
medical records of the person;

(2) interview supporting witnesses and other wit-
nesses who will testify at the hearing; and

(8) explore the possibility of alternatives to court-
ordered in-patient mental health services.

(d) The attorney shall discuss with the person the
procedures for appeal, release, and discharge if the
court orders participation in mental health services
and other rights the person may have during the
period of the court’s order.

(e) The attorney shall maintain responsibility for
the person’s legal representation until the applica-
tion is dismissed, appeal from an order directing
treatment is taken, the time for giving notice of
appeal has expired by operation of law, or another
attorney assumes responsibility for the matter,
whichever is later.

[Amended by Acts 1983, 68th Leg., p. 211, ch. 47, § 1, eff.
Sept. 1, 1983.]

Art. 5547-46. Examination Required; Appoint-
ment of Examiners; Dismissal of Ap-
plication

(a) Before a hearing may be held on an Applica-
tion for Court-Ordered Mental Health Services,
there must be filed with the court Certificates of
Medical Examination for Mental Illness by two phy-
sicians, at least one of whom shall be a psychiatrist



3441

if one is available in the county, who have each
examined the person within the preceding 30 days.

(b) If the certificates are not filed with the appli-
cation, the judge shall appoint the necessary physi-
cians, at least one of whom shall be a psychiatrist if
one is available in the county, to examine the person
and file certificates with the court. The judge may
order the proposed patient to submit to the exami-
nation and may issue a warrant under which a
peace officer may take the person into custody for
the purpose of the examinations.

(¢} Unless at the time set for hearing on the
application there are on file with the court two
Certificates of Medical Examination for Mental Ill-
ness based on examinations conducted within the
preceding 30 days, the judge shall dismiss the appli-
cation and order the immediate release of the per-
son if he is not at liberty.

[Amended by Acts 1983, 68th Leg., p. 211, ch. 47, § 1, eff.
Sept. 1, 1983.]

Art. 5547-47. Medical or Psychiatric Testimony

(a) At the hearing on an Application for Court-Or-
dered Temporary Mental Health Services, the per-
son and his attorney may waive in writing the right
to cross-examine witnesses. If such a waiver is
made and filed with the court, the court may admit
into evidence the Certificates of Medical Examina-
tion for Mental Illness and make its findings on the
basis of the certificates. If so admitted, the certifi-
cates shall constitute competent medical or psychiat-
ric testimony and the court may make its findings
on the basis of these certificates.

(b) At a hearing on an Application for Court-Or-
dered Extended Mental Health Services, the court
may not make its findings solely on the basis of the
certificates of mental illness. The court shall pro-
ceed to hear testimony. No order for extended
mental health services shall be entered unless ap-
propriate findings are made and supported by testi-
mony taken at the hearing. The testimony shall
include competent medical or psychiatric testimony.

(c) Nothing in this section shall preclude the court
from considering the testimony of a nonphysician
mental health professional, as defined in Section 4
of this code in addition to medical or psychiatric
testimony.

[Amended by Acts 1983, 68th Leg., p. 211, ch. 47, § 1, eff.
Sept. 1, 1983.]

Art. 5547-48. Hearing on Court-Ordered Mental
Health Services

(a) The judge may hold the hearing on an Applica-
tion for Court-Ordered Mental Health Services at
any suitable place within the county. The hearing
should be held in a physical setting not likely to
have a harmful effect on the person. Upon demand
of the person or his attorney, the hearing shall be
held in the courthouse of the county.
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(b) The person shall have the right to be present,
but his presence may be waived by the person or his
attorney.

(c) The hearing shall be public unless the person
or his attorney requests that the hearing be closed
and the court determines there is good cause for
closing the hearing.

(d) The Rules of Evidence applicable in civil litiga-
tion shall govern the proceedings except where in-
consistent with this code.

(e) The hearing shall be on the record, and the
state’s burden of proof shall be to prove each ele-
ment of the applicable criteria by clear and convine-
ing evidence.

[Amended by Acts 1983, 68th Leg., p. 211, ch. 47, § 1, eff.
Sept. 1, 1983.]

Art. 5547-49. Hearing Before Jury

(a) The hearing for Court-Ordered Temporary
Mental Health Services shall be before the court
unless a trial by jury is requested by the person or
his attorney. The hearing for Court-Ordered Ex-
tended Mental Health Services shall be before a
jury unless a jury trial has been waived pursuant to
Subsection (c) of this section. In no case shall a
jury fee be required.

(b) In a hearing before a jury, the jury shall
determine whether or not the person is mentally ill
and meets the ecriteria for court-ordered mental
health services but shall make no finding about the
type of services to be provided.

(c) Waiver of trial by jury shall be in writing
under oath and shall be signed and sworn to by the
proposed patient and by his attorney. A waiver of
this right shall be filed at least 48 hours prior to the
scheduled time of the hearing.

(d) Upon good cause shown, the court may permit
a waiver of jury trial properly made and filed to be
withdrawn. If a waiver is withdrawn within 48
hours of the scheduled time of the hearing, the
court may order a continuance for a reasonable
period, not to exceed 72 hours, in order to permit a
hearing before a jury. If the person is detained
pending the hearing under an Order of Protective
Custody, that order may be extended to authorize
detention for an additional period. not to exceed the
period of a continuance granted pursuant to this
section.
[Amended by Acts 1983, 68th Leg., p. 211, ch. 47, § 1, eff.
Sept. 1, 1983.]

Art. 5547-50. Order Upon Hearing on Applica-
tion for Temporary Mental Health
Services

(a) If upon the hearing on an Application for
Court-Ordered Temporary Mental Health Services
the judge or jury fails to find, on the basis of clear
and convincing evidence, that the person is mentally
ill and meets the criteria for court-ordered mental
health services, the court shall enter its order deny-



Art. 5547-50

ing the application and shall order the immediate
release of the person if he is not at liberty.

(b) Upon the hearing, the judge or the jury, if one
has been requested, shall determine that the person
requires court-ordered mental health services only if
it finds, on the basis of clear and convincing evi-
dence, that:

(1) the person is mentally ill; and

MENTAL

(2) as a result of that mental illness the person:
(@) is likely to cause serious harm to himself; or
(i) is likely to cause serious harm to others; or

(ii) will, if not treated, continue to suffer severe
and abnormal mental, emotional, or physical dis-
tress and will continue to experience deterioration
of his ability to function independently and is unable
to make a rational and informed decision as to
whether or not to submit to treatment.

(¢) The clear and convincing evidence must in-
clude expert testimony and, unless waived, evidence
of either a recent overt act or a continuing pattern
of behavior in either case tending to confirm the
likelihood of serious harm to the person or others or
the person’s distress and deterioration of ability to
function.

(d) If upon the hearing the jury or judge deter-
mines that the person is mentally ill and meets the
criteria for court-ordered mental health services, the
judge shall then dismiss the jury, if any. The judge
may hear additional evidence regarding alternative
settings for care and shall enter an order providing
for one of the following:

(1) The judge may enter an order committing the
person to a mental health facility for in-patient care.

(2) The judge may enter an order requiring the
person to participate in mental health services other
than in-patient care, including but not limited to
programs of community mental health and mental
retardation centers and services provided by a pri-
vate psychiatrist or psychologist.

(e) In determining the setting for care, the judge
shall consider the recommendation for the most
appropriate treatment alternative filed pursuant to
Section 34 of this code. Mental health services shall
be ordered in the least restrictive appropriate set-
ting available.

(f) An order entered pursuant to this section shall
specify a period not to exceed 90 days but shall not
specify any shorter period of time.

[Amended by Acts 1983, 68th Leg., p. 211, ch. 47, § 1, eff.
Sept. 1, 1983.]

Art. 5547-51. Order Upon Hearing on Applica-
tion for Extended Mental Health Ser-
vices

(@) If upon the hearing on an Application for

Court-Ordered Extended Mental Health Services the

judge or jury fails to find, on the basis of clear and
convincing evidence, that the person is mentally ill
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and meets the criteria for court-ordered mental
health services, the court shall enter its order deny-
ing the application and shall order the immediate
release of the person if he is not at liberty.

(b) Upon the hearing, the jury or the judge, if
jury trial has been waived, shall determine that the
person requires court-ordered mental health servie-
es only if it finds, on the basis of clear and convinc-
ing evidence, that:

(1) the person is mentally ill; and

(2) as a result of that mental illness the person:
(i) is likely to cause serious harm to himself; or
(ii) is likely to cause serious harm to others; or

(ifi) will, if not treated, continue to suffer severe
and abnormal mental, emotional, or physical dis-
tress and will continue to experience deterioration
of his ability to function independently and is unable
to make a rational and informed choice as to wheth-
er or not to submit to treatment; and,

(3) the condition of the person is expected to
continue for more than 90 days; and,

(4) the person has either:

(i) received in-patient mental health services un-
der court order pursuant to this code for at least 60
consecutive days within the 12 months immediately
preceding the hearing; or

(ii) received in-patient mental health services un-
der court order pursuant to Section 5 of Article
46.02, Code of Criminal Procedure, 1965, as amend-
ed, for at least 60 consecutive days within the 12
months immediately preceding the hearing.

(¢) The clear and convincing evidence must in-
clude expert testimony and evidence of either a
recent overt act or a continuing pattern of behavior
in either case tending to confirm the likelihood of
serious harm to the person or others or the person’s
distress and deterioration of ability to function.

(d) If upon the hearing the judge or jury deter-
mines that the person is mentally ill and meets the
criteria for court-ordered mental health services for
an extended period, the judge shall then dismiss the
jury, if any. The judge may hear additional evi-
dence regarding alternative settings for care and
shall enter an order providing for one of the follow-
ing:

(1) The judge may enter an order committing the
person to a mental health facility for in-patient care.

(2) The judge may enter an order requiring the
person to participate in mental health services other
than in-patient care, including but not limited to
programs of community mental health and mental
retardation centers and services provided by a pri-
vate psychiatrist or psychologist.

(e) In determining the setting for care, the judge
shall consider the recommendation for the most
appropriate treatment alternative filed pursuant to
Section 34 of this code. Mental health services shall
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be ordered in the least restrictive appropriate set-
ting available, .

(f) An order entered pursuant to this section shall
specify a period not to exceed 12 months but shall
not specify any shorter period of time.

[Amended by Acts 1983, 68th Leg., p. 211, ch. 47, § 1, eff.
Sept. 1, 1983.]

Art. 5547-52. Court-Ordered Out-Patient Mental
Health Services and Individual Re-
sponsible

(a) An order directing that a person participate in
out-patient mental health services shall identify an
individual to be responsible for those services. This
individual shall be the head of a mental health
facility or an individual involved in providing the
services in which the patient is to participate under
the order. No individual shall be designated as
responsible for the services ordered for a particular
person without the individual’s consent unless that
individual is the head of a facility operated by the
department or is the head of a community mental
health and mental retardation center established
pursuant to Section 3.01 of the Texas Mental Health
and Mental Retardation Act, as amended (Article
5547-201 to 5547-204, Vernon's Texas Civil Stat-
utes), which provides mental health services.

(b) An individual responsible for court-ordered
out-patient services shall submit to the court within
two weeks of the entering of 'an order a general
program of treatment to be incorporated in the
court’s order.

(c) If the person ordered to participate in out-pa-
tient mental health services fails to comply with the
terms of the court’s order, the individual responsible
shall inform the court of such failure to comply.
The individual responsible shall also inform the
court of any substantial changes in the general
program of treatment which may occur prior to the
expiration of the order.

(d) An order requiring a person to participate in
mental health services at a community mental
health and mental retardation center shall specify a
center serving a region in which the court is located.

(e) The .extent to which a designated mental
health facility must comply with the provisions of
this section shall be based on a determination by the
commissioner of the department that the facility has
sufficient resources to perform the necessary ser-
vices. No person may be detained in a private
mental health facility without first obtaining the
consent of the head of the facility.

[Amended by Acts 1983, 68th Leg., p. 211, ch. 47, § 1, eff.
Sept. 1, 1983.]

Art. 5547-53. Modification of Order for Qut-Pa-
tient Mental Health Services )

(a) On its own motion or at the request of the
individual responsible or any other interested indi-
vidual, the court which entered an order directing a
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person to participate in out-patient mental health
services may set a hearing to determine whether
the order should be modified. This section shall
only apply to changes in the general program of
treatment which are substantial deviations in the
original program incorporated in the court’s order.

(b) If a hearing is scheduled to determine wheth-
er such an order should be modified, the court shall
appoint an attorney to represent the person. The
person shall be given notice concerning matters to
be considered at the hearing that complies with the
requirements set out in Section 43 of this code for
notice preceding a hearing on an application for
court-ordered mental health services.

(¢) If a hearing on modification is set, the court
may order protective custody pending the hearing
provided the requirements of Subchapter C of this
code are met.

(d) A hearing on a request for modification of an
order for out-patient mental health services shall be
before the court without a jury. The person shall
be represented by an attorney and receive proper
notice, and the hearing shall be held pursuant to the
requirements of Section 48 of this code.

(e) At the hearing, the court may modify the
order if it determines either that:

(1) the person has not complied with the court’s
order; or

(2) the person’s condition has so deteriorated that
out-patient mental health services are no longer
appropriate.

(f) If the findings required by. Subsection (e) of
this section are made, the court may:

(1) decline to modify the order and direct that the
person continue to participate in out-patient mental
health services pursuant to the terms of the order;
or

(2) if a revised general program of treatment has
been submitted to and accepted by the court, modify
the order so as to incorporate that revised treat-
ment program and to provide for continued out-pa-
tient mental health services pursuant to the modi-
fied order; or

(8) modify the order to provide for the commit-
ment of the person to a facility for in-patient care.

(g) In no case may the modified order extend
beyond the time period of the original order.

[Amended by Acts 1983, 68th Leg., p. 211, ch. 47, § 1, eff.
Sept. 1, 1983.]

Art. 5547-54. Modification of Order for In-Pa-
tient Mental Health Services

(a) At the request of the head of the facility to
which a person has been committed for in-patient
mental health services; the court which entered the
order may consider whether the order should be
modified to provide for out-patient care. The re-
quest shall explain in detail why modification of the
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order is being requested and shall be accompanied
by a Certificate of Medical Examination for Mental
Tllness by a physician based upon an examination
conducted within the seven days immediately pre-
ceding the request.

(b) The person shall be given notice of a request
for modification of the order made pursuant to this
section. If the person or any other interested indi-
vidual demands a hearing on the request, the court
shall hold a hearing on the request. The court shall
appoint an attorney to represent the person at the
hearing. Such hearing shall be before the court
without a jury. The person shall be represented by
an attorney and receive proper notice, and the hear-
ing shall be held pursuant to the reguirements of
Section 48 of this code.

(c) If no hearing is demanded, the court may
consider and make its decision on the basis of the
request and the supporting certificate.

(d) If the court determines that the order should
be modified, it shall identify an individual respon-
sible for the out-patient services pursuant to Section
52 of this code. The individual responsible shall
submit to the court within two weeks of the enter-
ing of the modified order a general program.of
treatment to be incorporated in that order.

(e) In no case may the modified order extend
beyond the term of the original order.

[Amended by Acts 1983, 68th Leg., p. 211, ch. 47, § 1, eff.
Sept. 1, 1983.]

Art. 5547-55. Renewal of Order for Extended

Mental Health Services

(a) The court may renew and modify an original
order for extended mental health services or an
order pursuant to this section.

(b) An Application for Renewal of an Order for
Extended Mental Health Services may be filed by
any adult person, or the county or district attorney,
as appropriate. An application shall be accompa-
nied by two Certificates of Medical Examination for
Mental Illness based on examinations conducted
within 30 days of the date of the application. The
application shall explain in detail why renewal of
the order is being requested. If the application
requests renewal of an order committing the person
to extended in-patient mental health services, it
shall further explain in detail why a less restrictive
setting is not appropriate.

(¢) When an application is filed, the court shall
appoint an attorney to represent the person.

(d) The person, his attorney, any other individual,
or the court on its own motion may request a
hearing on the application. If such a hearing is
requested, the application shall be treated as an
original Application for Court-Ordered Extended
Mental Health Services.

(e) If no hearing is requested on the application,
the court may admit the Certificates of Medical
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Examination for Mental Illness into evidence and
enter an order based on the certificates and the
detailed request for renewal. In such cases, the
certificates shall constitute competent medical or
psychiatric testimony.

.(f) Before entering an Order Renewing an Order
for Extended Mental Health Services, the court
shall make the findings required by Section 51 of
this code for an original Order for Court-Ordered
Extended Mental Health Services. This shall be
done whether or not a hearing is held.

(g) If the required findings are made, the court
may enter an Order Renewing an Order for Court-
Ordered Extended Mental Health Services for a
period not to exceed 12 months.

(h) If the preceding order provided for extended
in-patient mental health serviees, the court, after
renewing the order, may modify the order to pro-
vide for out-patient mental health services pursuant
to the requirements of Section 52 of this code.

[Amended by Acts 1983, 68th Leg., p. 211, ch. 47, § 1, eff.
Sept. 1, 1983.]

Art. 5547-56. Rehearing;
Hearing

Reexamination and

(a) For good cause shown, the court may set
aside any order requiring court-ordered mental
health services and grant a motion for rehearing.
The court may, pending any rehearing, stay the
court-ordered mental health services and release the
proposed patient from custody if the court is satis-
fied that the proposed patient does not meet the
criteria for protective custody pursuant to Section
36 of this code. The judge may require an appear-
ance bond in an amount to be determined by the
court,

(b) Any patient who is receiving court-ordered
extended mental health services or any interested
person on his behalf and with his consent may file a
request in the court in the county in which the
patient is receiving those services for reexamination
and hearing to determine whether the patient con-
tinues to meet the criteria for such court-ordered
services. Upon the filing of a Request for Reexami-
nation and Hearing, the court may upon good cause
shown require a reexamination of the patient and
schedule a hearing pursuant to the following proce-
dures:

(1) Upon the filing of a Request for Reexamina-
tion and Hearing, the judge may upon good cause
shown notify the head of the facility providing
mental health services to the patient.

{2) Upon receipt of notice, the head of the facility
shall cause the patient to be examined. If he or his
qualified authorized designee determines that the
patient no longer meets the criteria for court-or-
dered extended mental health services, the head of
the facility or his designee shall immediately dis-
charge the patient. If the head of the facility or his
designee determines that the patient continues to
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meet the criteria for court-ordered extended mental
health services, he shall file a Certificate of Medical
Examination for Mental Illness with the court with-
in 10 days after the filing of the Request for Reexa-
mination and Hearing. :

(8) At the expiration of the 10-day perxod if a
certificate has been filed stating that the patient
continues to meet the criteria for court-ordered ex-
tended mental health services or if no certificate has
been filed and the patient has not been discharged,
the judge may set a time and place for a hearing on
the request. At the time the hearing is set, the
judge shall also appoint an attorney to represent the
patient, if he is not already represented by counsel,
and give notice thereof to the patient and his attor-
ney and to the head of the facility providing court-
ordered mental health services. The judge shall
appoint a physician, who must be a psychiatrist if
one is available in the county and who is not on the
staff of the mental health facility providing court-
ordered services to the patient, to examine the pa-
tient and file a Certificate of Medical Examination
for Mental Illness with the court. The court shall
enter the necessary orders to ensure that the pa-
tient may, if he desires, be examined by a physician
of his-own choosing at his own expense.

(4) The hearing shall be before the court without

a jury. Such hearing shall comply with the require-
ments applicable to a hearing on an application for
court-ordered mental health services.

(5) If at the hearing the court finds by clear and
convincing evidence that the patient continues to
meet the criteria for court-ordered extended mental
health services, as specified in Section 51 of this
code, the court shall dismiss the request; otherwise,
he shall order the head of the facility to discharge
the patient.

(6) When a Request for Reexamination and Hear-
ing is filed before the expiration of six months after
an Order for Extended Mental Health Services or
before the expiration of six months after the filing

of a similar request, the judge is not required to

order such reexamination or hearing. .

[Amended by Acts 1983, 68th Leg., p. 211, ch. 47, § 1, eff.
Sept. 1, 1983.]

Art. 5547-57. Appeal

(a) All appeals from orders requiring court-or-
dered mental health services, including renewals or
modifications of such orders, shall be filed in the
court of appeals for the county in which the order
was entered.

(b) Notice of appeal shall be filed within 10 days
from the date any such order is signed.

() When the notice of appeal is filed, the clerk
shall immediately send a certified ‘transcript of the
proceedings to the court of appeals.

(d) Pending the appeal, the trial judge in whose

court the cause is pending may stay the order and
release the person from custody if the judge is
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satisfied that the person does not meet the criteria
for protective custody pursuant to Section 36 of this
code. The judge may require an appearance bond
in an ameunt to be determined by the court.

(e) Such cases shall be advanced on the docket
and given a preference setting over all other cases
in the court of appeals and the supreme court. The
courts may suspend all rules concerning the time
for filing briefs and the docketing of cases.

[Amended by Acts 1983, 68th Leg., p. 211, ch. 47, § 1, eff
Sept. 1, 1983]]

SUBCHAPTER E. DESIGNATION OF
FACILITY AND TRANSPORTATION

Art. 5547-58. Designation of In-Patient Mental
Health Facility

In the Order for Temporary Mental Health Servie-

-es or Order for Extended Mental Health Services

specifying in-patient care, the court shall commit
the patient to a designated mental health facility.

[Amended by Acts 1983, 68th Leg., p. 211, ch. 47, § 1, eff.
Sept. 1, 1983.]

Art. 5547-59. Commitment to a Private Mental
Hospital

The court may order a patient committed to a
private mental hospital at no expense to the state
upon:

(1) application signed by the patient or by his
guardian or friend requesting that the patient be
placed in a designated private mental hospital at the
expense of the patient or the applicant; and

(2) agreement in writing by the head of the pri-
vate mental hospital to admit the patient and to
accept responsibility for him in accordance with the
provisions of this code.

[Amended by Acts 1983, 68th Leg p. 211, ch. 47, § 1, eff.
Sept. 1, 1983.]

Art. 5547-60. Commitment to an Agency of the
United States

(a) Upon receiving written notice from an agency
of the United States operating a mental hospital
stating that facilities are available and that the
patient is eligible for care or treatment therein, the
court may order a patient committed to the agency
and may place the patient in the custody of the
agency for transportation to the mental hospital.

(b) Any patient admitted pursuant to order of a
court to any hospital operated by an agency of the
United States within or without the state shall be
subject to the rules and regulations of the agency.

(c) The head of the hospital operated by such
agency shall have the same authority and responsi-
bility with respect to the patient as the head of a
state mental hospital.

(d) The appropriate courts of this state retain
jurisdiction at any time to inquire into the mental
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condition of the patient so committed and the neces-
sity of his continued hospitalization.

[Amended by Acts 1983, 68th Leg., p. 211, ch. 47 § 1, eff.
Sept. 1, 1983.]

Art. 5547-61. Person Authorized to Transport
Patient

(a) The court may authorize a relative or other
responsible person having a proper interest in the
welfare of the patient to transport him to the desig-
nated mental health facility.

(b) If the head of the designated facility advises
the court that facility personnel are available for
the purpose, the court may authorize the head of
the facility to transport the patient to the designat-
ed mental health facility.

(c) Otherwise, the court may authorize the sheriff
or constable to transport the patient to the designat-
ed mental health facility.

[Amended by Acts 1983, 68th Leg., p. 211, ch. 47, § 1, eff.
Sept. 1, 1983.1

Art. 5547-62. Writ of Commitment

The court shall direct the clerk of the court to
issue a writ of commitment in duplicate directed to
the person authorized to transport the patient, com-
manding him to take charge of the patient and to
transport the patient to the designated mental
health facility.

[Amended by Acts 1983, 68th Leg., p. 211, ch. 47, § 1, eff.
Sept. 1, 1983.]

Art. 5547-63. Transcript

The clerk of the county court shall prepare one
certified transcript of the proceedings in the hearing
on Court-Ordered Mental Health Services. Such
transeript shall accompany the patient to the desig-
nated mental health facility and shall be delivered to
the facility personnel in charge of admissions by the
person authorized by the court to transport the
patient. The clerk shall send with the transcript
any available information concerning the medical,
social, and economic status and history of the pa-
tient and his family.

[Amended by Acts 1983, 68th Leg p. 211, ch. 47, § 1, eff.
Sept. 1, 1983.]

Art. 5547-64. Transportation of Patients

(a) Friends and relatives of the patient at their
own expense may accompany him to the mental
health facility.

(b) Every female patient sha]l be accompanied by
a female attendant unless accompanied by her fa-
ther, husband, or-adult brother or son during con-
veyance to the mental health facility.

(¢) The patient shall not be transported in 2 mark-
ed police or sheriff’s car or accompanied by officers
in uniform if other means are available.

[Amended by Acts 1983, 68th Leg., p. 211, ch. 47, § 1, eff.
Sept. 1, 1983.]
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Art. 5547~65. Acceptanc. of Patient Acknowl-
edged

The head of the mental health facility, upon re-
ceiving a copy of the writ of commitment and admit-
ting a patient, shall give the person transporting the
patient a written statement acknowledging accept-
ance of the patient and of any personal property
belonging to him and shall file a copy of the state-
ment with the clerk of the committing court.

[Amended by Acts 1983, 68th Leg., p. 211, ch. 47, § 1, eff.
Sept. 1, 1983.]

SUBCHAPTER F. FURLOUGH, DISCHARGE,
AND TERMINATION OF ORDERS

Art. 5547-66. Periodic Examination Required

The head of a mental health facility shall cause
every patient to be examined as frequently as prac-
ticable, but not less often than each six months.

[Amended by Acts 1983, 68th Leg., p. 211, ch. 47, § 1, eff.
Sept. 1, 1983.]

Art. 5547-67. Plan for Continuing Care

(a) Before the furlough or discharge of a patient,
the head of the mental health facility shall, in con-
sultation with the patient and in accordance with
department rules, develop a plan for continuing care
for a patient for whom he determines the care is
required. The plan will address the mental health
and physical needs of the client. A patient to be
discharged may refuse the services provided for by
this section.

(b) If the county in which the patient will reside is
served by a community mental health and mental
retardation center established pursuant to Section
8.01, Texas Mental Health and Mental Retardation
Act, as amended (Article 5547-208, Vernon’s Texas
Civil Statutes), that has been designated by the
commissioner to perform continuing care services or
if a patient seeks continuing care from a provider
other than a facility or other provider designated by
the commissioner, and if continuing care by that
facility or by another provider that agrees to accept
the referral is appropriate, the head of the mental
health facility shall deliver the plan and other appro-
priate records to the community center or provider.

(¢) A community mental health and mental retar-
dation center’s involvement in discharge planning
and continuing care services shall be to the extent
that the center’s resources have been determined by
the commissioner to be available for those purposes.
[Amended by Acts 1983, 68th Leg., p. 211, ch. 47, § 1, eff.
Sept. 1, 1983.]

Art., 5547-68. Persons Charged with Criminal
. Offense

The sections of this code concerning the dis-
charge, furlough, and transfer of a patient are not
applicable to a person charged with a criminal of-
fense who is admitted in accordance with Section 5,
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Article 46.02, Code of Criminal Procedure, 1965, as
amended.

[Amended by Acts 1983, 68th Leg., p. 211, ch 47, 8§ 1, eff.
Sept. 1, 1983.]

Art. 5547-69. Pass or Furlough from In-Patient

Care

(a) The head of a facility to which a pat\ent has
been admitted pursuant to an Order for Temporary
or Extended In-Patient Mental Health Services may
permit a patient to leave the facility for a period not
to exceed 72 hours pursuant to a pass or for a
longer period pursuant to a furlough. A pass or
furlough may be subject to- specified conditions.

(b) A patient permitted to leave the facility pursu-
ant to a pass or furlough may be taken into custo-
dy, detained, and returned to the facility if the
patient violates the conditions of the pasg or fur-
lough or if his condition so deterioratesithat his
continued absence from the facility is no longer
appropriate.

(c) If the head of a facility has reason. to believe
that a person permitted to leave the facility pursu-
ant to a pass or furlough should be taken into
custody, detained, and returned to the facility, the
head of the facility may secure the person’s deten-
tion and return to the facility pursuant to Section 70
of this code.

(d) A furlough may be revoked only after an
administrative hearing held within 72 hours of the
person’s return to the facility, pursuant to rules and
regulations adopted by the department. The hear-
ing shall be before a hearing officer, who may be a
mental health professional so long as the profes-
sional is not directly involved in the treatment of the
patient. The hearing shall be informal, but the
patient shall be entitled to present information and
argument. "After the hearing, the hearing officer
shall determine whether the requirements of Sub-
section (b) of this section have been met. If the
hearing officer determines that the furlough should
be revoked, that decision and an explanation of the
reasons for it and the information relied upon shall
be made in writing and placed in the patient's file.
If the hearing officer determines that the furlough
should not be revoked, the patient shall again be
permitted to leave the facility pursuant to the fur-
lough.

(e) Upon the furlough of a patient pursuant to
this section, the head of the facility shall notify the
court which issued the commitment order.

[Amended by Acts 1983, 68th Leg., p. 211, ch. 47, § 1, eff.
Sept. 1, 1983.]

Art. 5547-70. Return to In-Patient Care

(a) A peace or health officer shall take into custo-
dy, detain, and return to the facility as rapidly as
possible a patient whose return is authorized either
by a certificate prepared under Subsection (b) of
this section or a court order issued under Subsection
(c) of this section.
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(b) The head of a facility to which a patient was
admitted for court-ordered in-patient mental health
services may sign a certificate authorizing the re-
turn of an identified patient to the facility, if he
reasonably believes that:

(1) the patient is absent from the facility without
authority; or

(2) the patient was permitted to leave the facility
pursuant to a pass or furlough and either:

(A) the patient has violated conditions 1mposed
upon the pass or furlough; or

(B) the patient’s condition has so deteriorated as
to render his continued absence from the facility
inappropriate.

(c) A magistrate may issue an order directing any
peace or health officer to take a patient into custody
upon the filing with the magistrate of a certificate
by the head of the facility to which the patient was
admitted that meets the requirements of Subsection
(b) of this section.

(d) A peace or health officer may take a patient
into custody pursuant to this section without having
in his possession at the time the certificate or court
order authorizing this action.

{Amended by Acts 1983, 68th Leg., p. 211, ch, 47, § 1, eff.
Sept. 1, 1983.]

Art. 5547-71. Discharge from Court-Ordered In-
Patient Mental Health Services

(a) The head of a facility to which a person has
been committed for temporary or extended in-pa-
tient mental health services shall discharge the per-
son upon expiration of the court order.

(b) The head of a facility may, at any time prior
to the expiration of an order for temporary or
extended mental health services, discharge the per-
son upon his determination that the person no long-
er meets the criteria for court-ordered mental health
services. A discharge under this subsection termi-
nates the court order. Any person discharged un-
der this subsection shall not again be compelled to
submit to involuntary mental health services except
pursuant to a new order entered in accordance with
the provisions of this code.

(¢) Before determining to discharge a person un-
der Subsection (b) of this section, the head of a
facility shall consider whether further court-ordered
mental health services on an out-patient basis would
be appropriate on a furlough pursuant to Section 69
of this code or a modified order directing the person
to participate in out-patient mental health services
pursuant to Section 54 of this code.

(d) Upon discharging a person under this section,
the head of the facility shall prepare a Certificate of
Discharge and file it with the court that entered the
order.

[Amended by Acts 1983, 68th Leg., p. 211, ch, 47, § 1, eff.
Sept. 1, 1983.]
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Art. 5547~72, Termination of an Order for Qut-
Patient Mental Health Services

At any time prior to the expiration of an order for
out-patient mental health services, the individual
responsible for those services shall request that the
order be terminated if he determines that the per-
son no longer meets the criteria for court-ordered
mental health services. At the request of an indi-
vidual responsible for court-ordered out-patient
mental health services, the court which entered an
order directing a person to participate in out-patient
care may consider whether the order should be
terminated. The request shall specify the reasons
why termination is requested. Upon a determina-
tion that the person no longer meets the criteria for
court-ordered mental health services, the court may
terminate the order.

[Amended by Acts 1983, 68th Ieg., p. 211, ch. 47, § 1, eff.
Sept. 1, 1983.]

CHAPTER 4. GENERAL ADMISSION AND
TRANSFER PROCEDURES FOR
IN-PATIENT SERVICES

Art.

5547-73. Authorization for Admission and Detention,
5647-74. Service of Process for Patients.

5547-75. Transfer to State Mental Hospital.

5547-76. Transfer to Private Mental Hospital.

5547-7T17. Transfer to an Agency of the United States.
5547-78. - Transfer to Schools for Mentally Retarded
5547-79. Transfer of Records.

Art. 5547-73, Authorization for Admission and
Detentxon

. (a) The head of a mental health facility is autho-
rized to admit and -detain any patient in accordance
with the following procedures provided in this code:

(1) Voluntary Admission
(2) Emergency Detention or Protective Custody

(3) Court-Ordered Temporary Mental Health Ser-
vices

(4) Court-Ordered Extended Mental Health Ser-
vices

(b) Nothing in this code prohibits the admission of
voluntary patients to prlvate mental hospitals in any
lawful manner.

(c) This code does not affect the admission to a
state mental health facility of an aleoholic admitted
in acecordance with Chapter 411, Acts of the 53rd
Legislature, 1953, as amended (Article 5561¢, Ver-
non’s Texas Civil Statutes), nor the admission of a
person charged with a criminal offense admitted in
accordance with Section 5, Article 46.02, Code of
Criminal Procedure, 1965, as amended.

[Amended by Acts 1983, 68th Leg., p. 211, ch. 47, § 1, eff.
Sept. 1, 1983.]
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5547-74. Service of Process for Patients

The head of an in-patient mental health facility or
the superintendent, supervisor, or manager of an
in-patient mental health facility in which a patient is
confined is the agent for service of process on the
patient. The person receiving process directed to a
patient shall certify that he is aware of the provi-
sions of this Act and shall sign the certificate with
his name and title. The certificate shall be attached
to the citation and be returned by the serving offi-
cer. The person receiving process directed to a
patient shall within three days either forward it by
registered mail to the patient’s legal guardian or
deliver it to the patient personally, whichever ap-
pears to be in the best interest of the patient.
[Amended by Acts 1983, 68th Leg., p. 211, ch. 47, § 1, eff.
Sept. 1, 1983.]

Art. 5547=75. Transfer to State Mental Hospital

(2) The department may transfer a patient from
one state mental hospital to another whenever such
transfer is deemed advisable, except that a volun-
tary patient may not be transferred without his
consent.

(b) The head of a private mental hospital, upon
notice to the committing court and to the depart-
ment, may for any reason transfer an involuntary
patient to a state mental hospital designated by the
department.

[Amended by Acts 1983, 68th Leg., p. 211, ch. 47, § 1, eff.
Sept. 1, 1983]

Art. 5547-76. Transfer to Private Mental Hospi-
tal

The department may transfer an involuntary pa-
tient to a private mental hospital, or the head of a
private mental hospital may transfer an involuntary
patient to another private mental hospital, at no
expense to the state, upon:

(1) application signed by the patient or by his
guardian or friend requesting such transfer to a
private mental hospital at the expense of the patient
or applicant; and

(2) agreement in writing by the head of the pri-
vate mental hospital to admit the patient and to’
accept responsibility for him in accordance with the
provisions of this code; and

(3) notice in writing of the transfer to the commit-
ting court.

[Amended by Acts 1983, 68th Leg., p. 211, ch. 47, § 1, eff.
Sept. 1, 1983.]

Art. 5547-77. Transfer to an Agency of the Unit-
ed States

The department or the head of a private mental
hospital may transfer an involuntary patient to an
agency of the United States upon notice to the
committing court and notification by the agency
that facilities are available and that the patient is
eligible for care or treatment therein; provided,



3449

however, that the transfer of any involuntary pa-
tient to an agency of the United States shall be
made only after an order approving the same has
been entered by the county judge of the county of
residence of the patient.

[Amended by Acts 1983, 68th Leg., p. 211, ch 47, 8 1, eff.
Sept. 1, 1983.]

Art. 5547-78. Transfer to Schools for Mentally
Retarded

The head of a mental hospital under the control
and management of the Texas Department of Men-
tal Health and Mental Retardation may transfer
persons under involuntary commitment to the men-
tal hospital of which he is head to a state school for
the mentally retarded under control and manage-
ment of the department when an examination of
such person indicates symptoms of mental retarda-
tion to the extent that training, education, rehabili-
tation, care, treatment, and supervision in a state
school for the mentally retarded would be in the
best interest of such person. A certificate evidenc-
ing the diagnosis of mental retardation and contain-
ing the recommendation of the head of the mental
hospital that such person be transferred to a desig-
nated state school for the mentally retarded shall be
furnished the committing court. No transfer shall
be made until the judge of the committing court has
entered an order approving the transfer.

[Amended by Acts 1983, 68th Leg., p. 211, ch. 47, § 1, eff.
Sept. 1, 1983.]

Art. 5547-79. Transfer of Records

The head of the mental hospital from which a
patient is transferred shall send the patient’s appro-
priate hospital records or copy thereof to the head
of the mental hospital to which the patient is trans-
ferred.

[Amended by Acts 1988, 68th Leg., p. 211, ch. 47, § 1, eff.
Sept. 1, 1983.]

. CHAPTER 5. RIGHTS OF PATIENTS

Art.

5547-80. Rights and Responsibilities of Mentally Il Per-
sons.

5547-81. Additional Rights of Patients Receiving In-Pa-
tient Mentai Health Services.

5547-82. Care and Treatment of Patients.

5547-83. Right to Presumption of Competency.

5547-84. No Effect on Guardianship.

5547-85. Writ of Habeas Corpus.

5547-86. Physical Restraints.

5547-817. Disclosure of Information.

Art. 5547-80. Rights and Responsibilities of
Mentally Ill Persons

(a) Every mentally ill person in this state shall
have the rights, benefits, responsibilities, and privi-
leges guaranteed by the constitution and laws of
the United States and the constitution and laws of
the State of Texas. Absent specific provisions of
law to the contrary presented under special proce-
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dures, every patient shall have the right to register
and vote at elections; the right to acquire, use, and
dispose of property including contractual rights;
the right to sue and be sued; all rights relating to
the granting, use, and revocation of licenses, per-
mits, privileges, and benefits under law; the right
to religious freedom; and rights concerning domes-
tic relations.

(b) All patients receiving mental health services
pursuant to the provisions of this code have the
following rights:

(1) to appropriate treatment for their mental ill-
ness in the least restrictive appropriate setting
available consistent with the protection of the pa-
tients and the community;

(2) to be free from unnecessary or excessive med-
ication;

(8) to refuse to participate in research programs;

(4) to individualized treatment plans and to partic-
ipate in such planning; and

(5) a humane treatment environment that affords
reasonable protection from harm and appropriate
privacy to such persons with regard to personal
needs.

(c) All patients receiving involuntary in-patient
mental health services have the right to be informed
verbally and in writing within 24 hours of admis-
sion, in the person’s primary language, in simple
nontechnical terms, of the rights included in Sec-
tions 80 and 81 of this code.

[Amended by Acts 1983, 68th Leg., p. 211, ch. 47, § 1, eff.
Sept. 1, 1983.]

Art. 5547-81. Additional Rights of Patients Re-
ceiving In-Patient Mental Health Ser-
vices

(a) Subject to the general rules and regulations of
the in-patient mental health facility and except to
the extent that the head of the facility determines
that it is necessary for the welfare of the patient to
impose restrictions, every patient in an in-patient
mental health facility has the following rights:

(1) to receive visitors;

(2) to communicate with persons outside the facil-
ity; and

(3) to communicate by uncensored and sealed
mail with legal counsel, the department, the courts,
and the attorney general of the state.

(b) Any restriction imposed by the head of the
facility on the exercise of these rights for the wel-
fare of a particular patient and the reasons for the
restriction shall be made a part of the clinical record
of the patient. There shall be no restriction of
communication between the patient and an attorney,
where the attorney-client relationship is established.

[Amended by Acts 1983, 68th Leg., p. 211, ch. 47, § 1, eff.
Sept. 1, 1983.]
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5547-82. Care and Treatment of Patients

The head of an in-patient mental health facility
shall provide adequate medical and psychiatric care
and treatment for every patient in accordance with
the highest standards accepted in medical practice.
The head of an in-patient mental health facility may
give the patient accepted psychiatric treatment and
therapy.

[Amended by Acts 1983, 68th Leg., p. 211, ch. 47, § 1, eff.
Sept. 1, 1983.]

Art. 5547-83. Right to Presumption of Compe-
tency

Court-ordered mental health services or emergen-
¢y detention under this code or receipt of voluntary
mental health services shall not constitute a deter-
mination or adjudication of mental incompetency
and shall not abridge the person’s rights as a citizen
or the person’s property rights or legal capacity.
Mental competency is presumed in the absence of a
contrary judicial determination under the provisions
of the Texas Probate Code.

[Amended by Acts 1983, 68th Leg., p. 211, ch. 47, § 1, eff.
Sept. 1, 1983.]

Art. 5547-84. No Effect on Guardianship

No action taken or determination made under this
code and no provision of this code shall affect any
guardianship established in accordance with law.

[Amended by Acts 1983, 68th Leg., p. 211, ch. 47, § 1, eff.
Sept. 1, 1983.]

Art. 5547-85. Writ of Habeas Corpus

Nothing herein shall be construed to abridge the
right of any person to a writ of habeas corpus.

[Amended by Acts 1983, 68th Leg., p. 211, ch. 47, § 1, eff.
Sept. 1, 1983.]

Art. 5547-86. Physical Restraints

No physical restraint shall be applied to the per-
son of a patient unless prescribed by a physician,
and if applied the restraint shall be removed as soon
as possible. Every use of physical restraint and the
reasons therefor shall be made a part of the clinical
record of the patient under the signature of the
physician who prescribed the restraint.

[Amended by Acts 1983, 68th Leg., p. 211, ch. 47, § 1, eff.
Sept. 1, 1983.]

Art. 5547-87. Disclosure of Information

Mental health facility records which directly or
indirectly identify a patient, former patient, or pro-
posed patient shall be kept confidential except
where disclosure is permitted by other state law.

[Amended by Acts 1983, 68th Leg., p. 211, ch. 47, § 1, eff.
Sept. 1, 1983.)

CHAPTER 6—PRIVATE MENTAL HOSPITALS

Art.
5547-88.  License Required.
5547-89.  Physician in Charge.
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Art.
5547-90.  Application for License.
5547-91,  License Issuance.
5547-92.  Application and License Fees.
5647-93. Denial, Suspension or Revocation of License.
5647-94.  Judicial Review.
5547-95.  Rules, Regulations and Standards.
5547-96. Records and Reports.
5547-97.  Powers of Investigation.
5547-98.  Administration of Oaths; Examination of Wit
nesses; Subpoenas.
5547-99.  Injunction.
5547-100. Applicability of this Code.

5547-101 to 5547-104. Deleted.

Art. 5547-88. License Required

Ninety days after the effective date of this code,
no person or political subdivision may operate a
mental hospital unless licensed to do so by the
department.

[Amended by Acts 1983, 68th Leg., p. 211, ch. 47, § 1, eff.
Sept. 1, 1983.]

Art. 5547-89. Physician in Charge

Every licensed private mental hospital shall be in
the charge of a physician who is certified by the
American Board of Psychiatry and Neurology or by
the American Osteopathic. Board of Psychiatry and
Neurology or who has had at least three years
experience as a physician in psychiatry in a mental
hospital.

[Amended by Acts 1983, 68th Leg., p. 211, ch. 47, § 1, eff.
Sept. 1, 1983.] .

Art. 5547-90. Application for License

(a) Application for license to .operate a private
mental hospital shall be made on forms prescribed
by the department. The department shall prepare
the application forms and make them available upon
request. The application shall be sworn to and shall
set forth:

(1) the name and location of the mental hospital;

(2) the name and address of the physician to be in
charge of hospital care and treatment of mental
patients;

(3) the names and addresses of the owners of the
hospital, including the officers, directors, and princi-
pal stockholders if the owner is a corporation or
other association;

(4) the bed capacity to be authorized by the li-
cense;

(5) the number, duties, and qualifications of the
professional staff;

(6) a description of the equipment and facilities of
the hospital;

(7) such other information as the department may
require, which may include affirmative evidence of
ability to comply with such standards, rules, and
regulations as the department may prescribe.
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(b) The applicant shall submit a plan of the prem-
ises to be occupied as a mental hospital, describing
the buildings and grounds and the uses intended to
be made of the various portions of the premises.

[Amended by Acts 1983, 68th Leg., p. 211, ch. 47, § 1, eff.
Sept. 1, 1983.]

Art. 5547-91. License Issuance

{a) After receipt of proper application for license
and the required fees, the department shall make
such investigation as it deems desirable. If the
department finds that the premises are suitable and
that the applicant is qualified to operate a mental
hospital in accordance with the requirements and
standards established by law and by the depart-
ment, the department shall issue a license authoriz-
ing the designated licensee to operate a mental
hospital on the premises described and for the bed
capacity specified in the license. However, if opera-
tion of the mental hospital involves acquisition, con-
struction, or modification of a facility, a change in
bed capacity, provision of new services, or expan-
sion of existing services for which a certificate of
need or an exemption certificate is required under
the Texas Health Planning and Development Act,
the department shall not issue the license unless
and until the certificate of need or the exemption
certificate has been granted to the applicant under
that Act.

(b) Subject to the applicable provisions of the
Texas Health Planning and Development Act,! the
authorized bed capacity may be increased at any
time upon the approval of the department and may
be reduced at any time by notifying the department.

(c) A license issued by the department is not
transferable or assignable.

(d) A license remains in effect until suspended or
revoked by the department or surrendered by the
licensee.

[Amended by Acts 1983, 68th Leg., p. 211, ch. 47, § 1, eff.
Sept. 1, 1983.]

1 Article 4418h.

Art. 5547-92. Application and License Fees

(a) An application fee and a license fee shall
accompany the application for a license. If the
department denies the license, only the license fee
shall be returned. The application fee is Two Dol-
lars ($2) per bed, not to exceed Two Thousand
Dollars ($2,000). The annual license fee payable on
August 31 of each year is One Hundred Dollars
($100).

(by All application fees and license fees received
by the State Health Department under this chapter
shall be deposited in the State Treasury and there
set apart, subject to appropriations by the legisla-
ture, for the uses and purposes prescribed by this

MENTAL HEALTH

Art. 5547-94

Act, including salaries, maintenance, travel expense,
repairs, printing, and postage.

[Amended by Acts-1983, 68th Leg., p. 211, ch. 47, § 1, eff.
Sept. 1, 1983; Acts 1983, 68th Leg., p. 400, ch. 81, § 19,
eff. Sept. 1, 1983.]

Art. 5547-93. Denial, Suspension or Revocation
of License

(a) After giving an applicant or licensee opportu-
nity to demonstrate or achieve compliance and after
notice and opportunity for hearing, the department
may deny, suspend, or revoke a license, if it finds
substantial failure by the applicant or licensee to
comply with the rules or regulations established by
the department or the provisions of this code or
with applicable provisions of the Texas Health Plan-
ning and Development Act, as amended (Article
4418h, Vernon’s Texas Civil Statutes).

(b) If, after investigation, the department finds
that there is immediate threat to health or safety of
patients or employees of a private mental hospital,
the department may temporarily suspend a license
for 10 days pending a hearing on the suspension
order and may issue orders necessary for the wel-
fare of the patients.

(¢) The department shall prescribe the procedure
for hearings under this chapter.

(d) The legal staff of the department may partici-
pate in the hearings.

(e) The proceedings of the hearing shall be re-
corded in such form that the record can be tran-
seribed if notice of appeal is filed.

(f) The department shall send a copy of the deci-
sion by registered mail to the applicant or licensee
notifying him of the action taken by the depart-
ment. A decision denying, suspending, or revoking
a license shall contain findings and conclusions upon
which the decision is based.

[Amended by Acts 1983, 68th Leg., p. 211, ch. 47, § 1, eff.
Sept. 1, 1983.]

Art. 5547-94. Judicial Review

(a) Any applicant or licensee may appeal from the
decision of the department by filing notice of appeal
in the District Court of Travis County and with the
department within 30 days after receiving a copy of
the decision of the department.

(b) Upon receiving notice of appeal, the depart-
ment shall certify and file with the court a tran-
seript of the proceedings in the case. By stipulation
the transeript may be limited. '

(¢} The court shall hear the case upon the record
and may consider such other evidence as in its
discretion may be necessary to properly determine
the issues involved. The substantial evidence rule
shall not apply.

(d) The court may affirm or set aside the decision
of the department or may remand the case for
further proceedings before the department.
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(e) If the court affirms the decision of the depart-
ment, the applicant or licensee shall pay the cost of
the appeal; otherwise the department shall pay the
cost of the appeal.

[Amended by Acts 1983, 68th Leg., p. 211, ¢h, 47, § 1, eff.
Sept. 1, 1983.]

Art. 5547-95. Rules, Regulations and Standards

(a) The department may prescribe such rules, reg-
ulations, and standards, not inconsistent with the
constitution and the laws of this state, as-it con-
siders necessary and appropriate to ensure proper
care and treatment of patients in private mental
hospitals.

(b) Before any rule, regulation, or standard is
adopted the department shall give notice and oppor-
tunity to interested persons to participate in the rule
making.

(c) The rules, regulations, and standards adopted
by the department under this chapter shall be filed
with the secretary of state and shall be published
and available on request from the secretary of
state.

(d) A copy of these rules shall be sent to each
licensed private mental hospital.

[Amended by Acts 1983, 68th Leg., p. 211, ch. 47, § 1, eff.
Sept. 1, 1983.]

Art. 5547-96. Records and Reports

The department may require every licensee to
make annual, periodical, and special reports and to
keep such records as it considers necessary to en-
sure compliance with the provisions of this code and
the rules, regulations, and standards of the depart-
ment.

[Amended by Acts 1983, 68th Leg., p. 211, ch. 47, § 1, eff.
Sept. 1, 1983.]

Art. 5547-97. Powers of Investigation

(a) The department may make such investigations
as it deems necessary and proper to obtain compli-
.ance with the provisions of this code and such rules,
regulations, and standards as the department pre-
scribes.

(b) Any duly authorized agent of the department
may at any reasonable time enter upon the premises
of any private mental hospital to inspect the facili-
ties and conditions, to observe the program for care
and treatment, and to question employees of the
hospital and may have access for the purpose of
examination and transcription to such records and
documents as are relevant to the investigation.
[Amended by Acts 1983, 68th Leg., p. 211, ch. 47, § 1, eff.
Sept. 1, 1983.]

Art. 5547-98. Administration of Oaths; Exami-
nation of Witnesses; Subpoenas

(a) For the purpose of any investigation or other

proceedings under this chapter, the department or

its duly authorized agent is empowered to adminis-
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ter oaths and affirmations, examine witnesses, re-
ceive evidence, and issue subpoenas to require the
attendance and testimony of witnesses and the pro-
duction of all documents or records relating to any
matter under inquiry. The attendance of witnesses
and the production of any such records may be
required from any place within the State of Texas.

(b) In case of refusal to obey a subpoena, the
department may apply to the Distriet Court of Tra-
vis County for an order requiring obedience to the
subpoena.

[Amended by Acts 1983, 68th Leg., p. 211, ch. 47, § 1, eff.
Sept. 1, 1983.]
Art. 5547-99.

(a) For cause shown, the Districf Court of Travis
County shall have jurisdiction to restrain violation
of this chapter.!

Injunction

(b) The department may maintain an action in the
name of the State of Texas for injunction or other
process against any person or political subdivision
to restrain the unlicensed operation of a mental
hospital. .

[Amended by Acts 1983, 68th Leg., p. 211, ch. 47, § 1, eff.
Sept. 1, 1983.]

1 Art. 5547-88 et seq.
Art. 5547-100. Applicability of This Code

This code applies to any conduct, transaction, or
proceeding within its terms which oceurs after the
effective date of this code, whether the patient
concerned in the conduct, transaction, or proceeding
was admitted or committed before or after the
effective date of this code. In particular, the dis-
charge under this code of any patient committed to
a mental hospital under the prior law terminates
any presumption that he is mentally incompetent.
However, a proceeding for the commitment of a
person to a state mental hospital begun before the
effective date of this code is governed by the law
existing at the time the proceeding was begun and
for this purpose the law shall be treated as still
remaining in force. Unless these proceedings are
completed within nine months after the effective
date of this code they shall be governed by the
provisions of this code.

[Amended by Acts 1983, 68th Leg., p. 211, ch. 47, § 1, eff.
Sept. 1, 1983.]

Arts. 5547-101 to 5547-104. Deleted by Acts 1983,
68th Leg., p. 211, ch. 47, § 1, eff.
Sept. 1, 1983

II. MENTAL HEALTH AND
RETARDATION ACT
ARTICLE 1. GENERAL PROVISIONS

Art.
5547-201. Mental Health and Mental Retardation; Gener-

al Provisions.
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ARTICLE 2. TEXAS DEPARTMENT OF MEN-
TAL HEALTH AND MENTAL RETARDATION

Art.
5547-202. Texas Department of Mental Health and Men-
tal Retardation.

ARTICLE 3.- COMMUNITY CENTERS FOR
MENTAL HEALTH AND MENTAL
RETARDATION SERVICES

5547-203. Community Centers for Mental Health and
Mental Retardation Services.

ARTICLE 4. STATE GRANTS-IN-AID
5547-204. State Grants-in-Aid.

. ARTICLE 5. EARLY CHILDHOOD
INTERVENTION PROGRAMS
5547-205. Early Childhood Intervention Programs.

The Texas Mental Health and Mental
Retardation Act, consisting of articles
5547-201 to 5547-204, was enacted by Acts
1965, 58th Leg., p. 165, ch. 67, § 1, effective
September 1, 1965,

ARTICLE 1. GENERAL PROVISIONS

Art. 5547-201. Mental Health and Mental Retar-
dation; General Provisions

. Purpose and Policy

Sec. 1.01. (a) It is the purpose of this Act to
provide for the conservation and restoration of men-
tal health among the people of this state, and to-
ward this end to provide for the effective adminis-
tration and coordination of mental health services at
the state and local levels, and to provide, coordinate,
develop, and improve services for the mentally re-
tarded persons of this state to the end that they will
be afforded the opportunity to develop their respec-
tive mental capacities to the fullest practicable ex-
tent and to live as useful and productive lives as
possible.

(b) The legislature declares that the public policy
of this state is to encourage local agencies and
private organizations to assume responsibility for
the effective administration of mental health and
mental retardation services, with the assistance,
cooperation, and support of the Texas Department
of Mental Health and Mental Retardation created
by this Act. '

(c) Recognizing that there exists a variety of al-
ternatives for serving the mentally disabled, it is
the purpose of this Act to provide for a continuum
of services and it is the policy of this state that
when appropriate and feasible, mentally ill and men-
tally retarded persons shall be afforded treatment
in their own communities.

Definitions

Sec. 1.02. In this Act,

MENTAL HEALTH

Art. 5547-202

(1) “department” means the Texas Department of
Mental Health and Mental Retardation;

(2) “board” means the Texas Board of Mental
Health and Mental Retardation;

(8) “commissioner” means the Commissioner of
Mental Health and Mental Retardation;

'(4) “local agency” means a city, county, hospital
district, rehabilitation district, school district, state-
supported institution of higher education, state-sup-
ported medieal school, or any organizational combi-
nation of two (2) or more cities, two (2) or more
counties, two {2) or more hospital districts, two (2)
or more school districts, or two (2) or more cities,
counties, hospital districts and school distriets;

(5) “mental health services” includes all services
concerned with research, prevention and detection
of mental disorders and disabilities and all services
necessary fo treat, care for, control, supervise and
rehabilitate mentally disordered and disabled per-
sons, including persons mentally disordered and dis-
abled from aleoholism and drug addiction;

(6) “mentally retarded person” means any person
other than a mentally disordered person, whose
mental deficit requires him to have special training,
education, supervision, treatment, care or control in
his home or community, or in a state school for the
mentally retarded;

(7) “mental retardation services” includes all ser-
vices concerned with research, prevention, and the
detection of mental retardation and all services re-
lated to the education, training, rehabilitation, care,
treatment, supervision, and control of mentally re-
tarded persons;

(8) “region” means the total geographical area
covered by the local agencies participating in the
operation of community centers established under
this Act; )

(9) “effective administration” includes continuous

in-system planning and evaluation resulting in more
efficient fulfillment of the purposes and policies of
this Act.
[Acts 1965, 59th Leg., p. 165, ch. 67, § 1, eff. Sept. 1, 1965.
Amended by Acts 1969, 61st Leg., p. 2010, ch. 688, § 1,
off. Sept. 1, 1969; Acts 1981, 67th Leg., p. 2348, ch. 578,
§ 1, eff. Sept. 1, 1981.]

ARTICLE 2. TEXAS DEPARTMENT OF
MENTAL HEALTH AND MENTAL
RETARDATION

Art. 5547-202. Texas Department of Mental
: Health and Mental Retardation

Composition of Department

Sec. 2.01. The Texas Department of Mental
Health and Mental Retardation shall consist of a
Texas Board of Mental Health and Mental Retarda-
tion, a Commissioner of Mental Health and Mental
Retardation, a Deputy Commissioner for Manage-
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ment and Support, a Deputy Commissioner for Men-
tal Health Services, a Deputy Commissioner for
Mental Retardation Services, an Executive Deputy
Commissioner, a staff under the direction of the
Commissioner and the Deputy Commissioners, and
the following facilities and institutions together
with such additional facilities and institutions as
may hereafter by law be made a part of the Depart-
ment:

(1) the Central Office of the Department
(2) the Austin State Hospital;

(3) the San Antonio State Hospital;
(4) the Terrell State Hospital;

(5) the Wichita Falls State Hospital;
(6) the Rusk State Hospital;

(7) the Big Spring State Hospital;
(8) the Kerrville State Hospital;

(9) the Vernon State Hospital;

(10) the Austin State School;

(11) the Travis State School;

{12) the Mexia State School;

{(13) the Abilene State School;

(14) the Lufkin State School;

(15) the Richmond State School;
(16) the Denton State School;.

(17) the Corpus Christi State School;
(18) the Lubbock State School;

(19) the Brenham State School;

(20) the Fort Worth State School;
(21) the San Antonio State School;
(22) the San Angelo State School;

(23) the Texas Research Institute of Mental Sci-
ences;

(24) the Beaumont State Center;

(25) the Amarillo State Center;

(26) the El Paso State Center;

(27) the Rio Grande State Center;

(28) the Laredo State Center;

(29) the Waco Center for Youth;

(30) the Leander Rehabilitation Center.

Employees and Salaries

Sec. 2.01A. The number of employees and the
salaries shall be as fixed in the general appropria-
tions bill.

Application of Sunset Act

Sec. 2.01B. The Texas Department of Mental
Health and Mental Retardation is subject to the
Texas Sunset Act, as amended (Article 5429k, Ver-
non’s Texas Civil Statutes); and unless continued in
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existence as provided by that Act the department is
abolished, and this article expires effective Septem-
ber 1, 1987.

Members of Board

Sec. 2.02. The Board consists of nine members
appointed by the Governor with the advice and
consent of the Senate.-

Terms of Office '

Sec. 2.03. (2) Each member holds office for a
term of six years and until his successor is appoint-
ed and qualified.

(b) Three of the first nine members appointed by
the Governor shall serve terms expiring on January
31, 1967; three shall serve terms expiring on Janu-
ary 31, 1969; and three shall serve terms expiring
on January 31, 1971.

Chairman

Sec. 2.04. The Chairman of the Board shall be
the member so designated by the Governor.

Meetings of Board

Sec. 2.05. (a) The Board shall hold at least four
regular meetings per year in the state capital on
dates fixed by rule of the Board. The Board shall
make rules providing for the holding of special
meetings.

(b) Five members of the Board constitute a quo-
rum for the transaction of business.

(c) All meetings of the Board are open to the
public, except meetings to deliberate the appoint-
ment of the Commissioner.

Compensation of Members

Sec. 2.06. Each member is entitled to receive per
diem compensation’ for each day heactually per-
forms the duties of his office and o be reimbursed
for actual and necessary expenses incurred in dis-
charging his duties. The daily per diem compensa-
tion shall be as provided by appropriation.

Commissioner

Sec. 2.07. (a) The Board shall appoint a quali-
fied person to serve as Commissioner.

(b) To be qualified for the office of Commission-
er, a person must be a physician licensed to practice
in this state and must have proven administrative
experience and ability.

(¢) The Commissioner holds office at the pleasure
of the Board.

(d) The Commissioner is designated as the state
mental health authority.

Deputy Commissioners

Sec. 2.08. (a) The Commissioner shall appoint a
Deputy Commissioner for Mental Health Services
and a Deputy Commissioner for Mental Retardation
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Services. Each appointment is subject to the ap-
proval of the Board.

(b) To be qualified for appointment as Deputy
Commissioner for Mental Health Services, a person
must be a physician licensed to practice in this state
and have at least three years of specialized training
in psychiatry.

(¢) To be qualified for appointment as Deputy
Commissioner for Mental Retardation Services, a
person must have proven administrative ability and
professional qualifications, including at least five
years of broad experience and knowledge in the
field of mental retardation.

Powers and Duties of Deputy Commissioners

Sec. 2.09. Repealed by Acts 1969, 61st Leg., p.
2010, ch. 688, § 6, eff. Sept. 1, 1969.

Advisory Committees

Sec, 2.10. The Board shall appoint a medical ad-
visory committee and any other advisory commit-
tees it deems necessary to assist in the effective
administration of the mental health and mental re-
tardation programs of the Department. The De-
partment may pay the members of any such com-
mittees and the members of any advisory commit-
tees, the creation of which is approved by the
Board, for travel costs incurred in connection with
the exercise of their duties for the Department at
rates authorized to be paid to state officers and
employees under the provisions of the General Ap-
propriations Act.

Separation of Departmental Authority

See. 2.11. (a) The Board shall formulate the ba-
sic and general policies, consistent with the pur-
poses, policies, principles, and standards stated in
this Act, to guide the Department in administering
this Act.

(b) Al of the administrative, rule-making, and
decisional powers granted by this Act are vested in
the Commissioner, subject to the basic and general
policies formulated by the Board.

Effective Administration

See. 2.12. (a) The Commissioner is responsible
for the effective administration of the programs and
services of the Department.

(b) The Commissioner shall, with the approval of
the Board, establish within the Department an or-
ganizational structure which will promote the effec-
tive administration of this Act.

(¢) The Commissioner shall appoint the head of
each facility or institution that is administered by
the Department. The appointments are subject to
the Board’s approval.

(d) The person appointed as head of a facility or
institution serves at the pleasure of the Commis-
sioner.
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Determination of Level of Care Required; Use in
Planning; Reports to Legislature

Sec. 2.12A. (a) The commissioner shall, consist-
ent with the purposes and policies of this Act,
determine for persons exhibiting the various forms
of mental disability the types of services for the
mentally disabled that can be most economically and
effectively delivered at the community level and
those mental health services that can be most eco-
nomically and effectively delivered by the facilities
of the department. This determination shall include
an assessment of the limits, if any, that should be
placed on the duration of services to be provided an
individual either at the community level or at the
departmental facility level.

(b) The commissioner’s findings shall serve to
guide the department in its planning and adminis-
tration of services for the mentally ill.

(c) The commissioner shall report the results of
his determination to the legislature in conjunction
with the department’s biennial appropriations re-
quest.

Contracts

See. 2.13. The Department may cooperate, nego-
tiate and contract with local agencies, hospitals,
private organizations and foundations, community
centers, physicians and persons to plan, develop and
provide community-based mental health and mental
retardation services.

Gifts, Grants, and Donations

Sec. 2.14. The Department may accept gifts,
grants, and donations of money, personal property,
and real property for use in expanding and improv-
ing the mental health and mental retardation servic-
es available to the people of this state.

Federal Grants

See. 2.15. The Department may negotiate with
any agency of the United States in order to obtain
grants to assist in the expansion and improvement
of mental health and mental retardation services in
this state.

Transfer of Functions, Property, Ete.

Sec. 2.16. (a) All powers, duties, and functions
relating to the commitment, care, treatment, main-
tenance, education, training, and rehabilitation of
mentally ill or mentally retarded persons, or relat-
ing to the administration of mental health or mental
retardation services, previously vested in the Board
for Texas State Hospitals and Special Schools and in
the Division of Mental Health and the Office of
Mental Health Planning of the State Department of
Health, are transferred to the Texas Department of
Mental Health and Mental Retardation.

~(b) Al land, buildings, facilities, property,
records, and personnel used by the Board for Texas
State Hospitals and Special Schools and by the
Division of Mental Health and the Office of Mental
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Health Planning of the State Department of Health
in conjunction with such powers, duties, and func-
tions are transferred to the Texas Department of
Mental Health and Mental Retardation. Provided,
however, this transfer shall not apply to the build-
ings presently occupied by the Texas State Depart-
ment of Health.

Service Programs

Sec. 2.17. (a) From funds available to it the De-
partment is authorized to provide mental health and
mental retardation services through the- operation
of halfway houses, community centers, and other
mental health and mental retardation services pro-
grams.

(b)}1) From funds available to it the Department
is authorized to provide mental health and mental
retardation services through the operation of shel-
tered workshops and to contract with individuals or
public or private entities for all or any part of such
services.

(2) The Department is authorized to contract with
individuals or public or private entities for the sale
of goods and services produced or made available
by the sheltered workshop programs. The goods
and services may be sold on a cash or credit basis.

(3) An operating fund may be established for
each sheltered workshop operated by the Depart-
ment, and any money derived from gifts, grants,
and donations received for sheltered workshop pur-
poses and all proceeds from the sale of sheltered
workshop goods and services shall be deposited in
the operating fund. Any operating fund shall be
maintained in a national or state bank which is a
member of the Federal Deposit Insurance Corpora-
tion. Money in the operating funds may only be
expended in the operation of sheltered workshops
for the purchase of supplies, materials, services,
and equipment; for the payment of salaries and
wages to participants and employees; for the con-
struction, maintenance, repair, and renovation of
facilities and equipment; and for the establishment
and maintenance of a petty cash fund not to exceed
$100. All money maintained in such operating
funds and used for the payment of salaries and
wages to participants in the sheltered workshop
programs is money held in trust by the Department
for the benefit of such participants.

(4) It is intended that the sheltered workshop
authority and program as enumerated above in Sub-
section (a) and Subdivisions (1), (2) and (3) of Subsec-
tion (b) shall not conflict with the authority and/or
jurisdiction of community centers for mental health
and mental retardation as set forth in Sections 3.01
through 3.15 and Sections 4.01 through 4.04 of the
Texas Mental Health and Mental Retardation Act
(Articles 5547-203 and 5547-204, Vernon’s Texas
Civil Statutes). :
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Research Institutes

Sec. 2.18. (a) The authority for the operation of
the Houston State Psychiatric Institute for Re-
search and Training ! is transferred to the Depart-
ment.

(b) The Department may establish research insti-
tutes devoted to research and training in support of
the development and expansion of mental health
and mental retardation services in this state. The
research institutes may be affiliated with major
medical centers, medical schools, and universities of
the state.

(¢) The Department may accept gifts or grants of
land and may contract for the construction of build-
ings and facilities at any site selected for the loca-
tion of a research institute, or the Department may
enter into any contract or leasing arrangement with
any federal, state, or local agency, or with any
person or other private entity, for the use of build-
ings and facilities.

(d) The Department may administer and operate
research institutes with funds donated by federal,
state, and local agencies, and by persons and other
private entities, and with any money that may be
appropriated by the legislature.

1 Name changed to Texas Research Institute of Mental Sciences.
Facilities for Mentally Retarded

Sec. 2.19. The Department may designate the
facility in which any mentally retarded person under
its jurisdiction is placed, and may designate any
facility or part thereof under its management and
control as a special facility for the diagnosis, special
training, education, supervision, treatment, care or
control of mentally retarded persons. The Depart-
ment is authorized to maintain at facilities under its
control and management day classes for the conve-
nience and benefit of the mentally retarded persons
of the communities in which such facilities are locat-
ed when the mentally retarded persons are not
capable of being enrolled in regular or special
classes of the public school system.

Return of Committed Mentally Retarded Persons
to State of Residence

Sec. 2.20. (a) The Department may return a
non-resident mentally retarded person committed to
a facility for the mentally retarded in this state to
the proper agency of the state of his residence.

(b) The Department may permit the return of any
resident of this state who is committed to a facility
for the mentally retarded in another state.

(c) The Department is authorized to enter into
reciprocal agreements with the proper agencies of
other states to facilitate the return to the state of
their residence of persons committed to facilities for
the mentally retarded in this or other states.

(d) The superintendent of a facility for the men-
tally retarded under the control and management of
the Department may detain a mentally retarded
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person returned to this state from the state of his
commitment for a period not to exceed ninety-six
(96) hours pending order of the court in commitment
proceedings in this state.

(e) All expenses incurred in returning committed
mentally retarded persons to other states shall be
paid by this state. The expense of returning men-
tally retarded residents of this state shall be borne
by the states making the return.

Cooperation of Other State Agencies

Sec. 2.21. At the request of the Department, all
departments and agencies and all officers and em-
ployees of the state shall cooperate with the Depart-
ment in activities consistent with their functions.
This does not require other departments and agen-
cies to serve the Department in activities inconsist-
ent with their functions or with the authority of
their offices or with the laws of this state governing
their activities.

Utility Easements

Sec. 2.22. The Department may grant ease-
ments, on terms and conditions deemed by the De-
partment to be in the best interest of the state,
across any land held by the Department, for the
construction of water, natural gas, telephone,
telegraph, and electric power lines.

Data on Condition and Treatment of Persons

Sec. 2.23. (a) Any person, hospital, sanitorium,
nursing or rest home, medical society, or other
organization may provide information, interviews,
reports, statements, memoranda, or other data re-
lated to the condition and treatment of any person
to the State Department of Mental Health and Men-
tal Retardation, medical organizations, hospitals and
hospital committees, to be used in the course of any
study for the purpose of reducing mental disorders
and disabilities, and no liability of any kind or
character for damages or other relief arises against
any person or organization for providing such infor-
mafion or material, or for releasing or publishing
the findings and conclusions of such groups to
advance mental health and mental retardation re-
search and education, or for releasing or publishing
generally a summary of such studies.

(b) The Department, medical organizations, hospi-
tals and hospital committees may use or publish
these materials only for the purpose of advancing
mental health and mental retardation research and
education, in the interest of reducing mental disor-
ders and disabilities, except that summaries of such
studies may be released for general publication.

(¢} The identity of any person whose condition or
treatment has been studied shall be kept confiden-
tial and shall not be revealed under any circum-
stances. All information, interviews, reports, state-
ments, memoranda, or other data furnished by rea-
son of this Act and any findings or conclusions
fesu(liting from such studies are declared to be privi-
eged.

Certificate of Need Requirement

Sec. 2.24. The acquisition, development, econ-
struction, modification, and expansion of facilities,
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provision of additional services, and expansion of
existing services under Articles 2, 3, and 4 of this
Act are subject to the applicable provisions of the
Texas Health Planning and Development Act,}! in-
cluding requirements for a certificate of need or an
exemption certificate.
1 Article 4418h.
Fees for Genetic Counseling Services

Sec. 2.25. The department is authorized to
charge for genetic counseling services provided un-
der the authority of this Act at a rate not to exceed
the actual cost of providing such services. The
proceeds from such charges shall be retained and
utilized by the department for the continued provi-
sion of such services.

Sec. 2.26. [Blank]

Exchange of Client Records

Sec. 2.27. (a) For the purpose of confidentiality
of client records, the facilities of the department
and all community centers for mental health and
mental retardation services created pursuant to Ar-
ticle 3 of the Texas Mental Health and Mental
Retardation Act, as amended (Article 5547-203, Ver-
non’s Texas Civil Statutes), will be considered as
component parts of one service delivery system
within which client records may be exchanged with-
out the consent of the client.

{b) The department shall prescribe regulations to
carry out the purposes of this section. These regu-
lations may contain such definitions and may pro-
vide for such safeguards and procedures as in the
judgment of the department are necessary or prop-
er to effectuate the purposes of this section.

Conviction Data on Applicants for Employment

Sec. 2.28. (a) The department and the communi-
ty centers established pursuant to this Act may
receive conviction data from any law enforcement
agency which is relevant to a person to whom an
offer of employment is made which would place
him/her in direct contact with mentally ill patients
or mentally retarded clients.

(b) The department shall establish a uniform
method of obtaining such conviction data which
shall be applicable to all department facilities and
community centers. Such uniform method shall
require the submission to the Department of Public
Safety or other law enforcement agency of either a
complete set of fingerprints or the complete name
of each person to whom an offer of such employ-
ment is made. If the department establishes a
method of obtaining such data through the use of
fingerprints and no relevant disqualifying record or
other substantive information is discovered at the
state or local law enforcement agency level, such
fingerprints shall be directed to the Federal Bureau
of Investigation for further information.

(¢) Only conviction data which is relevant to the
applicant’s proposed employment and collected pur-
suant to this section shall be provided to the depart-
ment or community center. For purposes of this



Art. 5547-202

section, relevant information shall be defined exclu-
sively as convictions related to any sexual offenses,
drug related offenses, murder, theft, assault, bat-
tery, or any other crime involving personal injury or
threat to another person. Information pertaining to
any other crimes shall not be relevant to the inquiry
of the department or community center, and the
department or community center shall not be enti-
tled to such nonrelevant information, The depart-
ment and the community centers may deny employ-
ment to any person who makes application for such
employment on or after September 1, 1983, in any
case where it is determined that the previous crimi-
nal conviction or convictions of the applicant indi-
cate that such applicant is not qualified or suitable,
The department and the community centers may
deny employment to an applicant who fails to pro-
vide a complete set of fingerprints, if that method
of obtaining conviction data is established by the
department.

(d) All conviction data received by the department
and the community centers shall be for the exclu-
sive use of the department and the community
centers and shall be privileged and shall not be
released or otherwise disclosed to any other person
or agency except on court order or the consent of
the applicant. Immediately following the employ-
ment decision of the department with respect to the
applicant, all such conviction data collected by the
department relating to his or her application shall
be collected and destroyed by the department.
Unauthorized release or disclosure of any conviction
data received by the department or community cen-
ters shall be a second degree felony, as defined in
Section 12.33, Penal Code.

(e) The department may promulgate written rules
and regulations to implement the provisions of this
section pursuant to Subsection (b) of Section 2.11
and Subsection (b) of Section 4.01 of this Act.

(f) The responsibility of the Department of Public
Safety to provide conviction data to the department
and the community centers is contingent upon the
existence of written agreements which provide for
reimbursement to the Department of Public Safety
for the costs which it incurs in providing such data.
[Acts 1965, 59th Leg., p. 165, ch. 67, § 1. Amended by
Acts 1967, 60th Leg., p. 155, ch. 82, § 1; Acts 1967, 60th
Leg., p. 543, ch. 239, § 1; Acts 1967, 60th Leg., p. 577, ch.
261, § 1; Acts 1967, 60th Leg., p. 774, ch. 326, § 1; Acts
1969, 61st Leg., p. 2010, ch. 688, § 2; Acts 1971, 62nd
Leg. p. 1589, ch. 432, § 1; Aects 1971, 62nd Leg., p. 2089,
ch. 643, § 1; Acts 1973, 63rd Leg., p. 234, ch. 110, § 1, eff.
Aug. 27, 1973; Acts 1975, 64th Leg., p. 832, ch. 323, 8 5.01,
eff. May 28, 1975; Acts 1977, 65th Leg., p. 340, ch. 166,
§ 1, eff. May 20, 1977; Acts 1977, 65th Leg., p. 1166, ch.
445, § 1, eff. June 15, 1977; Acts 1977, 65th Leg., p. 1847,
ch. 735, § 2.106, eff. Aug. 29, 1977; Acts 1979, 66th Leg.,
p. 606, ch. 283, § 1, eff. Aug. 27, 1979; Acts 1979, 66th
Leg., p. 789, ch. 350, § 1, eff. Aug. 27, 1979; Acts 1979,
66th Leg., p. 1797, ch. 730, § 1, eff. Aug. 27, 1979; Acts
1981, 67th Leg., p. 754, ch. 286, § 1, eff. Aug. 31, 1981;
Acts 1981, 67th Leg., p. 2348, ch. 578, § 2, eff. Sept. 1,
1981; Acts 1983, 68th Leg., p. 2749, ch. 471, § 1, eff. Aug.
29, 1983; Acts 1983, 68th Leg., p. 2980, ch. 513, § 1, eff.
June 19, 1983; Acts 1983, 68th Leg., p. 3041, ch. 520, § 1,
eff. Aug. 29, 1983; Acts 1983, 68th Leg., p. 4200, ch. 667,
§ 2, eff. Aug. 29, 1983.]
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Transfer of facilities: '
Sections 1 and 5 of Acts 1969, 61st Leg., p. 848, ch. 282,
provided:

“Sec. 1. Effective September 1, 1969, the custody, manage-
ment, and control of the land, buildings, and facilities comprising
the hospital complex known as MeKnight State Tuberculosis Hospi-
tal is transferred from the State Department of Health to the
Texas Department of Mental Health and Mental Retardation for
the support, maintenance, and treatment of patients for whom the
Texas Department of Mental Health and Mental Retardation is
responsible.

“Sec. 5. Effective September 1, 1969, the name of McKnight
State Tuberculosis Hospital is changed to the San Angelo Center.”

Section 2 of Acts 1983, 68th Leg., p. 2982, ch. 513, provides:

“To avoid unnecessary expenditure of state funds, the Depart-
ment of Mental Health and Mental Retardation shall, to the extent
possible, make necessary modifications of signs at facilities re-
named by this Act as part of its ordinary maintenance program.”

ARTICLE 8. COMMUNITY CENTERS FOR
MENTAL HEALTH AND MENTAL
RETARDATION SERVICES

Art. 5547~203. Community Centers for Mental
Health and Mental Retardation Ser-
vices

Agencies Authorized to Establish and Operate
Community Center; Contracts

Sec. 3.01. (a) Local agencies which may estab-
lish and operate community eenters are a county, a
city, a hospital district, a school district, or any
organizational combination of two (2) or more of
these. When community centers are established by
an organizational combination, the governing bodies
of such organizational combination shall enter into a
contract between or among them which shall stipu-
late:

(1) the kinds and number of community centers,
as that term is defined in subsection (b) below,
which are to be established, and

(2) whether the board of trustees shall consist of
not less than five (5) nor more than nine (9) mem-
bers selected from the governing bodies of the
organizational combination, or of not less than five
(5) nor more than nine (9) members to be appointed
from the qualified voters of the region to be served.

This contract may be renegotiated or amended from
time to time as necessary to provide for the estab-
lishment of additional community centers or to
change the method of establishing a board of trus-
tees.

(b) As used in this Aect, a “community center”
may be: :

(1) a community mental health center, which pro-
vides mental health services; or

(2) a community mental retardation center, which
provides mental retardation services; or

(3) a community mental health and mental retar-
dation center, which provides mental health and
mental retardation services.
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(¢) A community center is an agency of the state
and a unit of government as defined by Section 2,
Texas Tort Claims Act (Article 6252-19, Vernon's
Texas Civil Statutes).

Purpose and Policy

Sec. 3.01A. Community centers created pursu-
ant to this Act are intended to be vital components
in'an continuum of services for the mentally ill and
mentally retarded individuals of this state. It is the
policy of this state that community centers strive to
develop services for the mentally ill and mentally
retarded that are effective alternatives to treatment
in large residential facilities. .

Boards of Trustees

Sec. 3.02. (a) The board of trustees of communi-
ty centers established by a single city, county, hos-
pital district or school district may be the governing
body of the single city, county, hospital district or
school district, or that governing body may appoint
from among the qualified voters of the region to be
served a board of trustees consisting of not less
than five (5) nor more than nine (9) persons. If the
board of trustees is appointed from the qualified

voters of the region to be served, the terms of the’

members thereof shall be staggered by appointing
not less than one-third (Y5) nor more than one-half
(*%) of the members for one (1) year, or until their
successors are appointed, and by appointing the
remaining members for two (2) years, or until their
successors are appointed. Thereafter, all appoint-
ments shall be for a two (2) year period, or until
their successors are appointed. Appointments made
to fill unexpired terms shall be for the period of the
unexpired term, or until a successor is appointed.

(b) Boards of trustees of community centers es-
tablished by an organizational combination shall
consist of not less than five (5) nor more than nine
(9) members selected from the membership of the
governing bodies of the organizational combination,
or such governing bodies may jointly appoint a
board of trustees from among the qualified voters
of the region to be served in the manner authorized
in Section 3.02(a) above.

Saving Clause

Sec. 3.03. This Act shall not affect the validity
of community centers and boards of trustees of
such centers established and appointed before it
becomes 'effective; provided, however, this provi-
sion shall not be construed to preclude reconstitu-
tion of community centers and the board of trustees
of such centers as authorized by this Act. This Act
shall not affect the validity of board selection com-
mittees appointed by an organizational combination
of more than six (6) local agencies under authority
of Section 3.02(a), Acts 59th Legislature, Regular
Session, 1965, as amended.! All other board selec-
tion committees are abolished and appointments to
fill vacancies on boards of trustees of these centers
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shall be made by the governing bodies which partici-
pated in the establishment of the centers.

1 Section 3.02(a) of this article.
Meetings

Sec. 3.04. The boards of trustees shali make
rules to govern the holding of regular and special
meetings.  All meetings of the boards of trustees
shall be open to the public to the extent required by
and in accordance with the general law of this state
requiring. meetings of governmental bodies to be
open to the public. A majority of the membership
of the board of trustees shall constitute 2 quorum
for the transaction of business. The board shall
keep a record of its proceedings, and the record is
open to inspection by the public.

Administration

Sec. 3.05. The board of trustees is responsible
for the administration of community centers.

Advisory Committees

Sec. 3.06. Boards of trustees may appoint advis-
ory committees, medical committees and other com-
mittees to advise the board on matters relating to
the administration of mental health and mental re-
tardation serviees. No such committee shall consist
of less than five (5) members; and the appointment
of such committees shall not relieve the board of
trustees of final responsibility and accountability as
provided in this Act.

Director

Sec. 3.07. The board of trustees shall appoint a
director for each community center. The board
may delegate powers to the director subject to the
policy direction of the board.

Personnel

Sec. 3.08. The hoard or director may employ and
train personnel for the administration of the various
programs and services of a community center. The
board shall provide appropriate rights, privileges
and benefits to the employees of a community cen-
ter consistent with those rights, privileges and bene-
fits available to employees of the governing bodies
which establish the center and is authorized to
provide and may provide workmen’s compensation
benefits. The number of employees and their sala-
ries shall be as preseribed by the board of trustees,
as approved by the Commissioner.

Contribution of Local Agencies

Sec. 3.09. Each participating local agency may
contribute lands, buildings, facilities, personnel and
funds for the administration of the various pro-
grams and services of a community center.

Gifts, Grants, Donations

Sec. 3.10. A community center may accept gifts,
grants, and donations of money, personal property,
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and real property for use in the administration of its
programs and services.

Property, Buildings, Facilities

Sec. 3.11. (a) A community center may acquire
real property and personal property by purchase or
lease and may construct buildings and facilities. A
community center may transfer ownership of real
property to the Department, pursuant to an agree-
ment whereby the Department agrees to construct
community-based care facilities or alternate living
facilities on the property and to lease the facilities
to that community center for the purpose of provid-
ing mental health and mental retardation services.
The Department may construct the facilities at sites
other than the present sites of departmental institu-
tions and may lease the facilities to the community
centers in the manner and under such terms and
conditions as specified in this section.

(b) A special fund to be known as the special
community centers facilities construction fund is
established in the state treasury. The fund may be
used only to finance the construction of facilities by
the Department under this section. The Texas
Board of Mental Health and Mental Retardation
shall establish priorities for the use of facilities
constructed under this section in terms of appropri-
ate types of community-based services and alterna-
tive living arrangements for the mentally disabled.
These priorities shall serve as a basis for criteria to
be used by the Department in determining the eligi-
bility of a proposal for facility construction. If the
Department agrees to construct a facility for a
community center, the agreement must include pro-
vision for a lease-purchase arrangement between
the community center, the governing body of each
local agency establishing the community center, and
the Department. The Department shall specify a
leasing arrangement which includes an amortization
of the cost of the facility over a period not to exceed
forty (40) years. The agreement may provide for
reasonable interest to be paid by the center on the
total cost of the facility. The rate of interest may
not exceed fifty (50) percent of the market interest
rate, as determined by the Department, applicable
at the time of the signing of the lease-purchase
agreement to any establishing agency’s revenue
bonds if the agency were to issue bonds for the
construction of the community center for the same
term as the term covered by the lease-purchase
agreement. The leasing payments shall be credited
to the special community centers facilities construc-
tion fund toward the purchase of the facility by the
community center. ‘

(c) At such time as the community center has
paid to the Department the amount specified under
the terms of the lease-purchase agreement, the De-
partment shall transfer full title of the property and
all improvements to the community center. If a
lease payment is not paid to the Department by the
due date established in the lease-purchase agree-
ment, the community center is considered in default.
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On default by the community center, the Depart-
ment shall send to the community center a written
notice of the default and a statement that the center
must make the overdue payments before the expira-
tion of sixty (60) days after the day on which the
center receives the notice. If the community center
does not make the overdue payments within the
allotted time, the lease-purchase agreement is termi-
nated and the Department may take possession of
the facility. .

(d) The community center may utilize state funds,
including but not limited to state grant-in-aid, for
the operation of the facility, provided that the total
amount of all state funds used in the actual opera-
tion of the facility may not exceed sixty (60) percent
of the total operating budget of that facility. State
funds received by the community center may not be
used to pay leasing payment obligations under this
section. Leasing payments do not qualify as oper-
ating expenses for determining the total operating
budget of the facility. Construction and operation
of a facility under the provisions of this section are
not grounds for receipt by a community center of
additional grantin-aid in excess of the amount of
grant-in-aid the center would otherwise receive pur-
suant to the rules and regulations of the Depart-
ment governing the distribution of such funds.

Services

Sec. 3.12. (a) The board of trustees may make
rules, consistent with the purposes, policies, prinei-
ples, and standards provided by this Act to regulate
the administration of mental health or mental retar-
dation services by a community center, and may
make contracts with local agencies and with quali-
fied persons and organizations to provide portions
of these services. A community center may provide
services to persons voluntarily seeking assistance
and to persons legally committed to that community
center. A board of trustees may, with the approval
of the state mental health authority, contract with
the governing bodies of other counties and cities to
provide mental health and mental retardation servic-
es to residents of such cities and counties.

(b) Community centers - shall provide screening
services, consistent with rules, regulations, and
standards of the department, for persons seeking
voluntary admission to a state facility for the men-
tally ill as well as for those persons for whom
proceedings for involuntary commitment to a state
facility have been initiated. The commissioner may
designate a facility other than a community center
as a provider of screening services when loeal condi-
tions indicate that these services could be more
economically and effectively delivered by that facili-
ty or when the commissioner determines that local
conditions may impose an undue burden on the
community center.

(c) Community centers shall provide continuing
mental health and physical care services, consistent
with rules, regulations, and standards of the depart-
ment, for persons referred to the center by a state
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facility and for whom the state facility superintend-
ent has recommended a continuing care plan. The
commissioner may designate a facility other than a
community center as a provider of continuing care
services when local conditions indicate that these
services could be more economically and effectively
delivered by that facility or when the commissioner
determines that local conditions may impose an un-
due burden on the community center.

Recruitment, Training, Research

Sec. 3.13. A community center may engage in
research and in recruitment and training of person-
nel in support of its programs and services and may
make contracts for these purposes.

Fees for Services

Sec. 8.14. A community center shall provide ser-
vices free of charge to indigent persons. It shall
charge reasonable fees, to cover costs, for services
provided to non-indigent persons. In collecting fees
for the treatment of non-indigent persons, a commu-
nity center has the same rights, privileges, and
powers granted by law to the Texas Department of
Mental Health and Mental Retardation. The county
or district attorney of counties where community
centers are located shall, when requested by the
director of a community center, represent the com-
munity center in the collection of fees for services
provided non-indigent persons.

Cooperation of Department

Sec. 3.15. (a) The Department shall provide to
local agencies, boards of trustees and directors as-
sistance, advice and consultation in the planning,
development and operation of community centers.

(b) The Department may transfer ownership of
and possession of personal property which is under
its control or jurisdiction and which is surplus to its
needs to community centers, with or without reim-
bursement, to be used in providing mental health
services or mental retardation services, or both.

[Acts 1965, 59th Leg., p. 165, ch. 67, § 1, eff. Sept. 1, 1965.
Amended by Acts 1967, 60th Leg., p. 223, ch. 122, § 1, eff.
May 5, 1967; Acts 1967, 60th Leg., p. 490, ch. 218, § 2, eff.
May. 19, 1967; Acts 1969, 61st Leg., p. 2010, ch. 688, § 3,
eff, Sept. 1, 1969; Acts 1973, 63rd Leg., p. 1512, ch. 546,
§ 1, eff. Aug. 27, 1973; Acts 1975, 64th Leg., p. 562, ch.
220, § 1, eff. Sept. 1, 1975; Acts 1975, 64th Leg., p. 936, ch.
350, § 1, eff. June 19, 1975; Acts 1979, 66th Leg., p. 2028,
ch. 797, § 1, eff. Aug. 27, 1979; Acts 1981, 67th Leg., p. 78,
ch. 39, § 1, eff. Aug. 31, 1981; Acts 1981, 67th Leg., p. 751,
ch. 283, § 1, eff. Aug. 31, 1981; Acts 1981, 67th Leg., p.
2349, ch. 578, §§ 3, 4, eff. Sept. 1, 1981; Acts 1983, 68th
Leg., p. 1707, ch. 824, § 1, eff. Aug. 29, 1983.]

Sections 2 and 3 of the 1983 amendatory act provide:

“Sec. 2. (a) The Texas Department of Mental Health and Men-
tal Retardation is authorized to construct a psychiatric treatment
facility in Tarrant County on a site approved by the Texas Board of
Mental Health and Mental Retardation. The site for the facility
may be located on land that is not presently used for a department
facility.

“(b) When the site is approved by the board, the Tarrant County
Hospital District Board of Managers may transfer ownership of
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the real property on which the facility will be located to the
department without cost. The attorney general must approve the
title to the real property before ownership may be transferred.

“Sec. 3. Notwithstanding the provisions in Section 3.11, Texas
Mental Health and Mental Retardation Act, as amended, regarding
lease-purchase agreements, the Tarrant County mental health and
mental retardation community center is not required to enter into a
lease-purchase agreement with the department for the construction
of the psychiatric treatment facility authorized by Section 2 of this
Act and for which funds have been appropriated by the 68th
Legislature, Regular Session. As prescribed by Section 2.13, Tex-
as Mental Health and Mental Retardation Act, the department may
contract with the Tarrant County mental health and mental retar-
dation community center to lease to the community center the
facility authorized to be constructed under Section 2 of this Act for
the purpose of operating a psychiatric treatment facility. Subsec-
tion (d) of Section 3.11, Texas Mental Health and Mental Retarda-
tion Act, as amended, applies to the use of state funds by the
community center for the operation of the psychiatric treatment
facility.”

ARTICLE 4. STATE GRANTS-IN-AID

Art. 5547-204. State Grants-In-Aid
Rules and Regulations of the Department

Sec. 4.01. (a) The Department shall prescribe
such rules, regulations and standards, not inconsist-
ent with the Constitution and laws of this State, as
it considers necessary and appropriate to insure
adequate provision of mental health and mental
retardation services by community centers.

(b) Before any rule, regulation or standard is
adopted the Department shall give notice and oppor-
tunity to interested persons to participate in the rule
making. '

(¢) The rules, regulations and standards adopted
by the Department under this Section shall be filed
with the Secretary of State and shall be published
and available on request from the Secretary of
State.

{d) A copy of these rules shall be sent to each
community center established in this State.

Plan

Sec. 4.02. As soon as possible after its establish-
ment the board of trustees shall submit to the
Department:

(1) a copy of the contract between the participat-
ing local agencies, if applicable;

(2) a plan within the projected financial, physical
and personnel resources of the region to be served
to develop and make available to the residents of
the region an effective mental health or mental
retardation services program, or both, through a
community center or centers.

Eligibility for Grants-In-Aid

Sec. 4.03. (2) A community center is eligible to
receive State grants-in-aid if it qualifies according to
the rules and regulations of the Department. It is
specifically provided, however, that the Department
may require that such grants of State funds be
matched by local support in such proportions and
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amounts as may be determined by the Department.
For the purpose of calculating the local share of the
operating costs of a community center, patient fee
income, services and facilities contributed by local
community centers may be counted as local support.
To further the purposes of this Act, the Department
may allocate, according to methods approved by the
Board, funds through contracts between the De-
partment and centers for the performance of specif-
ic services required by the Department. If the
Department is unable to negotiate contracts with a
center or centers for the required services, the
Department may use these funds to contract with
other local agencies, private providers, state agen-
cies, or facilities of the Department for the perform-
ance of the services if these providers comply with
rules and standards of the Department. To facili-
tate the administration of such funds, the Depart-
ment may make periodic allocations of such grants
to community centers on the basis of operating
budgets submitted to it by the community centers in
such form as the Department may require, but
shall, periodically during the fiscal period covered
by such operating budgets, make such adjustments,
upward or downward, as may be necessary equita-
bly to apportion such operating costs between the
State government and the community centers.

(b) The first priority for use of grants-in-aid to be
expended for mental health services shall be for
services directed to those individuals who are at
significant risk of placement in a State facility.
Individuals at significant risk of placement in a
State facility shall include but not necessarily be
limited to persons for whom emergency hospitaliza-
tion warrants have been issued, persons for whom
proceedings for temporary or indefinite commitment
in a State facility have been initiated, and former
State facility patients for whom the facility superin-
tendent has recommended a continuing care plan.
The Department shall develop standards to enforce
this policy and may withhold grants-in-aid from any
center found not to be in compliance with these
standards.

Auditing Procedures

Sec. 4.04.. The board of trustees of a community
center, as a condition precedent to its receiving
further grants under this Act, shall annually have
the accounts of the center audited by a Texas certi-
fied or public accountant licensed by the Texas
State Board of Public Accountancy. Such audit
shall meet at least the minimum requirements as
shall be, and in such form as may be, prescribed by
the Department and approved by the State Auditor.
A copy of each such annual audit, approved by the
board of trustees of the community center, shall be
filed by the community center with the Department
on such date as the Department may specify.
Where the board of trustees declines or refuses to
approve the audit report, it shall nevertheless file
with the said Department a copy of the audit report
with its statement detailing its reasons for failure to
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approve the report. In addition to the copy fur-
nished the Department, copies of each audit report
shall be submitted to the Governor, the Legisiative
Budget Board and the Legislative Audit Committee.
The Commissioner and the State Auditor, on behalf
of the Department and the Legislative Audit Com-
mittee, respectively, shall have access to all vouch-
ers, receipts, journals and other records as either
may deem needed and appropriate for the review
and analysis of audit reports.

[Acts 1965, 59th Leg., p. 165, ch. 67, § 1, eff. Sept. 1, 1965.
Amended by Acts 1969, 61st Leg., p. 2010, ch. 688, § 4,
eff. Sept. 1, 1969; - Acts 1981, 67th Leg., p. 2350, ch. 578,
§ 5, eff. Sept. 1, 1981.]

Acts 1965, 59th leg., p. 173, ch. 67, § 1, which enacted the Texas
Mental Health and Mental Retardation Act, provided in section 2:

“Hospital Board Abolished. The Board for Texas State Hospi-
tals and Special Schools is abolished. This does not preclude the
Governor from appointing one or more members of that board to
the Texas Board of Mental Health and Mental Retardation.”

ARTICLE 5. EARLY CHILDHOOD
INTERVENTION PROGRAMS

Art. 5547-205, Early Childhood Intervention
Programs

Definition

Sec. 5.01. In this article, “developmentally de-
layed child” means a child who exhibits:

(1) a significant delay, beyond acceptable varia-
tions in normal development, in one or more of the
following areas: :

(A) cognitive;

(B) gross or fine motor;

(C) language or speech;

(D) social or emotional;

(E) self-help skills; or

(2) an organic defect or condition‘ that is very
likely to result in such a delay.

Eligibility
Sec. 5.02. A developmentally delayed child is eli-
gible for services under this article if the child is
under three years of age or until reaching the age
of eligibility for entry into the comprehensive spe-

cial education program for handicapped children .
under Section 16.104 of the Texas Education Code.

Grant Request

Sec. 5.03. A public or private entity may apply
for funds to provide an intervention program for
eligible developmentally delayed children by submit-
ting a grant request to the department.

Approval Criteria

Sec. 5,04, The department shall allocate appro-
priated funds to local intervention programs on a
competitive basis giving consideration to the follow-
ing:
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(1) the extent to which the program would meet
identified needs;

(2) the cost of initiating a program, if applicable;

(3) the need for funds from the department if
other funding sources are available; -

(4) the proposed cost to the parents for the servic-
es; and

(5) the assurance of quality services.

Contract

Sec. 5.05. (a) After approval of a grant request,
the department shall execute a contract with the
service provider that requires the provider to agree
to meet the following program standards:

(1) the program must be maintained within the
guidelines established by the department;

(2) the provider must ensure that for each child
served an individualized developmental plan is de-
veloped and is based on a comprehensive develop-
mental evaluation performed by an interdisciplinary
team with parent participation and periodic review
and reevaluation;

(3) the provider must provide services to meet the
unique needs of each child as indicated by the
child’s individualized developmental plan;

(4) the provider must demonstrate a capability to
obtain or provide an array of services that must
include:

(A) training, counseling, case management servic-
es, and home visits for the parents of each child
served;

(B) individualized instruction or treatment in
these areas of development: cognitive, gross and
fine motor, language and speech, social and emo-
tional, and self-help skills; and

(C) related services, including occupational thera-
Py, physical therapy, speech and language therapy,
adaptive equipment, and transportation;

(5) the provider must maintain a plan for in-ser-
vice personnel training;

(6) the provider must cooperate with the monitor-
ing and case management efforts of the Texas
Department of Health; and

(7) the provider must cooperate with the periodic
evaluation efforts of the department.

(b) The contract must specify the minimum and
maximum number of eligible developmentally de-
layed children to be served. The program must
gerve at least the minimum number and may not be
required to serve more than the maximum number
specified. If the number of eligible children apply-
ing for admission to an approved program exceeds
the maximum number specified, the service provider
may apply for supplemental funding.
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Fees

Sec. 5.06. The service provider may charge a fee
for intervention services, based on the parent’s abili-
ty to pay, to be used to offset the cost of providing
or securing the service. A determination of the
parent’s ability to pay for services must include a
consideration of the availability of financial assist-
ance or other benefits for which the child may be
eligible. If a fee is charged, a separate charge shall
be made for each type of service.

Guidelines

" Sec. 5.07. (a) The department shall develop spe-
cific program guidelines in the following areas:

(1) instructional or treatment options;

(2) frequency and duration of service;

(3) staff-child ratios;

(4) staff composition and qualifications; and

(5) other program aspects designed to ensure the
provision of quality services.

(b) The department may modify the standards
established by Section 5.05 of this article if the
department considers the modifications necessary
for a particular program.

Periodic Evaluation

Sec. 5.08. The department shall periodically
evaluate an approved program to determine wheth-
er the service provider is meeting the conditions of
the contract. If the department determines that a
program is not meeting a requirement that was
agreed on as a condition for funding, the depart-
ment shall withhold further funding for the pro-
gram. )

Complaints

Sec. 5.09. The department shall develop a meth-
od of response to individual complaints regarding
services provided by a program funded under this
article.

[Acts 1981, 67th Leg., p. 2335, ch. 572, Art. III, § 1, eff.
Sept. 1, 1981.]

III. MENTALLY RETARDED
PERSONS ACT

Art. 5547-300. Mentally Retarded Persons Act of
1977
SUBCHAPTER A. GENERAL PROVISIONS
Short Title
Sec. 1. This Act shall be known and may be
cited as the Mentally Retarded Persons Act of 1977.
Purposes

See. 2. (a) It is the public policy of the state
that mentally retarded persons should have the
opportunity to develop to the fullest extent possible



Art. 5547-300

their potential for becoming productive members of
society. Therefore, it is the purpose of this Act to
provide and assure a continuum of quality services
to meet the needs of all mentally retarded persons
in this state. The responsibility placed upon the
state shall not in any way replace or impede paren-
tal rights and responsibilities or terminate the activ-
ities of those persons, groups, and associations that
advocate for and assist mentally retarded persons.

(b) The legislature recognizes that the preserva-
tion and promotion of home-living situations where
feasible is desirable. When home-living situations
are not possible and placement in a residential facili-
ty for mentally retarded persons is necessary, the
legislature declares that those persons must be ad-
mitted in accordance with basic due process require-
ments, giving due consideration to parental desires
where possible, to a facility which provides habilita-
tive training for the person’s condition, which fos-
ters the personal development of the resident and
enhances the person’s ability to cope with the envi-
ronment.

(c) Recognizing that persons have been denied
rights solely on the basis of mental retardation, the
legislature seeks to educate the general public to
the fact that mentally retarded persons who have
not been adjudicated incompetent and for whom a
guardian has not been appointed by a due process
proceeding in a court of law have the same rights
and responsibilities enjoyed by all citizens of Texas.
The legislature urges all citizens to assist mentally
retarded persons in acquiring and maintaining their
rights and in participating in community life as fully
as possible.

SUBCHAPTER B. DEFINITIONS

Definitions
Sec. 3. As used in this Act:

(1) “Department” means the Texas Department
of Mental Health and Mental Retardation.

(2) “Commissioner” means the Commissioner of
Mental Health and Mental Retardation.

(3) “Director” means the director of a community
center.

(4) “Superintendent” means the director of any
residential care facility.

(5) “Mental retardation” means significantly su-
baverage general intellectual functioning existing
concurrently with deficits in adaptive behavior and
originating during the developmental period.

(6)(a) “Adaptive behavior” means the effective-
ness or degree to which the individual meets the
standards of personal independence and social re-
sponsibility expected of the person’s age and cultur-
al group.

(b) “Subaverage general intellectual functioning”
refers to measured intelligence on standardized psy-
chometric instruments of two or more standard
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deviations below the age-group mean for the tests
used. :

(7) “Mentally retarded person” means a person
determined by a comprehensive diagnosis and evalu-
ation to be of subaverage general intellectual func-
tioning with deficits in adaptive behavior.

(8) “Mental retardation services” means pro-
grams and assistance for mentally retarded persons
which may include, but shall not be limited to,
diagnosis and evaluation, education, special train-
ing, supervision, care, treatment, rehabilitation, resi-
dential care, and counseling for mentally retarded
persons, but shall not include those services or
programs which have been explicitly delegated by
law to other state agencies.

(9) “Service provider” means one who provides
mental retardation services.

(10) “Community center” means an entity organ-
ized pursuant to Section 3.01 of the Texas Mental
Health and Mental Retardation Act, as amended
(Article 5547201 to 5547-204, Vernon’s Texas Civil
Statutes), which provides mental retardation servic-
es.

(11) “Residential care facility” means any facility
operated by the department or a community center
that provides 24-hour services, including domiciliary
services, directed toward enhancing the health, wel-
fare, and development of persons with mental retar-
dation.

(12) “Client” means a person receiving mental
retardation services from the department or commu-
nity center.

(13) “Resident” means a person living in and re-
ceiving services from a residential care facility of
the department or a community center.

(14) “Group home” means a residential living ar-
rangement for mentally retarded persons operated
by the department or a community center in which
not more than 15 persons voluntarily live and may
share responsibilities for operation of the living unit
with appropriate supervision. For the purpose of
this Act, a group home is not a residential care
facility.

(15) “Habilitation” means the process by which
an individual is assisted to acquire and maintain
those life skills which enable the person to cope
more effectively with the demands of his person and
environment and to raise the level of his physical,
mental, and social efficiency. Habilitation includes,
but is not limited to, programs of formal, structured
education and training.

(16) “Treatment” means the process by which a
service provider strives to ameliorate a mentally
retarded person’s condition.

(17) “Training” means. the process by which a
mentally retarded person is habilitated and may
include teaching life skills and work skills.
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(18) “Care” means the life support and mainte-
nance services or other aid provided to mentally
retarded persons and includes, but is not limited to,
dental, medical, nursing, and similar services.

(19) “Labor” means all activity by one person
that enures to the economic benefit of another,
regardless of any direct or incidental therapeutic
value to the client.

(20) “Legally adequate consent” means consent
given by a person when each of the following condi-
tions has been met:

(A) legal capacity: The person giving the consent
is of the minimum legal age and has not been
adjudicated incompetent to manage his personal af-
fairs by an appropriate court of law;

(B) comprehension of information: The person
giving the consent has been informed of and com-
prehends the nature, purpose, consequences, risks,
and benefits of and alternatives to the procedure,
and the fact that withholding or withdrawal of
consent shall not prejudice the future provision of
care and services to the client. Furthermore, in
cases of unusual or hazardous treatment proce-
dures, experimental research, organ transplanta-
tion, and nontherapeutic surgery, the person giving
the consent has been informed of and comprehends
the method to be used in the proposed procedure;
and

(C) voluntariness: The consent has been given
voluntarily and free from coercion and undue influ-
ence.

(21) “Minor” means a person under 18 years of
age who is not and has not been married or who has
not had his disabilities of minority removed for
general purposes. '

(22) “Guardian” means the person who, under
court order, is the guardian of the person of another
or the guardian of the estate of another.

(23) “Least restrictive alternative” ' means an
available program or facility which is the least
confining for the client’s condition, and service and
treatment which is provided in the least intrusive

manner reasonably and humanely appropriate to the'

individual’s needs.

(24) “Comprehensive diagnosis and evaluation”
means a study including a sequence of observations
and examinations of a person leading to conclusions
and recommendations formulated jointly, with dis-
senting opinions, if any, by a diagnosis and evalua-
tion team. The study shall include but not be
restricted to a social and medical history, and medi-
cal, neurological, audiological, visual, educational,
appropriate psychological, and sociological examina-
tions, and an examination of the person’s adaptive
behavior level.

(25) “Diagnosis and evaluation team” means a
group of persons with special training and experi-
ence in the diagnosis, management, and needs of
mentally retarded persons, and shall be composed
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only of individuals who are certified pursuant to
standards promulgated by the department and are
professionally qualified in the fields necessary to
perform the comprehensive diagnosis and evalua-
tion.

(26) “Person” means an individual, firm, partner-
ship, joint-stock company, joint venture, association,
corporation, or governmental entity.

SUBCHAPTER C. BASIC BILL OF RIGHTS

Purpose

Sec. 4. The purpose of this subchapter is to ree-
ognize and protect the individual dignity and worth
of mentally retarded persons.

Rights Guaranteed

Sec. 5. Every mentally retarded person in this
state shall have the rights, benefits, and privileges
guaranteed by the constitution and laws of the
United States and the constitution and laws of the
State of Texas. Clients shall enjoy the same rights
as other citizens of the United States and Texas
except when lawfully restricted. The rights of men-
tally retarded persons which are specifically enu-
merated in this Act are in addition to all other rights
enjoyed by the mentally retarded, and such listing
of rights is not exclusive or intended to limit in any
way rights which are guaranteed to the mentally
retarded under the laws and constitutions of the
United States and the State of Texas.

Right to Protection from Exploitation and Abuse

Sec. 6. Every mentally retarded person shall
have the right to protection from exploitation and
abuse on the basis of mental retardation.

Right to Least Restrictive Living Environment

Sec. 7. Every mentally retarded person shall
have the right to live in the least restrictive setting
appropriate to his individual needs and abilities.
This includes the person’s right to live in a variety
of living situations, such as the right to live alone,
in a group home, with a family, and in a supervised,
protective environment.

Right to Education

Sec. 8. Every mentally retarded person shall
have the right to receive publicly supported educa-
tional services including, but not limited to, those
services provided by the Texas Education Code.
The services provided to every mentally retarded
person shall be appropriate to his individual needs
regardless of chronological age, degree of retarda-
tion, accompanying disabilities or handicaps, or ad-
mission or commitment to mental retardation servie-
es.

Right to Equal Opportunities in Employment

Sec. 9. No employer, employment agency, or la-
bor organization shall deny a person equal opportu-
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nities in employment because of mental retardation
except when:

(1) based on a bona fide occupational qualification
reasonably necessary to the normal operation of the
particular business or enterprise; and

(2) the person’s mental retardation significantly
impairs his performance of the duties and tasks of
the position for which he has made application.

Right to Equal Housing Opportunities

Sec. 10. No owner, lessee, sublessee, assignee,
or managing agent of, or other person having the
right to sell, rent, or lease any real property, or
agency or employee of any of these shall refuse to
sell, rent, or lease to any person or group of persons
solely on the basis of mental retardation.

Right to Treatment and Habilitative Services

Sec. 11. Every mentally retarded person shall
have the right to receive adequate treatment and
habilitative services for mental retardation suited to
the person’s individual needs to maximize the per-
son’s capabilities and enhance the person’s ability to
cope with his environment. Such treatment and
habilitative services shall be administered skillfully,
safely, and humanely with full respect for the digni-
ty and personal integrity of the person.

Right to Comprehensive Diagnosis and Evaluation

Sec. 12. (a) Any person thought to be mentally
retarded shall have the right to receive promptly a
comprehensive diagnosis and evaluation adapted to
the cultural background, language, and ethnic ori-
gin of the person thought to be mentally retarded,
to determine if the person is in need of mental
retardation services. The diagnosis and evaluation
team shall report its findings in writing and shall
make written recommendations for needed services
and placement based on those findings. The evalua-
tion shall be performed at a facility approved by the
department to conduct comprehensive diagnoses
and evaluations nearest the home of the person
being evaluated. If the person is indigent, the
comprehensive diagnosis and evaluation shall be
performed at the expense of the department at a
facility designated by the department.

(b) A person who requests a comprehensive diag-
nosis and evaluation shall have the right to request
and receive a prompt administrative hearing pursu-
ant to Section 31 of Subchapter G of this Act for the
purpose of contesting the findings of the diagnosis
and evaluation team and to determine eligibility and
need for mental retardation services.

(c) The person on whom the comprehensive diag-
nosis and evaluation is performed and any other
person who requested the diagnosis and evaluation
pursuant to Section 29 of Subchapter G of this Act
shall have the right to an additional independent
diagnosis and evaluation if such person questions
the validity or results of the comprehensive diagno-
sis and evaluation. Any such independent diagnosis
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and evaluation will be performed at the expense of
the person requesting it. .

Additional Rights

Sec. 13. Mentally retarded persons shall also
have the following rights: right to presumption of
competency, right to due process in guardianship
proceedings, and right to fair compensation for la-
bor.

SUBCHAPTER D. ADDITIONAL RIGHTS
OF CLIENTS

Additional Rights

Sec. 14. In addition to the rights. guaranteed in
Subchapter C of this Act, clients shall have the
rights enumerated in this subchapter.

Right to Least Restrictive Alternative

Sec. 15. Each client shall have the right to live
in the least restrictive habilitation setting appropri-
ate to the individual’s needs and. be treated and
served in the least intrusive manner appropriate to
the individual’s needs. ,

Right to Individualized Habilitation Plan

Sec. 16. Each client shall have the right to a
written individualized habilitation plan. Each plan
shall be developed by appropriate specialists with
the participation of the client and his parent, if a
minor, or guardian of the person, and based on the
relevant results of the comprehensive diagnosis and.
evaluation. Implementation of the plan shall begin
as soon as possible, but no later than 30 days after
the client’s admission or commitment to mental re-
tardation services. The content of ‘an individualized
habilitation plan shall be as required by the depart-
ment. ' . :

“Right to Periodic Review zind Reevaluation

Sec. 17.  (a) Every client shall have the right to
review of the individualized habilitation plan to
measure .progress, to modify objectives and pro-
grams if necessary, and to provide guidance and
remediation techniques.. The review shall be made
at least annually if the client has been placed in a
residential care facility; the review shall be at least
quarterly if the client has been admitted for servic-
es other than placement in a residential care facility.

(b) Every client shall have the right to a compre-
hensive rediagnosis and reevaluation periodically.

Right to be Informed and Participate in Planning

Sec. 18. Each client and parent of a minor or
guardian of the person shall have the right to
participate in planning with regard to the client’s
treatment and habilitation and to be informed in
writing of progress at reasonable intervals. When-
ever possible, the client or the parent of a minor or
the guardian of the person shall be-given the oppor-
tunity to decide among several appropriate alterna-
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tive services available to the client from the service
provider.

Right to Withdraw From Voluntary Mental
Retardation Services

Sec. 19. A client, the parent if the client is a
minor, or a guardian of the person shall have the
right, subject to the exception of Section 36, Sub-
chapter G of this Act, to withdraw the client from
mental retardation services other than court com-
mitment to a residential care facility.

Right to be Free from Mistreatment, Neglect,
and Abuse

Sec. 20. Clients shall have the right to be free
from mistreatment, neglect, and abuse by service
providers.

Right to be Free from Unnecessary and
Excessive Medication

Sec. 21. Each client shall have the right to be
free from unnecessary and' excessive medication.
Medication shall not be used as punishment, for the
convenience of the staff, as a substitute for a habili-
tation program, or in quantities that interfere with
the client’s habilitation program. Medication for
each client shall be authorized only by the prescrip-
tion of a physician and shall be closely supervised
by a physician.

Right to Submit Grievances

Sec. 22. A client or any person acting on behalf
of a mentally retarded person or group of mentally
retarded persons shall have the right to submit to
the appropriate public responsibility. committee for
investigation and appropriate action complaints or
grievances against any person, group of persons,
organization, or business regarding infringement of
the rights of the mentally retarded person. and
delivery of mental retardation services.

Right to be Informed of Rights

Sec. 23. On admission for mental retardation
services, each client and the parent of a minor or
guardian of the person of each client shall be given
written notice of the rights guaranteed by this Act
in plain and simple language. In addition, each
client shall be orally informed of these rights in
plain and simple language. However, if a client is
manifestly unable to comprehend these rights, no-
tice to the parent of a minor or guardian of the
person shall be sufficient.

SUBCHAPTER E. ADDITIONAL RIGHTS
OF RESIDENTS

Right to Prompt and Adequate Medical and
Dental Care and Treatment

Sec. 24. (a) Each resident shall have the right to
prompt, adequate, and necessary medical and dental
care and treatment for physical and mental ailments
and for the prevention of any illness or disability.
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Subject to the limitations of his authority under this
Act,-the superintendent or director shall:

(1) provide such necessary care and treatment to
all court-committed residents without further con-
sent; provided, however, that consent shall be re-
quired for all surgical procedures.

(2) make available such necessary care and treat-
ment to all voluntary residents.

(b) Al medical and dental care and treatment
shall be consistent with accepted standards of medi-
cal and dental practice in the community and shall
be performed under appropriate supervision of li-
censed physicians or dentists.

(c) Nothing in this subchapter nor in this Act
shall be construed to permit the department to
perform unusual or hazardous treatment proce-
dures, experimental research, organ transplanta-
tion, or nontherapeutic surgery for experimental
research,

Additional Rights

.Sec. 25. Residents shall also have the following
rights: right to a normalized residential environ-
ment, right to humane physical environment, right
to communication and visits, and right to personal
property.

SUBCHAPTER F. RULES AND REGULATIONS

Rules and Regulations

Sec. 26. The department shall promulgate rules
and regulations to ensure the implementation of the
rights guaranteed in' Subchapters C, D, and E of
this Act.

SUBCHAPTER G. ADMISSION AND
COMMITMENT TO-MENTAL
RETARDATION SERVICES

Admission

Sec. 27. Persons shall be admitted for mental
retardation services offered by the department or
community centers under the provisions of this Act
only by the procedures prescribed in this subchap-
ter.

Comprehensive Diagnosis and Evaluation Required;
Application to Developmentally Delayed Children

Sec. 28. (a) No person shall be eligible to re-
ceive mental retardation services, including but not
limited to placement in a residential care facility,
unless he shall first receive a comprehensive diagno-
sis and evaluation to determine the need and eligibil-
ity for mental retardation services, except as provid-
ed in Subsections (g) and (h) of Section 34 of this
Act. The diagnosis and evaluation shall be per-
formed at a diagnosis and evaluation center ap-
proved by the department.

(b) No person shall be voluntarily admitted for
mental retardation services unless the comprehen-
sive diagnosis and evaluation has been performed or
updated within three months prior to the initial
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a.dmission to services, except as provided in Subsec-
tions (g) and (h) of Section 34 of this Act.

(c) No person shall be determined to be in need of
placement in a residential care facility by a court of
law pursuant to Section 37 of this Act unless a
comprehensive diagnosis and evaluation has been
performed or updated within six months prior to the
court hearing on the application for placement in a
residential care facility. On receiving an application
for placement in a residential care facility, the court
shall order a comprehensive diagnosis and evalua-
tion to be performed if a comprehensive diagnosis
and evaluation has not been performed or updated
within the previous six months.

(d) This section does not apply to an eligible de-
velopmentally delayed child served under Article 5,
Texas Mental Health and Mental Retardation Act,!
as amended.

1 Article 5547-205.
Application for Diagnosis and Evaluation

Sec. 29. Any person believed to be mentally re-
tarded or the parent of a minor or guardian of the
person who is believed to be mentally retarded may
make written application to the department on
forms provided by the department for a comprehen-
sive diagnosis and evaluation.

Report and Recommendations Required

Sec. 80. (a) Based on its comprehensive diagno-
sis and evaluation, the diagnosis and evaluation
team shall prepare written findings and recommen-
dations for needed services and appropriate place-
ment.

(b) The -report and recommendations shall include
but not be limited to:

(1) summary of findings of the diagnosis and
evaluation team;

(2) recommendations as to whether or not the
individual needs mental retardation services; and

(3) recommendations of desirable or appropriate
programs or placement consistent with the needs of
the applicant.

(c) The report and recommendations shall be
signed by each member of the diagnosis and evalua-
tion team.

(d) If a court has ordered the comprehensive diag-
nosis and evaluation pursuant to Subsection (i) of
Section 37 of this Act, the department shall prompt-
ly send a copy of the summary report and recom-
mendations of the diagnosis and evaluation team to
the court and to the person diagnosed and evaluated
or the person’s legal representative.

(e) If any person thought to be mentally retarded,
parent of a minor, or guardian of the person re-
quests the comprehensive diagnosis and evaluation
pursuant to Section 29 of this Act, the person,
parent of a minor, or guardian of the person shall
be promptly notified of the findings of the diagnosis
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and evaluation team and its recommendations. The
person, parent of a minor, and guardian of the
person shall be informed of the right to an indepen-
dent diagnosis and evaluation and the right to an
administrative hearing for the purpose of contesting
the findings or recommendations of the diagnosis
and evaluation team if they are unsatisfactory.

Administrative Hearing

Sec. 31. (a) If the person, parent of a minor, or
guardian of the person who requested the compre-
hensive diagnosis and evaluation wishes to contest
the findings or recommendations of the diagnosis
and evaluation team, he may request an administra-
tive hearing by the agency conducting the diagnosis
and evaluation. In addition to the requirements of
this section, the department shall promulgate rules
and regulations to implement the provisions of this
section.

(b) The hearing shall be held as promptly as
possible within 80 days and in a convenient location
and with reasonable notice. -

{¢) The hearing shall be public unless the client or
contestant requests a closed hearing.

(d) The proposed client and the contestant shall
have the right to be present and represented at the
hearing by any person of their choosing, including
legal counsel.

(e) The proposed client, contestant, and represent-
ative shall have reasonable access at a reasonable
time prior to the hearing to any records concerning
the proposed client on which the proposed action
may be based.

(f) The proposed client, contestant, and represent-
ative shall have the right to present oral or written
testimony and evidence, including the results of an
independent diagnosis and evaluation, and shall
have the right to examine witnesses.

(g) Any interested person may appear and give
oral and written testimony.

(h) In all cases, the hearing officer shall promptly
report to the parties in writing his decision and
findings of fact and the basis for those findings.

(i} Any party to such hearing shall have the right
to appeal without the necessity for filing a motion
for rehearing with the hearing officer. The appeal
shall be brought in the county court of Travis
County or the county in which the proposed client
resides. The appeal shall be by trial de novo.

(j) The decision of the hearing officer shall be
final within 30 days after the date of the decision
unless a party files an appeal within such time. The
filing of an appeal suspends the decision of the
hearing officer, and no party may take any action
based on such decision.

Application for Services

Sec. 32. (a) If the diagnosis and evaluation team
recommends services, the client or the parent of a
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minor or guardian of the person may apply for
needed services according to the provisions of Sec-
tions 33 and 34 of this Act. .

(b) If the diagnosis and evaluation team recom-
mends long-term placement in a residential care
facility, the client, if an adult, the parent of a minor,
or guardian of the person, the department, the
court, any community center, or the agency which
conducted the diagnosis and evaluation may file an
application pursuant to Section 37 of this Act for a
judicial determination that the alleged mentally re-
tarded person is in need of long-term placement in a
residential care facility.

Application for Voluntary Mental Retardation Services

Sec. 33. If the comprehensive diagnosis and
evaluation as required by Section 30 of this Act
indicates that the person diagnosed and evaluated is
in need of voluntary mental retardation services,
that person may be admitted to services as soon as
appropriate services are available, and upon applica-
tion for the services. The departmental facility or
the community center shall develop a plan for ap-
propriate programs or placement in programs or
facilities approved or operated by the department.
These programs or placements shall be suited to the
needs of the proposed client and shall be consistent
-with the rights guaranteed in previous subchapters
of this Act. The proposed client, his parent, if he is
a minor, and/or his guardian shall be encouraged
and permitted to participate in the development of
the planned programs or placements.

Application for Voluntary Residential Care Services

Sec. 34. (a) No person shall be admitted volun-
tarily to a residential care program except pursuant
to the provisions of this section.

(b) When voluntary placement in a residential
care facility is requested, preference shall be given
to the facility located nearest to the residence of the
proposed resident except when there are compelling
reasons for placement elsewhere.

(c) Application for voluntary admission may be
made by a proposed client, the parents of a minor
child, or the guardian of the person.

(d) The application for voluntary admission shall
be made according to rules and regulations of the
department and shall contain a statement of the
reasons that placement is requested.

(e) As used in this section, voluntary admissions
shall be one or more of the following types:

(1) “Regular voluntary admission” for placement
of a mentally retarded person, without a court pro-
ceeding, for treatment, training, and/or care.

(2) “Emergency admission” for placement of a
mentally retarded person, without court proceed-
ings, when there is an immediate and compelling
need for short-term training, treatment, and/or
care.
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(3) “Respite care” for placement of a mentally
retarded person, without court proceeding, to pro-
vide special assistance or relief to the mentally
retarded person and/or his family for brief periods
of time.

(f) Regular voluntary admissions shall be permit-
ted only after a comprehensive diagnosis and evalu-
ation, if:

(1) Space is available at the facility for which
placement is requested.

(2) The superintendent or director of the facility
determines that the facility can and does provide
services that meet the needs of the proposed resi-
dent.

(g) Emergency admissions shall be permitted
even though a comprehensive diagnosis and evalua-
tion has not been performed if:

(1) there is persuasive evidence that the proposed
resident is mentally retarded;

(2) space is available at the facility for which
placement is requested;

(3) the superintendent or director of the facility
determines that the facility can and does provide
services that meet the needs of the proposed resi-
dent;

(4) there is an urgent need by the proposed resi-
dent for short-term placement and care which the
facility provides;

(5) relief for the urgent need of the proposed
resident can be afforded within a period of one year
following admission; provided that a comprehensive
diagnosis and evaluation is performed within 30
days following admission.

(h) Respite care shall be permitted even though a
comprehensive diagnostic evaluation has not been
performed if:

(1) there is persuasive evidence that the proposed
resident is mentally retarded;

(2) space is available at the facility for which
respite care is requested;

(3) the superintendent or director of the facility
determines that the facility can and does provide
services that meet the needs of the proposed resi-
dent;

(4) there is a need for the mentally retarded per-
son and/or his family that urgently requires assist-
ance or relief;

(5) that assistance or relief to the mentally re-
tarded person and/or his family can be provided
within a brief period of time, not to exceed 30
consecutive days following admission. If the relief
sought by the mentally retarded person or his fami-
ly has not been achieved in the 30-day period, one
30-day extension may be allowed if:

(A) The superintendent or director of the facility
determines that the relief may be achieved in the
additional time period, and
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(B) The parties agreeing to the original placement
consent to the extension. If the extension is not
permitted, the resident shall be released immediate-
ly and application may be made for other services.

Voluntary Admission or Court Commitment of Minor
Who Reaches Majority

See. 35. At the time a resident who was volun-
tarily admitted as a minor under Section 34 of this
Act, and who continues to be in need of residential
services, approaches the age of majority, the super-
intendent shall take action to insure that at majority
one of the following actions is taken for admission
or commitment of the resident:

(1) obtain legally adequate consent for admission
from the resident or the guardian of the person, or

(2) file or cause to be filed an application for
court commitment under Section 37 of this Act.

Withdrawal by Persons Voluntarily Admitted for
’ Residential Care Services

Sec. 36. No person voluntarily admitted to a res-
idential care facility may be detained more than 96
hours after he, his parents if he is a minor, or the
guardian of his person has requested discharge in
accordance with rules and regulations promulgated
by the department, unless:

(a) The superintendent or director of the facility
determines that the condition of the person or other
circumstances. are such that the person cannot be
discharged without endangering the safety of him-
self or the general public; and

(b) The superintendent or director files or causes
to be filed an application for judicial commitment.
For purposes of this Act, the county in which the
facility is located shall be deemed as the county of
residence of the proposed resident; and

(¢) Pending a final determination on the applica-
tion, the court may, upon a finding of good cause,
issue an order of protective custody, ordering the
resident to remain in the facility where he was
voluntarily admitted, or other suitable place desig-
nated by the court as provided in Subsection (k) of
Section 37 of this Act.

Commitment to a Residential Care Facility

Sec. 37. (a) No person shall be committed.to a
residential care facility under the provisions of this
Act except pursuant to the provisions of this see-
tion.

(b) No person shall be committed to a residential
care facility unless:

(1) the person is mentally retarded;

(2) evidence is presented showing that because of
retardation, the person represents a substantial risk
of physical impairment or injury to himself or oth-
ers, or he is unable to provide for and is not
providing for his most basic physical needs;
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(3) the person cannot be adequately and appropri-
ately habilitated in an available, less restrictive set-
ting;

(4) the residential care facility does provide habili-
tative services, care, training, and treatment appro-
priate to the individual’s needs; and

(5) the committing court finds that the conditions
of this subsection have been met.

(c) When placement in a residential care facility
becomes necessary, preference shall be given to the
facility located nearest to the residence of the pro-
posed resident except when no vacancy is available
in the nearest facility, or the proposed resident,
parent of a minor, or guardian of the person re-
quests otherwise, or there are other compelling
reasons.

(d) The procedure prescribed in the following sub-
sections shall be used for commitment to a residen-
tial care facility.

(e) The county court shall have original jurisdic-
tion of all judicial proceedings for commitment of
mentally retarded persons to residential care facili-
ties.

(f) An alleged mentally retarded person, the par-
ent of a minor, the guardian of the person, or any
other interested person may file with the county
clerk of the county of residence of the alleged
mentally retarded person an application for a deter-
mination that the alleged mentally retarded person
is in need of long-term placement in a residential
care facility.

(g) The application shall be executed under oath
and shall set forth:

(1) the name, birthdate, sex, and residence ad-
dress of the proposed resident;

(2) the name and residence address of the pro-
posed resident’s parent or guardian;

(3) a short and plain statement of the facts to
show that commitment to a residential care facility
is necessary and appropriate; and

(4) a short and plain statement explaining the
inappropriateness of admission to less restrictive
services. '

(h) A copy of the summary report and recommen-
dations of the diagnosis and evaluation team, if
completed, shall be included in the application.

(i) On the filing of the application, the court shall

“immediately set a date for a hearing to determine

the appropriateness of the commitment of the pro-
posed resident to a residential care facility. The
court shall also order an immediate comprehensive
diagnosis and evaluation of the proposed resident
unless such a comprehensive diagnosis and evalua-
tion has been completed or updated within six
months prior to the date of the scheduled hearing.

() Copies of the application, notice of the time
and place of the hearing, and if appropriate, the
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order for the comprehensive diagnosis and evalua-
tion shall be served on the proposed resident or his
representative, the parent of a minor, guardian of
the person, and the department not less than 10
days before the hearing. The notice shall also
specify in plain and simple language the right to an
independent diagnosis and evaluation as provided in
Subsection (e) of Section 30 of this Act, as well as
the provisions of Subsections (/) and (m) of this
section.

(k) If the county court in which an application has
been filed in accordance with this section finds,
pursuant to certificates filed with the court, that the
proposed resident is believed to be mentally retard-
ed and is likely to cause injury to himself or others
if not immediately restrained, the judge may order
any health or peace officer to take the proposed
resident into protective custody and immediately
transport him to a designated residential care facili-
ty when space is available or to a place deemed
suitable by a county health officer, and detain him
for a period not to exceed 20 days pending order of
the court. No person may be detained in protective
custody in a nonmedical facility used for the deten-
tion of persons charged with or convicted of a
crime, except because of and during an extreme
emergency and in no case for a period longer than
24 hours. The county health officer shall see that a
person held in protective custody receives proper
care and medical attention pending removal to a
residential care facility. The head of a facility in
which a person is held under this subsection shall
discharge such person within 20 days if the court
has not issued further orders; provided, however, if
the head of such facility believes the person is
dangerous to himself or others, he shall immediate-
ly so advise the court which issued the order of
protective custody.

({) If the proposed resident cannot afford coun-
sel, the court shall appoint an attorney not less than
10 days before the hearing. An attorney appointed
pursuant to this section shall be entitled to a reason-
able fee to be paid from the general fund of the
county in which the proceeding is brought. In all
cases the proposed resident’s attorney shall repre-
sent the rights and legal interests of the proposed
resident regardless of who may initiate the proceed-
ing or pay the attorney’s fees.

(m) A full hearing on the application shall be held
as soon as practicable after the application is filed in
accordance with the following procedures:

(1) The hearing shall be open to the public unless
the proposed resident or his representative requests
that the hearing be closed and the court determines
there is good cause therefor.

(2) Any party to the proceedings may demand a
jury, or the court on its own motion may order a
jury. The Texas Rules of Civil Procedure shall
apply to the selection of the jury, the court’s charge
to the jury, and all other aspects of the proceedings

\
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and trial except when inconsistent with the provi-
sions of this section.

(8) The proposed resident shall have the right to
be present throughout the entire proceeding. If the
court shall determine that the presence of the pro-
posed resident would result in harm to the proposed
resident, then the court may waive the requirement
of this subsection in writing, clearly stating the
basis for the determination.

(4) The proposed resident shall be represented by
counsel and be provided the right and opportunity
to confront and cross-examine all witnesses. The
parent of a minor or guardian of the person may
also be represented by counsel.

(5) The usual rules of evidence shall apply. The
results of the current diagnosis and evaluation shall
be presented in evidence.

(6) The party who filed the application shall prove
beyond a reasonable doubt that long-term place-
ment of the proposed resident in a residential care
facility is appropriate.

(7) In all cases, the court shall promptly report in
writing its decision and findings of fact.

(n) If the court determines that long-term place-
ment in a residential care facility is inappropriate,
the court shall enter a finding to that effect, dismiss
the application, and, if appropriate, recommend ap-
plication for admission to voluntary services pursu-
ant to Sections 32, 33, and 34 of this Act.

(0) If the court determines that long-term place-
ment in a residential care facility is appropriate, the
court shall order commitment of the proposed resi-
dent for care, treatment, and training to a communi-
ty center or the department when space is available
in a residential care facility, and the court shall
immediately forward a copy of the commitment
order to the department or community center.

(p) Any party shall have the right to appeal the
judgment of the court to the appropriate court of
appeals, and such appeals, if any, shall be controlled
by the Texas Rules of Civil Procedure. Appeals
pursuant to this section shall be given a preference
setting. The county court may grant a stay of the
commitment pending appeal.

(@) In no case shall an order for commitment be
considered an adjudication of mental incompetency.

(r) When a resident committed to a residential
care facility pursuant to the provisions of this sec-
tion is absent from the assigned facility without
permission from the proper authority, the superin-
tendent or director of the facility may immediately
issue an order authorizing any peace officer to
detain the resident. When a peace officer takes a
resident into custody, he shall immediately notify
the superintendent or director., When requested by
the superintendent or director, the peace officer
shall cause the resident to be returned promptly to
the assigned facility.
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SUBCHAPTER 1. TRANSFER AND
DISCHARGE OF CLIENTS

Transfer and Discharge

Sec. 38. Transfer and discharge of clients shall
be made only in accordance with the rules and
regulations of the department and provisions of this
subchapter. This subchapter shall not apply to
transfers for emergency medical, dental, or psychi-
atric care for a period of time not to exceed 30
consecutive days, nor shall it apply to a voluntary
withdrawal of a client from mental retardation ser-
viees. This subchapter shall not apply to a dis-
charge by a superintendent or director on the
grounds that a person is not mentally retarded
based upon a comprehensive diagnosis and evalua-
tion, in which case a client shall be discharged
without further hearings; provided, however, that
the administrative hearing to contest the compre-
hensive diagnosis and evaluation provided for in
Section 31 shall be available.

By Service Provider

Sec. 39. When a service provider finds that
placement of a client in a facility is no longer
appropriate to the person’s individual needs or that
the client can be better treated and habilitated in
another facility, the service provider shall transfer
or discharge the client pursuant to this subchapter.

Request of Client, Parent, Guardian

Sec. 40. A client or the parent of a minor or
guardian of the person may request a transfer or
discharge, and the service provider shall determine
the appropriateness of the requested transfer or
discharge. If such request is denied, the adminis-
trative hearing referred to in Section 41 shall be
available.

Right to Administrative Hearing

Sec. 41. (a) A client shall not be transferred to
another facility or discharged from any mental re-
tardation services under this subchapter unless pro-
vided with a prior opportunity to request and re-
ceive an administrative hearing to contest the pro-
posed transfer or discharge.

(b) No transfer of a client from one facility to
another shall occur without prior approval and
knowledge of the parents or guardian of the client.

Notice

Sec. 42, The client and the parent or guardian
shall be given 30 days notice of the proposed trans-
fer or discharge under this subchapter. The client
and parent or guardian shall also be informed of the
right to an administrative hearing for the purpose
of contesting the proposed transfer or discharge.

Hearing to be Held

See. 43. (a) If the client, parent of a minor, or
guardian of the person wishes to contest the pro-
posed or denied transfer or discharge, an adminis-
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trative hearing shall be provided in accordance with
the requirements of this section. ’

(b) The hearing shall be held as promptly as
possible within 30 days and in a convenient location
and with reasonable notice.

(¢) The client, parent of a minor, guardian of the
person, and the superintendent shall have the right
to be present and represented at the hearing.

(d) The client, parent of a minor, and guardian of
the person shall have reasonable access at a reason-
able time prior to the hearing to any records con-
cerning the client on which the proposed action may
be based.

(e) Evidence shall be presented, which shall in-
clude oral and written testimony.

(f) In all cases the hearing officer shall promptly
report his decision to the parties in writing, includ-
ing findings of fact and the basis for those findings.

(g) Any party to such hearing shall have the right
to appeal without the necessity of filing a motion
for rehearing with the hearing officer. The appeal
shall be brought in the .county court of Travis
County or the county in which the proposed client
resides. The appeal shall be by trial de novo..

(h) The decision of the hearing officer shall be
final within 80 days after the date of the decision,
unless a party files an appeal within such time
pursuant to Subsection (g). The filing of an appeal
suspends the decision of the hearing officer, and no
party may take any action based on such decision.
If no appeal is filed from a final order that the
request for transfer or discharge should be granted,
the superintendent shall proceed with such transfer
or discharge. If no appeal is filed from a final
order that the request for transfer or discharge
should be denied, the client shall remain in the same
program or facility where he is presently receiving
services.

Alternative, Follow-up Supportive Services

See. 44. The department shall provide appropri-
ate alternative or follow-up supportive services con-
sistent with available resources. Provision of alter-
native or follow-up supportive services shall be
made by agreement between the department and
the client, parent of a minor, or guardian of the
person, and shall be consistent with the rights guar-
anteed in Subchapters C, D, and E of this Act.
Placement in a residential care facility, under the
provisions of this Act, other than by transfer from
another residential care facility shall be made only
pursuant to Sections 34 and 387 of this Act.

Leave, Furlough

Sec. 45. The superintendent or director of a resi-
dential care facility, shall have the authority to
grant or deny a resident a leave of absence or
furlough.

’
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Transfer to Mental Hospitals

Sec. 46. (a) Voluntary Residents. No voluntary
resident shall be transferred to a state mental hospi-
tal for other than the emergency care provided for
in Section 88 of this Act without legally adequate
consent to such transfer.

(b) The superintendent or director of a residential
care facility shall have the authority according to
the procedures of this subchapter to transfer a
resident committed pursuant to Section 37 of this
Act to a state mental hospital under the control and
management of the department for mental health
care when an examination of the resident by a
licensed physician indicates symptoms of mental
illness to the extent that care, treatment, control,
and rehabilitation in a state mental hospital would
be in the best interest of the resident.

(c) For purposes of this Act, upon transfer of a
court-committed resident to a state mental hospital,
the director of the state mental hospital to which
the resident was transferred shall immediately
cause an evaluation of the resident’s condition to be
made. If at any time such an evaluation reveals
that continued hospitalization is necessary for a
period in excess of 30 days,. the director shall
promptly initiate appropriate court-ordered transfer
proceedings in accordance with this section. In no
event shall a resident transferred from a residential
care facility to a state mental hospita] remain in
said hospital for more than 30 consecutive days
unless such resident is transferred to the hospital
under the provisions of this section,

(d) If 'a court-committed resident of a residential
care facility requires hospitalization in excess of 30
consecutive days, the court transfer referred to in
Subsection (c) above shall be accomplished in the
following manner. The director of the state mental
hospital shall request an order of transfer to the
state mental hospital from the court which original-
ly committed the resident to the residential care
facility. In support of such request, the director of
the state mental hospital shall forward Certificates
of Medical Examination for Mental Illness as de-
scribed in. Article 5547-32 of the Texas Mental
Health Code, as amended (Articles 5547-1 to 5547—
204, Vernon’s Texas Civil Statutes), completed by
two physicians stating that the resident is mentally
ill and requires observation and/or treatment in a
mental hospital. Upon receipt of the director’s re-
quest and the certificates of medical examination,
the committing court shall set a date for a hearing
on the proposed transfer.” At least seven days prior
to the date of the hearing, a copy of the transfer
request and the notice of the hearing shall be per-
sonally served on the proposed patient. If the
patient is a minor, notice shall also be served on his
parents. If the patient has been declared to be
incompetent under the Probate Code and a guardian
for his person has been appointed, notice shall also
be served on the guardian. A jury shall be had
unless a waiver of trial by jury is made in writing
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under oath by the adult resident, his parent if a
minor, or his guardian of the person. Notwith-
standing the executed waiver, the jury shall deter-
mine the issues in the case if jury trial is demanded
by the adult resident, his parent if a minor, his
guardian- of the person, or by his attorney at any
time prior to determination of the hearing.

The county judge may hold a hearing on the
petition at any suitable place within the county, but
such hearing should be held in a physical setting not
likely to have a harmful effect on the condition of
the resident. The resident shall not be denied the
right to be present at the hearing, although the
court may dispense with the presence of the resi-
dent if it is determined by the court to be in the
resident’s best interest. The hearing shall be open
unless the court finds it in the best interests of the
resident that the hearing be closed and the court
obtains the consent of the adult resident, his parent
if a minor, his guardian of the person, and his
attorney for the closing of the hearing. At least
two physicians, at least one of whom is a psychia-
trist, who have examined the resident within the 15
days immediately preceding the hearing shall testify
at the hearing. No person shall be transferred
under this section to a mental hospital except upon
the basis of competent medical or psychiatric testi-
mony. The court or jury as the case may be shall
determine:

(1) whether the resident is mentally ill,

(2) whether the resident requires a transfer to a
state mental hospital for treatment for his own
welfare and protection or the protection of others.

If the court or jury, as the case may be, finds that
the patient is mentally ill and requires treatment in
a state mental hospital for his own welfare and
protection or the protection of others, the court
shall issue an order approving the transfer of the
resident to the state mental hospital.

(e) If the resident no longer requires treatment in
a state mental hospital or a residential care facility,
he shall be discharged. If he no longer requires
treatment in a state mental hospital but requires
treatment in a residential care facility, the superin-
tendent or director of the residential care facility
from which the resident is transferred shall be
responsible for the immediate return of the resident
to the residential care facility upon notification by
the director of the mental hospital that hospitaliza-
tion is no longer necessary or appropriate and that
care in a residential care facility is required. If the
resident has been transferred by a court to the state
mental hospital under the provisions of this Act, the
transfer to the residential care facility shall be
made in accordance with the following provisions.
The head of the state mental hospital shall forward
a certificate evidencing that the resident is no long-
er in need of hospitalization in a state mental hospi-
tal but is still in need of care in a residential care
facility due to a continuing diagnosis of mental
retardation. The head of the state mental hospital
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shall request that the resident be transferred to a
residential care facility. Such requested transfer
shall be made only with the approval of the judge of
the committing court by the entry of an order
approving such transfer, in accordance with the
provisions of Article 5547-7T5A of the Texas Mental
Health Code.

Discharge from Residential Care Facility—Notice
to Court

Sec. 47. On discharge of a resident committed
pursuant to Section 37 of this Act, the department
shall notify the committing court.

Habeas Corpus

Sec. 48. Nothing in this subchapter shall in any
way alter or limit the right of a resident to a writ of
habeas corpus.

Admission and Commitments Under Prior Law

Sec. 49. (a) Mentally retarded persons admitted
or committed to facilities under the jurisdiction of
the department under law previously in force may
remain in the residential care facility unless and
until such time as necessary and appropriate alter-
nate placement is found or until such time as they
can be admitted or committed to a facility under the
provision of this Act if such readmission or commit-
ment is necessary to meet the due process require-
ments of this Act.

(b) Except as hereinafter provided, a mentally
retarded person voluntarily admitted to a residential
care facility under laws previously in force shall be
discharged within 96 hours of receipt by the super-
intendent or director of a written request from the
person on whose application the mentally retarded
person was admitted, or upon his own request. If,
however, the superintendent or director deems the
person’s condition to be such that the person cannot
be discharged with safety to himself or with safety
to the general publie, the superintendent or director
may forthwith file or cause to be filed in the county
in which the residential care facility is located an
application for commitment under Section 37 of this
Act. Pending a final determination of the applica-
tion for commitment, the court may upon showing
of good cause order the mentally retarded person
placed in protective custody in the residential care
facility as provided for in Subsection (k) of Section
37 of this Act.

(c) The state shall reimburse a county for not
more than $50 of the cost of a hearing held by the
county court of the county for the commitment of a
resident of a facility under the jurisdiction of the
department who was committed under prior law and
for whom the due process requirements of this Act
require another commitment proceeding.

(d) The commissioners court of a county entitled
to reimbursement under this Act may file a claim
for reimbursement with the comptroller of public
accounts. .
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SUBCHAPTER J. PUBLIC RESPONSIBILITY
. COMMITTEE

Rules and Regulations

Sec. 50. Pursuant to the provisions of this sub-
chapter, the department shall promulgate rules and
regulations to establish a third-party mechanism to
safeguard adequately the legal rights of clients.

Creation

Sec. 51. A Public Responsibility Committee,
hereinafter referred to as the committee, shall be
established at each community center and residen-
tial care facility of the department.

Membership

Sec. 52. Each committee shall have seven mem-
bers and shall have representation by parents,
guardians, consumer groups, persons, and organiza-
tions which advocate for mentally retarded persons
and shall exclude employees of facilities of the
department or community centers. Members must
reside in the service region served by the facility.

Selection

Sec. 53. Members shall be selected in the follow-
ing manner:

(@) For facilities of the department, members
shall be selected by the executive committee of the
Volunteer Services Council with consuitation with
the local parents’ associations, if any.

(b) For community centers, members shall be se-
lected by the local establishing agencies with con-
sultation with the local parents’ associations or in-
terest groups, if any.

Meetings

Sec. 54. The committee shall meet not less than
four times a year. A majority of members shall
constitute a quorum.

Compensation

Sec. 55. Committee members shall serve with-
out compensation other than reimbursement for ac-
tual expenses, including travel expenses necessarily
incurred in the performance of their duties.

Powers and Duties of the Committee

Sec. 56. (a) The powers and duties of the com-
mittee shall be to:

(1) serve as a third-party mechanism for protect-
ing and advocating for the health, safety, welfare,
and legal and human rights of mentally retarded
persons being served by the department or commu-
nity center;

(2) receive and investigate complaints made to it
by or on behalf of clients and make appropriate
recommendations to the facility superintendent or
director, to the deputy commissioner of the depart-
ment with authority over the facility, to the commis-
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sioner of the department, and to the governing
board as necessary;

(8) investigate and determine the denial of rights
of any person receiving services;

(4) submit instances of abuse or denial of rights
to the appropriate authorities and the advocacy sys-
tem created under Section 203 of P.L. 94-1081! for
appropriate action.

(b) When investigating complaints of abuse or
denial of rights of clients, the committee shall have
the authority with or without notice to inspect the

* facility which offers services to the mentally retard-
ed person and records relating to the diagnosis,
evaluation, or treatment of the mentally retarded
person, as those records relate to the complaint of
abuse or denial of rights.

(c) Investigations and findings of the committee
shall be kept confidential unless the committee or-
ders the information released when legally adequate
consent is obtained for its release.

(d) The committee shall present an annual report
of its work to the commissioner, the executive di-
rector of the community center, the appropriate
governing board, and the advocacy system created
under Section 203 of P.L. 94-103 for the appropriate
action. The report shall include a description of all
complaints processed. The names of all individuals
shall be kept confidential.

142 US.C.A. § 6012.

SUBCHAPTER K. CONFIDENTIALITY
OF RECORDS

Confidentiality of Records

Sec. 57. -(a) Records of the identity, diagnosis,
evaluation, or treatment of any person which are
maintained in connection with the performance of
any program or activity relating to mental retarda-
tion shall be confidential and disclosed only for the
purposes and under the circumstances expressly
authorized under Subsection (b) of this section.

(b) The content of any record referred to in Sub-
section (a) of this section may be disclosed in accord-
ance with the prior written consent of the person
with respect to whom such record is maintained, or
parent if such person is a minor, or guardian if the
person has been adjudicated incompetent to manage
his personal affairs or executor or administrator if
the person is deceased. If there is no appointment
of an executor or administrator, such consent may
be given by the deceased person’s spouse or, if
none, by any adult person related to the deceased
person within the first degree of consanguinity.
Disclosure is permitted only to such extent, under
the circumstances, and for the purposes as may be
allowed under the regulations prescribed pursuant
to Subsection (h) of this section. The content of any
record referred to in Subsection (a) of this section is
to be made available upon the request of any person
thought to be mentally retarded upon whose behalf
the record was made unless the gualified profes-

MENTAL HEALTH

Art. 5547-300

sional responsible for supervising the client’s habili-
tation states in a signed written statement that it
would not be in the best interest of the person in
question. However, the parent of a minor or guard-
ian of the person shall have access to the contents
of any record referred to in Subsection (a) of this
section.

(c) Whether or not the person with respect to
whom any given record referred to in Subsection (a)
of this section is maintained gives his written con-
sent, the content of such record may be disclosed as
follows:

(1) to medical personnel to the extent necessary
to meet a bona fide medical emergency;

(2) to qualified personnel for the purpose of man-
agement audits, financial audits, program evalua-
tion, or research approved by the department, but
such personnel may not identify, directly or indirect-
ly, any individual receiving services in any report of
such research, audit, or evaluation, or otherwise
disclose identities in any manner;

(3) if authorized by an appropriate order of a
court of competent jurisdiction granted after appli-
cation showing good cause therefor. In assessing
good cause the court shall weigh the public interest
and the need for disclosure against the injury to the
person receiving services. On the granting of the
order, the court, in determining the extent to which
any disclosure of all or any part of any record is
necessary, shall impose appropriate safeguards
against unauthorized disclosure; and

(4) to personnel legally authorized to conduct in-
vestigations concerning complaints of abuse or deni-
al of rights of mentally retarded persons.

(d) Except as authorized by a court order granted
under Subsection (c)(8) of this section, no record
referred to in Subsection (a) of this section may be
used to initiate or substantiate any criminal charges
against a person receiving services or to conduct
any investigation of a person receiving services.

(e) The prohibitions of this section continue to
apply to records concerning any individual who has
received services irrespective of when the person
received services.

(f) The prohibitions of this section apply to any
interchange of records between governmental agen-
cies or persons, except for interchanges of informa-
tion necessary for delivery of services to clients or
for payment for mental retardation services as de-
fined in this Act.

{g) A person who receives information deemed
confidential by this section, other than the person
thought to be mentally retarded on whose behalf
the records are made, the parent of a minor, or
guardian of the person shall not disclose the infor-
mation except to the extent that disclosure is con-
sistent with the authorized purpose for which the
information was first obtained.
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(h) The department shall prescribe regulations to
carry out the purposes of this section. These regu-
lations may contain such definitions and may pro-
vide for such safeguards and procedures as in the
judgment of the department are necessary or prop-
er to effectuate the purposes of this section, to
prevent circumvention or evasion thereof, or to fa-
cilitate compliance therewith,

(i) Nothing contained in this subchapter shall pre-
vent a qualified professional from disclosing the
current physical and mental econdition of a mentally
retarded person to his or her parent, guardian,
relatives, or friends.

SUBCHAPTER L. RESPONSIBILITY
AND COOPERATION

Responsibility

Sec. 58. (a) The responsibility of the department
under this Act shall be to make all reasonable
effor@s consistent with available resources:

(1) to assure that all mentally retarded persons
identified and needing mental retardation services
in the state are given quality care, treatment, educa-
tion, training, and rehabilitation appropriate to their
individual needs for as long as mental retardation
services are needed, but shall not include those
services or programs which have been explicitly
delegated by law to other governmental entities;

(2) to initiate, carry out, and evaluate procedures
to guarantee to mentally retarded persons the
rights enumerated in this Act;

(3) to carry out all provisions of this Act, includ-
ing planning, initiating, coordinating, promoting,
and evaluating all programs developed. The re-
sponsibilities placed on the department by this Act
shall be in addition to all other responsibilities and
duties given by law to the department; and

(4) to provide either directly or by cooperation,
negotiation, or contract with other agencies and
those persons and groups enumerated in Section
2.13, Texas Mental Health and Mental Retardation
Act (Articles 5547-201 to 5547-204, Vernon's Texas
Civil Statutes), a continuum of services to mentally
retarded persons. These services shall include but
not be limited to treatment and care, education and
training including sheltered workshop programs,
counseling and guidance, and development of resi-
dential and other facilities to enable mentally re-
tarded persons to live and be habilitated in the
community. These facilities shall include but not be
limited to group homes, foster homes, halfway
houses, and day-care facilities for mentally retarded
persons to which the department has assigned men-
tally retarded persons. The department shall exer-
cise periodic and continuing supervision over the
quality of services.

(5) to provide either directly or by contract with
other agencies a continuum of services to those
mentally retarded children, juveniles, or adults com-

MENTAL HEALTH

3476

mitted into its custody by the juvenile courts and/or
the criminal courts.

(b) The department is hereby delegated the au-
thority to carry out its responsibilities set forth in
this Act. ‘

(c) The responsibilities enumerated in this section
shall be in addition to any other responsibilities
placed on the department by Articles 2 and 3 of the
Texas Mental Health and Mental Retardation Act,
as amended (Articles 5547-201 to 5547-204, Ver-
non’s Texas Civil Statutes).

Cooperation

Sec. 59. Other agencies given legislative author-
ity for providing all persons education, support,
related services, rehabilitation, and other services
shall cooperate with the department in carrying out
its responsibilities under this Act. This does not
require other departments and agencies to serve the
department in activities inconsistent with their fune-
tions, with the authority of their offices, or with the
laws of this state governing their activities.

SUBCHAPTER M. RULES AND
REGULATIONS

Rules and Regulations

Sec. 60. The department shall promulgate writ-
ten rules and regulations to ensure the implementa-
tion of the provisions of this Act.

SUBCHAPTER N. FEES, SUPPORT
AND MAINTENANCE

Support and Maintenance of Residents

Sec. 61. (a) The parents of a mentally retarded
person under 18 years of age who is a resident in a
residential care facility operated by the department
shall pay, if able to do so, the portions of the cost of
support and maintenance of the mentally retarded
person as may be applicable under the following
formula:

If the amount shown as
“Net Taxable Income”
of the parents as re-
ported on their latest
current financial state-
ment or on their latest
Federal Income Tax re-
turn at the election of
the parent or guardian

The Monthly payment
per child shall not ex-

is: ceed:

Less than $4,000 $ 5
4,000-4,999 10
5,000-5,999 20
6,000-6,999 30
7,000-7,999 40
8,000-8,999 50
9,000-9,999 ‘ 60
10,000-10,999 70
11,000-11,999 ) 80
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If the amount shown as

“Net Taxable Income”

of the parents as re-

ported on their latest

current financial state-

ment or on their latest

Federal Income Tax re-

turn at the election of =~ The Monthly payment
the parent or guardian  per child shall not ex-
is: ceed:

12,000-12,999 $ 90
13,000-13,999 100
14,000-14,999 110
15,000-15,999 120
16,000-16,999 130
17,000-17,999 140
18,000-18,999 150
19,000-19,999 160
20,000-up 170

No payment under the above formula shall exceed
actual cost to the state per resident, and if the
payment required under the formula is more than
actual cost, then the amount paid shall be the actual
cost. If the parents are divorced, each parent’s rate
shall be based on his or her own net taxable income.
If the divorced parents’ combined net taxable in-
come is such that the maximum authorized rate is
called for under the above formula, the maximum
authorized rate shall be allocated between the par-
ents in accordance with the ratio of each parent’s
net taxable income to the parents’ combined net
taxable income. A rate shall not be established
against a parent based on the above formula to the

extent that the parent actually pays court-ordered

child support on behalf of the resident; however,
the department shall consider such court-ordered
child support to be the property and estate of the
resident and may establish a rate based on the child
support obligation in addition to any other rates
authorized by this subsection.

. (b) Parents of a mentally retarded person who is
18 years of age or older shall not be required to pay
for his support and maintenance as a resident in a
residential care facility operated by the department,
but the mentally retarded person and his estate
shall be liable for his support and maintenance
regardless of his age, except as provided in Subsec-
tion (g) of this section.

(¢) The unpaid portion of charges for support and
maintenance due before the effective date of this
Act, under agreements made before the effective
date of this Act, shall remain as obligations of
parents under previous law, but such preexisting
agreements for payment of support and mainte-
nance shall be in force after the effective date of
this Act only to the extent of parental responsibility
set forth in the foregoing formula.

(d) Unpaid charges for support and maintenance
accruing after the effective date of this Act due by
parents for the support and maintenance of mental-
ly retarded persons who are minors and residents in
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residential care facilities operated by the depart-
ment shall be a claim in favor of the state for such
support and maintenance, and shall constitute a lien
against the parents’ property and estate, but shall
not constitute a lien against any other estate or
property of the mentally retarded person.

(e) With respect to a mentally retarded person
who is a resident in a residential care facility operat-
ed by the department, the cost of his support and
maintenance may be determined under rules and
regulations adopted by the department provided
that total charges from all sources for support and
maintenance shall not exceed the actual cost of such
support and maintenance, and the costs determined
under such rules and regulations shall constitute a
claim by the state against the entire estate or any
property of the mentally retarded person including
but not limited to any share he may have by gift,
descent, or devise in his parents’ estates or any
other person’s estate, except as provided in Subsec-
tion (g) of this section.

(f) Child support payments for the benefit of a
mentally retarded resident paid or owing by a par-
ent pursuant to a divorce decree or other court
order shall be considered by the department to be
the property of the mentally retarded resident and
his estate, and charges may be made against such
child support obligations. Charges made against
such child support obligations shall not be limited to
the maximum charge authorized by Subsection (a)
of this section. In determining the liability under
Subsection (2) of this section for a parent who is
obligated to pay child support for the benefit of the
resident, the department shall give the parent a
credit against the monthly charge authorized for
the parent by Subsection (a) of this section for the
amount of child support the parent actually pays for
the benefit of the resident. The parent who re-
ceives the child support payments is liable for the
monthly charges based on the child support obliga-
tion to the extent such payments are actually re-
ceived in addition to the liability imposed by Subsec-
tion (a) of this section. The department may, upon
the failure of a parent to pay child support pay-
ments or upon the failure of a parent to pay
charges based on the child support obligation, file a
motion to modify the court order to require the
support to be paid directly to the residential care
facility in which the mentally retarded person re-
sides for the resident’s support and maintenance.
The eourt may, in addition, order all past due child
support to be paid to the residential care facility to
the extent that charges have been made against the
child support obligation.

(g) For the purposes of this subchapter no portion
of the corpus or income of a trust or trusts, with an
aggregate principal amount not to exceed $50,000,
of which a mentally retarded person is a beneficiary
shall be considered to be the property of such
mentally. retarded person or his estate, and no por-
tion of the corpus or income of such trust shall be
liable for the support and maintenance of such
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mentally retarded person regardless of his age. In
order to qualify for the exemption granted by this
subsection, a trust must be created by a written
instrument and a copy of the trust instrument must
be provided to the department.” A trustee of such a
trust shall, upon request, provide the department
with a current financial statement which reflects
the value of the trust estate. If a current financial
statement is not provided within 30 days of the
department’s request, the department may petition
a district court to order the trustee to provide it
with a current financial statement. The court shall
hold a hearing on.the department’s petition within
45 days of the date it is filed and shall order the
trustee to provide the department with a current
financial statement if the court finds that the trus-
tee has failed to provide the statement. Failure of
the trustee to comply with the court’s order may be
punishable by contempt. For the purposes of this
subsection, a guardianship established pursuant to
the Texas Probate Code; a trust established pursu-
ant to Article 1994, Revised Statutes, as amended; !
the facility custodial account established pursuant
to Chapter 251, Acts of the 52nd Legislature, Regu-
lar Session, 1951 (Article 3183¢, Vernon’s Texas
Civil Statutes); the provisions of a divorce decree or
other court order relating to child support obliga-
tions; an administration of a decedent’s estate; or
an arrangement whereby funds are held in the
registry or by the clerk of a court is not a “trust”
and is not entitled to the exemption contained in this
subsection.

1 Repealed; see, now, Property Code, § 142.001 et seq.
Fees for Services

Sec. 62. The department shall charge reasonable
fees to cover costs for services provided to nonindi-
gent persons. It shall provide services free of
charge to indigent persons.

SUBCHAPTER O. PENALTIES
AND REMEDIES

Criminal Penalties

Sec. 63. '(a) A person who intentionally or know-
ingly causes, conspires with, or assists another to
cause the unlawful continued detention in, or unlaw-
ful admission or commitment of any individual to, a
facility as specified in this Act with intention to do
harm to that individual is guilty of a Class B misde-
meanor.

(b) The district attorneys and county attorneys
within their respective jurisdictions shall prosecute
violations of this section.

Civil Penalties

~Sec. 64. (a) A person who willfully and wrong-

fully violates the rights guaranteed in this Act of
any mentally retarded person shall be liable to the
person injured by the violation in an amount not
less than $100 nor more than $5,000.
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(b) A person who recklessly violates the rights
guaranteed in this Act of any mentally retarded
person shall be liable to the person injured by the
violation in an amount not less than $100 nor more
than $1,000.

(e} A person who willfully and wrongfully releas-
es confidential information or records of a mentally
retarded person shall be liable to the person injured
by the unlawful disclosure for the greater of the
following amounts:

(1) $1,000; or

(2) three times the amount of actual damages, if
any.

(d) An action filed under this section may be
brought by the person injured, by a parent if the
person is a minor, by a guardian if such person has
been adjudicated incompetent, or by a next friend in
accordance with Rule 44 of the Texas Rules of Civil
Procedure.

(e) An action filed under this section may be
commenced in the district court of the county in
which the defendant resides, or in a district court of
Travis County.

(f) Nothing in this section shall be. intended or
construed as superseding or abrogating any reme-
dies otherwise available by law.

Injunctive Relief

Sec. 65. (a) The attorney general and the dis-
trict attorneys and county attorneys within their
respective jurisdictions may bring an action in the
name of the state against any person to enjoin
violations of, and to enforce compliance with, the
provisions of this Act and any rules of the depart-
ment promulgated thereunder.

(b) In granting relief the court may issue a tem-
porary restraining order, a temporary injunction, or
a permanent injunction to restrain and prevent vio-
lations of, and to enforce compliance with, the provi-
sions of this Act and any rules of the department
promulgated thereunder.

(¢) A person who violates the terms of an injune-
tion under this section shall forfeit and pay to the
state a civil penalty of not more than $5,000 per
violation, not to exceed $20,000. In determining
whether or not an injunction has been violated, the
court shall take into consideration the maintenance
of procedures reasonably adopted to ensure compli-
ance with the injunction. For the purposes of this
section, the district court issuing the injunction shall
retain jurisdiction, and the cause shall be continued,
and in these cases, the attorney general or the
district or county attorney, acting in the name of
the state, may petition for recovery of civil penalties
under this section.

(d) Any civil penalty recovered under this section
shall be paid to the State of Texas for use in mental
retardation services.
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(e) An action filed under this section may be
commenced in the district court of the county in
which the defendant resides or in a district court of
Travis County.

(f) Nothing in this section shall be intended or
construed as superseding or abrogating any reme-
dies otherwise available by law.

Civil Actions Against Department Employees:
: Indemnity

Sec. 66.. (a) The attorney general shall provide
an attorney or attorneys for the defense of an
employee of the department in any civil action com-
menced against him under this Act by reason of a
claim of alleged negligence or other act of the
person while employed by the department. The
state shall save harmless and indemnify the person
from financial loss arising out of any claim, de-
mand, suit, or judgment by reason of the negligence
or other act by the person, provided that at the time
that the claim arose or damages were sustained, the
person was acting in the discharge of his duties and
within the scope of his authorized duties, and that
the claim or cause of action or damages sustained
did not result from the willful and wrongful act or
reckless conduct of the person. The state; however,
shall not be subject to the obligations imposed by
this section unless the person, within 10 days of the
time he is served with any summons, complaint,
process, notice, demand, or pleading, delivers the
original or a copy thereof to the department.

(b) On the delivery, the attorney general may
assume control of the representation of the person.
The person shall cooperate fully with the attorney
general in the defense of said claim, demand, or
suit.

(c) This section shall not in any way impair, limit,
or modify the rights and obligations under any
policy of insurance.

(d) The benefits of this section shall enure only to
the persons named herein and shall not enlarge or
diminish the rights of any other party.

Liability

Sec. 67. Notwithstanding any other provision of
this Act, an officer or employee of the department
or a community center, acting reasonably within the
scope of his employment and in good faith, shall be
free from all civil or criminal liability under this
Act.

SUBCHAPTER P. MISCELLANEOUS

PROVISIONS
Effective Date

Sec. 68. This Act shall take effect on January 1,
1978.

WTSC Civil Statutes—3
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Repealer

Sec. 69. Chapter 119, Acts of the 54th Legisla-
ture, Regular Session, 1955, as amended (Article
3871b, Vernon’s Texas Civil Statutes), is repealed.

Saving Clause

Sec. 70. The repeal of any statute by this Act
shall not affect or impair any act done, right exist-
ing or accrued, or conveyance made under the au-
thority of the statute repealed; and such statute
shall be treated as still remaining in force for the
purpose of sustaining any proper action concerning
any such act, right, or conveyance. Proceedings
begun before the effective date of this Act under
prior provisions of the law relating to persons who
would be deemed mentally retarded under this Act
shall not be affected by provisions of this Aect.

Severability Clause

Sec.. 71. If any portion of this Act is declared

invalid or unconstitutional, it is the intention of the

legislature that the other portions shall remain in
full force and effect, and to this end the provisions
of this Act are declared to be severable.

[Acts 1977, 65th Leg., p. 772, ch. 294, §§ 1 to 71, eff. Jan.
1, 1978. Amended by Acts 1979, 66th Leg., p. 25, ch. 15,
§ 1, eff. Mar. 15, 1979; Acts 1979, 66th Leg., p. 669, ch.
296, § 1, eff. May 24, 1979; Acts 1979, 66th Leg., p. 791,
ch. 352, § 1, eff. Aug. 27, 1979; Acts 1981, 67th Leg., p.
791, ch. 291, § 67, eff. Sept. 1, 1981; Acts 1981, 67th Leg.,
p. 23837, ch. 572, § 2, eff. Sept. 1, 1981; Acts 1981, 67th
Leg., p. 2634, ch. 707, § 4(18), (14), eff. Aug. 31, 1981; Acts
1983, 68th Leg., p. 676, ch. 155, § 1, eff. Aug. 29, 1983;
Acts 1983, 68th Leg., p. 682, ch. 157, § 2, eff. Aug. 29,
1983.]

Section 2 of Acts 1979, 66th Leg., p. 25, ch. 15, provided:

“If any provision of this Act or the application thereof to any
person or circumstance is held invalid, such invalidity shall not
affect other provisions or applications of the Act which can be
given effect without the invalid provision or application, and to this
end the provisions of this Act are declared to be severable.”

Section 2 of Acts 1979, 66th Leg., p. 669, ch. 296, provided:

- “The reimbursement provision in Section 49(c), Mentally Retard-
ed Persons Act of 1977, as added by this Act, applies to any
hearing held on or after January 1, 1978.”

Acts 1981, 6Tth Leg., p. 820, ch. 291, § 149, provides, in part:

“This Act takes effect on September 1, 1981, Appeals to the
courts of appeals filed on or after that date shall be filed in the
court of appeals having jurisdiction.”

IV. MISCELLANEOUS PROVISIONS

Art.
5547 to 5561. Repealed.
5561a. Apprehension, Arrest, and Trial of Persons Not

Charged with Criminal Offense; Information;
Warrant; Notice of Hearing.



Arts. 5547 to 5549

Art.

5561b, 5561b-1. Repealed.

5561c. Alcoholism.

556lce.  Regulation of Health Care Facilities Treating
Aleoholics.

5561lc-1. Drug-Dependent Persons; Commitment; Treat-
ment.

5561d.  Dallas Neuropsychiatric Institute.

5561e. Commitment and Admission of Mentally Ill and
Mentally Retarded Persons to Community
Centers.

55611, Interstate Compact on Mental Health,

5561g. Building and Improvement Program.

5561h. Confidentiality of Mental Health Information of
Individual.

55611, Laredo State Center for Human Development,

55613, Mental Health Code Public Information Pro-

gram,

Arts. 5547 to 5549. Repealed by Acts 1925, 39th
Leg., p. 414, ch. 174, § 23

Arts. 5550 to 5554. Repealed by Acts 1957, 55th
Leg., p. 505, ch. 243, § 103

Arts. 5555, 5556. Repealed by Acts 1925,
Leg., p. 414, ch. 174, § 23

Arts. 5557 to 5561. Repealed by Acts 1957, 55th
Leg., p. 505, ch. 243, § 103

39th

Art. 5561a. Apprehension, Arrest, and Trial of
Persons Not Charged With Crimi-
nal Offense; Information; War-
rant; Notice of Hearing

Sees. 1 to 5. Repealed by Acts 1957, 55th Leg.,
p. 505, ch. 243, § 103.

Validation of Proceedings, Judgments, and Orders

See. 6. All actions, proceedings, judgments and
orders made and entered by any probate or county
court of this State pursuant to which any person
has been adjudged insane and committed to a state
hospital for the insane, are hereby validated and
declared to be in full force and effect, notwithstand-
ing any irregularity thereof prior to the enactment
of this Act.

Contracts and Conveyances by Persons Subsequently
Adjudged Incompetent

Sec. 7. A contract valid on its face, made with,
or likewise a conveyance made by a person, who at
the time has not been legally adjudged to be of
unsound mind, or otherwise incompetent, and who is
subsequently shown to have been insane, or other-
wise incompetent, at the time of the execution of
such contract or conveyance, shall not be set aside
or avoided where any such contract or conveyance
has been executed in good faith in whole or in part,
and was entered into in good faith without fraud or
imposition and for a valuable consideration, without
notice of such infirmity, unless the parties to such
contract or conveyance shall have been first equita-
bly restored to their original position. The provi-
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sions of this Article shall not apply in cases where
one of the parties to any such contract or convey-
ance is insane, and has been so adjudged by a court
of competent jurisdiction prior to the date of such
contract or conveyance.

Pending Proceedings or Actions Unaffected;
Partial Invalidity

Sec. 8. This Act shall not affect any proceedings
or action pending in any court, of competent juris-
diction, on the effective date hereof and any such
pending proceedings or action shall be determined
in accordance with pre-existing law.

Unconstitutionality

Sec. 9. In the event any section, subdivision,
paragraph, or sentence of this Act shall be declared
unconstitutional or void, the validity of the remain-
der of this Act shall not be affected thereby; and it
is hereby declared to be the policy and intent of the
Legislature to enact the valid portions of this Act,
notwithstanding any invalid portions.

[Acts 1987, 45th Leg., p. 1049, ch. 446. Amended by Acts
1957, 55th Leg., p. 505, ch. 243, § 103.]

Arts. 5561b, 5561b-1. Repealed by- Acts 1957,
55th Leg., p. 505, ch, 243, § 103

Art. 5561c. Alcoholism

Purpose

Sec. 1, The purpose of this Act is to prevent
broken homes and the loss of lives by creating the
Texas Commission on Alcoholism, which shall co-or-
dinate the efforts of all interested and affected
State and local agencies; develop educational and
preventive programs; and promote the establish-
ment of constructive programs for treatment aimed
at the reclamation, rehabilitation and successful re-
establishment in society of alcoholics. Alcoholism is
hereby recognized as an illness and a public health
problem affecting the general welfare and the econ-
omy of the State. Alcoholism is further recognized
as an illness subject to treatment and abatement
and the sufferer of alcoholism is recognized as one
worthy of treatment and rehabilitation. The need
for proper and sufficient facilities, programs and
procedures within the State for the control and
treatment of alcoholism is hereby recognized. It is
hereby declared that the procedure for commitment
of aleoholics as hereinafter provided for is not puni-
tive but is a committal for treatment of an illness
affecting not only the individual involved but the
public welfare as well.

Construction of the Act
Sec. 2. This Act shall be liberally construed to
accomplish the purpose herein sought.
Définitions

Sec. 3. As used in this Act,
(a) “Commission” means the Texas Commission
on Alcoholism.
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(b) “Hospital Board” means the Board for Texas
State Hospitals and Special Schools.

(c) An “alcoholic” means any person who chroni-
cally and habitually uses alcoholic beverages to the
extent that he has lost the power of self control
with respect to the use of such beverages, or while
chronically and habitually under the influence of
alcoholic beverages endangers public morals, health,
safety or welfare.

(d) “Alcoholism,” as used herein, has reference to
any condition of abnormal behavior or illness lead-
ing directly or indirectly to the chronic and habitual
use of aleoholic beverages.

Texas Commission on Alcoholism

Sec. 4. (a). Commission established. There is
hereby created a Commission to be known as the
Texas Commission on Alcoholism, hereinafter called
the Commission. The Commission shall consist of
six (6) members to be appointed by the Governor,
with the advice and consent of the Senate, from
citizens of the State who are known to have knowl-
edge of and an interest in the subject of aleoholism,
at least one of whom must be a physician and at
least three of whom shall have had personal experi-
ence as excessive users of alcohol. For the initial
appointments as above provided for, the Governor
shall designate two appointed members for each of
the terms of two, four and six years, respectively,
from the effective date of this Act. Each two years
thereafter, the Governor, with the advice and con-
sent of the Senate, shall appoint two members of
the Commission for a term of six () years to
succeed the members whose terms then expire.
Members shall serve until their successors have
qualified. Any vacancy occurring in the member-
ship of the Commission shall be filled by appoint-
ment of the Governor with the advice and consent
of the Senate for the unexpired portion of the
vacated term.

(b). Officers of the Commission. The Governor
shall designate a chairman of the first Commission
to serve one year. The members of the Commission
shall thereafter annually elect from their number a
chairman and a vice-chairman. The members of the
Commission may elect one of their number as secre-
tary, or they may designate the executive director,
appointed as herein provided, as such secretary.

(c). Meeting of the Commission and Per Diem
Pay. The Commission shall meet quarterly, at such
other times as may be necessary, at the call of the
chairman, or at the request of three members, for
the performance of their duties, not to exceed twen-
ty-four (24) days in all in any one year. The mem-
bers shall receive Twenty Dollars ($20) per diem
plus their actual and necessary expenses in connec-
tion with their attendance at such meetings. Four
members of the Commission shall constitute a quo-
rum for the transaction of business. In addition to
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the meetings herein authorized, the Commission
may authorize its members to visit places within the
State or in other States and engage in travel for the
purpose of carrying out their duties as provided in
this Act. For such travel, the members of the
Commission shall receive the same per diem and
expenses as they receive for their attendance at
meetings.

(d). Commission Employees. The Commission
may employ an executive director at an annual
salary of Seven Thousand Five Hundred Dollars
(87,500) and such other employees as it deems nec-
essary to properly discharge its duties under this
Act.

(e) The Texas Commission on Alcoholism is sub-
ject to the Texas Sunset Act;! and unless continued
in existence as provided by that Act the commission
is abolished, and this Act expires effective Septem-
ber 1, 1985.

1 Article 5429k.

Duties and Functions of the Commission

Sec. 5. The Commission shall have only the fol-
lowing duties and functions:

(1) Carry on a continuing study of the problems
of alcoholism in this State, and seek to focus public
attention on such problems.

(2) Establish cooperative relationships with other
State and local agencies, hospitals, clinics, public
health, welfare, and law enforcement authorities,
educational and medical agencies and organizations,
and other related public and private groups.

(8) Promote or conduct educational programs on
aleoholism; purchase and provide books, films, and
other educational material; and furnish funds or
grants to the Texas Education Agency, institutions
of higher education, and medical schools for study,
research, and modernized instruction regarding the
problems of aleoholism.

(4) Provide for treatment and rehabilitation of
aleoholics and allocate funds for:

(a) The establishment of local aleoholic clinics,
with or without short-term hospitalization facilities,
by providing funds for not to exceed seventy-five
per cent (75%) of the total operating cost of such
clinics operated by a city or a county.

(b) Providing treatment for those alcoholics need-
ing from fifteen.(15) to ninety (90) days hospitaliza-
tion, whether voluntary patients, or admitted on
court order, by furnishing the Hospital Board all of
the funds needed for the proper operation of segre-
gated wards for treatment of such patients; such
funds and necessary personnel to be in addition to
all funds and personnel provided the Hospital Board
in the regular Departmental Appropriation Bill.

(¢} Contracting with hospitals or institutions not
under its control for the care, custody and treat-
ment of alcoholics. :
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(d) Providing for the detention, care, and treat-
ment of recalcitrants and alcoholics with long police
court records, by furnishing funds for the operation
of farm or colony type facilities under the provi-
sions of 4(a) or of 4(b).

Cooperation by Other Departments

Sec. 6. To effectuate the purpose of this Act
and to make maximum use of existing facilities and
personnel, it shall be the duty of all departments
and agencies of the State government and of all
officers and employees of the State, when requested
by the Commission, to cooperate with it in all activi-
ties consistent with their proper function. Nothing
herein shall be construed as giving the Commission
control over existing facilities, institutions or agen-
cies, or as requiring such facilities, institutions or
agencies to serve the Commission inconsistently
with their functions, or with the authority of their
offices, or with the laws and regulations governing
their activities; or as giving the Commission power
to make use of any private institution or agency
without its consent; or to pay a private institution
or agency for services which a publie institution or
agency is willing and able to adequately perform.

Power to Accept Gifts

Sec. 7. The Commission may accept gifts,
grants, or donations of money or of property from
private or public sources to effectuate the purpose
of this Act. Any and all funds so donated shall be
placed in the State Treasury in a special fund called
the Texas Commission on Alcoholism Fund and ex-
pended in the same manner as other State moneys
are expended, upon warrants drawn by the Comp-
troller upon the order of the Commission. Any and
all of said moneys are hereby appropriated for the
purpose of carrying out this Act.

Rules and Regulations

Sec. 8. The Commission shall be responsible for
the adoption of all policies and shall make all rules
and regulations appropriate to the proper accom-
plishment of its functions under this Act and to the
allocation of its funds.

Admission and Certification of Alcoholics

Sec. 9. (a) The county judge of the county
where an alleged alcoholic resides may certify or
remand him or her to the custody of the Commis-
sion or its authorized representative for the treat-
ment and rehabilitation of such aleoholic, upon prop-
er proof as hereinafter provided, and with the con-
sent in writing of the Commission or its authorized
representative.

(b) The Court may remand an alcoholic to the
Commission or its authorized representative for
treatment when it is properly shown to the court
upon petition or application filed by the alleged
aleoholic’s husband, wife, child, mother, father, next
of kin, next friend, or the county health officer, that
such a person is an alcoholic, is a resident of the
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county, is over eighteen years of age, and is not
capable of, or is unfit properly to conduct himself or
herself, or to conduct and look after his or her
affairs or is dangerous to himself, or others, or has
lost the power of self-control because of use of
alcohol. Such a petition or application must show
that the alleged alcoholic is in actual need of care
and treatment and that his or her detention, care
and treatment would improve his health.

(c) Upon filing of a petition or application, the
court shall set a day for the hearing, which hearing
must be held not less than five (5) days and no more
than fourteen (14) days from the filing of the peti-
tion. The alleged aleoholic shall be personally
served with a copy of the petition or application and
the order fixing the time of hearing of the same by
the sheriff of the county in which he is found. The
court may proceed to hear the cause at the stated
time, with or without the presence ofthe alleged
aleoholic and with or without an answer by him,
provided such service is perfected at least three (3)
days prior to the hearing and provided the alleged
alcoholic is represented by an attorney if the right
of legal counsel is not waived. If the alleged alco-
holic is not represented by an attorney of his own
choosing, the court shall appoint an attorney to
represent him. The court shall inform relatives of
the alleged alecholic and other persons to appear at
the hearing to give evidence in the cause. The
judge may, in his discretion or upon request, require
an alleged alcoholic to be examined by the county
health officer, or by other physicians, as the court
may direct, the results of which examination to be
considered by the court at the hearing of the appli-
cation for commitment. If in the county court in
which a petition or application is filed, a Certificate
of Medical Examination for Alcoholism is filed
showing that the proposed patient has been exam-
ined within five (5) days of the filing of the Certifi-
cate and stating the opinion of the examining physi-
cian that the proposed patient is an alcoholic and
because of his alcoholism is likely to cause injury to
himself or others if not immediately restrained, the
Judge may order any health or peace officer to take
the proposed patient into protective custody and
immediately transport him to a designated mental
hospital or other suitable place and detain him pend-
ing order of the court; provided, however, that in
no event shall the proposed patient be denied the
hearing prescribed above to be held not less than
five (5) days and no more than fourteen (14) days
from the filing of the petition.

(d) If the alleged alcoholic admits the allegations
of the application, or if the court finds that the
material allegations of the application have been
proven, it shall issue the proper certificate for his or
her commitment or remand to the Commission or its
authorized representative for such confinement and
treatment as the Commission shall direct. Upon
such a finding, the court shall order that he or she
be remanded to the Commission or its authorized
representative for a period of not less than fifteen
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(15) days nor more than three (3) months as the
necessity of the case may require, subject, however,
to earlier discharge at the discretion of the Commis-
sion.

(¢) The Commission shall by rule provide a meth-
od of notification by the county court or the clerk
thereof to the Commission of initiation of proceed-
ings under this Section and the order of the court
therein, and shall provide for notification of the
court before the date set for the hearing of a
petition or application for certification whether it
will accept custody of such person should the court
so order.

Appeals from Decisions Committing Persons to
the Commission

Sec. 10. (a) Any person brought before any
court on petition for commitment as hereinafter
provided, may, within five (5) days, appeal from a
decision of the county court committing him or her,
to the district court upon his or her giving bond
with sufficient sureties to be approved by the com-
mitting judge in such form as may be fixed by said
judge, the bond being conditioned upon his or her
appearance to abide the results of the appeal.

(b) On appeal, trial shall be de novo and the
appellant shall be entitled to trial by jury.

Habeas Corpus by Persons Committed to
' the Commission

Sec. 11. If a writ of habeas corpus to be ob-
tained in behalf of a person committed to and con-
fined by an order of a court and it appears at the
hearing on the return of such writ that such person
may properly be discharged, or if the person’s condi-
tion is such that it will be safe for him or her or
others for him or her to be released, the judge
before whom the hearing is held shall so direct; but
if it appears from the condition of such person that
he or she requires treatment, he or she shall be
remanded to the care and custody of the Commis-
sion or its authorized representative for such treat-
ment.

Commitment by Courts

Sec. 12. The judge of any court, including a
municipal court, having jurisdietion of misdemeanor
cases may, upon finding a person guilty of any
violation of the law, which violation is a misdemean-
or resulting from such person’s chronic and habitual
use of alcohol, remand such person over eighteen
(18) years of age to the Commission, its authorized
representative, or a treatment facility approved by
the Commission for aleoholic detoxifieation or treat-
ment purposes, for care and treatment for a period
not to exceed ninety (90) days, in lieu of the imposi-
tion of a sentence or fine, if and when special
facilities are available for treatment of such ecases,
and with notice from the Commission that such
facility will receive such person as a patient. No
person may be so committed who in the opinion of
the judge has exhibited definite criminal tendencies,
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or is feeble-minded or psychotic. Appeals from
such orders of the court may be taken in the same
manner as provided for appeals from any other
judgment of such court.

Yoluntary Patients

Sec. 13. Under such rules as it may prescribe
the Commission or its authorized representative
may receive as a patient for treatment, any aleohol-
ic resident of this State against whom no criminal
charges are pending, and who shall voluntarily ap-
ply for treatment, and may retain for not more than
ninety (90) days and treat and restrain such person
in the same manner as if committed by order of
court, provided, however, that such person must be
released within ten (10) days after receipt in writing
of notice from such person of his or her intention or
desire to leave. The Commission or its authorized
representative may refuse admittance to any appli-
cant who has been a patient receiving treatment
solely for alcoholism in .any Texas State Hospital
and who has been released therefrom within twelve
(12) months immediately preceding his application
for admittance, if, in the opinion of the Commission,
no useful purpose would be served by the admission
of such applicant.

Probation and Discharge

Sec. 14. (a) Any person committed to the custo-
dy of the Commission or its authorized representa-
tive may, notwithstanding the terms of any order of
commitment, be permitted by the Commission or its
authorized representative to go at large on proba-
tion and without restraint for such time and under
such condition as the Commission shall judge best.

(b) Any person, whether a voluntary patient or
committed by a court, whose actions, attitude and
behavior cause the Commission or its authorized
representative to believe that such a person is not
benefiting by care and treatment, may be dis-
charged at any time at the discretion of said Com-
mission or representative, notwithstanding the
terms of any order of commitment.

Costs of Commitment and Support

Sec. 15. The provisions of law with respect to
the costs of commitment and the cost of support,
including methods of determination of the persons
liable therefor, and methods of determination of
financial ability, and all provisions of law enabling
the State to secure reimbursement of actual cost,
applicable to the commitment to and support of
mentally ill persons in State Hospitals, shall apply
with equal force in respect to each item of expense
incurred by the State in connection with the commit-
ment, care, custody, treatment and rehabilitation of
any person securing care and treatment under this
Act. All funds so collected are hereby appropriated
to the Commission for the purpose of this Act.
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Rights as Citizens

Sec. 16. No person who is committed for treat-
ment under the provisions of this Act, either
through voluntary application or involuntary proce-
dure, shall forfeit or be abridged thereby of any of
his or her rights as a citizen of the United States or
of the State of Texas. The record of any individual
committed for treatment, guidance and rehabilita-
tion shall be confidential and the contents thereof
shall not be divulged except on order of a court of
competent jurisdiction.

Commitment Proceedings for Mentally 11l Persons

Sec. 17. The Commission or its representative
shall bring commitment proceedings, in-the court in
the county wherein the person involved is re-
strained, for commitment to such institutions as
such court may direct, of any person who has been
committed to the custody and control of the Com-
mission and who is found to be mentally ill.

Financing of Operations

Sec. 18. (a) In order to provide adequate financ-
ing for community-based programs, the State Trea-
surer is hereby required to transfer from the Gener-
al Revenue Fund to the Texas Commission on Alco-
holism a total of $4 million per fiscal year out of the
revenues received from those taxes allocated in
their entirety to the General Revenue Fund under
the terms of Article 24.01, Title 122A, Taxation—
General, Revised Civil Statutes of Texas, 1925, as
amended,! and the amount transferred is hereby
appropriated to the Texas Commission on Alcohol-
ism for the purposes of this section.

(b) The funds received by the Texas Commission
on Alcoholism under Subsection (a) of this section
shall be used to develop and maintain a coordinated
system of community-based programs designed to
prevent alcohol addiction or abuse and community-
based programs designed to treat or rehabilitate the
victims of alcohol addiction or abuse. These funds
shall not be used to displace federal, state, local,
and other funds that would otherwise be available
for such purposes. None of the funds received by
the Texas Commission on Alcoholism under Subsec-
tion (a) of this section shall be used for administra-
tive expenses of the Texas Commission on Alcohol-
ism or for any purpose other than community-based
programs. Any unused balances shall be transfer-
red biennially to the General Revenue Fund.

1 Repealed; see, now, Tax Code.
Appropriation R

Sec. 19. All funds received and deposited in the
State Treasury under the provisions of this Act to
the Texas Commission on Alcoholism Fund are here-
by appropriated for the biennium ending August 31,
1955, to the Commission for the purposes set out in
this Act, including salaries and all other operating
and contingent expenses, provided that no funds
may be spent without the prior approval of budgets
of the Commission by the Governor with the advice
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of the Legislative Budget Board; provided, how-
ever, that salaries shall not exceed those for compa-
rable positions in other State Departments.

Constitutionality

Sec. 20. If any Section, subdivision or clause of
this Act shall be held to be unconstitutional or
invalid, such decision shall not affect the validity of
the remaining portions of the Act.

[Acts 1958, 53rd Leg., p. 983, ch. 411. Amended by Acts
1957, 55th Leg., p. 794, ch. 329, § 1; Acts 1959, 56th Leg.,
p. 476, ch. 204, § 1; Acts 1965, 59th Leg., p. 998, ch. 485,
§ 1; Acts 1967, 60th Leg., p. 2094, ch. 783, § 1, eff. Aug.
28, 1967; Acts 1975, 64th Leg., p. 254, ch. 104, § 1, eff.
Sept. 1, 1975; Acts 19717, 65th Leg., p. 1160, ch. 440, § 1,
eff. June 15, 1977; Acts 1977, 65th Leg., p. 1847, ch. 735,
§ 2.111, eff. Aug. 29, 1977; Acts 1981, 67th Leg., p. 2344,
ch. 575, § 1, eff. Sept. 1, 1981.]

Art. 5561ce. Regulation of Health Care Facilities
Treating Alcoholics
Definitions
Sec. 1. In this Act:

(1) “Commission” means the Texas Commission
on Alcoholism.

(2) “Alcoholic” means any person who chronically
and habitually uses alcoholic beverages to the ex-
tent that he has lost the power of self-control with
respect to the use of the beverage or while chroni-
cally and habitually under the influence of alcoholic
beverages endangers public morals, health, safety,
or welfare.

(3) “Alcoholism” means a condition of abnormal
behavior or illness leading directly or indirectly to
the chronic and habitual use of alcoholic beverages.

(4) “Person” includes any individual, partnership,
corporation, association, or other public or private
legal entity.

(5) “Health care facility” includes, regardless of
ownership, a public or private hospital, institution,
extended care facility, skilled nursing facility, inter-
mediate care facility, home health agency, outpa-
tient care facility, ambulatory health care facility,
health center, alcoholism and drug treatment facili-
ty, health maintenance organization, and other spe-
cialized facilities where inpatient or outpatient
health care services for observation, diagnosis, ac-
tive treatment, or overnight care for patients with
medical, mental or psychiatric, alcoholic, chronic, or
rehabilitative conditions are provided requiring daily
direct supervision by a physician or a practitioner of
the healing arts, but does not include the office of
those physicians or practitioners singly or in groups
in the conduct of their profession.

Licensing a Facility

. See. 2. A person who operates a health care
facility that treats aleoholics may obtain a license
issued under this Act.
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License Application

Sec. 3. An applicant for a license to operate a
health care facility to treat alcoholics must:

(1) file a written application on a form prescribed
by the commission; and

(2) Cooperate with the inspection of the health
care facility.

Issuing a License
Sec. 4. The commission shall issue a license to a
person who has:
(1) complied with the license application require-
ments in Section 3 of this Act; and

(2) received approval of the facility after an on-
site inspection.

Renewal of Unexpired License

See. 5, (a) A license issued under this Act ex-
pires one year from the date of issue.

(b) A renewal license shall be issued on receiving
a completed application form prescribed by the com-
mission prior to the expiration date of the license.

(¢) The commission may require an inspection be-
fore renewing a license.

Inspections

Sec. 6. The commission or its authorized repre-
sentative may enter upon the premises at reason-
able times to make an inspection necessary to li-
cense or renew a license for a facility.

Rules, Regulations, and Standards

Sec. 7. (a) The commission shall prescribe forms
necessary to perform its duties and adopt rules,
regulations, and standards for the following:

(1) the construction of the facility, including
plumbing, heating, lighting, ventilation, and other
housing conditions which insure the health, safety,
and comfort of residents;

(2) the sanitary conditions of the facility and the

surrounding area, including water supply, sewage

disposal, food handling, and general hygiene;

(3) the equipment needed for adequate care and
treatment;

(4) the diet required by the needs of residents,
based on good nutritional practice and on recom-
mendations made by physicians attending the resi-
dents; and

(5) the qualifications of all staff and personnel,
including management and nursing personnel, hav-
ing responsibility for any part of the care given to
residents. ‘

(b) The commission may adopt additional regula-
tions for facilities concerning the treatment and
care of alcoholics.

(c) The rules, regulations, and standards authoriz-
ed by this Act apply to licensed facilities and to
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facilities for which a licensed application has been
made.

Denial or Revocation of License

Sec. 8. (a) The commission may deny, revoke, or
refuse to renew a license if the applicant or holder
of the license fails to comply with the provisions of
this Act or with the rules, regulations, and stan-
dards of the commission adopted under this Act.

(b) A person who is denied a license or whose
license is revoked or not renewed is entitled to a
hearing on the question of the issuance of the
license and is entitled to notice of the date, time,
and place of the hearing not later than 21 days
before the date of the hearing. A request for a
hearing must be made during the 30-day period
following the date on which the applicant or the
holder of a license received notice that the license
was denied or that it was to be revoked or refused
renewal.

(c) Except as provided in Subsection (e) of this
section, revocation of-a license or an order refusing
to renew a license does not take effect until the
expiration of 30 days following the date on which
the holder of the license received notice of the
revocation or order of refusal to renew the license.

(d) If after a hearing the license is denied, re-
voked, or not renewed, the commission shall send to
the applicant or holder of the license a copy of their
findings and grounds for decision.

(e) The commission may revoke a license to be
immediately effective in a situation where health or
safety requires action. The commission must imme-
diately notify the holder and provide an opportunity
for a hearing within 14 days after the action takes
effect.

(f) The Administrative Procedure and Texas Reg-
ister Act (Article 6252-13a, Vernon’s Texas Civil
Statutes) applies to all hearings authorized by this
Act.

" Injunctions

Sec. 9. (a) The commission may petition a dis-
trict court to restrain a person who falsely repre-
sents a health care facility as licensed under this
Act. A suit for injunctive relief must be brought in
Travis County.

(b) On application for injunctive relief and a find-
ing that a person is falsely representing a health
care facility as licensed under this Act, the district
court shall grant the injunctive relief the facts may
warrant.

(c) At the request of the commission, the attorney
general shall institute and conduct the suit authoriz-
ed in Subsection (a) of this section in the name of
the State of Texas.

Charging of Fees and Disposition of Funds

Sec. 10. The commission may charge nonrefund-
able application and inspection fees for an initial
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license or a renewal license in such amounts as are
necessary to cover the cost of the licensure pro-
gram. All application and inspection fees collected
by the commission under the provisions of this Act
shall be placed in a special fund in the State Trea-
sury to be known as the Alcoholism Treatment
Licensure Fund, and the amounts in such fund may
be appropriated only to the commission for the
purpose of administering and enforcing this Aet.

Personnel

Sec. 11.  The commission shall carry out the li-
censing provided by this Act without employing
additional personnel or requiring additional funds
for the fiscal years ending August 31, 1978, and
August 31, 1979.

[Acts 1977, 65th Leg., p. 1388, ch. 553, §§ 1, 8 to 11, eff.
Sept. 1, 1977; § 2, eff. Sept. 1, 1978. Amended by Acts
1981, 67th Leg., 1st C.5. p. 83, ch. 9, § 2, eff. Nov. 10,
1981.]

Section 12 of the 1977 Act provided:

“This Act takes effect September 1, 1977, except for Section 2,
which takes effect September 1, 1978.”

Drug-Dependent Persons; Com-

mitment; Treatment

Art. 5561c-1.

Persons Subject to Commitment; Duration;
Definitions

Sec. 1. (a) Any person found to be a drug-de-
pendent person in accordance with the provisions of
this Act may be committed to a mental hospital for
such period of time as may be necessary to arrest
the person’s drug dependency,

(b) In this Act:

(1) “Controlled substance’” means a toxic inhalant
or any substance designated as a controlled sub-
stance in the Texas Controlled Substances Act (Arti-
cle 4476-15, Vernon’s Texas Civil Statutes).

(2) “Drug-dependent person” means a person who
is using a controlled substance and who is in a state
of psychic or physical dependence or both arising
from administration of a controlled substance.
Drug dependence is characterized by behavioral and
other responses that include a strong compulsion to
take a controlled substance in order to experience
its psychic effects or to avoid the discomfort of its
absence.

(3) “Toxic inhalant” means a gaseous substance
inhaled by a person to produce a desired physical or
psychological effect which may cause personal inju-
ry or illness to the inhaler.

Petition

Sec. 2. (a) A sworn petition for the indefinite
commitment of a person to a mental hospital may be
filed with the county court having jurisdiction of
commitments of the county in which he resides or is
found. The petition may be filed by any adult
person, or by the county or district attorney and
shall be styled “THE STATE OF TEXAS, FOR THE

MENTAL HEALTH

3486

BEST INTEREST AND PROTECTION OF ___
, A DRUG-DEPENDENT PER-
SON.” The petition shall be styled using the initials
of the proposed patient and not the proposed pa-
tient’s full name. The petition shall contain the
following statements upon information and belief:

(1) name and address of the proposed patient;

(2) name and address of the proposed patient’s
spouse, parents, children, brothers, sisters, and le-
gal guardian; ’

(3) name and address of petitioner and a state-
ment of his interest in the proceeding, including his
relationship, if any, to the proposed patient;

(4) that the proposed patient is a drug-dependent
person and requires hospitalization in a mental hos-
pital for his own welfare and protection or the
protection of others.

(b) The petition shall be accompanied by the
sworn statements of two physicians who have exam-
ined the proposed patient within the five days imme-
diately preceding the filing of the petition, stating
the opinion of the examining physician that the
proposed patient is a drug-dependent person. The
sworn statements shall include the physician’s medi-
cal opinion as to whether hospitalization of the
proposed patient because of drug dependency or
immediate restraint of the proposed patient to pre-
vent injury to himself or others, or both, are neces-
sary.

(c) When a petition and the required statement by
a physician are filed, the county judge shall set a
date for the hearing to be held within 14 days of the
filing of the petition, and shall appoint an attorney
ad litem to represent the proposed patient, unless
the proposed patient retains an attorney of his own
choosing.

Jury Trial; Waiver

Sec. 3. (a) The proposed patient shall not be de-
nied the right to trial by jury. A jury shall deter-
mine the issues in the case if no waiver of jury trial
is filed, or if jury trial is demanded by the proposed
patient or his attorney at any time prior to the
termination of the hearing, whether or not a waiver
has been filed. Proof shall be required as in crimi-
nal cases. The jury shall be summoned and impan-
eled in the same manner as in similar cases in the
county court.

(b) Waiver of trial by jury, if any, shall be in
writing under oath and may be signed and filed at
any time subsequent to service of the petition and
notice of hearing upon the proposed patient. The
waiver of trial by jury shall be signed and sworn to
by the proposed patient and by the attorney ad
litem appointed to represent the proposed patient or
his' next of kin, or by the attorney retained by the
proposed patient.



3487

Liberty or Custody Pending Hearing

Sec. 4. Pending the hearing on the petition the
proposed patient may remain at liberty unless he is
already a patient in a mental hospital or is legally
detained as prescribed by Sections 17-20 of this Act.

Sufficiency of Evidence

Sec. 5. No person shall be committed to a men-
tal hospital under the provisions of this Act except
upon the basis of competent medical or psychiatric
testimony.

Findings

Sec. 6. (a) The court or the jury, as the case
may be, shall determine whether the proposed pa-
tient is a drug-dependent person.

(b) The court or jury, as the case may be, shall
include in its findings determinations as to whether
the proposed patient requires hospitalization or re-
straint, or both.

(¢} The court shall enter on its docket the findings
of the court or jury on this issue.

Order for Discharge or Commitment

Sec. 7. (a) If the court or the jury, as the case
may be, finds that the proposed patient is not a
drug-dependent person, the court shall enter an
order denying the petition and discharging the pro-
posed patient.

(b) If the court or the jury, as the case may be,
finds that the proposed patient is a drug-dependent
person and should be hospitalized and restrained,
the court shall order that the drug-dependent per-
son be committed as a patient to a mental hospital
for an indefinite period or until he is discharged by
the head of the mental hospital.

New Trial

Sec. 8. For good cause shown, the county judge,
within two days after entering his order of commit-
ment, may set aside his order and grant a new trial
to the person ordered committed. A motion for new
trial is not prerequisite to appeal from the order of
the county court.

Appeal

Sec. 9. (a) The person ordered committed may
appeal the order of commitment by filing written
notice thereof with the county court within 30 days
after the order of commitment is entered.

(b) When notice of appeal is filed, the clerk shall
immediately send a certified transcript of the pro-
ceedings to the district court of the county.

_ (¢} For good cause shown, the county judge may
stay the order of commitment pending the appeal
upon posting of a bond.

(d) The appeal from the county court shall be by
trial de novo in the district court in the same man-
ner as cases appealed from the justice court to the
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county court. The substantial evidence rule shall
not apply. Upon demand by the proposed patient,
the trial shall be before a jury, otherwise the trial
shall be before the court without a jury.

Authorized Places of Commitment

Sec. 10. In the order of commitment, the court
shall commit the patient to a designated

(1) state mental hospital upon being advised by
the head of the state mental hospital that space is
available and that the patient will be admitted,

(2) private mental hospital, or

(8) agency of the United States operating a men-
tal hospital.

Commitment to Private Hospital

Sec. 11, The court may order a patient commit-
ted to a private mental hospital at no expense to the
state upon:

(1) application signed by the patient or by his
guardian requesting that the patient be placed in a
designated private mental hospital at the expense of
the patient or the applicant, and

(2) a written statement by the head of the private
mental hospital that the hospital is equipped to
accept responsibility for the patient in accordance
with the provisions of this Act.

Commitment to Federal Agency

Sec. 12. (a) Upon receiving written notice from
an agency of the United States operating a mental
hospital stating that facilities are available and that
the patient is eligible for care or treatment therein,
the court may order a patient committed to the
agency and may place the patient in the custody of
the agency for transportation to the mental hospi-
tal.

(b) Any patient admitted pursuant to order of a
court to any hospital operated by an agency of the
United States within or without the state shall be
subject to the rules and regulations of the agency.

(c} The head of the hospital operated by such
agency shall have the same authority and responsi-
bility with respect to the patient as the head of a
state mental hospital.

(d) The appropriate courts of this state retain
jurisdiction at any time to inquire into the mental
condition of the patient so committed and the neces-
sity of his continued hospitalization.

Transportation of Patient

Sec. 13. If the head of the designated hospital
advises the court that hospital personnel are avail-
able for the purpose, the court may authorize the
head of the hospital to transport the patient to the
designated mental hospital. Otherwise, the court
shall authorize the sheriff to transport the patient
to the designated mental hospital.
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Duties of Clerk

See. 14. (a) The court shall direct the clerk of
the court to issue a writ of commitment in duplicate
directed to the person authorized to transport the
patient, commanding him to take charge of the
patient and to transport the patient to the designat-
ed mental hospital.

(b) The clerk of the county court shall prepare
two certified transcripts of the proceedings in the
commitment hearing, and shall send one to the
Department of Mental Health and Mental Retarda-
tion and one to the head of the hospital to which the
patient is committed. The clerk shall send with the
transcript any available information concerning the
medical, social, and economic status and history of
the patient and his family.

Attendants; Means of Transportation

Sec. 15. (a) Every female patient shall be ac-
companied by a female attendant.

(b) The patient shall not be transported in a mark-
ed police or sheriff’s car or accompanied by officers
in uniform if other means are available.

Receipt for Patient

Sec. 16. The head of the mental hospital, upon
receiving a copy of the writ of commitment and
admitting a patient, shall give the person transport-
ing the patient a written statement acknowledging
acceptance of the patient and of any personal prop-
erty belonging to him and shall file a copy of the
statement with the clerk of the committing court.

Protective Custody; Motion; Order

Sec. 17. (a) A motion for an order of protective
custody may be filed only in the court in which a
petition for indefinite commitment is pending. The
motion may be filed by the county or district attor-
ney. The motion shall state that the county or
district attorney has reason to believe and does
believe on the representations of a credible individu-
al, on the basis of the conduct of the person, or on
the circumstances under which the person is found,
that the person meets the criteria prescribed by
Subsection (b) of this section. The motion shall be
accompanied by two certificates of medical examina-
tion for drug dependency completed by physicians
who have examined the person within five days of
the filing of the motion.

(b) The judge may issue an order of protective
custody if the judge determines:

(1) that the physicians have stated their opinion
and the detailed basis for their opinion that the
person is a drug-dependent person; and

(2) that the person presents a substantial risk of
serious harm to himself or others if not immediately
restrained pending the hearing.

(c) The judge’s determination may be made on the
basis of the petition and the certificates. If the
judge concludes that a fair determination of the
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matter cannot be made on this information, the
judge may take further evidence. If the determina-
tion is made on the basis of the petition and the
certificates, the judge must determine that the con-
clusions of the petitioner and of the certifying phy-
sicians are adequately supported by the information
presented.

(d) The order of protective custody shall direct a
peace officer or other designated person to take the
person into protective custody and immediately
transport him to a designated inpatient mental
health facility or other suitable place and to detain
him pending a probable cause hearing. The extent
to which a designated mental health facility must
comply with this section shall be based on a determi-
nation by the commissioner of the Texas Depart-
ment of Mental Health and Mental Retardation that
the facility has sufficient resources to perform the
necessary services. No person may be detained in a
private mental health facility without first obtaining
the consent of the head of the facility.

Protective Custody; Appointment of Attorney

Sec. 18. (a) When an order for protective custo-
dy is signed, the presiding judge shall simultaneous-
ly appoint an attorney if the proposed patient does
not have an attorney.

(b) The proposed patient and his attorney shall be
served within a reasonable period of time prior to
the time of the probable cause hearing with written
notice that the patient has been placed under an
order of protective custody, the reasons why the
order was issued, and the time and place of a
hearing to establish probable cause to believe that
the patient is a drug-dependent person and presents
a substantial risk of serious harm to himself or
others such that he cannot be at liberty pending the
hearing on court-ordered commitment. The notice
shall be provided by the court ordering protective
custody.

Protective Custody; Probable Cause Hearing

Sec. 19. (a) A probable cause hearing shall be
held not later than the 72nd hour after the hour on
which the detention begins under the order for
protective custody. If the 72-hour period ends on a
Saturday or Sunday or a legal holiday, the probable
cause hearing shall be held on the first succeeding
business day. The hearing shall be before a magis-
trate or, at the discretion of the presiding judge,
before a master appointed by the presiding judge.
The master shall receive reasonable compensation.
At the hearing, the patient and his attorney are
entitled to an opportunity to appear and present
evidence to challenge the allegation that the patient
presents a substantial risk of serious harm to him-
self or others. The magistrate or master may con-
sider evidence including letters, affidavits, and oth-
er material that may not be admissible or sufficient
in a subsequent commitment hearing. The state
may prove its case on the physicians’ certificates
filed in support of the initial detention.
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{b) If after the hearing the magistrate or master
determines that no probable cause exists to believe
that the proposed patient presents a substantial risk
of serious harm to himself or others, the magistrate
or master shall order the patient’s release. Ar-
rangements shall be made for the return of the
patient to the location of his apprehension, his place
of residence within the state, or some other suitable
place. If after the hearing the magistrate or mas-
ter determines that an adequate factual basis exists
for probable cause to believe that the proposed
patient presents a substantial risk of serious harm
to himself or others such that he cannot be at
liberty pending the hearing on court-ordered com-
mitment, the patient’s detention in protective custo-
dy shall continue as prescribed by Section 20 of this
Act. If the protective custody is to continue, the
magistrate or master shall arrange for the patient
to be returned to the mental health facility or other
suitable place along with copies of the certificates,
affidavits, and other material submitted as evidence
and a notification of probable cause hearing which
shall read substantially as follows:

(Style of Case)

NOTIFICATION OF PROBABLE
CAUSE HEARING

On this the ____ day of , 19__, the
undersigned hearing officer heard evidence concern-
ing the need for protective custody of

The proposed patient

patient) (name of proposed
patienyy — Was given the opportunity to chal-

lenge the allegations that he presents a substantial
risk of serious harm to self or others.

and his attorney

(proposed patient)

— . have been given written notice that
(attorney) i

was placed under an order of

(proposed patient)
protective custody and the reasons for such order

(date of notice)

I have examined the certificates of medical exami-
nation for drug dependency and ____

(other evidence
— . Based on this evidence, I find that
considered)

there is probable cause to believe that

— . presents a substantial risk of serious harm
patient)

to himself (yes __ or no __) or others (yes — or
no __) such that he cannot be at hberty pending
final hearing because

(reasons for finding; type of
risk found)
A copy of the notification of probable cause hearing
and the supporting evidence shall also be filed with
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the county court that entered the original order of
protective custody.

Protective Custody;‘ Detention

Sec. 20. (a) Except as prescribed by this section,
the head of a facility in which a person is detained
under an order for protective custody or his desig-
nee shall detain the person pendmg the hearing on
court-ordered commitment.

(b) The person detained in protective custody
shall be detained in an appropriate inpatient mental
health facility or other facility deemed suitable by
the county health officer. A person may not be
detained in protective custody in a nonmedical facili-
ty used for the detention of a person charged with
or convicted of a crime except because of and dur-
ing an extreme emergency, and in no case for a
period of more than 72 hours. If the 72-hour period
ends on a Saturday or Sunday or a legal holiday the
person may be detained in the nonmedical facility
until the first succeeding business day.

(c) If the person is detained in a nonmedical facili-
ty during an emergency, the county health officer
shall see that the person held in protective custody
receives proper care and medical attention.

(d) If the head of the facility in which the person
is detained does not receive notice that a probable
cause hearing has been held not later than the 72nd
hour after the hour on which detention begins,
excepting weekends and holidays, under the order
of protective custody authorizing the protective cus-
tody to continue, the head of the facility shall imme-
diately release the patient from custody. Patients
for whom probable cause has been established to
justify continued protective custody following the
probable cause hearing and pending the hearing on
court-ordered commitment shall be discharged by
the head of the facility in which he has been de-
tained if:

(1) a final order of court-ordered commitment has
not been entered by the court before the expiration
of 14 days or before the expiration of 21 days if an
order of continuance has been granted; or

(2) the head of the facility or his designee deter-

mines that such patient no longer meets the criteria
for protective custody prescribed by Section 17 of
this Aect.
[Acts 1969, 61st Leg., p. 1682, ch. 543, eff. Sept. 1, 1969.
Amended by Acts 1981, 67th Leg., p. 2634, ch. 707, § (11),
eff. Aug. 31, 1981; Acts 1983, 68th Leg., p. 5345, ch. 982,
§§ 1 to 3, eff. Aug. 29, 1983.]

Art. 5561d. Dallas Neuropsychiatric Institute

Establishment, Maintenance and Operation of Insti-
tute; Powers and Duties of Board for Texas State
Hospitals and Special Schools or Its Successor

Sec. 1. The Board for Texas State Hospitals and
Special Schools or its successor in function (hereaf-
ter referred to as the Board) is hereby authorized to
establish, construct, maintain and operate the Dal-
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las Neuropsychiatric Institute for treatment, teach-
ing and research. The Board, for the establish-
ment, construction, maintenance of these facilities,
shall possess all powers, duties, rights and privileg-
es it possesses with respect to other institutions
under its control, including the authority to enter
into contract and the promulgation of rules and
regulations for and the staffing of the institute in
conjunction with The University of Texas Southwes-
tern Medical School.

Location; Acquisition of Site

Sec. 2. The new institute shall be located in Dal-
las on land adjacent to The University of Texas
Southwestern Medical School. The Board for Texas
State Hospitals and Special Schools shall acquire by
gift or purchase, within the limits of legislative
appropriations, the site for such facilities, and such
Board shall take title to the land in the name of the
State of Texas for the use and benefit of said
institute; provided, however, that the Attorney Gen-
eral shall first approve the title to the land selected.

Plans and Specifications for Buildings

See. 3. The Board shall proceed, within the lim-
its of legislative appropriations of funds, in consul-
tation with representatives of The University of
Texas Southwestern Medical School to prepare
plans and specifications for (a) necessary building or
buildings; and the Board is authorized to make
contracts with such persons, corporations, or agen-
cies of state, local and federal governments, and to
accept gifts or grants to effect the purposes of this
Act within the limits of authorized appropriations,
including constructing and equipping all such facili-
ties. The Board of Regents of The University of
Texas is hereby authorized to convey a tract of land
not to exceed ten acres on the campus of The
University of Texas Southwestern Medieal School in
Dallas, Texas, the same being in the William B.
Coats Survey, Abstract No. 236, Dallas County,
Texas, as a construction site for the Dallas Neurop-
sychiatric Institute in consideration of the same
being made available as a full-time teaching facility
for The University of Texas Southwestern Medical
School in Dallas, Texas, but the deed to said land
shall not be executed until a contract is negotiated
and executed between the Board of Regents of The
University of Texas and the Board for Texas State
Hospitals and Special Schools which shall obligate
the Board for Texas State Hospitals and Special
Schools to operate such institute as a teaching facili-
ty fully integrated with the medical program of The
University of Texas Southwestern Medical School;
said contract may also contain such other terms
said! conditions as the Boards shall deem reason-
able, but nothing herein shall obligate any Universi-
ty of Texas funds for the construction, maintenance
or operation of said institute.
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Utilization of Staff of University of Texas
Southwestern Medical School

Sec. 4. It is the legislative intent that the Board,
in operating these facilities, shall utilize fully the
staff, students and research made available by The
University of Texas Southwestern Medical School.
In addition, the Board may contract with any public
or private agency for research purposes or services
as it deems necessary.

[Acts 1965, 59th Leg., p. 981, ch. 475.]
1 Probably should read “and”.

Art. 5561e. Commitment and Admission of Men-
tally Ill and Mentally Retarded

Persons to Community Centers

(a) On and after the.effective date of this Act,
county courts and probate courts may:

(1) Commit mentally ill persons to community
mental health centers and to community mental
health and mental retardation centers according to
the commitment procedures contained in Chapter
243, Acts, 55th Legislature, Regular Session, 1957
(codified as Article 5547, Sections 1-104, Vernon’s
Texas Civil Statutes).

(2) Commit mentally retarded persons to commu-
nity mental retardation centers and to community
mental health and mental retardation centers ac-
cording to the commitment procedures contained in
Chapter 119, Acts, 54th Legislature, Regular Ses-
sion, 1955 (codified as Article 3871b, Vernon’s Texas
Civil Statutes).

(b) The community centers to which persohs are
committed under this Act must be serving a region
in which the committing court is located.

(c) No commitments to community centers under
this Act may be made without the consent of the
director of the community center first had.

[Acts 1967, 60th Leg., p. 353, ch. 170, § 1, eff. May 12,
1967.]

Art. 5561f. Interstate Compact on Mental Health

Sec. 1. The Interstate Compact on Mental
Health is hereby enacted into law and entered into
by this state with all other states legally joining
therein in the form substantially as follows:

“The contracting states solemnly agree that:

“ARTICLE I

“The party states find that the proper and expedi-
tious treatment of the mentally ill and mentally
deficient can be facilitated by cooperative action, to
the benefit of the patients, their families, and socie-
ty as a whole. Further, the party states find that
the necessity of and desirability for furnishing such
care and treatment bears no primary relation to the
residence or citizenship of the patient but that, on
the contrary, the controlling factors of community
safety and humanitarianism require that facilities
and services be made available for all who are in
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need of them. Consequently, it is the purpose of
this compact and of the party states to provide the
necessary legal basis for the institutionalization or
other appropriate care and treatment of the mental-
ly il and mentally deficient under a system that
recognizes the paramount importance of patient
welfare and to establish the responsibilities of the
party states in terms of such welfare.

“ARTICLE II
“As used in this compact:

“(a) ‘Sending state’ shall mean a party state from
which a patient is transported pursuant to the provi-
sions of the compact or from which it is contemplat-
ed that a patient may be so sent.

“(b) ‘Receiving state’ shall mean a party state to
which a patient is transported pursuant to the provi-
sions of the compact or to which it is contemplated
that a patient may be so sent.

“(c) ‘Institution’ shall mean any hospital or other
facility maintained by a party state or political sub-
division thereof for the care and treatment of men-
tal illness or mental deficiency.

“(d) ‘Patient’ shall mean any person subject to or
eligible as determined by the laws of the sending
state, for institutionalization or other care, treat-
ment, or supervision pursuant to the provisions of
this compact.

“(e) ‘After-care’ shall mean care, treatment and
services provided a patient, as defined herein, on
convalescent status or conditional release.

“(f) ‘Mental illness’ shall mean mental disease to
such extent that a person so afflicted requires care
and treatment for his own welfare, or the welfare
of others, or of the community.

“(g) ‘Mental deficiency’ shall mean mental defi-
ciency as defined by appropriate clinical authorities
to suchextent that a person so afflicted is incapable
of managing himself and his affairs, but shall not
include mental illness as defined herein.

“(h) ‘State’ shall mean any state, territory or
possession of the United States, the District of
Columbia, and the Commonwealth of Puerto Rico.

“ARTICLE III

“(a) Whenever a person physically present in any
party state shall be in need of institutionalization by
reason of mental illness or mental deficiency, he
shall be eligible for care and treatment in an institu-
tion in that state irrespective of his residence, settle-
ment or citizenship qualifications.

“(b) The provisions of paragraph (a) of this article
to the contrary notwithstanding, any patient may be
transferred to an institution in another state when-
ever there are factors based upon clinical determina-
tions indicating that the care and treatment of said
patient would be facilitated or improved thereby.
Any such institutionalization may be for the entire
period of care and treatment or for any portion or

MENTAL HEALTH

Art. 5561f

portions thereof. The factors referred to in this
paragraph shall include the patient’s full record
with due regard for the location of the patient’s
family, character of the illness and probable dura-
tion thereof, and such other factors as shall be
considered appropriate.

“(c) No state shall be obliged to receive any pa-
tient pursuant to the provisions of paragraph (b) of
this article unless the sending state has given ad-
vance notice of its intention to send the patient;
furnished all available medical and other pertinent
records concerning the patient; given the qualified
medical or other appropriate elinical authorities of
the receiving state an opportunity to examine the
patient if said authorities so wish; and unless the
receiving state shall agree to accept the patient.

“(d) In the event that the laws of the receiving
state establish a system of priorities for the admis-
sion of patients, an interstate patient under this
compact shall receive the same priority as a local
patient and shall be taken in the same order and at
the same time that he would be taken if he were a
local patient.

“(e) Pursuant to this compact, the determination
as to the suitable place of institutionalization for a
patient may be reviewed at any time and such
further transfer of the patient may be made as
seems likely to be in the best interest of the patient.

“ARTICLE IV

“(a) Whenever, pursuant to the laws of the state
in 'which a patient is physically present, it shall be
determined that the patient should receive after-
care or supervision, such care or supervision may be
provided in a receiving state. If the medical or
other appropriate clinical authorities having respon-
sibility for the care and treatment of the patient in
the sending state shall have reason to believe that
after-care in ancther state would be in the best
interest of the patient and would not jeopardize the
public safety, they shall request the appropriate
authorities in the receiving state to investigate the
desirability of affording the patient such after-care
in said receiving state, and such investigation shall
be made with all reasonable speed. The request for
investigation shall be accompanied by complete in-
formation concerning the patient’s intended place of
residence and the identity of the person in whose
charge it is proposed to place the patient, the com-
plete medical history of the patient, and such other
documents as may be pertinent.

“(b) If the medical or other appropriate clinical
authorities having responsibility for the care and
treatment of the patient in the sending state and the
appropriate authorities in the receiving state find
that the best interest of the patient would be served
thereby, and if the public safety would not be
jeopardized thereby, the patient may receive after-
care or supervision in the receiving state.

“(e) In supervising, treating, or caring for a pa-
tient on after-care pursuant to the terms of this
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article, a receiving state shall employ the same
standards of visitation, examination, care, and treat-
ment that it employs for similar local patients.

“ARTICLE V

“Whenever a dangerous or potentially dangerous
patient escapes from an institution in any party
state, that state shall promptly notify all appropri-
ate authorities within and without the jurisdiction of
the escape in a manner reasonably calculated to
facilitate the speedy apprehension of the escapee.
Immediately upon the apprehension and identifica-
tion of any such dangerous or potentially dangerous
patient, he shall be detained in the state where
found pending disposition in accordance with law.

“ARTICLE VI

“The duly accredited officers of any state party to
this compact, upon the establishment of their au-
thority and the identity of the patient, shall be
permitted to transport any patient being moved
pursuant to this compact through any and all states
party to this compact, without interference.

“ARTICLE VII

“(a) No person shall be deemed a patient of more
than one institution at any given time. Completion
of transfer of any patient to an institution in a
receiving state shall have the effect of making the
person a patient of the institution in the receiving
state.

“(b) The sending state shall pay all costs of and
incidental to the transportation. of any patient pur-
suant to this compact, but any two or more party
states may, by making a specific agreement for that
purpose, arrange for a different allocation of costs
as among themselves.

“(¢) No provision of this compact shall be con-
strued to alter or affect any internal relationships
among the departments, agencies and officers of
and in the government of a party state, or between
a party state and its subdivisions, as to the payment
of costs, or responsibilities therefor.

“(d) Nothing in this compact shall be construed to
prevent any party state or subdivision thereof from
asserting any right against any person, agency or
other entity in regard to costs for which such party
state or subdivision thereof may be responsible pur-
suant to any provision of this compact.

“(e} Nothing in this compact shall be construed to
invalidate any reciprocal agreement between a par-
ty state and a non-party state relating to institution-
alization, care or treatment of the mentally ill or
mentally deficient, or any statutory authority pursu-
ant to which such agreements may be made.

“ARTICLE VIII

“(a) Nothing in this compact shall be construed to
abridge, diminish, or in any way impair the rights,
duties, and responsibilities of any patient’s guardian
on his own behalf or in respect of any patient for
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whom he may serve, except that where the transfer
of any patient to another jurisdiction makes advisa-
ble the appointment of a supplemental or substitute
guardian, any court of competent jurisdiction in the
receiving state may make such supplemental or
substitute appointment and the court which appoint-
ed the previous guardian shall upon being duly
advised of the new appointment, and upon the satis-
factory completion of such accounting and other
acts as such court may by law require, relieve the
previous guardian of power and responsibility to
whatever extent shall be appropriate in the circum-
stances; provided, however, that in the case of any
patient having settlement in the sending state, the
court of competent jurisdiction in the sending state
shall have the sole discretion to relieve a guardian
appointed by it or continue his power and responsi-
bility, whichever it shall deem advisable. The court
in the receiving state may, in its discretion, confirm
or reappoint the person or persons previously serv-
ing as guardian in the sending state in lieu of
making a supplemental or substitute appointment,

“(b) The term “guardian” as used in paragraph
(a) of this article shall include any guardian, trustee,
legal committee, conservator, or other person or
agency however denominated who is charged by law
with power to act for or responsibility for the per-
son or property of a patient,

“ARTICLE IX

“(a) No provision of this compact except Article V
shall apply to any person institutionalized while
under sentence in a penal or correctional institution
or while subject to trial on a criminal charge, or
whose institutionalization is due to the commission
of an offense for which, in the absence of mental
illness or mental deficiency, said person would be
subject to the incarceration in a penal or correction-
al institution.

“(b) To every extent possible, it shall be the poli-
cy of states party to this compact that no patient
shall be placed or detained in any prison, jail or
lockup, but such patient shall, with all expedition, be
taken to a suitable institutional facility for mental
illness or mental deficiency.

“ARTICLE X

“(a) Each party state shall appoint a “compact
administrator” who, on behalf of his state, shall act
as general coordinator of activities under the com-
pact in his state and who shall receive copies of all
reports, correspondence, and other documents relat-
ing to any patient processed under the compact by
his state either in the capacity of sending or receiv-
ing state. The compact administrator or his duly
designated representative shall be the official with
whom other party states shall deal in any matter
relating to the compact or any patient processed
thereunder.

“(b) The compact administrators of the respective
party states shall have power to promulgate reason-
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able rules and regulations to carry out more effec-
tively the terms and provisions of this compact.

“ARTICLE XI

“The duly constituted administrative authorities
of any two or more party states may enter into
supplementary agreements for the provision of any
service or facility or for the maintenance of any
institution on a joint or cooperative basis whenever
the states concerned shall find that such agree-
ments will improve services, facilities, or institution-
al care and treatment in the fields of mental illness
or mental deficiency. No such supplementary
agreement shall be construed so as to relieve any
party state of any obligation which it otherwise
would have under other provisions of this compact.

“ARTICLE XII

“This compact shall enter into full force and
effect as to any state when enacted by it into law
and such state shall thereafter be a party thereto
with any and all states legally joining therein.

“ARTICLE XIII

“(a) A state party to this compact may withdraw
therefrom by enacting a statute repealing the same.
Such withdrawal shall take effect one year after
notice thereof has been communicated officially and
in writing to the governors and compact administra-
tors of all other party states. However, the with-
drawal of any state shall not change the status of
any patient who has been sent to said state or sent
out of said state pursuant to the provisions of the
compact. :

“(b) Withdrawal from any agreement permitted
by Article VII(b) as to costs or from any supplemen-
tary agreement made pursuant to Article XI shall
be in accordance with the terms of such agreement.

“ARTICLE XIV

“This eompact shall be liberally construed so as to
effectuate the purposes thereof. The provisions of
this compaect shall be severable and if any phrase,
clause, sentence or provision of this compact is
declared to be contrary to the constitution of any
party state or of the United States or the applicabili-
ty thereof to any government, agency, person or
circumstance is held invalid, the validity of the
remainder of this compact and the applicability
thereof to any government, agency, person or cir-
cumstance shall not be affected thereby. If this
compact shall be held contrary to the constitution of
any state party thereto, the compact shall remain in
full force and effect as to the remaining states and
in full force and effect as to the state affected as to
all severable matters.”

Sec. 2. Pursuant to said compact, the governor
is hereby authorized and empowered to designate
an officer who shall be the compact administrator
and who, acting jointly with like officers of other
party states, shall have power to promulgate rules
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and regulations to carry out more effectively the
terms of the compact. The compact administrator
is hereby authorized, empowered and directed to
cooperate with all departments, agencies and offi-
cers of and in the government of this state and its
subdivisions and facilitating the proper administra-
tion of the compact or of any supplementary agree-
ment or agreements entered into by this state there-
under.

Sec. 2a. The office of Interstate Compact on
Mental Health Administrator for Texas is subject to
the Texas Sunset Act;! and unless continued in
existence as provided by that Act the office is
abolished, and this Act expires effective September
1, 1985.

Sec. 3. The compact administrator is hereby au-
thorized and empowered to enter into supplementa-
ry agreements with appropriate officials of other
states pursuant to Articles VII and XI of the com-
pact. In the event that such supplementary agree-
ments shall require or contemplate the use of any
institution or facility of this state or require or
contemplate the provision of any service by this
state, no such agreement shall have force or effect
until approved by the head of the department or
agency under whose jurisdiction said institution or
facility is operated or whose department or agency
will be charged with the rendering of such service.

Sec. 4. The compact administrator, subject to
the approval of the Comptroller of Public Accounts,
may make or arrange for any payments necessary
to discharge any financial obligations imposed upon
this state by the compact or by any supplementary
agreement entered into thereunder.

Sec. 5. The compact administrator is hereby di-
rected to consult with the immediate family of any
proposed transferee and, in the case of a proposed
transferee from an institution in this state to an
institution in another party state, to take no final
action without approval of the district court of the

“district in which the proposed transferee .resides.

Sec. 6. Duly authorized copies of this Act shall,
upon its approval, be transmitted by the secretary

. of state to the governor of each state, the attorney

general and the Administrator of General Services
of the United States, and the Council of State
Governments.
[Acts 1969, 61st Leg., p. 987, ch. 316, eff. Sept. 1, 1969.
Amended by Acts 1977, 65th Leg., p. 1847, ch. 735, § 2.107,
eff. Aug. 29, 1977.]

I Article 5429k,

Art. 5561g. Building and Improvement Program

Sec. 1. Upon the effective date of this Act the
Texas Department of Mental Health and Mental
Retardation and the Texas Youth Commission shall
have the power, authority, and duty to design, con-
struet, equip, furnish, and maintain buildings and
improvements heretofore or hereafter authorized by
law at facilities under their respective jurisdictions.
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These state agencies may employ architects or engi-
neers, or both, to prepare plans and specifications
and to supervise such construction and improve-
ments and shall promulgate rules and regulations in
conformity with this Act and applicable provisions
of other law relating to the award of contracts for
the construction of buildings and improvements.
Such rules and regulations shall provide for the
award of contracts for the construction of buildings
and improvements -to the qualified bidder making
the lowest and best bid. No construction contract
shall be awarded for a sum in excess of the amount
of funds available for such project and the success-
ful bidder shall be required to give bond payable to
the State of Texas equal to the amount of his bid
conditioned upon the faithful performance of the
contract. The department and commission shall
have the right to reject any and all bids submitted.

Sec. 2. The state agencies to which this Act
applies may waive, suspend, or modify any provi-
sion of this Act which might be in conflict with any
federal statute or any rule, regulation, or adminis-
trative procedure of any federal agency where such
waiver, suspension, or modification shall be essen-
tial to the receipt of federal funds for any project.
In the case of any project wholly financed from
federal funds, any standards required by the enab-
ling federal statute or required by the rules and
regulations of the administering federal agency
shall be controlling.

Sec. 8. From the effective date of this Act until
September 1, 1969, the State Building Commission
shall provide under interagency contracts with the
department and the commission, professional, tech-
nical and clerical employee services to the depart-
ment and the commission necessary to enable the
department and the commission to carry out the
functions required of each of them by this Act.
Reimbursement to the State Building Commission
for costs incurred in rendering these services may
be paid by the Department of Mental Health and
Mental Retardation out of funds appropriated to it
for construction purposes and by the Texas Youth
Commission out of funds appropriated to it for
construction purposes. On or before the first work-
ing day of the fiscal year beginning September 1,
1969, all files, records, documents, equipment, fur-
nishings, and personal property which was transfer-
red to the State Building Commission by the Texas
Department of Mental Health and Mental Retarda-
tion pursuant to Subsection (G), Section 5, Chapter
455, Acts of the 59th Legislature, Regular Session,
1965 (Article 678f, Vernon’s Texas Civil Statutes),
shall be returned to the department. All files,
records, and documents dealing with facilities of the
Texas Youth Commission shall-on or before that
date be transferred to the Texas Youth Commission.
Effective September 1, 1969, the department and
the commission shall, subject to the provisions of
the General Appropriations Act and such other gen-
eral laws as may apply, employ professional, techni-
cal, and clerical personnel to carry out the design
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and construction function: required by this Act. In
selecting such personnel the department and the
commission shall give first preference to persons
employed at that time by the State Building Com-
mission who are assigned and working on projects
at facilities of the department and the commission
respectively.

[Acts 1969, 61st Leg., p. 2696, ch. 881, eff. June 21, 1969.
Amended by Acts 1983, 68th Leg., p. 186, ch. 44, art. IV,
§ 5, eff. April 26, 1983.]

Art. 5561h. Confidentiality of Mental Health In-
formation of Individual

Definitions of This Act

Sec. 1. (a) “Professional” means any person au-
thorized to practice medicine in any state or nation,
or any person licensed or certified by the State of
Texas in the diagnosis, evaluation, or treatment of
any mental or emotional condition or disorder, or
reasonably believed by the patient/client so to be.

(b) “Patient/Client” means any person who con-
sults, or is interviewed by, a professional for pur-
poses of diagnosis, evaluation, or treatment of any
mental or emotional condition or disorder, including
aleoholism and other drug addiction.

Confidentiality of Information

Sec. 2. (a) Communication between a pa-
tient/client and a professional is confidential and
shall not be disclosed except as provided in Section 4
of this Act.

(b) Records of the identity, diagnosis, evaluation,
or treatment of a patient/client which are created or
maintained by a professional are confidential and
shall not be disclosed except as provided in Section 4
of this Act. Nothing in this section shall prohibit
the disclosure of information necessary in the collec-
tion of fees for mental or emotional health services,
as provided by Subsection (b)(5) of Section 4 of this
Act.

(c) Any person who receives information from
confidential communications or records as defined
by- Section 2, other than the persons listed in Sub-
section (b)(4) of Section 4 who are acting on the
patient’s client’s behalf, shall not disclose the infor-
mation except to the extent that disclosure is con-
sistent with the authorized purposes for which the
information was first obtained.

(d) The prohibitions of this Act continue to apply
to confidential communications or records concern-
ing any patient/client irrespective of when the pa-
tient/client received services of a professional.

Privilege of Confidentiality

Sec. 3. (a) The privilege of confidentiality may
be claimed by the patient/client or by other persons
listed in Subsection (b)(4) of Section 4 who are
acting on the patient’s/client’s behalf.

(b) The professional may claim the privilege of
confidentiality but only on behalf of the pa-
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tient/client. The authority to do so is presumed in
the absence of evidence to the contrary.

Exceptions to the Privilege of Confidentiality

Sec. 4. (a) Exceptions to the privilege in court
proceedings exist:

(1) when the proceedings are brought by the pa-
tient/client against a professional, including but not
limited to malpractice proceedings, and in any crimi-
nal or license revocation proceedings in which the
patient/client is a complaining witness and in which
disclosure is relevant to the claim or defense of a
professional;

(2) when the patient/client waives his right in
writing to the privilege of confidentiality of any
information, or when other persons listed in Subsec-
tion (b)(4) of Section 4 who are acting on the pa-
tient's/client’s behalf submit a written waiver to the
confidentiality privilege;

(3) when the purpose of the proceeding is to
substantiate and collect on a claim for mental or
emotional health services rendered to the pa-
tient/client;

(4) when the judge finds that the patient/client
after having been previously informed that commu-
nications would not be privileged, has made commu-
nications to a professional in the course of a court-
ordered examination. relating to the pa-
tient’s/client’s mental or emotional condition or dis-
order, providing that such communications shall not
be privileged only with respect to issues involving
the patient’s/client’s mental or emotional health.
On granting of the order, the court, in determining
the extent to which any disclosure of all or any part
of any communication is necessary, shall impose

appropriate safeguards against unauthorized disclo-

sure; or

(5) in any criminal prosecution where the patient
is a victim, witness, or defendant. Records are not
discoverable until the court in which the prosecution
is pending makes an in camera determination as to
the relevancy of the records or communications or
any portion thereof. Such determination shall not
constitute a determination as to the admissibility of
such records or communications or any portion
thereof.

(b) Exceptions to the privilege of confidentiality,
in other than court proceedings, allowing disclosure
of confidential information by a professional, exist
only to the following:

(1) to governmental agencies where such dlsclo-
sures are required or authorized by law;

(2) to medical or law enforcement personnel
where the professional determines that there is a
probability of imminent physical injury by the pa-
tient/client to himself or to others, or where there is
a probability of immediate mental or emotional i 1n1u-
ry to the patient/client;
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(3) to qualified personnel for the purpose of man-
agement audits, financial audits, program evalua-
tions, or research, but such personnel may not iden-
tify, directly or indirectly, a patient/client in any
report of such research, audit, or evaluation, or
otherwise disclose identities in any manner;

(4) to any person bearing the written consent of
the patient/client, or a parent if the patient/client is
a minor, or a guardian if the patient/client has been
adjudicated incompetent to manage his personal af-
fairs, or to the patient’s/client’s personal represent-
ative if the patient/client is deceased;

(5) to individuals, corporations, or governmental
agencies involved in the payment or collection of
fees for mental or emotional health services per-
formed by a professional as defined in Section 1 of
this Act;

(6) to other professionals and personnel under the
direction of the professional who are participating in
the diagnosis, evaluation, or treatment of the pa-
tient/ chent or

(7) in any official legislative inquiry regarding
state hospitals or state schools, provided that no
information or records which identify a pa-
tient/client shall be released for any purpose unless
proper consent to the release is given by the pa-
tient/client, and only records created by the state
hospital or school or its employees shall be included
under this subsection.

Legal Remedies

Sec. 5. A person aggrieved by a violation of this
Act may petition the district court of the county in
which the person resides, or in the case of a nonresi-
dent of the state, the district court of Travis Coun-
ty, for appropriate injunctive relief, and the petition
takes precedence over all civil matters on the docket
of the court except those matters to which equal
precedence on the docket is granted by law. A
person aggrieved by a violation of this Act may
prove a cause of action for civil damages.

Severability Clause

“Sec. 6. If any portion of this Act is declared
invalid or unconstitutional, it is the intention of the
legislature that the other portions shall remain in
full force and effect, and to this end the provisions
of this Act are declared to be severable.

[Acts 1979, 66th Leg., p. 512, ch. 239, §8 1 to 6, eff. Aug.
27, 1979. Amended by Acts 1983, 68th Leg., p. 2972, ch.
511, §§ 2, 4, eff. Sept. 1, 1983.]

Repeal -

By order of the Texas Supreme Court
dated November 23, 1983, effective Sep-
tember 1, 1983, adopting the Texas Rules
of Evidence, this article is deemed to be
repealed insofar as it relates to civil ac-
tions by the Rules of Practice Act, Acts

. 1939, 46th Leg., p. 201, § 1, classified as
art. 1781a, § 1.
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Art. 5561i. Laredo State Center for Human De-
velopment

See. 1. There is hereby established the Laredo
State Center for Human Development as a facility
of the Texas Department of Mental Health and
Mental Retardation for the purpose of providing
mental retardation and mental health services to the
people of this state. All powers, duties, funetions
and obligations of the Rio Grande State Center for
Mental Health and Mental Retardation outreach
facility located in Laredo, Webb County, Texas,
together with all of its property, records, and per-
sonnel, are transferred to the Laredo State Center
for Human Development. The State Center shall
admit persons and shall provide for their care and
maintenance under the same laws, rules, and regu-
lations as govern the admission and care of mental-
ly retarded and mentally ill persons provided for in
the general laws of the State of Texas.

Sec. 2. Within the limits of legislative appropria-
tions, the Texas Board of Mental Health and Mental
Retardation may acquire land by purchase or gift in
the Webb County, Texas, area, and may build suit-
able permanent buildings to provide mental retarda-
tion and mental health services. The board shall
take title to any land acquired for the State Center
in the name of the State of Texas for the use and
benefit of the State Center; provided, however, that
the Attorney General of Texas shall first approve
title to the land. Plans and specifications for suit-
able permanent buildings may be prepared and con-
tracts for the construction of such buildings may be
awarded when the land and hecessary funds are
available, under procedures prescribed by the board,
and the board shall have the power and authority to
do and perform all things necessary for carrying
out the purposes of this Act.

Sec. 3. Each section of this Act will take effect
on the first day that money becomes available for
its implementation pursuant to legislative appropria-
tion.

See. 4. If any provision of this Act or the appli-
cation thereof to any person or circumstances is
held invalid, such invalidity shall not affect other
provisions or applications of the Act which can be
given effect without the invalid provision or applica-
tion, and to this end the provisions of this Act are
declared to be severable. v
[Acts 1979, 66th Leg., p. 1141, ch. 547, 8§ 1 to 4, eff. Aug.
21, 1979.]

Art. 5561j. Mental Health Code Public Informa-
’ tion Program

Definitions

Sec. 1. (1) “Department” shall refer to the Tex-
as Department of Mental Health and Mental Retar-
dation.

(2) “Code” shall refer to the Texas Mental Health
Code, as amended (Article 5547-1 et seq., Vernon’s
Texas Civil Statutes).
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(8) “Commissioner” shall refer to the commission-
er of the Texas Department of Mental Health and
Mental Retardation.

Texas Mental Health Code Public Information
Program

Sec. 2. (a) The purpose of.this program is to
facilitate the proper implementation of the code by
establishing a pilot project to provide information

“by telecommunications to persons anywhere in the

state during the biennium beginning September 1,
1983, and ending August 31, 1985, and through
public education on a continuing basis.

(b) Information provided under this pilot project
shall be: ‘

(1) accessible at all times by a statewide, toll-free
telecommunications system; and

(2) provided by department employees or by per-
sons under contract to and under the direction of
the department, including:

(i) an attorney knowledgeable about the code and
a psychiatrist knowledgeable about mental disor-
ders and the code, to provide information relative to
the code as needed; and

(ii) personnel to receive inquiries, handle routine
calls, and make referrals to the attorney or psychia-
trist when necessary.

(¢} Information provided by the department under
this pilot project shall include:

(1) information relative to proceedings and proce-
dures under the code; and

(@) a list of volunteer language and sign inter-
preters.

(d) Universities receiving state financial assist-
ance shall assist in the formation and maintenance
of the list of volunteer language and sign interpret-
ers.

(e) The department may contract with attorneys
and psychiatrists outside the department to provide
information under this pilot project.

(f) The department shall, in each of the public
health regions of the state, hold seminars to facili-
tate the understanding and proper implementation
of the code and the legal and medical consultative
services described in this Act. The department
shall publicize such seminars in a manner so as to
reasonably alert peace officers, judges, physicians,
attorneys, and other interested citizens of the re-
gion as to the location and content of the seminars.
These seminars shall be held as soon as possible
upon passage of this Act. Additional seminars shall
be held as needed or required by future revisions to
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the code. The department may make arrangements (g) The department may solicit, receive, and ex-
with community mental health and mental retarda- | pend funds received from public or private organiza-
tion centers, other state agencies, and other public | tions to provide additional funding for the pilot
or private organizations or programs to prepare | project and seminars.

instructional materials and conduet the seminars. | [Acts 1983, 68th Leg., p. 4237, ch. 674, eff. June 19, 1983.]



TITLE 93
MARKETS AND WAREHOUSES

Chapter Article
1. Commissioner of Agriculture .................. 5562
2. Warehouses and Warehousemen ............. 5568
3. Markets and Warehouse Corporations ......... 5578
4. Uniform Warehouse Receipts Act ............. 5612
5. Ginners and Cotton ..........................

6. Public Weigher ..............................

7. Weights and Measures

8. Marketing Associations

9. Marketing Agreements

CHAPTER ONE. COMMISSIONER
OF AGRICULTURE

Art.
5562 to 5567. Repealed.

Arts. 5562 to 5564. Repealed by Acts 1981, 67th
Leg., p. 1487, ch. 388, § 4(1), eff. Sept.
1, 1981

Acts 1981, 67th Leg., ch. 388, repealing these articles, enacts the
Agriculture Code.

For disposition of the subject matter of the repealed articles, see
Disposition Table preceding the Agriculture Code.

Art. 5565. Repealed by Acts 1933, 43rd Leg., p.
731, ch. 218

Arts. 5566, 5567. Repealed by Acts 1981, 67th
Leg., p. 1487, ch. 388, § 4(1), eff.
Sept. 1, 1981
Acts 1981, 67th Leg., ch. 388, repealing these articles, enacts the
Agriculture Code.

For disposition of the subject matter of the repealed articles, see
Disposition Table preceding the Agriculture Code.

CHAPTER TWO. WAREHOUSES AND
WAREHOUSEMEN

Art.
5568 to 5577b. Repealed.

Arts. 5568 to 5574. Repealed by Acts 1981, 67th
Leg., p. 1487, ch. 388, § 4(1), eff. Sept.
1, 1981

Acts 1981, 67th Leg., ch. 388, repealing these articles, enacts the
Agriculture Code.

For disposition of the subject matter of the repealed articles, see
Disposition Table preceding the Agriculture Code.

Arts. 5575, 5576. Repealed by Acts 1965, 59th
Leg., vol. 2, p. 1, ch. 721, § 10-102,
eff. June 30, 1966

Acts 1965, 59th Leg., vol. 2, p. 1, ch. 721,
enacting the Uniform Commercial Code,
repealed articles 5575, 5576 effective June
30, 1966. Acts 1965, 59th Leg., vol. 2, p. 1,
ch. 721 was itself repealed by Acts 1967,
60th Leg., vol. 2, p. 2343, ch. 785, adopting
the Business & Commerce Code effective
September 1, 1967. However, the latter
Act specifically provided that the repeal
did not affect the prior operation of the
1965 Act or any prior action taken under
it

See, now, Business and Commerce Code, §§ 7.104, 7.204, 7.501 et
8eq.

Arts. 5577 to 5577b. Repealed by Acts 1981, 67th
Leg., p. 1487, ch. 388, § 4(1), eff. Sept.
1, 1981
Acts 1981, 67th Leg., ch. 388, repealing these articles, enacts the
Agriculture Code.

For disposition of the subject matter of the repealed articles, see
Disposition Table preceding the Agriculture Code.

CHAPTER THREE. MARKETS AND
WAREHOUSE CORPORATIONS

Art.
5578 to 5611.

Arts. 5578 to 5603. Repealed by Acts 1981, 67th
Leg., p. 1487, ch. 388, § 4(1), eff. Sept.
1, 1981
Acts 1981, 67th Leg., ch. 388, repealing these articles, enacts the
Agricalture Code. ’

For disposition of the subject matter of the repealed articles, see
Disposition Table preceding the Agriculture Code.

Arts. 5604 to 5607. Repealed by Acts 1965, 59th
Leg., vol. 2, p. 1, ch. 721, § 10-102,
eff. June 30, 1966

Acts 1965, 59th Leg., vol. 2, p. 1, ch. 721,
enacting the Uniform Commercial Code,
repealed articles 5604 to 5607 effective
June 30, 1966. Acts 1965, 53th Leg., vol. 2,
p. 1, ch. 721 was itself repealed by Acts
1967, 60th Leg., vol. 2, p. 2343, ch. 785,
adopting the Business & Commerce Code
effective September 1, 1967. However, the
latter Act specifically provided that the
repeal did not affect the prior operation
of the 1965 Act or any prior action taken
under it.

Repealed.
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See, also, Business and Commerce Code, §§ 7.206, 7.209, 7.210,
7.403.

" Art. 5608. Repealed by Acts 1981, 67th Leg., p.
1487, ch. 388, § 4(1), eff. Sept. 1,
1981

Acts 1981, 67th Leg., ch. 388, repealing this article, enacts the
Agriculture Code.

For disposition of the subject matter of the repealed article, see
Disposition Table preceding the Agriculture Code.

Art. 5609. Repealed by Acts 1965, 59th Leg., vol.
2, p. 1, ch. 721, § 10-102, eff. June
30, 1966

Acts 1965, 59th Leg., vol. 2, p. 1, ch. 721,
enacting the Uniform Commercial Code,
repealed article 5609 effective June 30,
1966. Acts 1965, 59th Leg., vol. 2, p. 1, ch.
721 was itself repealed by Acts 1967, 60th
Leg., vol. 2, p. 2343, ch. 785, adopting the
Business & Commerce Code effective Sep-
tember 1, 1967. However, the latier Act
specifically provided that the repeal did
not affect the prior operation of the 1965
Act or any prior action taken under it.

See, now, Business and Commerce Code, §§ 7.104, 7.501 et seq.

Arts. 5610, 5611. Repealed by Acts 1981, 67th
Leg., p. 1487, ch. 388, § 4(1), eff.
Sept. 1, 1981
Acts 1981, 67th Leg., ch. 388, repealing these articles, enacts the
Agriculture Code.

For disposition of the subject matter of the repealed articles, see
Disposition Table preceding the Agriculture Code.

Acts 1981, 67th Leg., p. 1489, ch. 388, § 4(2)(A), also repealed
Acts 1925, 39th Leg., p. 85, ch. 13 (see text following art. 5611 in
Compact Edition, Volume 5).

CHAPTER FOUR. UNIFORM WAREHOUSE
RECEIPTS ACT

Arts. 5612 to 5655. Repealed by Acts 1965, 59th
Leg., vol. 2, p. 1, ch. 721, § 10-102,
eff. June 30, 1966

Acts 1965, 59th Leg., vol. 2, p. 1, ch. 721,
enacting the Uniform Commercial Code,
repealed articles 5612 to 5665 effective
June 30, 1966. Acts 1965, 59th Ley., vol. 2,
p. 1, ch. 721 was itself repealed by Acts
1967, 60th Leg., vol. 2, p. 2343, ch. 785,
adopting the Business & Commerce Code
effective September 1, 1967. However, the
latter Act specifically provided that the
repeal did not affect the prior operation
of the 1965 Act or any prior action taken
under it.

See, now, Business and Commerce Code, § 7.101 et seq.

CHAPTER FIVE. GINNERS AND COTTON

Art.
5666 to 5679h. Repealed.
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Arts. 5683 to 5704-A

Art. 5666. Repealed by Acts 1981, 67th Leg., p.
1487, ch. 388, § 4(1), eff. Sept. 1,
1981

Acts 1981, 67th Leg., ch. 388, repealing this article, enacts the
Agriculture Code.

For disposition of the subject matter of the repealed article, see
Disposition Table preceding the Agriculture Code.

Arts. 5667 to 5669. Repealed by Acts 1933, 43rd
Leg., p. 731, ch. 218, § 2

Arts. 5670 to 5674. Repealed by Acts 1951, 52nd
Leg., p. 309, ch. 186, § 1

Arts. 5675 to 5679h. Repealed by Acts 1981, 67th
Leg., p. 1487, ch. 388, § 4(1), eff. Sept.
1, 1981
Acts 1981, 67th Leg., ch. 388, repealing these articles, enacts the
Agriculture Code.

For disposition of the subject matter of the repealed articles, see
Disposition Table preceding the Agriculture Code.

CHAPTER SIX. PUBLIC WEIGHER

Art.
5680 to 5704-A. Repealed.

Arts. 5680, 5680a. Repealed by Acts 1981, 67th
Leg., p. 346, ch. 135, § 13, eff. Sept. 1,
1981; Acts 1981, 67th Leg., p. 1487,
ch. 388, § 4(1), eff. Sept. 1, 1981
Acts 1981, 67th Leg., ch. 388, repealing these articles, enacts the
Agriculture Code. .

For disposition of the subject matter of the repealed articles, see
Disposition Table preceding the Agriculture Code.

Art. 5680b. Repealed by Acts 1981, 67th Leg., p.
2594, ch. 693, § 15, eff. Sept. 1, 1981

See, now, Agriculture Code, § 13.251 et seq.
Acts 1981, 67th Leg., p. 846, ch. 135, §§ 11 and 12, provide:

“Sec. 11. Unless removed from office under Article 5970, Re-
vised Civil Statutes of Texas, 1925, or unless the public weigher’s
certificate of authority is revoked for cause under Section 5 of this
Act, a public weigher appointed or elected before the effective date
of this Act is entitled to serve for the remainder of the term for
which the public weigher was appointed or elected.

“Sec. 12. The secretary of state shall transfer the files and
records concerning the appointment of public weighers to the
commissioner of agriculture.”

Art. 5681. Repealed by Acts 1981, 67th Leg., p.
346, ch. 135, § 13, eff. Sept. 1, 1981;
Acts 1981, 67th Leg., p. 1487, ch. 388,
§ 4(1), eff. Sept. 1, 1981

See, now, Agriculture Code, § 13.252,

Art. 5682. Repealed by Acts 1967, 60th Leg., p.
1144, ch. 508, § 2, eff. Aug. 28, 1967

Arts. 5683 to 5704-A. Repealed by Acts 1981,
67th Leg., p. 346, ch. 135, § 13, eff.
Sept. 1, 1981; Acts 1981, 67th Leg., p.
1487, ch. 388, § 4(1), eff. Sept. 1, 1981
Acts 1981, 67th Leg., ch. 388, repealing these articles, enacts the
Agriculture Code.
See, now, Agriculture Code, § 13.251 et seq.



Arts. 5705 to 5734 MARKETS AND WAREHOUSES

CHAPTER SEVEN. WEIGHTS
AND MEASURES

Art.
5705 to 5736-1.

Repealed.
Arts. 5705 to 5734. Repealed by Acts 1981, 67th
Leg., p. 1487, ch. 388, § 4(1), eff. Sept.
1, 1981 ‘
Acts 1981, 67th Leg., ch. 388, repealing these articles, enacts the
Agriculture Code.

For disposition of the subject matter of the repealed articles, see
Disposition Table preceding the Agriculture Code.

Art. 5735. Repealed by Acts 1943, 48th Leg., p.
322, ch. 206, § 2

Arts. 5736 to 5736-1. Repealed by Acts 1981, 67th
Leg., p. 1487, ch. 388, § 4(1), eff. Sept.
1, 1981

Acts 1981, 67th Leg., ch. 388, repealing these articles, enacts the
Agriculture Code.

For disposition of the subject matter of the repealed articles, see
Disposition Table preceding the Agriculture Code.
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CHAPTER EIGHT. MARKETING
ASSOCIATIONS

Arts. 5737 to 5764. Repealed by Aects 1981, 67th
Leg., p. 1487, ch. 388, § 4(1), eff. Sept.
1, 1981
Acts 1981, 6Tth Leg., ch. 388, repealing these articles, enacts the
Agriculture Code.
For disposition of the subject matter of the repealed articles, see
Disposition Table preceding the Agriculture Code.
Section 24(b) of Acts 1981, 67th Leg., p. 2605, ch. 693, provides:
“Subsection (a) of this section [amending Agriculture Code,
§ 52.034(a)] takes effect only if House Bill 1436 [so in enrclled bill;
probably should read ‘House Bill 1346'], Acts of the 67th Legisla-
ture, Regular Session, 1981, takes effect [Chapter 557). If that
Act does take effect, it is repealed on the effective date of this
Act”

CHAPTER NINE. MARKETING
AGREEMENTS

Repealed by Acts 1981, 67th Leg., p.
1487, ch. 388, § 4(1), eff. Sept. 1,
1981
Acts 1981, 67th Leg., ch. 388, repealing this article, enacts the

Agriculture Code.

For disposition of the subject matter of the repealed article, see

Disposition Table preceding the Agriculture Code.

Art. 5764a.
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Chapter Article
1. Militia and State Military Forces ............... 5765
2. TexasStateGuard ..........ccovvvvinvnnnnn, 5768
3. NationalGuard..........coovoviiviiiinant. 5780
3A. Miscellaneous Provisions. ................... 5890d
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4A. TexasNavy........covviiiiiiniiniinnnn.. 5891.1
5. Texas Defense Guard [Repealed) ............ 5891a
5A. Security Personnel [Repeaied] ............ 5891A-1
6. Texas State Guard Reserve Corps [Re-
pealedl................ e e 5891¢

CHAPTER ONE. MILITIA AND STATE
MILITARY FORCES

Art.

5765.
5766.
5767,

General Provisions.
Reserve Militia.
Repealed.

Chapter 1 of Title 94, consisting of arti-
cles 5765 to 5769¢c, and Chapter 2, consist-
ing of articles 5770 to 5779, were revised
by Acts 1965, 59th Leg., p. 1601, ch. 690,
§ 1, to read as now set out in Chapter 1,
consisting of articles 5765 to 5767, and
Chapter 2, consisting of article 5768.

DISPOSITION TABLE

Showing where provisions of former articles of
Chapters 1 and 2 are now covered in articles 5765
and 5766 as enacted by Acts 1965, 59th Leg., p.

1601, ch. 690.
Former New Articles
Articles and Sections
BT65 oot 5765,8 1
BT66 o 5765, 8§ 2
o 5765,8 3
788 e 5765, § 4
BT69 e 5765,§ 5
87692 ..o 5765,8 6
5769b (repealed).......................... See 5765, 8 7
BT6Ob-1 ... i 5765,§ 7
BTBIC «vvree i O —
BTT0 o 5766,§8 1
BTTL —
L —
L S —
STTd ' 5766, 8 2
L £ 5766,§ 3
BTT6 e =
A 5766, 8 4
A 5766, 8 1
1T 5766,§ 1

Art. 5765. General Provisions

The State Militia

Sec. 1. The militia of this State shall be divided
into two classes, the Active and Reserve Militia.
The Active Militia, herein referred to as the State
Military Forces, shall consist of the organized and
uniformed military forces of this State which shall
be known as the Texas Army National Guard, the
Texas Air National Guard, the Texas State Guard,
and any other militia or military force organized
under the laws of this State; the reserve militia
shall consist of all those liable to serve, but not
serving, in the State Military Forces. As used
herein, the Texas Army National Guard and the
Texas Air National Guard shall be referred to col-
lectively as the Texas National Guard.

Who Are Subject

See. 2.  All able-bodied citizens, male and female,
and able-bodied males and females of foreign birth
who have declared their intention to become citi-
zens, who are residents of this State and males
between eighteen and sixty years of age and fe-
males between twenty-one and fifty-five years of
age, and who are not exempt by the laws of the
United States or of this State, shall constitute the
reserve militia and be subject to military duty.

Exemptions

Sec. 3. In addition to those exempted by the
laws of the United States, the following persons
shall be exempt from military duty in this State:

(a) The Lieutenant Governor and the heads of the
several departments.

(b) The judges and clerks of all courts of record.
(¢) The Members and officers of both Houses of
the Legislature.

(d) Each sheriff, district attorney, county attor-
ney, county assessor, county collector, and county
commissioner.

(e) The mayor, councilmen, aldermen, assessor
and collector of incorporated cities and towns.

(f) The officers and employees of the Texas De-
partment of Correction, the officers and employees

3501



Art. 5765

of all State Hospitals and Special Schools, the offi-
cers and employees of public or private hospitals
and the officers and employees of nursing homes.

(g) The members of any regularly organized and
paid fire or police department in any city or town,
but no member shall be relieved from military duty
because of his joining any such department.

(h) All ministers of the gospel exclusively en-
gaged in their calling.

(i) Idiots, lunatics, vagabonds, confirmed drunk-
ards, persons addicted to the use of narcotic drugs,
and persons convicted of infamous crimes.

() Any person who conscientiously scruples
against bearing arms.

(k) All such exempted persons, except those enu-
merated in Subsection (i) shall be liable to military
duty in case of war, insurrection, invasion or immi-
nent danger thereof.

Commander-in-Chief

Sec. 4. The Governor by virtue of his office,
shall be commander-in-chief of the State Military
Forces, except such portions as may be at times in
the service of the United States. Whenever the
Governor is unable to perform the duties of com-
mander-in-chief, the Adjutant General shall com-
mand the State Military Forces, except in cases
where the Lieutenant Governor or the president of
the Senate, under the laws of this State, is required
to perform the duties of Governor.

Expenditures

Sec. 5. All amounts expended from appropria-

tions made for the State Military Forces shall be
paid only on itemized accounts sworn to by the
party expending the same and showing the time,
purpose and for what said amount was expended
and by whom, approved by both the Adjutant Gen-
eral and the Governor before their payment. The
Comptroller shall not issue warrants upon the State
Treasury for any moneys expended under this title
until said itemized accounts have been filed in the
Comptroller’s office.

Discharge

Sec. 6. At the termination of the appointment of
an officer in the State Military Forces and at the
termination of any enlistment in such Forces, either
for expiration of term or for any other cause, the
person affected shall be furnished a certificate of
discharge bearing the character of the person’s
service. A person may be discharged from the
State Military Forces in accordance with regulations
adopted by the Adjutant General or in accordance
with federal law or regulations.

Leaves of Absence to Public Officers and Employees

Sec. 7. (a) All officers and employees of the
State of Texas and of any county or political subdi-
vision thereof, including municipalities, who shall be
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members of the State Military Forces, or members
of any of the Reserve Components of the Armed
Forces, shall be entitled to leave of absence from
their respective duties without loss of time or effi-
ciency rating or vacation time or salary on all days
during which they shall be engaged in authorized
training or duty ordered or authorized by proper
authority, for not to exceed fifteen (15) days in any
one calendar year.

(b) Members of the State Military Forces, or
members of any of the Reserve Components of the
Armed Forces who are in the employ of the State of
Texas, who are ordered to duty by proper authority
shall, when relieved from duty, be restored to the
position held by them when ordered to duty.

{c) The provision limiting such leaves of absence
with pay to fifteen (15) days in any one calendar
year shall not apply to Members of the Legislature;
but Members of the Legislature shall be entitled to
pay on all days, without limitation as to number
thereof, when they may be absent from the Session
of the Legislature and engaged as above provided.

Reemployment of Person Called to Active Duty

Sec. TA. (a) No private employer may terminate
the employment of a permanent employee who is a
member of the State Military Forces because the
employee is ordered to active duty by proper author-
ity during an emergency of any kind within this
state. The member is entitled to return to the same
employment that he held at the time he was ordered
to active duty.

(b) To be entitled to take advantage of the right
to reemployment granted in Subsection (a) of this
section, the member must, as soon as practical upon
his release from duty, give written or actual notice
of his intention to return to his employment.

(c) A person who is injured because of a violation
of this section is entitled to just damages, recovera-
ble at law, in an amount not to exceed six months’
compensation at the rate at which he was compen-
sated at the time he was ordered to active duty. In
addition to damages, the injured person is entitled
to recover reasonable attorney's fees, to be ap-
proved by the court.

(d) It is a defense in an action brought under this
section that the employer’s circumstances changed
to such an extent during the time that the member
was ordered to active duty that reemployment was
impossible or unreasonable.

Discharge of Duty

Sec. 8. Members of the State Military Forces
ordered into active service of the State by proper
authority shall not be liable civilly for any act or
acts done by them while in the discharge of their
duty. When a suit shall be commenced in any court
by any person against any officer of the State
Military Forces for any act done by such officer in
his official eapacity in the discharge of his duty, or
against any person acting under the authority or
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order of any such officer, or by virtue of any
warrant issued by him pursuant to the law, the
court shall require the person instituting the suit to
file security for the payment of costs that may be
awarded to the defendant therein, and the defend-
ant in all cases may make a general denial and give
the special matter in evidence. In case the plaintiff
shall be non-suited, or have a verdict or judgment
rendered against him, the defendant shall recover
treble costs.

[Acts 1925, S.B. 84. Amended by Acts 1943, 48th Leg., p.
464, ch, 311, § 1; Acts 1965, 59th Leg., p. 1601, ch. 690,
§ 1, eff. Aug. 30, 1965; Acts 1971, 62nd Leg., p. 1750, ch.
512, § 1, eff. Aug. 30, 1971; Acts 1973, 63rd Leg., p. 988,
ch. 399, § 2(h), eff. Jan. 1, 1974; Acts 1983, 68th Leg., p.
506, ch. 102, § 1, eff. Aug. 29, 1983.}

Art. 5766. Reserve Militia
Military Duty

Sec. 1. The reserve militia shall not be subject
to active military duty, except when called into
service of this State, in case of war, insurrection,
invasion or for the prevention of invasion, the sup-
pression of riot, tumults, and breaches of the peace,
or to aid the civil officers in the execution of the
laws and the service of process, in which case, they
or so many of them as the necessity requires, may
be ordered out for actual service by draft or other-
wise as the Governor may direct. The portion of
the reserve militia ordered out or accepted shall be
mustered into the service for such period as may be
required, and the Governor may assign them to
existing organizations of the State Military Forces,
or organize them as the exigency of the occasion
may require.

Drafts

Sec. 2. Whenever it shall be necessary to call
out any portion of the reserve militia for active
duty, the Governor may apportion the number by
draft according to the population of the several
counties of the State, or otherwise, as he shall
direct. The Governor shall direct his order to a
County Emergency Board hereby created in each
county. Such County Emergency Board shall con-
sist of the county judge, the sheriff and the tax
assessor and collector, or, in the event of the inca-
pacity or inability of any of the above to act, such
other public official as the Governor may designate.
The County Emergency Board shall select the per-
sons to fill the draft of the Governor and shall
establish fair and equitable procedures for such
selection in accordance with regulations prescribed
by the Governor. The Board shall, upon completion
of its selection, forward a list of those persons so
selected to the Governor and shall notify each per-
son selected of the time and place to appear and
report.

Drafts: Report

Sec. 3. Every member of the reserve militia or-
dered out, or who volunteers, or is drafted under
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the provisions of this Article shall by notice of such
draft become a member of the State Military Forces
as prescribed in Section 101 of Article 5788 and
shall be subject to the punitive provisions thereof.
Every such member who does not appear at the
time and place designated by the County Emergen-
cy Board shall be punished as a court martial shall
direct.

Responsibility

Sec. 4. Any member of the County Emergency
Board who neglects or refuses to perform any duty
placed upon him by this Article shall be guilty of a
misdemeanor offense punishable by a fine of not
more than One Thousand Dollars ($1,000) and by
confinement of not less than six (6) months and not
more than twelve (12) months in jail.

Duty Travel

Sec. 5. (a) Any member of the State Military
Forces going to and returning from any parade,
encampment, drill or other meeting which he may
be required by law to attend, shall, together with
his conveyance and military property, be allowed to
pass through all toll roads, bridges and ferries, free
of charge, if he is in uniform and if he presents an
order for duty or such identification as the Adjutant
General shall preseribe.

(b) Any member of the State Military Forces who
claims the privilege conferred in Subsection (a)
when he is not in truth and in fact in the status
therein mentioned shall upon conviction thereof be
guilty of a misdemeanor punishable by a fine of not
less than Fifty Dollars ($50) nor more than Two
Hundred Dollars ($200).

Oaths

Sec. 6. Any commissioned officer in the State
Military Forces is authorized to administer oaths for
purposes of military administration. The signature
without seal of any such officer, together with the
title of his assignment, shall be prima facie evidence
of his authority.

Performance of Duty

Sec. 7. Any person who shall wilfully hinder,
delay, or obstruct any portion of the State Military
Forces on active duty in the service of this State in
the performance of any military duty, or who shall
wilfully attempt to do so, shall be guilty of a misde-
meanor and upon conviction shall be punished by a
fine of not less than One Hundred Dollars ($100)
nor more than One Thousand Dollars ($1,000) or by
imprisonment for not less than one month nor more
than one year, or both.

Voting Privilege

Sec. 8. Any unit, force, division or command of
the State Military Forces that is engaged in regular
training on any days on which there is a primary,
general, or special election for any State or Federal
office shall provide time off or so arrange the duty
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hours to permit all personnel to vote in said election;
provided, however, that this Section shall not apply
in event of war, invasion, insurrection, riot, tumult
or imminent danger thereof, or during periods of
annual active duty for training not exceeding fif-
teen (15) days.

[Acts 1925, S.B. 84. Amended by Acts 1957, 55th Leg., p.
443, ch. 215, § 1; Acts 1965, 59th Leg., p. 1601, ch. 690,
§ 1)

Art. 5767. Repealed by Acts 1967, 60th Leg., p.
421, ch. 186, § 2, eff. May 12, 1967

CHAPTER TWO. TEXAS STATE GUARD

Art.
5768. Texas State Guard.
5769 to 5779. Repealed.

Chapter 1 of Title 94, consisting of arti-
cles 5765 to 5769c and Chapter 2, consist-
ing of articles 5770 to 5779, were revised
by Acts 1965, 59th Leg., p. 1601, ch. 690,
§ 1, to read as now set out in Chapter I,
consisting of articles 5765 to 5767, and
Chapter 2, consisting of article 5768.

Art. 5768, Texas State Guard

Authorization

Sec. 1. In order to provide a reservoir of militia
strength for use by the State of Texas as a supple-
ment to the Texas National Guard, a Texas State
Guard is hereby created, authorized and provided.
The Texas State Guard is a part of the State Militia
of Texas within the meaning of the second Amend-
ment of the Constitution of the United States and a
defense force within the meaning of Section 109 of
Title 82, United States Code.

Organization and Personnel

Sec. 2. The Texas State Guard shall consist of
such units as the Governor of Texas shall deem
advisable. The Texas State Guard shall be com-
posed of all present members of the Texas State
Guard Reserve Corps, which is hereby abolished,
whether assigned to existing units or unassigned,
and such other citizens of Texas as may volunteer
for service therein and who shall have attained the
age of seventeen (17) years, who shall meet such
other qualifications as shall be prescribed by the
Governor, and who shall be acceptable to and ap-
proved by the Governor, or by the Adjutant General
under his direction. The commissioned officers of
the Texas State Guard shall be appointed, commis-
sioned and assigned by the Governor or under his
authority and direction to hold office and assign-
ment during the pleasure of the Governor. All
members of the Texas State Guard shall be subject
to serve on active duty at the call and by order of
the Governor.
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Disqualifications

Sec. 8. No minor shall be enlisted without the
written consent of his parents or guardian. One
who has been expelled or dishonorably discharged
from military service of this State or of the United
States shall not be eligible for enlistment or reen-
listment, unless he produces the written consent to
such enlistment of the commanding officer of the
organization from which he was expelled or dishon-
orably discharged, and of the commanding officer
of the organization who approved such expulsion or
issued such dishonorable discharge.

Rules and Regulations

Sec. 4. The Governor shall have. full control and
authority over the Texas State Guard and is hereby
authorized to prescribe rules and regulations not
inconsistent with the provisions of this Act govern-
ing the enlistment, organization, administration, uni-
forms, equipment, maintenance, command, training
and discipline of such forces; provided such rules
and regulations, insofar as he deems practicable and
desirable, shall conform to existing law governing
and pertaining to the Texas National Guard and the
rules and regulations promulgated thereunder.

Active Duty

Sec. 5. The Texas State Guard or any element,
unit or member thereof, may be activated and may
be called to active duty at the discretion of the
Governor, and when so called or when upon active
duty, the Texas State Guard, or any element or unit
thereof, shall have and exercise all rights, privileg-
es, duties, functions and authorities, which are now
or may hereafter be conferred or imposed by law
upon the State Military Forces.

Honorary Reserve

Sec. 6. At the discretion of the Governor, offi-
cers and enlisted personnel of the Texas State
Guard who become physically disabled or who shall
attain the age of sixty (60) years, or who shall have
attained twenty-five (25) years of satisfactory ser-
vice, may be transferred by the Governor, or under
his authority and direction, to the Texas State
Guard Honorary Reserve. Such officers and enlist-
ed personnel may, at the discretion of the Governor,
be advanced one grade or rank at the time of such
transfer.

Financial Assistance

Sec. 7. The commissioners court of each county
and the council or commission of each city or town
in this State is hereby authorized, in the discretion
of each, to appropriate a sufficient sum not to
exceed One Hundred Dollars ($100) per month, not
otherwise appropriated, to assist in paying the nec-
essary expenses for the administration of any unit
of the Texas State Guard located in their respective
counties and in or near their respective cities or
towns; and any and all such donations heretofore
made by any cominissioners court or any council or
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commission of any city or town to any such unit or
units of the Texas State Guard is hereby validated.
The appropriation of State funds to the Texas State
Guard shall be the amounts which are designated in
line items in the biennial appropriations bill,

Maintenance of Records
Sec. 8. The Adjutant General of Texas is hereby
charged with the care, maintenance and preserva-
tion of the individual, unit and organization records
of the Texas State Guard and the Texas State
Guard Honorary Reserve.

Equipment and Funds

Sec. 9. For the use of the Texas State Guard,
the Governor is hereby authorized to requisition

from the United States Government such arms and |

equipment as may be in possession, and can be
spared by, the United States Government; and to
make available to such forces the facilities of State
armories and their equipment and such other State
premises and property as may be available. Au-
thorization is hereby provided for school authorities
to permit the use of school buildings by the Texas
State Guard; provided further that county commis-
sioners courts, city authorities, communities, and
civic and patriotic organizations are empowered and
authorized by this Chapter to provide funds, armor-
ies, equipment, material, transportation, or other
appropriate services or facilities, to the Texas State
Guard.

Use Without This State

Sec. 10. The Texas State Guard shall not be
required to serve outside the boundaries of this
State except:

(@) Upon the request of the Governor of another
state, the Governor of this State may, in his discre-
tion, order any portion or all of such forces to assist
the military or police forces of such other state, who
are actually engaged in defending such other state.
Such forces may be recalled by the Governor at his
discretion.

(b) Any organization, unit, or detachment of such
forces, upon order of the officer in immediate com-
mand thereof, may continue in fresh pursuit of
insurrectionists, saboteurs, enemies, or enemy
forces beyond the borders of this State into another
state until they are apprehended or captured by
such organization, unit, or detachment, or until the
military or police forces of the other state, or the
forces of the United States, have had a reasonable
opportunity to take up the pursuit or to apprehend
or capture such persons; provided such other state
shall have given authority by law for such pursuit
by such forces of this State. Any such person who
shall be apprehended or captured in any other state
by an organization, unit, or detachment of the
forces of this State shall without unnecessary delay
be surrendered to the military or police forces of the
state in which he is taken, or to the United States,
but such surrender shall not constitute a waiver by
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this State of its right to extradite or prosecute such
person for any crime committed in this State.

Permission to Forces of Other States

Sec. 11. Any military forces or organization,
unit, or detachment thereof, of another state, who
are in fresh pursuit of insurrectionists, saboteurs,
enemies, or enemy forces, may continue such pur-
suit into this State until the military or police force
of this State or the forces of the United States have
had a reasonable opportunity to take up the pursuit
or to apprehend or capture such persons, and are
hereby authorized to arrest or capture such persons
within this State while in fresh pursuit. Any such
person who shall be captured or arrested by the
military forces of such other state while in this
state shall without unnecessary delay be surren-
dered to the military or police forces of this state to
be dealt with according to law. This Section shall
not be construed so as to make unlawful any arrest
in this state which would otherwise be lawful.

Federal Service

Sec. 12. Nothing in this Chapter shall be con-
strued as authorizing the Texas State Guard, or any
part thereof, to be called, ordered, or in any manner
drafted, as such, into the military service of the
United States, but no person shall by reason of his
enlistment or commission in any such forces be
exempted from military service under any law of
the United States.

Qualifications of General Officers

Sec. 13. To be qualified and eligible for appoint-
ment as a General Officer of the Texas State Guard,
a person must have been a federally recognized
officer, not less than field grade of the Texas Na-
tional Guard, a regular or reserve component of the
United States Army or Air Force, or, must have
completed at least fifteen (15) years service as a
commissioned officer in the State Military Forces or
a regular or reserve component of the United States
Army or Air Force.

[Acts 1925, S.B. 84. Amended by Acts 1965, 59th Leg., p.
1601, ch. 690, § 1.]

Arts. 5769, 5769a. Repealed by Acts 1965, 59th
Leg., p. 1601, ch. 690, § 3, eff. Aug.
30, 1965

Art. 5769b. Repealed by Acts 1953, 53rd Leg., p.
584, ch. 227, 8§ 5 :

Arts. 5769b-1 to 5779. Repealed by Acts 1965,
59th Leg., p. 1601, ch. 690, § 3, eff.
Aug. 30, 1965

CHAPTER THREE. NATIONAL GUARD

Art.

5780. Organization.

5781. Adjutant General.

5782, Commissioned Officers and Enlisted Men.
5783. Service and Duties.

5784, Arms, Equipment, Etc.
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5785. Qaths.

5786. General Provisions.

5787. Veterans County Service Office.
5788. . Texas Code of Military Justice.
5789. Awards, Decorations and Medals.
5790 to 5830c. Repealed.

Chapter 8, Title 94, of the Revised Civil
Statutes, 1925, consisting of articles 5780
to 5890c, relating to the National Guard,
National Guard Armory Board, veterans
affairs and the Code of Military Justice,
was amended and revised by Acts 1963,
58th Leg., p. 209, ch. 112, to consist of
articles 5780 to 5789.

DISPOSITION TABLE

Showing where provisions of former articles of
chapter three were covered in articles 5780 to
5789, as enacted by Acts 1963, 58th Leg., p. 209,

ch. 112,
Former New Articles
Articles and Sections
BT8O e e 5780, sec. 1

.. 5780, sec. 2
5780, sec. 3
5780, sec. 4
5780, sec. 5
5780, sec. 6
5781, sec. 1(a)
.................................... 5781, sec.2
................................... 5781, sec. 8

5781, see. 5
5781, sec. 6
5781, sec. 7

D708 e 5781, sec. 8
5194 .o ' 5781, sec. 9
5195 5781, sec. 10
5796 ...l P 5781, sec. 11
7968 .o i, 5781, sec. 12
LS4 5781, sec. 13
BT08 i e e e 5781, sec. 14
5798a (repealed)...... ..o —
5798a-1 (repealed) —
579882 . it e 5787, sec. 1
BT08a-8 + ittt e e 57817, sec. 2
5798a—4 .. ... 5787, sec. 3
700 it e e —
5800 ..t 5182, sec.

..................................... 5782, sec. 2

5781, sec. 4
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Former New Articles
Articles and Sectlons

828 L 5782, sec. 6.
................. Ceveieeieiaeen ... D782, 8€C. 5
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Art. 5780. Organization

Strength

Sec. 1. The Texas National Guard shall consist
of the existing military organization, and such oth-
ers as may be organized hereafter, and such per-
sons as are held to military duty under the laws of
this state, or such persons as are exempt under said
laws who may accept appointment or voluntarily
enlist therein, or of such persons of the reserve
militia as may be mustered therein, but at no time,
except in case of war, insurrection, invasion, the
prevention of invasion, the suppression of riot, or
the aiding of the civil authorities in the execution of
the laws of this state, shall the maximum strength
thereof exceed thirty-seven thousand (37,000) offi-
cers and enlisted men.

Regulations

Sec. 2. The Governor shall prescribe such regu-
lations as he may see fit for the organization of the
Texas National Guard; and he shall, from time to
time, as he may deem for the best interests of the
service, change such regulations, which shall be in
accordance with this Chapter, and conform as near
as practicable to the organization of the Armed
Forces of the United States. He may, at any time
for cause deemed good and sufficient by him, mus-
ter out of the service or reorganize any portion of
the Texas National Guard or the reserve militia, and
he shall have full control and authority over all
matters touching the military forces of this state,
its organization, equipment and discipline.

Publication

Sec. 3. The Governor shall make and publish
regulations in accordance with existing military
laws, for the government of the military forces of
this state, which shall embrace all necessary orders
and forms of general character for the performance
of all duties incumbent on officers and men in the
military service, including the rules for the govern-
ment of courts-martial; the existing regulations to
remain in force until the Governor shall have pub-
lished such regulations. The Governor shall, as he
may see fit from time to time, create new regula-
tions, or amend, modify, or repeal existing regula-
tions.

Governor’s Staff

Sec. 4. The Governor shall have a staff consist-
ing of the Adjutant General, Assistant Adjutants
General and two aides-de-camp, one to be appointed
from the Texas Army National Guard, and one to be
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appointed from the Texas Air National Guard. The
Adjutant General and Assistant Adjutants General
shall have rank as provided by this law; the aides-
de-camp shall have the rank not above the grade of
Lt. Colonel, while also serving, and shall be appoint-
ed by, and serve during the pleasure of the Gover-
nor, provided further, that said aides-de-camp shall
not be ineligible from holding any office of emolu-
ment, trust or honor within this state, nor shall said
aides-de-camp be ineligible from serving as chair-
man or member of any committee of any political
party or organization.

Bodies Corporate

Sec. 5. Whenever any military unit is mustered
into the State Military Forces of this state by the
authority of the Governor, such unit shall, from the
date of such muster in, be deemed and be held by
law a body corporate and politic, with power under
its corporate name to take, purchase, own in fee
simple, hold, transfer, mortgage, pledge and convey
real or personal property to an amount in value, at
the time of its acquisition, of Two Hundred Thou-
sand Dollars ($200,000), (provided that the natural
enhancement in value of any property properly ac-
quired by any such military unit shall not affect the
right of such military unit to hold or otherwise
handle such property), and with like power under its
corporate name to sue and be sued, plead and be
impleaded, and to prosecute and defend in the
courts of the state or elsewhere; to have and use a
common seal of such device as it may adopt, to
ordain, establish, alter or amend bylaws for the
government and regulation of the military unit af-
fairs not inconsistent with the Constitution and laws
of this state and of the United States, and the
orders and regulations of the Governor; and gener-
ally to do and perform any and all things necessary
and proper to be done in carrying out and perfect-
ing the purpose of its organization, of which the
officers and in case of a military band, the noncom-
missioned officers, shall be directors, the senior the
president.

Prohibiting Organization

Sec. 6. No body of men, other than the regular-
ly organized State Military Forces of this state and
the troops of the United States, shall associate
themselves together as a military company or or-
ganization or parade in public with firearms in any
city, or town of this state; provided that students in
the educational institutions where military science is
a prescribed part of the course of instruction, and
soldiers honorably discharged from the service of
the United States may, with the consent of the
Governor, drill and parade with firearms in public.
Nothing herein shall be construed to prevent pa-
rades by the active militia of any other state as
hereinafter provided.

[Acts 1963, 58th Leg., p. 209, ch. 112, § 1.]
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Art. 5781. Adjutant General
Department
Sec. 1. (a) The Adjutant General shall be the

head of the Adjutant General’s Department and
shall have the rank of Major General. He shall be
appointed for a term of two (2) years by the Gover-
nor, by and with the advice and consent of the
Senate, if in session. The Adjutant General’s term
expires on February 1 of each odd-numbered year.

(b) To be qualified for appointment as Adjutant
General a person must at the time of his appoint-
ment be serving as a federally recognized officer,
not less than field grade, of the Texas National
Guard, must have previously served on active duty
or active duty for training with the Army or Air
Force and must have completed at least ten (10)
years service as a federally recognized commis-
sioned officer with an active unit of the Texas
National Guard.

(c) The Adjutant General’s Department is subject
to the Texas Sunset Act (Article 5429k, Vernon’s
Texas Civil Statutes); and unless continued in exist-
ence as provided by that Aet the Department is
abolished, and this Article expires effective Septem-
ber 1, 1993.

Bond

Sec. 2. The person appointed Adjutant General
shall first enter into a bond with two (2) or more
good and sufficient sureties payable to and to be
approved by the Governor, which bond shall be in
the sum of Ten Thousand Dollars ($10,000), condi-
tioned for the faithful performance of the duties of
said office.

Seal

Sec. 3. The device upon the seal of the Adjutant
General shall consist of a star of five (5) points with
the words, “Office of Adjutant General, State of
Texas,” around the margin.

Powers

Sec. 4. The Adjutant General shall be in control
of the military department of this state and subordi-
nate only to the Governor in matters pertaining to
said Department, or the military forces of this state;
and he shall perform such duties as the Governor
may from time to time entrust to him relative to the
military commissions, the military forces, the mili-
tary stores and supplies, or to other matters re-
specting military affairs of this state; and he shall
conduct the business of the Department in such
manner as the Governor shall direct. The Adjutant
General shall establish reasonable and necessary
fees for the administration of this article. He shall
have the custody and charge of all books, records,
papers, furniture, fixtures, and other property relat-
ing to his Department, and shall perform as near as
practicable, such duties as pertain to the Chiefs of
Staff of the Army and Air Force and the Secretaries
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of the military services, under the regulations and
customs of the United States Armed Forces.

For and on behalf of the State of Texas, the
Adjutant General is authorized to execute leases or
subleases between the State of Texas, as lessee or
sublessee, and the Texas National Guard Armory
Board, as lessor or sublessor, for any building or
buildings and the equipment therein and the site or
sites therefor to be used for armory and other
proper purposes, and to renew such leases or sub-
leases from time to time; and the Adjutant General
shall not lease or sublease any property for armory
purposes in or about any municipality from any
person other than the Texas National Guard Ar-
mory Board, so long as adequate facilities for such
armory purposes in or about such municipality are
available for renting from the Texas National
Guard Armory Board.

Transfer of Camps, Etc., to National Guard Armory
Board; Sale or Disposal as Surplus

Sec. 5. For and on behalf of the State of Texas,
the Adjutant General is authorized to designate and
transfer any of the state-owned National Guard
camps and all land and improvements, buildings,
facilities, and installations and personal property in
connection therewith, or any part of the same, to
the Texas National Guard Armory Board, either for
the purpose of administration thereof or for the
purpose of sale or proper disposal otherwise when
designated by the Adjutant General as “surplus” or
in excess of the needs of the Texas National Guard,
its successors or components. The Adjutant Gener-
al is authorized prior to declaring the above deserib-
ed property as “surplus” and transferring same to
the Texas National Guard Armory Board, to re-
move, sever, dismantle, or exchange any of said
property for the use and benefit of the Texas Na-
tional Guard or its successors.

Duties

Sec. 6. The Adjutant General shall, from time to
time, define and prescribe the kind and amount of
supplies to be purchased for the military forces of
this state, and the duties and powers respecting
such purchases; and shall prescribe general regula-
tions for the transportation of the articles of supply
from the places of purchase to the several camps,
stations or companies, or other necessary places for
the safekeeping of such articles, and for the distri-
bution of an adequate and timely supply of the
same to the commanders of units, and to such other
officers as may, by virtue of such regulations, be
entrusted with the same; and shall fix and make
reasonable allowance for the store rent and storage
necessary for the safekeeping of all military stores
and supplies; and shall control and supervise the
transportation of troops, munitions of war, equip-
ment, military property, and stores throughout the
state.
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Bids

Sec. 7. The Adjutant General may prescribe
rules and regulations to be observed in the prepara-
tion and submission and opening of bids for con-
tracts under his department; and at his discretion
may require any bid to be accompanied by a good
bond in such- penal sum as he deems advisable,
conditioned that the bidder will enter into a contract
agreeable to the terms of his bid, if the same be
awarded to him, within sixty (60) days from the date
of the opening of the bids, or otherwise pay the
penalty. No bid shall be withdrawn by the bidder
within said period of sixty (60) days.

Regulations and Duties

Sec. 8. The Adjutant General shall prescribe
regulations not inconsistent with the law for the
government of his department and the custody, use
and preservation of the records and property apper-
taining to it whether belonging to the state or the
United States, such regulations to be operative and
in force when promulgated in the form of routine
orders or letters of instruction and shall:

1. Superintend the preparation of such returns
and reports as may be required by the laws of the
United States from this state.

2. Keep a register of all officers of the militia of
Texas, and keep in his office all records and papers
required to be kept and filed therein.

3. Have printed at the expense of the state,
when necessary, the military law and regulations of
Texas, and distributed to the commissioned officers,
sheriffs, clerks and assessors of the counties of
Texas at the rate of one (1) copy to each.

4. Tssue to each commissioned officer and head-
quarters one (1) copy of the necessary text books,
and of such annual reports concerning the militia as
the Governor may direct. '

5. Cause to be prepared and issued all necessary
blank books, blank forms and notices required to
carry into full effect the provisions of this law.

Report to Governor

Sec. 9. He shall report annually to the Governor
the following information to be laid before the Leg-
islature.

1. A statement of all moneys received, and dis-
bursed by him since his last annual report.

2. An account of all arms, ammunition, and oth-
er military property belonging to this state, or in
possession of this state, from what source received,
to whom issued, and its present condition, so far as
he may be informed.

3. The number, condition and organization of the
Texas National Guard and reserve militia.

4. Any suggestions which he may deem of im-
portance to the military interests and conditions of
this state, and the perfection of its military organi-
zation.
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Assistants

Sec. 10. All necessary clerks and -employees
may be employed and laborers hired by the Adju-
tant General as may be required to carry on the
operations of his Department.

Assistant Adjutants General

Sec. 11. The Governor, on recommendation of
the Adjutant General, shall appoint an Assistant
Adjutant General for Army and an Assistant Adju-
tant General for Air. Each shall have the rank of
Brigadier General. Each shall remain in office dur-
ing the pleasure of the Governor, and shall be
entitled to all the rights, privileges and immunities
granted officers of like rank in the Texas National
Guard. Each shall, before entering upon the duties
of their office, take and subscribe to the oath of
office prescribed for officers of the Texas National
Guard, which oaths shall be deposited in the office
of the Adjutant General. Each shall aid the Adju-
tant General by the performance of such duties as
may be assigned them. In the case of death, ab-
sence, or inability of the Adjutant General to act,
the Assistant Adjutant General, senior in rank, shall
perform the duties of the Adjutant General. To be
qualified for appointment as Assistant Adjutant
General a person must at the time of his appoint-
ment be serving as a federally recognized officer,
not less than field grade, of the Texas National
Guard, must have previously served on active duty
or active duty for training with the Army or Air
Force and must have completed at least ten (10)
years service as a federally recognized commis-
sioned officer with an active unit of the Texas
National Guard.

Salary of Adjutant General and Assistant
Adjutants General

See. 12. That on and after the passage of this
Act, the salaries of the Adjutant General and the
Assistant Adjutants General shall be the amounts
which are designated in line items in the biennial
appropriation bill.

To Issue Certificates

Sec. 13. On the muster in to the State Military
Forces of this state of any military unit, the Adju-
tant General shall issue to such organization, a
certificate to the effect that such organization has
been duly organized in accordance with the laws
and regulations of the Military Forces of this state,
and that such organization is entitled to all the
rights, powers, privileges and immunities conferred
by such laws and regulations. Such certificate shall
be in such form as the Adjutant General may pre-
scribe. Such certificate shall be in evidence in all
the courts of this state that the organization therein
named is duly incorporated.

To Purchase Stores

Sec. 14. The Adjutant Genefal, after the appro-
priations are made for that purpose, may purchase
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and keep ready for use, or issue to the military
forces of this state, as the best interests of the
service may require, such amount and kind of quar-
termasters, ordnance, subsistence, medical, signal,
engineers, and all other military stores and supplies
as shall be necessary; he shall see that all military
stores and supplies, both the property of this state
and the United States, are properly cared for and
kept in good order, ready for use; and all accounts
which may accrue against this state under the provi-
sions of this Chapter shall, if correct, be certified
and approved by the Adjutant General and paid out
of the State Treasury as other claims are paid. Any
military stores belonging to this state which may
become unserviceable, obsolete, or unfit for further
use, may be disposed of in such manner as the
Governor or Adjutant General may prescribe by
regulations or order; and the Adjutant General may
sell or destroy as he may see fit for the best
interests of the service, any unserviceable, or obso-
lete, or unsuitable military stores belonging to this
state, the sums realized from the sale thereof to be
turned .into the State Treasury, or he may in his
discretion, exchange such stores for such other mili-
tary stores as the interest of the service may re-
quire, for the use of the State Military Forces of
this state.

Acceptance and Disposition of Funds

Sec. 15. (a) Except as otherwise provided by
this section, funds paid to the department under this
article, other than military unit funds authorized by
a rule of the Adjutant General, shall be deposited in
the state treasury to the credit of the general
revenue fund.

(b} The department may accept a gift, grant, or
donation of funds from a private source. The funds
shall be deposited in the state treasury to the credit
of the general revenue fund and may be used only
for the purposes specified by the person making the
gift, grant, or donation.

(c) The Adjutant General may accept funds from
the federal government, either directly or through
another agency, or agencies of the state or political
subdivisions thereof as gifts, grants, and transfers
to be used for the purposes set out in such gifts,
grants, or transfers for any legal purposes of his
department, These funds shall be deposited with
the State Treasurer and are to be paid out by him
on properly drawn warrants issued by the Comptrol-
ler of Public Accounts wpon the request, of the
Adjutant General and approval of the Governor
under. regulations prescribed by the Comptroller.
Any employee whose salary is paid from these
funds shall receive not less than the federal hourly
minimum wage as provided in Section 206, the Fair
Labor Standards Act of 1938, as amended.! The
Adjutant General may make such regulations as he
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may deem necessary to control the receipt and
disbursements of such funds.

129 U.S.C.A. § 206. :
[Acts 1963, 58th Leg., p. 209, ch. 112, § 1. Amended by
Acts 1973, 63rd Leg., p. 722, ch. 312, § 1, eff. June 11,
1973; Acts 1971, 65th Leg., p. 1840, ch. 735, § 2.055, eff,
Aug: 29, 1977, Acts 1981, 67th Leg., p. 2302, ch. 563, 88§ 1,
2, Sept. 1, 1981; Acts 1983, 68th Leg., p. 2836, ch. 484, art.
11, § 13, eff. June 19, 1983.]

Section 14 of art. II of the 1983 amendatory act provides:

“{a) A person appointed to the office of adjutant general who
held office immediately preceding the effective date of this Act and
who was eligible to be adjutant general under the law as it existed

at the time of his appointment is entitled to serve the remainder of
the term for which he was appointed.

“(b) The term of office succeeding the adjutant general’s term
that expires on January 16, 1985, expires on February 1, 1987.”

Art. 5782. . Commissioned Officers and Enlisted
Men :

Term

Sec. 1.- All officers of the National Guard of
Texas shall be appointed and commissioned by the
Governor, must be citizens of Texas and the United
States, shall take and subsecribe the official oath and
shall otherwise be qualified for such appointment
under current laws and regulations of the United
States. Such officers shall hold their positions until
they shall have reached the age of sixty-four (64)
years, unless sooner discharged or retired by reason
of resignations, administrative regulations, individu-
al application, disability or for cause to be deter-
mined -by a court-martial or an efficiency board
legally convened for that purpose.

Commissions

Sec. 2, All commissions in the military service of
this state shall be in the name and by authority of
the State of Texas, sealed with the state seal,
signed by the Governor and attested by the Secre-
tary of State, and recorded by the Adjutant General
in a record book kept in his office for that purpose.
No fee for issuing such commissions shall be
charged or collected.

Brevet Commissions

Sec. 3. The Governor may, upon the recommen-
dation of their commanding officers, confer brevet
commissions of a grade higher than the ordinary or
brevet commissions ever held by them, upon the
officers of the military service of this state for
gallant conduct, or meritorious state military ser-
vice of not less than twenty-five (25) years. He
may also confer upon officers in active service in
the military service of this state, who have previous-
ly served in the Forces of the United States in time
of war, brevet commissions of a grade equal to the
highest grade in which they previously served.
Such commissions shall carry with them only such
privileges or rights as are allowed in like cases In
the military service of the United States.
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Company Funds

Sec. 4. The commanding officer of each compa-
ny shall be the custodian of the company fund, and
shall receive, safely keep, and properly disburse, as
may be required by the Governor, all money that
may be entrusted to his care, and to render on June
30 and December 31 of each year, to the Adjutant
General, an itemized statement of all money by him

received and disbursed for the preceding six 6)

months.

Enlistments and Appointments, Laws and
Regulations Applicable

Sec. 5. The terms and conditions of and the
qualifications and requirements for enlistment and
appointment in the Texas National Guard shall be
those prescribed by federal law. {The governor and
legislature, within their respective!constitutional au-
thority, may presecribe additional terms, conditions,
qualifications, and requirements.

Disqualifications

Sec. 6. No minor shall be enlisted without the
written consent of his parents or guardian. One
who has been expelled or dishonorably discharged
from military service of this state or of the United
States shall not be eligible for enlistment or re-en-
listment, unless he produces the written consent to
such enlistment of the commanding officer of the
organization from which he was expelled or dishon-
orably discharged, and of the commanding officer
of the organization who approved such expulsion or
issued such dishonorable discharge. '

Second Lieutenants

Sec. 7. The Governor may appoint and commis-
sion enlisted men, who have served well and faith-
fully in the State Military Forces of this state for a
period of not less than twenty-five (25) years, with-
out examination,-second lieutenants by brevet; pro-
vided, such enlisted men, so appointed and commis-
sioned, shall be immediately placed on the retired
list.

Assignment of Pay

Sec. 8. No assignment of pay by any officer or
an enlisted man shall be valid, except as otherwise
provided by the Governor.

[Acts 1963, 58th Leg., p. 209, ch. 112, § 1. Amended by
Acts 1983, 68th Leg., p. 507, ch. 103, § 1, eff. Aug. 29,
1983.]

Art. 5783. Service and Duties

Governor May Call

Sec. 1. When an invasion of, or an insurrection
in, this state is made or threatened, or when the
Governor may deem it necessary for the enforce-
ment of the laws of this state, he shall call forth the
State Military Forces or any part thereof, to repel,
suppress, or enforce the same, and if the number
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available is insufficient, he shall order out such part
of the reserve militia as he may deem necessary.

Impending Riot

Sec. 2. When there is in any county, city or
town in this state tumult, riot or body of men acting
together by force with intent to commit felony, or
breach of the peace, or to do violence to person or
property, or by force to break or resist the laws of
this state, or when such tumult, riot, mob or other
unlawful act or violence is threatened and that fact
is'made to appear to the Governor, he may issue his
order to any commander of a unit of the State
Military Forces of this state to appear at the time
and place directed, to aid the civil authorities to
suppress or prevent such violence and in executing
the laws, provided, whenever the necessity for mili-
tary aid in preventing or suppressing such violence
is immediate and urgent, and when it is impractica-
ble to furnish such information to the Governor in
time to secure military aid by his order, the district
judge of the judicial district in which the distur-
bance occurs, or the sheriff of such county, or the
mayor of such city or town may call in writing for
aid upon the commanding officer of the State Mili-
tary Forces stationed therein, or adjacent thereto;
and the civil officer making the call shall at once
notify the Governor of his action.

Mobilization Order

Sec. 3. The officer to whom the order of the
Governor, or the call of the civil authority, is direct-
ed shall, upon its receipt, forthwith order his com-
mand, or such portion thereof as may be ordered or
called for, to parade at the time and place appointed,
and shall immediately notify the Governor of his
action.

Commanding Officer’s Duty

Sec. 4. When such troops have appeared. at the
appointed place, the commanding officer thereof
shall obey and execute such-general instructions,
which shall be in writing, if practicable, otherwise
verbal instructions given in the presence of two (2)
or more credible witnesses, as he may there and
then receive from the civil authorities charged by
law with the suppression of riot, or tumult or the
preservation of the publie peace, but such command-
ing officer shall exercise his discretion as to the
proper method of practically accomplishing the in-
structions received. The kind and extent of force to
be used, and the particular means to be employed to
accomplish the object specified by the civil authority
shall be left solely to such commanding officer.

State Military Forces

Sec. 5. The Governor may order the State Mili-
tary Forces, or any part thereof, to assist the civil
authorities in guarding prisoners, or in conveying
prisoners from and to any point in this state, or
discharging other duties in connection with the exe-
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cution of the law as the public interest or safety at
any time may require.

Sale of Arms

Sec. 6. Whenever any part of the State Military
Forces of this state is on active duty pursuant to
the order of the Governor, or call of civil authority,
to aid in the enforcement of the law, the command-
ing officer of such troops may order the closing of
any place where arms, ammunition, dynamite or
other explosives are sold, and forbid the sale, bar-
ter, loan or gift of any said article so long as any of
the troops remain on duty in. such place, or in the
vicinity where such place may be located.

Regular Training

Sec. 7. Officers and enlisted men of the State
Military Forces of this state shall assemble for and
undergo drill, instruction, parades, marches and
such other training as may be authorized by Title
32, United States Code; provided, however, the Gov-
ernor of Texas may limit or extend the nature or
type of training prescribed therein and may provide
for such other training as he may see fit.

Active State Service

Sec. 8. The Military Forces of this state, includ-
ing the Texas State Guard, when called into active
service of this state in time of war, insurrection,
invasion or imminent danger thereof, or in the pre-
vention thereof, or in preparation against the same,
or under any other existing statutory or constitu-
tional authority of this state, shall, during their time
of service, be entitled to and shall receive the same
pay as is now or may hereafter be established by
the laws for Armed Forces of the United States;
provided, however, that if such pay is less than the
current state per diem, as authorized in the current
appropriations act, then in that event, members of
the Military Forces of this state ordered or called
into the service of this state shall not receive less
than the current state per diem rate for their state
military service.  This amount shall be an emolu-
ment for services and considered salary or base pay.
Any food, shelter, or transportation furnished by
the state in association with such active duty service
shall not detract from or in any way lessen the
amount of compensation to be received by the indi-
vidual concerned. It is the intent of the Legislature
to use the current state per diem as a reference
point to the emolument to be received in order that
as inflation oceurs, it will not be necessary to amend
this statute to provide for increased compensation
to offset the inflation. .

Tax Exemptions

Sec. 9. (a) All officers and enlisted men of the
State Military Forces of this state, who comply with
their military duties as prescribed by this Chapter,
shall be entitled to exemption from the payment of
any road or street tax. '
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(b) The following affidavit, sworn to before a
notary public or other person authorized to adminis-
ter oaths in the State of Texas, shall be filed in the
county tax assessor-collector’s office to support ex-
emption prescribed in the preceding subsection:

“, —_, do hereby solemnly swear or

affirm that I am a member in good standing of the
State Military Forces of the State of Texas.

Subseribed to and sworn to before me this

day of 19
SEAL
. Notary Public in and for
County,
Texas”
Disabled Men
See. 10. (a) Every member of the Military

Forces of this state who shall be wounded, disabled,
or injured, or who shall contract any disease or
illness, in line of duty while in the service of this
state in case of riot, tumult, breach of the peace,
resistance to process, invasion, insurrection, or im-
minent danger thereof, or whenhever called upon in
aid of the civil authorities, or when participating in
any training formation or activity under order of
the commanding officer of his unit, or while travel-
ing to or from his place of duty in such instances,
shall be entitled to and shall receive, or be reim-
bursed for, hospitalization, rehospitalization, and
medical and surgical care in a hospital and at his
home.appropriate for the treatment of such wound-
ing, disability, injury, disease or illness, and neces-
sary transportation incident thereto so long as such
wounding, disability, injury, disease or illness exists,
and shall receive the same pay and allowance
whether' in money or in kind, to which he was
entitled at the time when the injury was incurred or
the disease or illness contracted, during the period
of his disability but not for more than a total of
twelve (12) months after the end of his tour of duty.

(b) A member of the Military Forces of the state
who incurs a permanent disability while performing
a military duty as provided in Subsection (a) of this
section is entitled to receive a compensation based
on a percentage of total disability. In addition to
this compensation the disabled person shall be enti-
tled to and shall receive or be reimbursed for hospi-
talization, rehospitalization, and medical and surgi-
cal care in a hospital or at his home as appropriate
for the treatment of such wounding, disability, inju-
vy, disease or illness, and necessary transportation
incident thereto for the duration of his disablement.
The Adjutant General of Texas shall appoint at least
five persons, including at least one officer of the
Medical Corps, to a board of officers which shall
determine the  percentage of total disability and
award compensation for the disability. A person
who incurs a permanent disability as provided in
this subsection is. entitled to receive a compensation
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set by the board of officers of up to $440 per month
plus 122 percent of the basic pay of the grade or
rank held by that person at the time the disability
was incurred. The board of officers shall review
each award of compensation annually on a date set
by the Adjutant General of Texas to determine
whether each award of compensation should be
continued, increased, reduced, or eliminated. Com-
pensation under this subsection may not be awarded
or paid until the provisions of Subsection (a) have
been complied with.-

(¢) If a member of the Military Forces of the
state dies as a result of injuries or disease incurred
as provided in Subsection (a) of this section, his
estate shall be entitled to any reimbursement for
which the deceased would have been entitled and to
his accrued pay and allowances and compensation or
reimbursement for actual funeral expenses not to
exceed the sum of ‘$1830. His surviving spouse is
entitled to receive a compensation of $440 per
month plus 12% percent of the basic pay established
for the member of State Military Forces until the
surviving spouse dies or remarries. If the surviv-
ing spouse remarries and there are surviving chil-
dren, the children will receive compensation as fol-
lows: ‘ '

1 child $280 per month to age 18
or when married or to
age 21 if still in school
$450 per month, equally
divided, to age 18 or
when married or to age
21 if still in school
$524 per month, equally
divided, to age 18 or
when married or to age
21 if still in school
$524 per month plus $105
per month for each child
in excess of 3, equally di-
vided, to age 19 or when
married or to age 21 if
still in school
If a member of the Military Forces of this state dies
as a result of injuries or disease incurred as provid-
ed in Subsection (a) of this section and-is not mar-
ried but is survived by children under 18 years of
age, the children are entitled to compensation as
enumerated above. - If the surviving spouse of the
‘member of the State Military Forces dies and there
are children under -age 18, the compensation for
children as set forth in this section will be payable
to the children or guardian. The compensation or
reimbursement, as well as the cost of carrying out
the other provisions of this section, shall be paid out
of any funds in the State Treasury available to or
appropriated for the use of the Military Forces of
this state in the same manner provided for other
expenditure of state funds; provided, however, that
no compensation or reimbursement shall be paid.in
.any case where the same is payable under the

2 children
3 children

More than 3 children
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provisions of any federal law or regulation, and the
claim results from activity related to the perform-
ance of duty or training in compliance with the
provisions of federal law or regulations.

(d) The Adjutant General shall administer the
provisions of this Act and shall prescribe such rules
and regulations not inconsistent with law as may be
necessary to carry out the provisions of this Act and
the decision as to whether any wounding, disability,
injury, disease, illness or death is in line of duty or
as a result thereof, shall be made by the Adjutant
General after proper investigation and hearing pur-
suant to such regulations as he may prescribe.
Further, the Adjutant General shall have power to
make interagency agreements or contracts with any
agency of the state government to carry out the
provisions-of this Act.

Construction as Compensation for Services,
Disabled Men

Sec. 11. The provisions of this Act shall in no
wise be construed to be a gratuity but shall be
construed to be compensation for services for which
each member of the Military Forces of this state
shall be deemed to have bargained for and con-
sidered as a condition of his enlistment and employ-
ment.

Transportation, Etc.

Sec. 12. When troops of this state are in active
state duty status the state shall make suitable pro-
visions for their pay, transportation, subsistence
and quarters under such regulations as the Adju-
tant General may prescribe.

Exempt From Arrest

Sec. 13. (a) No person belonging to the Military
Forces of this state shall be arrested while going on
duty or returning from any place at which he may
be required to attend for military duty, except in
cases of treason, felony or breach of the peace.

(b) This Article shall not be construed to prevent
a peace officer from issuing a traffic summons or
citation to appear in court at a subsequent date
which shall not conflict with such member of the
State Military Forces duty hours.
[Acts 1963, 58th Leg., p. 209, ch. 112, § 1. Amended by
Acts 1967, 60th Leg., p. 166, ch. 87, § 1, eff. Aug. 28, 1967;
Acts 1971, 62nd Leg., p. 1138, ch. 252, § 1, eff. Aug. 30,
1971; Acts 1981, 67th Leg., p. 3141, ch. 827, § 2, eff. Aug.
31, 1981; Acts 1983, 68th Leg., p. 508, ch. 104, eff. Aug.
29, 1983.]

Section 2 of the 1983 amendatory act provides:

“This Act applies to a claim for compensation without regard to
the date on which the claim is filed.”

Art. 5784. Arms, Equipment, Etc.

Private Use

Sec. 1. No officer or enlisted man of the State
Military Forces having property in charge shall lend
for private use, or permit to be used for any other
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purpose than the legitimate purpdse intended, any
public property that he may be responsible for to
the Governor.

Provided by State

Sec. 2. All organizations shall be provided by
this state with such arms, equipment, books of
instruction and of record and other supplies as may
be necessary for the proper performance of the
duty required of them by this Chapter. Each or-
ganization shall keep such property in proper repair
and in good condition.

Warrant for Seizure

-Sec. 3. Whenever it comes to the knowledge of
the Governor, on the affidavit of a credible person,
that the persons having arms, equipment, or other
military property issued by this state for the use of
the military forces of this state without authority of
law, fail or refuse to deliver up such property, he
shall issue his warrant to the sheriff of the county
where such persons may be or reside, commanding
such sheriff to seize and take into his possession
such arms, equipments, or other military property,
and keep the same subject to the further order of
the Governor. Any sheriff receiving such warrant
shall without delay execute the same as directed,
and in executing such warrant he may summon to
his aid the power of the county and any command of
the State Military Forces of this state that may be
convenient.

Sheriff to Collect Arms

Sec. 4. Each sheriff shall, from time to time,
collect such arms or property as may be liable to
loss or in the hands of unauthorized persons, and
such property when collected shall be kept safely
subject to the order of the Governor, to whom a
report of such collection shall be made. The official
bond of sheriff’s shall extend to and include the
faithful performance of their duties under this and
the preceding Sections.

Exempt From Execution

Sec. 5. Arms, equipments, clothing or other mili-
tary supplies issued by this state to organizations or
members of the State Military Forces for military
purposes, shall be exempt from levy and sale by
virtue of an execution for debt, or any other legal
proceedings.

Governor to Draw Arms

Sec. 6. The Governor in his official capacity is
authorized to draw from the United States Govern-
ment all arms, equipment, munitions, or other mili-
tary stores to which this state may, from time to
time, be entitled, for the use of State Military
Forces and may execute such bonds in the name of
the state as may be necessary or requisite to secure
their issuance.
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Storing Arms

Sec. 7. The Governor shall cause all arms,
equipment, munitions, or other military property
belonging to or under the control of this state, to be
stored at such points as he may deem to the best
interests of this state. :

Uniform

Sec. 8. The uniform for officers and enlisted
men of the State Military Forces of this state shall
be the same as that prescribed for the Armed
Forces of the United States, with such modifications
as the Governor may deem necessary from time to
time. All uniforms and other military property
issued by this state shall be used for military pur-
poses only, and when issued shall be receipted for,
and kept and accounted for in such manner as the
Adjutant General may prescribe.

[Acts 1963, 58th Leg., p. 209, ch, 112, § 1]

Art. 5785. Oaths

Those who are appointed, enlisted, or drafted in
the active militia or State Military Forces shall take
and subscribe an oath in the following form:

“I, ——, do solemnly swear that I will bear
true faith and allegiance to the State of Texas and
to the United States of America; that I will serve
them honestly and faithfully against all their ene-
mies whomsoever, and that I will obey the orders of
the Governor of Texas, and the orders of the offi-
cers appointed over me, according to the laws, rules
and articles for the government of the Military
Forces of the State of Texas.”

[Acts 1963, 58th Leg., p. 209, ch. 112, § 1]
Art. 5786. General Provisions

Change of Venue

" See. 1. Any officer or member of the Military
Forces of this state, who is sued for any injury to
persons or property done while performing, or en-
deavoring to perform, any duty required of him by
this law, shall have the right, and the court in which
suit is pending, upon the application of the person
sued, shall remove the venue of such cause to some
court of competent jurisdiction in another county
not subject to the same or some other disqualifica-
tion; provided, such application is supported by the
affidavit of two credible persons to the effect that
they have good reason to believe that the defendant
cannot have a fair and impartial trial before such
court.

Assistance

Sec. 2. Each Commissioners Court and the coun-
cil or commission of each city or town in this state is
hereby authorized in their discretion, to appropriate
a sufficient sum, not otherwise appropriated, to pay
the necessary expenses of the administrative units
of the National Guard of this state located in their
respective counties and in or near their respective
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cities or towns; not to exceed the sum of One
Hundred Dollars ($100) per month for such ex-
penses from any one such court, council or commis-
sion for any one organization; and in addition, in
behalf of their respective counties, cities or towns,
to donate, either in fee simple or otherwise, to the
Texas National Guard Armory Board, or to any one
or more of said units for conveyance to said Board,
one or more tracts of land as sites upon which to
construct armories and other buildings suitable for
use by such units; and any and all such donations
heretofore made to said Board are hereby validated
and any such donation heretofore made to any such
administrative unit, either as a corporation or other-
wise, and conveyed or to be conveyed to said Board,
is hereby validated. Administrative unit as referred
to in this Section means a company or squadron size
organization or a separately administered or located
platoon or flight.

Right of Way on Street

‘Sec. 3. The commanding officer of any portion
of the State Military Forces of this state, parading
or performing any military duty in any street or
highway, may require any or all persons in such
street or highway to yield the right-of-way to such
State Military Forces; provided, that the carriage of
the United States mails, the legitimate functions of
the police and the progress and operations of hospi-
tal ambulances, fire engines and fire departments
shall not be interfered with thereby.

Gambling, Etc.

Sec.. 4. ‘The commanding officer upon any occa-
sion of duty may place in arrest, during the continu-
ance thereof, any person who shall trespass upon
the camp ground, parade ground, armory or other
place devoted to such duty, or shall in any way or
manner interrupt or molest the orderly discharge of
duty by those under arms, or shall disturb or pre-
vent the passage of troops going to and returning
from any duty. He may prohibit and prevent the
holding of huckster or auction sales, and all gam-
bling within the limit of the post, camp ground,
place of encampment, parade, or drill under his
command. And he may, in his discretion, abate as a
common nuisance all such sales.

Insurrection

Sec. 5. Whenever any portion of the military
forces of this state is employed in aid of the civil
authority, the Governor, if in his judgment the
maintenance of law and order will thereby be pro-
moted may, by proclamation, declare the county or
city in which the troops are serving, or any special
portion thereof, to be in a state of insurrection.

Foreign Troops

Sec. 6. No armed military force from another
state, territory or district shall be permitted to enter
this state without the permission of the Governor,

MILITIA—SOLDIERS, SATLORS AND MARINES

Art. 5787

unless such force is a part of the United States
Armed Forces.

Secs. 7, 8. Repealed by Acts 1965, 59th Leg., p.

'1601, ch. 690, § 3.

[Acts 1963, 58th Leg., p. 209, ch. 112, § 1. Amended by
Acts 1965, 59th Leg., p. 1601, ch. 690, § 3.]

Art. 5787. Veterans County Service Office

Veterans County Service Office

Sec. 1. (a) Creation, maintenance, salaries. The
office of Veterans County Service Office is hereby
created. When the Commissioners Court of a coun-
ty shall determine that such an office is a public
necessity in order that those residents of a county
who have served in the armed forces may promptly
properly and rightfully obtain the benefits to which
they are entitled, it shall, by a majority vote of the
full membership thereof, maintain and operate such
an office and shall appoint a Veterans County Ser-
vice Officer and such Assistant Veterans. County
Service Officers as shall be deemed necessary by
the county Commissioners Court. Such Veterans
County Service Officer and/or Assistant Veterans
County Service Officers, shall receive a salary and
other necessary expenses fixed by the county Com-
missioners Court as provided by Chapter 622, Acts
of the 62nd Legislature, Regular Session, 1971 (Ar-
ticle 8912k, Vernon’s Texas Civil Statutes). The
salary shall be paid in equal monthly installments
out of the general funds of the county. All salaries
and travel expense, including all necessary expenses
in connection with attendance of Service Officers
schools and conferences of such Veterans County
Service Officer and/or Assistant Veterans County
Service Officers and all salaries of the personnel of
such office and other expenses of such office shall
be paid on order of the Commissioners Court; pro-
vided that the population of the county, and the
number of ex-service men and women in the county,
shall definitely be taken into account in fixing the
salary of the Veterans County Service Officer, and
such Assistant Veterans County Service Officers as
may be appointed.

(b) Appointment of officers, term, qualifications.
Such Veterans County Service Officer and/or As-
sistant . Veterans County Service Officers, shall, if
so appointed, serve for the remainder of the current
county fiscal year during which they are appointed
and thereafter shall be appointed for and serve for,
a term of two (2) years, unless sooner removed for
cause by the appointing authority. Such Veterans
County Service Officer and such Assistant Veterans
County Service Officer shall be qualified by educa-
tion and training for the duties of such office. They
shall be experienced in the law, regulations, and
rulings of the United States Veterans Administra-
tion controlling cases before them, and shall them-
selves have served in the active Military, Naval or
other Armed Forces or Nurses Corps of the United
States or Canada during the Spanish American War,
World War I, World War II, the Korean War (com-
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monly referred to as the Korean Conflict or the
Korean Police Action) or during the period from
July 1953 through the Viet Nam conflict, for a
period of at least four (4) months or, if less than
four (4) months have a service-connected disability,
and have been honorably discharged from such ser-
vice, or a widowed Gold Star Mother or un-remar-
ried widow of a serviceman or veteran whose death
resulted from service, and shall have been given a
certificate of approval by the Veterans Affairs Com-
mission, and/or a letter of approval from the State
Commander of a veterans organization chartered by
Congress; provided however, that lack of such cer-
tificate or letter shall not disqualify a person other-
wise qualified. A statement showing that applicant
possess the above necessary qualifications shall be
filed with the county Commissioners Court at or
before the time said appointments are made, and
the filing thereof shall be a condition precedent to
such appointment.

(c) Duties, fees forbidden. The duty of the Veter-
ans County Service Officer and/or the Assistant
Veterans County Service Officer shall be to aid all
residents of the county and/or counties providing
for such officers who served in the Military, Naval,
or other Armed Forces or Nurses Corps of the
United States during any war or peacetime enlist-
ment, and/or veterans and/or orphans and/or de-
pendents in preparing, submitting and presenting
any claim against the United States or any state,
for compensation, hospitalization, insurance or other
item or benefits to which they may be entitled under
the existing laws of the United States, or of any
state, or such laws as may hereafter be enacted,
pertinent thereto. It shall also be their duty to
defeat all unjust claims that may come to their
attention. No fees, either directly or indirectly, for
any service rendered by such Veterans County Ser-
vice Officer and/or Assistant County Service Offi-
cer shall be charged of applicant, nor shall they
permit the payment of any fee by applicant to any
third person for services that might be rendered by
them, nor seek to influence the execution of a power
of attorney to one national service organization over
that of another.

(d) Entry into records of institutions. Said offi-
cers shall be given official entry into records of the
eleemosynary and penal institutions of the State of
Texas under the rules and regulations of the Board
of Control governing eleemosynary institutions, and
under the rules and regulations of the Texas De-
partment of Corrections governing the Texas Prison
System, for the purpose of determining the status
of any person confined therein in regard to any
benefit to which such person may be entitled.

(e) Joint employment by two or more counties.
The Commissioners Court of any county may make
an arrangement or agreement with one or more
other contiguous counties whereby all such coun-
ties, parties to the arrangement or agreement, may
jointly employ and compensate a Veterans County
Service Officer under the provisions of this Act, in

MILITIA—SOLDIERS, SAILORS AND MARINES

3518

which event the amount of compensation which
would be paid by each such county under said
agreement and the travel and such other miscellane-
ous expenses authorized by the Commissioners
Court which would be paid by each such county
under said agreement, shall be expressly stipulated
in said agreement and said office shall be estab-
lished and said arrangement and agreement entered
into and such officers appointed and employed by a
majority vote of the full membership of the County
Commissioners Court of the respective counties who
are parties to said arrangement and agreement.

Sec. 2. Repealed by Acts 1981, 67th Leg., p.
2825, ch. 762, § 2, eff. Sept. 1, 1981.

Veterans Affairs Commission

Sec. 3. (a) Declaration of purpose: It is hereby
declared that the purpose of this Act is to give
proper care and assistance to Texas veterans.

(b) Creation, membership: There is hereby creat-
ed and established by this Act, a Veterans Affairs
Commission of the State of Texas. The Commission
shall be composed of six (6) members who shall be
appointed by the Governor, with the advice, consent
and confirmation of the Senate. Appointments to
the Commission shall be made without regard to the
race, creed, sex, religion, or national origin of the
appointees. The members of the Commission shall
be citizens and bona fide residents of the State of
Texas, and at least four (4) members of the Commis-
sion shall have been honorably discharged or honor-
ably released from active military service of the
United States. At all times at least one member of
the Commission shall be a person who is classified
as a disabled veteran by the Veterans Administra-
tion of the United States or the successor to that
agency or by the branch of the Armed Forces of the
United States in which he served, and whose disabil-
ity is service-connected and compensable. No mem-
ber of the Commission shall have a discharge from
military service that is less than honorable. No two
(2) members of the Commission shall reside in the
same Senatorial District, and not more than one (1)
shall be from a Senatorial District composed of one
(1) county. A person who, because of his activities
on behalf of a veterans association, is required to
register as a lobbyist under Chapter 422, Acts of
the 63rd Legislature, Regular Session, 1973, as
amended (Article 6252-9c, Vernon’s Texas Civil
Statutes), may not serve as a member of the Com-
mission or act as the general counsel to the Commis-
sion. Members shall be appointed for staggered
terms of six (6) years. Each member shall serve
until the appointment and qualification of his suc-
cessor. Each member of the Commission is entitled
to a per diem as set by legislative appropriation for
each day that the member engages in the business
of the Commission. A member may not receive any
compensation for travel expenses, including ex-
penses for meals and lodging, other than transpor-
tation expenses. A member is entitled to compensa-
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tion for transportation expenses as prescribed by
the General Appropriations Act.

(b-1) The Veterans Affairs Commission of the
State of Texas is subject to the Texas Sunset Act,
as amended (Article 5429k, Vernon’s Texas Civil
Statutes); and unless continued in existence as pro-
vided by that Act the commission is abolished effec-
tive September 1, 1993. The Commission is subject
to the open meetings law, Chapter 271, Acts of the
60th Legislature, Regular Session, 1967, as amend-
ed (Article 6252-17, Vernon’s Texas Civil Statutes),
and the Administrative Procedure and Texas Regis-
ter Act, as amended (Article 6252-13a, Vernon's
Texas Civil Statutes).

(¢} Duties. It shall be the duty of the Commis-
sion to:

(1) Make a compilation of the laws, federal, state
and local, enacted for the benefit of members of the
Armed Forces; for veterans and their families and
dependents; collect data and information as to ser-
vices and facilities available to veterans; to cooper-
ate with veterans service agencies throughout the
state; to inform members of the Armed Forces,
veterans, their families and dependents, and mili-
tary and civilian authorities regarding the existence
or availability of (i) educational training and re-
training facilities; (ii) health, medical, rehabilitation
and housing services and facilities; (iii) employment
and re-employment services; (iv) provisions of fed-
eral, state and local laws affording rights, privileg-
es, and benefits to members of the Armed Forces,
veterans, their families, and dependents; and (v)
other matters of similar, related or appropriate na-
ture.

(2) Assist veterans and their families and depend-
ents in presentation, proof and establishment of
such claims, privileges, rights and other benefits as
they may have under federal, state or local laws.

(3) Cooperate with all national, state and local
governmental and private agencies securing servic-
es or any benefits to veterans, their families and
dependents.

(4) Investigate abuses or exploitation of veterans,
their families or dependents, to correct where possi-
ble, and to recommend legislation where necessary
for full correction.

(5) Coordinate the services and activities of all
state departments or divisions having services and
resources affecting veterans, their families or their
dependents.

(6) Cooperate with and assist in training of coun-
ty service officers. No fees, either directly or indi-
rectly, shall be charged applicant for any service
rendered by the Veterans Affairs Commission, nor
shall the Commission permit the payment of any fee
by applicant to any third person for services that
may be rendered.

(dy Organization, meeting, reports. The Commis-
sion may make such rules and regulations for its
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administration as it considers necessary. The Com-
mission shall elect from among its members a chair-
man, a vice-chairman, and a secretary to serve for
one (1) year, and annually thereafter shall elect
such officers who shall serve until their successors
are appointed and qualified. Four (4) members
shall constitute a quorum and no action shall be
taken by less than a majority of the Commission.
The Commission shall hold regular meetings at least
once in every three (8) months. The State Auditor
shall audit the financial transactions of the Commis-
sion during each fiscal year. The Commission shall
on or before December 1 of each year make in
writing to the Governor and the presiding officer of
each house of the Legislature a complete and de-
tailed annual report accounting for all funds re-
ceived and disbursed by the Commission during the
preceding year.

(e) Offices and expenses. Suitable offices and
office equipment shall be provided by the State of
Texas for the Veterans Affairs Commission in the
City of Austin. The Commission may incur the
necessary expenses for office furniture, stationery,
printing, incidentals, and other expenses necessary
to perform its work, and sufficient office personnel,
stenographers, typists, and clerical help shall be
employed to maintain the efficient operation of the
office. The Commission shall be authorized to pay
the expenses provided in paragraph (e) hereof from
the appropriation hereinafter transferred to the
Commission.

(f) Executive Director. The Commission shall
employ a well-qualified Executive Director. He
shall be appointed with due regard to his fitness by
past experience and training and should be well-
qualified to administer the policies of the Commis-
sion. He shall devote his entire time to the duties
of the office, as prescribed by this Act, and shall not
actively engage or be employed in any other busi-
ness, vocation, or profession while serving as Exec-
utive Director. The Director shall be responsible
for placing into operation the policies and instruc-
tions promulgated by the Veterans Affairs Commis-
sion, and shall serve as Executive Officer of the
Commission, but he shall not have the power to
vote. The Director shall be in charge of the offices
of the Commission, shall direct the paid personnel of
the Commission, and be responsible to the Commis-
sion for all reports, data, and so forth, required by
the Commission.

(g), (h) Repealed by Acts 1981, 67th Leg., p. 2825,
ch. 762, § 2, eff. Sept. 1, 1981.

(i) Powers of Director. The Executive Director
shall have power to administer oaths, certify under
the seal of the Commission to official acts, take
depositions within or without the State of Texas, as
now provided by law, and compel the production of
pertinent books, accounts, records and documents.
The Executive Director or his designee shall develop
an intraagency career ladder program, one part of
which shall be the intraagency posting of all nonen-
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try level positions for at least 10 days before any
public posting. The Executive Director or his desig-
nee shall develop a system of annual performance
evaluations based on measurable job tasks. All
merit pay authorized by the Executive Director
must be based on the system established under this
subsection.

() to ({) Repealed by Acts 1981, 67th Leg., p.
2825, ch. 762, § 2, eff. Sept. 1, 1981.

(m) It is a ground for removal from the Commis-
sion if a member:

(1) does not have at the time of appointment the
qualifications required by Subsection (b) of this
section for appointment to the Commission;

(2) does not maintain during the service on the
Commission the qualifications required by Subsec-
tion (b) of this section for appointment to the Com-
mission;

(8) violates a prohibition relating to conflict of
interest prescribed by Subsection (b) of this section;
or

(4) fails to attend at least half of the regularly
scheduled Commission meetings held in a calendar
year, excluding meetings held while the person was
not a member of the Commission.

(n) If a ground for removal of a member from the
Commission exists, the Commission’s actions during
the existence of the ground for removal are not
invalid for that reason.

(0) The Commission shall prepare information of
consumer interest describing the functions of the
Commission and the Commission’s procedures by
which consumer complaints are filed with and re-
solved by the Commission. The Commission shall
make the information available to the general public
and appropriate state agencies.

[Acts 1963, 58th Leg., p. 209, ch. 112, § 1. Amended by
Acts 1965, 59th Leg., p. 604, ch. 208, § 1; Acts 1967, 60th
Leg., p. 282, ch. 133, §§ 1, 2, eff. May 5, 1967; Acts 1977,
65th Leg., p. 1839, ch. 785, § 2.051, eff. Aug. 29, 1977;
Acts 1981, 67th Leg., p. 2828, ch. 762, §§ 1, 2, eff. June 17,
1981; Acts 1983, 68th Leg., p. 5000, ch. 895, § 1, eff. Aug.
29, 1983.]

Sections 8 and 4 of Acts 1981, 67th Leg., p. 2825, ch. 762,
provide:

“Sec. 3. (a) A person holding office as a member of the Veter-
ans Affairs Commission on the effective date of this Act continues
to hold the office for the term for which the member was originally
appointed.

“(b) The governor shall appoint a person to fill the new office on
the commission. The initial term for this new office expires in
1985.

“Sec. 4. (a) This Act takes effect September 1, 1981.

“(b) The requirements under Subsection (i), Section 3, Article
5787, Revised Civil Statutes of Texas, 1925, as amended by this
Act, that the executive director of the commission develop an
intraagency career ladder program and a system of annual per-
formance evaluations shall be implemented before September 1,

1982. The requirement of Subsection (i) of Section 3 that merit
pay is to be based on that system shall be implemented before
September 1, 1983.”
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Art. 5788. Texas Code of Military Justice
SUBCHAPTER 1. GENERAL PROVISIONS

Definitions
Sec. 1. In this Code:

(1) “State Judge Advocate General” means the
Judge Advocate General of the State Military
Forces, commissioned therein, and responsible for
supervising the administration of military justice in
the state military forces, and performing such other
legal duties as may be required by the Adjutant
General.

(2) “State military forces” means the National
Guard of this state, as defined in Section 101(3), (4)
and (6) of Title 32, United States Code, and any
other militia or military forces organized under the
laws of the state.

(3) “Commanding Officer” includes commissioned
officers and warrant officers, as applicable.

(4) “Officer” means commissioned or warrant of-
ficer.

(5) “Superior Commissioned Officer” means a
commissioned officer superior in rank or command.

(6) “Officer candidate” means a cadet of the state
officer candidate school.

(7) “Enlisted member” means a person in an en-
listed grade.

(8) “Military” refers to any or all of the state
military forces.

(9) “Accuser” means a person who signs and
swears to charges, any person who directs that
charges nominally be signed and sworn to by anoth-
er, and any other person who has an interest other
than an official interest in the prosecution of the
accused.

(10) “Military Judge” means an official of a
court-martial detailed in accordance with Section 26
of this Code.

(11) “Convening authority” includes, in addition
to the person who convened the court, a commis-
sioned officer commanding for the time being, or a
successor in command.

(12) “Legal officer” means any commissioned of-
ficer of the state military forces designated to per-
form legal duties for a command.

(13) “Grade” means a step or degree, in a gradu-
ated scale of office or military rank, that is estab-
lished and designated as a grade by law or regula-
tion.

(14) “Rank” means the order of precedence
among members of the state military forces.

(15) “Active state duty” means all duty.authoriz-
ed under the Constitution and laws of the State of
Texas and all training authorized under Title 32,
United States Code.
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(16) “Judge Advocate” means any commissioned
officer who is certified by the State Judge Advocate
General,

17y “Military Court” means a court-martial, a
court of inquiry, a military commission, or a provost
court.

(18) “May” is used in a permissive sense.
(19) “Shall” is used in an imperative sense.

(20) “He,” where used, means, and shall be inter-
preted to include, both the masculine and feminine
gender.

(21) “Code” means this Act.

‘Persons Subject to This Code »
Sec. 2. This Code applies to all members of the

state military forces who are not in federal service.

Jurisdiction to Try Certain Personnel

Sec. 3. (a) Each person discharged from the
state military forces who is later charged with hav-
ing fraudulently obtained his discharge is, subject
to Section 43 of this Code, subject to trial by court-
martial on that charge and is, after apprehension,
subject to this Code while in custody of the military
for that trial.” Upon conviction of that charge he is
subject to trial by court-martial for all offenses
under this Code committed before the fraudulent
discharge.

(b) No person who has deserted from the state
military forces may be relieved from amenability to
the jurisdiction of this Code by virtue of a separa—
tion from any later period of service.

Sec. 4. Reserved.

Territorial Applicability of the Code

Sec. 5. (a) This Code ‘applies in all places. It
also applies to all persons otherwise subject to this
Code while they are serving outside the state, and
while they are going to and returning from such
service outside the state, in the same manner and to
the same extent as if they were serving inside the
state.

(b) Courts-martial and courts of inquiry may be
convened and -held in units of the state military
forces while those units are serving outside the
state, with the same jurisdiction and power as to
persons subject to this Code as if the proceedings
were held inside the state, and offenses committed
outside the state may be ’med and pumshed either
inside or outside the state.

Judge Advocates and Legal Officers

Sec. 6. (a) The Adjutant General shall appoint
an officer of the state military forces as State
Judge Advocate General. To be eligible for appoint-
ment, an officer must be a member of the bar of a
Federal Court and of the highest court of the State
of Texas for at least 5 years. ,
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(b) The Adjutant General shall appoint judge ad-
vocates and legal officers upon recommendation of
the State Judge Advocate General. To be eligible
for appointment, judge advocates or legal officers
must be officers of the state military forces and
members of the bar of a Federal Court and of the
highest court of the State of Texas.

(c) The State Judge Advocate General or his as-
sistants shall make frequent inspections in the field
in supervision of the administration of military jus-
tice.

(d) Convening authorities shall at all times com-
municate directly with their staff judge advocates
or legal officers in matters relating to the adminis-
tration of military justice; and the staff judge advo-
cates or legal officers of any command are entitled
to communicate directly with the staff judge advo-
cates or legal officers of a superior or subordinate
command, or with the State Judge Advocate Gener-
al.

(e) No person who has acted as member, military

‘judge, trial counsel, assistant trial counsel, defense

counsel, assistant defense counsel, or investigating
officer, or who has been a witness for either the
prosecution or defense in any case may later act as
staff judge advocate or legal officer to any review-
ing authority upon the same case.

SUBCHAPTER II. APPREHENSION
AND RESTRAINT

Apprehension

Sec. 7. (a) Apprehension is the taking of a per-
son into custody.

(b) Any person authorized by this Code, or by
regulations issued under it, to apprehend persons
subject to this Code, any marshal of a court-martial
appointed pursuant to the provisions of this Code,
and any peace officer having authority to apprehend
offenders under the laws of the United States or of
a state, may do so upon reasonable belief that an
offense has been committed and that the person
apprehended committed it.

(¢} Commissioned officers, warrant officers, and
noncommissioned officers have authority to quell
quarrels, frays, and disorders among persons sub-
ject to this Code and to apprehend persons subject
to this Code who take part therein.

Apprehension of Deserters

Sec. 8, Any civil officer or peace officer having
authority to apprehend offenders under the laws of
the United States or.of a state, territory, common-
wealth, or possession, or the District of Columbia,
may summarily apprehend a deserter from the state
military forces and deliver him into the custody of
the state military forces.

Imposition of Restraint

Sec. 9. (a) Arrest is the restraint of a person by
an order, not imposed as a punishment for an of-
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fense, directing him to remain within certain speci-
fied limits. Confinement is the physical restraint of
a person.

(b) An enlisted member may be ordered into ar-
rest or confinement by any commissioned officer by
an’ order, oral or written, delivered in person or
through other persons subject to this Code or
through any person authorized by this Code to
apprehend persons. A commanding officer may
authorize warrant officers or noncommissioned offi-

cers to order enlisted members of his company or.

subject to his authority into arrest or confinement.

"(c) A commissioned officer or warrant officer
may be ordered apprehended or into arrest or con-
finement only by a commanding officer to whose
authority he is subject, by an order, oral or written,

delivered in person or by another commissioned.

officer. The authority to order such persons ap-
prehended or into arrest or. confinement may not be
delegated.

(d) No person may be ordered apprehended or
into arrest or confinement except for probable
cause.

(e) This Section does not limit the authority of
persons authorized to apprehend offenders to se-
cure the custody of an alleged offender until proper
authority may be notified.

Restraint of Persons Charged With Offenses

Sec. 10. Any person subject to this Code
charged with an offense under this -Code shall be
ordered into arrest or confinement, as circumstane-
es may require; but when charged with only an
offense normally tried by a summary court-martial,
such person shall not ordinarily be placed in confine-
ment. When any person subject to this Code is
placed in arrest or confinement prior to trial, imme-
diate steps shall be taken to inform him of the
specific wrong of which he is accused and to try him
or to dismiss the charges and release him. Persons
confined other than in a guardhouse, whether be-
fore, during, or after trial by a military court, shall
be confined in civil jails.

Reports and Receiving of Prisoners

Sec. 11. (a) No provost marshal, commander of
a guard, master at arms, warden, keeper, or officer
of a city or county jail or any other jail, designated
under Section 10 of this Code, may refuse to receive
or keep any prisoner committed to his charge, when
the committing person furnishes a statement,
signed by him, of the offense charged against the
prisoner. '

(b) Every commander of a guard, master at arms,
warden, Keeper, or officer of a city or county jail or
of any other jail, designated under Section 10 of this
Code, to whose charge a prisoner is committed shall,
within 24 hours after that commitment or as soon as
he is relieved from guard, report to the commanding
officer of the prisoner the name of the prisoner, the

MILITIA—SOLDIERS, SAILORS AND MARINES

3522

offense charged against him, and the name of the
person who ordered or authorized the commitment.

Sec. 12. Reserved.
Punishment Prohibited Before Trial

Sec. 13. Subject to Section 57 of this Code, no
person, while being held for trial or the result of
trial, may be subjected to punishment or penalty
other than arrest or confinement upon the charges
pending against him, nor shall the arrest or confine-
ment imposed upon him be any more rigorous than
the circumstances require to insure his presence,
but he may be subjected to minor punishment dur-
ing that period for infractions of discipline.

Delivery of Offenders to Civil Authorities

Sec. 14. (a) Under such regulations as may be
prescribed under this Code a person subject to this
Code who is on active state duty who is accused of
an offense against civil authority may be delivered,
upon request, to the civil authority for trial.

(b) When delivery under this Section is made to
any civil authority of a person undergoing sentence
of a court-martial, the delivery, if followed by con-
viction in a civil tribunal, interrupts the execution of
the sentence of the court-martial, and .the offender,
after having answered to the civil authorities for his
offense, shall, upon the request of competent mili-
tary authority, be returned to military custody for
the completion of his sentence.

SUBCHAPTER III. NON-JUDICIAL
PUNISHMENT

Commanding Officer’s Non-judicial Punishment

Sec. 15. (a) Under such regulations as the Gov-
ernor may prescribe, limitations may be placed on
the powers granted by this Section with respect to
the kind and amount of punishment authorized, the

“categories of commanding officers and warrant offi-

cers exercising command authorized to exercise
those powers, the applicability of this Section to an
accused who demands trial by court-martial and the
kinds of courts-martial to which the case may be
referred upon such a demand. 'However, except in
the case of a2 member attached to or embarked in a
vessel, punishment may not be imposed upon any
member of the state military forces under this Sec-
tion if the member has, before the imposition of
such punishment, demanded trial by court-martial in
lieu of such punishment. Under similar regulations,
rules may be prescribed with respect to the suspen-
sion of punishments authorized hereunder. If au-
thorized by regulations of the Governor, the Gover-
nor or an officer of general rank in command may
delegate his powers under this Section to a principal
assistant. If disciplinary punishment other than
admonition or reprimand is to be imposed, the ac-
cused shall be afforded the opportunity to be repre-
sented by defense counsel having the qualifications
prescribed under Section 27(b), if available. Other-
wise, the accused shall be afforded the opportunity
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to be represented by any available commissioned
officer of his choice. The accused may also employ
civilian counsel of his own choosing at his own
expense. In all proceedings, the accused is allowed
3 duty days, or longer on written justification, to
reply to the notification of intent to impose punish-
ment under this Section.

(b) Subject to subsection (a) of this Section, any
commanding officer may, in addition to or in lieu of
admonition or reprimand, impose one or more of the
following disciplinary punishments for minor of-
fenses without the intervention of a court-martial:

(1) upon officers of his command;

(A) restriction to certain specified limits with or
without suspension from duty, for not more than 30
days;

(B) if imposed by the Governor, or an officer of
general rank in command;

(i) arrest in quarters for not more than 30 days;

(ii) forfeiture of not more than one-half of 1
month’s pay per month for 2 months or a fine of not
more than $75;

(i) restriction to certain specified limits, with or
without suspension from duty, for not more than 60
days;

(iv) detention of not more than one-half of one
month’s pay per month for 3 months;

(2) upon other personnel of his command;

(A) if imposed upon a person attached to or em-
barked in a vessel, confinement for not more than 3
days;

(B) correctional custody for not more than 7 days;

(C) forfeiture of not more than 7 days pay or a
fine of not more than $50;

(D) reduction to the next inferior pay grade, if
the grade from which demoted is within the promo-
tion authority of the officer imposing the reduction
or any officer subordinate to the one who imposes
the reduction;

(E) extra duties including fatigue or other duties,
for not more than 30 days, which need not be
consecutive, and for not more than 2 hours per day,
holidays included;

(F) restriction to certain specified limits, with or
without suspension from duty for not more than 14
days;

" (G) detention of not more than 14 days pay;

(H) if imposed by an officer of the grade of major
or above;

(i) the punishment authorized under subsection
(b)(2)(A) of this Section;

(i) correctional custody for not.more than 30
days;
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(ili) forfeiture of not more than one-half of 1
month’s pay per month for 2 months or a fine of not
more than $100;

(iv) reduction to the lowest or any intermediate
pay grade, if the grade from which demoted is
within the promotion authority of the officer impos-
ing the reduction or any officer subordinate to the
one who imposes the reduction, but an- enlisted
member in a pay grade above E-4 may not be
reduced more than 2 pay grades;

(v) extra duties, including fatigue or other duties,
for not more than 45 days which need not be consec-
utive and for not more than 2 hours per day, holi-
days included;

(vi) restriction to certain specified limits with or
without suspension from duty, for not more than 60
days;

(vii) detention of not more than. one-half of 1
months pay per month for 3 months, Detention of
pay shall be for a stated period of not more than 1
year but if the offender’s term of service expires
earlier, the detention shall terminate upon that expi-
ration. No 2 or more of the punishments of arrest
in quarters, correctional custody, extra duties, and
restriction may be combined to run consecutively in
the maximum amount imposable for each. Whenev-
er any of those punishments are combined to run
consecutively, there must be an apportionment. In
addition, fine or forfeiture of pay may not be com-
bined with detention of pay without an apportion-
ment. For the purposes of this subsection “correc-
tional custody” is the physical restraint of a person
during duty or non-duty hours and may include
extra dutles, fatigue duties, or hard labor, If prac-
ticable, correctional custody will not be served in
immediate association with persons awaiting trial or
held in confinement pursuant to trial by courts-mar-
tial.

(c) An officer in charge may impose upon enlisted
members assigned to the unit of which he is. in
charge such of the punishments authorized under
subsection (b)(2)(A)~(G) of this Section as the Gover-
nor may specifically prescribe by regulation.

(d) The officer who imposes the punishment au-
thorized in subsection (b) or his successor in com-
mand, may, at any time, suspend probationally any
part or amount of the unexecuted punishment im-
posed and may suspend probationally a reduction in
grade or fine or forfeiture imposed under subsee-
tion (b), whether or not executed. In addition, he
may, at any time, remit or mitigate any part or
amount of the unexecuted punishment imposed and
may set aside in whole or in part the punishment,
whether executed or unexecuted; and restore all
rights, privileges, and property affected. He may
also mitigate reduction in grade to fine or forfeiture
or detention of pay.

When mitigating:
(1) arrest in quarters to restriction, or
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(2) extra duties to restriction, the mitigated pun-
ishment shall not be for a greater period than the
punishment mitigated. When mitigating forfeiture
of pay to detention of pay, the amount of the
detention shall not be greater than the amount of
the forfeiture. When mitigating reduction in grade
to fine, forfeiture or detention of pay, the amount of
the fine, forfeiture or detention shall not be greater
than the amount that could have been imposed
initially under this Section by the officer who im-
posed the punishment mitigated.

(e) A person punished under this Section who
considers his punishment unjust or disproportionate
to the offense may, through the proper channel,
appeal to the next superior authority. The appeal
shall be promptly forwarded and decided, but the
person punished may in the meantime be required
to undergo the punishment adjudged. The superior
authority may exercise the same powers with re-
spect to the punishment imposed as may be exer-
cised under subsection (d) of this Section by the
officer who imposed the punishment. Before acting
on an appeal from a punishment of:

(1) arrest in quarters for more than 7 days;
(2) correctional custody for more than 7 days;
(8) forfeiture of more than 7 days pay;

(4) reduction of 1 or more pay grades from the
fourth or a higher pay grade;

(5) extra duties for more than 14 days;
(6) restriction of more than 14 days pay;

(7) detention of more than 14 days pay; the au-
thority who is to act on the appeal shall refer the
case to a judge advocate or legal officer of the state
military forces for consideration and advice, and
may so refer the case upon appeal from any punish-
ment imposed under subsection (b).

(f) The imposition and enforcement of disciplinary
punishment under this Section for any act or omis-
sion is not a bar to trial by court-martial for a
serious crime or offense growing out of the same
act or omission, and not properly punishable under
this Section, but the fact that a disciplinary punish-
ment has been enforced may be shown by the
accused upon trial, and when so shown shall be
considered in determining the measure of punish-
ment to be adjudged in the event of a finding of
guilty.

(g) The Governor may, by regulation, prescribe
the form of records to be kept of proceedings under
this Section and may also preseribe that eertain
categories of those proceedings shall be in writing.

SUBCHAPTER 1V. COURTS-MARTIAL
Courts-Martial Classified

Sec. 16. The three kinds of courts-martial in
each of the state military forces are:

(1) general court-martial, consisting of:
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(A) a military judge and not less than 5 members;
or

(B) only a military judge, if before the court is
agsembled the accused, knowing the identity of the
military judge and after consultation with defense
counsel, requests in writing a court composed only
of a military judge and the military judge approves;

(2) special court-martial, consisting of:
(A) not less than 3 members; or

(B) a military judge and not less than 3 members;
or

(C) only a military judge, if one has been detailed
to the court, and the accused under the same condi-
tions as those prescribed in clause (1)(B) so re-
quests; and

(3) Summary court-martial, consisting of 1 offi-
cer, who shall be a military judge or an attorney
licensed to practice law in this state.

Jurisdiction of Courts-Martial in General

Sec. 17. Each force of the state military forces
has court-martial jurisdiction over all persons sub-
ject to this Code. The exercise of jurisdiction by
one force over personnel of another force shall be in
accordance with regulations preseribed by the Gov-
ernor.

Jurisdiction of General Courts-Martial

Sec. 18. (a) Subject to Section 17 of this Code,
general courts-martial have jurisdiction to try per-
sons subject to this Code for any offense made
punighable by this Code and may, under such limita-
tions as the Governor may prescribe, adjudge any of
the following punishments:

(1) A fine of not more than $200 or confinement
for not more than 200 days;

(2) Forfeiture of pay and allowances;
(3) A reprimand;
(4) Dismissal or dishonorable discharge;

(5) Reduction of a noncommissioned officer to the
ranks; or

(6) Any combination of these punishments.

(b) A dismissal or dishonorable discharge may not
be adjudged unless a complete record of the pro-
ceedings and testimony has been made, counsel
having the qualifications prescribed under Section
27(b) of this Code was detailed to represent the
accused, and a military judge was detailed to the
trial.

Jurisdiction of Special Courts-Martial

Sec. 19. (a) Subject to Section 17 of this Code,
special courts-martial have jurisdiction to try per-
sons subject to this Code, except commissioned offi-
cers, for any offense for which they may be pun-
ished under this Code. A special court-martial has
the same powers of punishment as a general court-
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martial, except that a fine or confinement imposed
by a special court-martial may not be more than
$100 fine or confinement of not more than 100 days
for a single offense.

(b) A dismissal or dishonorable discharge may not
be adjudged unless a complete record of the pro-
ceedings and testimony has been made, counsel
having the qualifications prescribed under Section
27(b) of this title was detailed to represent the
accused, and a military judge was detailed to the
trial, except in any case in which a military judge
could not be detailed to the trial because of physical
conditions or military exigencies. In any such case
in which a military judge was not detailed to the
trial, the convening authority shall make a detailed
written statement, to be appended to the record,
stating the reason or reasons a military judge could
not be detailed.

Jurisdiction of Summary Courts-Martial

Sec. 20. (a) Subject to Section 17 of this Code,
summary courts-martial have jurisdiction to try per-
sons subject to this Code, except officers, for any
offense made punishable by this Code.

(b) No person with respect to whom summary
courts-martial have jurisdiction may be brought to
trial before a summary court-martial if he objects
thereto. If objection to trial by summary court-
martial is made by an accused, trial may be ordered
by special or general court-martial, as may be ap-
propriate.

(c) A summary court-martial may sentence to a
fine of not more than $25 or confinement for not
more than 25 days for a single offense, to forfeiture
of pay and allowances, and reduction of a noncom-
missioned officer to the ranks.

Sec. 20A. Reserved.

Jurisdiction of Courts-Martial not Exclusive

Sec. 21. The provisions of this chapter confer-
ring jurisdiction upon courts-martial do not deprive
military commissions, provost courts, or other mili-
tary tribunals of concurrent jurisdiction with re-
spect to offenders or offenses that by statute or by
the law of war may be tried by military commis-
sions, provost courts, or other military tribunals.

SUBCHAPTER V. COMPOSITION OF
COURTS-MARTIAL

Who May Convene General Courts-Martial
Sec. 22. In the militia or state military forces

not in federal service general courts-martial may be
convened by:

(a) the Governor of the State of Texas; or

(b) the Adjutant General or any other General
Officer under such regulations as the Governor may
promulgate.
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Who May Convene Special Courts-Martial

Sec. 23. In the state military forces not in feder-
al service, the commanding officer of a garrison,
fort, post, camp, air base, auxiliary air base, or
other place where troops are on duty, or of a
division, brigade, regiment, wing, group, detached
battalion, separate squadron, or other detached
command, may convene special courts-martial. Spe-
cial courts-martial may also be convened by superior
authority. When any such officer is an accuser, the
court may be convened by superior competent au-
thority if considered advisable by him.

Who May Convene Summary Courts-Martial

Sec. 24. (a) In the state military forces not in
federal service, the commanding officer of a garri-
son, fort, post, camp, air base, auxiliary air base, or
other place where troops are on duty, or of a
regiment, wing, group, detached battalion, detached
squadron, detached company, or other detachment,
may convene a summary court-martial.

(b) Deleted by Acts 1975, 64th Leg., p. 687, ch.
287, § 1, eff. May 22, 1975.

Who May Serve on Courts-Martial

Sec. 25, (a) Any state commissioned officer in a
duty status is eligible to serve on all courts-martial
for the trial of any person who may lawfully be
brought before such courts for trial.

(b) Any warrant officer in a state duty status is
eligible to serve on general and special courts-mar-
tial for the trial of any person, other than a commis-
sioned officer, who may lawfully be brought before
such courts for trial.

(e)(1) Any enlisted member of the state military
forces in a state duty status who is not a member of
the same unit as the accused is eligible to serve on
general and special courts-martial for the trial of
any enlisted member of the state military forces
who may lawfully be brought before such courts for
trial but he shall serve as a member of a court only
if, before the conclusion of a session called by the
military judge under Section 39(a) of this Code prior
to trial or, in the absence of such a session, before
the court is assembled for the trial of the accused,
the accused personally has requested in writing that
enlisted members serve on it. After such a request,
the accused may not be tried by a general or special
court-martial the membership of which does not
include enlisted members in a number comprising at
least one-third of the total membership of the court,
unless eligible members cannot be obtained on ac-
count of physieal conditions or military exigencies.
If such members cannot be obtained, the court may
be convened and the trial held without them, but the
convening authority shall make a detailed written
statement, to be appended to the record, stating
why they could not be obtained.

(2) In this Section, the word “unit” means any
regularly organized body of the state military
forces.
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(d)(1) When it can be avoided, no person subject
to this Code may be tried by a court-martial, any
member of which is junior to him in rank or grade.

(2) When convening a ecourt-martial, the conven-
ing authority shall detail as members thereof such
members of the state military forces as, in his
opinion, are best qualified for the duty by reason of
age, education, training, experience, length of ser-
vice, and judicial temperament. No member of the
state military forces is eligible to serve as a member
of a general or special court-martial when he is the
accuser or a witness for the prosecution or has
acted as investigating officer or as counsel in the
same case.

Military Judge of a Court-Martial

Sec. 26. (a2) The authority convening a general
court-martial ‘shall, and, subject to regulations is-
sued by the Governor, the authority convening a
special or summary court-martial may detail a mili-
tary judge thereto. A military judge shall preside
over open sessions of the court-martial to which he
has been detailed.

(b) A military judge shall be a commissioned offi-
cer of the state military forces who is a member of
the bar of a Federal court and a member of the bar
of the highest court of this state and who is certi-
fied to be qualified for duty as a military judge by
the State Judge Advocate General of the state mili-
tary forces.

(c) The military judge of a general court-martial
shall be designated by the State Judge Advocate
General, or his designee, for detail by the convening
authority, and, unless the court-martial was con-
vened by the Governor or the Adjutant General,
neither the convening authority nor any member of
his staff shall prepare or review any report concern-
ing the effectiveness, fitness, or efficiency of the
military judge so detailed, which relates to his per-
formance of duty as a military judge.

(d) No person is eligible to act as military judge
in a case if he is the accuser or a witness for the
prosecution or has acted as investigating officer or
a counsel in the same case.

(e) The military judge of a court-martial may not
consult with the members of the court except in the
presence of the accused, trial counsel, and defense
counsel, nor may he vote with the members of the
court.

(f) A military judge detailed to preside over a
court-martial hereunder shall not be subject to any
report concerning the effectiveness, fitness, or effi-
ciency of that military judge so detailed, which
relates to his performance of duty as a military
judge, by such convening authority, nor any mem-
ber of his staff. :

(g) All trial counsel, defense counsel, military
judges, legal officers, summary court officers, and
any other person certified by the State Judge Advo-
cate General to perform legal functions under this
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Code, shall be used interchangeably, as needed,
among all of the state military forces.

Detail of Trial Counsel and Defense Counsel

Sec. 27. (a) For each general, special, and sum-
mary court-martial the authority convening the
court shall detail trial counsel and defense counsel
and, such assistants as he considers appropriate.
No person who has acted as investigating officer,
military judge, or court member in any case may act
later as trial counsel, assistant trial counsel, or,
unless expressly requested by the accused, as de-
fense counsel, or assistant defense counsel in the
same case. No person who has acted for the prose-
cution may act later in the same case for the de-
fense, nor may any person who has acted for the
defense act later in the same case for the prosecu-
tion.

(b) Trial counsel or defense counsel detailed for a
general court-martial:

(1) Must be a graduate of an accredited law
school and a member of the bar of a Federal court
or of the highest court of a state; and

(2) Must be certified as competent to perform
such ‘duties by the State Judge Advocate General.

(¢) In the case of a special or summary court-mar-
tial:

(1) The accused shall be afforded the opportunity
to be represented at the trial by counsel having the
qualifications presecribed under Section 27(b) of this
Code unless counsel having such qualifications can-
not be obtained on account of physical conditions or
military exigencies. If counsel having such qualifi-
cations cannot be obtained, the court may be con-
vened and the trial held but the convening authority
shall make a detailed written statement, to be ap-
pended to the record, stating why counsel with such
qualifications could not be obtained;

(2) If the trial counsel is qualified to aect as coun-
sel before a general court-martial, the defense coun-
sel detailed by the convening authority must be a
person similarly qualified; and ‘

(3) If the trial counsel is a judge advocate, or a
member of the bar of a Federal court or the highest
court of a state, the defense counsel detailed by the
convening authority must be one of the foregoing.

Detail or Employment of Reporters and Interpreters

Sec. 28. Under such regulations as the Governor
may prescribe, the convening authority of a general
or special court-martial, military commission, court
of inquiry, or a military tribunal shall detail or
employ qualified court reporters who shall record
the proceedings of and testimony taken before that
court, commission, or tribunal. Under like regula-
tions the convening authority may detail or employ
interpreters who shall interpret for the court, com-
mission, or tribunal.
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Absent and Additional Members

Sec. 29. (a) No member of a general or special
court-martial may be absent or excused after the
court has been assembled for the trial of the ac-
cused except for physical disability or as the result
of a challenge or by order of the convening authori-
ty for good cause.

(b) Whenever a general court-martial, other than
a general court-martial composed of a military
judge only, is reduced below 5 members the trial
may not proceed unless the convening authority
details new members sufficient in number to pro-
vide not less than 5 members. The trial may pro-
ceed with the new members present after the re-
corded evidence previously introduced has been read
to the court in the presence of the military judge,
the accused, and counsel for both sides.

(c) Whenever a special court-martial, other than a
special court-martial composed of a military judge
only, is reduced below 3 members, the trial may not
proceed unless the convening authority details new
members sufficient in number to provide not less
than 3 members. The trial shall proceed with the
new members present as if no evidence had previ-
ously been introduced at the trial, unless a verbatim
record of the evidence previously introduced before
the members of the court or a stipulation thereof is
read to the court in the presence of the military
judge, if any, the accused, and counsel for both
sides.

(d) If the military judge of a court-martial com-
posed of a military judge only is unable to proceed
with the trial because of physical disability, as a
result of a challenge, or for other good cause,. the
trial shall proceed, subject to any applicable condi-
tions of Section 16(1)(B) or (2)(C) of this Code, after
the detail of a new military judge as if no evidence
had previously been introduced, unless a verbatim
record of the evidence previously introduced or stip-
ulation thereof is read in court in the presence of
the new military judge, the accused, and counsel for
both sides.

SUBCHAPTER VI. PRE-TRIAL PROCEDURE

Charges and Specifications

Sec. 30. (a) Charges and specifications shall be
signed by a person subject to this Code under oath
before a commissioned officer of the state military
force authorized to administer oaths and shall state:

(1) That the signer has persbnal knowledge of, or
has investigated, the matters set forth therein; and

(2) That they are true in fact to the best of his
knowledge and belief. .

(b) Upon the preferring of charges, the proper
authority shall take immediate steps to determine
what disposition should be made thereof in the
interest of justice and discipline, and the person
accused shall be informed of the charges against
him as soon as practicable.

WTSC Civil Statutes—4
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Compulsory Self-Incrimination Prohibited

Sec. 31. (a) No person subject to this Code may
compel any person to incriminate himself or to
answer any question the answer to which may tend
to incriminate him.

(b) No person subject to this Code may interro-
gate, or request any statement from an accused or a
person suspected of an offense without first inform-
ing him of the nature of the accusation and advising
him that he does not have to make any statement
regarding the offense of which he is accused or
suspected and that any statement made by him may
be used as evidence against him in a trial by court-
martial.

(c) No person subject to this Code may compel
any person to make a statement or produce evi-
dence before any military tribunal if the statement
or evidence is not material to the issue and may
tend to degrade him.

(d) No statement obtained from any person in
violation of this Section, or through the use of
coercion, unlawful influence, or unlawful induce-
ment may be received in evidence against him in a
trial by court-martial.

Investigation

Sec. 32. (a) No charge or specification may be
referred to a general court-martial for trial until a
thorough and impartial investigation of all the mat-
ters set forth therein has been made. This investi-
gation shall include inquiry as to the truth of the
matter set forth in the cha. ges, consideration of the
form of charges, and a recommendation as to the
disposition which should be made of the case in the
interest of justice and discipline.

(b) The accused shall be advised of the charges
against him and of his right to be represented at
that investigation by counsel. Upon his own re-
quest, he shall be represented by civilian counsel if
provided by him, or military counsel of his own
selection if such counsel is reasonably available, or
by counsel detailed by the officer exercising general
court-martial jurisdiction over the command. At
that investigation full opportunity shall be given to
the accused to cross-examine witnesses against him
if they are available and to present anything he may
desire in his own behalf, either in defense or mitiga-
tion, and the investigating officer shall examine
available witnesses requested by the aceused. If
the charges are forwarded after the investigation,
they shall be accompanied by a statement of the
substance of the testimony taken on both sides and
a copy thereof shall be given to the accused.

(c) If an investigation of the subject matter of an
offense has been conducted before the accused is
charged with the offense, and if the accused was
present at the investigation and afforded the oppor-
tunities for representation, cross-examination, and
presentation presecribed in subsection (b) of this
Section, no further investigation of that charge is
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necessary under this Section unless it is demanded
by the accused after he is informed of the charge.
A demand for further investigation entitles the ac-
cused to recall witnesses for further cross-examina-
tion and to offer any new evidence in his own
behalf.

(d) The requirements of this Section are binding
on all persons administering this Code but failure to
follow them does not constitute jurisdictional error.

Forwarding of Charges

Sec. 33. When a person is held for trial by gen-
eral court-martial the commanding officer shall,
within 8 days after the accused is ordered into
arrest or confinement, if practicable, forward the
charges, together with the investigation and allied
papers, to the officer exercising general court-mar-
tial jurisdiction. If that is not practicable, he shall
report in writing to that officer the reasons for
delay.

Advice of Staff Judge Advocate and Reference
for Trial

Sec. 34. (a) Before directing the trial of any
charge by general court-martial, the convening au-
thority shall refer it to his staff judge advocate or
legal officer for consideration and advice. The con-
vening authority may not refer a charge to a gener-
al court-martial for trial unless he has found that
the charge alleges an offense under this Code and is
warranted by evidence indicated in the report of
investigation.

(b) If the charges or specifications are not formal-
ly correct or do not conform to the substance of the
evidence contained in the report of the investigating
officer, formal corrections, and such changes in the
charges and specifications as are needed to make
them conform to the evidence may be made.

Service of Charges

Sec. 85. The trial counsel to whom court-martial
charges are referred for trial shall cause to be
served upon the accused a copy of the charges upon
which trial is to be had. In time of peace no person
may, against his objections, be brought to trial, or
be required to participate by himself or counsel in a
session called by the military judge under Section
39(a) of this Code in a general court-martial case
within a period of 5 days after the service of
charges upon him, or in a special court-martial case
within a period of 3 days after the service of
charges upon him.

SUBCHAPTER VII. TRIAL PROCEDURE

Governor May Prescribe Rules

Sec. 36. The procedure, including modes of
proof, in cases before military courts and other
military tribunals may be prescribed by. the Gover-
nor by regulations, which shall, so far as he con-
siders practicable, apply the principles of law and
the rules of.evidence generally recognized in the
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trial of criminal cases in the courts of the State of
Texas, but which may not be contrary to or incon-
sistent with this Code.

Unlawfully Influencing Action of Court

Sec. 37. (a) No authority convening a general,
special or summary court-martial nor any other
commanding officer, or officer serving on the staff
thereof, may censure, reprimand, or admonish the
court or any member, military judge, or counsel
thereof, with respect to the findings or sentence
adjudged by the court, or with respect to any other
exercise of its or his functions in the conduct of the
proceeding. No person subject to this Code may
attempt to coerce or, by any unauthorized means,
influence the action of the court-martial or any
other military tribunal or any member thereof, in
reaching the findings or sentence in any case, or the
action of any convening, approving, or reviewing
authority with respect to his judicial acts. The
foregoing provisions of the subsection shall not
apply with respect to (1) general instructional or
informational courses in military justice if such
courses are designed solely for the purpose of in-
structing members of a command in the substantive
and procedural aspects of court-martial, or (2) to
statements and instructions given in open court by
the military judge, president of a special court-mar-
tial, or counsel.

(b) In the preparation of an effectiveness, fitness,
or efficiency report, or any other report or docu-
ment used in whole or in part for the purpose of
determining whether a member of the state military
forces is qualified to be advanced in grade, or in
determining the assignment or transfer of a mem-
ber of the state military forces or in determining
whether a member of the state military forces
should be retained on duty, no person subject to this
Code may, in preparing any such report (1) consider
or evaluate the performance of duty of any such
member as a member of a court-martial, or (2) give
a less favorable rating or evaluation of any member
of the state military forces because of the zeal with
which such member, as counsel, represented any
accused before a court-martial.

Duties of Trial Counsel and Defense Counsel

Sec. 38. (a) The trial counsel of a general or
special court-martial shall prosecute in the name of
the State of Texas, and shall, under the direction of
the court, prepare the record of the proceedings.

(b) The accused has the right to be represented in
his defense before a general, special or summary
court-martial by civilian counsel if provided by him,
or by military counsel of his own selection if reason-
ably available, or by the defense counsel detailed
under Section 27 of this Code. Should the accused
have counsel of his own selection, the defense coun-
sel, and assistant defense counsel, if any, who were
detailed, shall, if the accused so desires, act as his
associate counsel; otherwise they shall be excused
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by the military judge or by the president of a
court-martial without a military judge.

(¢) In every court-martial proceeding, the defense
counsel may, in the event of conviction, forward for
attachment to the record of proceedings, a brief of
such matters he feels should be considered in behalf
of the accused on review, including any objection to
the contents of the record which he considers appro-
priate.

(d) An assistant trial counsel of a general court-
martial may, under the direction of the trial counsel
or when he is qualified to be a trial counsel as
required by Section 27 of this Code, perform any
duty imposed by law, regulation, or the custom of
 the service upon the trial counsel of the court. An
assistant trial counsel of a special court-martial may
perform any duty of the trial counsel.

(e) An assistant defense counsel of -a general or
special court-martial may, under the direction of the
defense counsel or when he is qualified to be the
defense counsel as required by Section 27 of this
Code, perform any duty imposed by law, regulation,
or the custom of the service upon counsel for the
accused.

Sessions

Sec. 39. (a) At any time after the service of
charges which have been referred for trial to a
court-martial composed of a military judge and
members, the military judge may, subject to Section
35 of this Code, call the court into session without
the presence of the members for the purpose of:

(1) Hearing and determining motions raising de-
fenses or objections which are capable of determina-
tion without trial of the issues raised by a plea of
not guilty;

(2) Hearing and ruling upon any matter which
may be ruled upon by the military judge under this
chapter, whether or not the matter is appropriate
for later consideration or decision by the members
of the court;

(8) If permitted by regulations of the Governor,
holding the arraignment and receiving the pleas of
the accused; and

(4) Performing any other procedural function
which may be performed by the military judge
under this chapter or under rules prescribed pursu-
ant to Section 36 of this Code and which does not
require the presence of the members of the court.
These proceedings shall be conducted in the pres-
ence of the accused, the defense counsel, and the
trial counsel and shall be made a part of the record.

(b) When the members of a court-martial deliber-
ate or vote, only the members may be present. All
other proceedings, including any other consultation
of the members of the court with counsel or the
military judge, shall be made a part of the record
and shall be in the presence of the accused, the
defense counsel, the trial counsel, and in cases in
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which a military judge has been detailed to the
court, the military judge.

Continuances

Sec. 40. The military judge or a court-martial
without a military judge may, for reasonable cause,
grant a continuance to any party for such time, and
as often, as may appear to be just.

Challenges

Sec. 41. (a) The military judge and members of
a general or special court-martial may be challenged
by the accused or the trial counsel for cause stated
to the court. The military judge, or, if none, the
court shall determine the relevancy and validity of
challenges for cause, and may not receive a chal-
lenge to more than 1 person at a time. Challenges
by trial counsel shall ordinarily be presented and
decided before those by the accused are offered.

(b) Each accused and the trial counsel are entitled
to 1 peremptory challenge, but the military judge
may not be challenged except for cause.

Oaths

Sec. 42. Before performing their respective
duties, military judges, members of general and
special courts-martial, trial counsel, assistant trial
counsel, defense counsel, assistant defense counsel,
reporters, and interpreters shall take an oath to
perform their duties faithfully. The oath or affir-
mation shall be taken in the presence of the ac-
cused, and shall read as follows:

(a) Court members:

“You, , do swear (or affirm) that you
will faithfully perform all the duties incumbent
upon you as a member of this court; that you will
faithfully and impartially try, according to the evi-
dence, your conscience, and the laws and regula-
tions provided for trials by courts-martial, the case
of (the) (each) accused now before this court; and
that if any doubt should arise not explained by the
laws and regulations, then according to the best of
your understanding and the customs of the service
in like cases; that you will not divulge the findings
and sentence in any case until they shall have been
duly announced by the court; and that you will not
disclose or discover the vote or opinion of any
particular member of the court upon a challenge or
upon the findings or sentence unless required to do
50 before a court of justice in due course of law. So
help you God.”

(b) Military judge:

“You, _______, do swear (or affirm) that you
will faithfully and impartially perform, according to
your conscience and the laws and regulations pro-
vided for trials by courts-martial, all the duties
incumbent upon you as military judge of this court;
that if any doubt should arise not explained by the
laws and regulations, then according to the best of
your understanding and the customs of the service
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in like cases; and that you will not divulge the
findings or sentence in any case until they shall
have been duly announced by the court. So help
you God.”

(¢) Trial counsel and assistant trial counsel:

“You, (and) , do swear (or
affirm) that you will faithfully perform the duties of
trial counsel and will not divulge the findings or
sentence of the court to any but the proper authori-
187 until they shall be duly disclosed. So help you

od.”

(d) Defense counsel and assistant defense coun-
sel:

“You, (and) , do swear (or
affirm) that you will faithfully perform the duties of
defense (and individual) counsel and will not divulge
the findings or sentence of the court to any but the
proper authority until they shall be duly disclosed.
So help you God.”

(e) Court of inquiry:

The recorder of a court of inquiry shall adminis-
ter to the members the following oath: ‘“You shall
well and truly examine and inquire, according to the
evidence, into the matter now before you without
partiality, favor, affection, prejudice or hope of re-
ward. So help you God.” After which the presi-
dent of the court shall administer to the recorder
the following oath: “You do swear that you will
according to your best abilities, accurately and im-
partially record the proceedings of the court and the
evidence to be given in the case in hearing. So help
you God.”

(f) Witnesses:

All persons who give evidence before a court-mar-
tial or court of inquiry shall be examined on oath
administered by the presiding officer in the follow-
ing form: “You swear (or affirm) that the evidence
you shall give in the case now in hearing shall be
the truth, the whole truth, and nothing but the
truth. So help you God.”

(g) Reporter or interpreter:

“You swear (or affirm) that you will faithfully
perform the duties of reporter (or interpreter) to
this court. So help you God.”

Statute of Limitations

Sec. 43. (a) A person charged with desertion or
absence without leave in time of war, or with aiding
the enemy or with mutiny may be tried and pun-
ished at any time without limitation.

(b) Except as otherwise provided in this Section, a
person charged with desertion in time of peace or
with the offenses punishable under Sections 115,
116, and 117 of this Code is not liable to be tried by
court-martial if the offense was committed more
than 3 years before the receipt of sworn charges
and specifications by an officer exercising summary
court-martial jurisdiction over the command.
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(c) Except as otherwise provided in this Section, a
person charged with any offense is not liable to be
tried by court-martial or punished under Section 15
of this Code if the offense was committed more
than 2 years before the receipt of sworn charges
and specifications by an officer exercising summary
court-martial jurisdiction over the command, or be-
fore the imposition of punishment under Section 15
of this Code.

(d) Periods in which the accused was absent from
territory in which the state has the authority to
apprehend him, or in the custody of civil authorities,
or in the hands of the enemy, shall be excluded in
computing the period of limitation prescribed in this
Section.

‘Former Jeopardy

Sec. 44. (a) No person may be tried a second
time in any military court of the State of Texas for
the same offense.

(b) No proceedings in which an accused has been
found guilty by a court-martial upon any charge or
specification is a trial in the sense of this Section
until the finding of guilty has become final after
review of the case has been fully completed.

(¢} A proceeding which, after the introduction of
evidence but before a finding, is dismissed or termi-
nated by the convening authority or on motion of
the prosecution for failure of available evidence or
witnesses without any fault of the accused is a trial
in the sense of this Section.

Pleas of the Accused

Sec. 45. (a) If an accused after arraignment
makes an irregular pleading, or after a plea of
guilty sets up matter inconsistent with the plea, or
if it appears that he has entered the plea of guilty
improvidently or through lack of understanding of
its meaning and effect, or if he fails or refuses to
plead, a plea of not guilty shall be entered in the
record, and the court shall proceed as though he had
pleaded not guilty.

(b) With respect to ény charge or specification to
which a plea of guilty has been made by the accused
and accepted by the military judge, or by a court-
martial without a military judge, a finding of guilty
of the charge or specification may, if permitted by
regulations of the Governor, be entered immediately
without vote. This finding shall constitute the find-
ing of the court unless the plea of guilty is with-
drawn prior to the announcement of the sentence, in
which event the proceedings shall continue as
though the accused had pleaded not guilty.

Opportunity to Obtain Witnesses and Other Evidence

Sec. 46. (a) The trial counsel, the defense coun-
sel, accused, and the court-martial shall have equal
opportunity to obtain witnesses and other evidence.
Each shall have the right of compulsory process for
obtaining witnesses.
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(b) The presiding officer of a court-martial may:

(1) Issue a warrant for the arrest of any accused
person who having been served with a warrant and
a copy of the charges, disobeys a written order by
the convening authority to appear before the court;

(2) Issue subpoenas duces tecum and other sub-
poenas;

(3) Enforce by attachment the attendance of wit-
nesses and the production of books and papers; and

(4) Sentence for refusal to be sworn or to answer,
as provided in actions before civil courts of the
state.

(¢) Process issued in court-martial cases to com-
pel witnesses to appear and testify and to compel
the production of other evidence shall run to any
part of the state and shall be executed by civil
officers or peace officers as described by the laws
of the state.

Refusal to Appear or Testify

Sec. 47.
who:

(a) Any person not subject to this Code

(1) Has been duly subpoenaed to appear as a
witness or to produce books and records before a
military court or before any military or civil officer
or peace officer designated to take a deposition to
be read in evidence before a court;

(2) Has been duly paid or tendered the fees and
mileage of a witness at the rates allowed to witness-
es under Section 145 of this Code. These fees are
to be paid by the Adjutant General’s Department as
hereinafter provided; and

(8) Wilfully neglects or refuses to appear, or re-
fuses to qualify as a witness or to testify or to
produce any evidence which that person may have
been legally subpoenaed to produce; is guilty of an
offense against the state and may be punished by
fine not to exceed $1,000 or confinement not to
exceed 60 days in jail, or by both fine and confine-
ment, and such witness shall be prosecuted in the
appropriate county court.

(b) The appropriate prosecuting official for the
state in any county court having jurisdiction where
the military proceeding was convened shall, upon
submission of a complaint to him by the presiding
officer of a military court, commission, court of
inquiry, or board, file an information against and
prosecute any person violating this Section.

Contempts

Sec. 48. A military court may punish for con-
tempt any person who uses any menacing word,
sign, or gesture in its presence, or who disturbs its
proceedings by any riot or disorder. Punishment
may not exceed confinement for 30 days or a fine of
$100, or both.
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Depositions

Sec. 49. (a) At any time after charges have been
signed, as provided in Section 30 of this Code, any
party may take oral or written depositions unless
the military judge, a court-martial without a mili-
tary judge hearing the case, or, if the case is not
being heard, an authority competent to convene a
court-martial for the trial of those charges forbids it
for good cause. If a deposition is to be taken
before charges are referred for trial, such an au-
thority may designate commissioned officers to rep-
resent the prosecution and the defense and may
authorize those officers to take the deposition of
any witness.

(b) The party at whose instance a deposition is to
be taken shall give to every other party reasonable
written notice of the time and place for taking the
deposition.

(¢) Depositions may be taken before and authenti-
cated by any military or civil officer authorized by
laws of the state or by the laws of the place where
the deposition is taken to administer oaths.

(d) Any duly authenticated deposition taken upon
reasonable notice to the other parties, so far as
otherwise admissible under the rules of evidence,
may be read in evidence before any military court or
commission, or in any proceeding before a court of
inquiry or military board, if it appears:

(1) That the witness resides or is beyond the state
in which the court-martial or court of inquiry is
ordered to sit, or beyond the distance of 100 miles
from the place of trial or hearing;

(2) That the witness by reason of death, age or
sickness, bodily infirmity, imprisonment, military
necessity, non-amenability to process, or other rea-
sonable cause, is unable or refuses to appear and
testify in person at the place of trial or hearing; or

(3) That the present whereabouts of the witness
is unknown.

Admissibility of Records of Courts of Inquiry

Sec. 50. (a) In any case not extending to the
dismissal of a commissioned officer, the sworn testi-
mony, contained in the duly authenticated record of
proceedings of a court of inquiry, of a person whose
oral testimony cannot be obtained, may, if otherwise
admissible under the rules of evidence, be read in
evidence by any party before a court-martial if the
accused was a party before the court of inquiry and
if the same issue was involved or if the accused
consents to the introduction of such evidence.

(b) Such testimony may be read in evidence only
by the defense in cases extending to the dismissal
of a commissioned officer.

(¢) Such testimony may also be read in evidence
before a court of inquiry or a military board.

(d) In all courts of inquiry both enlisted men and
officers shall have the right to counsel and the right
to cross examination of all witnesses.
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Voting and Rulings

See. 51. (a) Voting by members of a general or
special court-martial on the findings, on the sen-
tence, and by members of a court-martial without a
military judge upon questions of challenge, shall be
by secret written ballot. The junior member of the
court shall count the votes. The count shall be
checked by the president, who shall forthwith an-
nounce the result of the ballot to the members of
the court.

(b) The military judge and, except for questions
of challenge, the president of a court-martial with-
out a military judge shall rule upon all questions of
law and all interlocutory questions arising during
the proceedings. Any such ruling made by the
military judge upon any question of law or any
interlocutory question other than the factual issue
of mental responsibility of the accused, or by the
president of a court-martial without a military judge
upon any question of law other than a motion for a
finding of not guilty, is final and constitutes the
ruling of the court. However, the military judge or
the president of a court-martial without a military
judge may change his ruling at any time during the
trial. Unless the ruling is final, if any member
objects thereto, the court shall be cleared and closed
and the question decided by a voice vote as provided
in Section 52 of this Code beginning with the junior
in rank.

(c) Before a vote is taken on the findings, the
military judge or the president of a court-martial
without a military judge shall, in the presence of the
accused and counsel, instruct the members of the
court as to the elements of the offense and charge
them:

(1) That the accused must be presumed to be
innocent until his guilt is established by legal and
competent evidence beyond reasonable doubt;

 (2) That in the case being considered, if there is a
reasonable doubt as to the guilt of the accused, the
doubt must be resolved in favor of the accused and
he must be acquitted;

(3) That, if there is a reasonable doubt as to the
degree of guilt, the finding must be in a lower
degree as to which there is no reasonable doubt;
and

(4) That the burden of proof of establishing the
guilt of the accused beyond reasonable doubt is
upon the state.

(d) Subsections (a), (b), and (c) of this Section do
not apply to a court-martial composed of a military
judge only. The military judge of such a court-mar-
tial shall determine all questions of law and fact
arising during the proceedings and, if the accused is
convicted, adjudge an appropriate sentence. The
military judge of such a court-martial shall make a
general finding and shall in addition on request find
the facts specially. If an opinion or memorandum
of decision is filed, it will be sufficient if the find-
ings of fact appear therein.
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Number of Vote§ Required -

Sec. 52. (a2) No person may be convicted of an
offense, except by the concurrence of two-thirds of
the members present at the time the vote is taken.

(b) All sentences shall be determined by the con-
currence of two-thirds of the members present at
the time the vote is taken.

(c) All other questions to be decided by the mem-
bers of a general or special court-martial shall be
determined by a majority vote. A tie vote on a
challenge disqualifies the member challenged, but a
determination to reconsider a finding of guilty or to
reconsider a sentence, with a view toward decreas-
ing it, may be made by any lesser vote which
indicates that the reconsideration is not opposed by
the number of votes required for that finding or
sentence. A tie vote on a motion for a finding of
not guilty or on a motion relating to the question of
the accused’s sanity is a determination against the
accused. A tie vote on any other question is a
determination in favor of the accused.

Court to Announce Action

Sec. 53. A court-martial shall announce its find-
ings and sentence to the parties as soon as deter-
mined.

Record of Trial

Sec. 54. (a) Each general court-martial shall
keep a separate record of the proceedings of the
trial of each case brought before it and the record
shall be authenticated by the signature of the mili-
tary judge. If the record cannot be authenticated
by the military judge by reason of his death, disabil-
ity, or absence, it shall be authenticated by the
signature of the trial counsel or by that of a mem-
ber if the trial counsel is unable to authenticate it
by reason of his death, disability, or absence. In a
court-martial consisting of only a military judge, the
record shall be authenticated by the court reporter
under the same conditions that would impose such a
duty on a member under this subsection. If the
proceedings have resulted in an acquittal of all
charges and specifications or, if not affecting a
general or flag officer, in a sentence not including
discharge and not in excess of that which may
otherwise be adjudged by a special court-martial,
the record shall contain such matters as may be
prescribed by regulations of the Governor.

(b) Each special and summary court-martial shall
keep a separate record of the proceedings in each
case, and the record shall contain the matter and
shall be authenticated in the manner required by
such regulations as the Governor may prescribe.

(c) A copy of the record of the proceedings of
each general and special court-martial shall be given
to the accused as soon as it is authenticated.
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SUBCHAPTER VIII. SENTENCES

Cruel and Unusual Punishments Prohibited

Sec. 55. Punishment by flogging, or by brand-
ing, marking or tattooing on the body, or any other
cruel or unusual punishment, may not be adjudged
by any court-martial or inflicted upon any person
subject to this Code. The use of irons, single or
double, except for the purpose of safe custody, is
prohibited.

Maximum Limits

Sec. 56. The punishment which a court-martial
may direct for an offense may not exceed the limits
prescribed by this Code nor limits prescribed by the
Governor of the State of Texas.

Effective Date of Sentences

Sec. 57. (a) Whenever a sentence of a court
martial as lawfully adjudged and approved includes
a forfeiture of pay or allowances in: addition to
confinement not suspended or deferred, the forfei-
ture may apply to pay or allowances becoming due
on or after the date the sentence is approved by the
convening authority. No forfeiture may extend to
any pay or allowances accrued before that date.

(b) Any period of confinement included in'a sen-
tence of a court-martial begins to run from the date
the sentence is adjudged by the court-martial, but
periods during which the sentence to confinement is
suspended or deferred shall be excluded in comput-
ing the service of the term of confinement.

(¢) On application by an accused who is under
sentence to confinement that has not been ordered
executed, the convening authority or, if the accused
is no longer under his jurisdiction, the officer exer-
cising general court-martial jurisdiction over the
command to which the accused is currently -as-
signed, may in his sole discretion defer service of
the sentence to confinement. The deferment shall
terminate when the sentence is ordered executed.
The deferment may be rescinded at any time by the
officer who granted it or, if the accused is no longer
under his jurisdiction, by the officer exercising gen-
eral court-martial jurisdiction over the command to
which the accused is currently assigned.

(d) In the militia or state military forces not in
federal service, no sentence of dismissal or dishon-
orable discharge may be executed until it is ap-
proved by the Governor.

(e) All other sentences of courts-martial are effec-
tive on the date ordered executed.

Execution of Confinement

Sec. 58. (a) A sentence of confinement adjudged
by a military court, whether or not the sentence
includes discharge or dismissal, and whether or not
the discharge or dismissal has been executed, may
be carried into execution by confinement in any
place of confinement under the control of any of the
forces of the state military forces or in any jail,
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penitentiary, or prison designated for that purpose.
Persons so confined in a jail, penitentiary, or prison
are subject to the same discipline and treatment as
persons confined or committed to the jail, penitentia-
ry, or prison by the courts of the state or of any
political subdivision thereof.

(b) The omission of the words “hard labor” from
any sentence or punishment of a court-martial ad-
judging confinement does not deprive the authority
executing that sentence or punishment of the power
to require hard labor as a part of the punishment.

(c) The keepers, officers, and wardens of city or
county jails and other jails, penitentiaries, or prisons
designated by the Governor, or by such person as
he may authorize to act under Section 10 of this
Code, shall receive persons ordered into confine-
ment before trial and persons committed to confine-
ment by a military court and shall confine them
according to law. No such keeper, officer, or ward-
en may require payment of any fee or charge for so
receiving or confining a person.

SUBCHAPTER IX. REVIEW OF
COURTS-MARTIAL

Error of Law; Lesser Included Offense

Sec. 59. (a) A finding or sentence of a court-
martial may not be held incorrect on the ground of
an error of law unless the error materially preju-
dices the substantial rights of the accused.

(b) Any reviewing authority with the power to
approve or affirm a finding of guilty may approve
or affirm, instead, so much of the finding as in-
cludes a lesser included offense.

Initial Action on the Record

Sec. 60. After trial by court-martial the record
shall be forwarded to the convening authority, and
action thereon may be taken by the person who
convened the court, a commissioned officer com-
manding for the time being, a successor in com-
mand, or any officer exercising general court-mar-
tial jurisdiction.

Same General Court-Martial Records

Sec. 61. The convening authority shall refer the
record of each general court-martial to his judge
advocate who shall submit his written opinion there-
on to the convening authority. If the final action of
the court has resulted in an acquittal of all charges
and specifications, the opinion shall be limited to
questions of jurisdiction.

Reconsideration and Revision

Sec. 62. (a) If a specification before a court-
martial has been dismissed on motion and the ruling
does not amount to a finding of not guilty, the
convening’ authority may return the record to the
court for reconsideration of the ruling and any
further appropriate action.
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(b) Where there is an apparent error or omission
in the record or where the record shows improper or
ineonsistent action by a court-martial with respect
to a finding or sentence which can be rectified
without material prejudice to the substantial rights
of the accused, the convening authority may return
the record to the court for appropriate action. In
no case, however, may the record be returned:

(1) For reconsideration of a finding of not guilty,
or a ruling which amounts to a finding of not guilty;

(2) For consideration of a finding of not guilty of
any charge, unless the record shows a finding of
guilty under a specification laid under that charge,
which sufficiently alleges a violation of some Sec-
tion of this Code; or

(3) For increasing the severity of the sentence
unless the sentence prescribed for the offense is
mandatory.

Rehearings

Sec. 63. (a) If the convening authority disap-
proves the finding and sentence of a court-martial
he may, except where there is lack of sufficient
evidence in the record to support the findings, order
a rehearing. In such a case he shall state the
reasons for disapproval. If he disapproves the find-
ings and sentence and does not order a rehearmg,
he shall dismiss the charges.

(b} Each rehearing shall take place before a
court-martial composed of members not members of
the court-martial which first heard the case. Upen
a rehearing the accused may not be tried for any
offense of which he was found not guilty by the
first court-martial, and no sentence in excess of or
more severe than the original sentence may be
imposed, unless the sentence is based upon a find-
ing of guilty of an offense not considered upon the
merits in the original proceedings, or unless the
sentence prescribed for the offense is mandatory.

Approval by the Convening Authority

Sec. 64. In acting on the findings and sentence
of a court-martial, the convening aunthority may
approve only such findings of guilty, and the sen-
tence or such part or amount of the sentence, as he
finds correct in law and fact and as he in his
discretion determines should be approved. Unless
he indicates otherwise, approval of the sentence is
approval of the findings and sentence.

Disposition of Records After Review by
Convening Authority

See. 65. (a) If the convening authority is the
Governor, his action on the review of any record of
trial is final.

{b) In all other cases not covered by subsection
(a) of this Section, if the sentence of a special
court-martial as approved by the convening authori-
ty includes a dishonorable discharge, whether or not
suspended, the entire record shall be sent to the
appropriate judge advocate or legal officer of the
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state military forces concerned to be reviewed in the
same manner as a record of trial by general court-
martial. The record and the opinion of the judge
advocate or legal officer shall then be sent to the
State Judge Advocate General for review.

(c) All other special and summary court-martial
records shall be sent to the judge advocate or legal
officer of the appropriate force of the state military
forces and shall be acted wpon, transmitted, and
disposed of as may be prescribed by regulations
prescribed by the Governor.

(d) The State Judge Advocate General shall re-
view the record of trial in each case sent to him for
review as provided under subsection (b) of this
Section. If the final action of the court-martial has
resulted in an acquittal of all charges and specifica-
tions, the opinion of the State Judge Advocate Gen-
eral is limited to questions of jurisdiction.

(e) The State Judge Advocate General shall take
final action in any case reviewable by him.

Review by State Judge Advocate General

Sec. 66. (a) In a case reviewable by the State
Judge Advocate General under this Section, the
State Judge Advocate General may act only with
respect to the findings and sentence as approved by
the convening authority. He may affirm only such
findings of guilty, and the sentence or such part or
amount of the sentence, as he finds correct in law
and fact and determines, on the basis of the entire
record, should be approved. In considering the
record, he may weigh the evidence, judge the credi-
bility of witnesses, and determine controverted
questions of fact, recognizing that the trial court
saw and heard the witnesses. If the State Judge
Advocate General sets aside the findings and sen-
tence, he may, except where the setting aside is
based on lack of sufficient evidence in the record to
support the findings, order a rehearing. If he sets
aside the findings and sentence and does not order a
rehearing, he shall order that the charges be dis-
missed.

(b) In a case reviewable by the State Judge Advo-
cate General under this or the preceding Section, he
shall instruct the convening authority to act in
accordance with his decision on the review. If he
has ordered a rehearing but the convening authority
finds a rehearing impracticable, he may dismiss the
charges.

Review by Texas Court of Military Appeals

Sec. 67. (a)(1) There is hereby established a Tex-
as Court of Military Appeals, located for administra-
tive purposes only in the Adjutant General’s Depart-
ment, State of Texas. The court shall consist of 5
judges appointed by the Adjutant General of Texas
upon the advice and recommendation of the State
Judge Advocate General for a term of 6 years.
Initial appointments to this court will be: 1 judge
for a 2-year term, 2 judges for a 4-year term, and 2
judges for a 6-year term. The term of office of all
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successor judges shall be for a 6-year period of
time, but any judge appointed to fill a vacancy
oceurring prior to the expiration of the term for
which his predecessor was appointed shall be ap-
pointed only for the unexpired term of his predeces-
sor. The Adjutant General of Texas, upon the
advice and recommendation of the State Judge Ad-
vocate General, shall appoint the chief judge of this
court. A person is eligible for appointment to this
court who:

(A) is a member of the bar of the highest court of
this state;

(B) is a member of a Federal bar;
(C) is a graduate of an accredited school of law;

(D) is a commissioned officer of the state military
forces, active or retired, or a retired commissioned
officer in the reserves of the armed forces of the
United States of America;

(E) has been engaged in the active practice of law
for at least 5 years;

(F) has at least 5 years experience as a staff
judge advocate, judge advocate, or legal officer with
the state military forces. The requirements in (E)
and (F) of this Section may be satisfied by equiva-
lent experience or practice in the armed forces of
the United States.

(2) The court may promulgate its own rules of
procedure, provided, however, that a majority shall
constitute a quorum and the concurrence of 3
judges shall be necessary to a decision of the court.

(8) Judges of the Texas Court of Military Appeals
may be removed by the Adjutant General of Texas,
upon notice and hearing for neglect of duty or
malfeasance in office, or for mental or physical
disability.

(4) If a judge of the Texas Court of Military
Appeals is temporarily unable to perform his duties
the Adjutant General upon the advice and recom-
mendation of the State Judge Advocate General
may designate a military judge, as defined in this
Code, to fill the office for the period of disability.

(5) The judges of the Texas Court of Military
Appeals, while actually sitting in review of a matter
placed under their jurisdiction by this Code, and
while travelling to and from such session, shall be
paid compensation equal to that compensation as
prescribed for the Judges of the Texas Courts of
Civil Appeals, as per the then current appropriation
bill for the State of Texas, together with the actual
cost of their meals and lodging and actual travel
expense or the amount set by the then current
appropriation bill if private transportation is uti-
lized.

(b) The Texas Court of Military Appeals shall
have appellate jurisdiction, upon petition of an ac-
cused, to hear and review the record in:

(1) All general and special court-martial cases;
and
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(2) All other cases where a judge of this court has
made a determination that there may be a constitu-
tional issue involved.

(¢) The accused has 60 calendar days, from the
time of receipt of actual notice of the final action on
his case, under this Code to petition the Texas Court
of Military Appeals for review. The court shall act
upon such a petition within 60 calendar days of the
receipt thereof. In the event the court fails or
refuses to grant such petition for review the final
action of the convening authority will be deemed to
have been approved; notwithstanding any other
provision of this Code, upon the court granting a
hearing of an appeal, the court may grant a stay or
defer service of the sentence of confinement or any
other punishment under this Code until the court’s
final decision upon the case.

(d) In a case reviewable under subsection (b)(1) of
this Section the Texas Court of Military Appeals
may act only with respect to the findings and sen-
tence as finally approved and ordered executed by
the convening authority. In a case reviewable un-
der subsection (b)(2) of this Section this court need
take action only with respect to issues specified in
the grant of review. This court shall take action
only with respect to matters of law, and the action
of this court is final.

(e) If the Texas Court of Military Appeals sets
aside the findings and sentence, it may, except
where the setting aside is based on lack of suffi-
cient evidence in the record to support the findings,
order a rehearing. If it sets aside the findings and
sentence and does not order a rehearing, it shall
order that the charges be dismissed. After the
Texas Court of Military Appeals has acted on the
case, the record shall be returned to the State Judge
Advocate General who shall notify the convening
authority of the court’s decision. If further action
is required the State Judge Advocate General shall
instruct the convening authority to take action in
accordance with that decision. If the court has
ordered a rehearing, but the convening authority
finds a rehearing impracticable, he may dismiss the
charges.

Sec. 68. Reserved.
Sec. 69. Reserved.

Appellate Counsel

Sec. 70. The trial counsel and defense counsel of
a court-martial shall serve in the capacity of appel-
late counsel upon an appeal authorized under this
Code. The accused has the additional right to be
represented by civilian counsel at his own expense.
Should the defense or trial counsel become unable
to perform their duties because of illness or other
disability, the convening authority will appoint a
qualified trial or defense counsel to continue the
proceedings.

Sec. 7T1. Reserved.
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Vacation of Suspension

Sec. 72. (a) Before the vacation of the suspen-
sion of a special court-martial sentence which as
approved includes a dismissal or dishonorable dis-
charge, or of any general court-martial sentence,
the officer having special court-martial jurisdiction
over the probationer shall hold a hearing on the
alleged violation of probation. The probationer
shall be represented at the hearing by military
counsel if he so desires.

(b) The record of the hearing and the recommen-
dation of the officer having special court-martial
jurisdiction shall be sent for action to the Governor
in cases involving a general court-martial sentence
and to the commanding officer of the force of the
state military forces of which the probationer is a
member in all other cases covered by subsection (a)
of this Section. If the Governor or commanding
officer vacates the suspension, any unexecuted part
of the sentence except a dismissal shall be executed.

(¢) The suspension of any other sentence may be
vacated by any authority competent to convene, for
the command in which the accused is serving or
assigned, a court of the kind that imposed the
sentence.

Petition for a New Trial

Sec. 73. At any time within 2 years after ap-
proval by the convening authority of a court-martial
sentence, the accused may petition the State Judge
Advocate General for a new trial on ground of
newly discovered evidence or fraud on the court-
martial. If the accused’s case is pending before the
Texas Court of Military Appeals when this petition
is filed, the appeal will not proceed until the State
Judge Advocate General has made a decision on the
request. If the petition is granted, the appeal will
be dismissed. If the petition is denied, the Court of
Military Appeals will continue its proceedings on the
case.

Remission or Suspension

Sec. 74. (a) A convening authority may remit or
suspend any part or amount of the unexecuted part
of any sentence, including all uncollected forfei-
tures.

(b) The Governor may, for good cause, substitute
an administrative form of discharge for a discharge
or dismissal executed in accordance with the sen-
tence of a court-martial.

Restoration

Sec. 75. (a) Under such regulations as the Gov-
ernor may prescribe, all rights, privileges, and prop-
erty affected by an executed part of a court-martial
sentence which has been set aside or disapproved,
except an executed dismissal or discharge shall be
restored unless a new trial or rehearing is ordered
and such executed part is included in a sentence
imposed upon a new trial or hearing.
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(b) If a previously executed sentence of dishonor-
able discharge is not imposed on a new trial, the
Governor shall substitute therefor a form of dis-
charge authorized for administrative issuance un-
less the accused is to serve out the remainder of his
enlistment.

(c) If a previously executed sentence of dismissal
is not imposed on a new trial, the Governor shall
substitute therefor a form of discharge authorized
for administrative issue, and the commissioned offi-
cer dismissed by that sentence may be reappointed
by the Governor alone to such commissioned grade
and with such rank as in the opinion of the Gover-
nor that former officer would have attained had he
not been dismissed. The reappointment of such
former officer may be made if a position vacancy is
available under applicable tables of organization.
All the time between the dismissal and reappoint-
ment shall be considered as service for all purposes.

Finality of Proceedings, Findings, and Sentences

See. 76. The appellate review of records of trial
provided by this Code, the proceedings, findings,
and sentences of courts-martial as reviewed and
approved, as required by this Code, and all dismiss-
als and discharges carried into execution under sen-
tences by courts-martial following review and ap-
proval as required by this Code, are final and con-
clusive. Orders publishing the proceedings of the
courts-martial and all action taken pursuant to
those proceedings are binding upon all departments,
courts, agencies, and officers of the state, subject
only to action upon a petition for a new trial as
provided in Section 73 of this Code.

SUBCHAPTER X. PUNITIVE ARTICLES

Persons to be Tried or Punished

Sec. T6A. No person may be tried or punished
for any offense provided for in Sections 77-134 of
this Code, unless it was committed while he was in a
duty status or during a period of time in which he
was under lawful orders to be in a duty status.

Principals
Sec. T7. Any person subject to this Code who:

(1) Commits an offense punishable by this Code,
or aids, abets, counsels, commands or procures its
commission; or

(2) Causes an act to be done which if directly
performed by him would be punishable by this
Code;

is a principal.
Accessory After the Fact

Sec. 78. Any person subject to this Code, who
knowing that an offense punishable by this Code
has been committed, receives, comforts, or assists
the offender in order to hinder or prevent his appre-
hension, trial, or punishment shall be punished as a
court-martial may direct.
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Conviction of Lesser Included Offense

See. 79, An accused may be found guilty of an
offense necessarily included in the offense charged
or of an attempt to commit either the offense
charged or an offense necessarily included therein.

Attempts

Sec. 80. (a) An act, done with specific intent to
commit an offense under this Code, amounting to
more than mere preparation and tending, even
though failing, to effect its commission, is an at-
tempt to commit that offense.

(b) Any person subject to this Code who attempts
to commit any offense punishable by this Code shall
be punished as a court-martial may direct, unless
otherwise specifically prescribed. -

(¢} Any person subject to this Code may be con-
victed of an attempt to commit an offense although
it appears on the trial that the offense was consum-
mated.

Conspiracy

. Sec. 81. Any person subject to this Code who
conspires with any other person to commit an of-
fense under this Code, shall if one or more of the
conspirators does an act to effect the object of the
conspiracy, be punished as a court-martial may di-
rect.

Solicitation

Sec. 82. (a) Any person subject to this Code who
solicits or advises another or others to desert in
violation of Section 85 of this Code or mutiny in
violation of Section 94 of this Code, shall, if the
offense solicited or advised is attempted or commit-
ted, be punished with the punishment provided for
the commission of the offense, but, if the offense
solicited or advised is not committed or attempted,
he shall be punished as a court-martial may direct.

(b) Any person subject to this Code who solicits
or advises another or others to commit an act of
misbehavior before the enemy in violation of Section
99 of this Code or sedition in violation of Section 94
of this Code shall, if the offense solicited or advised
is committed, be punished with the punishment pro-
vided for the commission of the offense, but, if the
offense solicited or advised is not committed, he
shall be punished as a’ court-martial may direct.

Fraudulent Enlistment, Appointment, or Separation
Sec. 83. Any person who:

(1) Procures his own enlistment or appointment in
the state military forces by knowingly false repre-
sentation or deliberate concealment as to his qualifi-
cations for that enlistment or appointment and re-
ceives pay or allowances thereunder; or

(2) Procures his own separation from the state
military forces by knowingly false representation or
deliberate concealment as to his eligibility for that
separation;
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shall be punished as a court-martial may direct.

Unlawful Enlistment, Appointment, or Separation

Sec. 84. Any person subject to this Code who
effects an enlistment or appointment in or a separa-
tion from the state military forces of any person
who is known to him to be ineligible for that enlist-
ment, appointment, or separation because it is pro-
hibited by law, regulation, or order shall be pun-
ished as a court-martial may direct.

Desertion

Sec. 85.
forces who:

(a) Any member of the state military

(1) Without authority goes or remains absent
from his unit, organization, or place of duty with
intent to remain away therefrom permanently;

(2) Quits his unit, organization, or place of duty
with intent to avoid hazardous duty or to shirk
important service; or

(3) Without being regularly separated from one
of the state military forces enlists or accepts an
appointment in the same or another one of the state
military forces, or in one of the armed forces of the
United States, without fully disclosing the fact that
he has not been regularly separated;
is guilty of desertion.

(b) Any commissioned officer of the state military
forces who, after tender of his resignation and
before notice of its acceptance, quits his post or
proper duties without leave and with intent to re-
main away therefrom permanently is guilty of de-
sertion.

(¢) Any person found guilty of desertion or at-
tempt to desert shall be punished as a court-martial
may direct.

Absence Without Leave

Sec. 86, Any person subject to this Code, who
without authority:

(1) Fails to go to his appointed place of duty at
the time prescribed;

(2) Goes from that place; or

(3) Absents himself or remains absent from his
unit, organization, or place of duty at which he is
required to be at the time prescribed;

shall be punished as a court-martial may direct.

Missing Movement

Sec. 87. Any person subject to this Code who
through neglect or design misses the movement of a
ship, aircraft, or unit with which he is required in
the course of duty to move shall be punished as a
court-martial may direct.

Contempt Towards Governor

Sec. 88. Any person subject to this Code who
uses contemptuous words against the Governor of
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Texas, shall be punished as a court-martial may
direct.

Disrespect Toward Superior Commissioned Officer

Sec. 89. Any person subject to this Code who
behaves with disrespect toward his superior com-
missioned officer shall be punished as a court-mar-
tial may direct.

Assaulting or Wilfully Disobeying Superior
Commissioned Officer

Sec. 90. Any person subject to this Code who:

(1) Strikes his superior commissioned officer or
draws or lifts up any weapon or offers any violence
against him while in the execution of his office; or

(2) Wilfully disobeys a lawful command of his
commissioned officer;

shall be punished as a court-martial may direct.
Insubordinate Conduct Toward Warrant Officer or
Noncommissioned Officer

Sec. 91.
who:

Any warrant officer or enlisted member

(1) Strikes or assaults a warrant officer or non-
commissioned officer while that officer is in the
execution of his office;

(2) Wilfully disobeys the lawful order of a war-
rant officer or noncommissioned officer; or

(3) Treats with contempt or is disrespectful in
language or deportment toward a warrant officer or
noncommissioned officer while that officer is in the
execution of his office;

shall be punished as a court-martial may direct.

Failure to Obey Order or Regulation
Sec. 92. Any person subject to this Code who:

(1) Violates or fails to obey any lawful general
order or regulation;

(2) Having knowledge of any other lawful order
issued by a member of the state military forces
which it is his duty to obey, fails to obey the order;
or

(3) Is derelict in the performance of his duties;
shall be punished as a court-martial may direct.

Cruelty and Maltreatment

Sec. 93. Any person subject to this Code who is
guilty of cruelty toward, or oppression or maltreat-
ment of, any person subject to his order shall be
punished as a court-martial may direct.

Mutiny or Sedition

Sec. 94. (a) Any pérson subject to this Code
who:

(1) With intent to usurp or override lawful mili-
tary authority refuses, in concert with any other
person, to obey orders or otherwise do his duty or
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creates any violence or disturbance .is guilty of
mutiny;

(2) With intent to cause the overthrow or destruc-
tion of lawful civil authority, creates, in concert
with any other person, revolt, violence, or other
disturbance against that authority is guilty of sedi-
tion;

(3) Fails to do his utmost to prevent and suppress
a mutiny or sedition being committed in his pres-
ence, or fails to take all reasonable means to inform
his superior commissioned officer or commanding
officer of a mutiny or sedition which he knows or
has reason to believe is taking place,

is guilty of a failure to suppress or report a mutiny
or sedition.

(b) A person who is found guilty of attempted
mutiny or sedition, mutiny, sedition, or failure to
suppress or report a mutiny or sedition shall be
punished as a court-martial may direct.

Resistance, Breach of Arrest, and Escape

Sec. 95. Any person subject to this Code who
resists apprehension or breaks arrest or who es-
capes from physical restraint lawfully imposed shall
be punished as a court-martial may direct.

Releasing Prisoner Without Proper Authority

Sec. 96. Any person subject to this Code who,
without proper authority, releases any prisoner
committed to his charge, or who through neglect or
design suffers any such prisoner to escape, shall be
punished as a court-martial may direct, whether or
not the prisoner was committed in strict compliance
with law.

Unlawful Detention of Another

Sec. 97. Any person subject to this Code who,
except as provided by law or regulation, appre-
hends, arrests; or confines -any person shall be pun-
ished as a court-martial may direct.

Noncompliance With Procedural Rules

Sec. 98. Any person subject to this Code who:

(1) Is responsible for unnecessary delay in the
disposition of any case of a person accused of an
offense under this Code; or

(2) Knowingly and intentionally fails to enforce
or comply with any provision of this Code regulat-
ing the proceedings before, during, or after trial of
an accused;

shall be punished as a court-martial may direct.

Misbehavior Before the Enemy

Sec. 99. Any person subject to this Code who
before or in the presence of the enemy:
(1) Runs away;,

(2) Shamefully abandons, surrenders, or delivers
up any command, unit, place, or military property
which it is his duty to defend;
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(8) Through disobedience, neglect, or intentional
misconduct endangers the safety of any such com-
mand, unit, place, or military property;

(4) Casts away his arms or ammunition;
(5) Is guilty of cowardly conduct;
(6) Quits his place of duty to plunder or pillage;

(7) Causes false alarms in the command, unit, or
place under control of the armed forces of the
United States or the state military forces of Texas,
or any other state;

(8) Wilfully fails to do his utmost to encounter,
engage, capture or destroy enemy troops, combat-
ants, vessels, aircraft, or any other thing, which it is
his duty to so encounter, engage, capture, or de-
stroy; or

(9) Does not afford all practicable relief, and as-
sistance to. any troops, combatants, vessels, or air-
craft of the armed forces belonging to the United
States or their allies, to this state, or to any other
state, when engaged in battle;

shall be punished as a court-martial may direct.

Subordinate Compelling Surrender

Sec. 100. Any person subject to this Code who
compels or attempts to compel the commander of
any of the state military forces of Texas, the United
States, or of any other state, to give it up to an
enemy or to abandon it, or who strikes the colors or
flag to an enemy without proper authority, shall be
punished as a court-martial may direct.

Improper Use of Countersign

Sec. 101. Any person subject to this Code who
in time of war discloses the parole or countersign to
any person not entitled to receive it, or who gives to
another who is entitled to receive and use the parole
or countersign a different parole or countersign
from that which, to his knowledge, he was authoriz-
ed and required to give, shall be punished as a
court-martial may direct.

Forcing a Safeguard

Sec. 102. Any person subject to this Code who
forces a safeguard shall be punished as a court-mar-
tial may direct.

Captured or Abandoned Property

Sec. 103.. (a) All persons subject to this Code
shall secure all public property taken from the
enemy for the service of the State of Texas or the
United States, and shall give notice and turn over to
the proper authority without delay all captured or
abandoned property in their possession, custody, or
control.

{b) Any person subject to this Code who:

(1) Fails to carry out the duties prescribed in
subsection (a);
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(2) Buys, sells, trades, or in any way deals in or
disposes of captured or abandoned property, where-
by he receives or expects any profit, benefit, or
advantage to himself or another directly or indirect-
ly connected with himself; or

(3) Engages in looting or pillaging;
shall be punished as a court-martial may direct.

Aiding the Enemy
Sec. 104. Any person subject to this Code who:

(1) Aids, or attempts to aid, the enemy with arms,
ammunition, supplies, money or other things; or

(2) Without proper authority, knowingly harbors
or protects or gives intelligence to, or communicates
or corresponds with or holds any intercourse with
the enemy, either directly or indirectly;

shall be punished as a court-martial may direct.

Misconduct of a Prisoner

Sec. 105. Any person subject to this Code who,
while in the hands of the enemy in time of war:

(1) For the purpose of securing favorable treat-
ment by his captors acts without proper authority in
a manner contrary to law, custom, or regulation, to
the detriment of others of whatever nationality held
by the enemy as civilian or military prisoners; or

(2) While in a position of authority over such
persons maltreats them without justifiable cause;

shall be punished as a court-martial may direct.
Sec. 106. Reserved.

False Official Statements

Sec. 107. Any person subject to this Code who,
with intent to deceive, signs any false record, re-
turn, regulation, order, or other official document,
knowing it to be false, or makes any other false
official statement knowing it to be false, shall be
punished as a court-martial may direct.

Military Property—Loss, Damage, Destruction, or
Wrongful Disposition

Sec. 108. Any person subject to this Code who,
without proper authority:

(1) Sells or otherwise disposes of;

(2) Wilfully or through neglect damages, de-
stroys, or loses; or

(8) Wilfully or through neglect suffers to be dam-
aged, destroyed, sold, or wrongfully disposed of any
military property of the United States or of the
State of Texas;

shall be punished as a court-martial may direct.

Property Other Than Military Property—Waste,
Spoilage or Destruction

Sec. 109. Any person subject to this Code who,
while in a duty status, wilfully or recklessly wastes,
spoils, or otherwise wilfully and wrongfully de-
stroys or damages any property other than military



Art. 5788

property of the United States or of this state shall
be punished as a court-martial may direct.

Improper Hazarding of Vessel

Sec. 110. (a) Any person subject to this Code
who wilfully and wrongfully hazards or suffers to
be hazarded any vessel of the armed forees of the
United States or of the state military forces shall be
punished as a court-martial may direct.

(b) Any person subject to this Code who negli-
gently hazards or suffers to be hazarded any vessel
of the armed forces of the United States or of the
state military forces shall be punished as a court-
martial may direct.

Driving While Intoxicated or Driving While Under the
Influence of a Narcotic Drug

Sec. 111. Any person subject to this Code who
operates any vehicle while under the influence of
intoxicating liquor or a narcotic drug, or in a reck-
less or wanton manner, shall be punished as a
court-martial may direct. )

Drunk on Duty—Sleeping on Post—Leaving
Post Before Relief

Sec. 112.  Any person subject to this Code who is
found under influence of intoxicating liquor or nar-
cotic drugs while on duty or sleeping upon his post,
or who leaves his post before he is regularly re-
lieved, shall be punished as a court-martial may
direct.

Sec. 113. Reserved.
Sec. 114. Reserved.

Malingering

Sec. 115. Any person subject to this Code who
for the purpose of avoiding work, duty or service in
the state military forces:

(1) Feigns illness, physical disablement, mental
lapse, or derangement; or

(2) Intentionally inflicts self-injury;
shall be punished as a court-martial may direct.

Riot or Breach of Peace

Sec. 116. Any person subject to this Code who
causes or participates in any riot or breach of the
peace shall be punished as a court-martial may
direct.

Provoking Speeches or Gestures

Sec. 117. Any person subject to this Code who
uses provoking or reproachful words or gestures
towards any other person subject to this Code shall
be punished as a court-martial may direct.

Sec. 118. Reserved.
Sec. 119. Reserved.
Sec. 120. Reserved.
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Larceny and Wrongful Appropriation

Sec. 121. (a) Any person subject to this Code
who wrongfully takes, obtains, or withholds, by any
means, from the possession of the owner or of any
other person any money, personal property, or arti-
cle of value of any kind;

(1) With intent permanently to deprive or defraud
another person of the use and benefit of property,
or to appropriate it to his own use or the use of any
person other than the owner, steals that property is
guilty of larceny; or

(2) With intent temporarily to deprive or defraud
another person of the use and benefit of property or
to appropriate it to his own use or the use of any
other person other than the owner, is guilty of
wrongful appropriation.

(b) Any person found guilty of larceny or wrong-
ful appropriation shall be punished as a court-mar-
tial may direct.

Sec. 122. Reserved.

Forgery

Sec. 123. Any person subject to this Code who,
with intent to defraud:

(1) Falsely makes or alters any signature to, or
any part of, any writing which would, if genuine,
apparently impose a legal liability on another or
change his legal right or liability to his prejudice; or

(2) Utters, offers, issues, or transfers such a writ-
ing, known by him to be so made or altered;

is guilty of forgery and shall be punished as a
court-martial may direct.
Sec. 124. Reserved.

Sec. 125. Reserved.
Sec. 126. Reserved.

Extortion

Sec. 127. Any person subject to this Code who
communicates threats to another person with the
intention thereby to obtain anything of value or any
acquittance, advantage, or immunity is guilty of
extortion and shall be punished as a court-martial
may direct.

Assault

Sec. 128. Any person subject to this Code who
attempts or offers with unlawful force or violence
to do bodily harm to another person, whether or not
the attempt or offer is consummated, is guilty of
assault and shall be punished as a court-martial
may direct.

Sec. 129. Reserved.
Sec. 130. Reserved.

Perjury

Sec. 131, Any person subject to this Code who
in a judicial proceeding or in a court of justice
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conducted under this Code wilfully and corruptly
gives, upon a lawful oath or in any form allowed by
law to be substituted for an oath, any false testimo-
ny material to the issue or matter of inquiry is
guilty of perjury and shall be punished as a court-
martial may direct.

Frauds Against the Government
Sec. 182, Any person subject to this Code: *
(1) Who, knowing it to be false or fraudulent:

(A) Makes any claim against the United States,
the State of Texas, or any officer thereof; or -

(B) Presents to any person in the civil or military
service thereof, for approval or payment any claim
against the United States, the State of Texas, or
any officer thereof;

(2) Who, for the purpose of obtaining the approv-
al, allowance, or payment of any claim against the
United States, the State of Texas, or any officer
thereof:

(A) Makes or uses any writing or other paper
knowing it to contain any false or fraudulent state-
ments; or

(B) Makes any oath to any fact or to any writing
or other paper knowing the oath to be false; or

(C) Forges or counterfeits any signature upon
any writing or other paper, or uses any such signa-
ture knowing it to be forged or counterfeited;

(3) Who, having charge, possession, custody, or
control of any money or other property of the
United States or the State of Texas, furnished or
intended for the armed forces of the United States
or the state military forces, knowingly delivers to
any person having authority to receive it, any
amount thereof less than that for which he receives
a certificate or receipt; or

(4) Who, being authorized to make or deliver any
paper certifying the receipt of any property of the
United States or the State of Texas, furnished or
intended for the armed forces of the United States
or the state military forces, makes or delivers to
any person such writing without having full knowl-
edge of the truth of the statements there contained
and with intent to defraud the United States or the
State of Texas;

shall, upon conviction, be pumshed as a court-mar-
tial may direct.

Conduct Unbecoming an Officer and a Gentleman

Sec. 133. Any commissioned officer or officer
candidate who is convicted of conduct unbecoming
an officer and a gentleman shall be punished as a
court-martial may direct.

General Article

Sec. 134. Though not specifically mentioned in
this Code, all disorders and negleets to the prejudice
of good order and discipline in the state military
forces and/or all conduct of a nature to bring dis-
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credit upon the state military forces, of which per-
sons subject to this Code may be guilty, shall be
taken eognizance of by a general, special or summa-
ry court-martial, according to the nature and degree
of the offense, and shall be punished at the discre-
tion of the court.

SUBCHAPTER XI. MISCELLANEOUS
PROVISIONS

Courts of Inquiry

Sec. 135. (a) Courts of inquiry to investigate
any matter may be convened by the Governor or by
any other person designated by the Governor for
that purpose, or any person authorized to convene a
general court-martial by this Code, whether or not
the persons 1nvolved have requested such an in-
quiry.

(b) A court of inquiry consists of 8 or more com-
missioned officers. For each court of inquiry the
convening authority shall also appoint counsel for
the court.

(¢} Any person subject. to this Code whose con-
duct is subject to inquiry shall be designated as a
party. Any person subject to this Code or employed
in the division of military affairs, who has a direct
interest in the subject of inquiry has the right to be
designated as a party upon request to the court.
Any person designated as a party shall be given due
notice and has the right to be present, to be repre-
sented by counsel, to cross-examine witnesses, and
to introduce evidence.

(d) Members of a court of inquiry may be chal-
lenged by a party, but only for cause stated to the
court.

(e) The members, counsel, the reporter, and inter-
preters of courts of inquiry shall take an oath or
affirmation to faithfully perform their duties.

(f) Witnesses may be summoned to appear and
testify and be examined before courts of inquiry, as
provided for courts-martial.

(g) Courts of inquiry shall make findings of fact
but may not express opinions or make recommenda-
tions unless required to do so by the convening
authority.

(h) Each court of inquiry shall keep a record of
its proceedings, which shall be authenticated by the
signatures of the president and counsel for the
court and forwarded to the convening authority. If
the record cannot be authenticated by the president,
it shall be signed by a member in lieu of the
president. If the record cannot be authenticated by
the counsel for the court, it shall be signed by a
member in lieu of the counsel.

Authority to Administer Oaths

Sec. 136. (a) The following persons on state ac-
tive duty may administer oaths for the purpose of
military administration including military justice,
and they have the general powers of a notary public
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in the performance of all notarial acts to be exe-
cuted by members of the state military forces,
wherever they may be:

(1) The State Judge Advocate General, and all
judge advocates;

(2) All law specialists and military judges;
(8) All summary courts-martial;

(4) Al adjutants, assistant adjutants, acting adju-
tants, and personnel adjutants;

(5) All administrative officers, assistant adminis-
trative officers, and acting administrative officers;

(6) All staff judge advocates and legal officers,
and acting or assistant staff judge advocates and
legal officers; and

(7) All other persons designated by regulations of
the state military forces or by statute.

(b) The following persons on state active duty
may administer oaths necessary in the performance
of their duties:

(1) The president, military judge, trial counsel,
and assistant trial counsel for all general and spe-
cial courts-martial;

(2) The president, counsel for the court, and re-
corder of any court of inquiry;

(3) All officers designated to take a deposition;

(4) All persons detailed to conduct an investiga-
tion;
(5) All recruiting officers; and

(6) All other persons designated by regulations of
the state military forces or by statute.

(¢) No fee may be paid to or received by any
person for the performance of any notarial act
herein authorized.

(d) The signature without seal of any such person
acting as notary, together with the title of his
office, is prima facie evidence of his authority.

Sections to be Explained

Sec. 1387. Sections 2, 3, 7-15, 25, 27, 381, 37, 38,
55, T6A-134, and 137-139 of this Code shall be
carefully explained to every enlisted member at the
time of his enlistment or transfer or induction into,
or at the time of his order to duty in or with any of
the state military forces or within 30 days thereaft-
er. They shall also be explained annually to each
unit of the state military forces. A complete text of
this Code and of the regulations prescribed by the
Governor thereunder shall be made available to any
member of the state military forces, upon his re-
quest, for his personal examination.

Complaints of Wrongs

Seec. 138. (a) Any member of the state military
forces who believes himself wronged by his com-
manding officer, and who, upon due application to
that commanding officer, is refused redress, may
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complain to any superior cuiniissioned officer, who
shall forward the complaint to the next highest
commander who shall examine into the complaint
and take proper measures for redressing the wrong
complained of; and he shall, as soon as possible,
send to the Adjutant General a true statement of
that complaint with the proceedings had thereon.

(b) When an action or proceeding of any nature
shall be commenced in any court, other than a
military court, by any person against any member
of the state military forces for any act done, or
caused, ordered or directed to be done in the line of
duty, as determined by a finding of fact made by a
court of inquiry under Section 135 of this Code,
while such member was on active state duty, all
expenses of representation in such action or pro-
ceeding, including fees of witnesses, depositions,
court costs, and all costs for transcripts of records
or other documents that might be needed during
trial or appeal shall be paid as provided in this Code.
When any action or proceeding of any type is
brought, as described in this subsection, the Adju-
tant General, upon the written request of the mem-
ber involved, shall designate the State Judge Advo-
cate General, a judge advocate or a legal officer of
the state military forces to represent such member,
Judge advocates or legal officers performing duty
under this subsection will be called to state active
duty by order of the Governor. If the military legal
services, noted above, are not available, then the
Adjutant General, after consultation with the State
Judge Advocate General and member involved, shall
contract with a competent private attorney to con-
duct such representation,

Redress of Injuries to Property

Sec. 139. ' (a) Whenever complaint is made to
any commanding officer that wilful damage has
been done to the property of any person or that his
property has been wrongfully taken by members of
the state military forces, he may subject to such
regulations as the Governor may prescribe, convene
a board to investigate the complaint. The board
shall consist of from 1 to 3 commissioned officers,
and for the purpose of that investigation, it has
power to summon witnesses and examine them
upon oath or affirmation, to receive depositions or
other documentary evidence, and to assess the dam-
ages sustained against the responsible parties. The
assessment of damages made by the board is sub-
jeet to the approval of the commanding officer, and
in the amount approved by him shall be charged
against the pay of the offenders. The order of the
commanding officer directing charges herein autho-
rized is conclusive, except as provided in subsection
(¢), on any disbursing officer for the payment by
him to the injured parties of the damages so as-
sessed and approved.

(b) If the offenders cannot be ascertained, but the
organization or detachment to which they belong is
known, charges totaling the amount of damages
assessed and approved may be paid to the injured
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parties from the military funds of the units of the
state military forces to which the offenders be-
longed. :

(c) Any person subject to this Code who is ac-
cused of causing wilful damage to property has the
right to be represented by counsel, to summon
witnesses in his behalf, and to cross-examine those
appearing against him.  The counsel mentioned
herein will be military counsel, provided by the
commanding officer instituting this inquiry. The
accused may also employ civilian counsel of his own
choosing at his own expense. He has the right of
appeal to the next higher commander.

Immunity for Action of Military Courts

Sec. 139A. No accused may bring an action or
proceeding against the convening authority or a
member of a military court, board convened under
this Code or military regulations, or officer or per-
son acting under its authority or reviewing its pro-
ceedings because of the approval, imposition, or
execution of any sentence or the imposition.or col-
lection of a fine or penalty, or the execution of any
process or mandate of a military court, board con-
vened under this Code, or military regulation.

Delegation of Authority By the Governor

Sec. 140. The Governor may delegate any au-
thority vested in him under this Code, and may
provide for the subdelegation of any such authority,
except the power given him by Section 57(d) of this
Code.

Execution of Process and Sentence

Sec. 141. (a) In the state military forces not in
federal service, the processes and sentences of its
courts-martial shall be executed by the civil officers
prescribed by the laws of the state.

(b) When the sentence of a court-martial, as ap-
proved and ordered executed, adjudges confine-
ment, and the convening authority, has approved
the same in whole or in part, the reviewing authori-
ty, or the commanding officer for the time being, as
the case may be, shall issue a warrant of commit-
ment to the sheriff of the county in which such
court-martial was held or where the offense was
committed, directing such sheriff to take the body
of the person so sentenced and confine him in the
county jail of such county for the period named in
such sentence, as approved, or until he may be
directed to release him by proper authority.

Process of Military Courts

Sec. 142. (a) Military courts may issue any pro-
cess or mandate necessary to carry into effect their
powers. Such a court may issue subpoenas and
subpoenas duces tecum and enforce by attachment
attendance ‘of witnesses and production of books
and records, when it is sitting within the state and
the witnesses, books and records sought are also so
located.

MILITIA—SOLDIERS, SAILORS AND MARINES

Art. 5788

(b) Process and mandates may be issued by sum-
mary courts-martial, provost courts, or the presi-
dent of other military courts and may be directed to
and may be executed by the marshals of the mili-
tary court or any peace officer and shall be in such
form as may be prescribed by regulations issued
under this Code.

(¢) All officers to whom process or mandates may
be so directed shall execute them and make return
of their acts thereunder according to the require-
ments of those documents. Except as otherwise
specifically provided in'this Code, no such officer
may demand or require payment of any fee or
charge for receiving, executing, or returning such a
process or mandate or for any service in connection
therewith.

 (d) The president of any court-martial, and any
summary court officer, shall have authority to is-
sue, under his hand, in the name of the State of
Texas, directed to any sheriff or constable, whose
duty it shall be to serve or execute the same in the
same manner in which like process is served or
executed when issued by a magistrate, all necessary
process, subpoenas, attachments, warrants, or ar-
rest and warrant of commitment.

Payment of Fines, Costs, and Disposition Thereof

Sec. 143. (a) All fines and forfeitures imposed
by general court-martial, shall be paid to the officer
ordering such court, and/or to the officer command-
ing for the time being and by said officer, within 5
days from the receipt thereof, paid to the Adjutant
General, who-shall disburse the same as he may see
fit for military purposes.

(b) All fines and forfeitures imposed by a special
or summary courts-martial shall be paid to the
officer ordering the court, or the officer command-
ing for the time being, and by such officer, within 5
days from the receipt thereof, placed to the credit of
the military unit fund of the unit of which the
person fined was a member when the fine was
imposed.

(c) When the sentence of a court-martial adjudges
a fine against any person, and such fine has not
been fully paid within 10 days after the confirma-
tion thereof, the convening authority shall issue a
warrant of commitment directed to the sheriff of
the county in which the court-martial was held or
where the offense was committed, directing him to
take the body of the person so convicted and confine
him in the county jail for 1 day for any fine not
exceeding $1 and 1 additional day for every dollar
above that sum.

Presumption of Jurisdiction

Sec. 144, The jurisdiction of the military courts
and boards established by this Code shall be pre-
sumed and the burden of proof rests on any person
seeking to oust those courts or boards of jurisdic-
tion in any action or proceeding.
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Witnesses Expenses

Sec. 145. (a) Persons in the employ of this state,
but not belonging to the military forces thereof,
when traveling upon summons as witnesses before
military courts, are entitled to transportation from
their place of residence to the place where the court
is in session and return. If no transportation be
furnished they are entitled to reimbursement of the
cost of travel actually performed by the shortest
usually traveled route. They are also entitled to
reimbursement of the actual cost of meals and
rooms at a rate not to exceed $25 per day for each
actually and unavoidably consumed in travel, or in
attendance upon the court under the order or sum-
mons. No allowance will be made to them when
attendance upon court does not require them to
leave their place of residence.

(b) A person not in the employ of this state and
not belonging to the active military forces thereof,
who has been duly summoned to appear as a wit-
ness before a military court, will receive $50 per day
for each day actually in attendance upon the court,
and 12 cents a mile for going from his place of
residence to the place of trial or hearing, and 12
cents a mile for returning. Civilian witnesses will
be paid by the Adjutant General’s Department.

(¢) The charges for return journeys of witnesses
will be made upon the basis of the actual charges
allowed for travel to the court, and the entire ac-
count thus completed will be paid upon discharge
from attendance without waiting for completion of
return travel.

(d) No fees shall be allowed to a person as wit-
ness fees, unless such person has been subpoenaed,
attached, or recognized as a witness in the case.

Arrest, Bonds, Laws Applicable

Sec. 146. (a) When charges against any person
in the military service of this state are made or
referred to a convening authority authorized to
convene a court-martial for the trial of such person,
and a convening authority, believing that such
charges can be sustained, and has reason to believe
that the person so charged will not appear for trial,
or intends to flee from justice, a convening authori-
ty may issue a warrant of arrest to the sheriff or
any constable of the county in which the person
charged resides, or wherein he is supposed to be,
commanding the sheriff or constable to take the
body of the person so charged and confine him in
jail until such time as his case may be finally
disposed of; and the sheriff or constable, on the
order of the convening authority, shall bring the
person so charged before the court-martial for trial,
or turn him over to whomever the order may direct;
the convening authority issuing the warrant of ar-
rest, shall indorse thereon the amount of bail to be
required; and it shall be a violation of duty on the
part of any sheriff or constable to permit a person
so committed to remain out of jail, except that he
may, when such person desires it, permit him to
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give bail in the sum indorsed on the warrant, condi-
tioned for his appearance, from time to time, before
such court-martial as he may be ordered for trial,
and until his case is finally disposed of, or until such
time as he may surrender to the sheriff or constable
as directed by the convening authority of the court-
martial before which he may be ordered for trial.

(b) Upon the failure of any person, who has been
admitted to bail conditioned for his appearance for
trial before a court-martial, or upon failure of any
person admitted to bail to appear as a witness in
any case before a court-martial, as conditioned in
the bail bond of any such person, the court-martial
shall certify the fact of such failure to so appear to
the convening authority, or to the officer command-
ing for the time being, as the case may be; and
such officer shall cause a judge advocate, district or
county attorney to file suit in Travis County there-
for.

(c) The rules laid down in the Code of Criminal
Procedure of this state relating to the giving of bail,
the amount of bail, the number of sureties, the
persons who may be sureties, the property exempt
from liability, the responsibility of parties to the
same and all other rules of a general nature not
inconsistent with this law are applicable to bail
taken as provided in this Code.

(d) A warrant of arrest issued by a convening
authority to order a court-martial, and all subpoenas
and other process issued by courts-martial and
courts of inquiry shall extend to every part of the
state.

(e) When any lawful process, issued by the prop-
er officer of any court-martial, comes to the hands
of any sheriff or constable, he shall perform the
usual duties of such officer and perform all acts and
duties by this Code imposed or authorized to be
performed by any sheriff or constable. Failure of
any sheriff or constable to perform the duties re-
quired by this Code shall be a misdemeanor offense
punishable by a fine of not more than $1,000 and by
confinement of not less than 6 months and not more
than 12 months in jail.

Expenses of Administration

Sec. 147. The Adjutant General shall have au-
thority to pay all expenses incurred in the adminis-
tration of state military justice, including the ex-
penses of courts-martial and expenses incurred un-
der Sections 67, 138, and 145 of this Code, from any
funds appropriated to the Adjutant General’s De-
partment.

Short Title

Sec. 148. This Article may be cited as the “Tex-
as Code of Military Justice.”

[Acts 1963, 58th Leg., p. 209, ch. 112, § 1. Amended by
Acts 1975, 64th Leg., p. 687, ch. 287, § 1, eff. May 22, 1975;
Acts 1983, 68th Leg., p. 511, ch. 105, § 1, eff. Sept. 1,
1983.]

Section 2 of the 1983 amendatory act provides:
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“(a) The change in law made by this Act applies only to the
punishment for an offense committed on or after the effective date
of this Act. For purposes of this section, an offense is committed
before the effective date of this Act if any element of the offense
occurs before the effective date.

“(b) -An offense committed before the effective date of this Act
is covered by the law in effect when the offense was committed,
and the former law is continued in effect for this purpose.”

Art. 5789. Awards, Decorations and Medals

Effect of Enactment

Sec. 1. The enactment of these Sections of this
Code shall hereby repeal all Resolutions of previous
Legislatures pertinent to the awarding of decora-
tions and awards to personnel of the National
Guard, Air National Guard and Reserve of the State
of Texas. It shall likewise repeal all general orders
issued by the Adjutant General of Texas, pursuant
to such Resolutions. It is further provided, how-
ever, that the enactment of this Code shall not
affect in any manner the previous awarding of any
awards, decorations or medals.

Texas Legislative Medal of Honor

See. 2. The Texas Legislative Medal of Honor
shall be awarded to any member of the state mili-
tary forces, who, by voluntary act or acts shall have
distinguished himself conspicuously by gallantry
and intrepidity at the risk of his life. The deed
performed must have been one of personal bravery
or self-sacrifice, so conspicuous as to clearly distin-
guish the individual for gallantry and intrepidity
above his comrades and must have involved risk of
life. Incontestable proof of the performance of the
service will be exacted and each recommendation
for the award of the Texas Legislative Medal of
Honor will be considered on the standard of extraor-
dinary merit.

Lone Star Medal of Valor

Sec. 3. The Lone Star Medal of Valor shall be
awarded to any member of the state military forces
who distinguishes himself by specific acts of brav-
ery or outstanding courage, or a closely related
series of heroic acts performed within an exception-
ally short period of time, which act or ‘acts involve
personal hazard or danger and the voluntary risk of
life, and which acts result in an accomplishment so
exceptional and outstanding as to clearly set the
individual apart from his comrades, or from other
persons in similar circumstances. The required gal-
lantry for award of the Lone Star Medal of Valor,
while of lesser degree than that required for the
award of the Texas Legislative Medal of Honor,
must nevertheless have been performed with mark-
ed distinction. The Lone Star Medal of Valor may
also be awarded to a member of the military service
components of another state or the United States.

Lone Star Distinguished Service Medal

Sec. 3A. The Lone Star Distinguished Service
Medal shall be awarded to any member of the state
military forces who, while serving in any capacity
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with the state military forces, shall have distin-
guished himself by exceptionally outstanding
achievement or service to the state in the perform-
ance of a duty of great responsibility. The Lone
Star Distinguished Service Medal may also be
awarded to a member of the military service compo-
nents of another state or the United States.

Award of Medals by Governor; Approval
and Recommendation

Sec. 4. The award of the Texas Legislative Med-
al of Honor shall be made by the Governor upon
approval by the Texas Legislature by Concurrent
Resolution. The award of the Lone Star Medal of
Valor and Lone Star Distinguished Service Medal
shall be made by the Governor upon recommenda-
tion of the Adjutant General of Texas.

Forwarding Recommendations for Texas Legislative
Medal of Honor or Lone Star Medal of Valor;
Endorsement by Adjutant General

Sec. 5. Recommendations for award of either
the Texas Legislative Medal of Honor or the Lone
Star Medal of Valor shall be forwarded through
military channels to the Texas Adjutant General. It
shall be the privilege of any individual having per-
sonal knowledge of an act or achievement believed
to warrant the award of either decoration to submit
a recommendation in letter form to the Adjutant
General, giving an account of the occurrence, and
accompanying such recommendation with state-
ments of eyewitnesses, extracts from official
records, sketches, maps, diagrams or photographs
s0 as to support and amplify the stated facts. Upon
determination by the Adjutant General that any
individual case meets the criteria prescribed for the
awarding of the Texas Legislative Medal of Honor
as prescribed in Section 2 of this Article, he shall by
endorsement recommend to the Governor the
awarding of said Texas Legislative Medal of Honor
in accordance with Section 4 of this Article.

Forwarding Recommendations for Lone Star
Distinguished Service Medal; Endorsement
by Adjutant General

See. 5A. Recommendations for award of the
Lorne Star Distinguished Service Medal shall be for-
warded through state military channels to the Texas
Adjutant General. It shall be the privilege of any
individual having personal knowledge of exceptional
service or achievement believed to warrant the
award of this decoration to submit a recommenda-
tion in letter form to the Adjutant General, giving
an account of the exceptional service or achieve-
ment, accompanying such recommendation with
facts, extracts of official documents and photo-
graphs so as to support and amplify the stated
facts. Upon determination by the Adjutant General
that any individual- case meets the criteria pre-
scribed for the awarding of the Lone Star Distin-
guished Service Medal as prescribed by Section 3A
of this Article, he shall by endorsement recommend
to the Governor the awarding of the Lone Star
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Distinguished Service Medal in accordance with.Sec-
tion 4 of this Article.

Design and Manufacture of Medals; Ribbons

Sec. 6. (a) The Adjutant General of the State of
Texas is hereby divected to design, and cause to be
manufactured, the Texas Legislative Medal of Hon-
or and the Lone Star Medal of Valor, and such other
awards, decorations, medals and ribbons as this
Statute gives him the right to award.

(b) The Adjutant General of Texas shall promul-
gate rules and regulations to prescribe when rib-
bons may be appropriately worn in lien of medals,
provided the ribbon symbolizes the appropriate med-
al.

(c) The Adjutant General of the State of Texas is
hereby directed to design, and cause to be manufac-
tured, the Lone Star Distinguished Service Medal.

Rules and Regulations Pertaining to Awards,
Decorations, Medals and Ribbons

Sec. 7. The Adjutant General is hereby authoriz-
ed to promulgate rules and regulations pertaining
to the following. awards, decorations, medals and
ribbons:

(a) Texas Faithful Service Medal. It shall be
awarded to any member of the state military forces
who has completed 5 years of honorable service
therein, during which period he has shown fidelity
to duty, efficient service and great loyalty to this
state. ’

(b) Federal Service Medal. It shall be awarded to
any person inducted into federal service from the
state military forces, between June 15, 1940, and
January 1, 1946; and after June 1, 1950; provided,
that such federal service was for a period in excess
of 9 months within the Armed Forces of the United
States.

(c) Texas Medal of Merit. It may be presented to
any member of the military forces of this state,
another state, or the United States, who distin-
guishes himself through outstanding service, or ex-
traordinary achievement, in behalf of the state, or
the United States.

(d) Texas Qutstanding Service Medal. It may be
presented to any member of the military forces of
this state, another state, or the United States,
whose performance has been such as to merit recog-
nition for service performed in a superior and clear-
ly outstanding manner.

(e) Texas State Guard Service Medal. It shall be
awarded to any member of the state military forces
who has completed three consecutive years of hon-
orable service in the Texas State Guard since Sep-
tember 1, 1970, during which period he has shown
fidelity to duty, efficient service, and great loyalty
to this state.
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Posthumous Awards

Sec. 8. Awards may be made following the de-
cease of the person being honored in the same
manner as they are made for the living person,
except that the orders and citation will indicate that
the award is being made posthumously.

[Acts 1963, 58th Leg., p. 209, ch. 112, § 1, eff. Aug. 23,
1963. Amended by Acts 1967, 60th Leg., p. 300, ch. 144,
§ 1, eff. Aug. 28, 1967; Acts 1971, 62nd Leg., p. 995, ch.
183, & 1, eff. May 13, 1971; Acts 1975, 64th Leg., p. 595,
ch. 244, § 1, eff. May 20, 1975; Acts 1975, 64th Leg., p.
687, ch. 287, § 2, eff. May 22, 1975; Acts 1983, 68th Leg.,
p. 514, ch. 106, § 1, eff. Aug. 29, 1983.]

Section 2 of the amendatory act of 1968 was a severability
provision; section § thereof provided: .

“Sec. 3. Repealer. Title 94, Chapter 3, of the Civil Statutes of
Texas, 1925, as amended prior to the 58th Legislature, is hereby
repealed; and Acts, 51st Legislature, page 445, Chapter 239,
Section 1, 1949 (compiled in Vernon’s Annotated Civil Statutes as
Article 5790a); Acts, 41st Legislature, page 500, Chapter 238,
Section 1, 1929 (compiled in Vernon’s Annotated Civil Statutes as
Article 5796a); Acts, 5lst Legislature, page 1206, Chapter 613,
Section 1, 1949 (compiled in Vernon’s Annotated Civil Statutes as
Article 5798a-2, Section 1); Acts, 52nd Legislature, page 597,
Chapter 351, Section 1, 1951, and Acts, 56th Legislature, page 23,
Chapter 13, Section 1, 1959 (compiled in Vernon’s Annotated Civil
Statutes as Article 5798a-2, Section 2); Acts, 49th Legislature,
page 16, Chapter 12, 1945 (compiled in Vernon’s Annotated Civil
Statutes as Article 5798a-2, Section 5); Acts 50th Legislature,
page 365, Chapter 207, Section 1, 1947 (compiled in Vernon’s
Annotated Civil Statutes as Article §798a-3); Aects, 50th Legisla-
ture, page 728, Chapter 363, 1947 (compiled in Vernon’s Annotated
Civil Statutes as Article 5798a-4); Acts, 40th Legislature, page
262, Chapter 183, Section 2, 1927 (compiled in Vernon's Annotated
Civil Statutes as Article 5837a) Acts, 41st Legislature, Second
Called Session, page 45, Chapter 29, 1929 (compiled in Vernon's
Annotated Civil Statutes as Article 5837b); Acts, 55th Legislature,
page 1360, Chapter 461, Section 2, 1957 (compiled in Vernon’s
Annotated Civil Statutes as Article 5845a); Acts, 55th Legislature,
page 281, Chapter 130, Section 1, 1957; Acts 56th Legislature,
page 488, Chapter 218, Section 1, (compiled in Vernon’s Annotated
Civil Statutes as Article 5890b, Section 1); Acts 44th Legislature,
page 462, Chapter 184, 1935; Acts, 45th Legislature, page 740,
Chapter 366; Acts, 46th Legislature, page 487, Section 1, 1939
(compiled in Vernon’s Annotated Civil Statutes as Article 5890b,
Section 4); Acts, 51st Legislature, page 467, Chapter 251, Section
1, 1949 (compiled in Vernon’s Annotated Civil Statutes as Article
5890b, Section 5); and Acts, 46th Legislature, page 494, 1939
(compiled in Vernor’s Annotated Civil Statutes as Article 5890c)
are hereby repealed and all laws or parts of laws in conflict with
the provisions of this Act are repealed to the extent of such
conflict only.”

Arts. 5790 to 5890c. Repealed by Acts 1963, 58th
Leg., p. 209, ch. 112, § 3; Acts 1965,
59th Leg., p. 1601, ch. 690, § 3

CHAPTER THREE A. MISCELLANEOUS
PROVISIONS

Art.

5830d. Repealed.

5890e. State of Emergency; Police Power; Use of Mili-

tia.

Art. 5890d. Repealed by Acts 1965, 59th Leg., p.

1601, ch. 690, § 3, eff. Aug. 30, 1965

Art. 5890e. State of Emergency; Police Power;
Use of Militia
Legislative Intent

Sec. 1. 1t is hereby declared to be the legislative
intent to recognize the Governor's broad power of
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action in the exercise of the police power of the
state to provide adequate control over persons and
conditions during such periods of impending or actu-
al public crisis -or disaster. It is also recognized
that local governmental units may need to take
emergency action during such time of impending
and actual crisis and it is the legislative intent to
provide the means whereby such local units of
government may take steps to protect the public’s
lives and property, and maintain the operation of
the government. The provisions of this Act shall be
broadly construed to effectuate this purpose.

Definitions

- Sec. 2. The following terms are defined for the
purposes of this Act:

(a) “Orders,” “rules,” and “regulations” shall
mean directives reasonably calculated to control ef-
fectively and terminate the crisis, disaster, rioting,
catastrophe, or similar public emergency.

(b) “Promulgate” shall mean to announce public-
ly.

(c) “Any action” shall mean such measures as
shall be reasonably calculated effectively to control
and terminate the crisis, disaster, rioting, catastro-
phe, or similar public emergency.

(d) “Militia” shall mean the Active and Reserve
Militia as defined by Article 5765, Revised Civil
Statutes of Texas, 1925, '

Proclamation; Orders, Rules and Regulations;
Duration

Sec. 8. During time of riot or unlawful assembly
by three or more persons acting together by use of
force or violence or if a clear and present danger
exists of the use of force or violence, or during time
of natural disaster or man-made calamity, the Gov-
ernor may proclaim a state of emergency and desig-
nate the area involved upon the application of the
chief executive officer of-a county, city, or local
municipality; or upon the application of the govern-
ing body of a county, city, or local municipality.
Following such proclamation, the Governor may
promulgate such reasonable orders, rules, and regu-
lations as he deems necessary to protect life and
property, or to bring the emergency situation within
the affected area under control, after reasonable
notice of such orders, rules, and regulations is given
in a paper of general circulation or through tele-
vision or radio serving the affected area or by
circulating notice or by posting signs at conspicuous
places within the affected area. Such orders, rules,
and regulations may provide for the control of traf-
fic, including public and private transportation,
within the affected area; designation of specific
zones within the area in which, under necessitous
circumstances, the occupancy and use of buildings
and vehicles may be controlled, control of the move-
ment of persons or vehicles into, within, or from
those designated areas; control of places of amuse-
ment, or agsembly, and of persons on public streets
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and thoroughfares; establishment of curfews; con-
trol of the sale, transportation, and use of aleoholic
beverages and liquors; control of the sale, carrying,
and use of firearms or other dangerous weapons
and ammunition; and the control of the storage,
use, and transportation of explosives or inflamma-
ble materials or liquids de