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OPINIONS.

Of the great number of opinions prepared by the department a few are
selected for publication as of importance or general interest.

Liguor Dealers are Reyuired to Give a New Boad for each New License.

. ATTORNEY GENERAL'S OQFFICE,
‘ AUsTIN, January 23, 1891.
G. P. Rogers, County Clerk, Refugio, Texas. .

Deak Si1k:—Replying to your favor of January 19, you are respectfully ad-
yvised that it is made your duty to require a sufficient bond, as reguired by Gen-
eral Laws Twenty-first Legislature. pages 49 et seq.. to be properly executed,
approved and filed before you issue a new license to any retail liquor dealer
under said act. Thebond required is only intended to cover the time for which
license was issued. and in each instance of the issuance of license a new bond
+hould be required. which in every sense is a strict compliance with the law,
and you are advised that it is your duty in this matter to see that the law ig
strictly complied with before you issue a new license.

Yours truly, '
"FRANK AXDREWS,
! Office Assistant Attorney General.

A sheriff s liable for unpaid fine and costs if he willfully aliows a convict to escape.
A convict s not to be allowed credits for lying in jail until he has made the affi-
davit required in article 816, Code of Criminal Procedure.

ATTORNEY GENERALS OFFICE,
AUSTIN. January 28, 1891.
. A. Walters, Esy., County Attorney, San Saba, Texas.

‘DEAR Bir:—Your favor of the 16th inst, has been received by this office. In
reply thereto you are advised: That when a defendant is convicted of a migde-
meanor and a pecuniary fine only is assessed, and he is remanded to jail in de-
fault of payment of said fine and costs. he is not entitled to receive any credits
for such time as he way lie in jail, unless he shall have first made the affidavit
required in article 816 of the Code of Criminal Procedure, and the county author-
ities shall have failed to put said convict to work, as provided in said article
*16, and as further provided in the General Laws of the T'wenty-first Legisla- .
ture. page 14. or shall have hired said convict out. Until said aflidavit is made
o cregits can be allowed upon such fine and costs. (See 20 T'exas Ct. App.,
127, Ex parte Wim. M. Bogle.) ) ) ’

As for the liability of the sheriff for permitting the prisoner to go at large
efore the fine and costs have been legally discharged. you are advised that
Where any sherifl’ who has the legal custody of a convict willfully permits such

-vonviet to go at large. it would be an escape within the meaning of article 203
of the Penal Code of this State. (See Iliram Muckett v, The State, 14 Texas,
100: also Murfree on Sherift's, sees. 1163, 1166.)

g to the eivil liability of the sherifi:for wilifully permitting a prisoner to go
4t large before the fine and costs have been legally discharged, it is the opinion
of thig office that uriless such sherift should apprehend the conviet so permitted
10 0 at large and have his fine and costs legally discharged, the sheriff himself
*ould be liable for the amounts so due and unpaid at the time of the escape or

thie willfully permitting such convict to goat large. Revised Statutes, art. 950.

. iechem on Public Offices and Officers, section 49, treats of the coinmon law

lability of sheriff's for permitting prisoners to go at large who are detained for
debt. “And also Murfree on Sherifis, section 193 et seq.. treats of the same sub-
$fet. and the analogy to civil liability of sheriff's generally in this State, we

i ik, clearly makes the sherifi liable for willfully permitting a convict to go at
arge before his fine and costs have been fully discharged, and without any

order of competent authority. ‘ )
Very respectfully. FRANK ANDREWS,

Oflice Assistant Attorney General.
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Commissioner General Land Office has no authority to cancel sale of Agriculturqr
school lands fur non-settlement.

ATTORNEY GENERAL'S OFFICE,
AUSTIN, January 28, 1891,
Hon. W. L. McGavghey, Conomissioner General Land Office.

Dran Siz:—Your letter of the 25th instant. in which you inquire whether, a«
Commissier of the General Land Office, you have the *-authority to cancel
the sale of Agricultural school land =old under the act of 1883 requiring settle-
ment. when the evidence shows that the proof of such settlement and occupancy
iz wholly insuflicient in Jaw.”” has been carefully considered. Whatever author-
ity existed to cancel sales for failure to settle upon and occupy the land. under
the act to which you refer. was vested in the Land Board, of which the Com-
missioner was a member., )

It has been decided by the Commission of Appeals. with the approval of the
Supreme Court. that under the act of 1883 the Land Board, within certain lim-
itations. was justified in declaring forfeited the purchase of one not an actual
settler. King v. James, 14 8. W, R,, p. 571. But this decision does not de-
termine the question propounded by you.

Aloune and distinet from the Land Board the act of 1883 did not. either ex-
pressly or by necessary implication. authorize the (‘omnmissioner to cancel sales
when the purchasers failed to settle upon the land as therein provided. The
act of 1883 was superseded and the Land Board dissolved by the act approved
April 1. 1837, and the act amendatory thereof approved April 8, 1889, Neither
of these last enactments clothe the Commissioner with the power to cancel sales
under the act of 1353, either expressly or by reference to that act. and a care-
ful investigation fails to dizclose any other provision of law from which such
authority could gpring. You are. therefore. respectfully advised that in the
opinion of thiz Department. the (‘fommisgioner is not authorized to declare a
sale made under the act of 1883 forfeited under the facts stated in your inquiry.

No opininn is here intended to be expressed on the authority of the Commis-
sioner to declare a forfeiture for non-payment of interest under the act of 1883.
nor of the authority of the Commissioner to cancel sales made under the acts
of 1837 and 18%0. above referred to. either for non-payment of interest or failure
to reside upon and improve the land. Coe

Very truly yours, ' -
C. A. CULBERSON,
Attorney General.

Scrap lands in Fisher county are not subject to appropriation under the act of
March 29, 1887.

ATTORNEY GENERAL'S OFFICE,
AUSTIN, February 10, 1891.
Hon. W. L. McGaughey, Commissioner General Land Office.

Dean Sinz:—Your letter of the Gth instant and that of Judge Rector. to which
vou ask a reply from this Departinent. have heen fully considered. The inquiry
is **whether scrap lands in Fisher county are now subject to appropriation un-
der the act of March 29. 1887.”

The act of July 14. 1879, provides that all the * vacant and unappropriated
land.” situated in Fisher county and other unorganized counties named, i3
thereby “-appropriated and set apart for sale. together with all the unappropri-
ated lands situated and being within aund included in the Pacific reservation.
and together with such separate tructs of unappropriated public lands, situated 1n
organized counties of this Stute, as contain not more tharn 640 acres.”

The amendatory act of March 11,1881, is but a re-enactinent of the law of
1879. correcting the name of certain countier and adding the county of Carson.
Bf the act of January 22. 1833, ‘all the public lands heretofore authorized to be
§0ld"" under the acts of 1879 and 1381, mentioned above, were “expressly with-
drawn from sale,”” and it was there declared that such withdrawal should con-
tinue *until the I.egislature shall otherwire provide.”

The act of March 29. 1887, to which your inquiry ig specially directed, pro-
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!
vides ‘‘that any person desiring to purchase any of such appropriated lands,
situated in the organized counties of the State of Texas. as contain not more
than 640 acres. appropriated by an act to provide for the sale of a portion of the
upappropriated public Jands of the State of Texas and the investinent of the
proceeds of such sale, approved July 14, 1879, may do so by complying with
the subsequent provisions of the act, This last act was amended April 5, 1889,
Lut upon the subject of your inquiry the amendment makes no .change. From
tHis statement it appears that by the act of 1879 three classes of land were appro-
priated and set apart for sale. namely: Al the vacant and unappropriated
lauds in Fisher and the other unorganized counties named. all the unappropri--
ated lands within the Pacific Reservation. and such tracts of unappropriated
public lauds. situated in organized counties, as contain not more than 640 acres.
The act of 1883 withdrew all these lands from suale. and in effect directed that
they should not be scld until the Legislature should otherwise provide.
in view of this specific and mandatory provision of law. and the declaration
that as these lands were ** being daily sold to the great detriment of the State,””
sn imperative public ‘necessity existed for the immediate passage of the act,
siving the exact hour and minute of its enactment. that the evil might be
promptly arrested; unless the Legislature has since clearly and unequivocally
directed their sale these lands should not he placed on the market. It is not be-
lieved the Legislature has so provided. As heretofore stated, three classes of
Jand were set apart for sale by the acts of 1879 and 1881.-and all of these were
withdrawn from sale by thie act of 1883. The acts of 1837 and 1889 distinctly
" offer for sale ** such appropriated public lands situated in organized counties of
the State of Texas as contain not more than G40 acres. appropriated by the act
of 1879. No other lands are offered for sale except scrap lands in organized
‘vounties appropriated by the act of 1879, It is therefore believed to be the
Letter construction of the acts of 1887 and 188y, taken in connection with the
foregoing considerations, that it was not the intention of the Legislature to
place on the market other than the scrap lands appropriated by the act of 1879,
“which are situated in counties then organized. That by the act of 1679 ““all the
vaeant and unappropriated land ™" in Fisher and the other unorganized coun-
lies named was appropriated for sale. and that Fisher county was organized
April 27, 1886, prior to the last acts. can not change this construction of these
acts, for their purpose appears to be to set apart for sale only fractional tracts
of land appropriated by the law of 1879, situated in counties at that time
already organized. . ' )
While the subject is not altogether free from doubt, your inquiry is answered
in the negative. Y
Very respectfully, ,
C. A. CULBERSON,
Attorney General.

——

County Treasurer is not entitled to five per cent commission, or in fact any commis-
sion, for recelving and canceling county scrip.

ATTORNEY GEXNERAL'S OFFICE,
AUSTIN, February 18, 1891,

Hon. W. ¢. Carpenter, County Judye, Wharton, Texas.

i

DEAR S1kr:—Your letter of February 16 is before this Department. In your
letter you propound this query: *‘In settlement of the county treasurer with
the Commissioners' Court, is the treasurer entitled to five per cent commission on
ferip received by the collector of taxes in payment of county taxes, turned into
the Comiissioners’ Court for cancellation ?”

You are respectfully cited to article 2403, Sayles’ Annotated Statutes. Said
article reads: **The county treasurer shall receive commissions on the moneys
received and paid out by him, said commissions to be fixed by order of the Com-
Wissioners’ Court as follows: For receiving and paying out money belonging
10 the school fund, not exceeding one per cent; for réceiving any other moneys
ol the vounty not exceeding two and one-half per cent, and not exceeding two
3nd one-half per cent for paying out the same; provided, that in counties where

€ treasurer’s fees under this article amount to less than four hundred dollars,

¢ Commissioners’ Court may increase the per cent to such a rate as will assure

1
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the said county treasurer fees of not more than four hundred dollars per annum
provided, that such increased compensation shall be paid out of the general rey.
enues of the county: and provided further. that this act shall apply only to coup.
ties in which the bond required of the treasurer shall be as much as twenty
thousand dollars.”

You will gee that the county treasurer is entitled to not exceeding two ang
one half per cent for receiving all moneys. other thau the school fund, and net
exceedine two and one-half per cent for paying out the same. This Department
takes it that paying out meauns paying out to a creditor of the county, and does
not include the turning in of serip for cancellation by the county treasurer to
the Commissioners” Court. Therefore. it is thought that -* paying out’ was in.
tended to be considered literally. and meaus discharging an obligation due by the
county. ‘Therefore it follows that under the construction we place on article
2403, the county treasurer would not be entitled to two and one-half per cent for
turning over county scrip taken by the collector of taxes, to the Commission-
ers’ Court for cancellation.

See Wharton (‘ounty v. Ahldag, 8¢ Texas, 12.

MeKinney v. Robinson. 14 3. W, Rep.. (99.

Very truly. .
R. L. HENRY,
Oftice Assistant Attorney General,

1
; -
None but Males can be Confined in the House of Correction and Reformatory at
Gatesville.

ATTORNEY GENERAL'S OFFICE,
AtsTin, March 10, 1891,
Major T.J. Guiree. Superintendent Penitentiaries. Huntsville, Texas.

Drar Sin:—Your letter of the 7th instant, with a copy of the judgment and
sentence in the case of the State of Texas v. Emma Creel. has been duly con-
sidered. Under the act of 1839, .section 11. which is applicable in this case,
none but males can be confined in the House of Correction and Reformatory at
Gatezville. Asa consequence the judgment and sentence in this case should
not have been eatered directing imprisonment at that place. The judgment
and sentence requiring confinement in the Reformatory, you are not authorized
under them to confine this person in the Penitentiary. 1 therefore suggest that
you write to the county attorney of Parker county, R. C. McConnell, Weather-
ford. Texas. calling his attention to the gituation, for such action as it may de-
mand. :

Very respectfully,
C. A. CULBERSON,
Attorney General.

Islands of Texas.—Reserved from Location.

ATTORNEY GENERAL'S OFFICE.
AvsTIN, March 13, 1891.
Hon. W. L. McGaughey, Commissioner General Land Office, Austin,

Deanr Sir:—Your letter of yesterday., inquiring whether the islands of Texas
are now reserved from Jocation. has been duly considered.

In the examination of the question this Department has had the benefit of 8
valuable briefl prepared in the interest of persons who. it is presumed, are favor-
able to the appropriation of islands. and at whose instance you propound the
inguiry. This brief concedes. and it is clearly the law, that prior to 1870 the
policy of the govermment was to sever the islands from the mass of the public
domain and reserve them from location.

1 Sayles’ Real Estate Laws. Arts. 440-445.

Franklin v. Tiernan, 56 Texas, p. 624.

1t is insisted, however, that becauee of the broad language used in the act of
August 12, 1870. this policy was then changed. But this proposition is unsound.

AY
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in the case above cited the court says that full effect could he given to the act
mentioned without reference to the islands. and as a consequence. in the opinion
of the court, they were not included in the lands there made subject to location.

To remove all doubt on the subject the act of May 16, 1871, was passed ex-
pressly excepting islands froin Jocation, and by the act of August 19, 1876, the
Legislature declined to validate island Jocations except such as were made be~
rween the passage of the acts of 1870 and 1871, above mentioned. thus empha-
sizing the policy of reservation. 1t is believed that under the rule announced
in Franklin v, Tiernan. supra, effect can be given to all general laws passed
since 1876 without reference to the islands, and that none of such laws indicate
3 purpose to depart from the recognized policy of the State. Conceding tbat
until then, both by express law and public policy, islands were reserved from
location, it is finally claimed that such reservation was abrogated and repealed
ty the adoption of the Revised Statutes in 1879. 'This contention is based upon
section  of the final title to the Revised Statutes providing that - all civil
statutes, of a general nature. in force when the Revised Statutes take effect,and
which are not included berein, or which are not expressly continued in force,
are hereby repealed.™ ) -

It is not believed that this provision is applicable to the question under con-
sideration, the islands of the State being expressly reserved from the operation
of statutes of a general nature: but if pertinent it is controlled and qualified by
~cction 13 of that title where it is provided **that no law in reference to land
reservations * * *  ghall be affected or impaired by the repealing clause of
this title, unless expressly altered or repealed in some of the preceding articles
of the Revised Statutes.”

From the foregoing it follows that, in the opinion of this Department, the
islands are reserved from location. '

Very respectfully,
) C. A. CULBERSON,
Attorney General.

Legislative Contmittec— The Pay of a Committee created by the Legislature to sit
during recess is a matter of Legislative Judgment and Discretion.

1

ATTORNEY GENERAL'S OFFICE,
R . AUSTIN, March 28, 1891.
Hon. G. B. Gerald, House of Representatives. '

DEAR SirR:—I have carefully considered your note of to-day, in which you
ask: *Can a resolution creating a committee to sit during vacation provide
that the pay should be 85 per day. or would it be $2? And would they be en-
titled to mileage?® 1f the Legislature, or either house thereof, think proper a
rommittee may be created to sit during the recess.

f‘ooley on Counst. Lim., 5th ed., 162.

I'he proceedings before such committee would not in strictness be legislative,
snd if the committee should be clothed with authority to investigate, take evi-
dence, and report to the House or Legislature, its action would be merely in aid
of legislation, .

Belo v. Wren, 63 Texas, 723. . :

It is doubtful, therefore, whether the constitutional provision prescribing the
"Ompensation of members of the Legislature is applicable to the case put by
You. ‘I'he committee, in the view above suggested, though composed of mem-~
ters of the Legislature, would perform dutics other than those imposed upon
them as legislators.

For these extra legislative duties the Constitution has prescribed no compen-
“ation. and the subject is consequently remitted to the judgment of the Legisla~
ture. But conceding that the proceedings of the committee you name would be

~¢gislative in character, the same conclusion is reached. ~ The Constitution
article 3, section 24) provides. in substance, that the members of the Legisla-
ture shall receive such compensation as may be provided by law, not exceeding
“ve dollars per day for the first sixty days of each session. and after that not
fgpeeding two dollars per day for the remainder of the session. In addition to
by 13 the members are allowed mileage in going to and returning from the seat of
sOvernment at a rate not exceeding five dollars for every twenty-five miles. The
L 4
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‘members of a committee such as you name will not be serving the first sixty
«days of a cession of a Legislature, nor for the remainder of the session. "The
session will have closed entirely. 'The five-dollar provision can not be said ¢,
apply. for the first sixty days of the session will have expired: nor can the two.
dollar elause be held controlling. for there will be no remainder of the gessjop_
15 i= not helieved. therefore. that the Constitution has prescribed the com.
pensation of members of a committee organized for the purposes you mention,
and it follows that. both as to per diem and mileage, it is a question of legig]s-
tive judgment and discretion. This construction is in harmony with that acteqd
upon heretofore by the State government, as will be seen from the joint rego-
lution authorizing the investigation of land forgeries. General Laws 1879, pp,
194-195.
Yery respeetfully. '
‘ . C. A. CULBERSON,
Attorney General,

Fleetions, Municipal.— The Election Law pbssed by the Twenty-second Legislature
(1891) is Counstitulional,

ATTORNEY GENERAL'S OFFICE,
. AUSTIN, April 3, 1891.
-Col. D. A. Williams. County Atterney. Dallas, Tezas. .

DEAR SIR:—Your telegram of the 1st instant, asking for a written opinion of
this Department ** as to the constitutionality of the election law recently passed
by the Legislature. known as the Kimbrough election law,” was duly received.
and presuming that you make the inquiry with a view to the enforcement of
the valid laws of the State governing elections, the subject has been carefully
conzidered.

S0 much of the law to which vou refer as is necessary to be considered, pro-
vides that in any election—=State. county or municipal—held in any city or town
of 10.000 inhabitants or more. according to the last Federal census, when the
right of an elector to vote is challenged. ¢* the judges of election shall refuse to
accept such vote unless. in addition to his own oath, he proves by the oath of
one well known resident of the ward that he is a qualified voter at such election
and in such ward.”

It seems that the points upon which the validity of this law is assailed, and
by reason of which it is presumed you were led to make this inquiry,are thatit
ie local and not general in character. and that it imposes qualifications to vote
other than those prescribed by the Constitution. With reference to the first
of these objections. it is clear that the law is not loeal, in the sense of applying
only to the city of Dallas. for it is well known that there are many other cities
in Texas with more than 10,000 inhabitants, and in which the law is necessarily
operative. )

‘That it applies only to certain cities and is not in force throughoutthe entire
State. does not give it the character of a local or special law within the meaning
of the Constitution. It is applicable to all cities of 10,000 inhabitants or more.
and to all persons within the limits of such cities. The question is settled by
the ('ourt of Appeals of this State. where it is said, following the rule which
obtaing throughout the United States, that ** to make a statute a public law of
general oblization it is not necessary that it should be equally applicable to all
parts of the State; all that is required is that it shall apply equally to all per
fons within the territorial Jimits described in the act.** -

('ordova v. The State, ¢ Ct. App., 221. ’

C'ooley’s Const. Lim.. 5 ed.. 482,

‘T'he principal objection to the law seems to be the claim that it adds to the
counstitutional qualifications of the electors. If it does, under all the authorr
ties. it ie void. The Constitution on this subject declares (art. 6, secs.1,2 and 3)s
that allmale persons not minors. idiots or lunatics, paupers, convicted felons of
soldiers, marines. and seamen in the army or navy of the United States, who gh3
have resided in this State one year next preceding an election, and the last 81X
months within the district or county in which they offer to vote, including per;
sons of foreign birth who have declared their intention to hecome citizens of
the United States and resided within the State and county for the time above

3
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mentioned, ghail be deemed qualified clectors. It also provides that qualified

electors of the Btute, as therein described. who ghall have resided for six months

immediately preceding an election within the limits of any city or corporate

town. shallhave the right to vote for mayor and all other elective officers, and

this provigion is incorporated in section 5 of the present charter of the city of

pallas. 'The Courtitution also provides that all electors ghall vote in the elec-

tion precinet of their residence, and the statute (article 1664) constitutes each

ward of cities an election precinet. It must certainly be conceded that the law -
under cousideration does not in terms prescribe any additional qualjfications to

those above enumerated. nor properly construed can it have such effeét,

It distinetly provides that when challenged the vote shail be refused unless
the voter shall, by his oath and that of one well known resident of his ward.
prove that hie is a ** qualified voter.” ‘I'he act does not undertake to define who
are qualified voters, and undoubtedly leaves that question to be ascertained from
the Constitution and previous statutes. Its manifest purpose is. not to engraft
upon the Constitution uew qualifications to vote, but to provide the manner of
dizcovering the existence of the qualifications there prescribed. In an analogous
case the Supreme Court of Wisconsin said: ** This act. therefore. instead of
preseribing any qualifications for electors different from those provided for in
the (onstitntion, contains only new provisions to enable the inspectors to ascer-
txin whether the pereon offering to vote possessed the qualifications required
Ly that instrument.”’

state v. T.ean. 9 Wis,, 283, . -

McCrary on Elections, 64. :

‘That the Legislature is authorized to make necessary and reasonable rules for
the orderly exercise of. the right of suffrage will not be serionsly questioned.
Independently of an express grant in the organic law the authority would exist.
The Constitution (article 6. section 4) not only confers the authority, but de~
<lares that the Legislature shall ** make such other regulations as may be neces-
-ary to detect and punish fraud,and preserve the purity of the ballot box.™ ‘The
Legislature must determine the necessity for such laws, without interference
from any other department of the government, When such regulations arenot
manifestly unreasonable, and when their scope and purpose are to.protect the
jurity of, the ballot box, and not deny or abridge the right of suffrage, they
. wmst be deemed valid. Except where there is no reasonable doubt the courts
ure not authorized to declare a law repugnant to the Constitution (Cooley’s
tConst, Lim., 218), and it is doubtful if this extraordinary power of annulment
of the Jegislative will can in any contingency devolve upon an executive officer.
I'ie lawiin question is practically that of the Revised Statutes except as to the re-
yuirement of the oath of a well known resident of the ward. The voter being
required to cast his vote in the ward of his residence, if other proof than his own
«ath is thought necessary by the Legislature, it is reasonable to suppose that he
+vuld more easily establish the facts by his neighbors than otherwise., At all
“vents such a reguirement can not be said to be clearly and manifestly uureason-
able. That a person voting illegally may be punished can not aftect the validity
o{thisJaw. 'I'he purpose of the enactment of our penal and restrictive statutes
i» expressly declared to be not only the punishment but the prevention of crime.

. You are therefore respectfully advised that in the opinion of this Department
the law is valid and constitutional. .
: Very respectfully,
* C. A, CULBERSON,
Attorney General.

I’z_d,h‘c Printing.— All public printing and binding of whatever character, except
I},rf.claazzatio7zs and such printing as may be done at the Deaf and Dumb Asylum
7 the inmates under proper instruction, must be done by contract.

ATTORNEY GENERAL'S OFFICE,
Austiy, April 27, 1891,
T Messrs. (feo. W. Swith and W, B. Wortham, of the Board of Public Printing.
”x?}Z.\'TLE.\H.‘ZN :—The Legislature which has just adjourned appropriated 8:20.-
vil f?r Dublic printing, and the law making the appropriation expressly pro-
¢3 that ** the Printing Board shall, so far as it may De in their judgment to
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the interest of the State. cause all printing and binding to be done under ¢oy-
tract, and no printing shall be done at the Deaf and Dumb Asylum except syep
as is contemplated by the Constitution.” .

1t is understood that the validity of the printing establishment at the Deat
and Dumb Asylum, so far as tljie same has been conducted by persons not Pupils
of that institution. has heretofore been frequently questioned; but. until tpe
passage of the law above referred to. the Board of Public Printing. it seems. hag
not been required to take notice of and determine the controversy. 'This law,
however. providing that -*no printing shall be done at the Deaf and Dump
Asylum exeept such as is contemplated by the Constitution,” imposes upon the
Board the duty of determining what public printing and binding may be legall
done at said Asylum. At your request. therefore. and as a member of the Board,
1 have given the subject careful consideration. and that the result of the exami-
nation may be clearly understood. a full statement of the case is necessary. The
first Iaw which authorized any character of printing at the Asyluin was the act
of March 13, 1875, 1t provided that the ** Board on Public Printing be and is
hereby authorized and required to purchase a suitable printing press, with t
and all necessary- fixtures and material, for the creation of a printing establish-
ment at said institution for the deaf and dumb. and that said Board is further
cmpowered and required to employ some competent person for such time or
times as may bie deemed necessary to give the pupils of said institution, or such
of them as the Superintendent and Directors shall designate, proper instruction
in the art of printing in all its necessary branches.™

By the third section of that act it was provided that * the Public Printin
Board of this State <hall have the power to have any public printing execut
at gaid institution at any time that'they may see proper and expedient, and whenr
the same can be dune by the pupils of said institution.”> It wag the clear purpose
of this act. as declared in its title. to ** provide for the instruction of the pupils *
of the institution for the deaf and dumb in the art of printing,’* and. if posgible,
to orgunize an eflicicut printing establishment by employing and utilizing the
Iabor of the inmates. DBut the Board under that lJaw was not authorized to em-
ploy any person as printer not a pupil there, except the instructor named, and
was not empowered to have public printing executed at the Agylum, except
*when the same can be done Ly the pupils of said institution.”* This was the
only law in existence on the subject when the present Constitution was adopted
in 1876.

It is well known that prior to 1876 the system of executing the State printing
and binding through the agency of a public printer, which was then being pur-
sued, produced widespread dissatisfaction. To remedy this supposed evil the
present Constitution provides (art. 16, sec. 21) that, ** all stationery and print-
ing, except proclamations and such printing as may be done at the Deaf and
Dumb Asylum. paper and fuel used in the Legislature and other departments of
the government, except the judicial departments, shall be furnished, and the
printing and binding of the laws, journals, and department reports, and sll
other printing and binding, and the repairing and furnishing the halls and
rooms used for the meetings of the Legislature and its committees shall be per-
formed under contract, to be given to the lowest responsible bidder, below such
maximum price. and under such regulations. as shall be prescribed by law.”

‘This provision. succintly and broadly stated. declares that all State printing
and binding of whatever character. except proclamations and such as may be
done at the Deaf and Trumb Asylum, shall be performed under contract, and
that all paper and fuel used in the Legislature and other departments of the
governinent, except such as is uged in the judicial department, as well as the
reparing and supplying the halls and rooms for the ILegislature, shall be fur-
nished under contract. : .

In congtruing this clause of the Constitution it is necessary to consider the
purpose of its framers. aud the conditioi of affairs at the time of its adoption,
with reference to which it was incorporated in that instrument. It is evident
that the intention of the people was to put an end to the public printer system
then being pursued, and to adopt the contract plan, with the exceptions named.
When tbhe Constitution was prepared and ratified there was no law in existencé
which authorized public printing at the Asylum, except the act of Maroh 13,
1875, heretofore cited : nor in fact had any other printing bieen done there beyond
" what was contemplated and provided for by that act, 'I'he inmates of the Agylum.

under the instruction of an expert appointed by authority of the act, were the
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.uly persons then engaged there in printing. 1t must, therefore. be presumed
-nat when the Constitution excepts from the contract systemn which it estab-
1i<hed **such printing as may he done at the Deaf and Dumb Asylum,” the ex-
~ption was only designed to comprehend such printing as could be done at that
.-titution under the most efficient organization of which the deaf mutes are
.asceptible.  As members of the Board, however. we know that a contrary
ooliey is now being pursued. and has obtained for years. Gradually and almost
iaperceptibly a thoroughly organized system of public printing has been es-
-.hlished at the Asylum with which the inmates are in no manner concerned,
.=l for which, it is believed. there is no express statutory law, and none from
2 lich such authority can fairly be implied. With exceptions scarcely worthy
.{ mention. the deaf mutes do no part of the public printing. At this time, with
.1 annual appropriation of only $20.000, the pay roll of the printers engaged at
we Asvlum, other than inmates. will average $2300 per month. which alone
will more than absorb the entire sum appropriated. In this estimate the fact is
.ot overlooked that a great deal of printing is done for the departments, for
= Lich there are separate appropriations, and the money thus obtained is placed
. the treasury to the credit of the printing fund and thereafter used; but this
1 ractice is illegal, for when money once reaches the treasury it can not be law-
£:llv withdrawn except in pursuance of specific appropriations made by law.
\ur could the printer or the Board retain in their hands until disburded the
‘.nidz thus realized. for the treasury ouly is the legal depository of public
.oneys. It is plain. therefore. that in addition to the legal question involved,
ue Board iil met at the outset with a clear and certain deficit, if the present policy
- vontinued.

Upon the legal question you are respectfully advised that in the opinion of
-:i~ Department all public printing and binding of whatever character, except
- roclamations and such printing as may be done at the Asylum by the inmates

alder proper instruction, must be done by contract, as provided for in the
¢+ onstitution. |

Very respectfujly, . :
C. A. CULBERSON,
Attorney General.

P

District or County Attorney is tv represent the State in all land litigation.,

ATTORNEY GEXERAL'S OFFICE.
. AUsTIN, May 6, 1891,
Yeasrs, Flood and Cobb. Wiclita Falls, Texas.

fTENTLEMEN :(—It is the rule of. this Department that attorneys interested in
wd litigation will not be authorized to represent the State in a suit affecting
~uls. 1f there is any good reason shown why the State should intervene in any
* 1. or prosecute an independent one to cancel a patent. the district or county
:""»raey of the proper district or county will be requested to do so upon full in-
muation received at this office. ‘ '
Very respectfully, .
. C. A. CULBERSON.
Attorney General.

N Y »
' i

Sheriffs can not collect mileage in misdemeanor cases.

ATTORNEY GENERAL'S OFFICE,
. AUSTIN, May 16, 1891.
T« Frank R. Graves, Helena, Texas. .
DLAR SiR:—Your letter of May 9 is to hand. In it you state that at there-
“tof your sherift, who has previously written this Department on the sub-
1 o You write to make some inquiries for him. Substantially, you ask: Where
‘. “-tndant is convicted in a misdemeanor case in an inferior court, is the gher-
- "“bstable, or other peace oflicer entitled to have taxed against the defendant
+:> for mileage in executing a warrant of arrest, subpanas, or other process?
. €are unab?e to find any express statute or decision allowing mileage to be

“1 against the defendant in such cases. We do not undertake to say that the
4=Atty Gen .
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abisence of such a statute is a wise and just negative action on the part of tye
Legislature. We must be controlled in deciding this question by express stat.
utes and authorities. 1 find nothing to govern me except articles 1042, 10¢

and 1096, Code of Criminal Procedure. and the action of the Commissioners whe
codified the laws and acted on this subject,  Xrticle 1042 reads: ** No item of
costs in a criminal action or proceeding shall be taxed that is not expresely pro.
vided by law.” .

Article 1094 does not provide for mileage in the case stated. and 1096 is goy.
erned by 1094, The ** Commissioners to Revise the CCode’ said in their repon
to the Governor. under title 15, chapter 4 (preceding the (‘ode of Criminal Pre.
cedure in Willson's Texas ('riminal Statutes), **Articles 1087 to 1095, inclusive,
are supplied from the act of August 23. 1876, page 284 ‘et seq. Articles 1096 1o
1105, inclusive. are suggested as necessary additions. Also articles1109and 1110,
Themileage fee for executing process is omitted from the costs in all cases, the
Commission being of the opinion that it is the source of much extortion on the
part of oflicers. and also operates unequally.”™ Adopted, except article 1103 was
stricken out.

The cost: of officers are created by express statute. and when the statute ig
silent there is no cost. It is thus in this cuse. This seems to be a hardship on
the oflicers in this instance. If the Legislature has not seen proper to create
reasonable feez for these services. and indeed all services, we can not remedy
the matter or question the propriety of legislative action or inaction. The
query in the begi\nning oflthis letter is respectfully answered in the negative.

ery truly,

R. L. HENRY,
Office Arsistant Attorney General.

Sunday Law.—Drug Stores and Rrstaurants can only Sell Drugs and Meals re
spectively on Sunday.

ATTORNEY GENERAL'S OFFICE,
AUsTIN, May 26, 1891.
A.J. Gihson. Esq.. County Attorney. Austin, Texas.

Deaxk Sir:—We are in receipt of your letter. in which you inquire:

*1. Whether a drug store, as such, can gell on Sundays whisky and cigars.
soda water. milk shakes. etc.. as drugs?

**2, Whether restaurants on Sundays can furnish guests either spirituous.
vinous or malt liquors with meals. or cigars or confectionery ?**

Regardless of what construction would be placed upon the statute if the mat-
ter were now an original question in thie office, you are respectfully advised
that this Department. under a former administration, ruled in effect that in ex-
empting keepers of drug stores and restaurants from the operation of the Sun-
day law the Legislature meant only to allow such persons to open their places
-of husiness and gell on Sunday respectively only drugs and medicines in theone
case ‘and only ordinary meals in the other. 'The various district and county
officers throughout the State have doubtless acted on this construction. Two
Legislatures have met and adjourned since this construction and made no
change in the law as to what articles could be s0ld on Sunday by the keepers of
drug gtores and restaurants. It istherefore reasonable to suppose that the con:
struction by this Department heretofore placed upon the Sunday law accord
with the intention of the Legislature. This Department now, in the light of
these fact=. feels authorized to adopt the same construction of the law.

Very respectfully,
W. J. J. SMITH,
Office Agsistant Attorney General
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Penitentiaries, Superintendent of.— State Senator.— A State Senator appointed to
a State office by the Qorernor, by and with the advice und consent of the Senate, is
not an appointment tn part by the Senate.~ Such appointee is eligible under the
Constitution, : - .

o . ) ATTORNEY GENERAL'S OFFICE,
AUSTIN, June 6, 1891.
Hon. L. A. Whatley, Huntsville, Texas.

DEAR Sik:— Acting upon your verbal reguest made. it;is presumed, to gov-
¢rn vour official action. the guestion of the legality of/your appointment as
zuperintendent of Penitentiaries, has been carefully and thoroughly considered.
The facts upon which the opinion is sought are, that you were elected State
~enator in Novémber, 1800, for four years, duly qualified as such, and served
until the the 13th day of April Jast, and on that day you were appointed to the
position named by the Governor with the advice and consent of the Senate.

The act of 1881 provides (2d Sayles’ Statutes, art. 3521) that ¢* the Governor
<hall appoint by and with the advice and consent of the Senate, a Superintendent
of Penitentiaries, who ghall hold his office for the term of two years and until
ihe appointment and qualification of his successor.” The only provision of the
t onstitution which can possibly bear upon the question is that portion of sec-
tion 18,article 3,in whieh it is declared that, **no member of either House shall,
Jduring the term for which he is elected, be eligible to any office or place, the
appointment to which may be made in whole, or in part, by either branch of the
Jegislature,” and. thus considered, the single point is presented whether under
the law the appointment to the office is made in part by the Senate.

In the consideration of this.subject by this Department, a proper respect for
the opinion of the Executive and the Senate would suggest the presumption that
the former would not make, or the latter advise and consent to appointments

" unauthorized by the Constitution, and in all cases they should tie deemed valid
until the contrary clearly appears. Appointments to office, moreover, are in
their nature intrinsically Executive acts, and unless expressly authorized by
L.w neither the Legislature nor either branch thereof can ordinarily exercise
the appointing power. This authority rests primarily with the people, which,
under our system of government, they have generally delegated to the Executive.

Mechem Public Officers, secs. 103-106.

It must consequently be assumed that unless the Constitution or laws ex-
pressly confer the power of appointment in part upon the Senate, it does not
pnssess it. and inasmuch as such authority is certainly not found in the Con-
-litution, we must look alone to the statute.

There it is provided that ** the Governor shall appoint, by and with the advice
sud consent of the Senate.”” etc. By appointment is meant the act of designa-
lion by the Executive of the person who is to exercise the functions of the office.

Mechem. sec. 102, -

Thus understood and applied, the appointient is the sole act of the Governor.
Tug Senate does not appoint in whole or in part, for the essential elements of
‘hoive and selection are confided exclusively to the Governor. It can not orig-

itate or suggest an appointment, nor inquire into the motive of the Executive
in making it. k

1 %tory on the Const., sec. 1534. i
. 11x power is wholly passive or preventive: its authority is confined to aserent-
s to an appointment to be made by the Governor, or withholding such as-
~ut. 1t does not make or take part in making an appointment, but simply con-
ivuts that the Governor may make it. Although before an act can be performed
" becomes necessary to obtain the consent of another, the giving of such con-
‘1t does not make that other a participant in the act.
tis true that unless the Senate consents the appointment can not be made, -
!¢t when such consent is obtained and the appointment is made it is unquestion-
“*-_"." that of the Governor. So, also, it may be true that the Senate may pre-
“nt the Governor from making a certain appointment, but in that case ‘ the
Llf;>§ that can be said is that he had not his first choice.”
= Xory on the Const., sec. 1531.
1'niltle Views expressed above are fully sustained by the Supreme Court of the
M ed Stages in the leading case on the subject (Marbury v. Madiron, 1 Curtis,
t-f‘t'}; 1n which the opinion was delivered by Chief Justice Marshall. Speaking
€ nature of appointments under the Constitution of the United States, in
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which it is provided that ** the President shall nominate, and by and with the
advice and consent of the Senate, shall appoint ambassadors,™ ete.. the Chief
Justice said: .
*The appointment. This is also the act of the President, and is also a volun-
tary act. though it can only be performed by and with the advice and consent
of the Senate.”™ At another point in the opinion he said:: v .
* The appointment heing the sole act of the President, must be completely evi-
deneed when it is shown that be has done everything to be performed by him,
and that * the uppointent i the sole act of the President; the acceptance is the
sole act of the officer.”” This construction accords with that given this pro-
vision by members of -the convention. Attorneys General of the United States
and connmentators on the Constitution. it being generally held that the coneur-
rence of the Senate was only intended as a check upon the President, and its’

action confined to a simple aflirmation or rejection of the President’s appoint-
ment.

3 Opinions Atty. Genl., 189.

4 Opinions Atty. Genl., 527.

The Federalist. No. 76. ’

2 Story on the (‘onst., sec. 1531.

1 Brycee's Amer. Com.. 57, .

The language of the statute under consideration is substantially that of the
Federal Constitution. and. if under the latter the appointment is the sole act of
the Pre=ident. it is necessarily the sole act of the Governor under the former,
and consequently is not in part the act of the Senate.

There iz another view of the question which leads to the same conclusion.
The prohibition is leveled only at oflices and places. the appointment to which
may be made in whole or in part by either branch of the Legislature. It is well
"known that in the Convention:which framed the Constitution a strong effort
was made to declare members of the Legislature ineligible to many offices during
the termn for which they were elected, and to this end a distingnished delegate
sought to amend the clause under consideration by substituting for all after the
word eligible, the following: **To any other office in this State or the Govern-
ment of the United States. elected by any part of the people of this State, or by
the Legislature.”” Jour. Conv.. 209, It will be observed that even the advo-
vates of the broadest probibitory policy did not seek to render members of the
Legislature ineligible to offices which might be filled by the Governor. but the
inhibition was limited to oflices or places, the appointment or election to which
were to be made by the Legislature or the people. This amendment, however,
was rejected. and it is impossible not to attach significance to this action of the
Convention. 1t positively declined to extend the prohibition beyond appoint-
ments made in whole or in part by either branch of the Legislature. and in view
of this deliberate action it is believed that the intention was to limit the ineligi-
hility to cases in which one branch of the Legislature was clearly and unequiv-
ocally invested with the power of appointment in whole or in part. The Con-
stitution does not prohibit the Legislature from vesting the appointment of
many offices "already existing. and others which may be created, directly in the
House or Senate. in whole or in part, and the diggualification was no doubt in-
tended for such cases. 1Iad the purpose been to disqualify legislators from
holding offices. the appointinent to which the Senate must consent to rather than
take part in making. it is to be presumed such intention would have been
clearly expressed. Matters of such importance, discriminating against one clas
of ¢itizens and denying them equal privileges with the great body of the people:
can not he given eff'ect upon mere inference and construction. Xo purpoge
ing shown in the Convention to declare legislators ineligible to offices appoint
solely by the Governor. either by the advocates of the clause adopted or the
Lroader one rejected. an interpretation which would extend the prohibition to
appointinents which all must admit are at least vested primarily in the Govers-
or. though coupled with a condition. would both violate the fundamental rule
that disqualifving provisions should be strictly construed, and be repugnant
the gpirit of the Constitution and the evident intention of its framers.

It follows. therefore, that in the opinion of this Department your appointmeﬂ‘
was not in violation of the Constitution.

Very respectfully, C A. CULBERSON
. .Att,o;ney Gener&l-
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Railroads.— Sepurate coack law.— Act of Twenty-second Legislature, p. 44, pro-
hibits the riding of the white and colored races in the same coach, under any
eircumstances. .

ATTORNEY GENERAL'S OFFICE,
: AusTiN, June 19, 1891.
James K. P. Gillespie, Esq., District Attorney, Houston. Texas. v

DEAR Sik:—Your favor of June 17, together .with the enclosed letter of
¢aptain A. Faulkner. General Passenger and Ticket Agent of the Houston and
Texas Central Railway Company, has been received and duly considered by this
Department. The question presented in the letter of Captain Faulknoer is as
follows: ‘ We will have a coach for whites: also one for negroes; now we wish
to accommodate smokers: we propose to place a coach between the coach for
whites and the one for negroes and mark it “‘smoker:” can this coach be used by
whites and negroes jointly who wish to occupy it temporarily for smoking?
This smoking car is to be a sort of a free and easy and run empty unless some
one occupies it at his own option.” - . .

The separate ‘coach act. as passed by the Twenty-second Tegislature, page 44,
General Laws, sec. 1. provides **that every railroad company. ete..shall provide
separate coaches for the accommodation of white and negro passengers, which
separate coaches ghall be equal in all points of comfort and convenience.”>” We
fmd uo provision in the act autherizing or permitting the use of any coach on
sirictly passenger trains by the races jointly. as passengers. for any purpose ex-
eept that which permits nurses to travel with their employers. and the plain
=nd unmistakable language of the law is that separate coaches shall be provided,
and that all coaches run on any passenger train shall be separate coaches, and
the races shall not Le allowed to ride together on any coach for any purpose ex-
«ept as above specified. Section 9 of the act provides adequate penalties against
sll conductors who refuse to enforce the provisions of the act and keep the
raeces in sgeparate coaches, where the same have been provided in accordance
with the requirements of the law. The law was intended for the convenience,
tenefit and comfort of both races alike. and its unmistakable language means a
complete separation of the two races when traveling upon the passenger trains
ui this State. and penalties are imposed upon all railroad companies, their offi-
«crs and agents to secure a proper enforcement of its provisions. 1t therefore
fullows that. in the opinion of this Department. the running of such a coach as
that above deseribed would be in violation of the law. and -you are respectfully
requesied to see that the law in this and in all other respects is properly en-
foreed in your district. Section 3 of the act'provides that: ** Each compart-
rent of a couch. divided by a good and substantial wooden partition with a door
tLerein, shall be deemed a separate coach within the meaning of the act.” We
therefore suggest that the benefits of a smoker. which seems to be an essential
‘ment in the comfort of the traveling public, could eacily be secured by plac-
.7 in the middle coach above mentioned. **a good and substantial wooden par-
tion with a door therein.” the different compartments of which shounld be
Liarked 80 as to designate the race for whose uge it is intended, thus providinﬁ
‘parite smoking coaches for the accommodation of both races, **equal in a
I+ints of comfort and convenience.™ ‘

Very respectfully.
) . FRAXK ANDREWS,
Offive .Assistant Attorney, General.

E;',I"O’jds-—Separate Coach Law.—Sheriff in charge of neyro prisonér may guard
,'“" inthe negro coach.~ Where sheriff has white and irgro prisoners wn charge
 must guard themn in their respective coaches.

ATTORNEY GENERAL'S OFFICE,
Ve T AUSTIN, June 27, 1891,
“r L., Epperson. Livingston., Texas.

}_L'*;‘\)R Sik:—In your faver of June 21 you ask substautially: In regard to

i “harate coach law emnacted by the Twenty-second l.egislature, where a

a8 In custody one or more negro prisoners and desirex to transfer them

 the :nh-oagl. what action should the sheriff’ or peace oflicers take in regard
feparation of the races? : oo

S the p
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You are respectfully advised that the sherift should place a negro prisoner ip,
the coach provided for negroes and guard the prisoner or have him guardeq
there. 1f a white prisoner is in eustody he should be placed in the coach pro-
vided for the whites. '

The Legislature did not intend to prohibit a sheriff from conveying ang
guarding a negro in the negro coach. It did not intend to make it a crimina}
oftense for the sherifl’ in the discharge of his official duties to be in the negro
coach with a negro prisoner.

There is another point suggested in your letter. Suppose the sheriff has 3
negro and white prisoner in custody at the same time. can he put them in the
same coach and convey them together? You are advised that the sheriff eap
not convey the two races together. The law says they must be separated, and
1 take it that the Legislature intended exactly what it said, and the races should
Le geparated except where the Jaw makes exceptions. Provision must be made
for conveying the two kinds of prisoners apart from each other. )

Very respectfully,
R. L. HEXRY,
Oflice .\ssistant Attorney General.

Notary Pullic.—Is au Wi rried woman ticenty-one years of age eligible to the o_ﬂ‘%ce
of Notary Public? Yes,

ATTORNEY GENERAL'S OFFICE,
AUSTIN, June 30, 1891.

Mr. S, B. Scott. Cousuty Clerk, Dullas, Texas.

Dear Sik:—Your letter of June 23 is to-hand. You ask this Department for
an opinion on the question as to the eligibility to the position of notary public
of an unmarried woman twenty-one years of age.

If it is held that an unmarried woman is not eligible to such position, some
very cogent and sensible reason should be given to support such a holding. All
restrictions upon human liberty and freedom of human action, and all claims
for special privileges by any class of citizens, should be regarded as having the,
presumption of Jaw against them. and should not be sustained except by very
clear expression or very clear implication of law. In considering the subject
in hand this Department has no concern in regard to the propriety of a woman
holding the position of notary public, or in regard to women holding any office;
but we can onlr consider the question, do the Constitution, statutes. and tbe
law confer the oflice of notary public upon men alone. to the exclusion of
Jemmes sole? 1 find nothing in the Constitution of Texas excluding single
women from this position, but the (‘onstitution. by its very language, rather in-
dicates that the Governor may include such persons in appointing notaries.

Here is the language of the Constitution, art. 4. sec. 26: ** The Governor, by
and with the advice and consent of two-thirds of the Senate, shall appoint 8
convenient number of notaries public for each county., who shall perform such
duties as now are or may be prescribed by law.”” This is the only article of our
Constitution that bearx upon this subject, or that tends to exclude women from
this position. or to include them as being eligible.

Has the Legislature excluded women from the position? _\rticle 3362 is the
only act of the Legislature in force. that 1 am aware of. that sheds any light on
the subject: - 'fhere shall be appointed by the Governor, by and with the ad-
vice and consent of the Senate. a convenient number of notaries public for each
county in this State. who shall hold their office for the term of two years,’ etc-
This language most certainly can not be said to exclude women from its provis
ions. either by express words or implied meaning. : )

The act of {‘ongress. 1825, reads: *'T'he Postmaster General shall establish
postotlices and appoint postinasters,” and it has been held frequently under this
language the Postmaster General has the authority to appoint both marrie(} an
uninarried women to the oflice of postmistress. And the President has appoint
and the Senate confirmed women to this office. 'I'hen. if the Constitution a0
statutes do ot prohibit females from holding this position. we are reman
to the common law and the decisions of our owan country for authority. Ap-
pealing to the last named source. I can not find one single authority saying th
a single woman can not be a notary. hut many authorities tend to the doctrin®
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that women are eligible to the place. The common law presents ug this propo-
sition descending through many ages and nearly all the decisions: *A woman
nav fill any local office of an administrative character, the duties attached to
which are such that a woman is competent to perform thewm.” 115 Mass., 602,
.. Oflices wherein the duties are ministerial and not judicial may be granted to
wormmen.”  Judge Gresham. in the case of the United States v. Bixby, 10 Biss.,
-2 ip holding that fifants are eligible to the oflice of notary public, remarked:
~‘T'he office of notary public is ministerial, and does not concern the adminis-
tration of justice.”

Lynch v. Livingston. 6 N, Y., 422,

National. ete.. v, Conway. 1 1lughes, 37.

In the case mentioned Judge Gresham savs: ‘- Infants are capable of execu~
:ing mere powers. In England they are allowed to hold the oflice of parkkeeper,
torester. jailer. and mayor of a town: and in both England and this country
they are capable of holding and discharging the duties of such mere ministerial
offices as call for the exercise of skill and diligence only.” Steven 5. Mason
was the acting Governor of the Territory of Michigan before he was twenty-one
vears of age. and his record as Governor displayed a-vigor and wisdom that
learly showed the propriety of his appointment by Jackson.

It is a notorious fact that in many States women are acting as duly appointed
snd qualified notaries: They have been appointed and have acted in several
instances in Texas. No the presegt case presenied by you wherein Governor
Hoge has appointed a single woman notary is not the first caze. In the case of
Huf v. Cook. 44 Jowa. 639, it is held that a woman may be a county superin-
tendent of schools. A married woman of ("hicago for three terins was appoinped
pension agent for the State of 1llinois. Women have held and are now holding
the office (as it is termed in many authorities) of attorney at law.

Matter of Hall, 47 Am. Rep...6235.

But there are authorities to the contrary.

Belva Lockwood’s case. 9 C't. C1. Rep.. 346.

And so a female has held the oftice of justice of the peace, 107 Mass., 604. She
wiy be a commissioner of court. 47 Am. Rep..625. And may be a member of &
«huol committee, 115 Mass.. 602, In the case of Findlay v. Thorn. 31 Albany
Law Journal. 43 ow. Pr. (N. ¥.). 76. the question was not direetly decided,
Lut the opinion tends strongly to the doctrine that a female may be a notary.
There the verification to an answer was sworn to before Miss Jennie Turner, &
notary public, and the court held that the verification was valid; that the ap~
pointinent of a notary could not be attacked collaterally; and that her acts as &
4= fucto officer were entitled to absolute verity. In England women have held
wany offices.  Anne. (‘ountess of Pembroke, held the office of sheriff of West~
woreland and exercised the duties thereof in person. At the assizes of Appleby
she sat with the judges on the bench. Sheriff's at that time held court and ex-
- ervised judieial functions. Eleanor was appointed lord keeper of England. It

s that she actually performed the duties of lord chancellor in person, and
sstasa judge in aula regia. 'These are a few out of many cases where women, -
toth married and unmarried. have held office. some very important. It ig not
bretended to discuss or decide in this communication whether a married woman
41 hold an office of any sort: but simply whether a single woman. twenty-one
rears of age, whose identity is not merged in that of another. as an independent
:id untramineled individual. can hold this purely ministerial position, which
ten hold in connection with many other offices.

Until the Legislature interdicts such appointiments. in these modern days of
personal freedom and expanded and liberal equitable jurisprudence, it would
Lot scem proper and sensible to curtail the inherent rights of an individual by a
bwre dictum, 1 can not think of one good. sensible reason why this office
f10uld not be filled by a femme sole. but I can think of many potent reasons and
arruments why she could and should hold a position of this nature--an office
burely local and ministerial.

Itis true that the decisions and the law exclude—and rightly—women from
3 yreat majority of opices. but ghe has never been excluded from positions of this
woaracter as far as the law indicates. 1lere we have an office of less importance
{.‘:m many that women have held and are now ho](hng,_ one that has been held
tl}r:;n‘ lntant,_one that men hold when they at the same time hq]d another office
0; 1s Toore important. one that a woman may hold to the satisfaction of every

€. and one that the Governor has filled by appointinent and the Senate has
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confirmed. thereby giving Erecutive and legislative sanction, one that is being
conferred upon femmes sole in other States and this State — then why exclude
ber from this local and ministerial place? Where is the law? Where is the
sensible reason? You are, therefore, respectfully advised that an unmarrieq
woman. twenty-one years old. may hold the oflice of notary public, and when ghe
has been appointed by the Governor and confirmed by the Senate and has duly
qualified. her acts as a de facto oflicer are most certainly legal and binding unti)
she is removed by a direct proceeding for that purpose.

In addition te authorities above see also:

25 Albany Law Journal. 104;

Wilson v. Newton. 24 Am. St. Rep., 173:

Shuehardt v. People. 39 Am. Rep., 34. -

Very truly,
- R. L. HENRY.
Office Assistant Attorney General,

Leyislatice conunittee has no power to punish for contempt.

ATTORNEY GENERAL'S OFFICE,
ArsTIN, July 14, 1891,
Hon. H. M, Garwood. Bastrop, Tezas, 4 .

DEanr Si1i:—Your letter of the 9th instant. requesting, on behalf of the com-
mittee. un opinion touching the authority of the joint committee appointed by
the last Legislature to investigate the receivership of the International and
Great Northern Railroad Company. has been carefully considered. 'The precise
question propounded by vou is as follows: .

* . ¥, Bonner and I1. M. Whittaker. witnesses duly subpcenaed to appear and
testify in the proceedings, were each asked the question: ‘Do you, either of
vour own knowledge or by information derived from any officer of the receiv-
ership. know of any fact not hitherto disclosed which is pertinent to this inves-
tigation¥ " To this each witness replied that he did and that such pertinent
fact was disclosed to him by an officer of the receivership. When requested to
stute the fact each witness refused to testify. Can the committee, if the said -
witnesses refuse further to testify, if again summoned to appear and testify, be
punished as for contempt by the committee?™"

Tt is assumed that by the last sentence you intend to inquire whether the wit-
nesses named. if azain summoned and again decline to testify, may be punished
as for contempt by the joint committee. Whatever may be the power of the Leg-
islature or ¢ither branch thereof to punish as for contempt, the law seems clear
that neither joint committees nor committees of either House can exercise this
authority. ‘The Constitution of this State (art. 3, sec. 15) invests each House
and not the committees with this power. and the general and thoroughly ac-
cepted rule is that = a refusal to appear or to testify before such committee or
to produce books or papers, would be a contempt of the House ;but the committee

«an not punish for contempt: it can only report the conduct of the offending
party to the House for its action.”

C'ooley Const, Lim.. 5th Ed.. 162-163:
Rapalje on Contempts, Sec. 603
Burnbam v. Morriscey. 14 Gray, 240.
The practice indicated above has been uniformly pursued in this character of
cares,

Kilbourn v. Thompson. 103 T. S.. 168;
In Re Falvey. 7 Wikconsin, 6303
People v. Keeler, 29 Alb, Law Jour., 511:
Cushing’s Legislative Arsemblies. secs. 662, (G67. 1902;
Rapalje on Contempts. secs. 60, G8.

Very respectfully, . .

. C. A. CULBERSON,
: Attorney General.

Digitized from Best Copy Available



REPORT OF ATTORNEY GENERAL., . 97

It is Unlawful for any Person to Retail Medicine without first Complying with the
Requirements of the Law Regulating the Practice,of Pharmacy in this State,

ATTORNEY GENERAL'S OFFICE,
AvsriN, August 10, 1891,
pr. W. H. Robert, Jr., Denison, Texas. ‘

DEAR Sir:—In reply to your favor of August 1 you are respectfully ad-
vised that this Department has no authority to give opinions to any persons
except certain State, district and county ofticers. and you are respectfully re-
ferred to your county attorney. llowever, as the matter is one of some import--
ance. you are unoflicially advised that under.section 12 of the pharuiacy act of
the Twenty-first Legislature. page 12, no person not a qualified pharmacist under
the law may compound preseriptions or retail medicines. The selling of laud-
anum, paragoric, oil. salis and various other medicines, together with a lot of
patent medicines. is certainly a retailing of medicines within the meaning of
section 12 and prohibited by law.

The object of the law was firat to protect the public against the incompetency
and unskillfulness of pretended druggists and compounders of prescriptions,
and also to protect pharmacists who have prepared and qualified themselves for
the business at an expense of time, labor and money. frow thé injurious compe-
tition of those who are not gualified. , :

All persons who ‘ retail medicines ™ ¢f any Kind are subject to the conditions
of the pharmacy law and liable to prosecution for retailing medicine. unless the
party so selling has first complied with the regulations of the law, and thig is
applicable in all towns where the law is operative, whether such sales are made
out of a store of merchandise, from a huckster shop. from a tent or from a w. on.
‘To permit people to engage in other business and * retail medicine™ as an inei-
dent to that business without being qualified pharmacists. would afford no pro-
tection to the regular and qualified pharmacists and none to the public, and
would render the law in that far nugatory and void. ‘The legitimate competi-
tion of the druggist is desired, but the law seeks to exclude for public safety all
incompetent and unskilled persons from ecompounding drags and retailing medi-
cines, and to require proper preparation for the business or prevent it being
followed. -

Very respectfully,
FRAXK AXDREWS,
Oftice Assistant Attorney General.

Mate Superintendent of Public Instruction should not refuse a teacher's certifi-
cate to a lady on the ground that she is a nun or Sister of Charity.

ATTORNEY GENERAL'S OFFICE,
) AUSTIN, August 14, 1891,
Hoa, H. C. Pritchett, State Superintendent Public Instruction.

DEAR S1r:—~We have your favor of August 11. wherein you inquire whether
the State Superintendent of Public Instruction should refuse a teacher's certifi-
tate to a lady on the ground that she is a nun or sister of charity. We have
Liven this matter carelil attention. and in reply thereto vou are respectfully ad-
vised that the only qualifications required by law for a teacher in the public
-‘-'}mols of this State. as the law now exists. are to be found in chapter 116, page
183, et sdg., Acts Twenty-second Legislature. Section 2a of said act provides
that any one desiring to teach a public school ghall present a certificate from
three good citizens known to the county superintendent or ex-officio superin-
tendent that the applicant is of mood moral character and exemplary habits.
1 1¢ county superintendent or ex-uilicia superintendent shall thereupon, unless
$alisfied that some good cause exists for refusing the certificate hereinafter men-
“('Ilqd. recommend him to the Board of ¥xamiuners for examination. Section 3f
Frovides that after such application and recommendation has been made the
0ard of Examiners shall examine such applicant as to hix competency to teach
the branches named in the preceding clanses in the English lJanguage, and shall
:‘ija‘}e a report on oath to the county superintendent or ca-cfliciv superintendent,

hich report shall state who of the Board were prescit at such examination,

Digitized from Best Copy Available



58 REPORT OF ;v\TTORNEY GENERAL.

that the applicant was examined in all the branches of study embraced in the
grade of certificate recommended, and that such applicant is competent to teach
and qualified to teach all such branches. and the county superintendent shal),
if such report be favorable. issue a certificate of competency to the applicant
according to the grade recommended by the Board of Examiners, authorizing
his employment by the trusteds of any school district in the county in whic
the same is issued. ‘These seem to be the only qualifications prescribed for
teachers. The only question, therefore. is raised in the accompanying corres-
rondence. submitted with your letter. as to whether or not a nun or gister of.
charity. otherwise qualified. would be prohibited from teaching in the publie
gchools of this State on sectarian grounds. The Constitution, art. 7, sec. 5, pro-
vides that no part of the permanent or available school fund of this State shali
ever be appropriated to or used for the support of any sectarian school. Article:
A705. RBayles' ('ivil Statutes. provides that no part of the public school fund shall
be appropriated to or used for the support of any sectarian school.

The question resolves itself into that of whether or not the employment of a
nun or sister of charity in a public free school, to which the public free school
money of this State has been apportioned and appropriated, would be an appro-
priation of any part of the school fund of this State for the support of a secta-

Nrian school. By the general law the trustees of the public schools of this State
are given control and management of said schools under the direction of the .
county superintendent and under the general direction of the State Superin-
tendent of Public Instruction, and it is the duty of these officers to see that the
laws under which they act are properly enforced. If the trustees of any of the
publiv schools of this State see fit to employ a nun or sister of charity to teach
in such schools. and no religious teachings of any nature whatever are per-
mitted during school hours nor in the school building, nor on the school premi-
ses either hefore or after school hours, I can not see that the person 80 em-
ployed would be disqualified under the Constitution and laws of this State. If,
however, any nun or sister of charity, or any other person who should be em- -
ployed by the trustees of any public school in this State to teach in said school,
thould in any manner whatever give any religious instruction of any nature
whatever. or in anywise teach or attemnpt to teach in any form. method or man-
ver the religion of any denomination, sect or creed, such teacher could not be
paid out of the public school fund of this State, as it would be in violation of
the Constitution to appropriate any part of the school fund to the support of
any sectarian school or school where any kind of religion was taught. You
are. therefore. respectfully advized that in the opinion of this Department you
have no authority to withhold a certificate authorizing her to teach in the pub-
lic schools of this State from a nun or sister of charity, upon the exclusive
ground that she is a member of a religious order or maintains or upholds a par-
ticular religious faith. The spirit of our institutions is that religious faith or
want of religious faith should not prevent the citizens of this country from ex-
ercising and enjoying all the rights, immunities and privileges granted under
the Constitution and laws of this State: and it is only when the Constitution
and laws prohibiting religious instruction in our public free schools are in-
fringed that you would be anthorized to withhold payment of teachers' vouch—
ers. The employment of a nun or sister of charity is a matter peculiarly under
the supervision of the trustees of each public school and superintendent or
county judge. as the case may be, of each county. and if the proper officer should
be ratistied that some good cause existed for refusing a certificate to a nun or
sister of charity, he would be authorized to refuse to issue the same as in any
other case. but it is not believed that he could legally refuse to grant the
certificate upon the exclusive ground that the applicant was a nun or sister
of charity : but he would be-authorized to refuse payment of any voucher where
any sort of religzion was taught in any publie school in his county as above in-
dicated. Our Bill of Rights also provides. article 1, rection 4, that ** po religi-
ous tert shall ever be required as a gualification to any office of public trust in
this State.”” Section ¢ of the same article provides that: ** No human authority
ought. in any case whatever. to control or interfere with the rights of conscience
in matters of religion. and no preference shall ever be given by law to any re-
ligious rociety or mode of worship.™ .

1t is therefore concluded. as ahove indicated, that yon can make no distinction
against any person on the account of any religious belief he may have or an¥
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religious order to which he may belong or maintain: provided always, that no
religious teaching of any nature by any person is permitted in the public schools
of this State, )
Very respectfully,
FRANK ANDREWS,
. ) 01)‘109 Assistant Attorney General.

One State has no Power to Create a Corporation with Authority to do Business
in Another.

ATTORNEY GENERAL'S OFFICE,
AusTIN, August 15, 1891.
Hon. George . Smith, Secretary of State.

DEeAR Sik:~—The charter of the Chickasaw Compress Company, together witlr
the letter of Messrs. IIead and Dillard, which were referred to me by you, have
been carefully considered. This subject has heretofore undergone very careful
consideration by this Department, and the conclusion reached that one State had
no power to create a corporation with authority to do business in another.
After a careful examination of the question 1 see no reason to change the opin-
ion then formed. The general rule on the subject is thus atated: *‘It is a fun-
damental principle that the laws of a State can have no binding force proprio
vigore outside of the territorial limits and jurisdiction of the State enacting
them. Hence it follows that a State can not grant to any person the right to
exercise a franchise in a foreign State or country, for a franchise is the result of
3 Jaw authorizing particular individuals to do acts or enjoy immunities which
are not allowed to the community at large.”

2 Morawetz on Corporations, sec. 959.

Angell and Ames on Corporations. sec. 104, and notes.

Empire Mills v. Alston Grocery Company, 15 8. W. Reporter ('Texas), 505, and
authorities cited. '

The question presented to you isnot. I think, as seems to be believed by Messra.
Head and Dillard, one of comity, but is purely a question of the power of this *
State expressly to create a corporation which is intended to do business exclus-
ively beyond its limits.

In Middle Bridge Corporation v. Marks, 26 Me., 326, it was held that the Leg~
islature of one State can not create a corporation so as to authorize it to build a
bridge extending within the limits of another State and so as to empower such
corporation to collect toll of one who passes only upon that part of the bridge.
within the limits of the other State. -

In Hill v, Beach, 1 Beasley. 31, it was held that a corporation organized under
the laws of New York for the sole purpose of doing business in New Jersey
could not be treated as a corporation by the laws of the latter State, but merely
48 a partnership. .

In the case of Empire Mills v. Alston Grocery Company, cited above, it is
£aid by the Court of Appeals that: ‘A corporation can not incorporate in one
ifaste ‘ior Rthe purpose of carrying on all of its corporate business in another.”

95. W, Rep., 509.

From whayt’; has been said it follows that I concur with vou in the opinion that
this charter is not entitled to be filed. 'I'he charter and letter are herewith
- returned.

Yery respectfull .
y respectiuiy, C. A. CULBERSON,
Attorney General.

Organized counties are not bound to pay Jor scalps tuken in the attached unorgan-
ized counties. . <

ATTORNEY GEXNERAL'S OFFICE,
AUSTIN, August 25, 1891,
Judge G. W. Waithall, Biy Springs, Texas.
Dl-:.\n_ SIR:—Your letter inquiring whether, under the Scalp Law, Howard
tounty is lawfull bound to pay for scalps taken in the attached counties of Daw-
0z and Glasscock, is received. The first section of the act provides that persons
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who shall kill any of the animals named, * shall be paid in the county in which he
kills such animal or animals.” and scetion 2 provides that the Commissionerg
Court of cach county shall order to Le paid to the person or persons havip
killed any of =aid animals **in their respective counties as fixed in section 1 of
this act.”  ‘These provisions. it seems to me, considered in connection with the
entire act, clearly contemplate that no county can be required to pay for scalps
taken in any other county. The act makes no provision for payment where the
animals are killed in unorganized counties. An express-law requiring organ-
ized counties tolpay a bounty for aets beneficial to unorganized counties attached
to them for judicial purposes only. making no provision for future compensa-
tion. would obviously be unjust, and this act can not by mere construction be
held to have 'such operation. .

In my judgment. therefore. Howard county is neither required nor author-
ized to pay for the killing of animals named in the act in the counties attached
thereto. .

Very respectfully,
C. A. CULBERSON,
Attorney General,

’ * .
District and Cownty Attorneys. when present and represeniing the State in any
Jelony cuse before an Examining Court, are entitled to ‘the fee of five dollars
whether testimony be taken or not, ’

ATTORNEY GENERAL'S OFFICE,
AvusTIN, August 26, 1891.
Judge E. W, Terliune, Greenville, Texas. :

DEAR Sik:— Your letter of the 18th instant, asking for a construction of sec-
tion 4 of the act approved March 3, 1883. relating to the fees of county and
district attorneys. has been fully considered, and T am constrained to differ with
you.

The section provides that ‘“ district and county attorneys, for attending and

.prosecuting any felony case before an Examining Court, shall be entitled to a
fee’of five dollars. to be paid by the State, for each case prosecuted by him be-
fore such court.”” and the question presented by you is whether, should the de-
fendant waive examination and no evidence be taken by the State, under article
317 of the Code of Criminal Procedure, such attorneys are entitled to the fee
provided for by the act.

To prosecute under this statute means to proceed against the defendant judi-
¢ially. It is usnal when a erime has been committed for the district or county
attorney to confer with the witnesses. prepare the accusation, cause the accused
to be apprehiended and brought hefore the Examining Court, and be present for
such further action on his part.as the representative of the State, as in his
judgment may be proper or necessary. This is certainly a judicial proceeding
against the defendant. Whether testimony is taken on the trial depends upon
whether the accused waives examination and, if so, whether in the judgment of
the prosecuting attorney or magistrate the best interest of the State requires it.
But in cither case. whether testimnony be taken or not, the attorney has prose-
cuted the defendant in that court and proceeded against him judicially. It is
true that it rometimes occurs that prosecuting attorneys are not present when
crimes are committed and the complaints prepared, but in those cases they are
present at the trial. frequently traveling long distances at their own expense,
examine the complaint and if necessary amend it, confer with the witnesges and
hold themselves in readiness to take testimony if not waived by the accused or
if deemed proper by them.

No argunent againgt this view ean be drawn from the fee allowed. It would
be considered small for the preparation of the complaint and conference with
the witnesses. aud in fome cases for the mere attendance upon a distant court;
and it ic not reaconable to suppose that the Legislature intend to withhold it
except in those cases in which testimony was taken, because in those cases it i8
especially inadequate compensation. The more reasonable conclusion is that
the Legislature believed that, while small, the fee allowed would be a fair aver-
age in all the eases. in some of which time and labor are necessary, and in others
a mere formal and less laborious representation occurs. 'I'he fee is too small t0
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pe considered as having been offered by the Legislature either as compensation
or as a stimulus for taking testiinony at the trial.

That some prosecutling attorneys may neglect their duty and fail to perpetuate
thé testimony in cases clearly demanding such a course can not control the
operation of the general rule applicable to all and enacted upon the presumption
that this duty will be performed. .

1t is believed, therefore, that when the district or county attorney is presen
at the trial and represents the State in the case, he is entitled to the {ee whether
testimony be taken or not,

Very respectfully, .
C. A. CULBERSON,
Attorney General.

Corporetion.—Charter.—Secretary of State not authorized to file charter of land
company to do business in Texas.

ATTORNEY GENERAL'S OFFICE,
AvusTiy, September 10, 1891.
Hon. George 1. Smith, Secretary of State. :

DEAR SIR:~We have your favor of September 9, with the inclosed proposed
charter of the Guarantee Abstract Land Company. of Brazoria county, Texas,
requesting the opinion of this Department as to whether or not such proposed
charter should be filed. After a careful examination of the law of private cor-
porations, as amended by the Twenty-second Legislature, we are of the opinion
that the proposed charter is not in conformity to and in harmony with the in-
tention and spirit of section 39 of said aet, under which it is proposed to be .
filed. The language used in section 39 clearly imports the idea that such com~
panies as may be incorporated under said section shall bave the right only to
buy, own, sell and convey real estate in States other than Texas, and in foreign
countries., The prohibition in the second clause of said section is that such
company shall only own such real estate in this State as may be necessary for
its office. The proposed charter empowers the corporation which it intends to
form to buy and sell real estate in the State of Texas, and it seems to be a legal
mpossibility for a person to buy and sell real estate unless such person ehall own
the same for some period of time, unless the buying and selling was ‘strictly as
azents or on commissgion, in which event we find no provision for incorpora~
tion. You are, therefore, respectfully advised that in the opinion of this De-
partment you should decline to:accept and file the proposed charter of the
Guarantee. Abstract Land Company, of Brazoria county. The charter is here-
with returned. )

Very respectfully,
' FRANK ANDREWS,
Office Assiktant Attorney General.

Elzctions —1When a vacancy occurs in either House of the Legislature it is the duty
of the Governor to order an election to fill such vacancy, and if he fails to do so

within twenty days, then it is the duty of the returaing officers of said district to
order such election.

ATTORNEY GEXNERAL'S OFFICE,
AUSTIN, November 10, 1891,

Judge E. @. Bower, County Judge, Dallas, Texas.

DEAR Sir:—In answer to your letter of the 7th instant, asking this Depart~
ent to refer you to the law- authorizing you to order an election to fill the
vacancy in the Legislature caused by the resignation of J. W. Crayton, flotorial
'})‘ei{resentative of the Thirty-fifth Representative District, you are respectfully
i: vised that by article 13, Revised Statutes. the counties of Dallas. Tarrant and
1}0ckw:'xll are erected into the Thirty-filth Representative District, By article
ok Revised Statutes. the county judge of Dallas county is made the returnin
thxuer for eaid Thirty-fifth Representative District. Section 13 of article 3 o

¢ State Constitution provides: * When vacancies occur in either House, the

«
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Tovernor or person exercising the power of Governor, shall issue writs of elec.
tion to fill such vacancies: and should the Governor fail to issue a writ of elec.
tion to fill any such vacaney within twenty days after it occurs, the returnin
oflicer of the district in which such vacancy may have happened shall be author.
ized to order an election for that purpose.™

1f the Governor failed to order an election to till said vacaney within twent
days after it occurred. authority to order the same has been by the Constitution
vested in vou. as the returning oflicer of the district.
Very respectfully, =
W.J.J.SMITH,
Office .\ssistant Attorney General,

Cities and towns.—Bridyes . —Biridges built by a county and afterwards brought into

the city lhmits are under the control of the city, and the city is liable for the re-
pairs thereof.

ATTORNEY GENERAL'S OFFICE,
ATUsTIN, November 12, 189].

Messrs, John N, Brown. W, N. McElroy, Chas. A. Newning, County Commission-
ers, Austin, Tezxas,

DEear Siks:—In your letter of October ¢ you state in substance, that while
the south boundary line of the city of Austin extended south only to the center
of the channel of the (“olorado river a private corporation obtained a charter
to build and built and maintained a toll bridge over said river at the foot of
Congress avenue. ‘That subsequently the county of Travis, through its Com-
missioners” Court. purchased from said private corporation said bridge, its ap-
proaches. the roadway leading up to it on the gouth for the distance of 900 feet,
which was owned in fee by the private corporation, together with all fran-
chizes. etc., and issued negotiable bonds in payment. and withdrew the tolls,
making the highway and bridge public and free. 'That subsequent to said
purchase the Twenty-second Legislature granted to Austin an amended charter,
extendiny its corporate limits so as to entirely include said bridge, its approaches
and the right of way, 900 feet in length above referred to; and that you wished
to be advised by this Department upon the following points: .

First. Does the county of Travis lose its title to the bridge, roadway, ap-
proaches. ete.. because they are now in the limits? If yea, can the citizens of
the country outside of the city be taxed to complete the payment due by the
county for the purchase of said bridge?

You are respectfully advised that the county has not been divested of its title
to =aid roadway and bridge. but that it is held by it in trust for the public who
have by dedication an eagement of travel over the road and bridge. If the bonds
of the county issued in payment for said bridge were legally issued, they must
of course be paid by the taxpayers of the whole county.

Second. You also inquire: **Who has the right to regulate and control said
bridge. roadway, approaches. ete., the city or county?** 'T'he act of the Twenty-
second Legislature incorporatiiig the city of Austin contains, among others, the
following provisions. which it is necessary here to notice: Section 35 as to
taxes and honds: section 50, *-"That the city council shall have exclusive control
and regulation of oll streets. alleys. sidewalks and highways within the corpo-
rate limits of the city., * * *7° | .

--Section 31. That the city council shall fix and determine the nature and
extent of all sidewalks and streets. etc.. and shall-have power * * * to con-
struct. regulate and keep in repair all necessary sidewalks, footways and streets
and to regulate the use of the same.™ .

- Section 53. That it shall be their (board of street and sewer commission-
ers) duty to prepare and recommend to the city council comnprehensive -plans
for sidewalks, streets.”” * * . * ¢ \Section 57, subdivision 23. 'The city coun-
cil shall have power by ordinance to regulate and license all ferries and toll
bridges within the limits of the ¢ity ' except above a certain point on the river;
and ‘subdivision 41, **T'o prohibit and regulate the driving of cattle or other
animals through the streets of the city.”” Also subdivision 47 of the same sec-
tion. *‘Section 98. 'That the (street) superintendent, in the absence of direction
from the board of street commissioners or from the council or city engineer,

Digitized from Best Copy Available



REPORT OF ATTORNEY GENERAL. 63

<hall, with the advice of the mayor, have general supervision of all work
on the streets and bridges of the city within such limit of expense as the
council may provide.* Also section 106. **Section 113. That the inhabitants
of the city of .Austin are hereby exempted from working on public roads beyond
the limits of the city.”” *-Section 120. That the jurisdiction and powers con-
ferred on the city of Austin by 'this act shall supersede the authority of each
and all other munieipal corporations heretofore exercicing any authority over
any part of the territory included within the boundaries of the city of Austin
us presc;;ibed by this aet.” .

Our, Constitution, section 1. article 11. recognizes the several ¢ounties as mu-
picipal corporations and legal subdivisions of the State. .

From the sections cited above it is clear that the Legislature intended to vest
ju the city of Austin the exclusive control of all public highways and bridges,
which would properly be said to formn a part or section of any public street of
the city. .\s the corporate limits of the city inclunde the Colorado river and a
narrow strip of land on either side thereof for a distance of more than twenty-
one miles above the bridge in question. it is not intended that the concltision
herein reached shall apply to any other bridge than the one at the intergection
of Congress avenue aud the Colorado river. This bridge is wholly within the
city. and is built across a stream at its intersection with a principal street 8o as
1o form a continuation thereof. . It is a part of the street or highway.

Jones v. Heith, 37 Texas, 394.

City of Endora v. Miller, 30 Kansas, 494.

Elliott on Roads and Streetg, pp. 22 and 23.

Chicago v. Powers, 42 111., 169.

29 Am. Dec., 418. '

The city of .Austin. being empowered tc control and regulate its streets and
highways. and having power to raise money to keep them in repair, is obliged
to repair them in their entirety, including bridges thereon. Its corporate re-

. spongibility is commensurate with its corporate obligation, Thatthe Congress
avenue bridge was originally bought by the county does not shift the responsi-~
hility. )

Phelps v. City of Mankato, 25 Minn., 276.

City ofEudora v. Miller, 30 Kansas, 494.

City of Goshen v. Myers, 119 Ind., 196.

The erection of the municipal corporation of Austin, and the grant to it of
wxelusive jurisdiction over its thoroughfares by the Legislature ipso facto ousted
the jurisdiction of 'T'ravis county over the highways recognized by the city and
included within the city limits. Upon this subject our Supreme Court has
«aid: **'T'he county court does, it is true, possess a general jurisdiction, co-exten~
sive with thelimits of the county, to lay out and establish public roads and high-
ways. but as that jurisdiction is conferred by a general law which is applicable
10 every county in the State. it is at all times subject to be changed or modified
by special laws acfing upon the same subject in particular counties, or special
localities. though such change will not affect the operation of the general law,
except in these particular localities which are intended to be taken out of the
rule. Now, the act incorporating the town of Goliad, and giving to its council
authority to lay out and improve the public highways within the incorporation.
1x a special law upon the same subject, co-extensive in its operation with the
limits of the town, and if acted upon by the council its effect must be to modify
sud repeal the general law upon the subject, within those limits, and to take from
the county court its jurisdiction over roads and highways therein.™

Xtate v, Jones. 18 'i‘exas, 880. :

Charter, sec. 98.

Elliott on Roads and Streets, p. 13.

That the tax pavers of the county at large must pay the purchase price of said
hridge can make no difference. 'I'he city of Austin is under obligation. by vir-
tue of its exelusive jurisdiction to maintain its highways, including bridges, in
:‘1 safe condition for travel, and when that duty is performed, it willinure to the
,enefit of every person interested in its performance. The county of Travis
sought the bridge by virtue of powers granted to it as a governmental agency,
and as such continued to exercise its jurisdiction over it until the Legislature,

¥ the charter of the city of Austin gave to the city sole jurisdiction.and con-
trol to the exclusion of other governmental instrumentalities. And. by reason
of the city’s exclusive control over the public highways, and the power under

E
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its charter to raise money to keep them in repair, and its acquiescence in the
use of them by the public, it becomes hound to keep them in a safe condition,

Conmmissioners of Shawnee Co. v, T'opeka, 39 Kan,, 197.

Mechanicsburg v.-Powers. 54 111,, 845, )

Third. In answer to your third and fourth questions, as to whether the
county can surrender and donate the property to the city, you are respectfull
advised that the jurisdiction and status of the bridge being fixed by law, no act
of surrender by the county could change it; except, that if the city expressly
adopt the bridge. it will be an additional reason that it should preserve it in re-
pair. Your court would be unauthorized to convey the fee to the city. becausge
the connty holds it in trus{t\tor the people of the county who have a right to its
use as a public free bridge,

Your fifth question. asking whether the city or county is responsible for keep-
ing the bridge in repair is answered under the third question above.

State v. Jones. 18 Texas, 874.

City of Sherman v. Nairy, 17 Texag, 291.

Klein v. City of Dallas. ¥1 Texas. 280,

City of Galveston v. Posnainsky, 62 Texas, 118.

Barnes v. Distriet of Columbia, 91 U. 8., 566.

ity of Austin v. Ritz. 72 Texas, 403.

1t may be that the county having bought the bridge has a right as an incident
of ownersghip to see that the property is preserved, and in the event of the fail-
ure of the city to maintain it in a proper state, or its failure to exercise its ju-
risdiction over it. the county has a right to make such voluntary repairs as are
necessary to carry out the object of its purchase. In the case of the State v.
Jones, 18 Texas. 880, it is said: * Until the town council acts under the author-
ity conferred by its charter, the general authority of the county court over the
subject matter continues to exist. and may be exercised. 1t is only when both
hodies attemnpt to act in opposition to and in conflict with each other that the
power and authority of one must cease and yield to that of the other, and in .
such a state of things I am of the opinion that the authority of the county court
must vield to that of the town council.”

Very respectfully,
W.J.J. SMITH,
Office Assistant Attorney General.

Texas Confederate Home.—Inmates of are entitlecli to vote.

ATTORNEY GENERAL'S OFFICE,
AvusTIN, December 1, 1891.
Messrs. John M. Lewvis, Martin Glover and Others.

GENTLEMEN :—Your note of the 24th inst., handed me by Colonel George B.
Zimpleman. in which you inquire whether you are entitled to vote in the com-
ing city election, has been duly considered.

‘The Constitution (art. 6, gec. 2) in effect provides that all male persons, in-
cluding foreigners who have declared their purpose to become citizens, twenty-
one vears of age. and not idiots. lunatics, paupers supported by the county, con-
victed felons, soldiers, marines or seamen employed in the army or navy of the
Tnited States. and who shall bave resided in the State one year next preceding
an election and the last six months within the district or county in which he
offers to vote. shall be deemed gualified electors. Section 3 of the same article
provides that all qualified electors of the State. as above prescribed. who shall
have resided for six months immediately preceding an election within the limité
of any city or corporate town. shall have the right to vote for mayor and all
other elective ofticers: but in all elections to determine the expenditure of money
or assumptioniof debt only thosre shall be qualified to vote who pay taxes on
property in said city or incorporated town,

From this stateinent of the lJaw governing the subject it seems clear that if you
possess the qualifications mentioned, and are lona fide residents of the city of
Austin. making it your fixed and permanent place of residence, the fact that
through the misfortunes and calamities of war you are inmates of the home pro-
vided for disabled Confederate soldiers is not a disqualification to vote. In view
of the constitutional provision quoted the Legislature. if 80 disnosed. would no¥ .

Digitized from Best Copy Available



REPORT OF ATTORNEY GENERAL. - 65

ve authorized in the establishment of the I{ome to add to the qualifications of
the electors; and certainly the mere acceptance of its generosity can not be held
1o withdraw this important right of citizenship from veterans entitled to the
gmtitude of the State. - :
With great respect, very truly yours,
. C. A. CULBERSON,
Attorney General.

e —

County Judge may accept the resignation of County Commissioner and Al the
Vacancy. Lo
1
ATTORNEY GENERAL'S OFFICE,
AUSTIN, January 19, 1892,
Judge C. O. Ellis, Cotulla, Tezxas.

DEAR Sir:—I answered your telegram this morning to the effect that,as -
county judge, you were authorized to accept the resignation of the county com-
missioner and ill the vacancy, and 1 write to confirm the mesgage. Article
1213. Revised Statutes, anthorizes the county judge to fill a vacancy in the office
of vounty commissioner. No statute, so far as I am advised, provides for the
presentation of the resignation of a commissioner to any particular officer or
court. and the rule is that, in the absence of such provision, the resignation
-hould be made to the officer or body which is by law authorized to act upon ity
v appointing a successor or calling an election to fill the vacancy. Under

that rule, as you are authorized to fill the vacancy, you are the proper person
to accept the resignation. R ’

Mechem Public Officers, section 413. : . '
Edwards v. United States, 103 U. 8., 471. )
. Very respectfully,
: C. A. CULBERSON,
‘ Attorney General.

Public Land.—Land certificate.— Avticle VII, section 2 of the Coustitution con-
strued. without deciding whether the Legislature has the power under the Con-
stitution to donate the land certificate to GQoyvernor P. H. Bell, held that such d
dunation certificate can not be located upon any of the undisposed of public do-
wain, when the act yranting the certificate does not provide for the survey and -
cation of an equal amount of land for the public free schools. and when there is
“l: (:ithcr law in existence under which the free school can obtain a like amount of

nd.

i ATTORNEY GENERAL'S OFFICE,
AUSTIN, January 27, 1892.

Hm. W. L. McGaughey, Commissioner General Land Office.

, DEAR Sir:—~1In your letter of January 15 you inquire whether the certificate
-t 1230 acres of land provided for Governor P, H. Bell, by chapter ¢ of the
‘pecial laws of the Twenty-second Legislature, can be ** located upon either of
e three classes of lauds appropriated by the act of July 14, 1877, and the
endatory act of 1881,

ll’rcsides granting to Governor Bell an annual pension of $150, the special act
“ INU1 further provides: R
) “And to Governor P. II. Bell there is hereby granted a certificate for 1280
> re<of land, which may be located upon any of the heretofore reserved public
=15 now reserved for the payment of the public debt.” W
1 ider the act of July 14. 1879, as amended by the act of March 11, 1881, none
F'\‘;}“ lands, therein appropriated and set apart for sale. could be disposed of, -
';}N 1o one of the following three ways and for the following purposes: :
. <L The 3.050.00) acres theretofore appropriated for the building of a State
;j‘}'éml had a preference right of Jocation in such of the counties reserved for
,‘;*,li’“\‘lmse by the actof “ebruary 20, 1379, as were included within the bounds .

"¢ reservation made by the act of July 14, 1879, .

‘O.nbtltl‘ltlou. art. 16, sec. 57. .
‘{‘} of February 2. 1879, sec. 1.
At of July 14,1879, sees. 1 and 10,
S~Atly Gen o
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Act of March 11, 1881.

2d. Under pre-emption and homestead applications.

Act of July 14,1879, sec. 1. .

Constitution, art. 14, sec. 4. -

3d. By sale at fifty cents per acre in tracts of not more than 640 acres each,
the net proceeds to be set apart. one-half for the benefit of the public free schools
and one-half for the payment of the bonded debt of the State. .

Avct of July 14, 1879,

Act of March 11. 1881.

Constitution. art. 7. sec. 2.

By the act of January 22, 1883, all the public lands anthorized to be 80ld under
the said acts of 1879 and 1881 were withdrawn from sale and reserved for.the
purposes for which the lands were originally set apart by the said acts, unti)
otherwise provided by the Legislature.

By the act of April 10. 1883, the Legislature provided that. after payment of
the mmounts due from the State to the common free school fund out of the funds
arising from the sale of lands under the said acts of 1879 and 1881. and set apart
for the payment of the bonded debt of the State. and after payment directed to
be made by the act of February 23, 1883, the remainder of the land, not to ex-
cecd 2.000.000 acres. contained in the counties and territory mentioned in the
said acts of 1879 and 1881, or the proceeds thereof, reserved for the paymeunt of
the public debt. should be equally divided between the University and the per-
manent free school fund. By the act of March 29. 1887, and the amendment of
April 5. 1830, such of the lands as contain not more than 640 acres reserved by
the act of 1874, situated in organized counties were again opened to homestead
acquisition and were put upon the market for rale. the procceds to be equally
divided between the permanent free school fund and the public debt fund.
After the Legislature had provided for the survey and disposition of such lands
as by the Constitution it had a right to dispose of for specified purposes, with-
out making division with the school fund. the one-half of the balance of the
land or the proceeds of the sale thereof, embraced within the boundaries of such
rese(xl'\'atiou, was bound by the Constitution to go to the permanent free school
fund. :

Constitution. art. 7. sec. 2.

G. 1I. & 8. A, Ry. Co. v. State, 77 Texas, 368. )

1f. therefore. the certificate of Governor Bell be located upon any of the un-
disposed of portion of such reserved lands, the school fund will not get its con-
stitutional portion of the public domain. In other words, as there has been no
segregation of the lands reserved for the purpose of paying the public debt from
that reserved for the school fund. and as the act of the ‘T'wenty-second Legisla-
ture provides that the Bell certificate shall he located upon ** any of the hereto-
fore reserved public Jands now reserved for the payment of the public debt,” it
is impossible to locate the certificate so as to charge the whole 1280 acres to the
portion of the land destined to the payment of the public debt. On the con-
trary. if the certificate is located on any of the land reserved by the said acts of
1879 and 1851, the school fund would suffer the loss of G40 acres of land, a por-
tion of jts interest in the public domain given to it by the Constitution. From
the Janguaze **now reserved for the payment of the public debt,” uged at the
end of section 1 of the epecial act of the T'wenty-second Legislature, it was evi-
dently the intention of the Legislature that this certificate should be charged up
to the interest of the public debt fund in the lands reserved. But as there i8 no
land reserved solely for the payment of the public debt. that langunage can refer
only to the land reserved for that purpose in connection with others. In all
guch reservations it is found that the constitutional right and interest of the
school fund are recognized and provided for by a division of the proceeds of the
sales made. None of the acts of reservation provide for any partition of the
land Letween the public debt fund and the school fund, but only for an equ
division of the proceeds of sales. llow then can the Bell certificate be locat
exclusively on the land “ now reserved for the payment of the publie debt?" U
the act for the relief of Governor Bell had provided a method of partitiop ©
that portion of the public domain to be affected, s0 as to give the school fub
-its rights, or if there were any other law in existence with which the said Spe""
act could be construed o as to effect such partition, a different question WO
be presented.  But as the matter stands, there js poritively no way without ad:
ditional legiclgtion to locate the certificate on any of the land reserved by s¥
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sots. without depriving the school fund of some of its rights under the acts of
reservition and under the Constitution.

('onst., art. 7. sec. 2,

G. 1. & 8. A Ry. Co. v. State, 77 Texas, 383. .

The question being thus disposed of, it becomes unnecessary to consider
xhether under art. 14, gee. 4, and art. 16, see. 55 of the Constitution, the Legis-
lature is authorized to donate the land certificate, however meritorious the ben-
ficiary, and however laudable the legislative purpose.

Bacon et al. v. Russell, 57 Texas, 409.

Very respectfully,
W.J.J. SMITH,
Office Assistant Attorney General.

County Judge ts not entitled to commissions for selling school lands of his county,

ATTORNEY GEXERAL'S OFFICE,
) - AUSTIN, February 18, 1892,
Gearge R, Paye, County Clerk, Laredo, Texas. ’

DEAR SiR =Y our letter of February 11 is to hand. You state that the county
juldze sold the school lands belonging to Webb county to the highest bidder for
the sumn of §6974.10. and that the county judge now claims compensation for
making the sale of the school lands of the county. You further state that the
state Superintendent of Public Instruction has ruled that no part of this sum
coild be taken to pay the county judge commissions for selling this land. Thig.
ruling it correct. You further state that the State Superintendent has ruled
that the county judge would be entitled to commissions out of the general reve-
nue of the county to compensate him for said sale. This ruling is incorrect.
he county judge would not be entitled to any commission whatever for making
-uch sale.  Article 1036. Revised Statutes, provides that each county may sell or
di-pose of the lands granted to. it for educational purposes in such’ manner as
may be provided by the Commiseioners™ Court of such county. See also article -
i.~ection 6 of the Coustitution. Article 661, Revised Statutes, provides that the
tounty Commissioners’ Court may by an order to be entered in the minutes of said
rourt appoint a commissioner to sell and dispose of any real estate of the county
a! public auction. The insertion of this article in the Revised Statutes means
i take the authority, if any such authority ever existed. away from the county
jndge and to give some other oflicer or agent power to sell the real estate of the
wunty. Article 1134, Revised Statutes, provides that the county judge shall take
Lie constitutional oath and the same oath that is prescribed for the Commis-
sioners” C'ourt. Article 1512. Revised Statutes, provides substantially that the
»imissioners shall subseribe to the following oath: That they will not be di-
reetly or indirectly interested in any contract with or claim against the eounty
& which they rexide except such warrants as may issue to them as fees of office,
which oath shall be in writing and taken before some oflicer authorized to ad-
Linister oaths. 'T'here is no fee provided for the county judge for selling these
s, and this oath expressly prohibits the judge from being interested in any
‘ontract with the county except where such power is given by a plain statate.
The county judge would have no more right to contract with the county to sell
1% school Jands than he would have to contract with the county to build its
';'Tl'l:,'es and court houses and jails, Therefore. vou are respectfully advised that
1 i¢ vounty judge would not be entitled to receive any compensation for making
t21s sale. and that the Commissioners’ Court would not be authorized to appro- -
Iriate any fund. school fund or any fund, arising by taxation to pay such com-

Ty

;-}“égus, and that the Commissioners’ Court should disallow the claim pre-

by

Yery respectfull
v resl & R. L. HENRY,
Office Assistant Attorney General,

——
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Under the act of the Twenty-second Legislature a corporation can mot be Ccreat.q

Jor the purpose of huying and selling real estate in other States and foreig
countries as broker or agent, - N
ATTORNEY GENERAL'S OFFICE, -
AusTiN, March 3, 1892,

Hon. Geo. W, Smith, Secretary of State, Austin, Tezas. ’

Drak S1e:— At your request 1 have examined the proposed charter of the
“rexas Land Jnvestment Company.”  The purpose of the charter is to create
a private corporation for the *“establishment of a land’ company to buy, own,
sell and convey real estate in any State or foreign country, and to charge rea.
gonable compensation therefor.” 1t will be obgerved that with the exception of
the last six words the purpose of the corporation isstated in the exact language
of the first paragraph of subdivision 39 of the act relating to private corpora-
tions passed by the Twenty-second Legislature. :

Laws 1891, p. 163.

Reading the stated purpose in its entirety, however, it seems to me the evi.
dent design is to create a corporation to act as broker or agent in the purchaze
and sale of real estate in States other than Texas and in foreign countries, be-
ause it is provided that compensation for the work authorized may be-charged
for. If the purpose were to buy and sell real estate for the company itself the
provision for compensation would be absurd. .

'The purpose being to create a corporation to act merely as broker or agent.
the question is whether it may lawfully be created.

The first paragraph of subdivision 39 authorizes the formation of companies
to ** buy. own. =ell and convey real estate in any State or foreign country.” and
the last paragraph provides that such companies ** shall only own such real
estate in this State as may be necessary for its office.”” .\sthe first paragraph
confers the power to own land in any State or foreign country in unlimited
guantity and the last paragraph. which specifically applies to this State. limits
the ownership to such as may be necessary for the oflice of the company. it is
clear that the purpose of the law is to authorize the incorporation of companies
for the purchase and sale of real estate as an investinent exclusively in States
other than Texas and in foreign countries. The provision does not authorize
incorporation for the purpose of buying and selling real estate in other States
and in other countries as a broker or agent. as contradistinguished .from pur-
chase or ownership by the corporation itself, and, in my judgment, the
charter should not be filed.

The more important question, whether the Legislature is authorized to pro-

vide for the creation of companies to buy, own, sell and convey lands beyond
the limits of this State. need not be considered. :

Very respectfully, C. A. CULBERSON
T Att‘orneyl General.

Insurance Companies and Benefit Societies.— An organization which purports to be
promoted as a fratrraual society organized purely for benevolence. but which in
Jact provides for the issuance, upon @ moneyed consideration. of certificates of
death henefits. accident benefits, endowment benefits and guarantee benefits. is. i
contemplation of law, a life, health. accident, endowment and guarantee insur-
ance company. and can not be incorporated under title 20, Revised Statutes, and.

if incorporated thereunder, would be sulject to ouster upon quo warranio
Lrovyht Jor that purpose. )

ATTORNEY GENERAL's OFFICE,
AUsTIN, Mareh 5, 1892.
IHun, John E. Hollingsworth, Commissioner Insurance.

DEar S1k:—You have transmitted to this Department a copy of the prOPosed
‘*charter ™ and the ** constitution and laws™ of the Order of the Inca. and re-
yuest the opinion of this Departinent upon the right of said association to iD*
corporate under title 20, Revired Statutes of T'exas. and to do business as a mu-
tual relief or benevolent order under said title without being subject to the re-
quirements, taxes and fees of companjes carrying on the business of life insur-

Digitized from Best Copy Available



N e

REPORT OF ATTORNEY GENERAL. - 69

;pee for profit.  'T'he charter of the proposed Order of Inca contains, among
athers. the following provisions: N

‘The incorporators declare: *“ We have formed ourselves. our associates and
sqecessoTs into an association purely benevolent in its nature. under the name
£ the Order of the Inea, for the purpose and object of providing and paying to
~embers in good standing, under the constitution and laws of the order, bene-
71z in vaze of death. benetits in case of total and permanent disability, benefits
incase of sickness, funeral benefits, endowment beuefits, and guarantee benefits,
<l propose conduceting its business on the Jodge system as a fraternal society.
11 +hall have existence until dissolved by a majority vote of its members.”

- This association shall have power to make its own constitution and Jaws and
he constitution and laws for the subordinate branches of the order, and to
Junge thesame, to decide all matters pertaining to the order, to grant and re-
sake charters and to exercise all the powers and rights properly belonging to
e governing body of an association of this or a similar character.”

The objects of this association shall be to unite in the bonds of fraternity all
ersang of sound bodily health, good character and reputable calling. to improve
e condition of its members. and fo render assistance in times of trouble or
fnancial distress and to establish benefit funds for the purposes above get
forth.”

The business of this association shall be conducted by the following officers,
..l of whom niust be elected at the election session of the Supreme Counecil: A
«opac Inea, a Cacigue. a Secretary. a Treasurer, a Medical Examiner, who shall
s-verally perforin the duties prescribed for tbem in the constitution and laws of
Wiz order.”

~This association shall have power to levy such per capita taxes upon the
«:hordinate branches of the order as may be necessary to meet the legitimate
~spenses of conducting its business. but no per capita tax shall exceed 81 per
-.pita each year. Assessments for the purpose of paying benefits shall be levied
"y the proper oflicers, as provided by the constitution and laws.”

This association shall have power to sue and be sued. to acquire, hold and
- mvey such property, real, personal or mixed, as may be necessary to carry
.0 its purposes and objects.”

The first set of officers are then named. A few of the salient points in the -
sonstitution and laws are the following: ’ .

.1y The Supreme Council is the governing body, and the powers given it
a~ various and as plenary as.could be desired by the directory of a regulary in-
»wrporated insurance company. 1t has power to make its own constitution and
~ws and the constitution and laws of its subordinate bodies; to grant chaffters,
=1 for many causes. including the refusal to make returns or remit assessments
‘1e the Denefit funds or the per capita taxes or other sums due the Supreme
" wuneil. to deprive any State or tribe of its charter, to cancel certificates and
-irike the pames of members from the roll-book for various causes, including
hat of knowingly making false statements to the Medical Examinper or in the
‘-3;plication for membership, violating the rules of the order, immoral conduct, -
clvnses against the laws of the land, ete. -

Liuring the recess of the Supreme Council the Executive Committee, which is
~»mposed of the Copac Inca. the Cacigue and the Secretary. shall exercise the
nwhits, duties and powers of that body, subject to its approval. .

fhe organization of the order contemplates that the Supreme Council shall be
‘«mposed of one representative for each district or State and one representative
T each full 2000 members in said district or State; that it shall meet annuslly,
~+1 that five members shall constitute a guorum.

Ihe order is divided into three degrees. Applicants for membership must be
"wiween the ages of fifteen and fifty years.

.. [he three degrees provided for are: First, or beneficial degree, which g sub-
Vided into classes A. B and C; second, or social degree; third, or guaranty
Jo=ree. Applicants for the first degree must accompany their petition for mem-
LThip with a membership fee of 3 and certificate fee of $2. and upon initia-
7 pay first gquarter’s dues and one advance assessient in the class in which
715 admitted. T'he rates of assessment in classes A. B and C.do not appear yet
\ »¢ fixed. but are to be graduated by the ages of members. Members in class
;. irst degree, are to receivea certificate for not less than 300 and for not more.
LURROSS000, entitling them in the event of a total or permanent disability from
ident, digease or other cause to a sum not to exceed one-balf of the amount

ENG
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stated in the benefit certificate, the other half to be paid to the heirs of the bepe.
ficiary at his death: provided. that the member retains standing in the order
and pays assesaments on the full amount of the original certificate.

Members in class B. first degree. are to receive certificates entitling holdery
under certain conditions to 810 per week for cach week’s sickness after the firgt,
and not to exceed twenty-six weeks. and to a funeral benefit of §40 on the deaty
of their spouse or one of their children. Members in class C, first degree, are
to receive certificates entitling them to the sum of $100 in cash at the expiration
of six vears from the date of said certificate.

Applicants for the second degree must accompany their petition with a mem.
bership fee of &35, and pay certain dues. One dollar is to be forwarded with
each applieation to the Supreme Council. This degree seems to have bheep
formulated for the purposes of revenue and extending the order by affording
amusements to the members, and is attended with no pecuniary benefits to the
members, -

Membership in the third degree is a guaranty of good faith, honesty and in-
tegrity. and the member is guaranteed to his employers or principals in the sum
of 22000 as long as fuch member retains his standing as a third degree member
of the order. The admission fee to this degree is $100, and certain dues and
assessments.

1t appears that the rates of ascessments in the different degrees have not yet
been fixed. but from the language of the constitution and laws it is clearly the
intention to graduate the same upon the ages of the members, except probably
the third or guaranty degree.

The ofticers of the Supreme Council are to be elected quadrennially.

The Copac Inca. who is made the executive head of the order, is given extra.
ordinary powers. and is required to give bond in the sum of $5000. Other offi-
cers are required to give bond in the following sums to wit: The Cacique,
§2000: the Necretary. $5000: the Treasurer, $5000.

The Medical Examiner is required, among other things, to recommend for ap-
pointment all subordinate medical examiners for each tribe, and to recommend
for suspension or removal all subordinate medical examiners who, by careless
ness or neglect. fail to properly perform the duties of their offices, and to hold
himself in readiness to supply the Copac Inca and the Cacique with such infor-
mation as they desire relative to the healthfulness of any particular section of
the supreme jurisdiction. For such services he is allowed a compensation yet
to be tixed for each application passed upon. .

The Executive Committee. among other powers, is authorized * to make 2ll
invedtments. examine and audit all claims, fix compensation not otherwise pro-
zided for. and to increase or restrict the number of employes of any department.”
The revenue of the Supreme Council is to be derived from the per capita tax
(81 per capita per annum for each member of the order), the sale of supplies.
badges. jewels. seals. certificate fees ($1 for each certificate of membership), dis-
pensations etc., (see sec.43). and all membership fees paid by the charter members
of tribes. By paying one dollar any member may change the beneficiary upon ap-
plication to the Supreme Secretary. Members are required to pay their assess
ments when due, A failure to do so, ipso facto, works a suspension. If the
suspension lasts over thirty days the person in default must, to be reinstated.
file a new application. reundergo medical examination and pass through the
game formality asa new member, except the process of initiation. A tribe islike-
wi<e liahle to Jike suspension by failure to remit its aggregate assessment whes
called: and if the suspension lasts thirty days a forfeiture of the tribe’s chartef
is wrought. The above is the scope of the order as far as it can be realized fro®
the charter and constitution and laws. which are in many respects incomplete
and indefinite. and in a few instances conflicting and contradictory.

As there is nothing in the charter, constitution and laws to negative the pa¥-
ing of rularies to oflicers and employes. and as four of the officers are reqﬂ{f?d
to give heavy hond, and as power is vested in the executive committee to “fix
compensations not otherwise provided for,” and to  increase or restrict the
number of employes in any department,”” and as ‘ organized deputies’’ 30
“ golicitors™ are to be employed to extend the order, it is to be presumed that
salaries adequate to their responsibility and duties will be provided for the
bonded oflicers, and the * organizing deputies ”* and other * employes.”

Article 2971a. Sayles’ Statutes, which was added to title 53, Revised Statutess
governing insurance companies, provides: * Nothing in this title shall be cos-
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srued to affect or in any way apply to mutual relief associations, organized
and chartered under title 20 of the Revised Statutes. or which are organized
under the Iaws of any other State, which have no capital stock and whose relief
funds are created and sustained by assessments made upon the members of the
.aid association, in aceordance with their several by-laws and regulations,”
yrovided, that the principal of every such benevolent organization not conducted
iw Jodges shall be required to make an annual statement under oath to the De-
partinent of Insurance. showing certain facts, and among others, the salary
aid each oflicer, the sources and the gross amount of the annual receipts, the
smount paid to policy holders, and for all other purposes. It is further pro-
vided that if such report be not made the organization shall he deemed an in-

surance company, conducted for profit of its officers and amenable to the laws
coverning such companies, .

('an such an association as the Order of the Inca be incorporated under title
an, Revised Statutes, as it stands amended, g0 as to be exempt under article 2971a,
supra, fgo;n the burdens and requirements of an insurance company conducted
for profit?

T?ﬂe 20, article 564, Revised Statutes, defines corporations to be of three
Linds: 1st. Religious; 2d. Corporations for charity or benevolence; and 3d.
v'orporations for profit. Such an association as the one under consideration is
wanifestly not religious. It is not charitable, for it dispenses no benefit with-
out a consideration. 1t is either for benevolence or for profit. If its object is

4{yr profit. it could not be chartered under title 20, because it does not come
within the scope of any of the thirty-nine subdivisions of the purposes for which
s private corporation may be formed under article 566 of said title, but would
in that event have to be incorporated under and subject to title 53, regulating
the incorporation and supervision of insurance companies. If such a body as
the one under consideration is ** purely benevolent™ in nature, as ig declared in
the proposed charter of the Order of the Inca, it could be organized and chartered
under subdivision 2 of article 566. title 20, as amended Ly the act of the Twenty-
«weond Legislature. General Laws,; 1891, cbap.101. Issuch an order as the Order
»{ the Inca a benevolent institution? 'That its charter declares it to be purely
benevolent, does not make it so in reality. If the main object of the institution
i~ to do an insurance business for profit.to the officers and employes. it is not a
tenevolent institution within the meaning of article 566, supra, notwithstanding
it may gratuitously dispense a few incidental benefits or even charity. The ob-
ject of the Order of the Icca. as shown by the quotations from its proposed
vhiarter. constitution and laws, is to carry on an insurance business, and the
fraternal features are mere appendages unavailing to change its main object.

In consideration of initiatory and periodical contributions it engages to pay
the nember or his designated beneficiary a benefit upon the happening of a
specified contingency. ‘This is to be the chief and procuring inducement to
jvin the order. It is a life, health, accident, endowment and guaranty insur-
ance company. ineffectually disguised with fraternal features. ‘That it was
cunceived, promoted and intended to be organized and extended for the purpose
of profit, mainly. and benevolence, incidentally, is apparent from almost every
=ection of the proposed charter, constitution and laws. It can not, therefore,
e Jegally chartered under title 20, Revised Statutes, as amended, and therefore
would not. if incorporated under that title, be entitled to the exemption, con~
Lned in article 2071a, Sayles” Statutes, from the provisions of title 53 regula~
tinr insurance companies. . : )

What has been herein said may be applied generally to other similar organi-
7)‘-‘5101‘15 doiug or proposing to do business under title 20, Revigsed Statutes, in
tais State. and is supported by the following authorities:

. ;:llcon on Benefit Societies and Life Insurance, secs. 51, 52, 53 and cases there

Article 4665, Sayles' Addendum.

Articles 2955 and 2971a. Sayvles' Statutes.

l\ itles 20’:md 53 generally, as amended, Revised Statutes,

;\Tticle 8, section 2, Constitution. .
Aapter 112, General Laws. 1891.

(ormer v. State, 69 'Texas. 561, and authorities cited in the opinion,
< lmmonwealth v. Wetherbee, 105 Mass., 149.

“iate v, Farmers' Benevolent Association, 18 Neb., 281,

1
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In the case of Farmer v, State, supra. in considering a similar organizatiog
in a proceeding by information in the nature of gquo warranto, instituted for the
purpose of ousting the association from certain corporate franchises which jt
wag claiming to exercise by virtue of incorporation nnder title 20, Revised Stat.
utes. our Supreme Court said: *“The benefits received ure not gratuitous,
‘They are due to the member on account of the money he pays into the socijety,
It takes the risk of his continued existence and good health, If it be benevg.
lence to pay out money under such circumstances. then every mutual Jife insyp.
ance company is acting in a benevolent manner toward the family of an insureq
member when it pays the poliey it bad issued them for a moneyed consideration,
It matters not what name the association may assume; the law looks to the
real objeets of the body, and not to the name indicative of benevolence which it
may have assumed.” : .

As supporting its view the Court then cited the following authorities:

May on Insurance. see. 550.

State v. Citizens' Assn., 6 Mo, App., 163,

State v. Merchants’ Agsn., 72 Mo., 146.

People v. Wilson, 46 N. Y., 477,

State v. Standard Life Assn., 38 Ohio, 281. :

YVery respectfully, ) W.J.J. SMITH,
: Office Assistant Attorney General.

According to the weight of authority, the Legislature i3 without power to provide for
the formation of corporations to buy. own, sell and convey real estate in uny other
‘Ntate or foreign country, but the question not being free from doult, it is the duty
of an executive officer to obey the plain commands of the statute.

ATTORNEY GEXNERAL'S OFFICE,
AUSTIN, March 11, 1892,
Hon, Geo. W. Snith, Secretary of State. .
DEAnr Sik:—At vour request I bave examined the proposed charter of the
- Texas Land Investment Company.” 'The purpose of the charter now sought
to be filed is to create a private corporation for the ** establishment of a land com-
pany to buy. own, sell and convey real estate in any State or foreign country.”
Jt will be obeserved that the purpose of the corporation is stated in the exact
language of the first paragraph of subdivision 39 of the act relating to private
corporations passed by the T'wenty-second Legislature (Laws 1891, page 163),
aml the question submitted is whether the charter should be filed and whether
the Legislature is authorized to provide for the creation of corporations to buy,
owi. sell and convey real estate situated beyond the limits of this State. The
geueral rule on the subject is thus stated: ¢ It is a fundamental principle that
the laws of a State can have no binding force proprio vigore outside of the terri-
torial limits and jurisdiction of the State enacting them. Ience it follows that
a State can not grant to any person the right to exercise a franchise in a foreign
State or country, for a franchise is the result of a law authorizing particular

individuals to do acts or enjoy immunities which are not allowed to the com-
munity at large.’

2 Mor.. Corporations, 959.

Angell & Ames, (Corporations, 104. .

(‘ooley (‘onst. Lim. (Gth ed.), 150-161.

Empire Mills v, Alston Grocery Co., 15 S, W. Reporter (Texas), 505.
1 Waterman. Corporations, p. 105.

Field on Corporations, sec. 25.

Middle Bridge Co. v. Marks, 26 Me., 326.

Meyers v. Bank, 20 Obio, 294, 295.

I1ill v. Beach, 1 Beasley, 32.

(‘artoll v. Last St. Louis, 67 I11., 568. .

Insurance Co, v. Commonwealth, 5 Bush, 68 S. C.
9G Am. Dec., 331.

In the case above cited from this State, the Court of Appeals said: ‘A cor:

poration can not incorporate in one State for the purpose of carrying on sl
of itr corporate business in angther,” :
15 8. W. Reporter, 509,
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Whatever authority a corporation, created by another State of the Union or
by a foreign country, may have to do business in this State springs, not from
the act of incorporation Dy such State or foreign government, but from the laws
of this State or the comity of nations.

Paul v. Virginia, 8 Wall,, 168,

Cooleyv.Const. Lim. (Gth ed.), 150.

'The law of such State or country can not of its own force operate here. It is
only by the consent of the State expressed or implied, by affirinative law or ac-
qui'escence., such foreign corporation may do business here. ‘I'he converse of
the proposition necessarily follows. 'T'he force of our laws is spent at the State
line. . . .

(ooley Const. Lim. (Gth ed.), 149. -

By virtue of our statutes alone no corporation created in this State can oper-
ate elsewhere. 'l'o do so it must have the consent and comply with the law of
the State in which it seeks to carry on its business. This doctrine is particu-
larly applicable to the purchase and ownership of real property, which is always
under the exclusive control of the State in which it is situated.

(ooley Const. Lim. (Gth ed.), 151. : ' :

In addition to this it may be noted that our laws generally do not authorize
the purchase and ownership of lands by private corporations except as may be
necessary for the conduct of their business. Under the law of 1879 (Revised
statutes. art. 5G6. subdivision 7) corporations could be created for the purchase
of lands in Texas. This law. however, was limited by the act of 1885 (Laws
1885, p. 59). and repealed by the act of 1887 (Laws 1887, p. 40). thus clearly out-
lining the policy of the State upon this subject. It has even been intimated by
our Supreme Court that, to permit private corporations to purchase and hold-
lards as an investment and beyond the necessities of its business, would be in
violation of the Bill of Rights against perpetuities and monopolies.

Campbell v. Blanchard, Austin. Term 1885, per Watts, Comn'r,

1. therefore, it is against positive law and public policy to create private
corporations with authority to buy and own lands in unlimited guantities and
without regard to the use to which it might be devoted, within this State. by
what right can the Legislature of the State create corporations and authorize
them to pursue such a policy in another State? .

I.am, therefore, of the opinion that according to the weight of authority the
Legislature is without power to provide for the formation of corporations for
the purposes specified in said subdivision. But the question is not entirely
free from doubt (Christian Union v. Yount, 101 U. 8., 339 Cowell v. Springs
C0..100 U. S., 59). and for this reason I do not feel authorized to advise you to
decline to file the charter. Under any circumstances it is a serious and delicate
matter for an executive officer to ignore a plain vommand of the Legislature,
and if he is in any case authorized to do so it is only when the J.egislature has,
beyond any reasonable doubt, exceeded its constitutional powers. o

You will readily observe the distinction between this charter and others you
have been advised not to file. In the latter it was sought to give the corpora-
tion extra-territorial powers solely by -virtue of the charter. without affirmative
legislative authority. and it was held incompetent to do so, both because of the
brinciple heretofore referred to, and because, except by clear and express en-
dctment. Jaws will not be construed as intended to have operation beyond the
“ate epacting them. .

Iu the present case the plain and manifest intention of the Legislature is to
suthorize the creation of corporations to do business beyond the Jimits of thisc
Mate, and in other States and foreign countries,

Very respectfully,
C. A, CULBERSON,
Attorney General.

School fund,—Perpetual.—Permanent.~— What is.

. ATTORNEY GENERAL'S OFFICE,
) AUSTIN, March 19, 1892,
Messrs. Hamblen and Jester, House of Representatives.

< GENTLEMEN :=~Your letter of the 16th instant. inquiring * what constitutes the
~tate’s permanent school fund?™, has been carefully considered. It is under-
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stood that your inquiry goes chiefly to the question whether the lands set apart
to the public school fund by the Constitution which remain unsold are to he
computed in determining the total value of the permanent school fund, one per
cent annually of which the Legislature is authorized, by the amendment recently
adopted. to add to the available school fund.

By section 2, article 7 of the Constitution it is declared that: ** all funds, landg
and other property heretofore set apart and appropriated for the support of
public schools: all the alternate sections of land reserved by the State out of
erants heretofore made or that may herexafter be made to railroads, or other cor-
porations, of any nature whatsoever: one-half of the public domain of the State,
and all sums of money that may comne to the State from the sale of any portion
of the same. shall constitute a perpetual public school fund.” .

So much of the amendment to section 5. article 7, adopted September 22,1891,
that is applicable to the question is as follows: *‘'I'he principal of all bonds
and other funds. and the principal arising from the sale,of the lands heretofore
set apart to said school fund. shall be the permanent school fund; and all the in-
terest derivable therefrom. and the taxes herein anthorized and levied. shall be
the available school fund. to which the Legislature may add not exceeding one
per cent annually of the total value of the permanent school fund; such value
to be ascertained by the Board of Education until otherwise provided by law;
and the available school fund shall be applied annually to the support of the
public free schools.” -

From thesze provisions it will be seen that the Constitution divides the publie
gchool fund into three classes, viz.: Perpetual, permmanent and available. The
first. created by section 2. is composed of all funds, lJands and other property
theretofore set apart: all alternate sections of land granted to railroads or other
corporations: one-half of the public domain, and all sums of money realized
froin the gales of lands thus set apart. 'T'he second, defined by section 5, con-
sists of the principal of all bonds: the principal of other funds, and the princi-
pal arising from the sale of lands herecinbefore set apart to the school fund. And
all the interest derivable from the permanent school fund. and taxes authorized
to be levied constitute the available fund, to which may be added annually one
per cent of the total value of the permanent fund. 7This division of the fund
into the three classes named seems to have been deliberately made. and.if such be
the case no authority exists to disregard it. Ordinarily it may be conceded that
the terms perpectual and permanent have the same practical significance, but in
this instance the Constitution itself defines the meaning of the terms by an
enumeration of the parts composing each, and these parts are esgentially differ-
ent in the two cases. The items which make up the perpetual fund are more
numerous and include a greater variety of subjects than those compriging the
permanent fund. The former includes all property which the people deemed
expedient to dedicate perpetually to the public schools, but the permanent
fund is farmore restricted. and only includes such parts of the perpetual fund as
may from time to timne become interest bearing. This construction, it is be-
lieved. necessarily follows fromn the use of the term principal in the description
of each of the itemes composing the permanent fund. The only item in section
5. which by any possible construction can include unsold lands, is the * other
funds.” This. however. can not be held to have reference to these lands, both
because the use of the term principal in connection with that item obviously
precludes such construction. and because the use of the terms * lands® and
**funds’" in section 2. where the entire fund is broadly enumerated, clearly in-
dicates that the latter was not intended to embrace the former. :

As further illustrating the correctness of this construction, it may be observed
that it is evident from section 5 that the intention of the framers of the Consti-
tution. when drafting that section. was drawn to the lands forming part of the
gchool fund and they failed to include thein, by name at least, in the permanent
fund. Had the purpose been to embrace themn in that fund, it is probable that
guch intention would have been clearly expressed. IHaving by name placed only
the principal arising from the sale of said lands in the permanent fund, the in-
ference is fair and reasonable that it was intended to exclude the unsold lands.
This construction is borne out by the further fact that there are other interest
bearing recuritics belonging to the permanent fund besides bonds and land
noteg arising from the gale of lands set apart by the Constitution, and there can
be but little doubt that to these, and others which may be lawfully created, the
term ** other funds*’ in section 5 refers. ’
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For these reasons I think the unsold lands belonging to the perpetual school
fund are not a part of the permanent fund and should not be computed in esti-
mating the total value of the penanent fund, not exceeding one per cent of
which the Legislature may add to the available fund, .

Very respectfully, ‘ . ‘
C. A. CULBERSON,
Attorney General.

Railroads.— Forfeiture of charter.—Obligation of parties succeeding to property to
operate railroad.—When a railroad is constructed and put in operation, it is
charged with a public trust, which is, that it shall be continuously thereafter
maintained and operated as a public highway, and this trust remains with and
rests upon the property as well after as before the dissolution of the corporation.
Those who succeed to the property rights of the corporation. after -the State has
Jorfeited its charter, are bound to maintain and operate the railroad.

The State of Texas v. East Line and’ Red River Railway Company. In the .
District Court of Travis County. On application of Receiver to purchase roll-
ing stock and steel rails.

As the representative of the State, and at the request of the court, my views
of the application are given:

(1.) 'The charter of defendant company was forfeited by reason, among other
things. of its failure to keep its road in such repair as was demanded by the law
aud public safety. .Acting upon the decision of the Supreme Court, this court -
appointed a receiver, who is now operating the road. ‘The franchise and charter
rights of the old company having been reclaimed, there is no person or corpora-
tion to whom the property can now be delivered authorized to operate it as s
railway. ‘The court must, therefore, operate the road, through the receiver,
until such time as it may lawfully deliver it to some other corporation. In my
judgment. no court should undertake the operation of a railway by the agency
of a receiver or otherwise, except in the clearest and most urgent cases; and
then. only to preserve the railway and accomplish the public purpose of its con~
struction, and. when undertaken. the operation by the court should cease at the
very earliest time consistent with the proper performance of these duties. The
original appointment in this case is, of course, thoroughly justified by the de-
cision of the Supreme Court. The granting of this application, and the further
operation of the road under the direction of the court, if the facte justify it,
upon which, not having heard the testimony, no opinion is expressed, depends
upon whether there is existing law under which a delivery of the property can
be made within a reasonable time after a sale thereof, and, if so, whether the
public exigency demanding its seizure still exists. . . -

(2) Whether a new corporation can be formed with authority to operate the
road, to which the property can be delivered after sale, must be determined by
the construction of article 4260 of the Revised Statutes, and the act approved
March 29, 1839. 1t seems to me clear that under the former of these laws the
authority does not exist for the reason that it is only applicable where the *‘ en-
tire roadbed, track, franchise and chartered right of a railroad company™ are
told, and in this case the franchise and chartered right caun not be sold, for it
has been forfeited and annulled. A railway can not be operated without 8 char-
ter, and the evident purpose of this Jaw was to permit the purchaser of the char-
ter and the entire property to operate the road in the same manner that the
original company could have done but for the sale.

In this case. in the event of sale. the purchaser would not take the franchise
and chartered right: and together with the defunct company whose powers and
rights were purchased would be without a charter, and consequently without
the authority to operate and maintain the road. .

It is believed, however, that in the event of a sale of the property in this case
under the act of 188 referred to, the purchasers thereof would be authorized. to
10}‘[11 a corporation for the purpose of acquiring and operating the road.

This act provides that: * In case of any such sale herctofore or hereafter made
of the roadbed, track, franchise or chartered right or any part thereof.” the
burchasers and their associates shall be entitled to form a corporation for the
burpose of owning and maintaining the road. : :
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There are considerations indicating that probably this character of sale wag
not foreseen by the Legislature in framing this law, such, as that the chapter of
which it is an amendment is intended to provide for the collection of debts from
railroad corporationsin ordinary cases of debt before dissolution, and not a ga)e
after forfeiture for the purpose of closing out its affairs, but the language em-
ployed seems broad enouch to permit purchasers in this case to incorporate.

(3) It being conceded. therefore, that should the court canse the railway to
be =old at an early day the purchasers could at once incorporate and receive the
property. is the court authorized to retain possession longer than is reasonably
necessary to this end?r _And if possession may be longer retained, may the court
Iawfully encumber the property with a debt superior to the mortgage sufficient
to put it in that condition which the public safety requires? 1In considering
these questions it should be remembered that the charter of the defendant com-
pany was withdrawn in consequence of the fact. among others, that it had per-
mitted its property to become so worn and impaired that it was unsafe and
dangerous to operate it as a railway.

East Line Ry. Co. v. State, 75 Texas, 445, 449. . ’

1f. sinee then. it has been repaired and improved and is now in condition in
which it can be operated with reasonable safety. 1 think it should be sold and
delivered to the purchasers as early as practicable. If, on the other hand, it is
now in the same condition substantially as when the charter was forfeited, and
is in fact unsufe and dangerous. in my judgment the court is authorized an
the duty devolves upon it to repair the property to an extent necessary to reng€r
it gafe as a public highway. **This reason is grounded in that rule of pullic
economy. which requires the public highways to be kept in repair. Thep
is entitled to protection in the vontinued use of the railway as a King's
way.” :

Beach. Receivers, sec. 381. ' -

Iu opposition to this view of the case. counsel for the defunct company, and
the bondholders and mortgagees insist that as the charter has been forfeited, the
parties interested in the res.'*who are not in possession and operating the
road. owe no duty to the public, and none they directly or indirectly can be
compelled to perform.'” and. consequently. that the property thus situated is
not pledged to the performance of any public trust. 1t appears to me that this
position is radically unsound. and that the view taken in this paper is the true
rule. for the following reasons. stated without elaboration, namely:

1st. The rules governing the winding up of ordinary trading and commercial
corporations which owe no duty to the public do no apply here. The primary
purpose of such corporations is private gain. Their property is shifting and
perishable. constantly being merged and %ost in the mass of general property
in the state. It is charged with no public duty or liability, und may be sold
without the consent of the State. or totally abandoned by its owner. With such
corporations the chief and primary office of property in proceedings after dis-
solution is to pay debts. Railway and other corporations charged with public
duties. and clothed with some of the attributes of sovereignty, are essentially
unlike private corporations organized solely for gain.

25 American Law Review (July-August, 1891), 581,

Colman v. R. R. Co.. 10 Bevan, 13. :

Gates v. R. R. C'o.. 53 Conn., 342.

The character of the property is different. Keeping in view the fact that
upon construction. a railway is. by the Constitution, made a public highway.
the law contemplates that it shall always remain such, and that, except with
the consent of the State. it cannot be abandoned or devoted to other purposes.
In the very nature of things. by proper repair and inprovement, railway prop-
erty is intended to be imperislable and indestructible. Acting upon the faith
of the continuous use of the property and powers of the company, cities, towns
and villages. and ¢normous private and public enterprises grow up along the
line. and to countenance the doctrine contended for in this case by the bond-
holders that the property is charged with no public trust, and that they are at
liberty to tear up the road and destroy the highway, would be utterly destruc-
tive of the supervirory power of the State over publie corporations created by
it. and disastrous to private property and the industrial interests of the State.

Gates v. R. R. Co.. 53 Conn., 343.

2d. The interest of the public in railway property and its operation is above
that of the company or the bondholders or stockholders. The primary obliga-
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!

tion resting upon the company and the property is the performance of the
public trust. In the matter of the Long Branch and Sea Shore Railroad Com-
pany, reported in 24 XN. J. Equity, 398, in which a receiver was appointed by
reason of the failure of the company to operate its road. application was made
to restore the property to the company. ‘The chancellor denied the applica~
tion, stating that the receiver was appointed to * relieve the public from the
. effects and consequences of the apparent dereliction of duty on the part of the
owners of the road.” and that * the public necesgity is paramount.”” In 2 Beach
on Corporations. p. 1240, it i8 said that **in case of quasi-public corporations,
when such franchises as the right of eminent domain, or the right to maintain
and operate a railway, are transferred by virtue of foreclosure proceedings, the
purchasers take them subject to the obligations to the publi¢c which their posses-
siop imposes.”” In Talcott v. Township of Pine Grove, 1 Flippin, 145. affirmed
in 19 Wall,, 6606. it i= said that **every farthing of its tolls is first to be devoted
to paving the public tax. and lo the continuance of the road, its ample equipment
and regular operation as the interests of the community~—not those of share-
bolders—demand.” In Gates v. R, R. Co.. 53 Conn.. 343, quoting many author-
ities. the rule is thus stated: * Upon principle it would seem plain that rail-
road property.once devoted and essential to public use, must remain pledged to
that use 80 as to carry to full completion the purpose of its creation; and that
this public right existing by reason of public exigency demanded by the occa-
sion and created by the exercise LY private persons of the powers of the State,
is superior to the property rights of corporations, stockholders and bond-
holders.”” ' :

3d. A public corporation.charged with the performance of certain services
of & public nature, can not be dissolved or abandon.its business without the con-
sent of the State. . ‘

2 Beach on Corps.. p. 1219. and authorities cited.

4th. XNeither before nor after dissolution cau the owners of railway property
destroy or abandon it as a public highway. It remains always charged with
the public trust. **'T'hat a railroad can notbe abandoned after it has become
one of the thoroughiares of the country, and that the company will, by pro-
ceedings in behalf of the State, be forced to continue its road and perform all
its duties to the publie, is beyond guestion.”

Talcott v. 'Township. ete.. 1 Flippin, 145. -

*The large sovereign powers given by the State to railroad corporations are
granted and exercised only upon the theory that these public rights are to be
used to promote the general welfare. llaving exercised these powers, the cor-
poration has no right. against the will.of the State, to abandon the enterprise.
tear up its track, and sells its rolling stock and other property and divide the
proceeds among the stockholders.™ ‘ ‘ :

Gates v. R. R. Co., 53 Coun., 343.

2 Beach on Corporations. p. 1240.

Railway property. being.in its nature indestructible and perpetually devoted
to the public use. it necessarily follows that the Joss of the franchise will not -
render it less so. But our statute does not leave this question in doubt. The .
act of Mareh 29. 1889 (Gen. Laws 1839, p. 20). providing for the sale of the road
and franchise. and under which the purchasers of this property must incorporate,
if at all. clearly and unmistakably pledges the property of railway corporations, )
whether before or subsequent to the loss of the franchise. perpetually to the
Ierformance of the publie trust to which it was originally dedicated by declar-
ing ** nor shall the main track of any railroad once counstructed and operated be
sbandoned or removed," .

. 9th. ‘This court having lawfully taken possession of the property may retain
1t until the ¢ause therefor is removed, subject to the statute.

In matter of R. R. Co., 24 N. J. Eg., 401"

ligh, Receivers, sec. 371. .

Beach, Receivers, sec. 798. :

Gth. The property on hand may be made to bear the burden necessary to
make repairs. and a lien may be fixed thercon superior to that of the mortgagees
2nd bondholders. *+ It is apparent that the bondholders loaned the mnoney and
Lwok'their bonds with the security with full notice that the security for the loan
Was first pledged to the performance of the public trust. 'T'he necessary con-
‘“lusion is that the State has the right to enforce the coutinnous exercise of the
torporate powers and franchise for the public use to the exhaustion of the value
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of such property and franchise; and thlS is true no matter what private right
may embrace the title of the property

Gates v. R. R. C'o.. 53 Conn., 344.

2 Beach, Corps., secs. 746, 747,

Beach. Receivers. sees, 380, 381, 382, 386, 3S7, 390.

Wait on Insolvent Corps.. sec. 279,

Mever v, Johnson. 53 Ala., 257.

7th.  If. as a matter of fact. the railway is in substantially the same condition
as when the charter was recalled by reason thereof. the only certain and ade-
quate means by which it can be repaired and improved and the rights of the
public enforeed is through the instrumentality of the receiver appointed by this
court.

It is understood that the present owners of the securities of the company were
parties to the suit in the Federal Court in Kansas. in which a receiver operated
the road for several years; and if it be a fact that no sufticient repairs were made,
it is not unreasonable to suppose that a like course towsards the property wxll
be pursued when they purchase it, as they most probably will, directly or indi-
rectly.

The record shows that they are non-residents of the State, aframst whom a
mandanius can not be suece e<~fullv prosecuted.

Nor after sale can the court positively know that through any other remedy
it may be able to nccomplish the desired end. ‘I'he act of ]\b‘) before referred
to. rel ating to the formation of a corporation by the purchasers, i not manda-

tory. but pcruu ssive, and mandamus will not lie to compel the purdmsexs to in-
Lorpomte

High Ex. Legal Remedies, sec. 316.
In ‘m\ view of the case it seems to me that mandamug wou]d be an inadequate
renmedy. This writ acts upon the person only. and for disobedience the court
could only proceed by attachment for contempt. which, under the limited pen-

alty authorized to be'inflicted for such an offense in this State, would be wholly
ineffectual.

High Ex. Legal Remedies, sec. 565.

‘The result is. that if the court is not authorized to cause the property to be
repaired by a receiver. the forfeiture of charters for neglect to do so is a useless
and harren proceeding. The State would successively forfeit charters for the

dereliction of public dnt\ and in the end the railway might be in the same, or
even worse, condition than at the inception.

See the decision of the court upon this application.
43 Am. & Eng. R, R. Cases, 636.
Respectfully submitted,
C. A. CULBERSON,
Attorney General.

National Banks.—FEuch share of stock in a National Bank is taxable against its
holder at its actnal cash value, less its proportiondate interest in the real estate
of the Dank.~Such Shareholder is not entitled to have his share of stock dimin-
ished for the purpose of taxation by its due proportion of interest in the United
States Buads and other non-tazable securities belonging to the Bank. notwith-
standing the fact that such United States Bonds, Treasury Nuotes and other non-
tiusolle securities are exempt from tazation in the hands of an individual or jirm
hf};runt! Buankers.—* Other Moneyed Capital.” used in our Slatutes and the

Rerised Statutes of the United States, refers to and includes other moneyed capital
u‘hlch is suliject to tazxation.

ATTORNEY GEXNERAL'S OFFICE.
. AUsTIN, February 17, 1892.
Meszsrs. West and McGowrn, Austin, Texas.

DEAR Sims:—Your opinion and the authorities therein cited, in relation to
the taxatiop of the.ghares of stock in the Gibbs National Bank of Huntsville,
have been carefully examined. Article 4GG8e, Sayles® Statutes, provides that
each rhare in a Nafional bank shall be taxed. against its holder, at the difference
between its actual cash value and the proportionate amonnt per ghare at which
ita real estate is assessed, and that nothing therein shall e so construed as t0
tax Nationul or State banks or the shareholders thereof at a greater rate than 18
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gssessed against other moneyed eapital in' the hands of individuala. T under-
stand your position to be that,-because a private banker would not be required
under article 4684 to list his United States treasury notes and United States
ponda. nor to pay taxes upon the rame. that there should be deducted from every
share of stock in a National bank ite pro rate interest in the United States treas-
wry notes and United States bonds, which belong to such bank, to the end that
such shares may not be taxed at a greater rate than is assessed against other
moneyed capital in the hands of individuals. The guestion is whether *‘ moneyed
capital,”"-as used in the statute (following article 5219, R. 8. U. 8.). includes in-
vestnents in United States bonds or other non-taxable securities when held by
a private banker, Our statutes tax all the property of a private banker em-
ployed in his business. That in such a case it exemnpts from taxatiou the United
wtates bonds and the treasury nqtes held by such private banker is not a reason
for deducting for purposes of taxation from each share of stock in a National
bank its aliquot part of the interest all the stock has in United States bonds,
treasury notes and other non-taxable personal property of the bank. 1f the
United Rtates bonds held by the private banker in such a case were included
within the meaning of the words ** other moueyed capital.”” United States bonds
ju the hands of an individual engaged in no buriness whatever. whose entire
fortune is invested in United States bonds. would likewise be included in the
meaning of the statute. and it would result that the very act by which Congress
permitted the States to tax the shares 6f National bank stock would, sinee such
securities are exempt in the hands of an'individual. operate a defeat of itself, in,
that the shares of stock in a National bank could not be taxed at a greater rate
than individual investment in United States bonds. A private banker. who has
a portion of his eff'eets invested in United States bonds and a portion embarked
in the busigess of private banking, can not be taxed upon his United States.
bonds any more than an individual whose whole effects consist of United States
bonds can De taxed upon the like securities. A firm of private bankers can like-
wise claim exemption of the United States bonds held by them. When Congress -
authorized the taxation Ly the States of shares in Nutional banks under the
limitation that ** the taxation shall not be at a greater rate than' is assessed upon
other moneyed capital in the hands of individuals within the State,” it intended
the limitation only to prevent unfriendly and injurions diserimination against
National banks, such as would drive capital from such iuvestments, To say that
shares in National banks are entitled to a deduction of a due proportion of the
United States bouds held by the bank-because United States bonds in the hands
of individuals or firms engaged in private banking are exempt from taxation.
iz not to bring the case within the reason of the act of Congress nor to show an
lnvidious discrimination. In People v. Commissioners, 4 Wallace, 244, it was
gajd: *The meaning and intent of the lawmakers was that the rate of taxation
an the shares should be the same, or not greater than upon the moneyed capital
of the individual citizen which is subject to taration.”” 'T'he investment which a
private banking firm may have in United sStates bonds is. in the nature of things, |
separate and distinet from the capital employed in the ordinary business of
bunking. and can not in any way be made the basis of rivalry with National
hanks. It would. therefore, not result that the system of taxation in this State
12 an unfriendly discrimination against National banks.

The shares of stock in a national bank, under our statute. are to be assessed
agaiust the respective owners thereof at a rate not greater than is assessed
acainst other moneyed capital which is subject to taxation in the hands of indi-
viduals, Without discussing the subject at length, you are respectfully referred
to the following authorities, which, in my judgment, support both the validity
Uf}gur statute and the construction thereof adopted by this Departinent:

Falbot v. Silver Bow County, 139 U. S., 438.

Palmer v. MceMahon. 133 U. S., 660, !

Mereantile Bank v. New York, 121 U, S., 138.

Engelke v. Schlenker, 75 Texas, 559.

Rosenberg v. Weeks. 67 Texas, 582.

l:\ynsou v. Vines, 46 Texas, 15, .

ert_lin v. Heard et al., 78 Texas, 607. .

Nutiona} Bank v. Rogers, 51 Texas, 608,

Yan Allen v. Assessors, 3 Wall., 673,

‘eople v. Comnissioners, 4 Wall., 256, and nofes,

Exchange National Bank v, Miller, 19 Fed. Rep., 873,
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Commonwealth v. Bank, 96 Am. Dec.. 290, and notes.

As 1 understand that the county ofticers of Walker county are awaiting the
the advice of thir Department before proceeding to collect the taxes levied
against the sharcholders of the Gibbs National Bank at Huntsville, a copy of
this letter will be furnished to Judge Smither.

Yery respectfully, y W.J.dJ.SMITH,
Office Assistant Attorney General,

Commissioners® Court can not issue interest bearing scrip.

ATTORNEY GENERAL'S OFFICE,
AUSTIN, February 19, 1892,
S. P. Britt, County Attorney, Childress, Texas. ’

DEak Sir:—Your letter of the eleventh instant is received. You enclosea
copy of a piece of scrip issued July 5, 1887, by Childress county, to Geo. D,
Barnard & Co.. for stationery (which is part of the current expenses of the
county). pavable out of the general county fund. or third class. which by an
express order of the Commissioners™ Court endorsed thereon, draws ten per cent
from October 4. 1887, and ask if the said court was authorized to obligate the
county to pay such interest. The ruling of this Department is. in substance
and eftect. that in issuing scrip in the usual manner, and for the current ex-
pensges of the county, the Commissioners’ (Courts are not authorized to provide
for the paymeunt of interest. This rule is based upon the wholesome principle
that these vourts are of limited jurisdiction; that their powers-and duties are
specifically defined by law, and that they may not lawfully exercise such as are

not so defined. A stringent construction should be given the implied power of
counties.

Robertson v. Breedlove. 61 Texas, 324.
Qur statutes upon this subject nowhere delegate to these courts the authority
exercised in the case submitted by yvou, and the l.egislature has emphatically

declined to enact that such warrants shall bear interest, by defeating a bill in-
troduced by Mr. Browning.

louse Journal. 1887, pp. 53, 145, 373, 390.

Senate Journal. 1887, pp. 403, 558.

Under such circumstances. remembering also that such authority would be
both dangerous and fruitful of debt and taxation. unless the Supreme Court has
expressly and unequivocally so held, the authority should be denied. Rareand
exceptional cases determined by that court should not be made the general rule.
As heretofore stated. the statutes do not confer the power exercisged in the case
pre<ented by you. nor has the Supreme Court decided the precise case or, in my
judgment, laid down any general rule necessarily decisive of .the question. In
support of the contrary view. two cases are cited by you from the 58 I'exas Re-
ports. The first (San Patricio Co. v. MeClane. 58 Texas, 243) is sufficiently ex-
plained by the letter of Attorney General Ilogg heretofore referred to. The
latter ix Davis v. Burney, 58 T'exas, 364. It will be observed, however, that in
this case the Commissioners” Court practically undertook to eall in and identify
by registration ull scrip issued prior to April 18. 187G, when the present Consti-
tution took effect. and when a different rate of taxation was authorized; (Const.,
art. 8. sec. 9, and the court contracted for the ** postponement of thig indebted-
ness by agreeing to pay interest as a consideration for the delay.” This case,
moreover., is a peculiar one. The facts are not fully reported, and it is not clear
what was the character of the indebtedness or upon what ground the decision
was put by the court.  This being true, it sbould not be extended beyond the
point actually decided. and especially when to do so would. it is believed, vio-
late the spirit of our laws relating to this subject. In all cases in which county
debts are evidenced by serip or warrants, our statutes governing county finances
contemplate ¢ither that money is in the treasury to discharge the obligation, of
that the holder will await payment through the prescribed inethods of taxation.

Rev. Stats.. arts, 961 et seq.

Chapman v, Douglas Co., 107 U. S., 364.

'The Commisrioners’ Courts are not authorized to act upon any other pre
sumption or baris, aud persons dealing with the courts,must take notice of the
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iaw. The Commissioners’ Courts can not promise fo pay at a specified time,
pecause. the law provides that payment shall be made in the order of registra-
ion. . . .
‘ Rev. Stats., art. 966.
stewart v. Otee Co., 2 Neb.. 177,
Chapman v. Douglas Co., 107 U. 8., 353, .
if there is no money in the treasury with which to satisfy the scrip, the stat~
utes on county finances and taxation clearly show that the holder must abide
the collection of taxes and other moneys which are set apart for the payment of
such indebtedness. The Commissioners’ Courts are not empowered to make
contracts of this character, except with reference to this prescribed system of
pavment. It must, therefore, be held that whatever delay may ocecur in the
pavment of such debts springs, not from any act of the parties, but from the
law. As a consequence these.courts can not lawfully promise to pay interest
for such delay as there may be in liguidating this kind of indebtedness accord-
ing to the mode provided, for that would overcome the statute. Under the law
these claims become due when there is money in the treasury to pay thém, col-
lected in the manner prescribed, and the courts are powerless to contract that
they shall fall due at an earlier time, and obligate the counties to pay interest
~for the use, forbearance or detention™ thereof. Postpouement of payment
which results, not from consent or by contract, but by operation of law, can not
lurnish a basis for a promise to pay interest, and consequently such an obliga-"
tion by a county would not only be without authority of law but without con-
-ideration also. .
Bishop, Contracts, enlarged edition, sec. 48. .
Very respectfully, )
‘ C. A. CULBERSON, .
Attorney General. .

-

Manner and timebf Making Reports Ly Commissioners’ Courts,

. ATTORNEY GENERAL'S OFFICE,
AvusTiN, March 25, 1892,

‘

it M, J. Hickey County Judge, Richmond, Texas.

DEAR SIR:—After careful investigation of your letter of the 9th instant, you
zre respectfully advised that the act therein inguired-about is susceptible of
iwo constructions, but the following is believed to be correct, viz.: (1) Itis
ihe duty of the Commissioners’ Court under Article 259, P. C.. as amended by
the act of the Twenty-second Legislature, to make a quarterly statement st
~och regular term of court, specifying therein the names of creditors, the items
*[ indebtedness, with their respective dates of accrual, and also the names of
“wrzons {0 whom moneys have been paid, with the amount paid each during the
iarter.  (2) This report should include the three months from January 1 to
March 31, inclusive, and so on for each quarter. (3) At the first regular term
<t each year it is the duty of the court, iz addition to the report mentioned in Par~
“sraph (1) of this letter, to make or cause to be made an exhibit for the fiscal
‘eir ending on the second Monday in February, showing the aggregate receipts
-1 disbursements for each fund for each quarter of the fiscal year, and this
' Xhibit must be published as reguired by the act. (4) At the third regular

“+ling the court should make a report ss mentioned in Paragraph (1) of this
- “eroand in addition thereto make an exhibit showing the aggregatd receipts
<1 disbursements of each fund for each quarter, and this should be posted as
T,itired by the act. (5) T'he purpose of the law being to inform the taxpayers
.- the finaneial condition of the county, all the reports herein mentioned, al-
oghnot so required by the act, should be recorded in the minutes of the
*=bi courts for preservation. . .

S.regret the delay in answering yvour letter. but thiz office has been very

) ..:’ Y eugaged in the preparation and trial of several importaant cases, in cons

' Tritteuce of which earlier attention was not possible. '
Very respectfullyy ’ .

\ R. L.. HENRY, .

- Oflice Assistant Attorney General. .

S-Atty Gen T h
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Article 2791, Rerised Statwtes, is intended to exempl, not Ingurance companiey
organized under the lawrs of another state from our insurance laws, but only be.

nevolent organizations whose relief find is created and sustaiued by assessmenty
made upon its members, -

ATTORNEY GENERAL'S OFFICE,
AUSTIN, April 11, 1892,

Hon. John E. Hollingsworth, Commissioner of Insurance, Austin, Tezas.

Dian Sir:—In your letter of March 25 you request the opinion of this De-
partment upon the right of the *~ People’s Mutual Life Insurance Company,” of
Nashville, to do business in this State. as exempt under Article 2971a, Sayles'
Statutes, from the burdens, taxes and requirements of life insurance companies.
This order is incorporated under the laws of T'ennessee. lts governing body
is a Grand Council. composed of ten members who hold their positions not less
than three yvears and are elected by general triennial sessions composed of the
members of the Grand Council and one person from each subordinate council,
The Grand Council is invested practically with the absolute direction and man-
agement of theorder. having power to elect the grand officers. establish and char-
ter subordinate councils. establish by-laws and make all rules and regulations
deemed expedient for the management of the order; to create, as the business
of the order may require, additional offices, and make appointments thercto
and fix the compensation of the officers. The plan is to issue to each member
of the order a certificate {or either $1000 or $2000. These certificates, unless
soouner matured by death, mature within a certain number of years, accordin

. to a tabulated statement. the time of maturity being graduated upon the age o
the members. 'The death of a member will mature his certificate. The holder
of a %1000 certificate is designated a half rate member. To become g member
the applicant must be between the ages of fifteen and fifty years and pass satls-
factorily an exhaustive medical examination, make a written application stating
he is in sound bodily health. which becomes a part of the contract, pay a half
rate membership fee of ¢5.00 or a full rate membership fee of $10.00, and there-
after. semi-annually. dues at the rate of §4.00 and $5.00 annually for half or full
rate membership respectively, and algo pay all assessments made by the Grand
Council. according to a table graduated upon age, to meet certificates maturing
by death or lapse of endowment period. The application contains nearly
hundred questions to be answered by the applicant, relating to the physical con-
dition and health of the applicant, his ancestors and their collateral kindred.
‘The applicant warrants his answers to be true. although some of them relate to
besetting sins. The application and medical examination are made the basis of
the agreement. 'The certificates are made assignable, and become forfeited by
failure to pay assessments. When a certificate has matured by expiration of
the life expectancy, the member can take out another certificate. The Grand
Council is authorized to set aside and invest 28 much as 23 per cent of the an-
pual dues and assessments until a protection fund of $300,000 (to be drawn to
‘* equalize the assessments”) has been created. Compensation is provided for
the President. Secretary and Treasurer and Organizer of each local council, the
Medical Examiner and the Grand Secretary and other officers of the order.
'There are many other features of the order which negative the claim that the
order is purely benevolent. :

The features above described are sufficient to show that the order is a mutual
life and endowment insurance company, and that its certificates are col
bloodedsinsurance contracts made upon a moneyed consideration, Its only
benevolent feature is that a limited relief fund is provided for, out of which are
paid the assessments of members unable to meet the rame on account of person
sickness. This feature does not change the main object of the corporation.
fraternal and lodge features seem to have been appended for the double purpose
of evading the laws regulating life-incurance and of providing a drag net by
which its recruits can be taken in schools instead of singly and alone.
main object is to do an insurance business. It is not an organization whose
primary objects are fraternity and benevolence, to which a feature of muty
insurance is added for the benefit of the dependents of such of its members 8%
desire to avail themselves of it, but the plan is to insure every member, and the
‘* organizers are directed to impress the insurance feature as the main objech
and 1o lay little stress upon the fraternal {eature.” The Grand Secretary is 8%
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. thorized to receipt any member for a full year's insurance at the rate of one
double assessment per month in advance with annual dues added, and such mem-
ber is not for that year subject to further arsessments or dues. What is this
but a contract of insurance upon a premium paid in advance? Suppose every
member of the order should adopt the plan? You would then have 4 company
operating under the exemption of article 2971a, whose relief funds are not cre-
ated and sustained by assessments within the wmeaping of that statute. The
main inducement to join is that it may be 3 good investment. and the member
may reap some profit for himself upon the maturity of his policy. ‘This is the
hoasted and distinctive feature of the order. You are therefore respectfully ad-
vised that the said order is not such a mutual relief association as is entitled to
the exemption contained in article 2071a, Sayles’ Statutes.

Bacon on Benefit Societies and Life Insurance, sections 31, 52, 53, 54, 65 and
56 and cases there cited. ' B

Constitution, article 8, gec. 2.

Article 4666, Sayles’ Addendum.

Articles 2955 and 2971a, Sayles’ Statutes,

Farmer v. State, 69 Texas, 561. .

Commonwealth v. Weatherby, 105 Mass., 149.

State v. Farmers' Benevolent Assn., 16 Neb., 261.

State v. Citizens® Assn., 6 Mo. App., 163. ’

State v. Merchants® Assa., 72 Mo., 146.

State v. Standard Life Assn., 38 Ohio, 281.

Larmour v. Supreme Council, 16 S. W. Rep.

Very respectfully,
‘ W.J.J.SMITH,
Office Assistant Attorney General,

Commissioner of the General Land Office is not awthorized, under the Act of 4pril
12, 1883, to declare land forfeited for failure of purchaser to pay iMeresQ.

ATTORNEY GENERAL'S OFFICE,
AYUSTIN, July 6, 1892,
Hon, W. L. McGaughey, Commissioner General Land Office.

DEAR SIR:~—Your letter of yesterday is received, asking whether, under the
act of April 12, 1883, you are authorized to declare land forfeited for fallure
of purchasers to pay interest.

Under the act referred to, the Commissioner of the Genersl Land Office had
no authority except as a member of the Land Board.

This subject was discussed in a letter to you, dated January 28, 1891. In-
dependently of this view, the Commissioner, under that act, did not poesess the
authority inquired about. By section 16 of the act and amendment of February
14, 1885, the failure to pay interest ipso facto, worked a forfeiture, and this was

. evidenced by the endorsement of the Treasurer. the custodian of the obligation.
L i ;t;(iis connection, no authority was conferred upon the Commissioner or the
oard. : :

Your attention is called to the act of February 23, 1883, (Laws, 1885, p. 18)
by which it is provided that failure to make the payinents prior to the 1st day
of August after maturity of the obligations, shall not causes forfeiture of the.
rights of holders of the University, ¥Free School and Asylum lands,

Yery respectfully, C. A. CULBERSON
' ’ Attorney Gen,erﬂ,
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Until the boundary lines of a newly organized County have been marked, as pro-
vided by the act of the Sixteenth Legislature, page 137, General Laws, such
County showld not be recognized by the Land QOffice as a separate Land Districe,

The District and not the County Surveyor has jurisdiction for surveying purposes
tn such County.

ATTORNEY GENERAL'S OFFICE,
. AvsTiN, July 9, 1892,
Hon. W. L. McGaughey., Commissioner General Land Office. R

DeARr Siz:—Your favor of June 18 has been duly considered by this Depart-
ment. The question propounded is. substantially. whether or not your office
should recognize the work of a county surveyor. who has been elected by the
county and gqualified in a newly organized county when such county has not by
act of the legislature been made a separate land distriet, and when the lines
thereof have not been marked and identified by the Commissioners’ Court of
such county as required by law.

The act of the Sixteenth Legislature. page 137, General Laws. bearing upon
this point reads: ‘- Before any county in this State. not already recognized asa
separate land distriet under existing laws. shall be recognized as such, the County
Court (evidently meaning the County Commissioners’ Court) shall cause the
boundary lines of the county to be surveyed and marked and the field notes and a
copy of such survey duly recorded and returned to the General Land Office, as pro-
vided in this act. “'I'heonly statute in apparent conflict with this act is the latter
clause of article 3849, Revised Statutes. passed by the Seventh Legislature, page
66. T'he language therein used is as follows: **Whenever any county may elect
a county surveyvor who shall have gualified and given bond. and who shall have
procured the maps and records required by law, the district surveyor, within
whose district such county may have been or may be at the time, and his deputy
shall cease to exercise any official a¢ts within the same.”* Articles 3854, 3855
and 3856 also impose certain duties upon the county surveyors precedent to such
surveyvors doing any work within their respective counties after organization.
1t must be held that the act of the Sixteenth Legislature, above quoted, is at
present the law applicable to the case. it being the latest act bearing directly
upon this question. While the other articles referred to impose certain duties
upon couuty surveyvors, and article 3849 provides that after the law has been
complied with the district surveyor shall do no more work in such county or
have any further authority within it, yet it was entirely competent for the Leg-
islature to prescribe such precedent condition as it considered proper before the
county survevor should be gualified and before the district surveyor should
cease his official functions in such county. The Legislatuie having prescribed
the precedent condition. which is that the Commissioners’ Court shall have the
lines of the county properly marked before the rame shall be recognized as a
separate land district. it necessarily follows that the district and not the county
surveyor is the proper officer to do the work in such counties until all the con-
ditions prescribed in the statutes have been complied with.

You are therefore advised that until the boundary lines of the county have -
been marked. as provided in the act of the Sixteenth Legislature above referred
to. such county should not be recognized by the Land Office as a separate land
district. and that the district and not the county surveyor has jurisdiction for
gsurveying purposes in such county. g

: Very respectfully,

FRANK ANDREWS, .
Office Assistant Attorney General.

The islands of Texas are reserved from location.— The certificate granted to Wik
liam A. Wallace can not be located upon the igslands of this State.

ATTORNEY GENERAL'S OFFICE,
: AvsTIN, July 12,1892
Hon. W. L. McGaughey, Commissioner General Land Office.
DEaR Sir:—Your letter of vesterday is recefved, asking if the land certificate

issued to Willlam A. A. Wallace. under the special act approved March 20,
1889, may be located on islands of the State,
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The act under which the certificate was issued. provides that it ** may be lo-
cated upon any of the vacant public lands of the State, either within or without
the several reservations heretofore created by law.”’

sSpecial Laws, 1889. p. 170. ] . - ;

For the reasons given in the opinion rendered you on March 13, 1801, 1t s
believed that the islands-are not subject to location under the general laws of
the State. Nor does this special law show an undoubted and clearly expressed
intention of the legislature to depart from this policy, aud, until such inten-
tion is announced unequivoeally. the long established rule and cherished pure
pose of the State can not be disregarded. Laws of this character, usually passed.
harriedly, and without that careful consideration given to general laws, should
be closely scrutinized and strictly construed. .

Suth. Stat. Constr.. gee. 378. ’ . N

1t is a matter of history that since the joint resolution of December 10, 1836,
the islands of the State have been ** reserved for the Government use.”” Even
when it was determined to dispose of lands thereon, in a public exigency, they
were not made subjects of location, but were sold at auction. . .

Hart. Digest. art. 1829, - .

Since then, the policy of preserving the islands free Irom location and for the
use of the State has been steadily pursued. . g

It is also well known that the reservation of public lands, as that term is em-
ployed in our statutes. is intended to set apart and segregate from the publie
domain. subject under the General Laws to the location of certificates, a portion
thereof for certain specific purposges, such as the University, free schools and
works of internal improvement. Islands were held, not for any specific pur-
pose. but for the general use of the State. They were never a part of the publie
dowmain, subject to location. and. consequently. were never included in any res

ervation thereof, as contemplated by the special act under which the Wallace
certificate was issued. . .

Franklin v, T'iernan, 56 Texas, 624.
Very respectfully,
. C. A. CULBERSON,
Attorney Genersl. -

-

In eccupation tax cases, where the defendant pays the tax and the costs and the case
18 dismissed, a trial fee should not be taxed against the defendant.

ATTORNEY GENERAL'S OFFICE,
) ATsTIN, July 23, 1891,
8. B. Scott, Esq., County Clerk, Dallas, Tezas. . ' .
DEAR Sir:—In reply to your favor of July 6, you are advised that the trisl
fee of five dollars should not be taxed as a part of the costs in prosecutions.in
cases where the parties have been indicted forf failing to pay their occupation
taxes and after indictment and prior to trial }lm_v such tax and cogts and have
the cases dismissed. 'T'he trial fee provided for by article 1101, Code of Crim-
inal Procedure, is intended to be taxed to in part bear the expenses of trials
where actual trials have taken place. In case of dismissal by paying the tax and
tosts in-occupation tax cases. the expenses of a trial being obviated, it is held
by this Department that this trial fee of five dollars should not be taxed.
Yery respectfully,
FRANK ANDREWS,
Office Assistant Attorney General.

T’W_ Commissioners' Court is without authority to appropriate any part of the coun-
W's road and bridye fund for the repair of the streets of an incorporated city,
ating and ecercising exclusive jurisdiction over its highways.

ATTORNEY GENERAL'S OFFICE,
AUSTIN, September 7, I1892.

Julye William Von Rosenberg, County Judge, Austin, Tezas.

;: DE-“} Sir:—ln your leter of August 16, you inquire whether the Commis-
fiouers’ Court of Travis county can Jawfully appropriate any part of the road
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aud bridge fund belonging to said county to the repair and maintenance of the
Congress avenue bridge or any of its approaches sifuated within the incorpor-
" ated limits of the c¢ity of Austin. 1In addition to the facts stated in your lettey
of November 11, 1801, relating to said bridge, it now further appears, that
since that date the city of Austin has expressly adopted said bridge and its ap-
proaches as a part of one of its public highways, by passing an ordinance on
the 9th day of June. 1892, regulating travel and traflic thereon and by appoint-
inyg and providiug an ofticer to ** police and supervise™ the same. Before the
city had express<ly adopted the bridge and begun to exercise exclusive jurisdic.
tion thereover. conferred by the charter. it would seem that the county, under
the authority of Jones v. State. 18th Texas. might lawfully have continued it
jurisdiction and made the necessary repairs, if the city declined to act. This
point was not ruled upon in our former letter of November 11, 1891, but was
expressly left open. because no opinion was requested on that subject. What-
ever doubt there may be as to this, it is clear that after such express adoption
of the highway by the city, the power and obligation to Keep the gtreet in re-
pair rests now solely on the city. What was before the extension of the cor-
porate limits a county road. to be kept by the county in repair, has become b
the charter and express adoption a street of the city to be by it maintainedy.
The Commissioners” Court wonld not, therefore, have any more authority under
the present facts to expend any of the county’s road and bridge funds in re-
pairs upon said bridge than it would to appropriate any of such fund to repair
any other portion of Congress avenue.. Under its charter the eity has power,
which you state has not been exhausted, to levy and collect taxes for such pur- .
poses. The charter gives the city exclusive jurisdiction over its highways and
empowers it to raise money by taxation for their maintenance. This necessa-
rily ousts the county's control. The authorities cited in the former opinion sap-~
port this view of the question. In addition to these, you are respectfully
referred to the case of Harwood v. Gonzales Co., 79 Texas, 218, and authorities
there cited.

1f the county has no jurisdiction over the bighway it is under no obligation
to repair it. and if it is under no obligation to maintain the highway because it
has no jurisdiction over it, the Commissioners’ Court is without power to ap-
propriate any of the county road and bridge fund for that purpose unless speci-
ally authorized by statute. There is no statute expressly or impliedly autho-
izing that tribunal to use any part of said fund for such a purpose. That the
Legislature expressly authorized the Commissioners’ Court to assume control
of and cause to be repaired the streets of any incorporated city having no de
Jacto municipal government (article 4359a, Sayles® Statutes) and made no pro-
vigion for its participating in such improvements in any other case, is stron
evidence of a legislative intent to grant the power in one case and to withhol
it in all others not there or elsewhere mentioned, See article 1520a, Saylet’
Statutes, and sections of charters cited in former letter, and also articles 375 and
376. Revised Statutes, and Clark v. Town of Epworth, 56 Iowa, 462, ’

The above are my views of the subject in the light of the statutes and decis-
jons. The decisions of other States, being based upon dissimilar statutes, shed
Jittle light upon the subject except in the general principles aunounced, It is
believed the weight of authority supports the conclusion herein reached, but &
few well considered cases, holding that the county may assist the city under 8
similar state of facts. prevents the question from being entirely free from doubt.
The strongest of the last named decisions are the following:

State v. Supervisors, 41 Wis.. 46.

Barrett v. Brooks, 21 Iowa, 146. o

Bell v. Foutch, 21 Towa, 119.

But see McCullom v. Black Hawk Co., 21 Towa, 409.

Very respectfully,
W.J.J. SMITH,
Office Assistant Attorney General.
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Tncorporated Clubs organized for social aud other pirposes, which sell liquore td
their members only, without regard to profit, are liable to the payment of the vccds
pation tax as retatl liquor deulers under the laws of this State. '

ATTORNEY GENERAL'S OFFICE,
AUSTIN, September 22, 1894,
Hon. R. 8. Harrison, State Revenve Agent, Austin, Texas.

DEAR Sikt:~Your favor of September 8 has been received and duly consgide
ered by this Departiment. You therein state that you desire to be advised
~whether clubs or associations, incorporated under the lawe of this State for
cocial and other purposes. that purchase spirituous, vinous or malt liquors and
sell the same Ly retail to their respective members and stockholders, and for
which each member and stockholder pays according to the quantity he calls for
and consumnes, are liable to the occupation tax imposed by law on retail liguor
dealers?”

So far as T have been able to asceptain, the question propounded by you has
not been adjudicated by the courts of last resort in this State. The act of April
4. 1881, imposes a tax on all persons engaged or engaging in the business of sell-
ing spirituous, vinous or malt liquors or medicated bitters, and under the com-
mon rules of construction by the courts of last resort a corporation for the pur-
poses of this act must be held and considered to be a person within the meanip
of the'same. 'The importance of the subject, its wide and extended scope, an
it= material effect upon the revenue of the State will be suflicient authority for
the somewhat lengthy discussion of the subject and citation of authorities bear-
ing upon the same, i . )

In the case of People v. Anudrews. 115 N. Y., 427, the defendant was indicted
and tried for violating the excise laws of that HBtate. 'The testimony showed
that the drinks sold by the defendant were to members of the club, and were not
the property of the defendant, but the property of the club or the persons who
- Jdrank the same. "They were not bought in the name of the defendant, but were

bought in the name of the Valley Association Club, and bills were rendered to
that organization for them. The court in this case held that the action of this
¢lub was not an evasion of the law but a violation of it. and held that the de-
fendant was liable to be prosecuted and convicted for failing to pay tax as a
retail liguor dealer.

In the case of Commonwealth v. Jacobs, 152 Mass., 279, and Commonwealth v.
Baker,152 Mass., 337, the court sustains practically the same view enunciated by
the New York Court, and holds thdt clubs organized for social or other pur-
poses, and an incident of such organization is to buy liquors in quantities, and
through an agent or steward of the club to dispense the same to members, would
be liable to pay an occupation tax as a retail liquor dealer, K

In the case of State v. Tindall, 40 Mo. App., 271, it was shown that the make-
up of the club roomw was, in all respects, simmilar to that of an_ ordinary dram
shop. and the dram-seeker wasrequired to sign the articles of asgociation, which
clothed him with the privileges of membership, and entitled him to.buy and
(l_rp\k at the same place whatsoever was carried in stock by purchasing a requi-
<ition ticket, paying therefor. It was held that this transaction was a sale, re~
guardless of the purchaser’s relation to the association, whether be was a member
or a stranger; and the court say: * Considering the offense here in the most
charitable light for the defense, these drinks disposed of to the members of the
us<ociation were sales. 'he whisky, beer, etc., changed ownership in consid-
crition of money then and there paid by the consumers. Call the club associa~
tion 3 corporation, or a co-partnership, or a mere voluntary society, and the
character of the transaction remains the same. The party seeking to purchase
the liquor signs as a member, and pays 25 cents into the funds of the goclety
for the privilege of buying its goods and being admitted as a member, having
Paid the ¢ gate money,' and entered with the right to become a purchaser, he
Proceeds to huy of the *club, of which he is 2 member. The transaction, too,
; 1 gale, regardless of his relations to the association, whether a member ora

fanger.”

\ A recent and well considered case on the subject is the People v. Soule, 74
" lich., 250. 1n that case all the authorities bearing upon the subject are exten-
Sively discussed, and the court hold: * That a club properly organized for
foclal purposes, and in good faith, under the laws of that State, can not distrib-
ute liquor among its mewmbers, receiving pay therefor, by the glass, which goes
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into the ¢lub treasury. to be used in purchasing other liquors, or in paying ex.
penses. without being liable under the laws of that State to pay a retail tax for
gelling liquor.”™ 'The court say: * The element of bad faith in the organization
of this club. which has been made to play an important part in the disposition
of the main question involved here by some courts, seems to be eliminated from
this record,  The question is plainly raised. whether a club. properly organized,
and in good faith. under muimber 220 Laws of 1883, can distribute liquors amon

Ity members, receiving pay for such liquors. as they are distributed, by the
glass, the proceeds to go into the treasury of the club. to be used in purchasip

other liguors. or in paying expenses. without being liable under the Jaws of the
State of Michigan to pay a retail tax for selling such liquors:™ and the agent of
such club. so selling liquors without license. is held to be liable for prosecution
and conviction for the offense of retailing intoxicating liquors without license,

It has been held by the United States Courts that clubs organized as above
indicated and =selling liquor to its memnbers alone or to its members and other
persons are liable to pay internal revenue license to the United States as liquor
dealers. : . ,

In the case of the United Stnjes v. Wittig. 2 Lowell, 466, it was shown -that
the club in question bought beer at wholesale and the members of the club and
no others were permitted to take beer at the rooms of the club, upon giving as
many checks as they received glasses of beer. The court said: ** There seems
to me to be no doubt that the c¢lub sells beer to its members. Every elenient of
a sile s present—the delivery of the beer on the one part and the payment on
the other. It was argued that at common law a man can not buy of himself
and others. This is a mistake. The common law recognizes such a sale, though
if the contract is executory the common law has no method of enforcing%t.
The true guestion is whether such rales make the association a dealer under the
statute.” and the court held that a club or association of persons coming to-
gether to promote social or- literary objects, which delivers beer to its mem-
bers, receiving checks In exchange for glasses of beer, having sold the checks
originally to members of the club, is a dealer under the statute and liable to be
taxed.

In the case of Rickhart v. People, 79 111, 85, an association was formed for
the avowed purpose of promoting temperance. friendship, ete. They claimed
to have bought the dramshop of one of their members, who was elected their
treasurer. and who continued in possession of the dramshop, having ne license
to sell intoxicating liquors. Each member was required to pay one dollar, for
which he received a ticket with numbers from one to twenty upon it, and upon’
presenting the ticket at the bar the member received liquors or cigars as he
wished and paid for the same by having numbers punched out of his ticket.
Any person could become a member by paying one dollar. Held by the court,
that if the Jiquor really belonged to the association and the treasurer acted for
thew. all the members would be guilty of unlawful sale, as the liguor would be
partnership stock and the company would have no more right to sell to the in-
dividual members or partners than a stranger would.

In Martin v. State. 59 \Ala.. 35, the defendant was indicted for retailing liquor
without license. Ile was employed as an agent of the Standard Club, which
was organized in the city of Montgomery and incorporated under the laws of
the State for social and literary purposes. 1t was governed by its constitution
and by-laws, and according to its Jaws only members or persong invited by mem-
bers could enter the premises of the club or be present at its meetings. In the
second story of the buildings one of its rooms was used as a bar, in which spirit~
uous liquors that bad been purchased with the funds of the club were sold to
members of the clubonly. ‘T'he money paid for the liquors went to the common
fund of the club. In the discussion of the case the court say: *‘A sale may be
defined to he a transfer of ownership from one person to another upon a valua-
ble conrideration paid or promised.” 1In Benjamin on Sales it is said: ‘‘To
constitute a gale there must be a concurrence of the following elements, viz.:

1st. Parties competent to contract,

2d. DMutual coneent.

3d. A thing. the abrolute or general property in which is transferred from
the seller to the buyer,

4th. A pricein money paid or promiged. Whenever the ownership is changed
this essential of the contract ir complied with,

1n the present case there can be no question that the ownership was changed.
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The spirituous or vinous liquors were the property of the corporation. By the
cale they became the property of the individual for a valuable consideration
paid by the individual memnber to the corporation agrgregate.’’ ‘

To the same eff'ect is the case of Marmont v. State, 48 Ind.: 21, the chief dif-
ference being in the last named case a partnership or association and not a cor-
poration. A number of persons associated themselves together’as a club for,
cocial purposes and employed a steward. who purchased on each Saturday a keg
of beer and on Sundays disposed of the same to members, who paid theréfor the
price of five cents a glass, the proceeds to go to the common fund of the cluband
without profit to the same, the price paid being intended merely to replenish
the stock and bear the expenses of the club. The court held that the steward go.
employed was an agent of the corporation, and was guilty of a violation of the
law in the sales so made. T

The case of State v. Mercer, 32 lowa. 403, sustains this view, and holds that
such sales by clubs without license are unlawful. .

A recent and well considered case on this subject is the State v. T.ockyear, 95
X. C.. 633. It was shown in that case that a number of persons in the city of
Raleigh. in 1885, organized a club for social and literary purposes and were duly
incorporated uuder the laws of that State. Incidental to the main purposes of
the organization the members. but no other persons. were permitted to purchase
from the defendant, as its steward, meals. cigars and liguors. which were fur-
nished by the club at a price fixed by its officers sufficient to cover the cost, but
not for the purpose of profit. In 1836 an election was held in Raleigh township
under the local option act. in which a majority of the votes cast were for pro-
hibition. The court held that furnishing liquors to members of the club under
these circumstances was a sale, and the club. as a liquor dealer, guilty of a vio-
lation of the local option law in force in that township.

In the case of the Kentucky Club and University Club v, City of Louisville,
17 5. W, Rep., 743, it was admitted that each of complainants, who were respec-
tively created by law corporations, regularly purchased by wholesale or in large
quantifies spirituous, vinous and malt liquors. which were taken to and kept in.
its club house and disposed of by retail to its respective members and stockholds
ers. for which each paid avcording to the quantity called for and consumed by
him, and it was contended that the process devised for accomplishing the end of
exchanging the money of the drinker for the liguor of the owner and keeper of
the club house did not amount to a sale by retail. 1t is made to appear by the
statement of facts that each club is composed of members who each pay an ad-
wission fee of twenty-five dollars and besides pay three dollars monthly. and it
was organized for the social pleasure of ‘its members and for furnishing them
with the convenience of a place of amusement, conversation or rest, and facili-
ties for reading, writing, eating, drinking. smoking, etc., and that the clubis a
tana fide soecial organization and not organized for the purpose of evading the
lirense Jaw. 'T'he court hold: ‘*'The.decicive fact.exists that in each case the
corporation purchases by wholesale and distinctly-owns the liguor. and no mem-
tier is permitted to drink or consume any of it without paying directly out of
bis individual means to the corporation the price per drink or bottle fixed and
charged therefor. 'To say that under siich circumstances the defendant in each
of such cases, the corporation and owner of the liquor, has nof violated the law
by selling without license would be an abuse of terms. for the privilege of sell-
lug by retail is essentially exercised by each corporation, how much profit is
made makes no difference,”” and the conviction against each of the defendants
was sustained. ‘

In the case of the State v. Essex Club. 20th. Atlantic Reporter, 769, the de-
fendant was a duly incorporated social club. which out of its common fund
Purchased.liquors in tlie name of the club and kept the same for the benefit
of all of its members. Any member of the ¢lub in the e¢lub house could
Kive an order to a servant or to the steward and ligquor so ordered was served
to him. 1fe then paid for the same or signed a memorandum check which was
Presented to him at the end of the month. No one but a member could pay for
such liquors o0 ordered. 'This disposition of the liguor was not for the purpose
Gf making a profit out of the liguors or for the purpose of evading the law. It
¥as held that this constituted a sale of liquor by the club and that the club was
lidble to the penalty provided for selling liguor at retail without license, :

1 the cases of the State v. Easton Club and Club of St. Michaels, 20 Atlantie

*porter, 783, it was shown that the club was conducted for the use of the mem-
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bers only to provide for their rational entertainment and amusement. Tt trapg.
acted no business whatever for the purpose of making any profit directly o
indirectly for itself or its members, and that the income derived from the
virious sources was applied solely to defraying the expenses of the corporation:
that the sources of income were as follows: I1st. An entrance fee of three do).
Jars for each new comer. 2d. Such monthly dues as shall be assessed by the -
board of governors each month. 3d. Money paid by members for the refresh.
ments. liguors. cigars, ete.. which they obtained for their personal use at the
club house. 4th. Such additional assessments. fines. penalties, ete., a8 may be
imposed from time to tiie upon its members. The liguors were bought by the
corporation and kept in the club house under the charge of the manager (an
employe of the ¢lub) under the supervision and control of the board of gov-
ernors. The members of the club and no other person could get liquors by call-
ing for them upon the steward and payingsthe price fixed by the regulations of
the corporation. and the price was fixed and paid, not for the purpose of mak.
ing any profit. either directly or indirectly, but merely for the purpose of cov-
ering the outlay in the purchase thereof by the corporation, and the same con-
stituted the common fund to supply and replenish the stock of liquors so kept
as aforesaid for the use of the members. and the expenses attendant upon the
keeping and serving thereof at the club and the other expenses of the club,
The court held that *-the facts admitted clearly show habitual and constant vio-
lation of the law by these corporations by the sale of liquors at their club house
to members of the club. and the fact that the sales were made without actual
profit to the corporation is wholly immaterial and affords no ground of defense
to these proceedings.™

1 have quoted at this.length from, the decisions on the subject in order that
you might fully understand the position taken by the different courts of this
country with reference to the subject matter.

You are therefore adviged that in theopinion of this Department the doctrine
of the authorites cited and referred to clearly sustains the position that incor-
porated clubs or associations organized for social and other purposes, which
gell liquor to their members only, without regard to profit, are nevertheless
liable to payment of occupation taxes as retail liquor dealers under the laws of
of this State. . : :

Very respectfully, B
FRANK ANDREWS,
Office Assistant Attorney General

Tickets for Presidential Electors must contain the names of the candidates for
State. County and Precinct offices.—Any candidate who has ballots printed must
have them printed according to law.—Election oficers can have ballots printed

and the expenses theredf paid by the Commissioners’ Court out of the general
revenue Jund of the county.

ATTORNEY GENERAL'S OFFICE,
. AUSTIN, September 24, 1892.
Judge W. H. Jenkins, County Judge, Waco, Texzas.
DEaR Sir:—Your letter of the 21st inst. is at hand. In answer to your first
inquiry you are respectfully advised: )
Nection 24 of the registration act provides: ** All ballots used by voters at sgid
election shall be furnished by the oflicers conducting said election, upon which
ghall be printed the names of all candidates for State, county, precinct or city
oflices upon one ticket and arranged according to the respective parties 0
which the candidates may belong.” Nothing is said expressly in the law about
the candidates for presidential clectors, but if all the ballots voted at the gen-
eral election must contain the names of the candidates for State. county and
precinct oflices, it necessarily follows that the tickets for presidential electors
must contain the names of the candidates for State, county and precinct o_ﬁioe&
Or, stated reversely, the general ballot may contain the names of the candidates
for presidential eléctors arranged according to their respective parties, as tire
names of other candidates are thereon arranged. ’
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In answer to your second inquiry, you are respectflly advised, that if, under
<getion 25 of said aect, any candidate should have ballots printed. he mnust have
them printed in accordance with the requirenents of section 24, and furnish
them to the presiding officer of the election at least one day before the day of
nolding the election. . ’

In answer to your third inquiry you are respectfully advised that, in my
judgment, the word * furnish '* in the clause, **All ballots used by the voters at
‘aid elections shall be furnished by the ofticers condugting raid elections,” (sec
24) implies the physical act of supplying each voter with a.ballot at the polls
«hen he comes to vote. This is clear from the context in which the word ap-
pears and from the 25th gection in which it is provided that auy candidate may
have ballots printed and handed thé presiding officer. ¢. e.. furnish the ballots
in the sense of providing them. But, while this is true, it does not follow that
the election officers may not provide the necessary ballots for the election. )

The act, while providing for the pavment of other expenses of the election,
is silent ag to the expenses of printing and providing the ballots. The candidates,
it is true, may arrange and provide a ballot in accordance with law. But sup-
pose they do not do it. T'he express duties devolved by the act upon the officers
of the election ‘can not bLe carried out without the obtaining in some way of the
preseribed ballots. As heavy penalties are denounced against election officers,
who willfully disregard any of the provisions of the act, such officers ought, in
the nature of things, be accorded the right to say what ballots are prepared as
the law directs. and if an abundant supply of legal ballots are not furniehed to
them in ample time before the election, they ought to have, and, in my judg-
ment. have the power to cause the same to be prepared. and the expenses thereof
in all State and county elections should be paid by the Commissioners’ Court
out of the general revenue fund of the county. 'I'bis implied power is neces-~
sary to the exercise of the express duties and powers and results as well from
the nature and necessity of the case.

In answer to your fourth inquiry you are respectfully advised, that thelast
rentence of section 23 repeals 1693a, Sayles” Statutes, so far as the latter article
contlicts with the said section. See section 31 of the registration act.

, Very respectfully, )
: W. J. J. SMITH,
Office Assistant Attorney General.

Election tickets must be numbered.

ATTORNEY GENERAL’'S OFFICE,
. : AUSTIN, October &, 1892,
Yudge W, D. Harris, Fort Worth, Tezas.

DEAR Sir:—~Your letter of September 27 is received.

1t is not believed that the provisions of section 28 of the Registration Act,ap-
proved April 12, 1892, that ** any elector, or any one who shall, contrary to the
provisions of this act. place any mark upon or do anything to his ballot b
which it may afterwards be identified as the one voted by any particular indi-
\'xdu.al," shall be guilty of a misdemeanor, repeals that portion of article 1684,
Revised Statutes, requiring ballots to be numbered. o

The marking of the ballot, it will be observed, which is denounced by the
ttatute, is such only as is *‘ contrary to the provisions of this act.”” Thereisno
€xpress repeal of the article requirin % the ballots to be numbered, and the pre-,
Eumption is not permissible that the Legislature would by implication repeal a
Provision of the law. the enactment of which is positively commanded by the

Uonstitution, by declaring that the ‘ Legislature shall provide for the number-
lng of tickets.”

Coustitution 1876, art. 6, secs. 4, 5.
General Laws, 1891, pp. 194, 195. -

You are therefore advised that in my judgment the requirement that the tick-
ets be numbered is operative throughoul the State,

Very respectfully,
. C. A.CULBERSON, ---
' Attorney General.
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Under Registration Act, approved April 12, 1892, only bona fide citizens of a city
can register,

ATTORNEY GENERAL'S OFFICE,
AUSTIN, October 5, 1892,
J. M. Cook. Esq.. Registrar. Denison, Texas. )

DrAR Sir:—Your letter of September 23. inquiring whether persons residing
bevond the limits of the city of Ilenison can be registered by you under the
Registration Act.approved April 12, 1892, is received. The sections of the act
directly applicable to the question are as follows:

v Ree. 2. Each qualified elector of such ¢city. under the Constitution and lawe
of this State. shall be entitled to register; but no elector of such city who fails
to register under the provisions of this act shall vote at any State, county or
city election for which registration is had under the provisions of this act.”

**Sec. 5. It shall be the duty of the registrar, provided, for in the preceding
section, to register all the qualified electors of such city as hereinafter provided.
nnd’to do and perform all other duties required of him by the provisions of this
act.”

*Sec. 21, Every male person who shall have become of the age of twenty-
one vears by the day of election. and shall be otherwise a qualified elector, or
shall have become a qualified voter of the city by the day of .the election for
which the registration is made. and is a bona fide citizen of the city in which he
offers to register. shall be entitled to register as a qualified voter of the city,
provided he'shall establish the same as herein provided.”

Sections 12. 13 and 14 are in harmony with the foregoing, making reference
to “* voters of the city."" and from all of them it clearly appears that you hav
no authority to register any except bona jfide citizens of the city. )

Not being inquired about, other questions which your letter suggests have
not been considered.

Very respectfully, S
C. A. CULBERSON,
Attorney General.’

Election.— The name of a candidate for an office.gan not be placed on a ballot more
than once. !

ATTORXEY GEXERAL'S OFFICE,
AvUsTIN, October 14, 1892.,

Houn. W. D. Harris, County Judge, Fort Worth, Tezas.

DEAR SIR:—Your letter of October 2 is received. You ask whether, under
the registration law recently enacted, it is legal to place the name of any one
candidate on the ticket more than once. This Department has carefully cou-
gidered every article and section of the registration law and the Revised Stat-
utes. and has concluded that it is not Jegal to place the name of any one candi-
dute for oftice on the ballot more than once. -

Article 1694, Revised Statutes. in regard to ballots, reads: ¢ All ballots shall
be written or printed on plain white paper. without any picture, sign, vignette,
device or stamp mark, except the writing or printing in black ink or black
pencil, of the names of the candidates, and the several offices to be filled, and,-
except.the name of the political party whose candidates are on the ticket; pro-
vided. such hallots may be written or printed on plain white foolscap, legal cap,
or letter paper.”

Thus it i apparent that the Legislature has provided that only the names of
the candidates. and the parties to which they may belong, can be placed upon
the ballot. 'I'he Legislature. considering the context of this article, intende:
to rvistrict the printing on the tickets to the names of the candidates and their
parties. - .

Section 24, page 17, of the act of the called session of the Twenty-gecond Leg-
islature, approved April 12, 1892. reads: *‘All hallots used by the voters at said
election shall be furnished by the officers conducting said election, upon which
shall be printed the names of al} candidates for State, county or precinct officers
(oflices) upon one ticket and arranged according to the respective parties 0
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which the candidates may belong, and whenever a voter has heen furnished
with a ballot by any oflicer conducting the election, the presiding officer shall
samp with a rubber stamp provided for this purpose the words ¢ oflicial ballot,!
and no ballot cast without said words stamped upon it by the said presiding
ofticer shall be counted at said election.” |

By this article the names of «ll the candidates should be placed on one ticket
and their names must be arranged according to the party to which they belong.

see article 1697, which reads: °*No ballot which is not numbered as provided
in article 1694, shall be counted. nor shall either of two or more ballots be
connted. and where the names of two or more persons are upon 2 ballot for the
same office. when but one person is to be elected to that office, such ballot shall
not be counted for either of such persons.” . ’

Construing these statutes together, 1 am fully convinced that the Legislature .
intended to permit each candidate to have his name placed upon the official
tullot once where the names of all candidatés of all parties must be arranged
according to their political faith. This method permits every voter to cast his
hallot for the candidate of his choice, and no matter to what party that candi-
date may belong, or where his name may be found, the voter can vote for him
az conveniently whereshe finds such candidate’s name on the ticket as if he
found it there a number of tirnes. )

In order to express his choice, it is only necessary for the voter to mark out
the names of those candidates not his choice. and he thereby leaves the candi-
date of his choice on the ticket to be counted, no matter where the name is
found thereon.

See also MeCreary on Elections, secs. 399, 405.

Paine on Elections, secs. 552, 554.

Very respectfully,
R. I.. HENRY,
Assistant Attorney General.

e mm———

Election.~In Cities affected by the Registration Act the names of Candidates for
Presidential Electors and Candidates for Congress should be placed on the Bal-
lots .~ The name of a Candidate for an office can be placed on @ Ballot anly once,
and must be arranged under the name of the Party to which ke belorngs . —Any
niethod by which a Vater marks off objectionalle Candidates and leaves on the
Candidates of his choice would be a sufficient designation. ’

ATTORNEY GENERAL'S OFFICE.
) AUSTIN, October 14, 1892, -
Judge E. @. Bower, Dallas, Texas.

DEAR Sir:—Your letter of a recent date is received. You propound three
questions in regard to the registration law recently enacted by the called ses-
sion of the Twenty-second Legislature.

Ist. You desire to be advised whether in cities affected by the act the ¢andi-
dates for presidential electors and the candidates for Congress should be placed
upon the ballots. You are respectfully advised that such names should be placed
upon the ballots. A copy of a letter to JudgeW. H. Jenkins, of Waco, fully
discussing said question, is here inclosed.

2d. You submit a form of a ballot and ask if it meets-the requirements of the .
law. The Jetter to Judge Jenkins bears upon the question. 1t is further stated
that this Department has just ruled that the name of a candidate for office can
be placed upon a ballot only once. and must be arranged under the name of the
party to which he belongs. This appears to be the proper construction of sec-
tion 24 of the registration act,

3d. You,ask in what manner the voter should designate the candidates for
whom he votes. Should he mark out the names of those not his choice or should
he place a mark by the names of those for whom he votes, leaving the names of
all other candidates on the ticket? 'I'he law in regard to registration of voters
In certain cities and in regard to casting ballots in such cities left in force many
provisions of former laws in regard to elections. Article 1697, Revised Statutes,
i€ still in force, and reads as follows: ‘“No ballot which is not numbered.ss
Provided in article 1694 shall be counted, nor shall either of two or more ballots
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folded together be counted. and where the names of two or more pergons gre
upon a ballot for the same oflice, when but one person is to be elected to thag
oftice. such ballot shall not be counted for either of such persons.” ’ )

In this provision it is seen that if the names of two or more candidates for the
game oflice are left nupon the ticket the ballot shall not be counted for either cay.
didate for that oftice. 1f the voter simply places a mark by the name of the
candidate for whom he votes he thereby leaves the names of all candidates upon
the ballot. which is not in accordance with the article of the Revised Statutes
quoted. The safe action for the voter to take in marking his ballot would be to
mark out with pen or pencil the names of all candidates on the ticket not his
choice. Any method by which the voter marks off’ objectionable candidates ang
leaves on the candidates of his choice would be suflicient, but the voter should
prepare his ballot so as to clearly leave upon it the names only of the candidates
of his choive, with the names of candidates not his choice plainly marked out.
See

State v. Millican, 63 Texas, 390. ) t

Owens v. State. 64 Texas, 500. ’

Paine on Elections. sees. 552, 554, 562.

Adams v. Wilson. C. & H., 373.

McCreary on Elections. sec. 411.

Very truly,
¢ R. L. HENRY,
Assistant Attorney General.

NoTE.—On January 3. 1893. the Supreme Court of Oregon construed a gimilar

statute. in regard to a candidate’s name appearing on the same ticket twice, in
accordance with this ruling.

A qualified elector s one who has an actual, hona fide residence in a voting precinet
in this State which entitles him to vote for State officers if he has resided in the
State tiwelve mouths and possesses the other qualifications prescribed in the Conr-
stitution ; for district officers (congressional, judicial and legislative) when he
possesses the foregoing qualifications and has resided in the district sixz months;

Jor county afficers. when he possesses the Joregoing qualifications and has resided
in the county siz months.

ATTORNEY GENERAL'S OFFICE,
AvusTIN, October 26, 1892.

R. E. Taylor, Esq., County Attorney, Archer City, Tezas.

DEAR Si1R:—We have your favor of October 22, making inquiry as to the
qualifications of voters under certain conditions in this State, and as the various
guestions frequently arise, it is thought proper to answer you fully upon these
questions. -

'The Constitution of this State, article VI, section 2, provides: ‘“Every male
person subject to none of theforegoing disqualifications, who shall have attained
the age of twenty-one years. and who shall be a citizen of the United States,
and who ghall have resided in this State one year next preceding an election
and the last six months in the county or district in which he offers to vote,
ghall be deemed a qualified elector * *  *  and all electors shall vote in the
election precinet of their residence,”

In this connection Attorney General Templeton rendered an opinion on Oc-
tober 21. 1&84. ar follows:

1. For State officers a residence of twelve months in the State is required,
and a bona fide residence in the election precinet where the applicant desires to
vote. It makes no difference how short the residence in the election precinct
may have been. provided, only,that it is actual and bona fide. From the above
it will be perceived that mere transients will have no right to vote in any
county if they have a residence elsewhere, even if they have been citizens of the
State for twelve months. i 3

11. For district officers (congressional, judicial or legislative), a residence of
twelve months in the State is required, and a bora fide residence of, no matter
how short the duration, in the election precinct where the applicant desires t8
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voteyand in addition thereto, a residence of six months in the district. Thus,
s former resident of T'aylor county may have moved from said county into
Jounes county. only a few days or weeks preceding the election. and have the
right to vote in Jones county for State and district officers. (Sce Constitution,
article VI. section 3, and U, 8, v, Slater, 4th Woods U. 8. Circuit Court Re-
ports, 356.) 1 will add that this was also the construction of my immediate
predecessor in this office. -~

111. For county and precinct officers, a residence of twelve months in the
State. and six months in the county, is required. In this case, also, the voter
must vote only-in the election precinet where he actually resides.

In regard to the right of transient cowboys, who have been in the State for
twelve pionths, and in Jones county for six months, to vote in Jones county for
county and precinet officers, 1 have to say that that they can clearly vote there
for all officers—Dresidential, State, district, county and precinet—if they have
no other place they clzim as their home, ‘

I will add that 1 wish it distincly understood. that the impression prevailin
io many places, that this office has heretofore advised. either before or since%
hecame Attorney General, that a residence of twelve months in the State, under
the Constitution. would entitle a citizen to vote for State officers, wherever he
might happen to be on election day, is wholly incorrect and unsupported by the
oflticial records of this office: and, at the risk of being tautological, I again ex-
pressly say, that neither State, district, county or precinct officers ¢an be voted
for except in the election precinet wherein the proposed elector has his actual
bona fide residence.”” A later case upon this subject, in harmony with this view,
iz Little v, State. 75 Texas, 616.

‘I'his opinion is in harmony with that of Attorney General McLeary, which is
as far back as we haveany records of the opinions of this Department, the others
having been destroyed in the burning of the old Capitol, and is in barmony
with the views of the present-Attorney General upon the subject.

In addition to this, upon the question of temporary absence. you are respect-
fully advised that a residence is not lost by a temporary absence, for the purpose
of business or pleasure, with an intention to return. The county into which an
elector removes with his family, intending to make it his place of residence, is the
county in which he should vote, so long as his family remains there, although °
he may be absent himself, engaged in business or work elsewhere. The domi-
cile, or residence, in a legal sense, is determined by the intention of the party.
1lie can not have two homes at once, and when he acquires the new one, he loses
the old one; but. to effect this change, there must be both the act and the in-
tent, and the test of domicile is the intent as established by all the facts of the
case and the surrounding circumstances, and not merely by a declaration of in-
tention. ’but also by the attendant circumstances and conditions. The question
of domicile is a question of fact, and the intention is the evidence of the fact,
but not always conclusive, for to constitute a domicile, both fact and intent
must concur. - .

Henderson v. Ford, 46 Texas, 647.

" Paine on Elections, sec. 47. :

State v, Judge, 13 Alsbama, 808.

Lineoln v. Hapgood, 11 Mass., 350.

People v. 1lolden, 28 Cal., 124,

You are, therefore, respectfully advised that no merely transient person can
vote. He must have an actual bona jfide residence in some voting precinet in the
State. Iaving this, he may vote:

Ist. Y¥or State officers. if he possesses the other qualification prescribed in
the Constitution, and has resided in the State twelve months,

2d. For district officers (congressional, judicial and legislative), when he
Dossesses the foregoing qualifications, and has resided in the district where he
offers to vote for six months.

For county officers, when he possesses the foregoing qualifications, and
has resjded in the county where he offers to vote for six monthe.
Yery respectiully,
] FRANK ANDREWS,
: Office Assistant Attorney General,.

Digitized from Best Copy Available



96 | REPORT OF ATTORNEY GENERAL.

The act of April 3, 1879. under which cities acquire exclustve control of their
schools and vest their miuaagement in a board of trustees to be elected by the peo.
ple. is not repraled Ly the act of April 14, 1883, and the latter act was not in-
tended to einpower city councils to take the management of schools out of the hands
of trustees elected by the people and place it in the hands of a board of trustees
elected by the city council. .

ATTORNEY GENERAL'S OFFICE,
AUSTIN, November 25, 1892.

George D. Green. Esq., Cleburne, Texas.

Dean Sn:—"This Department has given careful consideration to the statement
of facts contained in your reveral communications. in connection with the letter
of Judge F. E. Adams. of Cleburne. requesting us to sign an information in the
nature of a quo warranto. to inquire and determine the right of the school trus-
tecs of the city of Cleburne to exercise the functions of the oftfices of trustees.
The facts seem to be agreed upon by both parties to the eontroversy, and are ag
follows. to wit: :

The city of Cleburne. some time prior to July. 1879, was incorporated under
the general law. At an election held August 29. 1879, under the act of April 3.
1870, the city of Cleburne acquired the exclusive control of the public free
schools within its Jimits. and at the same election it was decided that the said
schools should be under the control of a board of trustees to be elected by the peo-
ple in accordance with the said act of April 3. 1879: that subsequent thereto, to-
wit. on the 15th day of Repteinber. 1879, an election was held and trustees elected
to manage and control said schools; that the people continued to elect a board
of trustees. in whom was vested the management and control of the schools.
until December 11. 1883 : that upon that day the city council appointed a board
of trustees. and have continued since that time until now to appoint trustees
for said schools, and that the present board of trustees was elected by the city
council and not by the people.

The single issue in the case is. whether the city council, under the facts stated,
is empowered to clect 2 board of trustees for said schools, or whether the power
to elect i vested in the people, § .

To determine this question it will be necessary to examine several acts of the
Legislature. The act of April 3, 1879, under which the city of Cleburne ac-
quired the exclusive control of its schools and vested their management ina
board of trustees to be elected by the people. contains the following provision:
The election shall be held *~to decide by a majority of the votes cast by the
qualified voters of such city or town at such election. whether such city or
town shall acquire tl e exclusive control of any or all of the public free schools
or institutions of learning within its limits. and whether the same shall be under
the control of the bhoard of trustees as hereinafter mentioned, or of the city
council or board of aldermen of such city or town.”

It is then provided that if it shall have been decided that the schools shall be
under the management of a board of trustees. an election shall be held to elect
six trustees to take charge of and manage the schools. and that the board of
trustees <o elected shall have the same exclusive powers. control and manage-
ment of the schools as are conferred upon the city couneil when it is invested
with control of such public free schools. -

By another act of the Legislature, approved April 14,1883, it is provided in
gection 1 as follows: *~'T'hat the city council of every city or town of one thou-
gand inhabitants or more. incorporated under the general law, that has or shall
assume control of its public free schools. may appoint six persons of good moral
character. and gualitied voters of such city or town. as a board of trustees for
such schools, of which board the mayor shall be ex-officio chairman.”

The legal question presented is whether this last act of 1883 divests the people
of the power formerly exercised to elect their trustees. Does it invest the city
councils of cities, situated like Cleburne was at that time. with the power to
elect a board of trustees, when the people of the city had previously determined
by an clection that the eity should acquire exclusive control of its schools, and
their management rhould he vested in a board of trustees to be elected by them?
The act of April 14, 1883, contains no repealing clause. If the act of 1879 is in
any way affected. modified or repealed by the act of 1883, it is by implication .
merely. Repeals by implication are not favored. The acts must be clearly in-
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-ongistent hefore it will be held that the Jatter rdpeals the former act. ‘I'he two
scte referred to are, in my judgment. harmoniolis and can be construed so that
toth may stand and be operative.

Uhder the act of 1879 the people could have vested the control and manage-
ment of their schools in, the city council, and it is possible that many cities in
Texas did so. It seems to me that the act of 1863 was passed for the purpose of
empowering such city councils ax had been inyested with the management of
«chools to devolve that duty upou a board of itrurtees to be elected by the city
couneils, and that it was not intended to einpower the councils to take the man-
agement of the schools out of the hands of the board of trustees elected by the
people under the act of 1879 and place it in/the hands of a board of trustees
elected by the council. This view, if adoptdd, will rénder the two acts har-
monious, and ihT is favored by the rule of consgtruction which requires both acts
to stand if poseible, and it is supported by the language used in the fifth section
of the act of 1883, which is as follows: **'T'he public free schools of such city or
town shall be under the control afd supervigion of such board of trustees, and
the raid board. when appointed, shall have tie same power to control, maunage
and govern sald schools that the city council gr board of aldermen now have.”

1t is apparent from this lJanguage that the act was intended only to operate
upon such city councils as then had or mightithereafter acquire the management
of the schools of the city, and this view of the question is also supported by,
what seems to me. a legislative constructiog’uof the two acts in its favor, which
is as follows: 'I'he act of March 27,1880, “I'wenty-first Legislature, page 128,
provides in substance, that in all cities and/fowns in this State which have as-.
sumed or may assume the exclusive controljand management of the public free
schools within their limits shall be in a bodrd of trustees, and organized under
the act of the Sixteenth Legislature, approyed April 38,1879, the title to all prop-
erty of the free schoolr shall be vested in the board of trustees. in trust, for the
use of the schools. This latter act applies {1].\" to cities organized ueder special
¢harters. but it nevertheless shows that the Legislature construed the act of
1583 as merely amendatory: of the act of 1479, the ]atter being considered as still
in force, so as to allow the city council th [power,-' to appoint a hoard of trustees
when guch council itself was invested with the control of the schools, and that
it was competent for the people, after haying soidetermined at an ‘élection held
for that purpose, to elect trustees of thei ¢hools under the act of 1879,

From this construction of the two acts of thé Legislature it follows, that as
the ¢ity council of the city of Cleburne was not invested with the control and
management of the Cleburne schools at thie date of the act of 1883, and has never
been by the people invested with such control and management, it was not ao-
thorized to proceed under the act of 1883 to eleef u board of trustees, That right
was vested golely in the citizens of the t¢ vn of Cleburne. The present board of
trustees of the school ig, therefore, in m{gz judgment, acting under au illegal ap- .
pointiment, . i .

It may be, however, that upon further/ }[ons“m ration these offices will be prop-
erly filled. and consequently no omcial"a;ction Will be taken for the present.

Yery trul '
y I C. A, CULBERSON,
Attorney General,

L asas maned

Where the County Judge-elect d!eacbefotsé ke qilatifies, auch a t’;a’gzancy exists in the
) . office of County Judge as shall befilled by the Commissioners’ Court,

"ATTORNEY GENERAL'S8 OFFICE,

L : AUSTIX, Novewber 28, 1892,

J. D, Childs, Esq,, Fairfield, Tézas, S

. DpAR S1r:—Replying to your favar of 21 jnstant, in which you state that.
County Judge-elect 1lenderson died Lefore he gualified as county judge and that
“vou have been asked for a ruling as tojwhether there is a vacaney, or whether the
present incumbent holds over until tb(e next go.ncml clection. und that:you had
construed articles 1133 and 1l:§, Qayles' Civi] Statntes, and given it ag your
opinion that no vacaney existed, mu}]]nsk ibis Depariment for an-opinion on the

~question jndicated, will say there §higmy respectable aunthority to support .

7- Aty Gen
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vour views, as this question has undergone exhaustive consideration at tye
hands of many courts of last resort outside of this State. and the conclusioy
almost uniformiy reached that in such a case no vacancy existed.’

1t would seem. however. that this rule does not prevail in this State. Tie
lunguage. ** shall hold hix oflice for two yvears and until his successor is electeq
and qualified.” as provided in our Constitution. has been construed as follows
by our conrts:  T'he primary object of this provision. that the incumbent j;
entitled to hold the oflice until his successor is elected and qualified. is simply
to prevent. on grounds of public necessity. a vacancy in fact in oflice until the
newly elected or appoeinted oflicer ean have a reasonable time within which to
qualify. The right of the oflicer who thus holds over is by sufferance rather
than from any intrinzic title to the office.”

State v. Cocke. 34 Texas. 482,

Flatan v, State, 56 Texas. 93, )

By comparing article V. section 15. and article V1I1. section 14, of the Con-
stitution. it will be observed that the terms of the county: judge and assessor
are fixed at the same period and in the same identical language, i. e ** Shall
hold oflice for two yeurs and until his successor is elected and qualified.”* 1If,
then. the failure to qualify by the assessor-elect and an appointment of a suc-
vessor to an incumbent terminated the term of the incumbent under a former
election. as was held in the case of State v. Cocke above gquoted, we see no rea-
son why the same rule should not apply to the case under consideration.

Applying the rule announced in the casze above quoted. it is not believed that
article 1133. Revised Statutes. would extend the term of your county judge
until the next general election. It is true, under the facts stated, no absolute
vacaney exists. but a constructive vacancy does. A vacancy may be said to
be construetive when the incuinbent has no legal elaim to continue in office. but
can legally be replaced by another functionary.” Mechem on Public Offices
and Otlicers. section 127.

Such. then. in the opinion of this Department. is the status of the office of
county judge in your county. .

**Vacancies in the office of county judge * * * chall be filled by the Com-
mis<joners” Court until the next general election for such office.” Section 28,
article V', of the Constitution of Texas. '

You are. therefore. respectfully advised that. in the opinion of this Depart-
ment. such a vacancy exists in the office of county judge as should be filled by
the Commissioners” Court.

Very respectfully, :
M. TRICE,
Office Assistant Attorney General.

s

Ajustice of the peace has no legal authority to organize a posse and raid a gamb-
ling den for the purpose of making an arrest.
) ATTORNEY GENERAL'S OFFICE.
AUSTIN, December 5, 1892.

R.J. Hayrrood, Justice of the Peace. Texarkana, Texas.

DEAR SIR:—Your letter of December 1 is received. It indicates a degree of
rezard for the law as unusual as it is gratifying.

The Department. however. doubts your authority. as 4 justice of the peace, to
organize a posse and raid a gambling house,

The law evidently contemplates that ordinarily an offender shall be arrested
by a peace officer upon a warrant duly issued by a magistrate. Article 25, Penal

. Code. provides. however. that ** If any justice of the peace * * * ghall will-

fully neglect to return. arrest or prosecute any person committing a breach qf
the peace or other ¢rime or misdemeanor which has been committed within his
view or knowledge * * * ghall be guilty of 2 misdemeanor * * *.%

T'his clause in the Penal (Code providing the punishment for not arresting
Wwhen the act was committed in his presence. by implication, recognizes a more

liberal rule with reference to arreste than is inilicated by any other part of the
law. . :
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Article 112, C. C. P., is ‘*Whenever any number of persons are assembled to-
sether in such a manner as to constitute a riot according to the penal laws of
The State. it is the duty of every magistrate or peace oflicer to cause such per-
:ons to disperse. 'This may either be done by commanding them to disperse,
or by arresting the persons engaged. if necessary. either with or without war-
rant.” llere the magistrate is given the authority to arrest.

Article 226, C. €. P.: >+ .\ peace oflicer or any other person may, without war-
rant. arrest an offender when the offense is commmitted in his presence or within
nis view. if the offense is one classed as a felony or an offense against the publie .

eace.”’

Under the clause “any other person™ a magistrate has, under- the circum-
stances mentioned, the right to arrest. (

Article 88, C. C. P.: **Whenever, in the presence or within the observation
of 2 magistrate. an attempt is made by one person to inflict an injury upon the
person or property of another, it is his duty to use all lawful means to prevent,
the injury. This may be done either by verbal order to a peace oflicer to-inter-
fere and prevent the injury. or by the issuance of an order of arrest against the
otender. or by arresting the offender; for which purpose hie may call upon all
persons present to assist in making the arrest.™ .

Article 89. (. C. P.. provides: ‘'1f, within the hearing of amagistrate, one
person ghall threaten to take the life of another. he sliall issue a warrant for the
arrest of the person making the threat, or, in case of emergency, he may im- .
mediately arrest such person.” 1 can find no other instances in which the author-
ity is directly conferred. )

‘The law apparently does not favor arrests, except upon warrants and by peace
oflicers. Article 901, €. €', P.. provides that the justice may isgue his warrant
for arrest whenever the offense is committed in his presence, and the tria} there-
of is within his jurisdietion. .

Article 87, C. €. P.. makes it his duty, when he has heard that a threat has
Leen made by one person against another, to notify a peace officer. The- peace
ofticer is to prevent the injury: this duty does not devolve upon the magistrate.
Article 89. above quoted. mentions a case in which a serious misdemeanor is com-
nitted in the presence of the magistrate, but he is given authority to arrest only
in case of emergency. .

With reference to the summoning of a posse, article 88, above quoted, gives a
magistrate authority to ¢all upon all persons to assist him in the case mentioned.
Article 109, C. ', P., gives authority to any officer authorized to execute proc- .
ess, or, when he has sufficient reason to believe that he will meet with resist~
ance in executing process, he may call citizens to his aid. This anticle appears
10 give authority only when the sherifi’s action is based upon process. Article .
6. ¢, C. P.. provides that when a peace officer meets with resistance in dis-
charging any duty imposed upon him by Jaw, he shall smmmon citizens to over- ~
vome the resistance. This article would confer no power upon a justice of the
peace, who is classed as a " magistrate,” and not as a ** peace ofticer.”

A justice hms. perhaps, no authority, except such as is conferred by statute.
But, even at common law, he could arrest without Wwarrant only ‘*any person
committing a felony or breach of the peace in his presence.”” 'The broadest
powers that he may now be supposed to have. arise from implication in a con-
struction of article 253. Penal Code, which would seem'to indicate that he should
arrest in any criminal case where the offense is committed in his presence.
Thiz would appear to be limited by the article of the Code of Criminal Proced-
ure. above set forth. At all events, he can not arrest, except when the crimeis
commniitted in his presence. Under the broadest construction. if you shouid see
bersons in the act of violating the gaming law you could arrest; under no other
dremmstances, 1 find nothing which would authorize you to summnon & posse.

It appears to me. however. that your efforts to suppress gaming ought not to
be futile. If the sherift and other peace officers fail to do their duties, there is
!1)0thing to prevent yon from prosecuting them under article 252 and article 369,
Penal Code. 1f difficulty is experienced in securing arrests by the officers. you
could depute, under article 245, C. ¢, P., some suitable person to arrest them
4nd the other violators of the law. .

Very respectfully,
R. L, BATTS,
Oflice Assistant Attorney General.
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