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REPORT 0¥ ATTORNEY - GENERAL.

OPINIONS.

SPECIAL DISTRICT JUDGE—IS AN OFFICER—PAY OF.

A member of the Legislature qualifying as such vacates his seat ipso facto.

ATTORNEY-GENERAL’S OFFICE,
AtsTIN, Décember 17, 1896.

Hon. R.W. Finley, Comptroller, Austin, Texas.

Deir Sik:  Replyving to vour inquiry regarding the accounts of Hon.
AU T. MeKinneyv for services as Distriet Judge in the Distriet Court of
* Walker County, in several cases, I have to say, the direct question in-
volved is, shall the accounting ofticers of the State draw or pay a warrant
on the treasury in favor of one who serves as Special District Judge regu-
larly appointed and qualitied as such under the statute, who at the time of
such qualification was a member of the Legislature of the State.

Section 40, Article 16, of the Constitution provides that:

“No person shall hold or exercise at the same time more than one civil
office of emolument except that of justice of the peace, county commis-
sioner, notary public and postmaster. unless otherwise specially provided
herein,™ ‘

Section 23 of the same article provides:

“The accounting ofticers of this State shall neither draw nor pay a war-
rant. upon the treasury in favor of any person for salary or compensa-
tion as agent, officer, or appointee, who holds at the same time any other
oftice or position of honor, trust or profit under this State or the United
States, except as provided in this Consiitution.”

The proper solution of the question depends in part upon whether the
position of special district judge, as provided for under the Constitution
and ~tatutory provizions relating thereto, is an office within the meaning
ol the seetions of the Constitution above quoted.

The Constitution requires the Legislature to provide for the holding
of the distriet court when the judge thercof is absent, or is from any cause
disabled or disqualified from presiding.  Artiele 5, Section 7. of the Con-
stitntion.  Also, this instrument provides that when the distriet judge
Is dixqualified the parties may, by consent, appoint a proper person to
try the case, or upon their:failure to do so a competent person may be ~
appointed to try the same.  Article 5, Section 11, of the Constitution.

In accordance with these requirements, the Legislature has provided
that in case of the absence of the district judge, or in case he is unable
or unwilling to hold court, that the practicing lawvers present shall
clect one of their number a special judge of said court during such con-
tnued absence or inability, and until the completion of any business be-
gun before such special judge. Also the statute provides that in casc
the district judge is disqualified from trying a case the parties or their
counsel may agree upon an attorney to trv same, and in case of failure
to suvee that fact shall be certified to the Governor or the distriet judge,
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and the Governor shall appoint a special judge to try the case. Avticles
1069, 1070 and 1071, Revised Statutes.

When such special judge is appointed or selected by any one of the
methods above mentioned. we find that Article 1066, Revised Statutc-,
provides for his qualification as follows: . 3

“The judge of the district court and cach special judge hereinafter
provided for shall before entering upon the dutics of his office take the
oath ol office prescribed by the Constitution.”

Provision is made under the title “salaries,” “judicial officers,” in same
connection with other judicial oflicers, that special judges shall receiv.
the same pay as district judges for every day occupied by them in per
forming the duties of judge, including, when appointed by the Governer,
time necessarily occupied in going to and returning from the place wher.
they may be required to hold court.  The compensation is to be paid out
of the State treasury.

It could scarcely he doubled but that a special distriet judge electid
iy the bar with the express authority under the statute to hold court and
conduet the business thereof, and who has all the power and authoritx
of the judge ol =aid court for the time. and who taking the oath of oflic:
and receiving compensation from the State, holds a civil office of emolu-
ment, It is the view of thix department that within the meaning of the
Constitution and statutory provisions above referred to, the position of
special district judge, il elected by either of the other methods, is also a
civil office of emolument. :

It is the duty of the government to provide for the administration of
justice and to c¢reafe courts and agencies for that purpose, and in pur-
suance of such design our Constitution and laws provide for the appoint-
ment of a special distriet judge, which is but a mode of obtaining a di--
trict judge to try a cause when the regular incumbent is disqualified.

Murray vs. Broughion, 16 Texas, 352.

The special judge i an ageney provided by law for the administration
of justice when conditions arize requiring his service and qualification
as such. and in this way there is delegated to him under the law some
sovercign functions of covernment which he exercises for the benefit of
the public.  He is empowered to try and determine the cause and sit in
judgment upon the property and personal rights that are involved. 1l
acts have all the force and verity of a regular incumbent in the case that
he tries.  IMis judgments, decrees and sentences must he enforced and
obeved by the officers of the Iaw, and bind the rights of litigants. 11~
can punizh for contempt. iz acls are subject to review onl_\" by appel-
late courts.  1le hecomes the mouthpicee of the law, and is clothed with
its authority. These important functions he exercises by reason of tiv
official capacity which has been conferred upon him by law. His posi-
tion is not one of contract. Ile is not a mere employe.u As such special -
judge he may serve one dayv or manyv davs. It can make no difference
whether there he one act or a series of acts to be done, whether the oflice

¢xpires as soon as the act is done or is to be held for years or during wond
behavior.

State vs. Stanley, 66 N. C., 59.

";\nu\"man i= a public officer who hath any duty concerning the public.
and he is not the less a public officer where his authority is confined to
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narrow limits, for it ix the duty of his office and the nature of that duty
whicl makes him an officer, and not the extent of his authority.” '

Meachem, Public Offices and Officers, Secs. 8 and 9.

A\ general definition cited by text-writers and courts with approval,
and to us seeming sound, is found in Shelby vs. Alcorn, 36 Miss., 273
72 Am. Dee,, 179, It is there said: “We apprehend that the term
‘office’” implies a delegation of a portion of the sovereign power and the
possession of it by the person filling the office; and the exercise of such
power within legal limits, constitutes the correct discharge of the duties
ol such office.  The power thus delegated and possessed may be a portion
belonging sometimes to one of three great departments and sometimes
to another; still it is a legal power which may be rightfully exercised,
and its effects will bind the rights of others and is subjeet to revision and
correction only aceording to the standing.laws of the State. An employ-
ment merely has none of these distinguishing features.”

We also cite—

Vaughan vs. English, 8 Cal., 39.

State vs. Stanley, 66 N. C., 59: 8 Am. Rep.

State vs. Nalle, 41 Mo, 31. -

While the duties to be performed is the important and controlling cri-
terion, vet it is said that the fact of taking the oath of office goes far in
determining the character of duty. The payment of a salary from the
public treasury is another indication of office.

State vs. Wilson, 29 Ohio St., 347.

Meachem’s Secs. 6 and 7.

'The evil sought to be inhibited by the provisions of the Constitution
i< the recetving the emoluments of two or more offices by one person, and
probably also, that better public service will be obtained by permitting
one person to hold but one office. The emolument incidental to the office
of special district judge may be small, upon the other hand they may
become large.  Iowever, we think the inhibition is intended to apply to
all ¢ivil offices of emolument without reference to the amount of compen-
~ation or:duration of service. .

We therefore conclude that as a special district judge exercises
under the law important functions for the henefit of the publie, and takes
the vath of office and receives his compensation from the State that his
position ix a civil office of emolument within the meaning of the Consti-
tution.  T{ in this we are correct. it follows that the position of special
district judge is incompatible with that of legislator. -DBoth being civil
n'Tees of emolument are made incompatible by the Constitution. .

ft remains to be determined what effect the acceptance of the office of
~pecial distriet judge while the person aceepting is a member of the Leg-
i~Iature will have upon his compensation, and if under Section 33, Artiele
tioabove quoted, the accounting officers should draw or pay a warrant
o his sxerviees. e

It i~ said in Biencourt vs Parker, 27 Texas, 558:

“On the qualification and acceptance of a person to a sccond office in-
cumpatible with the one le is then holding the first office is ¢pso facto
viated. A resignation by implication will take place by being appointed
t

- and accepting a new office incompatible with the former one. It is
1l to be an absolute determination of the original office, and leaves no

.
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chadow of title to the posscssor. So that neither a quo warranto nor a
motion is necessary before another may be elected.”

The State ex rel vs. Brinkerhoff, 66 Texas, 45.

Dillon on Municipal Corporations, Sec. 225.

The authorities seem to be uniform in holding that the acceptance of
the second office is a resignation of the former, and that no judicial pro-
coeding is necessary to so declare. It follows that when Mr. MeKinney
accepted the oftice of special district judge he was no longer a member
of the Legislature, and that his receiving pay as such judge is not ohnox-
ious to the said Section 33, Article 16, of the Constitution.

Respectfully vours,
(Signed) T. A. Furrer, Office Assistant Attorney-General.

LEGISLATIVE CONTEST.

Comptroller not authorized to draw warrant in favor of person against whom
any contest is decided in Legislature.

ATroRNEY-GENERAL'S OFFICE,
AusTIN, February Sth, 1897,
Lon. B.W. Finley. Comptroller, cte., Capitol.

Dear Sir: I am in receipt of yours of to-day containing warrant
drawn by the Speaker pro tew of the House of Representatives in favor of
J. M. Bennett for the sum of $120.00 per diem and $52.00 mileage, due
him as a member of said House. '

It is admitted that Mr. Bennett was unscated in a contest between him-
sell and Mr. Brigance, and that Mr. Brigance now occupies the seat
formerly held by My, Bennett. The pay is sought to be drawn because
ol & resolution adopted by the House on vesterday. It seems that Arti-
cle 1804 of the Revised Statutes of 1895 is conclusive of the question.
That article preseribes the method of {rial in contested cases in the House
of Representatives. [t preseribes the fees that may be paid to the offi-
cers serving the procesz, and to the witnesses whose attendance is en-
forced. Tt then plainly provides that no pay shall be allowed to the party
against whom the contest ix decided.  The language is, “and in no case

shall any wileage or per diem be paid o any party against whom any con-
Lest i decided.” .

This 1= too plain to be misunderstood.  You are theri’zfore advized,
that vou are not authorized to pay the warrant because the statute =ays.
“thou =halt not.”

The =uggestion has heen made to me that each house has absolute con-
trol of itz contingent expenses, and therefore, that this warrant can be
paid out of that fund. Thix is without force. The contingent expense
fund is to cover legitimate expenses that cannot he specifically provided
for and therefore must he provided for and denominated contingent ex-
penses, hecatze that eannot be made cortain. But no warrant can he paid
when d'r;.]wn for a purpose that the Legislature prohibits the officers from
recognizing,

Very trulv vours,
(Signed) M. M. CraxE, Attornev-General.
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TAXATION OF SCHOOL PROPERTY.

Private property used exclusively for school purposes is exempt from taxation.

ATTORNEY-GENERAL’S OFFICE,
AvusTix, February 10, 1897,
Hon. A, E. Broussard. County Attorney, Beaumont, Texas.

Drar Sik:  In yours of the Sth inst. you ask the following question:
“Whether or not lands and buildings owned by a pérson or association
of persons and used exclusively for school (private) purposes are exempt
from taxation, the property having been used since its erection as a private
academy ¥ .

In veply, T beg to say that the Constitution of Texas authorizes the
Legislature to exempt from taxation “all buildings used exclusively, and
owned by persons or associations of persons for, school purposes.”  ( Art-
icle VILI, Section 2.) The Legislature, under the above section, among
other property specified in the Constitution, exempted from taxation “all
buildings used exclusively and owned by persons, or associations of per-
sons, for school purposes.” (Article 5065, Revised Statutes, 1895.)

The word “building,” as used in the above, has heen construed to in-
clude land necessary and used for the proper and economical conduct of
the =chool.

(‘assiano vs. Ursuline Academy, 64 Texas, p. 673. i

Though, as stated by vou, the land and buildings are private property.
vet il used exclusively for school purposes, they would he exempt from
taxation, both the Constitution and statute exempting {rom taxation pri-
vate property used exclusively for school purposes. being justified upon
the ground that it encourages education which elevates and enlightens
society and s direetly for the public good.  Understand. however, that
the property must be used exclusively for sechool purposes, otherwise it is
not exempt. . .

[ heg to call your attention to the case of Edmonds vs. The City of San
Antonio, 36 8. WL Rep., p. 495,

Very truly vours,
(Signed) E. P. Hrur, Oflice Assistant Attorney-General.

e

LEGISLATIVE CONTEST—EXPENSES OF.

Expense of unsuccessful one in legislative contest eannot be paid by Legislatwie.
No per diem can be appropriated to unsuccessful contestant.

ATTORNEY-GENERAL’S OFFICE,
AvsTIix, March 20th, 1897.

Mo, W, Finley, Comptroller, Capitol.

Dryr Sm: T am in receipt of yours of to-day enclosing a copy of a
House Resolutior in which it is proposed to appropriate to Mr. J. M. Ben-
nett the sum of $§94.85 as expenses incurred in his contest with the Hon.
A1 Brigance. It seems from the statement, and from facts within my
own knowledge, that Mr. Bennett was seated in the Legislature on a cer-
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tificate issued to him by the proper officers.  Mr. Brigance filed his con-
test, and on the trial thereot by the Legislature he was declared entitled
to the seat,and Mr. Bennett was deprived thercof. At a former date of the
session they passed a resolution to pay to him his per diem and mileage.
A warrant for that amount was drawn, which I understand you declined
to honor. This account, however, covering nearly the same amount, is
made up of the following items: Attorney’s fees for getting up rveply
to notice of contest, $25.00; to typewriter for copying same, $2.85; to
officer for going to and getting depositions of one J. D. Keith, $5.00: 1o
expenses of Mr. Bennett from time of leaving home until February 4,
including hotel expenses of hisx attorneys in Austin, §82.00. attornei’s
tees, $180.00. making a total of $294.85. ‘

~ You ask me whether vou are authorized to draw a warrant on the Srate
Treasurer for the payment of the account for the amount stated. Your
power as Comptroller is limited by the Constitution and statutes of the
State.  Seetion 6, Article VITL., of the Constitution reads as follows:

“No money sirall be drawn from the treasury but in pursuance of ~pe-
cific appropriations made by law; nor shall any appropriation of money
be made for a longer tern than two years, except by the first Legislature
to assemble under this Constitution, which may make the necessarv ap-
propriations to carry 6n the government until the assemblage of the Thur-
teenth Legislature.”

Article 2138 of the Revised Statutes, in so far as applicable, reads as
follows: ,

“ITe (meaning the Comptroller) shall draw warrants on the Treasurer
for the payment of all moneys directed by law to be paid out of the treas
ury s and wo warrant shall be drawn unless authorized by law; and every
warrant shall refer to the law under which it is drawn.™

The fivst inquiry that arises is, has the money sought to be given to
Mr. Bennett been appropriated by law?  That a simple resolution passed
hy one branch of the Legislature is not a law is self-evident. No mvas-
ure can heeome a law until it is passed by both branches of the Tegisla-
ture, and the Governor shall have an opportunity to either approve or
disapprove il. ;

Tt may be insisted. however, that inasmuch as a law was passed appro-
priating a certain amount of money to pay the contingent expenses of
the Legislature that therefore this sum here sought to be paid to Mr. Ben-
nett has been appropriated hy law. Tt is not believed that that eonten-
tion can be maintained.  Tn the first place, the resolution seemed to have
been hased wipon an entively different theory.  Tf the items here involved
constitute anv part, of the legitimate contingent expenses of the Liegisla-
ture. it is difficult to understand why the House deemed it necessary to
pass a vesolution to authorize their pavment. Contingent expenses are
uot paid upon a resolution of the House. When they are incurred proper
commitices pass upon the several items, and upon approval by the proper
officers thev are paid as a matter of course. Thisis a well known practice
of both the Fouse and Senate.

The further fact that the Tecislature has heretofore passed a resolt-
tion in which it was sourht to nav Mr. Bennett nearly the same amount
of monev as mileage and per diem elearly demonstrates that the House
did not think that the mitter could he pronerly paid as rontingent exv
penses 6 the Tegislature. T take it that thev overlooked the constitt-

i
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tional limitation upon the method of appropriating money in passing the
resolution. The members of the House were, no doubt, prompted by a
desire to relieve Mr. Bennett from a sceming hardship imposed on him by
the Constitution and laws in this particular casce. 1t scems plain to me
that the moncey sought to be paid to Mr. Bennett has not been appro-
priated by law, and therefore that if there was no other objection, you
would be prectuded from drawing a warrant for the amount.

But it will be noted that the statute above quoted in express terms says
that no warrant shall be drawn unless authorized by law. My attention
has never been called to a statute which justifies payment of the expenses
incurred by a sitting member in undertaking to maintain his seat in the
Legislature.  Under an Act of the Federal Congress the expenses of the
vontestant and contestee alike are allowed to the limit of $2,000. But
weare not operating under the Federal statute. 1, of course, has no ap-
plication to members of the Legislature. And il these items ol expense are
allowed Mr. Bennett no reason can be seen why Mr. Brigancé might not
file his claim for expenses incurred by him in getting his =cat, to which
it secms the 1ouse decided he was entitled from the beginning.

But the Legislature itself, in 1893, passed a law providing for the frial
of contested celeetions in the House. It undertook alzo to provide for the
expenses that should be paid by the Legislature.  So much of the statute
as refers to that subjeet reads as follows:

“Such fees shall be paid to the witnesses and the officers serving the
process as shall be prescribed by the rules of the house in which said pro-
teat 1s pending, and no mileage or per diem shall he paid to either of the
parties to said contest until said case is determined ; and in no case shall
any mileage or per diem be paid to any party against whom any contest
Is decided.”  Article 1804r.

Under the old maxim translated into ordinary English,—that the men-
tion ol one excludes all others, it seems to me that it should be held that
the capenses ‘of a contested election mentioned in the statute which the
Legislature has directed to be paid, excludes the idea that any other ex-
penses than those therein specified can be paid-by the Legislature.  And
inasmuch as the several items embraced in thix resolution are not in-
cluded within those which the statute authorizes to be paid. I think there
can he no doubt that you have no authority to draw a warrant on the
treasury for the amount therein stated.

IU the Legislature desires to allow all contestants and contestees, or
cither of them, to receive a stipulated sum to cover their expenses in mak-
Ing contests, it seems to me that it can he done in but one way, and that is
by a statute passed by both houses of the Legislature. ‘

This question having been presented to me twice in a diflerent form
during the present session of the Lngislnturi‘. I have decmed it necessary
to discuss it thus at length. You are. therefore, respectfully advised
that vou have no authori{_\' to draw the warrant for the several items of
expense mentioned, for the following reasons:

1. Because the money sought to be paid him has not heen appro-
priaied “hy law.”

2. Beecause the pavment of said amount of money has not heen “au-
thovized by law.” ‘

7. Because the statute providing for the. payment of the expenses
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of . contested election cases tried in the House of Representatives pre-
cludes the idea that the items of expense here involved can be paid by the
Legislature in any form. -
Very truly vours,
: (Signed) M. M. CraxE, Attorney-General.

TIME OF TAKING EFFECT OF BILL.

It i necessary in order to put a bill into immediate effect. which originated in the
Senate and passed by the requisite two-thirds vote, and was amended in the
House and passed by the requsite t\vo-thirdé vote, that the House amend-
ments be concwrred in by the Senate by a vote of two-thirds of all members
elected. and the veas and nays entered upon the journal.

ATTORNEY-GENERAL’'S OFFICE,
AvusTtIix, April 8, 1897.
Hon. R.W. Finley. Comptroller, Capitol:” .

Dear Sti: Replving to vour inquiry as to the time S. B. No. 2 will
take effect. The facts out of which arise the question are as follows:

Thix bill originated in the Senate and was there passed with the emer-
geney clause, providing that it go into effect from and after its passage.
by more than a two-thirds vote of all Senators elected. Going to the
House it was there amended. and as amended passed by the requsite two-
thirds vote with the emergency clause as above. The vote in both in-
stances being hy veas and nays and entered upon the journals of each
1Touse respectively. Being returned to the Senate with the Tlouse amend-
ments, upon motion these amendments were concurred in by the Senate,
without the vote upon said concurrence being taken by the yeas and nays
and entered upon the journalz.  The question is when does this bill take
effect under these conditions.

Seetion 39, Article TH, of our Constitution provides:

“No Jaw passed by the Legislature, except the general appropriation
act, shall take effect or go into effect until ninety days after adjournment
of the session at which it was enacted unless 1n case of an emergeney.
which emergency must be expressed in a preamble or in the body of the
act. the Legisature shall by a vote of {wo-thirds of all members elected to
cach Honze otherwise direct.  Said vote to be taken by veas and navs and
entered upon the journals.” o ‘ ‘

Under this constitutional provision which is mandatory, this enactment
could only he put into effect from its passage by a two-thirds vote of all
the members elected to each Ilonse and it is necessary for the journals to
affitmatively show hy proper entry. that such vote was had, before it can
be held to go into immediate effect. '

Williams vs. Hall, 83 Texas, 667. , .

Ewing vs, Duncan. 16 8. W, Rep.. 1000. B

People vx. Commissioners, 54 N. Y.. 276.

I Re Emergeney Clause, 18 Colo,, 291,

Coolex’s ('onst. Limitations, 163.

The presumption ordinarily obtaining and conclusively so, in this State
a3 to constitutional regularity of legislative proceedingé can have no ap-
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plication to the question before us. The journals are to he looked to to
ascertain if the vote is suflicient to put the bill into immediate effect. In
the first case above cited, it is said by Judge Gaines:

“The signatures of the presiding officers and the approval of the Gov-
ernor attested the passage of the act, but did not determine that it had
taken effect from the date of its passage. There being no method of at-
testing the fact that a bill which purports to take effect from its passage
has received the required two-thirds majority, we deem the journals the
best evidence upon the question and look to them for that purpose only.”

Doubtless one reason for requiring the vote to be taken by veas and nays
and ent®red upon the journals, was to thus lurnizh permanent record
evidence of the vote so that it might be seen whether this vote was suffi-
cient to put it into immediate effect.  This vote is made as essential as
the emergencey clause itself, and it certainly wax intended to preserve it
in some permanent form, hence the entry upon the journals.

It cannot, therefore, be presumed that a two-thirds vote was had upon
the motion to concur in the Senate.

The journal of the Senate not showing by what vote that hody con-
curred in the House amendments, it hecomes necessary to inguire if it was
necessary for the Senate to concur by a two-thirds vote in these amend-
ments, since if this is not necessarv. it would be immaterial that the
journal fails to show the vote. The provision of the C'onstitution is that
no law passed shall go into immediate cffect unless the requisite vote be
had.  This applies to all the Jaw as passed and as it comes to the people
for observance. It cannot be held to apply to one part léss than another.
These ITouse amendments became by the concurrence of the Senate, as
much the law as did the original provisions that remained after the
amendments.  1f it required the two-thirds vote to put the one in foree
from date of passage, then it was alzo required as to the other.  The en-
tire ecnactment hecame the law and the Constitution contemplates that the
enactnent as it is to be spread upon the statute and in the form it be-
comes operative as law, shall be passed by thiz two-thirds vote in order
that it may become effective from the date of its passage. The case of
Norman vs. Kentucky Managers World's Calumbian Exposition, 20 S. W
Rep.. 902, is much in point. .\ bill oviginated in the Senate and passed
that hody by a vea and nay vote entered upon the journals by the required
majoritv. It went to the other House where. alter being amended, it
Jassed upon a like vote entered upon the journal. It then came back to
the Senate where the amendments were concurred in without a vea and
nayv vote.  The Constitution of that State provided that no bill should
become a Taw unless on its final passage it receives the vote of at least two-
fifths of the members clected to cach [House and a majority of the mem-
bers voting, the vote to be taken by the yeas and nays and entered upon
the journal.  The court in the opinion says:

“So the question is what is the final passage of the bill.  And does the
final passage of a bill include the adoption of an amendment by either
House that is sent to it by the other House. [t scems clear that the final
Passage of a bill is the vote by which the bill hecomes a Jaw when signed
by hoth the speakers and the Governor: and that thix definition includes
all aimendments there can be no manner of doubt.”

Aunin the court says:

“lt is said' that the constitutional provision ax to the number of votes
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nd the entry of the yea and nay vole on the Jom'nu] does not apply to
m(;ndment\ nor to reportx of conference conmittees. If 80, then no

natter how materinl the change, a majority vote of a quorum may pass

Lebill,  The words inal passage’ as used in our Constitution mean final
paskage.  They do not mean some passage before’ final one, but the last
one.  "They do not mean the passage of a part of a bill or what is first in-
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“the necessary two-thivds of af the members olocted {o-cach TTouse at the.
time:they were mloptud ax {hedaw, T think it must follow that the eonsti-
“tational provisions covers a motion by one House to concur in amendd
nients wade by theather,  Thiz & {he practice followed in ‘Colorado;
eyen upon a mofion (o tecode, whicll State Jiag ' provision similat (o ours
relating {0 the emergeney clause ¢ ‘md‘ the voto necessary to O‘IVO & blﬂ (w(fect
from the date of its passage, ’ Ce ‘

I Robertson ve, The People, Colo. SU) 38, p 326 e

:In 62 T we have a caze’ whete (he bill- ougm'\ted in. ﬂ\c Totise
hloh was amended in 1he Senate by (he 1cqulSltc vote.in- cach 1‘eqml'ed
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duired by the Constitution in the Passage of hills: ~ Tt wag hold that the
Bill was not constitutionally paszged, (he ('mut saving that it had never re-
cpived the requisile constifuiional. majority of {he Senate in the form il
lnnpmlod to pass. As the. journal of the Scnale fails to show that {he
Bl now under dizeussion, with its final provisions received the assent of
the requizite fwo-thirds of all Senators elected neeessary to give i Imce
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of another company, should the notice under Section 57, Article 11, of
the Constitution be published in every county through which the road
of the absorbing company is constructed as well as that of the other com-
pany? What, m your opinion, 1s the constitutional requirement in such
case ?

Accompanying the note was the request that the answer be given you
hy noon. 1 regret that that has been impossible, and with the press of
other matters, which could not he entirely brushed aside, my investigation
has not heen as thorough even at this time as desirable in a matter of so
much importance.

Generally speaking in reference to the provision of the Constitution
L have reached the conclusion that the proper construction of it involves
a mixed question of law and fact. 1 do not believe that any statement
could be made that would lay down an accurate rule applicable in each

_particular case.  For example:  \-railway company might extend over

as many as one thousand miles of railroad; it might desire the privilege
of purchasing a smaller picce, of say five miles in length, which wonld
form a part of the same extension of the branch that it was authorized by
its charter to make,  In order to be able to purchase this, an act of the
Legistature would be necessary. 1 do not believe that in that character
of cases it could be stated that the matter or thing to be affected, as that
ternn is used in the Constitution, would be any other than the five miles
of raifroad, and hence the notice would not have to be published in any
county =ave the one in which the five miles was located.

Again, a railway company might own a railroad extending only two
hundred miles: its charter might anthorize it to construet its line two
hundred miles further in the same general direction.  But in its proposed
voute there might he a line of railroad nearly equal in extent to that that
it. owned which it would be desirable for it to purchase, and make a part
of its contemplated projection. To do this would largely inerease the
incuwmbrances of the property of the purchasing road. It would zcem
that the matter to he affected by the proposed special act would include
as well the purchasing road as the road which it proposed to buy.

These two extreme cazes are stated beeause T believe the general prin-
ciples which they illustrate should he applied to this elass of legislation.
Tt xeems to e that these views ave more or less supported by the follow-
ing authorities: :

State of Hlinois vs, Central Ry, Col 33 Fed, Rep., 730-6 L

Branch vsoJessup, 106 170 800168,

There, of conrse, witl he great dillienlty in deciding many cases as to
whether they fall within the one rule or the ofher,  But in cases wher
the tengthoand value of the purchasing voad is so greatly disproportionate
to that ol the small road which it proposes to plu'vhuso‘. it weems that the
constitutional provizion would not require the notice to be publizhed in
any county other than those which the road which it proposed to purchase
ix Jocated, on the principle stated in the old maxim, de minimis non curat
fee. But where the value and length of the road which is propwml 0
he purchased is of sueh a character as to materially affect the revenues of
the purchasing road it scems to me that 1the reason of the Tule would
quire the notice to be published in the counties through which hoth run.

Applving this doctrine to the M1l which T understand vou to have In
hand, viz. the one authorizing the purchase by the G, C. & S. F. Rv. (.
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of & short line of railway through Montgomery and Liberty Counties, I
am not prepared to say that if the notice was published in Liberty and
Montgomery Counties, the Legislature would not be authorized to pass
the hill, if in their ]udfrment the publie interest would be subserved
thmoby. In other words, I cannot say that the publication of the notice
was not sufficiently made.
Very truly vours,
(Signed) M. M. Craxg, Attornev-General.

INVESTMENT OF SINKING FUND.

A cily can only invest its sinking fund as directed by statute.

ATTORNEY-GENERAL’S OFFICH,
AvsrIn, April 19, 1897,
flon. BB. M. Estes, Mayor, Granbury, Texax.

Dear Sik: In vours of the 16th inst. vou state that vour town has on
hand a sinking fund of $2.500 that vou cannot pay out on honds, and
vou ask il the city would be authorized under the law to loan this money
wa private individual on real estate security. Tn reply T heg to call your
.monimn to Article 467, Revised Statutes of 1895, which reads ax follows :

“All honds shall specify for what purpose thev were istued. and when
any bondz are issued by a city a fund shall be provided to pay the interest
and create a sinking fund to redeem the bonds, which fund shall not be
diverted nor drawn upon for any other purposc: provided, however. that
-uch ~inking fund, as it accumulates; may be invested in honds of the
Pnited States, the State of Texas. or counties in =aid State. and the eity
treasurer <hall honor no draft upon said fund exeept te pay interest upon
o to redeem the honds for which it was provided, or for investment in
ather securities ax above provided.’

The <tatute having provided the mode of investment for city =inking
finds, voware 1 v\pv(HnH\ advized that in the opinion of this dnp.ntmun’(
it lve no vight to lean the sinking fund to an individual. but the mode
breseribed by statute is exelusive and must be followed.

Very truly vours,
{Sioned) T. T‘ TTHL OMee Assistant Aft nrnm Goeneral.

OFFICES OF EMOLUMENT.
ity Couneil—City health physician appointed by-—An officer, and reecives
cioliment, Quarantine oflicers hold c¢ivil oflices of emolument. No one man
¢ 11 hold both.
ATTORNEY-QENERAL’S OFFICE,
Avstin, April 19th, 1897.
.M. Swearingen, State Health Officer, Austin, T(’Lm

“i wt Sir:  Replying to vour recent inquiry I beg to QA\ that Article
of the Revised Statutes provides that the City Council may appoint
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a City Iealth Physician, and shall prescribe by ordinance his powers,
duties and compensetion.  Article 543 provides that he may be author-
ized by the City Council, when the public interest requires, to exercise
for the time being such of the powers and perform such of the duties as
Chiel of Police as the City Council may, in their discretion, desire; and
he may be authorized to enter houses and other buildings, private or.
public, at all times in the discharge of his duties under the law, having
lirst asked permission of the owners or occupants.  The City Council has
power to punizh by fine and imprisonment, or either, any neglect or re-
fusal to observe the orders and regulations of the Health Physician.

Artiele 4330 provides that all quarantine officers appointed by the Gov-
ernor shall be selected and commissioned by the Governor of the State,
and shall be paid by the State. 1t further provides that all quarantine
oflicers, whether of towns, cities, counties or State, shall be authorized
to administer oaths to any person or persons suspected of violating quar-
antiné regulations, and any person or persons swearing falsely, shall be
punished according to the provisions of the Penal Code.

It will be noted, therefore, {rom the above that the Health Physician of
the ecity is an officer recognized under the law, and the City Council may
pay him compensation, and as I understand both from your oral and
written statements, Dr. Yandell, if appointed City Health Officer, will
receive a stipulated salary per month. It will be further noted that the
article providing for the appointment of quarantine officers provides that
they shall be paid by the State. Both positions are unquestionably ofti-

Jees of emolument and under the provisions of the Constitution no one
man can rightfully hold both poxitions.
Very truly vours,
(Signed) M. M. CraxE. Attorney-General.

SAM HOUSTON NORMAL. !

Available school fund eannot be applied to the support of the Sam llouston
Normal School.

ATTORNEY-GENERAL’S OFFICE,
AustiN, May 1st, 1897,
Hon. C. L Culberson, Governor, Capilol. .

Deaw Sik: Yours asking whether the-publie free school fund of the
State may be applied to the support of the Sam 1louston Normal is he-
fore me.  The question involves a construction of Section 5, Article VIL.
of the State Constitution, and indirectly involves Section 3 of the same
article.  Section ¢ reads as follows:

“One-fourth of the revenue derived from the State occupation taxes,
and a poll tax of one dollar on every male inhabitant of this State between
the ages of twenty-one and sixty vears, shall be set apart annually for the
benefit of the public {ree schools, and in addition thereto, there shall be
levied and collected an annunal ad valorem tax of such an amount not to
exceed twenty cents on the one hundred dollars valuation,.as, with the
available school fund arizsing from all other sources will be sufficient to
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maintain and support the public free schools of this State for a period
of not less than six months in cach year; and the Legislature may also
provide for the formation of school districts within all or any of the coun-
ties of this State by gencral or special law, without the local notice re-
quired in other cases of special legislation, and may authorize an addi-
tional «d valorem tax to be levied and collected within such school dis-
tricts for the further maintenance of public free schools and the erection
of school buildings therein: procided. that two-thirds of the qualified
property tax-paying voters of the district voting at an election to be held
for that purpose shall vote such tax not to exceed in any one year twenty
cents on the one hundred dollars valuation of the property subject to tax-
ation in such district, but the limitation upon the amount of district tax
hercin authorized shall not apply to incorporated cities or towns consti-
tuting independent school districts.” -

Section 5 reads as follows:

~The principal of all bonds and other funds, and the principal arising
from the sale of the lands hercinbefore set apart to =aid school fund and
all the interest derivable therefrom and the taxes hercin authorized and
levied shall be the available school fund, to which the Legislature mav
add not exceeding one per cent. annually of the total value of the perma-
nent school fund, such value 4o be ascertained by the Board of Educa-
tion until otherwise provided by law: and'the available school fund shall
be applied annually to the support of the public free schools.  And no law
shall ever be enacted approprrating any part of the permanent or avail-
able school fund to any other purpose whatever: nor shall the same or any
part thereof ever be appropriated to or used for the support of any secta-
rian school; and the available school fund herein provided shall be dis-
tributed to the several counties according to their scholastic populalion
and applied in such manner az may be provided by law.”

Section 3 seems to indicate the character of free schools to which the
funds denominated “Available School Fund” may We applied. It cannot
be read without leaving the conviction that the character of school meant
was the ordinary district or community public scheol. This view is very
much strengthened by the provision in Seetion 3 which makes it the duty
of the Legislature to supplement the funds on hand by taxation “sufficient
to maintain and support the publie free schools of this State for a period
of not less than six months in each vear.” This language would be
hardly applicable to such schools as the Sam Houston Normal, and cvi-
dently was intended by the Constitution makers as relating alone to the
ordinary public free schools. Section 5 plainly defines what shall con-
stitute the permanent and available school funds and the sources from
which thev may be derived. It expressly limits the purposes to which the
available fund shall be applied, viz: “to the support of the public free
sehool<”  This limited application iz made doubly sure by the prohibi-
tion. “And no law shall ever be enacted appropriating any part of the
available school fund o any other purpose.” ~ The time when it shall be
applied is also stated, “The available school fund shall be annually ap-
plied.” ete.  The manner of distributing this fund for use in the public
free schools is also fixed in the section quoted: “And the available school
fund herein provided shall be distributed to the several counties,” ete.
The hasig of this distribution is not left in doubt: “The available school
fund herein provided shall be distributed to the several counties accord-

[
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3.
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You are therefore respectlully advised that while the Legislature.

under authority of Section

Article TTL, of the State Constitution.

may levy taxes to supporl the Sam ITouston Normal and schools of th at

charactoer.

the available school fund for it

that 1t i~ withowt power to arbitrarily appropriate any part of

< maintenance,  That fund must be dis-

tributed to the <everal countices in accordance with their scholastic pop-
ulation, as the Constitution requires,

(Sign

BOART

Very truly vours,

cd) ML AL CraxE, Attorney-General.

) OF TRUSTEES

City Council—Cannot abolish hoard of trustees when city has assumed control of
her public free schools under the provisions of the Act of 1883.

ATTORNEY-GENERAL'S OrriCE,
AvstiN, May 22, 189

[Ton. T M. Carlisle. Stale Superintendent, Ete., (apzto?
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referred to this department for answer, that the City of Terrell at some
period, not stated, under the Act of lbb (Articles 4018 to 4021 in-
clusive, Revised btatuteb), by proper and legal proceedings of its City
Lounul placed the control and management of the public free schools
(said city having theretofore assumed exclusive control of said schools) in
a bvard of trustees; that it is now proposed by said City Council to
abolish said board of trustees and for said City Council to assume control
and management of said city public schools.

The question propounded to this department for answer is: The City
Council having determined that the city publie schools should be under
the exclusive control and management of a board of trustees under the
et of 1883, has said City Council the power to abelish said board of
trustees and assume control and management of said public schools?

By the Act of 1883 it is provided :

1. That the city council of any town or city having one thou~and in-
habitants or more, “and which-has or may assume exclusive control of its
public schools, may place the control and management of its public
school= in a board of trustees.

2. The exelusive power of controlling and managing and governing
said xehools is vested in said board of trustees.

3. 'The power of said board of trustees to regulate, control and govern
said schools is equal in every respect to that which the City Council had
previous to the creation of said boavd.

That construetion of a statute is most correct which nearest approaches
the legizlative meaning and intent.  All rules of construction are framed
with the view of such ascertainment. Then the question arises: Did the
Legislature intended that the City Council should have the power of abol-
shing said board of trustees?

In answer to this question it may be =aid (1) no provisions are made
for the abolition of said hoard of trustees. (2) The trustees are ap-
pointed for a specified term: each trustee iz required to take an oath of
office before assuming the duties of same.  (3) In case of vacancy, power
to fill i limited to the unexpired ‘term.  (4) The management, contiol
md government of said public schools are taken away from the said city
council and vested exclusively in said hoard of trustees.” (5) The power
and authority of said hoard of trustees is equal in every respect to that
which the City Council had previous to the creation of said board. To my
mind the above five specifications all strongly indicate that the Legis-
Tature (did not intend that said hoard of trusfees should be qbohched at
the “sweet will” of a City Council. I the City Couneil can abolish said
hoard of trustees, what steps are neeessary, when can it he done, by what
procedure®  The statutes are silent.  Who is to sav? (‘an it be done
while the schools are in session, operated under rules and regulations
preseribed by said board. conducted by teachers emploved and under the
government of said hoard? To sav ves, would be to hold that the effi- -
ciency and welfare of said &chools might be greatly endangered. If such -
a chanee can be made, as no time is preseribed by the law, such change
mav L made at any time. Under the view that the City Council may
abelizh said hoard, then it follows that said hoard having heén created

“mav he abolished, :Lnd having been abolished may be again created, and
80 on ad infinitum. With ecach change of city administrations comes a
charve in the manner and mode of controllmfr and governing the public
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schools of said c¢ity. Could anything be imagined that would be more
detrimental to the upbuilding of the public schools? I do mnot believe
that the Legislature intended to so jeopardize the best interest of the pub-
lic schools of said towns and cities by granting, expressly or implicd, to
the city councils of said towns and cities the power of constantly chang-
‘ing the management of their publie schools.

It is true, that it is a correct rule of law, which applies alike to city
couneils as well as to other legislative bodies, that the expressed au-
thority to enact carries with it the implied authority to repeal that which
was enacted. But this rule is not herein in any manner involved, because
the vesting of the trustees with power to control, manage and govern the
public schools does not emanate from the legislative act of the City Coun-
cil, but such power is vested in said board by an'act of a higher legislative
power, viz.: the Legislature 'of the State of Texas. Therefore, the right
to repeal the act vesting in said board the exclusive control and manage-

“ment of said public schools rests, not with the City Council, but with the
Legislature. It is true that the City Council has the right of appointing
said trustees, and consequently the right to remove from office. But such
right of removal must he exercized only in the manner pointed out by law.
That is to say, such removal must be made in the manner preseribed in
Artiele 564, Revizsed Statutes. Besides, such a removal does not abolish
the office, but simply creates a vacaney, and the City Council has power
(and according to my view may he compelled) to fill said vacancy for the
unexpired term. There i another proposition which I think settles this
rquestion bevond doubt. 1t is a familiar rule of law that municipal char-
ters are subject to repeal or amendment at the pleasure of the legislative
power granting them. See AL & Eng. Eney. of Law, Vol. 15, p. 971, and
long list of authorities cited.  FEvery additional right, privilege or au-
thority granted to a municipal corporation by the legislative body ereating
1t 1s an amendment to its charter. To illustrate: By an act of 187,
Chapter 67, all ¢ities and towns within this State were authorized o ac-
quire the exclusive control of the public schools within their limits. The
aceeptance of the provizions of said act by any city or town has the effeet
ol amending the charter of =uch ¢ity or town in that particular, and the
power and privilege granted by said act becomes a part of the charter
privileges of said ¢ity. The Legislature may, if it chooses, leave it op-
tional with the municipal corporation as to the acceptance of said amend-
ment. 54 Gal 31709 Moo, 507 But if such amendment is accepted by
such municipal corporation, then the =aid municipal corporation is power-
less to amend =aid amendment, just as much <o as to, annul any other
provision of its charter, for that wonld he amending its own charter,
which a municipal corporation cannot do. Within the various acts of
the Legislature granting to cities and towns the right of assuming ex-
clusive control and management of their public free schools, such cities
and towns could not excreise such right. Neither can such right be ex-
ercised by said cities and towns except in the manner and to the cxtent
authorized by said acts. Now, the city of Terrell is incorporated under
the general law, Title VIII, of the Revised Statutes of 1895. Said gen-
eral ‘statute constitutes its charter. Any additional rights, privileges.
ete., granted to said city of Terrell is an amendment to its charter, that
15, additional ?Il_arte;' rights. By the act of 1879, cities and towns are
granted the privilege of assuming control of their public schools. By said
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act the acceptance of this right is made dependent upon an election or-
dered for that purpose, and by said act an election 1s also provided to
determine whether or not the control and management of said schools
shall be vested in the City Council or a hoard of trustees to be elected by
the voters of said city. 1f as a result of said election it should be de-
termined that a city should assume control of its public schools and that
said control be vested in a board of trustecs, then the charter of said city
as to its public schools would be to the effect that the city should have
exclusive control of its public schools and that said control should be

vested in a board of trustees. It could hardly he contended that under

i

such a state of facts the control of the public schools by the city could be*

abolished by the authority of the city, or that the control of said schools

could be other than by a board of trustees in compliance with the charter

rights. By the Aet of 1883, as heretofore stated, it is provided that
any city or town of a certain class having or that may asswme control

of its public schools, that the City Council of said city may appoint a:

board of trustees, which board should have exclusive control and manage-
ment of said public schools. When under this act such town or city
appoints such board of trustees as provided therein, such town or city ac-
cepts the provisions of said act, and the rights thereunder granted' be-
come a part of the charter rights of said town or city. It is plain that

the City Council could not create such a hoard of trustees for the ex-

clusive management and control of its public schools without an express
grant of the Legislature. Tt is true that this amendment to the charter
riehis of said town or eity is left optional with such town or city, yet when
accepted (and it is aceepted by appointment of trustees under said act)
it then becomes a part of the organic law of said town or city, and said
town or city is powerless to annul the same. Tt is in effect the city saying
that we aceept this provision of the Legislature, and hereafter will
control our schools in the manner therein specified. By rejecting the said
- act or refusing to accept the same, the charter right of the city for the
control of its public schools remains in the Citvy Council. A= soon as
trustees are appointed by the City Council according to the provisions of
the \et of 1883, they hecome vested with the exclusive power of manag-
ing, controlling and governing the public sehools of said cify, not by vir-
tue of any legislative act of the City Council, but by virtue of the act of
the Legislature, and in my opinion the City Council is powerless to annul
the act of aceeptance, because by said act of acceptance the rights pro-
vided for in =aid act become the charter rights of said city, and to annul
such an acceptance would be. in effect, amending its own charter, which
a city cannot do. ‘

Tor the reasons herein given, T am of the opinion that the City Council
of the City of Terrell cannot aholish the hoard of trustees and assume
conirol of its publie schools. ;

Yours very truly,
' " (Signed). Jomry M. Krxa.
Office Assistant Attornev-General.
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DIRECT TAXN FUND-—DISBURSEMENT OF,

AITORNEY-GENERAL’S OFFICE,
AusTIN, June 1st, 1847,
Hon. C. A. Culberson, Governor, Capitol.

Dear Sik: Replying to your inquiry made some days ago L beg to <y
that I have considered the question ol the dishursement of the fund now
on hand as a direet tax fund.

In 1891 Congress appropriated out of any money then in the treasury
“such sums as may be necessary to reimburse cach State, Cerritory and the
District of Columbia, for all money found due them under the provisions
of this act,” said money to be paid to the Governors of the States and
Territories in full satistaction of all claims ‘against the United States
on account of the levy and collection of said direct tax.

The act further provided:

“Such sums ghall be held in trust by such State, Territory or the -
trict of Columbia, for the benefit of those persons or inhabitants from
whom they were collected or their legal representatives.”

It further provided that “all claims under the trust heretofore created
<hall be filed with the Governor of such State or Territory and the Com--
mivsioner of the District of Coluwmbia respectively within six years atter
the passage of thix act.” The act wax passed March 2nd, 1891, [t was
further provided that all claims not on file should be forever barred.
(United States Statutes at Lavge, Vol. 26, p. 822. "The method of
proving the claims was scemingly left to the States.

On June 29th, lon W. IL. 1. Miller, Attornev-General of the United
States, advised the Secretary of the Treasury substantially that the
amount of money collected as interest and penalties should be refunded o
the several States, under the terms of that act.  In other words. he held
that it was the intention ol Congress to refund the direet taxes. the m-
terest and penalties collected.  The act also requirved the State to aceept
the provisions thereof hefore the money could be paid to theseveral States.
This was done by Texax.  (Sce Resolution, approved April 11th, 1893,
Acts of 1892, p. 61.)  The Legislature by Act approved March 15th,
1893, undertock to dircet the manner of disbursing the fund so received.
(See Acts of 1893, p. 28.)  This act was still further amended in 1895.
(See Acts 1893, p. 30-1.)

[t scems that in remitting this monev to the Governor the Treasurer
indicated the aimount that had been collected and the amount that had
heen eollected as penalties and interest, as far as the records hefore that
officer enabled him to state. T the State officers were bound by his caleu-
lations on that point it would hecome their duty to refuse to phv any {ur-
ther claims for penalties or interest now on file for thereason thatthe fund
from which these pavments could he made is exhausted. But inasmuch
as the act of Congress did not aunthorize the Treasurer to do more than
remit the entire sum of monev which had been collected from - cifizens
of Texas to the Governor and left the States the ‘duty of determining
from all the evidenee accessible who should rTeceive the money thus re-
mijtted to it, the statement of the Treasurer is not conclusive on that
point. It is sufficient, however. to require the State officers to carefully
serutinize and weigh the testimony in support of claims now presented.
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It mnay be that the information upon which the Treasurer made the state-
ment was at fault, because the payment of this money into the Federal
treasury was made more than a quarter of a century before thic*refund-
ing act was passed.

My conclusion is, therefore, that if the State officers whose duty it is-
to pass upon these claims believe that they are valid and that they ‘have
never heen heretofore paid, that they are proper charges upon the funds
now in the custody of the State, provided, of course, that they were filed
within the time fixed by law. : '

Very. truly vours, '
(Signed) M. M. Craxe, Attornev-General.

BEQUESTS TO CONFEDERATE HOME,

The ceneral control and management of the Confederate ome being vested by
~tatute in a Board of Managers, they are authorized to accept a charitable be-
(uest for the ome.

ATTORNEY-GENERAL'S OFFICE,
AvsTtiN, June 10, 1897,
Hon. Chas. A, Culberson, Governor, Capitol.

Dear Sir: In vours of the Tth inst. you request an opinion as to
whether under existing law the Confederate lHome is authorized to accept
a charitable bequest, and in reply to same I beg leave to answer as follows:

1. Bequests to charitable uses are not within the constitutional pro-
hibition of perpetuities and entailments. - ‘

15 Texas, p. 359,
22 Texas, p. 360.
27 Texas, p. 173
2. 1t is undoubted that the State has the capacity to take By deed or
dovise,
5 Texas Sup., p. 291.
4+ Texas, p. 425,
T Texas, p. 350.

3. It does not require legizlation to empower the proper department
o act in receiving the bequest.  The power exists as an incident to zov-
ercianty, and may he exercised by the proper department if not forbidden
by legislation. -

25 Texas Sup., RY0.
3 Wheat., 172.

5 Peters, 114

10 Peters, -343.

15 Peters, R90.

12 Howard, 107.

1. The United States and cach one of the separate States may sustain
the haracter of trustee. They have the capacity to take and excecute
tru~* for every purpose. ’

Perry on Trusts, Vol. 1, Sees. 40 and 41.
Lewis on Trusts, p. 22.
5. The statutes of the State of Texas provide that the general control,
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management and direction of the affairs, property and business of the
Conf.edemto Home shall he vested in a Board of Managers. Under this
provision 1 think that the Board of Managers will be authorlzed to recelve
the bequest.
Very respectfully,
(Signed) E. P. Hiwny, Office Assistant Attorney-General.

CORPORATION, TOREIGN.

A corporation chartered under the laws of another State and not thereby author-
ized to do business in such State. ean not be permitted to do business in this
State.

ATTORNEY-GENERAL'S OFFICE,
AUsTIN, June 19, 1897,

Hon. J. W. Madden, Secrelary of State, Capitol.

Dear Sik:  Your favor to hand relating to the application of the Port
Arthur Light and Gas Clompany for a pornut to do business in Texas.

From the charter presented, it appears that it is a corporation ereated
under the laws of Missouri, for the purpose of operating in Texas only,
and not in the State creating it.  We construe our statute (Article 745)
permitting foreign corporations to do business here, to apply to those cor-
porations that also are perniitted to do business in the State of their crea-
tion. In so far as this statute relates to the class of corporations, in our
opinion, it is simply a declaration of the ordinary rules of comity obtain-
ing between the States in such matters, and by this rule corporations are
allowed to perform xuch acts in a foreign State as they are empowered to
perform in the State creating them. Bank vs. Earle, 13 Pet., 277. |

No rule of comity will allow one State to spawn corporations and send
them forth in othen States to do husiness there when they are not author-
ized to do such husiness within itz own boundaries.

Land Grant B. C'o. vz Coffey (Yo, 6 Kan., 245.

i v=. Buch, 12 N. T, Eq.. 31,

6 Thompson, Corporations, Sees. 7875-7896.

You are therefore advized that this permit should not be issued.

Very truly vours,
(Signed) T. A. Friier, Office Assistant Attorney-General.

JUDGMENT OX LIQUOR DEALERS BOND.

The Governor i~ not authorized by law to grant relief from a judgment upon a
liquor dealer’s bond.

ATTORNEY-GENERAL’S OFFICE,
AvsTiv, June 25, 1897,
The Honorahle Board of Pardons, Capitol. -

GENTLEMEN :  We heg to acknowledge receipt of yours of recent date.
in which vou ask the follo“m«r

“Where the State, for tho use of the county, sues and recovers for 2
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breach of one of the conditions of a ligor dealer’s bond—say, keeping such
a screen as the law prohibits—is the Governor authorized to grant relief
from the judgment?” o

Article 3380, of the Revised Statutes of 1895 provides that any person
desiting to engage in the sale of liquor shall enter into a bond conditioned
among other things, that he shall keep an open house; the same section
defines an open house to be one in which no sereen or other device is used
that will obstruet the view, and for a violation of the conditions of the
bond authorizes the county and district attorney to institute suit in the
name of the State for the use and benefit of the county, against the prin-
cipal and sureties on the bond, and the amount of $500 as a penalty shall
he recovered, ete. It 1s a familiar rule of construction in this State that
when the Constitution” defines the powers of an officer, he is confined. to
the powers enumerated, and the express mention of such powers negatives
the existence of others. The Constitution of this State declares that in
all eriminal cases, except treason and impeachment, the Governor shall
have power, after conviction, to grant reprieves, commutations of pun-
ishments and pardons, and, under such rules as the Legislature may pro-
vide, he shall have power to remit fines and forfeitures. Constitution,
Article 4, Seetion 13.

The Legislature, as provided in the Code of Criminal Procedure, Chap-
ter 4, Title XTI, has authorized him in all eriminal actions, except treason
and impeachment, to grant pardons and remit fines and forfeitures of
recognizances and bail bonds. .\ judgment upon a liquor dealer’s bond,
under the statute above mentioned, is neither a fine nor forfeiture, but a
penalty for violation of some of the conditions of the bond. The real
inquiry 1s, whether a proceeding against a liquor dealer and the sureties
upon his bond to recover the penalty provided for in the statute is a crim-
inal caze within the meaning of Article IV, Section 13 of the Constitu-
tion. The Court of Civil Appeals. in the case of Taylor vs. Goodrich,
decided February 24, 1897, held that the term “eriminal cases,” as there
nsed. was intended to be understood as meaning those cases and crimes
provided for in the Criminal Code, for which a conviction must be had
i the manner provided by law for the trial of eriminal cases. Snuits for
recovery upon liquor dealer’s bonds are authorized by Article 3380, Re-
vised ('ivil Statutes of 1895, which provides that the bond may be sued
on at the instance of any person aggrieved by the violation of its provis-
ions, and in addition to eivil proceedings for individual injuries brought
on =aid bonds, suit may be instituted in behalf of the State for a breach
of the conditions of said bond. The provisions of this statute, we think,
necessarily make a suit of this character a civil proceeding. and numer-
ous cases of this character can be found decided by the Court of Civil
Appeals, and thev seem to have been uniformly treated as eivil suits.. We
conclude, therefore, that as the Constitution and statutes limit the power
of the executive to pardon in criminal cases and the remission of fines
and forfeitures, that he would not he authorized to grant relief-from a
judgment upon a liquor dealer’s bond, and you are so advised.

Respectfully, .
(Signed) E. P. HiLy, Office Assistant Attornev-General.
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OCCUPATION TAXES. »

3 A
Occupation taxes are payable annually in advance, except where otherwise =pe-
- cially provided.

ATTORNEY-GENERAL’S OFFICE,
AusTiy, July 20, 1897
Alon, R.W. Finley, Comptroller, Capitol.

Dear Sie:  In your letter of recent date to this department you call
attention to the fact that in . B. No. 24, “An et to amend Article
5049, R. 8., it is provided that upon the occupations named in said act
an annual occupation tax iz to be levied and colleeted, which oceupation
“tax shall be paid annually in adrance, except when herein otherwise pro-
rided,” ote.; and that in Article 5050 of the Revised Statutes of 1895,
thix provision is found: “Any one wishing to pursue any of the occu-
pations named in this chapter (oceupation tax law?), upon which a county
occupation tax may be levied, may do so by paying the sume quarterly.”
The intention of the Legislature, as expressed in amended Article 5044,
to require occupation taxes (except wherein said act otherwise provided)
to be paid for one vear in advance could scarcely have been more aptly and
clearly expressed—"which shall be paid annually in adrance” certainly
could have no other meaning.  This intention is further emphasized hy
a provision found in subdivision one of said act, to-wit: “FEvery per-
son, firm * ¥ *  desiving to scll goods, wares or merchandise within
this State, <hall, before pursuing such oceupation, pay the tax for one
year, and take out a license,” ete. Then again, Article 5049, prior to =aid
amendment, did not contain the words, “shall be paid annually in ad-
vance, except when herein otherwise provided.” The inserting of this
clause was one of the amendments made to said article, and therchy the
Legislature called direct attention to the intent to make said taxes annual
raxes to be paid in advance.  On what occupations should the tax he
paid annually?  On all occupations except wherein the act otherwise pro-
vided.  Are persons, ele., pursuing occupations upon which a county oc-
cupation tax may be levied vequired by said act to pay said occupation .
tax for a vear in advance? Certainly so, unless as to such oceupation
it is otherwise provided in the act : because it is expressly provided in said
act that any person pursuing any occupation named in said act shall pay
an annual occupation tax, which =hall he paid annually in advance. v~
cept achen hierein otherwise prorided.  Ts it otherwise provided in the
act?  No, it iz not. T, therefore. conclude that the proper construction
to be.placed npon =aid act (upon this point) is as follows:

1. The general rule is that all occupation taxes must be paid for one
vear in advance.

2. That where a different rule prevails it is expressly so stipulated in
the act. : !

3. That accupations upon which counties mav levy an occupatinn tax
are not, as zuch, an exception from the general Tule.

Now, if «aid act of the Twentv-fifth Tecislature amending Article
5049 requires persons pursuing occupations upon which counties may
levy an ocenpation tax to pav said tax annually and inadvance, then =0
mneh of said act is in direct conflict with so much of Article 5050. which
provides:  “Any one wishing to pursue any of the occupations named
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in this chapter, upon which a county occupation tax may be levied, may
do 30 by paying the same quarterly.” One requires the tax to be paid
for ong year, in advance; the other gives the right to pay quarterly.
They can not be reconciled. Both can not stand. Which is the Jaw?
There is no clause found in said act repealing all laws or parts of laws'in
contliet therewith, and if the provision in Artiele 5030, giving the right
to pay quarterly, is repealed by the said act amending Article 5049 it is so
done by implication. Repeal by implication is not looked upon by the
courts with favor, but the rule seems to be that, “1f two statutes on the
same subject are mutually repugnant and irreconcilable, the latter act,
without any repealing clause, operates, in the absence of expressed intent
1o the contrary, as a repeal of the carlier. But even in such case the old
law is repealed by implication only pro tanto to the extent of the repug-
naney.”
Authorities:, ,
Am. & Eng. Eney. of Law, Vol. 23, pp. 479, 180, 481 and 482 and the

!

numerous authorities cited in notes.

Endlich on Interpretation of Statutes, See. 187.

5 Texas, 418; 8 Texas, 623 20 Texas, 355:22 8. W. Rep., 665.

Now, applying the above rule of law to the question hefore us. we find
that Articles 5049 and 5050 of the Revised Statutes are upon the same
subject, and that Article 5049, as amended by H. B. No. 24 of the
Twenty-fifth Legislature. contains, as hereinbefore pointed out, a pro-
vision that iz repugnant and irreconcilable with a provi<ion found in
Article 3050, Therefore, it follows that II. B. No. 24, being the latest
leei<lative_expression npon the subject, repeals 20 much of Article 5050
as Is repugnant thereto and irreconcilable therewith—“the old law is re-
pealed by implication only pro {anto 1o the extent of the repugnancy.”

You are therefore advised that all occupation taxes are payvable an-
nually in advance. exeept ax otherwise stipulated in . B. No. 24, amend-
g Article 5049, . '
. Very truly vours,

s (Signed)  Jomrx M. KiNe,
- Office Assistant Attornev-General.

{
:
!

INVESTMENT OF SCHOOL FUXD.
-t

Counties desiring to purchase county bonds as an investment for the county school
fund can pay a premium for said bond«.

ATTORNEY-GENERAL'S OFFICE,
Avstiv, August 28, 1897,

3
Hon. J. M. Carlisle, Superiniendent of Public Instruction, Capitol.

Mk Str:  This department is in receipt of your favor of recent date
asking if counties desiring to purchase county bonds as an investment for
the county school fund can pav a premium for said bonds, and in reply I
hew 0 state as follows: Artiele VII, Section 6, of the Constitution of
thi- State provides:

A lands heretofore or hereafter granted to the several counties of
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this State for cducational purposes are of right the property of said coun-
ties, respectively, to which they were granted, and title thereto is vested
in said counties. * * *  [ach county may sell or dispose of its lands,
in whole or in part, in a manner to be provided by the commissioner’s
court of the county.  * * * Said land and the proceeds thereof, when
sold, shiall he held by said eountics, alone as a trust for the benefit of pub-
lic schools therein: said proceeds to be invested in-bonds of the United
States, the State of Texas, or counties in said State, or in such other se-
curities and under such restrictions as may be preseribed by law; and the
counties shall be responsible for all investments ; the interest thereon and
other revenue, exeept the principal, shall be available funds.”

In 1893 the Legislature appended the above section of the Constitution
as a part of the-school law of this State (Chapter. 6, Title 66, Revisel
Statutes, 1895), but imposed no further restrictions, as to the investment
of the proceeds of said lands.  The law then, as I dnderstand it, confers
upon counties the power to invest in honds of the United States, the State
ol Texas or counties in the State of Texas, without any limitation as to
the, price to he paid.  There is no question about the authority of the
county to invest the fund in county bonds. the-Supreme Court of this
State having held that Article VII, Section 6, of the Constitution con-
ferred such power- (86 Texas, p. 234). The only question is, whether in
the exereise of that power, the county is anthorized to pay more than the
par value ofgtlie hpndz. The power is given to invest in county bonds
“under such restrietions as may be preseribed by law.” The interpreta-
tion given the language hy the Supreme Court is that the Legislature
might throw restrictions around the investment, and not that it was bound
to do so before the power to make the investment could be exercised. The
word “may” ordinarily signifies permission, and not command (86 Texas,
p. 239).  The Legislature having conferred upon counties the right and
power to inrest the county bonds, and having imposed no limitations or
restrictions as to the price to be paid for said honds, the presumption
would be that it-was left to the judgment and discretion of the county fo
carry into effect the power granted, and contemplates the purchase of and
mvestment i such‘county honds as in the opinion of the county might be
deemed desirable. The object of this provision of the Constitution was
_ 1o cnable the several counties of this State to invest their permancnt

“sthool fund =0 ax to make it return or vield interest, the latter to be avail-
able funds.  This object can be accomplished by the purchase of interest-
bearing county honds. cither at their face value or less. the Constitution
making the counties responxible for the preservation of so much of the
f‘l‘md A may be invested.  The Constitution and statute use the word

mvest,” and in order fo harmonize with the purpose and object of the
power granted a oqnshjn"r-‘ri(m broad enough to give it force and signifi-
cance must he given. To resriet counties to the investment in such bonds
only as could he purchased at their face value would deny them the mght
to buy the most seeure and desirable honds in the market, and in a large
degree nullify the express power granted to “invest,” and would be ¢iv-
mg the law a construetion inconsistent with the right expressly recog-
nized. In conclusion, yvou are respectfully advised by this department,‘

~ 1. That the C‘on:\:titutim] and statutes of this State expressly author-
ize the several counties of this State to invest the permanent school fund
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of said counties in interest-bearing county bonds, and that the counties
shall be responsible for all investments.

2. That the Legislature having failed to avail itself of the permission
granted by the Constitution to impose any further limitations or restric-
tions as to investment of the permanent school fund of the several coun-
ties in county bonds, the price to be paid for said bouds is left to the judg-
ment, diseretion and control of the counties, and it in the opinion of the
comissioners’ court of any county, it is deemed advisable to pay a pre-
mium for county bonds in making an investment of the permanent school
fund of the county, they have authority to do so.

Respectfully submitted. . '
(Signed) E. P. Hin, Oflice Assistant \ttorney-General.

PURCHASE OF LAXD.

A re~ident upon a town lot can not purchase additional lands under Chapter 129,
Section 4218fff, Acts of 1897. A person who has only filed his application
for a homestead has no right to purchase additional =ections as an actual
~hona fide owner and resident.” '

:]

ATTORNEY-GENERAL'S OFFICE,
AUsTIN, September 10, 1897,

Hon. A. J. Baker, Commissioner General Land Office, City.

Dear Sir:  Reply to your two questions propounded by your favor of
the 4ih inst. : :

1. Section 4R18£ff, Acts of 1897, in its entirety, reads as follows:

“Any actual, bona fide owner of and resident upon any other lands con-
tiguous to said lands, or within a radius of five miles thercof, may also
buy any of the aforesaid lands, but in such caxe a failure to reside upon
cither his other lands or a part of the additional lands so purchased by
him, s0 as to make his ownership and occupancy thereof continuous for
three years, shall work a forfeiture of such additional lands so bought
from the State, unless he shall have sold his lands to another who may
and does complete a three years continuous ownership and occupaney of
and residence upon his said lands as above stated and as herein required
of actual settlers.”

In my opinjon an owner and resident upon a town lot cannot purchase
additional -lands under this scction. Within the meaning of “‘other
lands™ the Legislature did not intend to embrace town lots.  While tech-
nically “other lands™ would include a town lot, vet the common and ordi-
nary u=e of this language, by which we are to be guided in this instance,
it would not be so understood and the Legislature evidently used the
" phraze in the sense ordinarily given it.! Also in other sections of the act,
and notably in Section 4318t the terms “lands™ and “other lands” are in-
disputably used in the popular sense above indicated and not as embrac-
ing lown [lots, but meaning agricultural or grazing lands. There is
nothing in the context to justify the holding that a different meaning
was intended by the use of the phrase in the section quoted. ,

2. Tt is my opinion that the Legislature did not intend to embrace
within the meaning of “actual bona fide owners and resident upon other
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lands™ a persor who has only filed his application and field notes upon

public domain as a homestead, but \x/rh’o has not occupied the same for the

term required to complete his title. 7 It will be noted that the provisions
of the seetion under discussion permit “the owner or resident” therein
mentioned to remove from his own kand to the additional land purchased,
and that if his residence i= continuous for three years upon his other lands
or upon a part of the additional lands so purchased, he complies with the
law entitling him to the additional. purchase. - '
This could not he applicable to @ homestead of the public domain while
his title was ripening, hecause his removal therefrom on to the additional
purchase would destroy his homestead right.  The Legislature could not
have =o intended. [t ix undoubtedly true that a homesteader, generally
gpeaking, while hix title is =till under process of maturing, is an owner
and can maintain the action of trespass to try title, still we think that it
was not intended to make this section applicable to such cases, and {liat
he has no right to purchase until his title has fully matured. :
YVery truly vours, -
(Signed) T. \. Frrier, Office Assistant Attorney-General.

OCCUPATION TANX ON BILLTARD TABLE.

Upon every pool or billiard table n-ed for profit occupation tax of twenty dollars
must be paid. Used for profit™ delined.
ATTORNEY-GENERAL'S OFrics, )
AvstiN, October 16, 1897

i

Lee Thawkins, sy Coundy Aorney, Waorahachic, Texas. :
Dese St Inovour letter of recent date vou propound the following
questions to this department, viz, : '
Lo a party should he prosecuted for having a billiard table in-his
saloon without paving the tax as required i =ubdivision 17, of Chapter

(3, page 4t et ol the 25th Legislature, Special Session, could he de-
teat the action by proof that no fees were charged for using same, hut
that it was absolutely free to his customers® ',

2. Is the presumption that the location of the table in the saloom suf-
fictient to indicate that it was used for profit; or can this presumption be
rebutted or overcome hy proof to the contrary ?

Said =ubdivision is as {ollows: )

“From every billiard. pool table, or anything of the kind wused for
profit. twenty dollar<: and any such table used in connection with any
drinking ~aloon. or other place of business where intoxicating liquors,
cigars, or other things of value ave sold or given away, or upon which any
money or other thing of value iz paid, shall be I:egarded as used for,
profit.”

The first question that arisez in this conneetion iz: “When are billiard
tables, ete., subject to the tax under this subdivision?” It is necessary to
determine this, because no person is subject to prosecution for failure
to pay the oceupation tax upon the table kept by him, unless said fable
1> such a one ax is subject to the tax under the I'Si'ovisions of said subdi-
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vision. "T'he answer to the question is very apparent, i. e., a table used for
profit. When is a billiard table, etc., used for profit? If said subdivision
had read “from every billiard table, pool table, or any thing of the kind,
twenty dollars,” then in construing the phrase “used for profit™ would
have been given its common or proper meaning, which would be, as T
take it, charge for the use of said table, or table fees. That is, persons
muxt pay something to play upon said tables; in contradistinction to the
use of the table free of charge—no table fees charged—and hence no table
would be subject to the tax unless charges were made for the use of the
same. 1t is a general and primary rule of construction, when there is
nothing in the statute to indicate that a word or phrase is used in a par-
ticular or technical sense, that it is to be taken in its-common or proper
meaning. ‘

Anm. & Eng. Ency. of Law, Vol. 23, page 326.

12 Texas, page R73.

16 Texas, page 382.
- R6 Texas, page 469.

4 Texas App., page 599. 4

According to the above rule it follows that unless there is something
in said subdivision to indicate that the phrase “used for profit” is used.in
any other than its common or popular meaning, only tables for the use of
which charges are made are taxable. Is the phrase “used for profit” used
I any other than its common or popular meaning, or is it used in a pe-
cullar or more extended sense?

This subdivision may be divided as follows:

1. It levies an occupation tax on cvery billiard table, etc., used for
" profit.

2. It gives the legislative interpretation of the phrase “used for

profit.”

What is the legislative interpretation of the phrase “used for profit™?
The answer is found in the subdivision itself, to-wit: Any such table is
used for profit when, k .

(1) In connection with any drinking saloon.

(2) When used in connection with any other place of business where
intoxicating liquors, cigars or other things of value are sold or given
away. ‘

(3)  Any table upon which any money or other thing of value is paid.

So it appears that the Legislature in this subdivision gives the phrase
“used for profit” a peculiar and more extended meaning than it would
have if confined to its popular or common meaning.

. That portion of subdivision 17 which provides “And any such table
used in conneetion * -*~"* ghall be regarded as used for profit,” is
nothing more than what is called an interpretation clause: that is, it
* defines the meaning of some word or phrase used in said subdivision. .In
 this case it defines the meaning of the phrase “used for profit.” Now it
" is a rule’of construiction that any provision in a statute which declares
its meaning or purpose is authoritative, whether it relates to the meaning
of the whole act, or of a single section, or of a word, it is a declaration
having the force of law. - _ .
Sontherland on Statutory Construction, Section 402. ‘
, Agdin, where the intérprétation clause is that a particular word or
' Phrase shall include a variety of things not within its general meaning,

[3
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it 1s a provision hy way ol extension as to the meaning to be given said
word or phrase. Ld., Section 404.

. So applying the above rales to said subdivision, we find that the phrase
“used for profit”™ cannot be taken in its popular or cominon meaning, he-
cause, as above pointed out, the Legislature, by an interpretating clause
gave said phrase a peculiar and more extended meaning, and such inter-
pretation is authoritative and has the force of law. Hence, in construing
this statute, the legislative meaning must be given to the phrase “used for
profit,” and the meaning so given has been ointed out to be the use of
any such table in one or all of the three ways named in said subdivision.

Upon trial of a case, proof that the table was used in connection with
any drinking saloon, etc., would establish the fact that said table was used
for profit within the legislative definition of the phrase “used for profit,”
and there would he no question of presumption arising, because, to
defeat the prosccution on the ground that the table was not used for
profit, it would be necessary to show that the table was not used in either
of the three ways pointed out in said subdivision. To illustrate: Suppose
the proot should show that the table was used in connection with a
drinking saloon: proof on the part of the defendant that no table fees
were charged would only show that the table was not used in the fhird
way pointed out by the subdivision, and hence, such proof would only
establish that the table was not used for profit in one of the ways named
in said subdivizion, and such prootf would not meet the issue made by the
State. 'l'he pecnliar language used in this subdivision perhaps causes
the doubt as to the exact meaning, and some contention may arise as to
the meaning of the word “regarded” as used in the phrase “shall be re-
garded as used for profit,” but it must be observed that this plrase
“shall he regarded as used for profit” relates to the third way as well as
to the first and second ways pointed ,out in said subdivision by which a
table may be used for profit: that is, a table “upon which money or other
thing of value is paid.” shall be regarded as used for profit. Suppose
the proof in a case should show that table fees were charged for the use of
the table, this would be establishing the use of the table in the third way
pointed out in said xubdivision. Would any one contend that such proot
would only raixe a presumption. which presumption could be rebutted by
proof that <uch a uze was not a use for profit? And vet, if not permis-
cible in this instance. why should it be so in case the proof showed that
the table was used in one of the other ways named in said subdivision;
does not the phrase “shall be regarded as used for profit” relate with as
much force to one as the other? .

It is, therefore. the opinion of this department, that any billiard table.
etc., used in cither one. or all of the ways named in said subdivision. is
subject to the tax as provided is said subdivision 17, and any person
keeping and so using any such table, upon failure to pay the tax as therein
required. is subject to prosecution under Article 112 of the Penal Code.

| : Very truly vours,

. (Signed) Jouw M. Kixa.
' Office Assistant Attorney-General.
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OCCUPATION TAX ON INSUERANCE AGEXNTS.

A General Insurance Adjuster and Agent is not subject to a connty and munici-
pal occupation in addition to the State occupation tax imposed by law.

ATTORNEY-GENERAL’S OFFICE,
AUsTIN, November 16, 1897,
Hon, J. R, Curl, Acting Comptroller, Capitol.

bear Smm: We are in receipt of yours of the 15th inst., in which you
a~k il a general adjuster and agent. as defined in Subdivision 32, Chapter
18. General Laws, Special Seszion of the Twenty-fifth Legislature, is sub-
ject to a county and muniecipal occupation tax in addition to the State tax
imposed therein.  Said Subdivision 32 is a part of an act relating to gen-
cral occupation taxes, and reads as follows:

“From each and every person acting as general adjuster of losses, or
agent of life, fire, marine and accident insurance companies, who may
transact any business as such in this State, an annual occupation tax of
fifty dollars. By ‘general agent,” as used in this law, is meant any person
or firm, representative of any insurancescompany.in this State, or who
may exercise a general supervision over the business of such insur-
ance company in this State, or over the local agency thercof in this State,
or any subdivision thereof; provided, that when such general agent acts
as a local agent, he shall pay an additional tax as a local agent, as herein-
afier provided.” : -

A tax on business or avocation is a legitimate mode of exercising the
taxing power, and the_Legislature of this State has constitutional power
to tax occupations, and to authorize municipal corporations to tax them;
and it iz verv common in this State for a municipal corporation to re-
quire the pavment of an occupation tax as a condition precedent to the
prosecution of a certain trade or business, and to enforce payment of such
tax by the imposition of a penaltv. While the power of a municipality
it this State to impose such oceupation tax upon occupations, professions,
trades, ete., cannot be denied, it is equally certain that a city’s or county’s
jurisdiction must be confined within the limits of the municipality, and
the power to tax can only_ be exercised over persons plving vocations with-
i the corporate limits.  In other words, to permit a municipality to im-
pose an occupation tax, there must he such a doing of husiness within the
limits of the municipality as would justifv its taxation. A “general
agent.” as we have seen above, is one who may exercise a general super-
vision over the business of an insurance company in this State: and the
mformation furnished this department is that his business is not con- -
fined {0 any particular county or munieipality: that he has no headquar-
ters from which he direets or supervises the business; that his. business
i~ not located or done in any one place. but is distributed throughout the
entive State; in other words, that the business is uniform. and is co-exten-
sive with and circumseribed only hy the limits of the State. This heing
true. the locus in quo, the theory upon which an occupation tax is justified,
dor< ot obtain in the case of a “general agent,” and it can hardly be said
that he does business in any county or municipality in such a sense as
would justifv taxing it as a privilege by such counties or municipalities,
while as to the whole State it might be fair and well enough to tax the
privilege as it has been done by this act. '

Another thing: All the writers upon the subject of municipal power

~
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are a unit upon the proposition that it is the business which is taxed and
not the person engaged in the business; and that the general rule that
“the powers of a municipal corporation are to he construed with striciness
i~ peculiarly applicable to the cases of taxes on occupations. The busi-
ness ol a ~general agent,” ag we have seen, is not located or done in any
particular county. but'it ix extended all over the entire State; and to per-
mit the levy of a tax in one county in which he does business would con-
rer a like power upon every such county and municipality over which
his jurisdiction extends, and the tax would soon reach such an enormous
~unt as to make it prohibitory. Certainly this was not the legislative in-
“tention, and o imply it, in the absence of an express declaration to that

end, would be contrary to all sense of justice. 'We do not mean to be un-
dersteod as holding, or even suggesting that a city or county has no right
to levy an occupation tax in the city or county where the business is
located or done.  Such a power is unquestioned, but we do hold that in
the case of a general insurance agent, doing a general insurance business,
having no fixed headquarters. in this State from which he conducts his,
business and to which reports are made, whose business is uniform in itz
operation upon all the cities and counties alike, the taxing privilege would
not be justified in cach county and municipality over which his authority
extends. ‘

Desty ¢n Taxation, 2 Vol., pp. 1382, 1387-1388.

Cooley on Taxation, pp. 21, 387, and 408..

14 Am. Rep., 140, :

42 Fed. Rep., 578.

49 Mo, 559,

29 Towa, 9.

1 Humph,, 156.

Tiedeman on Police Power, 271.

Respeetfully submitted,
(Signed) L. P Ihinn, Office Assistant Attorney-General.

MARRIAGE LICENSE.

Fee for is=uing and recording marriage license and return thereon, one dollar.

ATTORNEY-GENERAL’s OFFICE,
AUSTIN, December 23, 1347.
C. W. Tidwell, Esq., Counly Clerk, Meridian, Tezxas.

Deagr Sik: In yvour letter of recent date vou propound the following
question: “What are the legal fees under the law as it now exists for
issuing and recording a marriage license and recording the return
thereon 7 ’

In reply to the above question T heg to say that in a letter dated De-
cember Tth. to J. H. Galbreath, BEsq.; County Clerk, Corsicana. Texas,
this department expressed an opinion to the effect that under the new fee
hill (Act of the Special Session of the 25th Legislature, Chap. 5. page
A) that the County Clerk is only entitled to a fee of one dollar for ull the
scrvices performed in connection with marriage licenses; that is. for is-
suing, recording the license and the return thereon. In said letter t» Mr.

Digitized from Best Copy Available



RurorT or ATrorRNEY - GENERAL. 101

Galbreath I simply stated my conclusions without elaborating the reasons
upon which said conclusions were based. But since it appears that it is
almost a unanimous opinion among county clerks that said opinion is
erroncous, I shall in this letter give you the reasons for said opinion in
full.

Adversely to my opinion it is contended that County Clerks are entitled
to the iollowmﬂ fees for services performed in connection with marriage
licens=es, to-wit :

(1) For issuing and recording nnu‘made licenses, $1.00.

(2) For recording the return Cof any marriage hcenbe, 50 cents.

Total fees, $1.50.

The point of disagreement is as to the fee of fifty cents for recording
the return of any marriage license, they contending that they are entitled
to zaid fee, I holding to the contrary. The right to charge said fee of fifty
cents for recording the return is bhased by some upon the contention that
said fee of fifty cents acerues under the following clause of Sec. 23 of the
new fee bill, viz.:

‘Recording the return of any writ, when any such writ is required by
law to be returned, the amount of 50 cents.”

Others admit that said above quoted clause has no application to mar-
riaze licenses, but contend that theyv are entitled to said fee for the follow-
ing reasons: .

(1) That by Article. 2938, R. S., 1893, the return of a marriage
license is required to be recorded by the County Clerk.

(2)  That by Article 2457, R. S., 1895, a fee of fi{ty cents is fixed for
recording said return. ,

(3)  That by See. 2 of Chapter 5, page 13 (new fee bill), Act Special
Session of the 25th Legislature, it is provided:

"It is not intended. however, by this act to repeal the present laws with
regard to any fees, except where there is a conflict between the fees pre-
seribed by now existing laws and the fees preseribed by this act.”

(+) That the Act of the Speciai Session of the 25th Legislature,
(hamor 5 (fee bill), is silent upon the question of fee for 1*ccordmcr said
return,

With the above four propositions as a'hasis the following conclusion is
drawn: There heing no provision in Chapter 5. \ects of the Special Ses-
sion. 25th Lealxlature, in conflict with that provision of Article 2457,
R. N fixing a fee of fifty cents for recording- said return, it therefore
follows that said provision of said Artiele 2457, R. S., iz not repealed by
said Chapter 5 (fee bill), Acts of the Special Session of the 25th Legis-
lature,

Let us examine the two views expressed above in the order named:

1st. TIs the County Clerk entitled to a fee of fifty cents for recording
the mtm‘n of a marriage license by virtue of that provision of Sece. 23,
Chap. 3, Acts of the Special Session 25th Legislature. reading as fol-.
Towe -

“Recording the return of anyv writ. when any such return is required by
law 0 be returned, the amount of fifty cents.”?

T avder to entitle the clerk to anv fee under this provision, a marriage
licen~e must be, within the meaning of the law, a writ. This proposition
1‘ teo plain for argument. What is the legal definition for the word

WY\ writ is. in its general meaning. a mandatory preeept issued
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by the authority and in the name of the State for the purpose of compel-
ling the doing of something therein mentioned. (Bouvier's Law Diction-
ary; 31 How. Pr. (New York Sup (t.), 362; Rapalje &’Lawrencc Law
Dictionary.) ,

A marriage license, it is true, is issued in the name of the State, but it
does not compel the marriage of the parties therein named; it is not
mandatory, ncither is it compulsory. 1t only authorizes the marriage
of the parties therein named—a permission given by the State for a cer-
tain male and female to marry—in other words, a mere license. This
is apparent when we look into the meaning of the word license. License
may be defined generally as a permission to do an act.  (Anderson's Law
Dictionary.) It would cause great consternation to some to say that a
marriage license is a mandatory precept issued in the name of the State
for the purpose of compelling the parties therein named to marry cach
other. Indeed 1 can conceive of no good reason for the contention that a
marriage license is a writ.  The law names it, and that name is “license.”

2nd.  As to the second contention that that portion of Article 2457,
R. 8., 1895, fixing a fee of fifty cents for recording the.return of any mar-
riage license is not repealed by any provision of the “new fee bill” because
of no conflict, 1 may say that there would be some strength in the conten-
tion and the conclusion would be correct if all the assumed premises
forming the base of the argument were correet, but herein lies the evror.
It 1s assumed that the old law (Art. 2457, R. 8.) fixed a fee for recording
the return of marriage licenses. Is this assumption correct? I here
quote so much of Article 2457 as is applicable: '

*Isxuing each marriage license, $1.00.

Reeording each marriage license and return, 50 cents.™

T here quote <o much of Section 23, (hapter 5, Acts of the Special
Session of the 25th Legislature as is applicable:

“Issning and recording marriage license, $1.00.™

Is there any fee fixed by either for recording the return only? In Arti-
cle 2457 a fee of fifty cents is fixed both for recording the marriage license
and return: no fee 1s fixed for doing singularly the vne or the other. Iyt
a fee is fixed for doinr both, 1. e., for recording the license and the return.
How much of said ec of fifty cents is fixed for recording the return
only? How much for recording the license only? Surely not fifty cents
for the doing of either, for to earn the fifty cents both must be done. It
ix therefore plain, that the statute fails to fix any fee for the recording
of the return singularly and alone. This being true, the well known rule
governing officers’ compensation would apply, viz.: “An officer can de-
mand only <uch fees as the law has fixed and authorized for the perform-
ance of his official acts.”™  Throop on Public Officers, Sce. 447.  “No pub-
lie officer can collect fees without a law authorizing him to do so. and
clearly fixing the amount.”  State vs. Moore, 57 Texas, 307.

The above ease is pecaliarly applicable to the question before us. and
a full discussion might be advantageous, but I will content myself by
observing that under Article 2457, the most that can be claimed is that
some part of the fee of fifty cents is preseribed for recording the return.
How much of it is uncertain. Now, under the ahove decision, before the
Q{’ﬁcor is entitled to collect any fee, the amount of the fee must be clearly
fixed by law, and therefore, the law not clearly fixing the amount of the
fee for recording a return of a marriage license the County Clerk wonld
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not be entitled to any fee for said services. So, no question of conflict,
or of no conflict between the “old” and the “new” fee law arises, for
neither fixes the amount of the fees for recording the return only, and
therefore, cannot conflict with each other. The statute simply fails to
fix a fee certain in amount for said scrvices, and therefore, none can be
charged.

The fact that the officer is required by law to record said return (Art.
2958) does not affect the question. All public officers under the fee sys-
tem, are required to perform many duties without compensation.

For the reasons herein given, I am still of the opinion that County
Clerks are only entitled to a fee of one dollar for all services performed
in connection with marriage licenses. I beg to remain,

Yours very truly,
(Signed) Jourx M. Kixg,
Office Assistant Attorney-General.

CHARTER AMENDMENT.

A corporation organized under the laws of this State can not so amend its charter
as to reduce its edpital stock.

ATTORNEY-GENERAL’'S OFFICE,
AvusTtIX, February 2, 1898.
ton. J.W. Madden, Secretary of State, Capitol.

Drar Sir: By your recent favor to this department you propound the
question:  “Can a private corporation organized under the laws of this
State, so amend its charter as to reduce its capital stock ?” :

Answer: A corporation organized under the general laws of this State
has only such powers as are given thereto by express provision or neces-
sary implication, and more extended powers are expressly negatived by
our statutes.

Lvons-Thomas Hardware Co. vs. Perry Stove Mfg. Co., 86 Texas, 143,

Andiit is well settled that a corporation has no implied power to change
_the amount of its capital stock as preseribed by its charter, and that all

attempts to do so are void, unless such authority is given by legislative
enactment. )

Scoville ve. Thayer,, 105 T. S., 143.

Ins. Co. vs. Kemper, ¥3 Ala., 325.

Sunderland vs. Aleott, 95 N. Y., 93.

Nalem Mill Dam vs. Roper. 6 Pick., 23..

Thompson, Corporations, Sce. 211+4.

Looking then to our statutory enactments upon the subject we find no
evpress provision for the reduction of the capital stock of a corporation,
while under the chapter defining their powers and duties, we find that.
Provi-ion is made for inereasing their capital stock. It is, however, pro-
vided by \rticle 647, that a corporation may “change or amend” its char-
ter. by filing, authenticated properly, such amendments or changes with
the Seeretary of State.  Should this article be construed to permit by
“teh amendment a reduction of the capital stock? Article 643 of the
satute requires that the amount of capital stock of a corporation shall be
named in the charter. When subscribed, under all the authorities, it
hecanes a trust fund for the benefit of creditors and those dealing with
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the corporation.  The matter of reducing the capital stock is of mucl
wore importance to the stockholder and also to the creditors than its in-
ereaze. By reducing the fund with which creditors are to be paid. vari-
ous and serious complications might arise affecting a creditor’s security
and a stockholder’s liability. That ultimately, under the general rules
ol equity, an exizting creditor might enforce the trust is not denied, but
that it would confuse and weaken his sccurity is evident. These features
could not have heen ignored or lost sight of, and 1 am convinced that the
Legislature did not intend by the use of the words “change or amend™ to
vive unguarded authority to alter or vary the amount of capital stock.
[n a subsequent article they provided a method to be pursued when an
increase is desired.  Conditions are there prescribed for the protection
of the stockholder not required in the statute for a simple amendment. It
i= more important, or equally so at least, to provide safeguards to protect
all at interest if a reduction was contemplated. This was not done. It
is not to be presumed that the Legislature overlooked this, but rather it
veeurs to me as evident that it was never intended to grant any authority
1o reduee the capital =tock.

The significance of the fact that special provision was made for the in-
trease, but nothing said about reduction is emphasized hy the case of
Seignouret vs. Home Insurance Company (U. S. Circuit Ct.) Am. &
Eng. Corp. cases, where it is held “As the Constitution and laws of the
State of Louisiana provide for the increase of the capital stock, but are
silent as to the decrease, the power to reduce the capital stock of a corpor-
ation was intentionally denied”; notwithstanding there was a statute of
that State providing that “It shall be unlawful for the stockholders of any
corporation at a general meeting convened for that purpose to make any
modifications, additions and changes in that act of incorporation,” it was
accordingly held that no reduction could be made.

In Smith vx. Goldworthy, 4 Adol. & E. N. 8., 430, quoted in the ahove
vase it was held that a provision “that for the better conduct and manage-
ment of the affaivs of the company it should be lawful for a general
~peeial meeting called for the purpose from time to time, to amend, alter,
annul. either i whole or in part, all or any clauses of said deed, or of the
existing regulations and provisions of the company, did not authorize a
reduction of the number and value of the shares of the company.”  We
also refer to: :

Ry. Co. vs. Veagel. 39 Me., 571,

Knowlton Case, 4 Blateh., 364.

Perev ve, Milladun, 3 La., 569,

Thompson. Corporations, Sec. 2079.

Cook. Stock and Stockholders, See. 281.

And notes found in 10 Am. & Eng. Corp. Cases, p. 134.

Some States, notahly New York and Illinois, have statutes providing
for the reduction of capital stock under certain regulations angd eafe-
unards, as also may the capital stock of a national bank be reduced within
limitations: but as we have no provision permitting it in this State, vou
are respeetfully advised that the capital stock of a corporation under our
laws cannot be reduced by an amendment as is proposed in the case you
~ubmit,

Yery truly yours,
(Signed) T. A. Furier, Office Assistant Attorney-General.
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STOCK LAW LLECTION.

Only frecholders can vote at stock law election. Freeholder defined.

ATTORNEY-GENERAL’S OFFICE,
Austix, Texas, March 17, 1898.

W. L. Freeman, Esy., (,uzuzz‘_/ Judye, Athens, Texus.

Drak Sie: In your letter of recent date to this departinent you state
that on the 28th inst. an election will be held in your county to determine
whether sheep, hogs and goats will be pu‘nntted to run at large, and in
this connection you propound the following questions:,

Who can vote?

1. Can one whose wife only owns land ?

2. Can one holding a lease for a number of years?

5. Can one holdlng a mere bond for title, whether consideration is
paid or unpaid? )

4. Can one who holds a general warranty or quit-claim deed, whether
the whole or part of the consideration is pand ?

5. What does the word “frecholder” mean as used in the statute?

Art. 4986, Revised Statutes, provides as {ollows:

" No person shall vote at an election under the provisions of this chapter
untess he be a frecholder and is also a qualified voter under the constitu-
tion and laws,”

It ix evident that a proper solution or .deﬁnition of what is a freeholder,
as used in the statute, will enable us to answer all of the above questions.
The word freechold is used in law to denote an estate in land and ac-
cording to Blackstone, Kent, and many decisions, a {rechold is an estate
of inheritance, or for life in real property. So a [recholder is one who
owns an estate of inheritance, or an estate for life in real property. Of
estates of inheritance there ave two kinds, (1) fee simple estate, (R) es-
tate in tail.  An estate for life, in its hroadest sensc, is every estate not of
inheritance without o fixed limit.  life estates are divided in two classes,
(1) those ereated by act of law, (2) those created by the act of the parties.
Tnder the first class may he namod dower. courtesy, homestead, and
estates during coverture. - A frechold estate may be legal or equitable.
Ldoubt exceedingly whether the strict definition of the word free-
hold, as determined by the common law, should be applied to the word
frecholder as used in the statute. Tt was evidently the intention of the
Lezislature to permit those to vote at said election who owned such an in-
terest in the real estate ax the adoption of the stock law would affect
their interest, but in determining the questions submitted by vou we may
give to the word frecholder the meaning as above given, and vet a satis-
flrml\' answer may he given to cach of the questions propounded

Answor to Tst (]IIC‘\tIO]]

{'nder the law, the hushand has exclusive management and econtrol of
the ~eparate real estate of the wife: the revenues ‘derived therefrom he-
Come community property in which he has a half interest.  Furthermore,
i case of the death of the wife the hushand has a life infercst in one-
Ahivd of said separate property. Tt has been shown above that a frechold
t<tute iz an estate for life. and that an estate for life is an estate not of
inleritance without a fixed limit and includes those estates for an un-
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determined period created by law, under which we find the classifieationg
of extates during coverture. In the separate real estate of the wife the
hushand has an estate during coverture, and also following after her
death an estate in said property during his life. Tt is therefore clear that
the husband, under our statute, has a frechold estate in the separate
property of his wife. This iz especially true in case the husband and wife
reside upon the said separate property of the wife as a homestead. He
then has a homestead interest in said separate property, which also makes
it a life estate created by law.

2. A person holding real estate under lease is not a freeholder, because
it is a less estate than a life estate.

3. .\ per=on holding real estate under bond for title is a freeholder.
for he is holding =aid property for an undetermined period, and may ac-
quire a fee simple title thereto. See the case of Hanna vs. Shepperd.
25 S. W, Rep., 137.

4. A person holding land under a general warranty or quit-claim
deed, whether the consideration is paid or unpaid, is a freeholder, for
the same reason as given in the answer to the third question. See the
case above cited. ,

Trusting thiz may he satisfactory, T have the honor to remain,

Yours very truly,
(Signed) Jomux M. Kixe.
Office Assistant Attorney-General.

UNIVERSITY DONATIONS.

A donation may be made to the University of Texas for a particular purpose pre-
cribed by the donor. and if aceepted will become a speeial fund for the uses
specitied. and will not constitute a part of the permanent University fund. the
interest wpon which is subject to appropriation by the Legislature.

ATTORNEY GENERAL'S OFFICE,
AvstiN, May 11, 1898

’ N / f Ve . g
flons. TS Alewdersor and Beawregard Bryan, Committee Board of
Reqgents.

o GENTLEMEN: This department i in receipt of vour letter propound-
ing the following questions arizing upon the subject-matter thereof :
“The Board of Regents of the University of Texas are in receipt of
the enclosed communication from Me. W, J. Brvan, of Nebraska, trans-
mitting the donation therein referred to, viz.:
"~ To the Managing Board of the University of Texas, Citv:
CUGENTEEMEN : Enclosed please find two hundred and fiftv dollars
f".*".’-')HL the siime to be investod hv the University and the income uscd
foran annual prize for the hest essay on the science of government.
““Yours truly, ’ .
. . “W. J. BRYAN.
Fhe undersigned, as a committee, are directed to refer the same to
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vou for advice as to the power and duthorlt) of the Board to accept the
donation, and particularly,

~1. Will said donation, as tendered, ifaccepted, become a part of the
per manent University {und ?

2. In what securities can such donation be invested
»3. Can it be invested in any security approved by the Board ?

»f. Can a donor, in making a gift or donation, prescribe the special
purpose of the same?

*5. Can such a donor prescribe the manner of the permanent invest-
ment of the donation, either specifically or in general terms, in any other
securities than those preseribed by the Constitution and statutes for the
investment of the permanent fund of the University? And if he may,
in what manner should he express hix wishes ?”

We have the honor to submit, in compliance therewith the following
opinion :

1. The donation, if aceepted, will become a special fund for the uses
specified, and will not constitute a part of the general permanent Uni-
versity fund, as contemplated by our Constitution and laws.

Article I, Section 11, of the State Constitution provides:

“Section 11.—Funds—how 1mvested.—In order to enable the Legisla-
ture 1o perform the duties set forth in the foregoing section, it is hereby
declared that all lands and other property heretofore set apart and appro-
priated for the establishment and maintenance of ‘The University of
Texas,” together with all the proceeds of the sale of the same, heretofore
wmade or her cafter so to be made, and all grants, donations and appropria-
tions that may hereafter be made from the State of Texas, or from any
other source, shall constitute and become a permanent University fund.
And the same as realized and received into the treasury of the Stite (to-
gether with snch sums, belonging to the fund, as may now be in the treas-
ury). chall be invested in honds of the State of Texas, if the zamne can be
obtained : if not, then in United States bonds, and the interest accruing
thereon shall be qub]ed to appropriation hy the Legislature to dc(omphAh
the purpose declared in the foregoing section; provided, that one-tenth
of the alternate seetions of the lands granfcd to railroads, reserved by the
State. which were set apart and appropriated to the establishment of
‘The University of Texas,” by an act of the Legislature of Februar)' 11.
1855, entitled “An act to cstablish “The Univer sity of Texas,” " shall not
he included in or constitute a part of the permanent University fund.”

I‘nl]m\mw this provision, our statute provides by Article 3836

“The 101]0\\1110 shall -constitute a permanent fund for the University
of Texas, to be used for the benefit of said University:

1Al lands and other property heretofore set apart and appropriated
for the establishment and maintenance of the University of Texas under
any previous law.,

"2, One million acres of the unappropriated public domain of the
State- <t apart for that purpose by the present C‘onstitution. and ohe mil-
lion sieres of land set apart by Aet of April 10, 1883.

3. All honds that have heretofore or that may hereafter he plll(h{l\cd
with the proceeds of the sales of Tniversity Jands.

"1 All proceeds of the sale of Univ ersity lands that are now or may
heres fter he placed in the treasury of the State.

s

% In addition to the foregoing, all grants. donations and aj )proprm-
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tions that may be hercafter made, or that may be received from any other
source.”

The permanent fund defined by the above provisions, is that fund ap-
propriated and donated by the State or by others for the general support
and maintenace of the University, the interest upon which, when reduced
to caxh, ix subject to appropriation by the Legislature for the general sup-
port, maintenance and direction of the University.

This fund is donated hy Mr. Brvan for a particular purpose, and the
intetest thereon ix not subject to appropriation by the Legislature for any
other purpose. Tt cannot go into and become a part of the general per-
manent fund, but must, under the terms of the donation, remain distinet
therefrom for a particular specified use.

Second and third. While the donation is permanent in character, still,
for the reason ahove given, it is not a part of the permanent fund within
the meaning of the above provisions, therefore, it may be lawfully invested
in any securities approved by the Board of Regents.

Article 3846, Revised Statutes.

Semmoy vs. Cole, 1 Barb., 361.

Allen vs. McKean, 1 Summ. (U. 8.), 276.

Fourth. A donor in making a gift may prescribe the special purpose
of same, and the Board of Regents may accept the same with such condi-
tions, if not inconsistent with the objects and proper management of the
institution. The purpose of the donation by Mr. Bryan is not inconsist-

. ent with the objects and proper management of the Texas University.

Ladies Collegiate Tns. v, Freneh, 16 Gray (Mass.), 196.

State va. Viekshurg Ry, Co., 57 Miss., 366.

Fifth.  The conclusions above reached make answer to the fifth ques-
tion unnecessary and immaterial, except in so far ag it has already been
answered in previous questions.  Respeetfully,

(Signed) T. \. Frrier, Office Assistant Attorney-General.

OUFICIAL TELFEGRAMS AND EXPRESS RECEIPTS.

The law requiring internal revenue stamps to be ‘placed on telegrams and expres

receipts doe< not apply to oflicial telegrams sent by and express receipis
issued to State oflicials,

ATTORNEY-GENERAL’S OFFICE,
AvstiN, Texas, July 6, 1893

[Ton. Webster Flanagan, Internal ‘Revenue Collector, Austin, Texas.
Duar Str: The Western Union Telegraph Company and the several
cxpress companies of this city have informed the departments of the State
government that they will not receive messages or packages for delivery
unless the internal revenue tax is paid thercon and properly stamped
In other words they treat the departments of the State government a
private individuals. T understand it to be well settled that the Federa
government is withont anthority to -tax the agencies of the State govern
ment.  (Cooley on Constitutional Limitations, 592 ; Collector v. Day. 1’

Wall.. 113-241: Ward v. Marvland, 12 Wall., United States v. Railway
17 Wall,, 327) .
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It occurs to me, therefore, that the United States government has no
right to tax the State departmients on telegraphic messages sent on
purely State business. For example, if the \ttorney-General’s Depart-
ment sends a message to a district attorney in relation to the prosecution
. of a case in which the State is intercsted, the message ought not to be
taxed. The postal laws furnish no fair precedent for this demand. The
Federal government undertakes to convey letters for the State% as well
as for private individuals, at the nominal cost of.two cents per letter.
For that varticular purpose it furnishes vehicles in the way of mail cars,
and indeed, all transportation facilitics. For this service thus rendered,
of course, the State should be expected to pay, but the Federal govern-
ment does not carry our telegraphic messages. We sénd them by a -pri-
vate corporation for a stipulated consideration. It is the privilege of
sending these messages which the I'ederal government qpurposes to tax,
if the construction of these corporations be accepted. It is the power to
tax for the privilege of sending these messages that I deny.

What is said on this point fairly applies to express companies. An
instance has just occurred in which this Department has sought to send
some court papers from here to Washington, to be filed in the Supreme
Court of the United States. We tender to the express company our
money for the service which we ask them to perform, and they demand of
us the internal revenue tax.

When the Adjutant-Generalls Department sends out arms and am-
munition for the State Rangers to enable them to assist in enforcing the
State statutes, he sends them by express and pays them for the services
- rendered. Now he is asked to pay a tax for this privilege. It is made the
duty of the Secretary of State to distribute the statutes and the reports
of the courts of last resort among the various subordinate offieers in order
to advise them as to their duties. He sends these by express, and also of
him is demanded this internal revenue tax for the privilege of sending
these packages by express. .

These examples will suffice to show the application of the construction
of the express companies and telegraph companies to the agencies of the
State government. Plainly, if the old maxim prevails, that the power to
tax carries with it the power to destroy, the power to tax the agencies of
the State in the manner indicated carries with it the power to prevent the
State from performing this service for which the tax is demanded.

I have made these observations upon the hypothesis that the statute
justified the congention of the telegraph and express companies. I de-
sire to add, however, that I do not believe that the Federal statute recently
paszed by Congress will bear such construction. I think that if fairly
considered the language of the law requires the felegraph company to
pay the tax, and not the sender of the message. Plainly it requires the
express companies and railroad companies to pay the tax, without refer-
ence to whom the sender may be.

My contention is, therefore, (1st), that the statute does not require
the sender of the telegraph message or express package to pay this in-
ternal revenue tax; and (2nd), that the Federal Congress is without power
to impose this tax upon packages necessary to he distributed by the agen-
cies of the State government in the carrying on of that government, nor
upon the messages necessary or desirable to be sent in the enforcement of
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her lTaws, nor in the discharge of the oflicial duties of the various State
oflicers,

1 bee, therefore, to ask vour construction of this statute, and throngh
vou to imoke a ruling of the Department at Washington, to the end that
the matter may be adjustéce without any ynneeessary friction.

Thanking vou in advance for as speedy a consideration of the question
as possible. T hey to remain,

Yours very truly.
(Signed) M. M. Craxe, Aftornev-General.

REGISTRATION OF VOTERS.

A volunteer in the U. 8. .\vmy who will be discharged before the election entitled
1o registration. Certificate should indicate that holder is in the army at
time of registration.

ATTORNEY-GENERAL’'S OFFICE,

. Avstix, October 7, 1849x.
Won. M. Bocraer, Esq.. Legislear, Sun Antonio, Teaas.

Drar S In your letter of recent date to this department you sub-
mit the following: =1 should respectfully ask for instructions regarding
the right to register of volunteer on furlough who subsequently will be
mustered out of <erviee after period of registration, but before the elee-
tion for which he zeeks to register.”

Article VI, Section 10 of the State Constitution provides:

“The following elaszes of persons ghall not be allowed to vote in this
State, to-wit: o #F 0 0 Pifth, All soldiers,” marines and scamen
emploved in the service of the army or navy of the Tnited States.™

Under this provision of the Constitution this department has held
that noroldicr. volunteer or regular, emploved in the serviee of the United
Ntates army i~ entitled to register or vote.  But, the query vou pro-
pound presents o different. question.  Tlas a volunteer soldier of the
United States who will he mustered out of service of the army before the
election for which he secks to register the right to register? He is not a
qualificd voter at the time he <eeks to register, hut by virtue of being dis-
charged from the service he will hocome a qualified elector at the time
of the election. To this state of facts Avticle 1786, Revised Statutes.
1895, would 2cem fo direetlv applv.  Said article reads as follows:

“Every male person % % % ho shall have become a qualified
voter of the ¢itv by the day of the eleetion for which the registration is
made, and ix a hona fide citizen of {he city in which he offers to register.
shall be entitled to vegister as a qualified voter of the city,” ete.

Granting that a volunteer soldier iz otherwise qualified to vote, he i
disoualified by heing in the serviee of the United States army. This dis-
ability is vewoved whenever he is discharged from said service. and if
discharged prior to the election for which the registration is made. he
then “shall have become a qualified voter of the city by the dav of the
clection.™ and hence. entitled to registration. Of course, the above con-
clusion iz hased upon the statement in vour question that the volunteer
wdl be mustered out prior to the election for which he seeks to register.
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The discharge of the volunteer prior to the clection being granted as a
jured certainty the question is easily answered in the aflirmative, i e.:
that he is entitled to registration. DBut our knowledge of the vircum-
stances which give rise to the question causes us to believe that an an-
swer confined strictly to the question would fail to give the information
desired.  The question, no doubt, arises from the following facts: The
War Departmient of the United States government has furloughed the
volunteer soldiers of certain Texas regiments, preparatory to their final
discharge. It is given out and so understood generally that these soldiers
will be mustered out at a given time. From the above facts it will be seen
that the fact these soldiers will be discharged by a certain time is nol «
jived certainty.  The intention of the War Department to muster out said
soldiers at the time announced may be changed and the mustering out or-
ders never given, or if given, countermanded. Hence, their being mus-
tered out at a given time.is not a fixed certainty, but is dependent on a
certain contingency—which contingency may never happen. Therefore,
the real question is, under these conditions are said volunteer soldiers
entitled to register? Suppose he iz permitted to register, and when the
election is held he is still in the service of the United States army, would
said certificate held by him be conclusive, or only prima facie evidence
of his right to vote? Cases are found holding that said certificates are
conclusive of the right of the holder to vote, but these decisions are based
on expressed power given by the statutes to the Board of Registration.
Paine on Elections, Sec. 364, and authorities cited. The general rule
~cems to be that the holder of the certificate has only a prima facie right
to vote. and that if any person, whose name ix on the register, be prohib-
ited by any statute from voting, the fact that he 1= registered will not en-
ttle him to vote, or relieve him from any penalty for illegally voting.

Paine on Elections, See. 363, and authorities clied.

Ani & Eng. Enev. of Law, Vol. 6. p.291.

MeCreary on Eleetions, See. 275. .

It is important to determine whether or not. under our statute of rey-
istration, the certificate of registration is conclusive or only prima facie
evidence of the holder’s tight to vote: hecause, if conclusive, it is manifest
that the yolunteer soldier whose discharge iz dependent upon a con-
tingeney would not be entitled to register.  If only prima facie. a differ-
ent conclusion may be reached.

Our vegistration statutes gives the registrar power to examine the ap-
plicant for registration touching his qualifications as an elector: he may
pui the applicant under oath, require additional evidence than that of
the {estimony of the applicant, ete.  See Arts. 1769, 1780 and 1781, Re-
vised Statutes, 1895. Said statutes nowhere in terms make the act of
recisiration conclusive as to the right of the person regiztered to vote.
If conclusive his right to vote cannot be challenged, the judge of the elec-
tion cannot inquire into his qualification, he may vote without fear of
uffering the penalty for illegallv voting—all of this would rest upon the
act of the registra,f in passing upon the qualification of the applicant.
Without something more is found in the statute tending to show that
registration is conclusive of the right to vote than the mere right of the
registrar to inquire into.and hear evidence under oath touching the qual-
ificafions of the applicant said registration should he held not to he con-
clusive, but only prima facie. There are.no such other provisions found

Y
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in the statute, and 1 therelore draw the conclusion, based upon provision’
of the statutes, and the above authorities that regisration is only primg
facie evidence of the right to vote. ‘

This being true, ave volunteer soldiers in the United States serviee
whose discharge at a fixed time (which time is previous to the election)
is announced by the proper authority, and who in all probability will at
said time be discharged, entitled to registration? Permitting him to
register does not give him the conelusive right to vote. If on the day of
the election he is still in the army serviee, he is not a qualified elector, and
cannot vote even though he holds a registration certificate. The penalty
for illegal voting, should he vote, may be inflicted upon him.

On the other hand, should he be denied registration, and is discharged
hefore the election, hie cannot vote, because not registered. Art. 1768,
R. S. And hence, a person “who shall have become a qualified voter of
the city by the day of the election for which the registration is made”
would be denied the right {o vote.

Upon the whole, 1 think the beiter view to take is that volunteer sol-
diers whose discharge have been announced, and the time fixed therefor
(the time being at a period previous to the election) should be permitted
to register. Of course, the registrar should carefully inquire into all mat-
ters touching his qualifications as an eclector, including that of his pros-
pective dizeharge from the army service, and as a matter of precaution
the certificate and the hooks of registration should show, among other
things, that said person ig a volunteer soldier in the service of the United
States Army. See Arl. 1778, R. S. '

Yours truly,
(Signed) Jomx M. Kixe,
Office Assistant Attornev-General.

OFFICTAT, BALLOT.

The name of a candidate should be placed. under the provision of Aritele 1785, Re-

vived Statutes. upon the oflicial ballot with each party whose candidate he
actually is. whether one or more.

ATTORNEY-GENERAL’S OFFICE,
AusTIN, October 31, 1898.
on..1. 0. Terrell, San Antonio, Texas.

DEeaw St We reply to your recent favor relative to the form of hal-
lot. written in hehalf of Judee J. T.. Camp, as follows:

Article 1785, Revized Statutes. provides: “All ballots used hy the
voters at said election shall he furnished by the officers conducting said
cleetion, upon which shall he printed the names of all the candidates for,
State, county, precinet or city officers upon one ticket, and arranged ac-
cording to the respective parties to which the candidates mav belong.”

Within the meaning of this article, a candidate belongs to that party
or political organization whoze candidate he becomes. The purpose i3
not to inguire into the political views of the candidate, or to restriet his
party affiliations to one organization. but to group together all those can-
didates under one ticket representing a collection of citizens who have
united for a common political purpose, so that a voter may be enabled to
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readily know who they are, and, if he =0 desives, to vote for in a single
eroup or list, the candidates of his party without Tooking clrewhere om
the ballot for them.  One person may hecome the eandidate of more than
one political organization, whichi may differ as to other matters and can-
didates, but agree as to a.particular name, a known and frequent condi-
tion within the knowledge of the Legislature passing the act. Tts proper
construction, as contemplated by the framers, in my opinion, i« that the
name of a candidate should be arranged or grouped on the ballot witk
the ticket of each party or political organization that presents him as a
candidate, whether one or more.  The term “party.” as here uged, means
a number pf persons united in opinion against others of a contrary opin-
i upon questions of public policy. o

To hold that the name of such candidates should not appear but once
would deprive all hut one of these political organizations of the right te
place his name in their list, although he may be their candidate, and not-
withstanding the stdtute expressly =ayvs that «/l the candidates for the
respective parties shall be arranged together.  Should one he omitted
from a particular group, and it thus left incomplete and less than all,
hecause he is algo the candidate of another party and on the ticket in an-
other place? 1 think not.  The placing of the name of all candidates
of all parties in their respective gronps iz required.  The omission of the
name ol a single candidate of any party is unauthorized.’

Axabove indicated, one purpose in view by the Legislature in providing
for the grouping according to respective parties, was to enable the voter
to sce hefore him upon his ballot the names of those candidates having
the endorsement and hearing the recommendation of his political asso-
clates. To Teave off one of the names and put it somewhere else wounld
mislead and confuse the voter, and deprive him of the very means of the
information deemed essential, and sought to he given him by the law.
The eandidate would also be deprived of the benefit to him contemplated
by the arrangement provided in the law. It ix significant, too, that while
many States prohibit the name of a candidate appearing upon the ballot
more than once, ours does not, although later in being passed.  Where
there is doubt courts adopt that construction which affords the cifizen
the greater liberty in easting his ballot.

Many States of the Union have the Australian ballot system, and while
none coming under my notiee are identical in language with ours in this
respect, xtill all having the group svstem of arrangement announce views
leading to the conclusion we have here reached.  The following author-
ities hiear upon the subject

Phelps vs. Piper, 33 L. R. A, 33 (Neh)).

Fisher ve. Dudley, 74 Md., 242.

Bateman vs. Bolle (Ohio), 34+ L. R. A, 34

AMtkingon vs. Lay, 115 Mo., 536.

Savin vs. Pease, 42 Pac. Rep., 256.

Simpson v, Osborn, 34 Pac. Rep., 7417, -

You are, therefore, respectfullv advised that the name of Judge Camp
‘jhmll(l he placed upon the official ballot with cach party or political organ-
ization whose candidate he becomes.  Views heretofore expressed by this
department in eonflict with this conclusion are not followed.

Very truly vours, ’
(Signed) T. A. Funner, Office Assistant \ttorney-General.
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OFFICIAT BOXNDS. ~

Oflicial bond= of State and county oflicers ave not required to bear internal
revenue stamp.

ATTORNEY-GENERAL'S OFFICE,
Austiy,- December 19, 180,

Hon. John W. Grigys, Ltorney-General, Washington, D. C.

Sik: My attention has heen called to a ruling of the United States
Commissioner of Internal revenue in which he holds that-an internal rev-
enue ~tamp iz required to be placed on all official bonds of State and
county oflicers.  Not believing that this ruling is sustained by the law,
I take the liberty of calling vour attention thereto, to the end that confu-
sion may be avoided and unneces<ary litigation prevented.

For the purposes of thix letter, it is not necessary to make any distine-
tion between State and municipal officers.  (United States v. Railroad
Company, 17 Wall., 527) -

The power to tax involves the power to destroy.  (Mc¢Culloch v. Mary-
Tand, 4+ Wheat., 431.)  For that reason it has always been held that a
State goverhanent has no power to tax the agencies of the Federal govern-
wenioand that the Federal-zovernment has no power to-tax the agencies
of “ne Ntate government.  (Cooley's Const. Lim., 592 ; McCualloch v.
Marvland, 4 Wheat.. 400 Collector v. Day, 11 Wall.,, 113; R. R. Co. v.
Sonctston, I8 Walll 50 Weston v. City of Charleston, 2 Pet., 466.

It has heen held that a Srate is prohibited from taxing the oflicers of
the general government for their fees or emoluments, since such a tax
having the effect 1o reduee the compensation for the services performed
and provided by the et of Congress would to that extent conflict with
such Aet and tend to nutralize its purpose.  (Dobbing v. Comumissioners
of Erie County, 16 Pet. 4351 Coolev's Const. Lim., 591.)

It has also been direetly held that Congress may not impose a tax on
the =alary of a State officer.  (Collector v. Day, 11 Wall., 118 ; Freeman
v. Neigel. 10 Blateh., 327, .

‘The power to tax for State purposes is as much an exclusive power in
t,hc State as the power to lay and collect taxes to pay debts and provide
for the common defense and general welfare of the United States is an
exclusive power in Congress,  (Ward v. Maryland, 12 Wall., 418-21.)

Congress has no power to make a tax deed issued by the State void for
the want of a stamp.  (Sayles v. Davis, 22 Wis., 225.)

Nor can Congress forhid the recording of an unstamped instrument,
under the State laws,  (Moore v, Qui’rk, 105 Mass., 19.) :

A daw of Congress requiring authorized judicial process to he stamped
could not be applied to the process of the State courts. (Warren v,
Paul. 22 Ind. 2750 Jones v State, 19 Wis., 369+ Fiffield v. Close. 13
Mich.. 3050 Smith v, Shoart, 40 Ala.. 383.)

. The precize qu‘wtinn in point has heen determined, however. hv the
Supreme .Cou;rt of Tndiana in the case of the State v. Gordon, 32 Ind.. L.
m whicl it was held that Congrows cannot require a stamp upon the dff-
cial bond of a State wilicer. , T

[ have thus given yvou the reasons for the view that T entertain. that the ‘

Federal government is without authority to impose a tax on bonds given
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by State or county officers. An examination of the authorities cited will
disclose the fact that they are based upon the fundamental proposition
that the State and Federal governments are each sovereign within their
well defined spheres; that a State cannot interfere with the agencies of
the Federal government in the transaction of strictly governmental bus-
iness. and that the Federal government cannot interfere with the State
agencies in the transaction of State business. Remembering that a
State is but a corporation, and that it cannot act except through its
acents;the State and county officers, and that the official bonds are the
contracts by which its oflicers are constituted its agents, it is plain that it
has the right to enter into such contracts with its officers without any
hindrance or interference on the part of the Federal authorities. If, as
Chicf Justice Marshall has said, the power to tax involves the power to
destroy. the power of the Federal government to tax a contract entered
into by the State government with its citizens involves the power to de-
strov the right of making these contracts. It is universally conceded
that the Federal government may not tax bonds and other obligations
is<ued by the State government and delivered to its citizens. Why?
Beeatise the issuance of such bonds is necessarv for the transaction of
sovarnmental business.  They constitute contracts between the State and
the citizens.  But bonds issued by the citizen as a conditior precedent to
his accepting office from the State are contracts between the State and
the eitizen, and necessary to he entered into before the State can transact,
it~ bu~iness through governmental agencies. If the Federal government
can impose a tax on the official bond of a State or county officer, it can
levy o tax upon the privilege of a citizen of a State to act as an agent of
the State. In other words, the Federal government may levy a franchise
tax or occupation tax on the privilege of a citizen accepting a State or
county office. and therefore the Federal government may, by a prohibitive
franchize tax, destroy the right of a citizen to accept an office at the
havds of a State of municipal government. It will then follow that the
Frderal government can by taxation prevent the States from securing
dunts to transact its business, and therefore absolutelv destroy the
State governments. '
¥ With an abiding conviction that the construction of the Internal Rev-
ente Collector is wrong. and heileving in the right of the State to con-
Miet it~ own business through itz own agencies without congressional
mirference or without paving tribute to the Federal government either
*divec iy or indireetly. T have. as above indicated. taken the libertv of ad-
dro~sing this communication to vou. T trust. therefore, that if it is not
fneof whieh vou should at first take cognizance. that vou will refer it to
"I nroper officer. #o that a consideration of the question may bhe secured.

Very respectfully.
ML DML CRAYE.
Attornev-General of Texas.
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