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OPINIONS RENDERED BY THE DEPARTMENT
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TAXATION—POLL TAX.

Poll tax may be paid without at same time payving property taxes, but
except in case of homestead, property taxes can not be paid without
payment of poll tax.

AvustiN, TExAS, January 3, 1905.
Hon. J. W. Stephens, Comptroller, Austin, Texas.
Dear Sir: This department is in receipt of yours of the 28th ult,,
which is as follows:

““In cases where an assessment embraces personal property, real
estate and poll, it has been the uniform ruling of this department
not to allow payment of the property taxes without payment of the
poll tax also except in cases where a homestead is involved, or where
‘the real estate has changed hands.

‘“ Artiele 5176 of the Revised Statutes of 1895, and that portion of
Section 10, Chapter 103, Acts 25th Legislature which provides: ‘If
no personal property be found for seizure and sale, as above provided,
the collector shall, on the 31st day of March each year for which the
State and county taxes, for the preceding year only, remain unpaid,
.make up a list of the lands and lots on which. the taxes for such pre-
ceding year are delinquent, charging against the same all taxes and
penalties assessed against the owner thereof,” are the authorities upon
whieh this ruling is made.

““I respectfully submlt this question to you and will thank you
for an opinion on same.’

There is no provision of the Statute so far 'as we can find that
specifically requires the taxpayer to pay all of his taxes, or taxes on
all of the property rendered by him, before demanding receipt, or
that specifically authorizes him to pay a part of such taxes and de-
mand a receipt therefor, except the provision in Section 12 of the
Terrell Election Law authorlzmv the payment of poll tax without
the payment of other taxes.

There is no conflict between the provisions of the Terrell Election
Law and the laws for collection of taxes with regard to collection
of poll tax, nor are the laws regarding the collection of poll taxes
affected thereby, with the single exception that it is positively and
specifically provided that a taxpayer shall have the privilege of pay-
ing his poll tax and demanding a receipt therefor without paying
his other taxes. The law for the enforced collection of poll taxes, if
not voluntarily paid by January 3lst, remains the same.

You say that it has been the “uniform ruling of the Comptroller’s
Department not to allow the payment of property taxes without pay-
ment of the poll tax, also (except in case of homestead, ete., as
stated in your letter). This does not appear to us to contravene any
specific provision of law and you are so advised.

It was not the purpose of the poll tax amendment of the Constitu-
tion, nor the Terrell Election Law, to give the person against whom
a poll tax is assessed the option of paying or not under penalty of
losing the right to vote if the poll tax is not paid before February
1st, but the remedies for the enforced collection of this tax, if not
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voluntarily paid, remain as under the General Laws for the collec-
tion of taxes. )

Yours truly,

CONSTRUCTION OF LAWS—STENOGRAPHER LAW—FEES.

Under chapter 60, page 84, General Laws 1903, in a district composed of
more than one county, the official stenographer’s compensation is
payable only out of the fees collected under that act.

AvusTiN, TExAS, January 4, 1905.
C. B. Howard, Richmond, Teras.

Dear Sir: Yours of the 2nd inst., addressed to the Attorney Gene-
ral has been duly received.

Your question involves a construction of what is known as the
‘“Official Stenographer’s Act’’ passed by the Twenty-eighth Legis-
lature. The construction of Section 9 of said act in its relation to
the whole aet is that in judicial districts composed of more than
one ecounty the official stenographer must depend for his compensa-
tion on the fund accumulated from the fees taxed under Section 5.
Scetion 9 provides that he shall reeeive his compensation ‘‘out of
the fees collected for that purpose,”” while in fixing the compensa-
tion for official stenographers in districts composed of only one
county it isiprovided that the compensation shall be paid ‘‘monthly
out of the general fund of the county,”’ thus making it in the latter
case a charve against the county fund. It was the evident intent
of the Legislature to prohibit, in those districts eomposed @f more
than one county, the compensation due the official stenographer from
beecoming a charge against the general funds of the respeective coun-
ties as is shown hy the proviso to Section 9 that out of the fees
“collected”™” for that purpose by the counties composing said judie-
jal district each eounty should be liable only for such services as
are rendered for the distriet court in that county sought to be charged,
thus evidencing the purpose of the act to make the position of official
stenographer self-sustaining.

This is further evidenced by the discretion given the distriet judge
as to whether an official stenographer should be appointed.

In providing for the compensation in those distriets composed of
more than one county the aet invariably says that he shall be paid
out of the ‘‘fees ecollected.”’

It is the ruling of this department that in those districts com-
-posed of more than one county where an official stenographer has
been appointed, that the several counties composing the district are
not liable to him in any amount in excess of fees which have been
‘‘collected’” under Section 5 of the act, and it was not the intent of
the Legislature that a county should advance his compensation and
risk a replenishment of the general fund out of fees taxed and not
collected.

Yours tr{lly,
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CONSTRUCTION OF LAWS—PECULATION—OFFICERS.

Article 266, Penal Code, is violated by a county attorney issuing policies
of insurance upon the county court house.

AvustiN, TExAs, January 5, 1905.
Hon. R. S. Hauscels, County Attorney, Childress, Teras.

Dear Sir: We have your favor of the 3rd inst., in which yvou say
that previous to your election to the office of county attorney you
wrote a line of insurance insuring the court house of the county, and
ask whether you ean rencw these policies without violating the law.
Article 266 of the Penal Code is as follows:

“If any officer of any county of this State or of any city or town
dherein shall become in any manner pecuniarily interested in any
contracts made by such county, city or town. through its agents or
otherwise, for the construction or repair of any bridge, road, street,
alley or house, or any other work undertaken by such county, city
or town, or shall become interested in any bid or proposal for such
work or in the purchase or sale of any thing made for or on account
of such eounty, city or towfy, or who shall contract for or receive
any money or property, or the representative of either, or any emol-
ument or advantage whatsoever in eonsideration of such hid. pro-
posal. contraect, purchase or sale, he shall be fined in a sum not less
than fifty nor more than five hundred dollars.”

Construine this artiele, Judee Willson in the case of Righy vs.
the State, 27 Texas Ct. App. Rep.. paze 57, said the purpose of the
statute is ‘‘“to prevent the officers of sueh corporations from using
their official knowledee and influence to their individual pecuniary
advantage in the financial transactions of such corporation,’” and
the conelusion of the court was stated as follows:

““Our construction of the statufe is that it inhibits any officer of
a county, eity or town. from selling to or purchasine from such
corporation any property whatsocver.”’

It would seem that the languauze of Judge Willson in this rease’
is broad enough to cover, and prohibit. such a contraet as that pro-
posed. _

Yours truly.

CONSTITUTIONAL AMENDMENT.

An amendment to the Constitution is adopted if a majority ‘of the votes
cast 'upon the quesiion were in favor of if, notwithstanding it may
not have received an affirmative vote equal to a majority of the
votes cast for Governor or other officer voted for at the same election.

Avustin, TeExas, January 6, 1905.
Mr. C. A. Beasley, Richmond, Texas.

Dear Sir: .I beg that you will pardon my delay in replying to
your letter of the ond inst. It came to hand, however, shortly after
I had assumed charge of this department, and the replv was unavoid-
ably delayed owing to pressure of other matters incident upon the
change of the administration.
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I recollect reading the statement which is referred to in the elip-
ping which you enclosed me. As I remember it the objection made
is that the constitutional amendments failed to carry because the
vote for each amendment was not equal to a majority of the aggre-
gate votes cast for Governor, or other office, notwithstanding that
-the vote in favor of each amendment was largely in excess of the
vote against it. I do not know whether the fact is as claimed, but
even if it is, T am of the opinion that the result contended for does
not follow.

Artiele 17, Section 1, of the Constitution prescribing the mode of
amending the Constitution authorizes the Legislature to propose
amendments to be voted upon by the qualified electors for members
of the Legislature which proposed amendments shall be fully pub-
lished, ete.

It shall be the duty of the several returning officers of said elec-
tion ‘‘to open a poll for, and make returns to the Secretary of the
State of the number of legal votes cast at said election for and against
said amendments; and if more than one he proposed, then the num-
ber of votes cast for and against cach of them; and if it shall appear
from said rcturn that a;majority of the votes cast have been cast
in favor of any amendm‘Lnt. the said amendment so receiving a ma-
jority of the votes cast shall become a part of this Constitution, and
proclamation shall be made by the Goyernor thereof.”

It will be seen that the result of the election is to be determined
from the return which is required to show the number of legal votes
cast for the the amendments, and the number of legal votes cast
against the amendments.

The declaration that ‘‘if it shall appear from said. return that
‘a majority of the votes cast have been cast in favoraof any amend-
ment, the said amendment so receiving a majority of the votes cast
shall become a part of this Constitution,’’ must be construed in the
licht of the requirement that the return from which this is to be
determined must show the votes cast for and against the amend-
ments. I am of the opinion, therefore, that the plain meaning of
the provision is that if from the return it appears, that of the aggre-
gate of the legal votes cast for any amendment, and those cast against
it. a majority were cast in fdavor of it, the amendment was carried.
The phrase ‘‘majority of the votes cast,”” in each instance means
a ‘‘majority of the votes cast upon the particular proposition.’’
Plainly, this must be so, or otherwise there would have been no
necessity for the requirement that the returns should show the num-
ber of votes cast against the amendment, because, upon the assump-
tion that the construction contended for by Mr. Senter is correet,
then, if the votes cast in favor of any amendment had not been
equal to a majority of all the votes voting for some candidate at the
election the amendment would have failed to take effect, notwith-
standing no votes had been cast against it at all.

Such a holding would be unreasonable, I think, in the absence of
an express provision that a majority is required of all who voted
at the election whether they voted on the amendment or not.

T will add that the returns of the election on these amendments
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were duly canvassed and the Governor’s proclamation has been is-
sued declaring all of them a part of the Constitution of this State
Yours truly,

£

QUARANTINE—COUNTY COMMISSIONERS COURT—MUNIC-
IPAL CORPORATIONS.

County commissioners’ court may establish a quarantine against a case
of smallpox in an incorporated city, notwithstanding the city has
already done so.

AvustiN, Texas, January 11, 1905.
Hon. Geo. R. Tabor, State Health Officer, Austin, Texas.
Dear Sir: In yours of January 9th, you submit the following:

““A case of smallpox oceurred in the incorporated town of Seguin.
The city physician took charge of the case. Thereafter, the county
physician establishes a quarantine around the premises, placing
guards, ete., to protect the balance. of the county. The city physician
disputed the authority of the county physician in the matter.”’

You desire to know who is the proper person to take charge of
and quarantme this case, the city physician or the county phys1c1an
or which is the superior authority.

You are advised that, while under the law governing quarantines,
the commissioners court is invested with the discretion to determine
whether their county, or any part of the same is threatened with.
the introduction or dissemination of dangerous, contagious or infec-:
tious diseases, yet, when they believe such to be the case, notwith-
standing the use of the word ‘‘may,’”’ in the statutes, it is their im-
perative duty, enjoined upon them by law, to cause their physician
to establish and maintain a necessary quardntine, ete. The eity au-
thorities are given merely a permissive right to maintain a quarantine:
in the city limits, and, in the event of the failure or refusal of the|
commissioners court to discharge its duty as to the quarantine, it!
hecomes the duty of the city authorities to establish and maintain
the necessary quarantine within the city limit.

The law contemplates and provides for the co-operation. between
the county and city authorities. In the present case. it seems that
there is a dispute existing between the city and county authorities
as to upon whom the duty is placed by the law of maintaining the
quarantine. The duty is primarily upon the county, and, secondarily,
upon the city.

It is made the plain duty of the commissioners court to take charge.
of and control and maintain throughout the county, including in-
corporated cities and towns, by giving the right to declare, maintain
and pay for legal quarantine in such. cities and towns, or any may
co-operate with each other.

It is the opinion of this department, that, notwithstanding, the
town of Seguin may establish a quarantine to protect the eity, yet
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if the commissioners court of the county, or the county physician
thinks it necessary to also establish a quarantine around the premises,
in order to protect the balance of the county, he has perfect authority
to do so under the law. ‘ "
Trusting that the above will meet with the requirement, I am,
Yours very truly,

JUSTICE OF THE PEACE—NOTARY PUBLIC.

Justice of the peace must qualify as notary public, as well as justice of
the peace.

AvustiN, Texas, January 11, 1905.
My, J. M. Youny, Justice of the Peace, Kennedy, Texas.

Dear Sir: In reply to yours of the 9th inst., you are advised that
the Constitution of the State (Article 5, Section 19) provides that
justices of the peace shall he ex-officio notaries publie.

Article 1564 of the Revised Statutes of 1895 provides that each
justice of the peace shall be commissioned as justice of the peace of
his precinet and ex-officio notary public of his county, and shall take
the oath of office preseribed in the Constitution and give the bond
preseribed by law.

This department has ruled that in those counties where, by reason
of not having sufficient population, the sheriff shall be ex-officio tax
collector, that the sheriff would not be allowed to qualify as sheriff,
without also qualifying as tax collector and giving the bonds re-
quired by that office. .

The wording of the Constitution and of the statutes, in reference
to justices of the peace, makes it imperative on a justice of the peace
to qualifv as notary public by taking the oath of office as suc¢h and
giving the bond as such, and, while we are not inclined to make a
positive ruling in the matter, yet we are strongly of the opinion
that a justice of the peace should not be allowed to qualify as such,
without, he at the same time, qualify as notary publie.

Very truly yours,

- T.OCAL OPTION LAW-—SALE.
(WHAT CONSTITUTES SALLE, DISCUSSED—POSSUM CLUB.)

The distribution of liquors by a bona fide club among its members is
not a sale within the inhibition of the liquor law, even though the
person receiving the liguor gave money in return for it.

i AustiN, TExAs, January 11, 1905.
Hon. James S. Parkins, Rusk, Texas,
Dear Sir: Yours df January 10th addressed to the Attorney
General has been referred to me for attention.
You inquire as to whether an opinion desired by a eounty attor-
ney upon a question arising in a criminal case, or involving the con-
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struction of a criminal statute, should be asked of thls office. You

are advised that it should.

You state in your letter that if the opinion should come from this
office that you desire one in the letter attached to your inquiry.
. The matter inquired about in the attached letter is as follows:

It is stated that some two weeks ago a number of persons calling ‘

themselves a ‘‘Possum Club’’ decided to have a possum supper. The
facts are, that several days before the supper quite a mumber of
persons, probably a club, resolved to have a supper, and they ap-

‘pointed committees to get the various things they desired, and among

the committees was one to get beer and whisky, and that each per-
son attending the supper should pay 75 cents to defray ‘expenses. A
sufficient number contributed to pay for what whisky was consumed,
~and it was ordered, the gentleman who was indicted receiving the
principal part of the money for this and other purposes and ordered
the liquors and paid over the money for it. After the arrival of the
whisky and beer it was understood that each person who attended
was to receive a bottle of beer and some whisky, which each person
did who desired it.

Among those attending were some guests who paid nothing, but

all, except those, paid 75 cents. Also after the arrival of the beer;
ordered by this gentleman some persons contributed their money

and became participants in the supper.

In the special instance in mind, just a short time before the sup-
per, a party who had had nothing to do with the ordering of the
liquors and had no permission or invitation to attend the supper,
approached the gentleman who was managing the finances of the
affair and told him that he wanted in on the supper, that he under-
stood they were to have some beer, ete., and the gentleman assented
and the 75 eents was paid. This party did attend the supper and
received a bottle of beer at his plate, and some whisky. There was
just enough money, and no more collected than, to pay all of the
expenses of the supper.

It is not the province of this department to take a statement of
facts in a case pending in the courts and from that statement of
facts say whether or not the defendant should be convieted, and we
will not undertake to do so in this case, but as the matter has come
to this office in a shape that requires us to give an opinion we
will give you the benefit of our investigation of the matter.

The gist of the offense of a violation of the local option law is a »

‘““sale’’ within the prohibited territory, and in order to violate ‘the
local option law the party accused of the crime must be the seller
in some way, either directly or 1nd1rect]y, as contra-distinguished
from the purchaser. A conviction is not authorized if the party
charged is acting as agent of the purchaser. These prineciples are
well settled and announced in the following cases:

Hood vs. State, 36 App., 585.

Thompson vs. State, 34 S. W. Rep., 937
Bennett vs. State, 34 S. W. Rep., 936.,
Wright vs. State, 3¢ S. W. Rep., 935. i
Bowman vs. State 35 S. W. Rep 931. : !
Ph,zillips Vvs. State, 40 S. 'W. Rep., 270. . ! |
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Van Arsdale vs. State, 34 S. W. Rep., 931.

From the statement of facts presented to us it appears that the
man who is charged with the violation of the local option law was
the committee appointed by the ‘‘Possum Club’’ to provide the re-
freshments in the way of whisky and beer, and in providing these
refreshments he was acting as the agent of the ‘“‘Possum Club’’ and
in no way interested in the sale of the beer except to the extent of
providing it for those who desired it at the ‘‘Possum Club’’ supper.

It does not appear that this ‘‘Possum Club’’ is an incorporated in-
stitution, but the principles of law regulating the sale of liquor would
be the same as applied to a distribution of liquor amongst the mem-
bers of this elub as it would be if the elub was incorporated.

The distribution of liquors by a bona fide club among its members
is not a sale within the inhibition of the liquor law, even though the
person receiving the liquor gave money in return for it.

See: Amer. & Eng. Ency. of Law, Title ‘‘Intoxicating Liquors;”’
State vs. McMaster, 14 Southwestern Rep., p. 290.

. In the McMaster case cited above, the question for decision was
whether defendant was guilty of a violation of the Statute making
it an offense for any person or persons to sell liquor without license,
the decision being a construction of what it took to constitute a
sale. The defendant was one of the managing committee to provide
accommodations, refreshments, ete., for the elub.

Among the refreshments purchased and kept on hand with the -

funds of the members, obtained by assessments, was a small guan-
tity of liquor which was distributed to the members as they required
the same, the members paying an amount of money equivalent to the
cost price of the article. which amount was fixed by the committee
and was not intended for profit, but solely to cover cost.

The court held the defendant was not guilty of selling liquors »

and said:

‘““We think the proper doctrine is announced in the text of the
American & English Enevelopedia of Law, Volume 11, Title ‘ Intoxi-
cating Liquors,” page 727, as follows: ‘The distribition of liquors
by a bona fide club among its members is not a sale, even though the
person receiving the liquor gives money in return for it. It is other-
wise, however, where such club is simply a device resorted to as a
means of evading the statute.” ”’

I also call your attention to the case of Winters against the State,
33 App.. 395, and to the case of the State against Austin Club, 33
S. W. Rep., page 113. -

Trusting the above will be satisfactory, I am,

Yours very truly,

INDEPENDENT SCHOOL DISTRICT—TAX ASSESSOR—
DEPUTY.
Tax assessor elerte? by trustees of an in’ependent schcol distriet cannot
appoint a deprty. .
AvustiN, TEXAS, January 13, 1905.
Mr. J. C. Reynolds, Treasurer, Moody Independent School District.
Dear Sir: This department is in receipt of your letter of the 12th,
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in which you say that the Moody Independent School Distriet has
elected one of its trustees to the office of tax assessor and collector,
that he is not in a position to himself make the assessments, but wants’
to appoint a deputy to do so. You ask whether a deputy can legally-
assess the taxes. }

‘We understand, though you do not say so, that Moody is not in-
corporated for mumelpal purposes. Chapter CXI of the laws of
“the Twenty-seventh Legislature (page 273, General Laws) which
.provided that the trustees in independent school districts not in a:
city or town having an assessor and collector should choose from:
their number an assessor. and’ collector of taxes, was amended by.
Chapter LXVI, of the laws of the Twenty-eighth Tegislature (page
91, General Laws), in which latter act it is not required that the
assessor and collector shall be chosen by the trustees from their numnm-
ber. i
In Section 2 of Chapter CXI of the Twenty-seventh Legislature,
it is provided that the assessor .and collector ‘‘shall have .the same,
power and shall perform the same duties with reference to assess-
ment and collection of taxes for free school purposes that are con-
ferred by law upon the city marshall of ineorporated towns or v11-
lages.”’

We find no provision in this act for the appomtment of a deputy
assessor and collector. Article 608 requires the marshal in incorpor-
ated towns and villages to assess and colleet the corporate taxes,
but we find no provision for a deputy marshal.

In Mechem on Public Offices and Officers, it is said (Section 567) :
. “““In those cases in which the proper execution of the office, requires
on the part of the officer, the exercise of judgment or diseretion, the
presumption is that he was. chosen because he was deemed fit and
competent to exercise that judgment and diseretion, and, unless pow-
er to substitute another in his place has been glven to him, he can
not delegate his duties to another.”’

The assessment of taxes clearly involves and requires the exercise
of judgment and discretion upon the part of the. officer, and finding
no grant of power to appoint a deputy, we conclude that your asses-
sor and collector is without authority to make such an appointment.

You will notice, that with respect to the assessment and collection
of State and county taxes, express power is given the assessor to
appoint deputies (Article 5095), and the deputies are expressly au-
thorized to do and perform the duties required of the assessor. (Ar-
ticle 5096.) ,

We are in receipt of a letter from Mr. John S. Patterson of your
town, asking the opinion of this department on the|same question as
that whleh you have propounded, and we have advised him today ,
that we have written you upon the subject. i

Very. truly yours, . i

i
LOCATL OPTION LAW. }

It is not a violation of the law to give liquor to a minor, habitual drunk-
ard or other person in territory .where local option law has been
adopted - E
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AvustiN, TExas, January 14, 1905.
Hon, G. 8. Arnold, Lampasas, Texas.

Dear Sir: You desire to know if the adoption of the local option
law repeals and suspends the entire law regulating the sale, gift or
procurement of intoxieating. liquors to minors, and habitual drunk-
ards, or only the sale thereof to said minors and habitual drunkards.

Section 20, Article 16 of the Constitution under which our present
local option law was enacted provides that the Legislature shall at
the first session enact a law whereby the qualified voters of any county,
justice preecinet, town, city (or such other subdivision of a county as
may be designated by the commissioners court of said county) may
by a majority vote, determine from time to time whether the sale
of intoxicating liquors shall be prohibited within the preseribed lim-
its. This act was declared adopted September 22, 1891, and is the
same as the one of which it is an amendment w1th the exeeptlon of
the provision in the marks of parenthesis. .

Under these provisions of the Constitution there have been enact-
ments making it an offense for any person to ‘‘sell, exchange, or give
away with intent to evade the law’’ any intoxicating liquors in the
prohibited territory. As far back as 1883 the Court of Criminal
Appeals held that that portion of the act of the Legislature which
attempted to make it an offense to ‘‘give away’’ intoxicating liquors
in a local option territory was unconstitutional, for the reason that
the intention of the framers of the Constitution was to prohibit a
‘“sale,”” and that they did not intend that a ‘‘gift’’ should he pro-
hibited. :

(See Holly vs. State, 14 App., 505; Stalworth vs. State, 16 App.,
345: MceMillan vs. State 18 ‘App., 375; Steel vs. State, 19 App 425.)

So the correct pr1nc1ple is, under the Constitution and authorltles
that the Legislature can only authorize localities to prohibit a “sale”
of intoxieating liquors within the prescribed limits.

The court has held, however, that that prov1so of the law au-
thorizing a sale within the prohlblted territory ‘‘of wine for sacra-
mental purposes, aleoholic stimulants as medicine in cases of actual
sickness on preseription,”’ etc., is within the power of the Legisla-
titre and is constitutional. (See Bowman vs. State, 38 App., 14.)

‘When local option has been carried and is in operation it has the
effect to suspend and abrogate, during its continuance, all laws and
provisions of law which are inconsistent with it. (See Adkinson vs.
State, 9 Texas Court Rep., page 756; Robertson vs. State, 5 App., .
155.) |

Now, when local option is in operation within a given territory
the only offense preseribed by the law, consistent with the Constitu-
tion and authorities above cited, is a ‘‘sale’” within the local option
territory. A ‘‘sale’’ is not an oftense if made for sacramental pur-
poses or in case of actual sickness on a preseription. ‘‘Giving away’’
liquors within the prohibited territory is not an offense whether
given to a minor, habitual drunkard, or any other person. A ‘‘sale’’
is an offense when made to any person, except for the purposes
named in the exception contained in the statute.

Trusting the above will be satisfactory, I am,

Yours truly,
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INDEPENDENT SCHOOL DISTRICT—OFFICES AND OFFI-
CERS—PUBLIC EDUCATION.

Trustees of independent school district hold office until election and
qualification of their successors.

Avustin, TeExAS, J anuary 14, 1905.

~Hon. E. B. Cousins, State Su,penntendent of Public Instruction,
Awustin, Texas.

Dear Sir: I understand the facts in the case, which you verbally
stated to me yesterday, to be substantially as.follows:

An independent school distriect was duly incorporated in 1904, but
prior to the first Saturday in May of that year,-at the election for
incorporation, seven trustees were elected. Three drew for terms
as required by the second section of the trustee law (Acts 1900, page
18). The election having taken place but a short time before the
first Saturday in May, 1904, it was supposed to be unnecessary to
hold another election in May to elect suecessors to the four members
drawing the numbers 1, 2, 3, and 4, when drawing- for terms. You
ask whether these four members are still legal members of the board,
or whether a vacancy exists, which may be filled by an appomt—
ment, of the remammg members of the board, under Seection 8 of
the act

" While the language of Sections 1 and 2 of the act is in part applie-
able to only those mdependent school distriets existing on the first
Saturday in May, 1900, yet in the light of Section 10 of the act;
which extends its provisions to the 1ndependent school districts ‘there:
after to be incorporated, I think it clear that the seven trustees
elected, in the present case, those who drew the numbers 1,2, 3,
and 4 held until the 1904 electlon and those drawing the numbers
5, 6, and 7 held until the 1905 election. There should, therefore,
have been held another election on the first Saturday in Mav, 1904:,
to elect successors to the four members whose terms expired on that
date. No such elections having been held, the question presented is
what is the status of these four members, to whom no successors Were
elected.

It will be noted, that Section 2 of the act provides that the mem-
bers 1, 2, 3, and 4 shall serve until the following May, ‘‘and until
their successors are elected and qualified,”” and that the members
drawing the numbers 5, 6, and 7 shall serve for two years ‘‘and until
their suceessors are eleeted and qualified.”’ :

The section concludes * * * ‘‘and regularly thereafter, on the
first Saturday in May of each year, four trustees and three trustees,
alternately, shall be elected for a term of two years, to succeed the
trustees, whose terms shall at that time expire.’

I do not understand that it was intended by this language to hmlt
the future terms of the trustees to two years, but the section undoubt-
edly means ‘‘two years and until their successors are elected and
qualified.’’

Section 30 of Article XVI of the Constltutlon provides: “The
duration of the offices not fixed by the Constitution shall never ex-
ceed two years * * *°7 Section 17 of Article X VI provides: ‘‘All
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officers in this State' shall continue to perform duties of their offices
until their successors shall be duly qualified.”’ .

I conclude, therefore, a vacancy was not created by failure to hold
“the election in May, 1904, but that the four members whose terms
expired on that date held over until their successors are elected and
duly qualified.

The trustee law make% no provision for an election for trustees
other than the annual election on the first Saturday in May. There-
fore, on the first Saturday in May, 1905, as I understand it, there
should be an election of seven trustees in this distriet: three will be
elected for a term of two years, each to succeed the members who
drew the numbers 5, 6, and 7 and four will be elected for a term of
one year (unexpired part of the term which began in May, 1904)
to sueceed the members who drew the numbers 1, 2, 3, and 4.

Thereafter, in each even year there will be eleeted three trustees,
and each odd-numbered year four trustees for terms of two years
each.

Yours very truly,

PUBLIC EDUCATION.

City superintendent is not required to hold a teacher’s certificate.

AvustinN, TEXAs, January 14, 1905.

Hon. R. B. Cousins, State Supcrintendent of Public Instruction,
Austin, Texas.

Dear Sir: You have asked whether or not a superintendent of
city schools must have a teacher’s certificate. Your inquiry being
based upon Article 390 of the Revised Statutes, as amended by the
act of 1899 (page 326), reads as follows:

‘“A city or town which has 500 scholastic population or more and
has become an independent school distriect, * * * and which has
employed a superintendent of city schools, may have a city board
of examiners. Said board of examiners shall in all cases consist of
a city superintendent of the city schools, together with two other per-
sons, who shall be appointed by him, and who shall be teachers, and
the superintendent shall not be subject to examination * * *7

The question which you propound, in effect, is, whether in the
light of Article 3981-c of the Revised Statutes, the language ‘‘and the
superintendent shall not be subject to examination’’ preseribed a
qualification of the superintendent or expresses an exception to Ar-
ticle 3981-c.

Section 11-n of the trustees law (Acts of 1900, page 18) reads:

‘‘Bach board of trustees provided for in this act shall elect a super-
intendent or principal of schools of such independent distriet, for
not more than one year.”’

The qualifications of a city superintendent are not preseribed, nor
is it even required that he shall be a teacher.

The reading of Article 3980, as amended, suggests that a distine-
tion is made between a superintendent of city schools and a teacher. -
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I can find no requirements that the city superintendent, whom the
board of trustees is required to elect, shall be a teacher, and if he
is not a teacher, he would not come Wlthm the provisions of Article
3981ec.

‘While the language ‘‘and the superintendent shall not be subject
to examination’’ might be construed to mean that the city superin-
tendent to be elected by the trustees must hold a valid teacher’s cer-
tificate, yet such a construetion would be an unnatural one, particu-
larly in view of the faet that the prowsmn is not found in seetion
11b of the act of the trustee law, but in the amended Article 3980,
which treats of the board of examiners and examination by them.

From my 1nvest1gat10n of the school laws I have concluded that
the 1anguage ‘and the superintendent shall not be subject to exam-
ination’’ must be given its obvious meaning, which is, that the super-
intendent of city schools is not required to stand examination for
and obtain a teacher’s certificate in order to entitle him to act as
such supermtendent I am inclined to think that the language may
have been used in view of the fact that the county supermtendent is
required to hold a first grade teacher’s certificate.

Very truly yours,

CONSTITUTIONAL L AW——TAXATIO\T—EI\D\TPTIO\IS——
SOUTHWESTERN UNIVERSITY.

Lands owned by Southwestern University while used for its support or
endowment are exempt from taxation. o

A bill exempting certain property from taxation (under .Constitution
1869) passed House by two-thirds vote, passed Senate with amend-
ment by twce-thirds vote, House concurred—vote not shown in
Journal. Presumption is that amendments were concurred in' by
two-thirds vote.

AvusTIN, TEXAS January 14, 1905
Hon. J. W. Stephens, Comptroller, Austin, Tezas.

Dear Sir: The Attorney General is in receipt of vours of the
14th inst., which is as follows: “

“The Southwestern University, located at Georgetown, lWlllulim-
son County, owns real estate in Dallas Countv upon which taxes are
delinquent for several years past. |

““‘In the charter of the University, Whlch was granted to it by [the
Fourteenth Legislature, it is provided that the ‘buildings, hbranes
lands, apparatus and other property shall be exempt from any kind
of tax so long as used for the support or. endowment of the Uni-
versity.,, (Vol. 8, Laws of Texas, page 617.)

““This department has been requested to cancel the taxes delin-
quent upon the real estate above referred to upon the grounds that
said real estate is exempt from taxation as the property of said Um- '
versity.

“T would thank you for an opinion as to the Comptroller’s duty
with respect to cancelling said ta.xes ”
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Upon investigation of the question referred to we find that the
Southwestern University was incorporated by an act of the second
session of the Fourteenth Legislature, approved February 6, 1875.
(Chapter 18.)

The fourth section of the act provides that the building, libraries,
land, apparatus and other property shall be exempt from any kind
of tax so long as used for the support or endowment of the Uni-
versity. .

Section 19 of Article 12 of the Constitution of 1869 authorizes
the Legislature to exempt such property as two-thirds of both houses
of the Legislature may think proper to exempt from taxes.

With reference to the journals of the House and Senate of the
Second Session of the Fourteenth Legislature, they disclose that the
bill incorporating the ‘‘Wesleyan University’’ (being House Bill
No. 106) was passed in the House, the vote being ayes, 63; noes, 2.
(House Journal, page 161.) In the Senate, the bill having been
amended by changing the name from ‘‘Wesleyan’’ to ‘‘Southwestern’’
University, was passed by a vote of 27 ayes, noes none. (Senate
Journal, page 107.)

In the House it appears from the Journal that the Senate amend- '
ment above referred to was concurred in (House Journal, page 237),
but the vote upon this coneurrence is not given.

If it be admitted that it was necessary, in order that the bill
should carry this exemption from taxation, that the amendment must
have been concurred in by the House by a vote of two-thirds of the
members, still we think that in the absence of positive evidence that
it was not so concurred in, it must be presumed that the amendment
- was so concurred in in the manner required by the Constitution in
order to give effect to all of the provisions of the bill, especially in
view of the positive evidence as to the passage of the bill through both
houses by the necessary two-thirds vote. (Will Stobe et al. vs. Stum-
per, 1 Texas Ct. App. Civ. Cases, page 139.)

Aeccording to our view, then, it appears that under the provisions
of the Constitution of 1869, all of the property of the Southwestern
University was exempt from taxation by the terms of the act referred
to so long as such property is used for the support or endowment of
the University. The question must be decided upon the provisions of
the act referred to, without regard to the provisions of the subse-
quent Constitution of 1876.

You are, therefore, advised that if the land referred to in your
letter is used for the support or endowment of the Southwestern Uni-
versity, and so long as it shall so remain, it is exempt from taxa-
tion. Whether the facts still exist as to its being so used is a ques-
tion of fact to be determined by you.

Yours truly,

FEES—COUNTY ATTORNEY.

/

Where a defendant pleads guilty in justice court the fee of county at-
torney is $5. If defendant pleads not guilty, and upon trial he
is convicted, and no appeal is taken, or if appeal be taken and the
case affirmed, county attorney is entitled to $10.
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AusTiN, TE‘{AS January 16, 19054
Mr. H. B. E’dgar County Attorney, DeWztt Cmmt Y, (’uero Texas.

Dear Sir: Yours of the 16th instant, addressed to the Attorney
General, enclosing a copy of an opinion given by Mr. R. C. Walker
Office Ass1stant Attorney General under the preceding admmlstra-
tion has been referred to me for attention.

It seems, from the copy of the opinion sent, that Mr. Walker ruled
that if the county attorney was present or had taken action in a plea
of "guilty in the justice court, he would be entitled to a fee of $10
T am at a loss to know how he reached this conclusion.

Article 1130, White’s Penal Code Criminal Procedure, provides
that the attorney who represents the State in a criminal action in
the justice court shall receive for each ‘‘conviction,’”’ where no
appeal is taken, or where, upon appeal, the judgment is affirmed,
$10. There is but one way to construe this article, and that is, if
the defendant pleads ‘‘not guilty’ and upon a trial of the case he
is convicted, the attorney who represents the State is entitled fto
$10 provided no appeal is taken, or the case is, upon appeal, affirmed.

Artiele 1130 as clearly provides that where a defendant ‘‘pleads
guilty’’ to a charge before a justice, the fee allowed the attorney
representinng the State shall be $5.

These two articles of the statute were passed February 21, 1879,
and have not been amended from that time until now, and are still
in foree.

Article 1132 was amended by the acts of the Twenty-eighth Leg-
islature (page 219). TUnder this article, before it was amended,
the county attorney was not allowed a fee in any case where he
was not present and representing the State upon the trial, unless
'he had taken some action for the State, but the fee he should have
been entitled to was taxed in the bill of costs for.the benefit of. the
county. The effect of the amendment is, that if a defendant pleads
guilty in vacation, the county attorney shall receive this $5, which,
before the amendment was taxed up ‘for the benefit of the county.
If the county attorney is present and ready to represent the State
at each regular term of the court in which a criminal action is pend-
ing, he is entitled to his fee under the amendment, notwithstanding
the case may be tried at some time when he is not present. This
fee is $10 for a “‘conviction’’ and $5 for a plea of guilty.

There is no statute which provides that the county attorney shall
receive more than $5 in a plea of guilty in the ;mstlee court. ‘,

Very truly yours, ‘

PUBLIC LANDS—SHELL-REEFS—LEGISLATURE. |

Legislature may provide for sale or lease of shells from waters of fakes,
bays and inlets of Gulf of Mexico.

AvustiN, TExas, January 19, 1905.
Hon. George B. Griggs, Senate Chamber, Austin, Texas.

Dear Sir: The Attorney General has requested me to reply to
your favor of the 18th instant.
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After a careful investigation, I have been able to find no provi-
sion of the law authorizing the Commissioner of the General Land
Office to dispose of, by sale or lease, lands under waters of navigable
streams.

You will note that the act of 1901 (page 253), settling the aec-
count between the school fund and the State, in granting the un-
appropriated public domain to the school fund, specially excepted
and included in lakes, bays, and islands on the Gulf of Mexico within
the tide water limits. -

I am unable to find any constitutional provision against the enaect-
ment of a law providing for the sale or lease of shells from the
waters of lakes, bays and inlets of the Gulf of Mexico. Such a law,
however, must not infringe upon the rights of the government of
the United States in its power to regulate commerce, and any act
passed upon the subject should carefully provide that rights under
the law must be exercised subject to the approval and permission of,
and, under such regulations as may be prescribed by, Secretary of
War of the United States; and it should also recognize and protect
any rights which may have been acquired under the fish and oyster
law. . (Aects, 1899, page 312.) :

Very truly yours, -

COURTS—CONSTITUTIONAL LAW—LEGISLATURE.

Under Section 17, Article 5 of Constitution the Legislature cannot pro-
vide for less than four terms annually of the county court.

Avustin, TExAs, January 19, 1905.

Hon. F. W. Seabury, Speaker of the House of Represontatwes of
Texas, Austin, Tezxas.

Dear Sir: Replying to your favor of the 18th instant wherein
you propound to me the following question:

“In view of Section 17, Article 5 of the Constitution of Texas,
can the Legislature provide for a less number of terms of the county
court for civil business than once every two months?”’

I beg leave to say that Section 17, Article 5 of the Constitution
which provides that the county court shall hold a term for ecivil
business at least once in every two months, was amended on Sep-
tember 25, 1883, by adding to said Article 5, Section 29, and which
section, in so far as it relates to your inquiry, is as follows:

‘““The county court shall hold at least four terms for both ecivil
and criminal business annually, as may be provided by the Legis-
lature or by the commissioners court of the county under author-
ity of law.’

Therefore, I advise you that the Legislature has no power to pro-
vide for a less number of terms of the county court for civil business
than the terms fixed by the above amendment, viz.: four terms an-
nually.

Yours respectfully,
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ELECTION LAW—CITY POLL TAX.

Before a person is qualified to vote in a city election he must have paxd
his city poll tax. ,

AvusTiN, TExAs, J anuary 19, 190’)
Hon D. M. Reedy, Tyler, Texas.

Dear Sir: You desire to know if it is necessary under the Terrell
Election Law, that a person subject to a city poll tax should pay the
same in order to be a qualified elector at a city election.

Article 489 of the Revised Statutes of 1895 provides that the city
council shall have power to levy and collect an annual poll tax, not
to exceed $1 of every male inhabitant of said city over the age of
twenty-one years (idiots and lunatics excepted), who is -a resident
thereof at the time of such annual assessment.

Section 5 of the Terrell Election Law provides that all of thej pro-
visions of this act which regulate the holding of elections and votm
shall be observed in all elections in cities. ~

Section 81 provides that if a proposition or question is to be
voted on by the people of any ecity, the evidence required by this
act that the citizen has paid his poll tax, or received his certificate
of exemption, must be produced before he can be permitted to'vote.

Section 2 of the act provides, after setting forth the qualifications.
as to age, residence, ete., that any voter who is subject to pay a
poll tax under the laws of the State of Texas shall pay the said
poll tax before he offers to vote. If the city has levied a poll tax it
was levied under the laws of the State of Texas as provided for in
Article 489.

Section 3 of the act provides that the qualified electors in thls
State ‘‘as described in the foregoing sections’’ who shall have resided
for six months immediately preceding an -election within the limits
of any city, or corporate town, shall have the right to vote for mayor,
and all other elective officers.

This section, in setting forth the quahﬁcatlons of voters in the
city, or corporate town, provides that they shall be quahﬁed electors
of the city ‘‘as deSCI‘Ibed in the foregoing sections.’

To be a qualified elector, as described in Section 2, there must
have been paid by every person subject thereto, the poll tax due
by him under the laws of the State of Texas.

A poll tax levied by a city against every person subjeet thereto
would be a poll tax levied under the laws of the State of Texas, and
before a person would be a qualified voter at a city election he "must
have paid his city poll tax.

The confusion in reference to this matter has probably arisen
from a misunderstanding of the latter part of Section 3, which pro-
vides as follows: ‘‘In elections to determine the expenditure of
money, or assumption of debt, or issuance of bonds, only those shall
be qualified to vote who pay taxes on property in such city or in-
corporated town; provided that mo poll tax for the payment of
debts thus incurred shall be levied upon the persons debarred from
voting in relation thereto.”

‘We understand this section to mean that in elections held in a
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city to determine the expenditure of money, assumption of debts, or
issuance of bonds, if either of these measures, at an election in said
city is determined on, said ecity could not levy upon the persons de-
barred from voting in relation to such matters (that is, those persons
who pay no taxes on property in said cities or incorporated towns),
a poll tax fer the payment of the measure or measures determined on
at said election.

If a city should attempt to levy a city poll tax for the purposes

named, a person could not be deprived of the right to vote because
he refused to pay this poll tax, but if a city levies a poll tax for the
purpose of defraying the expense of the city government, or for any
other purpose, except those named in Section 3, this poll tax would
have to be paid before the person subject thereto would be a quali-
fied elector at a city election.

Yours very truly,

COUNTY TREASURER—COMMISSIONS.

County treasurer is entitled to custody of funds of county, and in the
sale of bonds of the county, is entitled to commissions, whether pro-
ceeds of sale pass through his hands or not.

AvustiN, Texas, January 21, 1905.
Mr. Malcom Black, Sterling City, Texas.

Dear Sir: Yours of the 18th has been duly received.

You desire to know whether, if your county sells court house bonds
and the money is paid to the contractor, is the county treasurer en-
titled to his commissions, and further, whether, if theé contractor,
as the authorized agent of the commissioners court sells the bonds
to the State Board of Education when the court house is completed,
and the proceeds do not aetually pass through the hands of the
county treasurer, is the treasurer entitled to his commission for re-
ceiving and disbursing the $25,000.

You are advised that the county treasurer is entitled to the custody
of funds belonging to the county, and it is not within the lawful
power of any other officer or officers to deposit them elsewhere. He
has the right to commissions upon money of which he is so entitled

to custody, though it has been wrongfully divested from his hands.

(See Waller County vs. Rankin, 31 8. W. Rep., page 876; Bastrop
County vs. Hearne, 70 Texas, page 563.)

In the Waller County case referred to, the facts were substan-
tially the same as those contained in your inquiry. There, the com-
missioners court appointed the contractor as the agent to sell and
disposed of the bonds, and after selling same to apply the proceeds to
the payment of his debt as contractor. In this case, the court held,
that the county treasurer was entitled to his commissions for re.
ceiving and disbursing the amount of the bonds, notwithstanding the
fact, that never at any time were they in his actual possession. When
your bonds are sold the proceeds thereof should be paid to your
county treasurer, and there is no other person entitled to the cus-
tody thereof, and the commissioners court could not, by passing an
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order to the effect that the contractor be the agent to sell the bonds,
deprive the county treasurer of his commissions for receiving this
fund, though, in fact, it has never been paid to him. He would also
be entltled to his commission for disbursing this fund, though in
fact, it was never in his possession to disburse. Understand how-
ever, that the commissioners court could make a contract for a pub-
lie building and provide -that the contractor may receive the bonds,
themselves, as his eompensation, and under this state of facts the
bonds never having been sold, the county treasurer would not be
entitled to any commission.
Yours very truly,

OFFICERS—JUSTICE OF THE PEACE.

Where a justice of the peace was not a candidate for re-election, and
party who was elected failed to qualify, the party who was justice
of the peace at date of election will hold his office until his suec-
cessor qualifies.

AvustiN, TeExas, January 23, 1905.
Mr. W. A. Hadden, County Clerk, Fort Stockton, Texas.

Dear Sir: We have your favor of the 18th instant, in which you
say that at the last general election, the justice of the peace of pre-
cinet number two of your county was not a candidate for re-election,
and that the person who was elected to the office has failed to qualify.
We understand your question to be whether a vacancy exists such
as may be filled by appointment of the commissioners court, or whether
the former ineumbent holds over. T

We presume that your inquiry is prompted by desire of your
commissioners court, of your county to know 1t§ duty in the premises,
and, accordingly we reply.

Artlcle 1560 of the Revised Statutes provides for the election of
a justice of the peace, ‘‘who shall hold his office for two years and
until his successor shall be elected and qualified.”’ ‘

Section 30 of Article 16 of the Constitution provides that: ¢‘The
duration of the offices not fixed by the Constitution shall never ex-
ceed two years * * *77 Qection 17 of the same article is as
follows: ‘‘The officers within this State shall continue to perform
the duties of their offices until their successors shall be duly quali-
fied.”’ |

Article 3541 of the Revised Statutes is as| follows: The county
officers who are required to give official bonds, and shall fail to exe-
cute their bonds within the time preseribed bv law * * * may
also be removed from office for such failure by the distriet judege on
the matter being brought before him in the manner hereinafter pro-
vided for bringing such matters before the court.”

We find that these provisions have been before our courts for con-
struction. In the case of the State vs. Cooks (54 Texas, 482), the
facts were that one Bickford was elected to the office of county
tax assessor. At the next succeeding election, one Crawford was
elected to the office, but failed to qualify within the twenty days
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preseribed by law. Thereafter, Crawford presented to the commis-
sioners court his resignation which was accepted, and the court
appointed Cooke, who accepted and qualified. The court held that
the election of Crawford, his failure to qualify, his subsequent resig-
nation and the appointment and qualification of Cooke as his sue-
cessor ended the term of office of Bickford.

As we understand this decision, its effect is to hold that the elee-
tion of Crawford terminated Bickford’s term of office, and that
Crawford’s failure to qualify authorized his removal, under Article
3400 of the Revised Statutes of 1879 (which is Article 3541 of the
present Revised Statutes) but, that was rendered unnecessary by
Crawford voluntarily resigning. And this seems to be the view of
our present Supreme Court.

In the case of Maddox vs. York, the facts were that one York
had been elected and duly qualified as sheriff. At the next general
election he was defeated for re-election, and one Lsater was chosen
to succeed him. Before the receipt by Lasater of his certificate of
election, he sustained an injury, from which, without regaining con-
sciousness, he died, after the issuance of the certificate of election.
After his death, the commissioners court declared the office vacant
and appointed Maddox to fill the vacancy. .

The Court of Civil Appeals of the second district, by a divided
court, held (54 Southwestern, 24) that the appointment by the com-
missioners court was valid. Judge Hunter dissented, holding that
York was entitled to the office until a suceessor had been elected and
qualified. The question thus at issue was certified to the Supreme
Court, which answered (93 Texas, 278) that the decision of the
majority is correect, and properly construed the provisions of the-
Constitution controlling the subject in accordance with previous pro-
visions of the Supreme Court. In the majority opinion of the Court
of Civil Appeals, it was said, construing Article 16, Section 17 of
the Constitution: ‘It is evidently the intention of the framers of
that instrument that no county officer should hold more than one
term of two years without re-election or appointment, only the fail-
ure to elect or appoint a successor would entitle the incumbent to
so remain in office * * *77

From this, we understand the law, as declared by our Supreme -
Court, to be that the term of the justice of the peace for precinet
number two was terminated by the election at the last general elec-
tion of his suceessor, notwithstanding that his successor failed to
qualify within the time preseribed by law.

We do not understand, however, that the failure to qnalify ipso
facto created a vacancy such as would authorize the county com-
missioners court to fill the office by appointment for the unexpired
term, but the office may be declared vacant by proceedings had in
conformity with Article 3541. 1If, however, the person who was
elected to the office, but failed to qualify, shall voluntarily present
to the county commissioners court his resignation, it may, as w2 un-
derstand the decisions, be accepted by the court, who, thereupon,
under Article 1565, may declare the vacancy and fill the office by
appointment.

Very truly yours,
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COMMISSIONERS COURT—LIQUOR DEALER’S BOND.

Commissioners’ court can not compromise with a solvent judgment debtor
a judgment recovered on a liquor dealer’s bond.

AvusTtiN, TexAs, January 24, 1905.
Hon. E. B. Ritchie, County Judge, Palo Pinto, Texas.

Dear Sir: The department is in receipt of your letter of the 21st.
‘We understand the question submitted to be whether or not your
county commissioners court ean compromise a judgment recovered

the county against the principal and sureties upon a liquor deal-
er’s bond, the principal being of doubtful solvency, but the sure-
ties, who -are also judgment debtors, being solvent.

We understand that it is proposed by the Judgment debtors to
. pay a sum less than the amount of the judgment in full satisfaction
thereof.

We quite agree with your construetion of the law, and you are
advised that it is the opinion of this department that the commis-
sioners court is without authority to make such a compromise.

In the case of Lindsey vs. State, 66 S. W. Rep., 352, referred
to by you, the ecourt discussing Section 55, Article 3 of the Consti-
tution, said: ‘‘The language of this provision is explicit and com-
prehensive and it is too clear to admit of question that by reason of
such provisions no compromise made with the sureties by the com-
missioners court of Edwards County whereby a less sum than the
amount of the judgment was to be received by the county would be
valid.”” And referring to Article 845 of the Revised Statutes which
attempts to give authority to the commissioners court to sell jude-
ments when the principal and sureties are insolvent, the court said:
“If the statutes had in contemplation to authorize a compromise
or sale of a judgment, either directly or indireetly to the judoment
debtor§ it is a violation of the Constitution, and consequently in-
valid.’ :

Yours truly,

PERMANENT SCHOOL FUND.

Legislature may enact law providing for investment of permanent school
fund in State warrants, and providing that same shall bear interest.

Section 4, Article 7 of Constitution authorizes investment of such fund in
bonds of United States, the State of Texas, or counties 1n said State.
This provision refers to permanent school fund.

Legislature can not provide for the investment of available school fund
in State warrants.

AvusTiN, TExAS, January 24, 1905.

Hon. A. M. Kennedy, House of Representatives, Capitol.

Dear Sir: This department is in receipt of yours of the 24th
instant. I think there is nothing in the Constitution to prevent the
Legislature from enacting a law providing for the investment of
the permanent school fund in State warrants, and providing that
the warrants in which such investments are made shall bear interest.
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Section 4 of Article 7 of the Constitution authorizes such invest-
ment in bonds of the United States, of the State of Texas, or coun-
ties in said State, or in such other securities and under such re-
strictions as may be preseribed by law. This provision refers to the
permanent school fund.

Section 5 of Article 7 of the Constitution provides that the avail-
able school fund shall be applied annually to the support of the
public free schools, and no provision is made for its investment.
I do not, think the Legislature would have authority to provide for
the investment of the available school fund in State warrants.

Yours truly,

CITY COUNCIL—NUISANCE.:

Council can not declare theater building a nuisance when it is not, within
itself, a nuisance.

Council may regulate, license, tax, or prohibit theaters, clrcus, etc.

AvusTiN, TEXAS, January 28, 1905.
Hon. John B. Howard, City Attorney, Longview, Texas. ’

Dear Sir: Yours of the 23rd addressed to this department has
received our careful attention.

You desire to know if the city council of your city can declare a
building used for the purpose of theatrical exhlbltlons and other
public exhibitions, a nuisance.

You are adv1sed that the city council ean not declare that a nuis-
ance which is not within itself a nuisance. A building would not
be within itself a nuisance. (See Baltimore vs. Radecke, 33 Am.
Rep., 239; City of Waco vs. Powell, 32 Texas, 258; Milne vs. David-
son, 16 Amer. Deec., 192.)

A municipal corporation may exercise such powers as are granted
to it expressly, and such incidental powers as are necessary or appro-
priate to the exercise and enjoyment of those expressly conferred.

(See Memphis against Adams, 24 Am. Rep., 331; Pye vs. Patter-
son, 45 Texas, 312.) And. as to the general powers which may be
e\:ercleed by a city ecouncil, see an extensive note to Robison vs.
Meyer, 34 Amer. Dee., 627.

Under a grant of power to a municipal corporation to make all
regulations necessary for the promotion of health, it was held in
the case of the State against Heidenhain that the city council could
prevent smoking in street cars. (See 21 Am. State Rep., 388.)

Article 429, Sayles’ Civil Statutes provides that the city council
of any city or town shall have the power to license, tax and regulate,
or prohibit theatres, circuses, and exhibitions of common showmen,
ete.

‘‘Regulate,”” has been construed by the courts to mean, a right to
adjust by rule, method, or established mode; to direet by rule or
restriction; to direct and control; it includes within itself meaning
the power to control. (See State vs. Ream, 16 Neb., 681.)

When a munieipality is invested with a general power to ‘‘license,
regulate, or entirely prohibit,”’ it is wholly discretionary with the
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municipality to license, regulate, or entirely prohibit. (See Gunners-
shohn vs. Sterling, 92 Ill., 569; Kettering vs. City of Jacksonville,
50 Ill., 39; Martin vs. People, 88 I1l., 390.)

A municipal corporation can, under its general police power, com-
pel the owner of public halls and theatres to provide means to prevent
fires, and to supply fire escapes in case of fire. (See 22 Amer.
& Eng. Ene. of Law, 2nd Ed., page 925.) The right to
regulate theatres necessarily involves the right to preseribe and
enforce the reasonable conditions and limitations under which they
?éaly) be conducted. (See Ayers vs. City of Dallas, 25 S. W. Rep,,

‘We believe that under Article 429, Sayles’ Civil Statutes that the
city council of your city would have a right to pass ordinances which
are reasonable to regulate theaters, by providing the conditions under
which they will be allowed to be exhibited, and the places at which
they may exhibit. :

‘We have drawn an ordinance which we think the city council of
your city has the right to pass under the article above mentioned,
a copy of which we enclose you herein.

Yours truly,

FEES OF OFFICERS—SHERIFFS—DISTRICT CLERKS.

Sheriff is entitled to fee for serving depulicate subpoena placed in his
hands for execution. District clerks are not entitled to fee for
issuing same.

Where a sheriff serves various witnesses in various cases against same
party, he is only entitled to 50 cents for each witness in a single
case—and same as to mileage.

AvusTiN, TExAs, February 3, 1905.
Hon. B. H. Gardner, Palestine, Texas.

Dear Sir: Yours of the 2nd instant has been duly received.
You ecall our attention to Articles 1012 and 1022 of the Penal
Code of the State.

- The writer of this letter has very recently had occasion to receive
a kick by referring to these two articles in answer to a query pro-
pounded to this department as to whether or not a distriet clerk
has the right to reissue subpoenas at the beginning of each term of
the district court, which query we answered in the negative and
referred to the articles above mentioned. We regret to say that,
notwithstanding these two articles of the Penal Code, it is the cus-
tom in many districts to duplicate the process for witnesses at the
beginning of each term of the district court.

The Court of Criminal Appeals has held substantially that where

a witness has once been served with a subpoena he is obliged to
appear from day to day and from term to term until discharged
by the eourt. - ‘

The statute prescribing what constitutes disobedience of a sub-
poena does not provide that a witness is in default if he fails to
appegr from day to day and from term to-term, but the provisions
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of the article have been construed by the Court of Criminal Appeals
to mean that he must do so.

The penal offense preseribed by Article 1012 is aimed at the elerk
for issuing or duplicating process, and there is no provision of the
law which makes it penal for a sheriff to execute process when he
knows that same has been illegally issued.

Your first query is whether or not you should approve the account
of the sherift for serving process when is duplicate process.

We are inclined to the opinion that when the process is placed
in the hands of the sheriff it is his duty to execute same, and if
same is executed by him his account for his labor should be ap-
proved.

It would be otherwise, however, if the item of issuing the process
should enter into the distriet elerk’s aceount and come before you
for approval. You could then say that ‘‘you issued this process
illegally without my order, and T will not approve your accounts,’’
but the process, though illegally issued, -having been placed in the
hands of the sheriff, we belicve it would be his duty to execute
same and for this labor he would be entitled to his fees.

In your second query you state that there were twenty-six indict-
ments returned against one party; that on the back of one of the
indictments were the names of all the witnesses in the whole twenty-
six cases, and each of the other indictments referred to the first
. for the names of the witnesses.

You state further, that one of the subpoenas is for all the wit-
nesses and for all cases, that is, from No. 30 to 55, both inclusive.

You state further, that other subpoenas were issued on the same
date, being carbon copies, except that they give the numbers of the
two cases each, and that all of these were marked, executed and in
full by the sheriff.

You desire to know whether you should approve this account for
sunimoning all of these witnesses in each case. The last act passed
on this sibject was passed at the First Called Session of the Twenty-
seventh Legislature, 1901, page 21. The wording of it is the same
as preceding laws on the subject, and subdivision 2 provides that
the sheriff shall receive for summoning or attaching each witness
50 cents.

It appears to us from the reading of your letter that the sheriff
made but one trip in summoning these witnesses, and in making the
summons he had in his possession only one subpoena and made the
summons for the witnesses to appear in the cases against Harris, Nos.
30 to 55, inclusive.

A ‘“‘summons’’ is to notify a witness to appear in court and give
testimony on a day named in the writ. (See Bouvier’s Dictionary,
Vol. 2.) It is a warning to appear in court and testify as a wit-
ness. (See Webster’s Dictionary.)

Now for giving this warning to each witness the sheriff is entitled
to 50 cents. If he has but one subpoena and gives the witness warn-
ing in 26 cases at the same time, we believe that he would be entitled
to 50 eents for each witness, but not for each witness in each case;
and the same as to mileage. If he made only one trip in summoning
these witnesses to appear in all these cases he is entitled to mileage
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in only one case. In passing on a matter of this kind we beg to
refer you to the act of the Twenty-eighth Legislature, 1903, page 122,
which is an amendment of Article 1028. It is provided that you
shall examine accounts against the State earefully and inquire into
the correctness thereof and approve same in whole or in part, or
disapprove the entire bill ‘as the facts and law may require. It is
a universal principle that no officer should be allowed pay for labor
which he does not perform.

We do not understand your reference to Section 6, Article 1077-d,
Sayles’ Supplement, C. C. R. We presume, however that you refer
to the fee bill and the several amendments thereto in referenee to the
sheriff’s fees. Article 108, White’s Code of Criminal Procedure, pre-
seribes the fees for sheriffs in counties containing less than 3000
votes, or, in other words, was the fees of sheriffs under the old law.

The Acts of 1897 , Special Session, page 5, Section 4, prescribed the
fees for sheriffs in counties voting more than 3000 votes at the last
preceding Presidential election. This section made the fees of the
sheriff less than those he was allowed under the old law. This see-
tion was amended by the acts of the First Called Session of the
Twenty-seventh Legislature, 1901, page 21, and the fees, as preseribed
in Section 4 of the so-called fee bill, were made the same as existed
under the old law; and as the law now stands, the sheriff’s fees are
the same as are prescribed in Article 1083, Code of Criminal Pro-
cedure, whether the county polled 3000 votes or less.

Trusting that the above will meet your demands, I am,

Yours truly,

CONFEDERATE PENSIONS:

The widow of a Confederate soldier after re-marriage is not entitled
to a pension as the widow of her irst husband.

Avustin, Texas, February 4, 1905.
Mr. J. W. Stephens, Comptroller, Capitol.

Dear Sir: We are in receipt of yours of 31st ult., which is as
follows: '

““The amendment to the Constitution authorizing the issuance of
pensions to disabled and dependent Confederate soldiers, sailors and
their widows, provides, with respect to issuing pensions to widows, as
follows: ‘Their widows in indigent circumstances, who have never
re-married and who have been bona fide res1dents of the State of
Texas since March 1, 1880, and who were married to such soldiers
or sailors anterior to March 1, 1888.° (Under the amendment car-
ried at the last gemeral electlon the date is ehanged to Mareh 1,
1880.)

““The question is raised as to Whether the provisions of this law
would exclude a widow of a Confederate soldier, after the death of
her first husband, was re-married subsequent to March 1, 1886, to
another Confederate soldier, or whether the intention was to ex-
clude only those widows of Confederate soldiers whose .second hus-
bands were not in the Confederate army. .
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‘‘Please advise this office upon the question raised and oblige.”’

You are advised that it is our opinion, under the provisions of
the Constitution referred to that a widow of a Confederate soldier,
who, after the death of her Confederate soldier husband, re-marries,
is not entitled to the benefits of the pension law, notwithstanding
her second husband may be a Confederate soldier. I mean by this
that she would not be entitled to a pension as the widow of the first
husband referred to. If she re-married another Confederate soldier
and he should also die, she might be entitled to a pension as the
widow of the last husband, if circumstances otherwise were such as
to entitle her to such pension.

So far as the re-marriage of a widow of a Confederate soldier
is concerned, it-would make no difference whether such re-marriage
was to another Confederate soldier or to one who wdas-never in the
Confederate army. This is our construction of the Ihiowswn of the
. Constitution referred to.

Very truly yours,

S
PUBLIC. EDUGATION—COMMON SCHOOL DISTRICT.

After the apportionment of the school funds and after the trustees of
a common school district had contracted with teachers a city in-
cluding part of the territory of the district voted to assume control
of its schools. Held that the control so acquired operated prospec-
tively and that until the end of the current scholastic year the trus-
tees of the common school district should continue to conduct the
schools.

‘ AvustiN, TexAS, February 6, 1905.
Myr. J. W. Stitt, Fort Worth, Texas.

Dear Sir: As we heretofore advised you we referred your letter
of the 1st inst., to the State Superintendent of Public Instruction,
but as the question presented by you seems never to have been ruled
upon heretofore, Mr. Cousins has requested us to reply to your
letter,

‘We understand the facts to be as follows:

The ecity of North Fort Worth, incorporated under the General
Law, embraces a part of the territory, and one of the school houses of
common school distriet No. 21 of Tarrant County. In November,
1904, the city assumed control of its public schools and it now de-
mands of the county superintendent that a transfer be made to the
city of a part of the State and county apportionment made to the
common school district for the current scholastic year. In September,
1904, the trustees of Distriet No. 21 contracted with teachers at each
of its sehools including the school now within the corporate limits of
North Fort Worth for a nine months term.

The question is, is the city of North Fort Worth entitled to any
of the apportmnment made to district No. 21 for the current scholas-
tic year? We conclude that it is not.

Though Chapter 16 of Title 86 does broadly authorize a city to
assume exslusive control of its schools, we think it clear from other
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provisions in the school laws that the control so acquired is intended
to operate prospectively but is not intended to attach during the cur-
rent scholastic year, or so as to interfere with existing contracts with
teachers.

The provisions that ‘‘the pro rata of the available school fund
of the State appropriated and set apart to such city or town shall
be by the proper officer, or department of the State, paid over di-
rectly to the treasury of the board of trustees’”” (Article 4015);
that the State apportionment may be supplemented by a special tax,
(Article 4025); and that the city may issue bonds to provide for

school buildings (Article 4034), are clearly prospectlve in their op-
eration.

The scholastic year runs from September 1st to August 31st (Ar-
ticle 3906); and the State apportionment is made on or before
August 1st of each year (Article 3923). This is payable by the
State Treasury upon the coupons issued to the several counties, cities
and towns in accordance with the apportionment, and there is no
provision of law for any change in the State Treasurer’s accounts
with the various counties, cities and towns, or in the coupons so
issued.

When the county superintendent receives the certlﬁcate of the
State’s apportionment he makes a pro rata distribution of it among
all the common school districts in his county, and a pro rata dis-
tribution of the income from the county’s school fund among all
the school districts, common and independent. The county treas-
urer is required to keep a separate account with each district of the
county of its proportionate share of the apportionment (Article
3935d) ; and Article 3934a directs that: ‘‘Except as herein pro-
vided, no part of the school fund apportioned to any distriet or
county shall be transferred to any other district or county.”” .

Transfers of school funds is provided for in the case of con-
solidation of county line districts (Article 3934a); in the case of
the establishment of county line districts (Article 3946a); and in
the case of consolidation of districts within a county (Article 8963).
In the latter case the statute expressly requires the consolidation to
be made before the apportionment is made.

Article 3982 provided for the transfer of a child from one dis-
trict or independent district, to another before the apportionment of
the school fund by the eounty supermtendent and before the trus-
tees have employed a teacher.

‘We understand the purpose of Article 3982 to be to prevent the
impairment in any manner of a teacher’s contract, whether by in-
creasing the enrollment of pupils unduly, or by reducing the school
fund of the district so as to make 1t impossible to pay the teach-
er’s salary.

The trustees of a distriect determine how many schools shall be
maintained, and for what term, and make the contract with teach-
-ers, subject to the approval of the county superintendent. The
county superintendent, in approval of a teacher’s contract, must
consider the number of schools to be maintained, the time they are
proposed to run, and the number of children within scholastic age
within the district. The teacher’s salary is based upon the number
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of pupils, within the scholastic age registered within the distriet.
(Article 3957.) And is paid by the check of the trustees on the
county treasurer. (Article 3962.)

It is our understanding of the law, looking to all of the pro-
visions above referred to, that when a contract has been made with a
teacher and approved by the county superintendent, the funds in
the hands of the county treasurer to the credit of the distriet, is
charged with the contract, and no change in the distriet, and no
transfer of the fund can thereafter be made during the scholastic
year. '

We seem to be confirmed in this opinion by the provisions of
Article 3934a, looking to the transfer of ‘‘all the children’’ of ‘a
school distriet to another distriet ‘‘upon such terms as may be agreed
upon by the trustees of said districts interested.”’ This is the only
provision of law which we can find authorizing the transfer in any
manner of any part of a distriet’s apportionment after the employ-
ment of a teacher.

It not being expressly provided, or provided by necessary impli-
cation, that a city may assume control and actual management of
its publie schools during a current scholastic year, after the State
apportionment has been certified to the county superintendent and
distributed by him in aceordanee with the law, and after the trus-
tees of a district have employed teachers, we conclude as above
stated, that it was not so intended by the Legislature, but that the
prohibition of Article 3934-a applies to the present case.

The city of North Fort Worth has acquired control of its schools
to the extent that it may, in preparation for the ensuing scholastic
year, provide suitable school buildings, and may levy a tax to sup-
plement the State apportionment which will be made to it on or be-
fore August 1st, next; but we believe until the expiration of the
present scholastic year, Distriect No. 21 should continue to conduect
its schools just as it was doing before the city of North Fort Worth
elected to acquire exclusive -control of the public schools within its
limits.

Yours truly,

TAXES—CITY.

City council has right to exempt certain persons from payment of poll
taxes, provided the exemption keeps within the provision of the
Constitution. )

AvustiN, TExAS, February 7, 1905.
W. A. Field, Timpson, Texas.

Dear Sir: In reply to yours of 3rd you are advised that it is the
opinion of this department that the city council has the right to
exempt from the payment of poll taxes such persons as they may
decide to exempt; provided the exemption keeps within the pro-
vision of the Constitution that all taxes shall be equal and uniform.

For instance, they can exempt all members of: the fire department,’

all persons over 60 years of age, or over any other age they may.
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deem fit. They have not the authority exceedlng the grant of power
given them by statute to lev} a poll tax. For instance, they could
not require a person under 21 years old to pay a poll tax and they
eould not require idiots and lunaties to pay poll tax.

As was said in Dillon on Municipal Corporations, Section 94,
““The power to do an act is often conferred upon municipal corpo-
rations in general terms without being accompanied by any pre-
scribed mode of exercising it. In such cases the common council,
or governing body, necessarily have, to a greater or less extent,
a discretion as to the manner in which the power shall be used.”’

And as was said by the same author, Section 100, ¢ Municipal cor-
porations are instituted by the supreme authority of the State for
the public good. They exercise by delegation from the Legislature
a portion of the sovereign power. To enable them beneficially to
exercise these powers and discharge these duties they are clothed
with the authority to raise revenues, chiefly by taxation and sub- :
ordinately by other modes, as by fine ‘and penalties.”’

Incident to the power to tax is the power to exempt from taxa-
tion so long as they do- no‘j violate the constitutional inhibition
against unequal taxation.

_The general rule on the subject is familiar, and has been too often
declared to be open to question. The right to make exemptions is
involved in the right to select subjects of taxation and apportion
the public burden among them, and must, consequently, be under-
stood to exist in the law-making power wherever it has not in
terms been taken away. (See Cooley on Taxdtion, Vol. 1, page 343.)

It has been held, however, that a city council has no authority
to exempt from taxation certain personal property or real estate
whileh they may select in consideration of concessious made by the
owners of said property to the city council.

Yours truly,

WITNESSES—SUBPOENA—OUT-COUNTY.

Witnesses can be forced to attend all courts, even in counties other than
their residence, by subpoena. (Act July 3, 1897.) .

AusTiN, TEXAS, February 7, 1905.
Hon. J. E. Nedl, Georgetown, Texas. .

Dear. Sir: You present orally to this department the following
inquiry: ‘“What process should be issued for out-county witnesses—
in misdemeanor criminal cases pending in thé eounty court, should
an attachment issue, or an out-county subpoena?’’

By the Act of July 3, 1897, the attendance of witnesses upon all
courts, even where the courts are sitting in counties other than that
of their residence, can be enforced under subpoenas.

Before the enactment of the Aet of 1897 the rules governing the
enforcement of the attendance of witnesses were contained in Ar-
ticles 513 to 519, inclusive, of the Code of Criminal Procedure, Re-
vised Statutes of 1895. Under the provisions of Articles 526 to 535,
both inclusive, where a witness resided out of the county in which
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the prosecution was pending, the defendant and the State was each
entitled to an attachment for said witness, and under the articles
last above referred to this was the only mode of enforcing the at-
tendance of out-county witnesses.

The Act of 1897 repealed Articles 525 to 534, both inclusive, and
if you will refer to the title of the Act of 1897 you will see that
each of these articles is set out and each is repealed. The Aect of
1897 also repeals all laws and parts of laws in confliet with it.

Therefore, as the procedure now stands, the only way the at-
tendance of out-county witnesses in any cause is by a subpoena.

The Act of 1897 repealed the articles of the Code of Criminal
Procedure which had theretofore provided for the enforcement of
the attendance of out-county witnesses in all cases, whether felony
or misdemeanor. The only important difference between the old
law and the new one is the fact that a subpoena is now issued in-
stead of an attachment under the old law. The caption of the act
is entitled ‘“An Act to enforce the attendance of witnesses in erim-
inal cases upon district court, grand juries and magistrates sitting
as examining courts in counties other than that of their residence,
under subpoena * * * and to repeal Articles 525 to 534, hoth
inclusive, Title (7), Chapter (4) of the Code of Criminal Pro-
cedure.”’

It is well known that the same rules apply in reference to the
enforcement of the attendance of witnesses upon the county court
as apply to the enforcement of the attendance of witnesses upon the
distriet courts. In fact, there is no mode of procedure especially
prescribed for the conduet of business in the county court. There
is but one mode of procedure for the enforcement of the attendance
of witnesses and it applies to all courts.

Before the enactment of the Act of 1897, Articles 525 to 534, both
inclusive, preseribed the mode of enforcing the attendance of out-
county witnesses in all cases. The above articles were repealed and
the Act of 1897 substituted in their stead.

The above has been the uniform ruling of this department and
was first given out on August 23, 1899, in an opinion by Hon. N. B.
Morris, at that time Office Assistant Attorney General, and after-
wards the same opinion was expressed by this department by letter
dated............ ... ..., , 1899, and addressed to W. H. Young,
County Attorney, Aransas Pass, Texas, this opinion being given by
Hon. D. E. Simmons, at thatytime Office Assistant Attorney General.

Trusting the above will meet with your requirements, I am,

Yours truly,

CONVICTS—JURISDICTION.

A convict may be brought from penitentiary and tried for an offense
committed in a county, for which he has not been tried.

AvusTiN, TExas, February 8, 1905.
Hon. C. C. Harris, Hondo, Texas.

Dear Sir: Yours of February 7th has been duly received.
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You desire to know whether it is possible for the grand jury to
indiet and for you to try a party who is confined in the penitentiary
- for an offense committed in a county for whiech he has not been
tried. .

While there is no procedure authorized by legislation to bring
a defendant- from the penitentiary to some court for a trial in

another case, yet there is no law to the contrary, and such has been
the usual practice.

Article 3554, Sayles’ Civil Statutes, provides that the Board of
- Commissioners of the State Penitentiary shall have the general man-

agement and control of the State penitentiaries and of all conviets
sentenced to State penitentiaries, and Article 3659 gives them au-
thority to prescribe rules and regulations for the government of
penitentiaries. It is under these two articles of the Statute that
the custom has prevailed of taking men from the penitentiary and
trying them for offenses for which they have not been tried, and
the Court of Criminal Appeals has held that in the absence of some
express provision prohibiting this from being done that the pris-
oner can not complain. (See Gaines against the State, 53 S. W.
Rep., page 623.) You desire to know the procedure.

The writer of this letter had occasion, while district attorney of
the Fourth District, to get men out of tlie penitentiary and try them
for offenses for which they had not been tried, and the procedure
used was this, which we think is an entirely proper one, and whieh,
in our case, always resulted in our being able to get the conviets, viz.:

Let the indictment be presented as in any other ‘case—as though
the defendant was not in the penitentiary; let the Jistrict clerk
issue a capias addressed to the sheriff of the county in which the
indictment was returned; have the distriet judge endorse on the
capias or warrant the following words: ‘‘Let this warrant be exe-
cuted in any county of the State of Texas.”” (See Article 259, Codg -’
of Criminal Procedure.)

In addition to this, have the district judge write an order to the
superintendent of the penitentiary where the convict is confined,
direeting him, after stating the fact that the indictment has been
returned, etc., to deliver to the sheriff holding the warrant the
conviet required.

I have never had any trouble when this procedure was followed.

The superintendent usually retains the order of the district judge,
and, I think, takes a receipt from the sheriff for the conviet.

Trusting the above will meet with your requirements, I am,

Yours truly,

WITNESSES—OUT-COUNTY.

A witness, recognized or attached and given bond for appearance hefore
any court or grand jury out of the county of his residence, in a
felony case, shall be allowed actual traveling expenses, not exceed-

ing 3 cents per mile and $1 ver day each day he may be necessarily
absent from home.
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AvustiN, Texas, February 10 1905.
T. J. Young, Sheriff, Lampasas, Texas.

Dear Sir: Yours of the 9th has been received. Up to 1897 the
provision of the law regulating fees of witnesses was contained in
Article 1061-b, Willson’s Code of Criminal Procedure. This article
provided as follows:

‘“‘That any witness who may have been recogmzed or attached
and given bond for his appearance before any court out of the
county of his residence to give testimony in a felony case, and who
shall appear in compliance with the obligation of such recognizance
and bond, shall be allowed his actual traveling expenses, ete.”’

Under this statute out-county witnesses were not allowed any
compensation for their attendance upon the grand jury. To cure.
this defect the Legislature of 1897 attempted to amend the law,
and Section 5 of said act reads as follows:

““Witnesses shall receive from the State for attendance upon
district courts, magistrates sitting as examining courts and grand
juries, in counties other than their residence, in obedience to sub-
pocnas issued under the provisions of this aet, such eompensatlon
as is now received by a witness attending such under attachments.”

The construction of this law by this department was to the effect
that under its provisions a- witness would not be entitled to fees
for attending upon a grand jury by reason of the fact that the law
says they shall receive such compensation as is now received by a
witness attending such ‘‘under attachment,’’ and under attachment,
as il existed at that time, witnesses were not allowed any fees for
attending upon the grand jury.

The Legislature of 1903 (see page 299), amended Article 1061b,
and the amendment reads as follows:

‘““Any witness who may have been recognized or attached, and
given bond for his appearance before any court, or before any grand
jury, out of the county of his risedence, to give testimony in a felony
case, and who shall appear in compliance with the obligations of such
recognizance or bond, shall be allowed his actual traveling expenses,
not exceeding 3 cents per mile going to and returning from the
court or grand jury by the nearest practicable conveyance and $1
per day for each day he may necessarily be absent from home as
a witness in such case.”’

This is the law as it now exists governing the compensation of
out-county witnesses for their attendance upon the grand jury,
and you are advised that witnesses will not be allowed any compen-
sation for such attendance unless they have entered into bond or
recognizance; and the approval of their account by the judge
must show that they have given such bond or recognizance.

You desire to know, further, what your duty is if a witness is
unable to give bond or refuse to do so.

Section (6) of the Acts of 1897, Speclal Session, page 59, provides
that if a subpoena be returnable at some future day, the officer shall
have authority to take a good and sufficient bond * * * but if

said witness refuse to give bond he shall be kept in custody until
such time as he shall start in obedience of said subpoena, when he -
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shall be, upon affidavit being made, prov1ded with funds necessary

to appear in obedience to said subpoena
' You will see from the provisions of this Section (1) that you are
not authorized to take bond unless the subpoena is returnable af,
some future date. (2) If the witness refuses to give bond. you
shall keep him in custody until such time as he shall start in obe-
dience of said subpoena. (3) That if a witness has no funds suf-
ficient to enable him to appear in obedience to said subpoena you
shall require him to make affidavit to that effect, and provide him
with the neeessary funds. (See Section 3 of said aet )

Trusting the above will be satisfactory, I am,

Yours truly,

CONSTITUTIONAL LAW;-CRII\lINAL LAW—WITNESSES.

An act arbitrarily limiting the number of witnesses for whom a defend-
ant may have compulsory process v101ates Section 10, Article 1 of
Constitution.

' AvustiN, TExas, February 10, 1905.
Hon. S. Webb, House of Representatives, Capitol.

Dear Sir: We have had under consideration at your request
House Bill No. —, being an act entitled ‘“An Aet vo protect the
people against unlimited and unnecessary service as witnesses, and
the State against unnecessary witness accounts.’”’

The essential provisions of this bill are such as to arbitrarily limit
the number of witnesses for whom the defendant shall have com-
pulsory process in criminal cases.

It is expressly provided in the Bill of Rights (Section 10, Article
(1) of the Constitution), that .in all eriminal prosecutions the ac-
cused shall have compulsory process for obtaining witnesses in his

favor. While the Legislature may regulate the issuance of process |

for the attendance of witnesses in eriminal cases, with the end in |
view of preventing its reckless use, we very much ‘doubt the author- |
ity to arbitrarily limit the number of witnesses for which process
may issue at the request of the accused, in any eriminal case.

It is true that Section (8) of this bill authorizes the trial court to
allow process for a greater number of witnesses than the limit
preseribed in the other sections of the bill, if it is believed that a
greater number are necessary to a due administration of justice in
any case still this authorizes the court arbitrarily to liniit the num-
ber of witnesses for whom process may be allowed to issue. We
very much doubt whether the Legislature can do this or authorize
the court to do it. '

With regard to this particular act we suggest further that the
caption hardly seems to state clearly enough the subject.of the act.”

As you specially invited further opinion from this office as to
‘the subject matter of this legislation very fully agreeing with you
‘that under the present statute the constitutional right to the use
of compulsory process for the attendance of witnesses is grossly
abused at a great expense to the State and inconvenience to eciti-
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zens generally we think that the object of this bill eould probably
be better accomplished, within the limits of the Constitution, by
legislation clearly and specifically prescribing the conditions under
which process for witnesses may issue, in regard to the statements
required to he made in applications for such process as to the
materiality of the testimony, and the facts expected to be proven
by the witness.

It will be found upon examination that the present statute upon
that subject is not satisfactory. (See case of Roddy against the
State, 16 App., 502; Homan against the State, 23 App., 212.)

See, however, the case of Moore against the State, 33 S. W. Rep,,
page 980, which seems to throw some doubt upon the right of the
Legislature to do even this

Yours truly,

POLL TAX.

City Council has a right to exempt persons over age of 60 years from
payment of poll tax.

AvustiN, TeExas, February 14, 1905.
Hon. Dan Walker, Timpson, Texas.

Dear Sir: Yours of the 9th has been duly received and we
have given same our careful attention. After a close reading of all
of the authorities within our reach, we conclude that our former
ruling in regard to the matter inquired about is correct, and that
the city council has:the right to exempt persons over the age of
sixty years from the payment of poll tax.

Article 8, Section 1 of the Constitution provides as follows: ‘‘The
Legislature may impose a poll tax.”” Article 7, Section 3 of the
Constitution provides as follows: ‘‘A poll tax of $1 on every male
inhabitant of this State between the ages of 21 and 60 years shall
be set apart annually for the benefit of the publie free schools.”’

These are the only two provisions in the Constitution relating to
the levying of poll taxes, except Article 6, Section 3 of the Consti-
tution, which has no relation to the matter under diseussion. Ar-
ticle 8, Section 2 of the Constitution provides what property and
under what circumstances the Legislature may exempt from taxa-
tion the property therein set out. It, however, does not mention
any exemption which the Legislature may make in reference to
the payment of poll tax. Now, you will see from Article 7, Section
3, that a poll tax of $1 on every male inhabitant in this State be-
tween the ages of 21 and 60 years is provided for the benefit of
the public free schools. Under the above named provisions of the
Constitution, the Legislature of this State has provided as follows:
“‘There shall be levied and ecollected from every male person be-
tween the ages of 21 and-”60 years, resident within this State on
the first day of January of each year (Indians not taxed, and per-
sons insane, blind, deaf and dumb, or those who have lost one hand
or foot, excepted), an annual poll tax of $1.50, $1 for the benefit
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of free schools and 50 cents for general revenue purposes?’ (See
Article 5048 Sayles’ Civil Statutes.) Now, you will see from the
above that the Legislature has exempted from the payment of poll
tax, in addition to those exemptions named in the Constitution, the
following persons, namely: Indians not taxed, persons insane, blind,
deaf and dumb and those who have lost one hand or foot. ' If the
authority of the Legislature to make these additional exemptions has
ever been questioned, we have been unable to find any decisions to
that effect, and the presumption;is that they have acted within the
scope of their authority.

Article 489, Sayles’ Civil Statutes provides that the city couneil
shall have power to levy and collect an annual poll tax not to exceed
$1 of every male inhabitant of said city over the age of 21 years
(idiots and lunatics excepted). Now, you will see from this provision
that the Legislature has granted to municipal corporations additional
exemptions to those named in the Constitution. In the case of
Perry vs. The City of Rockdale, 62 Texas, page 451, Judge Stay-
ton, in rendering the opinion for the court said that the statute
granting authority to city councils to levy poll taxes conferred the .
power as fully as the Legislature possessed it. It was held in the
case of Faribault vs. Misemar, 20 Minnesota, page 396, that under
a power granted by the Legislature to levy a poll tax, the city
council could exempt from the payment of this poll tax members |
of the fire department without exceeding their authority.

In our judgment, the only restrictions on the authority of the city
council on the levying of a poll tax is that they shall not violate the
provisions of the Constitution, which requires equality and wuni-
formity in taxation. They must not exceed the power granted them
by the Legislature, but they have the authority to exercise that
power to the extent that they see proper, keeping within the limits
of the constitutional provision relating to equality and uniformity.
““A poll tax may be levied by municipal corporations.for muniei-
pal purposes without violation of any constitutional requirement as
to uniformity; even though certain person g,such as members of the
fire companies, are exempted.”” (See Teidman on Municipal Corpora-
tions, 260-a.) ‘

We are aware of the decision of the Supreme Court in the case
of Austin vs. The Gas Company, 69 Texas, page 180. In this case,
the court held that the requirement of the State Constitution that
all property in the State shall be taxed in proportion to its value
and that taxes shall be equal and uniform controls municipal, as
well as State taxation. The assumption by a city council of the
power to exempt property from taxation is ultra vires and violative
of the Constitution. The decision was rendered while there was in
force in the State the following statute, namely: °‘The city couneil
may by ordinance provide for the exemption from taxation .all such.
property as they may deem just and proper.”’ . (See Article 497,
Sayles’ Civil Statutes.) So it is very clear to.us that the Supreme
Court held that the city council had exceeded its authority, because
it had violated the provisions of the Constitution relative to uniforms-
ity of taxation, and not because it had no authority to exempt from
taxation. "
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We are aware of the well settled prineiples of law that municipal
corporations have not an inherent power to exempt property from
taxation, but that this power must be expressly granted them by the
Legislature, and all the authorities laying down this principle, which
we have examined, and we have examined several, deal with the propo-
sition of exempting property from taxation, instead of the exemp-
tion of persons. We do not believe that the same rule would apply
in regard to the authority for municipal eorporations to exempt prop-
erty from taxation that would apply to its authority to exempt per-
sons from the payment of poll tax, and this is very evident to us
from the fact that the Legislature of this State has exempted from
the payment of poll tax persons who are not exempt under the
Constitution. In other words, the Constitution says that every man
between the ages of 21 and 60 years must pay a poll tax of $1
for the benefit of the public free schools. The Legislature has seen
proper to exempt persons between-the ages of 21 to 60 years, who
come within the exceptions preseribed in Article 4058, and in grant-
ing authority to municipal eorporations, they have made the ex-
ceptions different from those which exempt people from the pay-
ment of the State and county poll tax.

It is the unanimous opinion of this department that g municipal
corporation has the authority to exempt from the payment of poll
tax persons over the age of 60 years, and it is not necessary for
the council to pass an qrdinance exempting members of the Texar
National Guard from the payment of poll tax.

Yours truly,

ELECTION LAW—OFFICIAL BALLOT.

In all elections by the people, vote should be only by official ballot; in
cities and- towns, as well as county elections, and no name shall go
on official ballot of a general or special election unless nominees
have been selected according to election law.

If any party makes nominations, all parties must make nominations.

Nominations shall be made as the respective party executive committee
directs,

Definitions of a ‘“party.”

Avustin, TExas, February 17, 1905.
Hon. F. C. Davis, City Attorney, San Antonio, Texas.

Dear Sir: Yours of the 14th has been duly received. You ask
the following questions:

‘1. Can the names of candidates who have been setected in a
movement of representative citizens belonging to various political
parties, but which movement is the organization of no political
party which cast votes at the last general election, be placed on the
official ballot? .

‘2. Would it be necessary to show that such organization had
cast ten thousand votes or any number of votes in the last general
election to come within the term ‘political party’ as found in the
law?
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3. Could the ticket of such a movement be nominated in a
convention, or would a primary election be necessary?’’

"In order to make ourselves clearly understood on the questions
above propounded, we crave your indulgence for the length of this
communication.

Section 54 of the Terrell election law provides that in all elec-
tions by the people the vote shall be only by official ballot, either
written or printed; or writen in part and printed in part.

 Section- 75 provides that official ballots shall be provided by the
commissioners court at each polling place for every election at
which public officers are to be elected by the people and for all
primary elections of political parties which nominate by primary
election and no other shall be used.

Section 76 provides that there shall be one official ballot for each’
political party lawfully nominating candidates for office to be voted
for at each general or special election in each * * * city or town.

Section 77 provides that the official ballot of each political party
shall contain the names of all eandidates whose nominations for
elective office have been duly made by such party and not Wlth-
drawn together with the fitle of the political party as certlﬁed in
the certificate of nomination.

.Seetion 94 provides that the vote in all primary electlons shall be
* by official ballot.

We refer to the above sections for the purpose of making it clear
that the Legislature contemplated that in-all elections by the people
the vote should be only by official ballot. That the provisions of the
Terrell election law requiring the vote to be by official ballot apply
to elections to offices in cities and towns is made clear by several
provisions in the act prescribing under what circumstances official
ballots may be dispensed with. For instance, Section 59 provides-
that at elections for school district officers, or school officers of a
city, town or village, at which no other officer is to be elected, and
election of officers of fire departments, any ba]lot may be used pre-
seribed by local authorities.

The question next arises, what names shall go on this official bal-
lot? Section 76 provides that no name shall be placed on the offi-
cial ballot of the general or special election unless the nominees of
the party have been selected according to this act. This section
refers to elections in counties, cities and towns. So we conclude
that where one political party has nominated its candidates for
office. the names of the eandidates of other political parties can not
go on the official ballot unless they have also been nominated under
the provisions of the Terrell election law.

The question next arises as to how these nominations shall be
made. Section 84 provides that nominations of party candidates
for office to be filled in any city or town shall be made not less
than twenty days prior to the city or town election at which they
are to be chosen, in such manner as the party executive committee
for such city or town shall direet and if made by primary election,
all the laws applying to county primary élections shall apply to
them: provided, any political party may permit or order the hold-
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ing of any primary convention at such hour such party may deem
advisable and on said day. We conclude from this provision that
nominations of party candidates for city offices shall be made:
Tirst, cither by primary election or primary convention as the
respective party executive committees shall direct. Second, if made
by primary election, all the laws applying to county primary elec-
tions shall apply to them. So we have reached these conclusions:
1. There must be an official ballot.

2. If any party makes nominations, all political parties must

make nominations. ,

3. Nominations shall be made as the respective party executive
committees shall direet.

The next question which presents itself is, what is a political
party within the meaning of the Terrell election law? ‘‘A party
is a number of persons joined in opinion or action as distinguished
from or opposed to the rest of the community, especially one of the
parts into which a people is divided on the questions of publie
policy.”” (See Webster’s Dictionary.) It is a ‘‘company or number
of persons ranged on one side, or united in opinion or design in
opposition to others in a community ; those who favor or are united
to promote certain views or opinions.”” (See Century Dictionary.)

“‘Political’”’ means ‘‘of or pertaining to public propositions, or
to polities; relative to the affairs of State or administration.”” (See
Webster’s Dictionary.) It means ‘‘relating to or concerned in
public policy and in the management of the affairs of the State or
nation; of or pertaining to civil government or the enactment of
laws and administration of civil affairs.”’

We conclude that a political party, as contemplated by this act,
is a company or number of persons ranged on one side or united in
opinions or design, in opposition to others in the community, for the
purmof influencing the policy of a government, or public opinion.
If there is a definite and distinct organization of persons for either
of the purposes named above, the said organization would come
within the meaning of the term ‘‘political party,”’ and would have
the right to nominate its candidates and have their names placed on
the official ballot.

We do not see that it would be material as to the length of time
the party has been organized. There is no provision of the law
preseribing how long a party shall have been organized before they
will be such ‘“political party’’ as would have the right to nominate
candidates for office and have their names placed on the official
ballot. Neither does the law prescribe the manner in which they
shall be organized. It would not be necessary, in order that such
party might have the right to nominate candidates and have their
names placed on the official ballot that they should have ten thou-
sand votes, or any number of votes, at the general election.

Section ‘84 has no_reference to c1ty electlons in so far as it pro-
vides that parties casting ten thousand votes shall nominate ¢andi-
dates under this act before the name of said candidates can go on
the official ballot.

Very truly yours,

Digitized from Best Copy Available



REPORT OF THE ATTORNEY (JENERAL. 129

TAXATION—DELINQUENT TAX RECORD.

Delinquent tax record must be compiled and published separately. If not
published in 1898, may be published .at any time thereafter.

_ AvustiN, Texas, March 4, 1905.
Hon. J. W. Stephens, Compiroller, Capitol.

Dear Sir: We are in receipt of yours of 3rd instant enclosing a
letter of H. H. Jacoby, tax collector of Dallas County, and request-
ing the Attorney General to advise you in answer to certain ques-
tions propounded in Mr. Jacoby’s letter.

These questions will be answered seriatim:

The delinquent tax law of 1897 evidently contemplated and in-
tended that the delinquent list of lands sold to the State for taxes
for any of the years from 1885 up to the date of the act, and which,
when recorded, is denominated the ‘‘delinquent tax record,’’ should
be entirely separate and disconnected from the annual delinquent
liNs of lands upon which taxes are unpaid for subsequent years.
Theé one is the list of lands sold to the State for taxes, the other is
the lot of lands upon which taxes are unpaid for each year.

Having failed to make due publication of the ‘‘delinquent tax
record,’’ in accordance with the requirements of Article 5232e, and
of the annual Jdelinquent lists for subsequent years, I do not think
that the law authorizes the publication now of a list combining the
delinquent tax record, which should have been published in 1897,
with the subsequent annual delinquent lists. Such publication would
not be a sufficient compliance with the law. If the publication is
made now it should be of separate lists.

2. The statute clearly requires the ‘‘delinquent tax record’’ pro-
vided for in Article 5232-¢ to be delivered to the county eclerk,
and a duplicate thercof to be made out and filed with the Comp-
troller. No other copy is required, but this record is required to be
further recorded after examination and correction by the commis-
sioners court in a book which is denominated the ‘‘delinquent tax
record of Dallas County.”” (Art. 5232d.) .

The annual delinquent list must be in triplicate. (Art. 52323.)

3. I do not think that it is necesary to a valid assessment of
lots and blocks in a city to give the certificate, abstract or survey
number. (Art. 5118.)

4. This is substantially answered in (1) above. [ I don’t think
a publication of the consolidated list embraecing the ‘‘delinquent
tax record’’ and also the annual delinquent tax lists is authorized
by law. .

. 5. It is my opinion that the collector would be authorized in
making publication now to eliminate all those tracts on which
payments of taxes have been made since the lists were made out.

6. As to this question I have some difficulty. The question is
as follows: ‘‘The delinquent tax record was prepared in the year
1898, as herein before stated, and have only been published for two
vears. Would publication at this late day of such tax record and
delinquent lists be proper.”’

I guppose your correspondent means that the ‘“‘delinquent tax
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reeord’” proper, referred to in Article 5232¢, has never been pub-
lished and that the annual Jdelinquent lists referred to in Article

52323 for only two years have been published.

The law evidently contemplated that the delinquent list or delm—
quent tax record of all lands sold to the State for taxes from 1885
to 1897, should be published at once after the passage of the Act
of 1897.

As a publication of this ‘‘delinquent tax record’’ is necessary as
a bhasis for suits to collect those back taxes under this act, there
is nothing to be done by the authorities of Dallas but to make the
publication now.

I return Mr. Jaeobv s letter.

Yours truly,

PUBLIC EDUCATION—SCHOOL DISTRICTS.

A county to whicil is attached several unorganized counties can not es-
tablish a county line district, of which no part is within the organ-
ized county.

Avustin, Texas, March 6, 1905.
Hon. Geo. R. Bean, County Judge, Lubbock, Texas.

Dear Sir: We have vour favor of 27th ultimo, from which we
understand it is ‘desired to establish a county line common school
distriet, to be composed of parts of Yoakum and Cochran Counties,
both of which are unorganized and attached to Lubbock County for
judicial purposes, but no part of which lie within Lubbock County.

Replying to your question, we beg to advise you that, in our
opmmn this can not be done. As we understand Articles 3946a
and 3946h, their provisions are inapplicable to a case such as the
one stthmitted. You will notice that Article 3946a requires the peti-
tion for establishment of a distriet to be presented to the commis-
sioners court of one of the counties in which a part of the distriet
will be sitnated. Neither Yoakum nor Cochran Counties has a com-
missioners court.

Article 3926b provides that the district, when established, shall
be recarded and treated in all respects as a district of the county
by whose commissioners court it 1s established. This ean not be so
in the present instance. A common school district is authorized to
vote upon itself a special tax to supplement its State apportionment,
but we find no statute authorizing the commissioners court of an
unorganized county to levy and collect a special school tax upon
the lands in an unorganized county. Reading the two sections tfo-
gether, it seems elear that it authorizes the commissioners eourt of
any county, upon proper application, to establish a common school
district lyving partly within the county and partly in adjoining
county or counties, but it is difficult to see how a district lying in
Yoakum and Cochran Counties can be regarded and treated for any
purpose as a school district of Lubbock County.

You can readily see the anomalous condition which would exist
when Yoakum and Calhoun Counties became organized, if this dis-
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trict were established and ‘‘regarded and treated’’ as a distriet of
Lubbock County.

We conclude, as above stated, that these articles do not authorize
the establishment by the commissioners eourt of your county of a
school district of which no part is within Lubbock County.

Very truly yours,

LEGISLATURE—TAXATION—CONSTITUTIONAL LAW.

Legislature can not create a board with authority to le\}y the State ad
valorem tax.

* AustiN, Texas, March 10, 1905.

Honorable Chas. Soward and Y. W. Holmes, of the Commitliee on
Revenue and Taxation, House of Representatives.

Gentlemen: Complying with your request for my opinion as to
the constitutionality of House Bill No. 531, I beg leave to advise
you that I am of the opinion that this bill is violative of the Con-
stitution of this State, in that it proposes to delegate to a board,
named in the bill, the power to levy the State ad valorem tax.

Taxes to raise revenue for the administration of the State govern-
ment must be levied by the Legislature. I quote you from Cooley
on Taxation (pages 99, 100) :

‘‘It is a general rule of constitutional law. that a sovereign power
conferred by the people upon any one branch or department of the
government is not to be delegated by that branch or department to any
other. * * * The power to tax is a legislative power. The peo-
ple have created a legislative department for the exercise of the
legislative power; and within that power lies the authority to pre-
seribe the rules of taxation and to regulate the manner in which
those rules shall be given effect. The people have not authorized
this department to relieve itself of the responsibility by a substi-
tution of other agencies.”’

This bill requires the board named therein to make a complete
estimate of the amount of taxes collected from all other sources than
ad valorem taxes for the current year, and the probable amount that
will be collected, and, upon the bas1s of the appropriations, to levy
such a rate of ad valorem tax as ““appears to such board, will be
sufficient to ecover. the appropriations made for the current year and
commissions and other charges for coliecting such ad valorem taxes,
after having deducted the amount of taxes colleeted, and that which
will probably be collected from other sources of taxatlon for the
current year.’

It seems to me that this bill does undertake to require the board
to exercise the ;judgment and discretion which the Legislature must
exercise in exercising the amount of tax necessary to be levied, and
therefore, is not authorized by the Constitution.

Yours very truly,
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COURTS—DISQUALIFICATION OF JUDGE—CONSTITU-
TIONAL LAW.

When a district judge is disqualified to try a case he is not authorized
for that reason to exchange districts with another judge, but the
parties, undér Section 11 of Article 5, have the right to select a
special judge to try the case. .

AvusriN, Texas, March 10, 1905.
Hon. B, E. Decker, State Senate, Capitol.

Dear Sir: I understand Judge L. S. Kinder, in his letter to you,
to propound'two questions: (1) If he is disqualiﬁed to try a
case, pending upon .his docket, civil or criminal, is he authorized
to exchange courts with the dlstrlet Judge of an adjoining county,
under Article 1108; and, (2) If he is not, have the parties to the
case the right to agree upon an attorney of the bar as special judge
to try the case, or must Judge Kinder’s disqualification be certified
to the Governor and the Governor make appointment of a special
judge.

The constitutional provision upon the subject is to be found in
Scetion 11 of Article 5 and is as follows:

““When a judge of a distriet court is disqualified by any of the
causes above stated, the parties may, by consent, appoint a proper
person to try said case, but upon their failing to do so a competent
person may be appomted to try the same in the county where it is
pending, in such manner as may be preseribed by law. And the
distriet ]udrres may exchange distriets or hold courts for each other
when they deem it expedient, and shall do so when required by
law.”’

I think it clear that it is not contemplated that the exchange of
districts should be made in case and because of disqualification of a
judge to try a case. The privilege of exchanging districts is given
generally, but a particular course is prescribed in case of disqual-
ification. I, therefore, answer the first question in the negative.
If Judee Kinder is disqualified to try a case, civil or eriminal, he is
not authorized in such a case, and for that reason, to exchange dis-
triets with another distriet judge.

Section 16 of Article 5 of the Constitution contains the following
provision, relating to the county courts: ‘‘When the judge of the
county court is disqualified in any case pending in the county court,
the parties interested may, by consent, appoint a proper person to
try said case, but upon their failing to do so, a competent person
may be appointed to try the same in the county where it is pend-
ing in such manner as may be preseribed by law.”” You will note
that this is the same as the provision with respect to district courts,
above quoted. In the case of Parker County vs. Jackson, 5 Texas
Civil Appeals, 31. this provision relating to the county courts. was
under consideration, a special judge havmo' been agreed upon by
the parties, the regular judge heing dlsquahﬁed After the adop-
tion of the constitutional provision above quoted, but before there
has been any legislation upon the subject, Justice Head said: ‘‘We
see no necessity for legislation to put in force that part of the Con-
stitution above quoted, which authorizes the parties in such cases
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to appoint a judge by consent, and we, therefore, hold the proceed-
ings in the court below, in this respeet, regular.’’

The coneclusion is 1nev1tab1e that the Constitution confers upon
the parties to the case, in the first instance, in case of the disquali-
fication of the regular judge, the right to agree upon and select a
special judge. I, therefore, answer the second question by saying
that in any case, civil or erlmmal in which Judge Kinder is dis-
qualified, the partles to the cause have the constltutlonal right to
seleet a speeal judge to try the case.

I return herewith the letter of Judge Kinder.

Very truly yours,

TAXATION—INDEPENDENT SCHOOL DISTRICT.

Lands devised to a town incorporated for free school purposes only, and

held as a part of the school fund, are exempt from taxation. -

AvustiN, TExAs, March "13, 1905.
Hon. J. W. Stephens, Compiroller, Capitol.

Dear Sir: I beg that you will pardon my delay in replying to
your request for the opinion of this Jepartment upon the question
whether lands devised to a town incorporated for free school pur-
poses only are exempt from taxation. While it has taken only a
few minutes to investigate the point, since I have gotton to it, I
have been quite unable to reach it before now.

Section 9 of Article 11 of the Constitution provides that ‘‘All
property of counties, cities and towns owned and held for public
purposes, such as public buildihgs and sites therefor * * * and
all other property devoted exclusively to the use and benefit of the
publie shall be exempt from forced sale and from taxation.”’

Section 10 of the same article authorizes the Legislature to con-
.stitute any city or town a separate and independent school distriet.

The Belleville independent school distriet, I understand, was in-
corporated under the general laws, and is a town or village incor-
porated for free school purposes only, under article 616a.

In discussing Section 9 of Article 11 of the Constitution, Justice
Stayton, in the case of Dougherty vs. Thompson, 71 Texas, at page
201, said:

“In view of the prov1s1ons made by the Constltutlon of this
State for the establishment and maintenance of public free schools,
no one would contend that lands held by counties for that purpose
were not held solely for a publiec purpose. Lands so set apart and
solemnly appropriated for a purpose so essentially public as is the
maintenance of public free schools must be said to be properly
devoted exclusively to the use and benefit of the pubhc Such
‘property the Constitution exempts from taxation. * *

“‘County school lands, when leased to raise an available school
fund, are as exelusively devoted to the use and benefit of the public
as would they be if covered with sechool houses and the Constitution
prohibits the taxation of the means through which such lands may
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be made to yield a revenue, without sale, as fully as does it prohibit
the taxation of the lands.”’ )

The language. of Justice Stayton is equally applicable to cities
and towns, and to towns, whether incorporated for municipal pur
poses or for free school purposes only.

I beg to advise you that it is the opinion of this department that
lands devised to a town incorporated for free school purposes only
and held as part of its school fund are, by Seection 9 of Artlcle 11 of
the Constitution, exempt from taxatlon

I herewith return the letter of Mr. Brewer.

Very truly yours,

CONSTITUTIONAL LAW-—COUNTIES.

To create a new county out of an existing county, under Article 9, Sec-
tion 1, Subdivision 2 of Constitution, requires a two-thirds vote of
the membub present in each house, there being a quorum, and not
two-thirds of all members elected.

AvusTiN, Texas, March 13, 1905.
Ion. II. P. Brelsford, House of Representatives, Capitol.

Dear Sir: You have asked for my construction of the phrase ‘‘two-
thirds of each House of the Legislature’ in the following provision
contained in subdivision 2 of Section 1 of Article 9:

““Counties of a less area than 900 but to 700 or more square miles
within counties now existing, may be created by a two-thirds of each
House of the Legislature, taken by yeas and nays and entered on the
journals.”’

You ask if this means two-thirds of all the members elected to
both Houses of the Legislature. I am of the opinion that it does
not.

I find the following similar provmons in the Constitution:

“Two-thirds of each House’’ shall constitute a quorum to Jo
business. (Article 3, Section 10.)

“With the consent of two-thirds’’ each House may expel a
member. (Artlcle 3, Section 11.) '

Vacancies in certain offices during the session are to be filled by
the Governor, with the advice and consent ‘‘of two-thirds of the
Senate present.” (Article 4, Section 12.)°

To pass a bill over the Governor’s veto requires a vote in the
House in which it originated ‘‘of two-thirds of the members pres-
ent’’ and must be ‘‘approved by two-thirds of the members’’ of the
other house.

To pass over the Governor’s veto an item of the appropriation
bill requires the approval of ‘‘two-thirds of the members present
of each House.”” (Article 4, Section 14.)

Notaries are to be appointed with the advice and consent of ‘‘two-
thirds of the Senate.”” (Article 4, Section 26.)

Tt requires a vote of ‘‘two-thirds of each House of the Legislature
to grant release from taxes’’ (Article 8, Section 10) ; and the Legis-
lature may by ‘‘two-thirds vote,”’ authorize the payment of taxes
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in certain cases at the office of Comptroller. "(Article 8, Seetion 11.)

Judges are removed by the Governor in certain cases on the ad-
dress ‘‘of two-thirds of each House of the Legislature.” (Article
8, Section 11.)

“Four-fifths of the House’’ in which a bill is pending may sus-
pend the rule requiring bills to be read on three several days.
(Article 3, Section 32.)

““A vote of two-thirds of all the members elected to each House”’

is necessary to attach the emergency clause (Article 3, Section 39);
to subjeet farm products to taxes (Article 8, Section 19); and to
propose constitutional amendments (Article 17, Section 1). .
- It will be observed while the phrases ‘‘two-thirds of each House”’
and ‘‘two-thirds of the Senate’’ occur several times in the Consti-
tution in three cases only is a vote of two-thirds of all the members
clected to each House required. (Article 3, Seetion 39: Article 8,
Section 19, and Article 17, Seetion 1.)

I conclude, therefore, that when the framers of the Constitution
intended to require a vote of two-thirds of all the members elected
to the Legislature the requirement was expressly stated in plain
language and that the requirement of a two-thirds vote of the Sen-
ate, or a two-thirds vote of each House, merely means a two-thirds
vote of the members present, there being a quorum.

Replying specifically to your question, therefore, I am of the
opinion that, a quorum being present, a two-thirds vote of the
members present will comply with the requirements of Article 9,
Section 1, Subdivision: 2. ‘
Yours truly,

CONSTITUTIONAL LAW—TAXATION.

Thé Legislature may levy the State tax at a rate to be computed and
ascertained upon a rule prescribed by the act and create a board
with power to make the necessary calculation.

AvsTiN, Trxas, March 14, 1905,

Hon. Chas. Soward and Y. W. Holmes, of Commitiee on Revenue
and Tazation, House of Representatwes

Gentlemen: I have examined the draft of proposed bill to be
entitled ‘“An Act to provide for a board to calculate the ad valorem
rate of taxes for State purposes each year and to prescribe the
duties of such board.”’

I beg to report that I find no constitutional obJectlon to this pro-
posed measure.

Some days ago I advised you that I believed House Bill 531 to be
objectionable on the ground that it was proposed by that bill to
delegate dlscretlonary powers to.the board and to authorize the
board to ascertain the rate and make the levy. The proposed bill
submitted now confers no diseretion upon the board but imposes
upon the board the duty of making an arithmetical caleulation
merely and the tax levy under the bill is to be made by the Legisla-
ture itself. In other words the bill leaves merely the rate of tax to
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be ascertained by the designated board by a mathematical calcula-
tion upon the rule prescribed by law.

In Cooley on Taxation, page 100, its is said:

““There is a difference between making the law and giving effect
to the law; the one is legislation, and the other administration. We
conceive that the Legislature must, in every instance, preseribe
" the rule under which taxation must be laid; it must originate the
" authority under which, after due proceedings, the tax gatherer
demands the eontribution; but it need not describe all the details
of action, or even fix with precision the sum to be raised, or all the
particulars of its expenditure. If the rule is prescribed which, in
its administration, works out the result, #hat is sufficient, but to
refer the making of the rule to another authority, would be in ex-
cess of the legislative. power.”’

In the case of Savings and Loan Society vs. Austin, 46 Cal., 415,
the Supreme Court of California, in discussing a similar provision in
the statutes of that case said:

““We do not understand it to be seriously contended that if the
Legislature had authorized the board on ascertaining the total
value of the taxable property in the State, in the manner pre-
seribed by law, and also the amount of the appropriations for the
fiscal year, to determine and fix the rate of taxation necessary to
produce the requisite amount to meet the appropriations, that this
would have been liable to any constitutional objection. The value
of the taxable property and the adequate amount of the appropria-
tions having been ascertained, the rate of taxation requisite to
produce the given amount would have been merely a matter of
arithmetical computation, involving no exercise of diseretion.”

In the opinion in this case, the court quoted, with approval, from
the opinion of the Supreme Court of Illinois in the People vs. Rey-
nolds, 5 Gilman, 12, in whieh case it was said: ‘‘“We see, then,
that while the Legislature may not divest itself of its proper func-
tions, or delegate its general legislative authority, it may stiil
authorize others to do those things which it might properly yet can
not understandingly or advantageously do itself.”

In the case of Field vs. Clark, 143 U. S., 649, there was under con-
sideration an aet of Congress, which provided that so often _as the
President shall be satisfied that the government of any country pro-
ducing and exporting certain named commodities imposes duties
upon the agricultural or other produects of the United States, which,
in view of the free introduction into the United States of the com-
modities named, he may deem to be reciprocally unequal and un-
reasonable, ‘‘he shall have the power and it shall be his duty to
suspend’’ the provisions of the act relating to the free introduetion
of such commodities ‘‘for such time as he shall deem just,”’ and
during sueh suspension duties shall be levied as prescribed by the
act.

It was eontended that the act was unconstitutional as delegating
to the President both legislative and treaty-making powers. The
court held that it was not uneconstitutional. I quote from the
opinion at pages 692-693.

““Congress, itself, preseribed in advance the duties to be levied
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while the suspension lasted. Nothing involving the expediency or
the just operation of such legislation was left to the determination
of the President. * * * "When he ascertained the fact that duties
and exactions reciprocally unequal and unreasonable were imposed
upon the agricultural or other products of the United States by
a country producing and exporting sugar, molasses, coffee, tea or
hides, it became his duty to issue a proclamation declaring the
suspension as to that country, which Congress had determined
should oceur. He had no diseretion in the premises, except in re-
spect to the duration of the suspension so ordered. But that related
only to the enforcement of the policy established by Congress.
As the suspefnsion was absolutely required when the president as-
certained the existence of a particular fact, it ean not be said that
in ascertaining that fact and in issuing his proclamation, in obe-
dience to the legislative will, he exercised the function of making
laws. Legislative power was exercised when Congress declared
the suspension should take effect upon the named contingenecy.
‘What the President was required to do was simply in execution of
the act of Congress. It was not the making of law. He was the.
mere agent of the law-making department to. ascertain and declare
the event upon which its expressed will was to take effect.”’

The court quoted from Locke’s appeal (72 Penn. St., 491-498) »
““The Legislature can not delegate its power to make a law; but
it can make a law to delegate a power to determine some fact or
state of things upon which the law makes or intends to make its
own action depend. To deny this would be to stop the wheels of gov-
ernment. There are many things upon which wise and useful legis-
lation must depend:which can not be known to the law-making
power, and must, therefore, be a subject of inquiry and determina-
tion outside the halls of legislation.”’

I, therefore, conclude; as I have above stated, that the proposed
bill, by which the Legislature will itself declare the law, levy the
tax and order its assessment and collection, leaving merely the rate
of tax to be ascertained by a mathematiral computation upon a
rule prescribed by the act, and imposing the duty of ascertaining
the rate upon the board named. leaving nothing to their diseretion,
is unobjectionable upon constitutional grounds.

Without undertaking to express any opinion upon the policy of
the proposed legislation, since that does not come within my
province, I do take the liberty of calling attention to the following
matters. which I think important to be “considered :

1. The tax rolls transmitted to the Comptroller by the tax as-
sessor as required by existing laws are completed rolls; that is to
say, the various taxes have been calculated and carried out upon
the rolls. Inasmuch as under the proposed bill the assessor can
not caleulate the State ad valorem until the board has acted, it will
be impossible for him to comply with the bill under existing law
in that matter, unless it is designed that in addition to the tripli-
cate tax rolls required to be made by Article 5127, the assessor shall
make a fourth copy, to be sent to the board before he runs out the
tax upon the three copies required by Article 5127.

2. The tax rate, when ascertained, should be certified to the tax
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assessor, instead of the collector, in order that it may be assessed by
the assessor upon the tax rolls.

3. The quotient of the division required to be made by Section
3 must, in the nature of things, contain a decimal of possibly six
or elght or more places. The calculation upon the tax rolls of such
a rate of tax will be an arduous undertaking.

4. Section 3 concludes: “‘The quotient shall be the number of
cents on the $100 valuation to be levied and collected for the cur-
rent year for State purposes * * *.’ T think the bill should, in
terms, plainly levy the tax. I suggest that Section 3 should conelude
with a provision substantially as follows:

““And there shall be levied and collected for the year 1905, and
annually thereafter, and there hereby is levied and ordered as-
sessed and collected for the year 1905, and annually thereafter, an
ad valorem tax on all real property situated and on all property
owned in the State on the first day of January in each and every
year, and on all property sent out of the State prior to the first
day of January for the purpose of evading the payment of taxes
thereon and afterwards returned to the State, except so much
thereof as may be exempted by the Constltutlon and laws of this
State, or the United States, a tax of and at the rate of the number
of cents and fractional part of a cent, to be ascertained each year
by the caleculation hereinbefore prescrlbed on the $100 cash value
thereof, estimated in lawful currency of the United States, WhJch
cash value shall be estimated in the manner prescribed by law.”’

I return heréwith your draft of proposed bill.

Very truly yours,

i
| !

COMMISSIONERS COURTS—STATUTES CONSTRUED.

Articles 858 and 859 do not authorize the creation of a special fund
to pay specified claims to the exclusion of others of the same class.

Avustin, Texas, March 14, 1905.
Hon. H. P. Brelsford, House of Representatives, Capitol.

Dear Sir: This department is in receipt of yours of this date,
in which, on behalf of the county treasurer and commissioners court
of Eastland County, you make the following statement:

(1) The jury fund of Eastland County is some $10,000 in arrears
by reason of registered indebtedness.

( 2) There is a surplus in the 2nd elass (Road and Bridge Fund),
and in the 3rd class, or General Fund.

(3) 'The commissioners court of said county has, by order duly
entered on minutes, established a 4th class emergency jury fund;
has directed that the surplus from 2nd and 3rd class funds be trans-
ferred to said 4th class fund, and has directed the county treasurer -
of Eastland County to regxster all jury seript hereafter issued against
said 4th class emergency fund and to pay said scnpt out of said
4th class fund until exhausted.
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You then ask whether, in the opinion of the Attorney General,
upon the foregoing faets, the commissioners court can legally create
this special jury fund made up out of the surplus from funds of the
2nd and 3rd class and direct that jury seript hereafter issued be
registered against and paid out of this fund.

The necessary effect of such proceeding would be to make two
classes of claims against the 1st class, or jury fund, to-wit, seript
heretofore reg1stered to be paid out of the first class or jury fund
proper, and jury script hereafter registered to be paid out of this
special jury fund.

Necessarlly this would be a diserimination between the two classes
of jury script, there being, as you state, a large deficiency in the
jury fund proper, and would in our opinion violate, not only the
express provisions of Article 856, but the general purpose of Ar-
ticles 852-857. All jury fees are a claim of the first class, and
must be registered as such in the order in which they are pre-
sented. (Article 855.) And when registered shall be paid in the
order in which they are registered.

The authority given the commissioners ecourt by Article 858 and
859 to transfer funds and to create other classes of funds, I do not
think can be used for the purpose, or with the effect of creating a
special fund to pay specified claims of a certain class to the exclu-
sion of other claims of the same class, thus effecting a diserim-
ination in the payment of claims of the same class without regard
to their order of registration.

If the commissioners court had no legal authomty to make the
orders referred to the treasurer would not be protected in complying
with them in violation of his duty as expressly preseribed in Ar- .
ticles 855, 856.

T return the letter of Mr. Jones. :

Yours truly,

PUBLIO' EDUCATION—SCHOOL TRUSTEES—SCHOLASTICS.

The trustees of an independent school district are not authorized to ad-
mit to free tuition children within the scholastic age who are not
residents of the district and have not been transferred to the dis-
trict.

Avstiv, Texas, March 14, 1905.

Hon. R. B. Cousins, State Superintendent of Ppblic Instruction,
Capitol.

Dear Sir: I beg that you will pardon my delay in replying to
your query based upon the letter to your department from Mr, Frank
‘W. Hill. The pressure of other matters have been so great that I
have been unable to reply until now.

The question propounded is, has the board of trustees of the Austin
Public Schools the power to admit children of non-residents, who
are taxpayers in the city of Austin, to free tu