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 ANTI-NEPOTISM LAW.

Act applicable to county officers who have absolute ownership in fees col-
lected by them, and are prohibited from making appointments of any
person or persons related to them by affinity or consanguinity within the
third degree.

ATTORNEY GENERAL’S DEPARTMENT.

Avstiy, Txas, December 11,.1908.

Hon. E. B. Robertson, County Attorney of Bosque County, Meridian,
Texas.

DEear Sik: I am in receipt of your letter of the 3d inst., and also
your letter to one of the assistants on the 7th inst., relative to the -
application of the Nepotism Law to the county officers of your county,
stating in your letter that under the provisious of what is known as
the Fee Bill your county has never cast the vote necessary to bring
the county officers within the limitations preseribed in that act; and
that you therefore desire to know if the Nepotism Aect can apply to
those county officers who have absolute ownership to the fees collected
by them for the performance of their official duties.

Your questions require a consideration of the whole of the Nepotism
Act, or most of the important sections thereof.

Section 1 makes it unlawful for any executive, legislative, minis-
terial or judicial officer of this State to appoint or vote for the ap-
pointment of any person related to him by affinity or consanguinity
within the third degree to any eclerkship, office, position, employment
or duty in any department of the State, dlstrlct eounty, city or mu-
nicipal government of which such exeeutive, 1egislative, ministerial
or judicial officer is a member, when the salary, wages, pay or com-
pensation of such appointee is to be paid out of pubhc funds or fees
of office.

Section 2 makes it unlawful for any such executive, legislative,
ministerial or judicial officer to draw or authorize the drawing of any
warrant or authority for the payment out of any public funds of the
salary, wages, pay or compensation of any such ineligible person,
knowing him to be ineligible; and makes it unlawful for any such ex-
ecutive, legislative, ministerial or judicial officer t0 pay out of any
public funds in his custody or under his control the salary, wages,
pay or compensation of any such ineligible person, knowing him to
be ineligible.

Section 4 of the act is as follows:

““Under the designation executive, legislative, ministerial or judi-
cial officer, as mentioned herein, are included the Governor, Lieu-
tenant Governor, Speaker of the House of Representatives, Railroad
Commissioner, all the heads of the Departments of the State govern-
ment, judges ‘of all the courts of this State, mayors, recorders and
aldermen of all incorporated cities and towns. public school trustees,
officers and boards of managers of the State University, and its sev-
eral branches, State Normals, the penitentiaries and eleemosynary in-
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stitutions, members of the commissioners court and all other officials

of the State district, county, cities or other municipal subdivisions
of the State.”’

Section 6 makes it unlawful for any executive, legislative, minis-
terial or judicial officer to appoint and furnish employment for any
person whose services are to be rendered under his direction and con-
trol, and paid for out of public funds, and who is related by either
blood or marr iage within the third degree to any other executive,
legislative, ministerial or judicial officer when such appointment is
made in pzut consideration that such other officer shall appoint and
furnish employment to any one so related to the officer making such
appointment.

It is manifest that the Legislature by this act intended to prohibit
the employment by the officers mentioned, and within the degree men-
“tioned, of any such person to any clerkship, office, position, employ-
ment or duty in any department of the State, dlstrlct county, city or
municipal government, and intended to make mehglble any such per-
son for such employments, clerkships, offices or positions.

The act is as broad as language can make it and its purposes are
clear and beyond question, except a part of Section 1 thereof, which
is as follows:

““When the salary, wages, pay or compensation of such appointee
is to be paid for out of public funds, or fees of office.”’

This Department has heretofore, in a number of instances, in con-
struing the act given effect to the language or sentence Just above
quoted and held that the whole act was limited thereby and that un-
less the compensation of such appointee was to be paid out of public
funds or fees of office they were disqualified, construing the words
““or fees of office’” as synonymous with the words ‘‘public funds.”’
and that where the compensation of such appointee was paid by the
officer appointing him out of fees belonging wholly to such appoint-
ing officer and in which the county or State was not interested, or
out of his private funds, then in such cases the appointee was not
within the ‘prohibition of the act. To give an illustration: A county
clerk who is under the Fee Bill and the compensation of his deputies
is paid from the receipts of his office over and above what such of-
ficer is allowed to retain, an appointee within the degree mentioned
would be within the prohibitions of the act, but if such county clerk
was not within the Fee Bill, then he could pay the employe out of
his fees of office without subjecting him to the pains and penalties
of the act.

This question has been considered again, and it is my opinion that
the act should not be so construed: it is clear that the Legislature did
not intend that there should exist in this State a condition whereby
it would be lawful for appointments to be made to publie offices or to
public positions by certain classes of county officers when it would be
unlawful for the same character of officers to make appointments to
the said positions in other counties of the State. The whole intent
and purpose of the act was to prohibit appointments or employments
by any of the officers mentioned of persons within the third degree,
and my conclusion is, after a further consideration of the whole act,
that the words ‘‘fees of office”” mean, and would be construed by the
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courts fo mean, those fees of office received by any officer of the
State, whether he be within the Fee Bill or not.

My conclusion is that the prohibited employment is from the nature
of the employment, namely, public employments by a public officer
and by those public officers who are named in the act, and that the

- words public funds, or fees of office,”’ were used as a further desig-

nation of those officers who reeeive for their compensation 'in the
public service either funds appropriated by the Legislature. such as
the head of any department of the State government, or from fees
of office for public services, pelfmmed bV them under the statutes
of our State. :

I therefore, advise you that this act applies to those county officers
who have absolute ownership to the fees collected by them for the per-
formance of their official duties, and that they are prohibited from
making appointments of any person or persons related to them by
affinity or conmsanguinity within the third degree.

I have, ther efme recalled my several lettels to several corréspond-
ents where a different construction was placed upon the act as above
stated.

Yours very tr 111\'
R. DAvIDSON.
A’ftmney General.

CONSTRUCTION OF LAWS—ANTI-NEPOTISM.
Trustee can not vote for teacher who is, by marriage, the uncle of his wife.
ATTORNEY GENERAL’S DEPARTMENT.

'‘Avusmin, Texas, May 19, 1()10
Mr. W I, Mclhweeew, Schiool Trustee, Fairficld. Teras. :

DEear Sir: We have your favor of the 16th instant, from which we !
quote as follows:

I have been elected trustee in the school here (Fairfield Inde-
pendent District.) One of the applicants for principal in the school
married my wife’s aunt. Please give me your opinion as to whether
I can vote upon the matter of selecting him as the principal. (Under-
stand, my wife is no kin to him hut is a niece of his wife.)’”

In aswer to your inquiry we have to advise you that you are re-
lated to the husband of vour wife’s aunt in the second degree by
affinity, and hence the school board of which you are a member can-
not legally employv him as teacher. If you should refrain from vot-
ing and the other members of the hoard should elect him, they would
be guilty of violating the law against nepotism.

Aets 1909, page 85.

Stringfellow vs. State. 61. S. W. Rep..

Page vs. State. 22 Texas App.. 551.

Kelley vs. Neely, 55 Amer. Dec., 288,

Foot vs. Morgan, 1st Hill (X. Y) 654.

Section 1 of Chaptel 40, page 85, of the Acts of 1909, is as ‘
follows:
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‘“Subject to the exceptions set forth in Section 4 of this act, it
shall hereafter be unlawful for any officer of this State, or for any
officer of any district, county, city, precinct, school district or other
municipal subdivision of this State, or for any officer or member of
any State, district, county, city, school district or other municipal
board or judge of any court, created by or under authority of any
general or special law of this State, to appoint, or to vote for or to
confirm, the appointment to any office, position, clerkship, employ-
ment or duty, of any person related within the second degree by
affinity or within the third degree by consanguinity to the person so
appointing or so voting, or to any other member of any such board or
court of which such person so appointing or voting may be a member,
when the salary, fees. wages, pay or compensation of such appointee
is to be paid for, directly or indirectly, out of or from public funds
or fees of office of any kind or character whatever.’’

The method adopted by the common law of England for comput-
ing degrees of collateral relationship was to begin with the common
ancestor and count as one degree each step downward from such com-
mon ancestor to that one of the person in question, who was farthest
removed from the common ancestor. The common law was adopted
in Texas, and with it this method of computing kinship. Therefore,
in the case you put, we would begin with the grandparents of your
wife; from them to your wife’s aunt is only one step, but from them
to your wife there are two steps. Hence, your wife and her aunt
are related by consanguinity in the second degree, and you and the
husband of the aunt are related to each other by affinity in the same
degree. ' )

Aecording to some authorities no affinity is created between two
men by the faet of their marrying women who are blood relatives,
but other authorities. including thé courts of Texas, hold the con-
frary. .

In the above cited case of Stringfellow vs: State, 61 S. W. Rep.,
719. the Court of Criminal Appeals held that because the juror
Hanks and the deceased Monkhouse had married cousins, the former
was disqualified by the relationship thereby created from sitting on
the jury to try the defendant for killing Monkhouse.

Yours very truly,
R. M. Rowranp,
Assistant Attorney General.

ANTI-NEPOTISM LAW.

Parties, the wives of whom are second cousins, are related by affinity within .
the prohibited degree under anti nepotism law.

ATTORNEY GENERAL’S DEPARTMENT.

AvsTiN, TExAs., January 22, 1909,
Governor T. M. Campbell, Capitol.
DEsr Sir: You state that vour wife and the wife of Mr. T. E.
Durham are sccond cousins. and you ask whether or not, in the
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opinion of this Department, you and said T. E. Durham are related
to each other by affinity within the third degree.

Replying, I beg to say that under the rule of the civil law you are
not so related, but under the rule of the common law which has
been approved and followed by the courts of Texas, you and Mr.
Durham are related by affinity within the third degree.

Page vs. State, 22 Texas App., 557.

Bouvier’s Law Dietionary, Rawle’s Revision, p. 400.

Truly yours, ‘
Wu. E. HIAWLINS
Office Assistant Attorney General.

CONSTRUCTION OF LAWS—ANTI-NEPOTISM LAW/—\—
TEACHER, TRUSTEES.

A trustee may, without violation of the anti-nepotism law, vote for his
brother’s wife’s sister as teacher.

ATTORNEY GENERAL’S DEPARTMENT.

Avustin, Texas, May 30, 1910.
Mr. C. F. H. V. Blucher, Corpus Christi, Teras,

Drar Sir: We have your letter of the 28th instant in which you
submit the following statement and question:

“I am one of the trustees of the, Corpus Christi Independent
School District, and on next Thursday we will elect our teachers for
the ensuing year. One of the applicants for position as teacher is
the sister-in-law of my brother. Would her relationship to me,
through my brother, debar her under the anti-nepotism law from be-
ing elected by our board as a teacher for our school?”

You are advised that the law recognizes a relationship by affinity
bhetween your brother and his wife’s sister and between you and
vour brother’s w ife, but not between vou and the sister of your
brother’s wife.

We beg to make the following quotations from first Words and
Phrases Judlelally Defined, tltle ‘¢ Affinity,”’ pages 246 and 247:

““There is no affinity between the blood relatives of the husband
and the blood relatives of the wife, and hence a judge. who is a
brother of the husband of the sister of a petitioner is not disqualified
to take action in the cause by reason of affinity. Ex parte Harris,
7 South, 1, 2, 26, Fla., 77, 6 L. R. A., 713, 23 Amer. St. Rep., 548.”’

““There is no affinity between the husband’s brother and his wife’s
sister, which is ealled by the doctors affinitas affinatis, because then
the connection is formed, not.between one of the spouses and the
kinsman of the other, but between the kinsmen of ‘both. Chinn vs.
State, 26 N. E., 986, 987 47 Ohio St., 575, 11 L. R. A., 630.”

‘Relatlonshlp by afﬁmtv does not e\tend to the nealest relations
of a husband and w1fe 50 as to create a mutual relation bhetween them.
The consanguineous relations of relatives by affinity are not related at
all. Thus the sister of a man’s wife is not related by affinity to that
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man’s blood relatives. Oneal vs. State, 47 Ga., 229, 243: Hume vs.
Commercial Bank, 78, Tenn. (10 Lea) 1, 2, 43 Amer. Rep. 290;
Blodget vs. Brinsmaid, 9 Vt. 27, 30: Ex parte Harris, 7 South, 1, 2,
26 Fla. 77, 6 L. R. A., 713, 23 Amer. St. Rep. 548 Higbe vs. Leonard,
1 Denio 187; Paddock vs. Wells, 2 Barb. Ch. 331, 333; Doyle
vs. Commonwealth, 40 8. E., 925, 926, 100 Va. 808: Waterhouse vs.
Martin, 7 Tenn. (Peck) 374, 389: North Arkansas & W, R. Co. vs.
Cole, (Ark.) 70 S. W, 312 313.”

To the same effect is the decision of the Supreme Court of Texas
in the case of Johnson vs. Richardson, 52 Texas, 481, where it was
held (but without any discussion of the point) that the fact of the
sister and the niece of a juror being the wives of two of the broth-
ers of a party to a suit would not disqualify the juror to sit in said
case.

Therefore, we hold that it will be no violation of the statute
against nepotism for vou and the other members of the board of
trustees of the Corpus Christi Independent School District to elect
as teacher the sister of vour brother’s wife if vou see fit to do so.

Yours very truly,
R. M. RowLAND,
Assistant Attorney General.

CONSTRUCTION OF LAWS—ANTINEPOTISM LAW—
SPEAKER OF HOUSE.

Speaker comes within inhibition of said law. Member of House may not
vote in selection of applicant for position when such applicant is re-
lated to 'him within the prohibited degree, but members who are not so
related to said applicant may elect him.

ATTORNEY (FENERAL'S DEPARTMENT.

AvusTiN, TeExas, July 5, 1910.
Hon. John Marshall, Sherman, Teras.

DEar Sik: I am in receipt of your favor of the 27th ultimo from
which T quote as follows: .

““Please render me an opinion with reference to the employment
of relatives of the membérs of the House and Senate in the capacity
of pages, clerks or stenographers. '

‘“‘Especially with reference to the appointment of the members’
sons as pages. Is not this a violation of the Nepotism Act?

““If it is not, it should be, and I will appreciate a full construe-
tion of the law along this line, as I think it unwise to have the mem-
bers of the House have their boys in the service.

““Would like permission to publish vour opinion if the occasion
arises.’’

Section 1 of the law against Nepotism, as amended by the Acts of
1909, page 85, is, omitting such parts as are unnecessary to be consid-
ered in connection with the present question, as follows:

““Sec. 1. Subject to the exeeptions set forth in Section 4 of this
Act, it shall hereafter be unlawful for any officer of this State, or for
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any officer of any district * * * or for anv officer or member of
any State, distriet, county, city, school district or other municipal
board * * * created by or under authority of any general or
special law of this State, to appoint, or to vote for or to confirm, the
appointment to any office, position. clerkship, employment or duty,
-of any person related within the second degree by affinity or within
the third degree by consanguinity to the person so appointing or so
voting, or to any other member of any such board of which such
person so appointing or voting may be a member, when the salary,
fee, wages, pay or compensation of such appointee is to he paid for.
directly or indirectly, out of or from public funds or fees of office
of any kind or character whatever.”’ . .

Following is a copy of Section 2 of =aid Law: )

*“See. 2. The inhibitions deelared by and set forth in this Act shall
apply to.and include the Governor, Lieutenant Governor, Speaker
of the House of Representatives, Railroad Commissioners, heads of
Departments of the: State Government. Judges and members of any
and all boards and courts established hy or under authority of any
eenceral or special law of this State, mavors, commissioners, recorders,
aldermen. dand members of school hoards of incorporated ecities and
towns, public school trustees, officers and members of boards of man-
agers of the State University and of its several branches, and of the
various State educational institutions and the various State eleemosy-
nary institutions and of the penitentiaries:; but this enumeration is
not intended or shall not be construed or held to exclude from the
operation and effect of this Act any person included within its gen-
eral provisions.”’

The Speaker of the TTouse of Representatives is, of course, a State
or a districet officer and as such is forbidden by said law to appoint
to a public position or clerkship anvone who is related. to himself hy
affinity within the second degree or by consanguinity within the
third degree. A member of the House of Representatives is a district
officer and as such is forbidden from appointing or voting for the ap-

pointment or confirming the appointment of anv person who is re- -

lated to him within the prohihited degree.

This brings us to the question of whether or not there is any pro-
hibition in this statute against the Speaker appointing some one not
related to himself but related within the degrees mentioned to some
member of the House: and whether or not this law prohibits the
member of the House from employing some person not related to the ,
members voting for the e.aplovment but who is related within the
degrees mentioned to some other member of the same body who does |
not participate in the vote or action by which the employment is
made. The only prohibition found in the law against an officer or a
member of a body appointing or voting for any person not related
to him but related to some other member of the same body is con-
fined to such action on the part of an officer or member of some State
hoard or other board mentioned in the law or a court. It is clear
that the House of Representatives cannot he denominated a court.
and we have failed to find any legal warrant for holding that it
comes within a definition of a ‘‘hoard’’ as that word is employed in :
thi« statute. Therefore, we are compelled to conclude that it would °
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not be a violation of this law for the Speaker to appoint some one not
related toh imself, but related to a member of the House, nor for
the members of the House to elect some one as an officer under said
body who is not related tc any member participating in his employ-
ment but is related within the degrees mentioned to some other mem-
ber of the Honse who takes no part in his employment.
Yours very truly,
JEweL P. LicHTFOOT.
Attorney General.
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ANTIE-TRUST—REPORT OF  ATTORNEY GEXNERAL IN RE
AMERICAN BOOK COMPAXNY, \T INSTAXNCE OF
STATE TEXT BOOK BOARD.

ATTORNEY GENERAL'S DEPARTMENT.

- Avstix, Texas, May 1. 1908
Hoon, T, M, Campbddl, Govoraor, and Chairman  State Text  Book

Bouard, Vusting Tiorax,

My Dear Sie: I beg to submit herewith our report in pursuance
1o o resolution passed by the State Text Book: Board Februarvy 25.
1908, reguesting that the Attorney General “‘make a thorough. full |
and complete investication of the question as to whether the said
Ameriean Book Company be a trust. and that said Attorney General
make his report on same to the Governor as Chairman of this Board.
said report to be made and filed with the Governor at the earliest
practicable moment, and not later than May 1st, 1908, * * * yhich
satd report shall show the extent of the investigation made, the re-
sult and the findings and opinion of the Attorney General thereon

You are respeetfully advised that on account of the fact that the
Attorney General was actively engaged in representing the interests
of the State hefore the Supreme Court of the United States in certain
tportant litication durine the period of this Inquiry, he was unable
to engage in a personal investigation of this subject, and inasmuch
as the subjeet matter thereof being within the province of my duties.
the Attorney General directed that T make an exhaustive investi-
“eation and report the results to Your Excellency in accordance with
the request of the Board., The report would have been filed on Max
Ist. but the deeision of the Board to adjourn until May 18th hefore
taking it up for consideration allowed me to take a few days extra
tinte to consider my report.

FXTENT OF INVESRTIGATION.

On aceount of the pressing offieial duties which could not he post-
poned T was unable to enter into this investigation before April 6th
and the resolution of the Board requiring the report to be filed by
May TIst, 1908 allowed only three weeks which could be devoted to
this work. The investication was conducted in the ecity of New
York and the facts herewith submitted were seecured from an inspec-
tion of a portion of the records of the American Book Company. New
son & Company and Chas. Seribner’s Sons, statements made by their
officers and attorneys. and from agents and officers of other pub-
lishing concerns.

Several publishing concerns having more or less interest in the re-
sult of the investivation voluntarily offered suggestions, but in most
instanees they were so desirous of concealing their activities that
their usefulness to me in seeuring reliable legal data and information
was practically nullitied.
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RESULT OF INVESTIGATION,
/

The origin and development of the American Book Company.
covers a period of more than a third of a century, when consideration
is given to the establishments that formed the foundation of that cou-
cern and made its -creation possible. Its growth has been marked
by so many ramifications, touching so many of the great publishing
houses of this nation, that a thorough investigation naturally brought
many things to my attention while not included within the scope of
the resolution under which T was acting, yvet their very nature are
such as vitally concern the publie schools of this commonwealth and
affeet the welfare of the edueational interests of the entire country.
Sueh matters in some vespeets also invelve the laws of this State,
the -enforcement of which devolves upon this department. and leads
me to the conclusion that my duty to the State. to yvour Excellency
and to the interests of public education, demand that such matters as
are pertinent to a proper understanding of the conditions that
exist, and to the administration of the laws enacted to safeguard the
welfare of the public schools, should also be ineluded in this report
in order that they may receive =uch consideration as their tenor sug-
vests to the Board is meet and proper. ‘

I will fivst deal with this subject generally.  The school book busi-
ness has during the past twendv-five years experienced the same pro-
cess of development throngh consolidations and combinations incident.
to the history of many other important industries of this country.
This process has been more or less evident in the carveer of nearly all
the large publishing houses. There is seavcely a publishing house
that does not carry on its list books acquired from concerns many
of whieh were abhsorbed and eliminated from the field of competition.

The methods employved by somne houses in securing adoptions of
their hooks have been so notorious, in some of the States, as to hring
the business into public veproach, '

[t is believed that collusion and fraud have in many instances
controlled the adoption in many of the States. That some of the
smaller and supposedly  independent houses ave controlled either
mdirectly or through financial obligations to lavee concerns is evi-
dent from the facts.

I will explain more in detail hereatfier ‘rho vencral  statements
ahove set forth, and will now proceed {0 a diseussion of the s‘mhls of
the Anteriean Book CCompany.

In order that Your Excellency may properly judege of the con-
chusions reached it is necessary to state some of the facts established
which necessarily must include a brief outline of the history of the
Aerican Book Companv

The American Book Company rvepresents the highest d(\velopmon’(
that any establishment has vet attained through combinations. and
consolidations of rival coneerns engaged in,the book business. The
sources of its development place it pr'lc‘m-ll v in the same relative
position in the field of its activities that the T “nited States Steel Cor-
poration. Amalgamated Copper. Standard ‘Oil Company, National
i acking Company and the International Harvester Company bear to
the trade in their respeetive lines.
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The elements entering into the strueture of the American Book:
Company compel this conclusion, yet, I am not prepared to affirm
that its management has gone to the length of some of the concerns
mentioned in attempting to secure commercial supremacy, nor does
it bear the same degree of reproach among its competitors that is
shared by the Standard Oil Company and such others of like char-
acter, nor has it achieved such a monopoly in its line as those men-
tioned. The spirit of combination has ever been the predominant
force in the development of the American Book Company mani-
fested before and subsequent to its organization in 1890. In 1890
five of the strongest houses publishing sehool books combined their
school book business in a corporation organized for that purpoe
known as the American Book Company, a New Jersey corporation.
with a capital stock of $5.000.000.

The companies in the combination consisted of :

1. Van Antwerp. Brage & Co.

2, Tvison, Blakeman & Co.

3. D. Appleton & Co,

4. Tlarper Bros.

5. A, S, Barnes & Co.

The American Book Company acquired all the school hook publi-
cations of the first three, both common and high school. and all the
common school publications of the last two -companies named for
which stock was acquired in the American' Book Company by certain
stoekholders of each of the five companies entering into the combi-
nation.

Prior to the organization of the American Book Company the fol-
lowine combinations were effected by companies entering into the
combination : >

Vian Antwerp, Brage & Co. acquired the school hook business of
two firms, viz:

1. Jones Bros,

2. Wilson, Hinkle & Co.

Tvison, Blakeman & Co. acquired the school book business of:

Chas. .Seribner’s Sons.

A, S. Barnes & Company aequired the husiness of :

Knight & Co.

Knight & Company had previously acquired:

Potter,- Ainsworth & Company.

Commencing almost immediately after its organization the Amer-
ican Book Company began fo acquire a controlling interest in rival
and competing concerns, and subsequently organized other subsidiary
corporations, as necessity required, whieh were operated as inde-
pendent concerns. .

Among the concerns partially or wholly acquired by the American
Book Company, after its organization and prior to 1898, might be
mentioned :

1. Taintor Bros.

2, Werner School Book Co.

Sheldon & Co.
E. H. Butler & Co.
TUiniversity Publishing Co.

Al
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F. F. Hansell & Bro.

The Standard School Book Co.
D. D. Merrill & Co.

The Franklin Publishing Co.

. 10. The Prang Educational Co.

The spirit of consolidation had been at work in many of the above
companies prior to their absorption by the American Book Com-
pany, as witness:

1. Taintor Bros. absorbed:

(a) Brewer and Tileston.

(h) H. I. Courley & Co.

(¢) J. H. Butler & Co.

(d) - Taintor Bros. & Merrill.

They also controlled. as agents:

Williams Ware & Co.

A. L. Banecroft & Co.

All the husiness of Taintor Bros. was consolidated by the Amer-
ican Book Company with the business of Sheldon & Co. and Taintor

3ros. put out of business.

The Werner School Book Co. had the following history:

The Werner Company absorbed:

Porter & Coates.

The Werner School Book Company absorbed the school book bhusi-
uness, in turn, of :

The Werner Co.—and afterwards acauired Van Winkle & Co.

F. H. Butler & Co. absorbed:

Cowperthwait & Co, :

The TUniversity Publishing (‘o. absorbed the school  hook  husi-
ness of !

Tippincott & Co.

The Standard School Book Co. absorbed certain rights of :

D. D. Merrill & Co. —

The stock of many of the companies qumed by the American
Book Company was secretly held for vears, and the several eoncerns
npom’rod as competing establishments. notablv

1. Butler & Co.

\heldon & Co. '

The Werner School Book Co.

The Standard School Book Co.

The University Publishing Co.

Franklin Publishing Co.

TPrang Edueatlonal Co.

In. 1898, owing to the enactment of stringent ant1 trust laws in
several of the states and prospective legislation in others the Amer-
ican Book Company decided to divest itself of the legal title to the

stock in these concerns. It was attempted to be aecomplished in the
following manner: :

Lrae

The American Book -Company decided to organize another corpor-
ation under the laws of New Jersey. known as the Ecleetic Press.
Thev declared a dividend of 4 per cent on their ecapital stock ~ of
$5.000.000 amounting to $200.000. This money was used to pay for.
stock in the Ecleetic Press. The corporation took the money and

Digitized from Best Copy Available



120 REPURT OF TIE ATTORNEY (JENERAL,

paid it back to the American Book Company for its printing plant
and some other property at Cineinnati. The American Book Com-
pany then sold to the Eeclectic Press its interest in the following
companies, viz:

University Publishing Company.

K. H. Butler & Co.

Sheldon & Co.

Standard School Book Co.

Franklin Publishing Co.

Prang Educational Co.

The American Beok Company received the note of the Eeleetie
Press for $1.800,000 in payment for its stock in said concerns. It
was the purpose of the American Book Company in organizing the
Ecleetic Press to have the corporation wind up all the above corpor-
ations and put them out of business. They have praetically sue-
ceeded in their parpose which was accomplished as follows:

The Eelectic Press consolidated the business of :

E. . Butler & Co.—and

Sheldon & Co.. under the name of

Jutler, Sheldon & Co.

They afterwards sold to the American Book Company all the pub-
lishing rights of Butler. Sheldon & Co., The Standard School Book
Co., Tranklin Publishing Co.. and thoge three coneerns were wound
up and existence ceased.

While the Eeleetie Press was closing out—

Builer, Sheldon & Co.

The Franklin Publishing Co.. and

The Standard School Book Co. the Anmerican Book Company was
also winding up the affairs of the Werner School . Book  Company
which was completed in January, 1903,

In December, 1906, we find the following  companies  remaining
under the same eontrol:

The *American Book Co.

The Eclectic Press.

University Publishing Company.

Prane Fducational Co,

The last three being for all purposes subsidiaries of the American
Book Company. which company also had close contractual relations
with the Indiana School Book Company. It was evidently elear to
the managers of the American Book (Po. that the maintenance of tha
several companies mentioned. coupled with the closing out of the
other concerns under its intluence and control was illegal under the
Laws of many of the States.  Therefore, in order to purify its organ-
ization of the taint of illegality a process of further consolidation was
decided upon to finally end in complete reorganization, and the in-

corporation of a new company to hold singly all the business and

property of the consolidated concerns.

Tloping that by this process to eseape the legal consequences of all
former illeeal holdings in other concerns and by reducing their af-
fairs into the hands of a new corporation to comply with the technical
requirements of law, this decision was then put into effect as follows:

In 1906 a portion of the publishing list of the University Pub-
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lishing Co., including Maury's Geographies, was bought by the
American Book Company. The remnant remaining was purchased
recently by Newson & Co. and D. C. Heath & Co., the capital stock
of the University Publishing Co. reduced to $50,000. It has been di-
vested of all its publishing rights and can no-longer compete.

The' stock of the Prang Educational Co. was sold to the corporation
itself and merely its note, unsecured, given in payvment therefor.

All the payments received by the EKcleetic Press for the sale of
these properties were turned back to the American Book Co. as a
credit upon its original note of $1,000,000. practically all of Whleh
were merely paper transaétions.

The University Publishing Co.. and the—

Prang Educational Company being thus eliminated, in December
1907, the American Book Co. by resolution of its Board of Directors
ardered the organization of a new corporation undeér the laws of the
State of New York with the same name, same capital -stock and
other identical features. This was accordingly done and all the fran-
chises, publishing rights and property of every kind and charatcer,
real and personal, was transferred to it, and the New Jersey corpor-
ation is to be extinguished. Both, however, are existing today and
have permits to do business in Texas..

The New Jersey corporation is filling a State contract for Maury’s
(Feographies, The New York corporation is seeking to contract with
the State for the same book. However, it is quite hl\eh that bv the
time the Board considers this report the American Book Co. of New
Jersey will have ended its existence, leaving its successor, the Amer-
ican Book .Co. of New York, the owner of the contract with this
State originally entered into by the State with the University Pub-
lishing Clo., as all necessary legal steps to that end have been com-
pleted. Therefore, we find that the publishing rights, franchises and
property, both real and personal, tangible and intangible, of a large
number of firms and corporations have been finally ¢usolidated into
the present corporation recently organized for that specifie purpose,
and ont of a total of 3289 publications now on the acfive list of the
American Book Company nearly 2000 were acquired from rival con-
cerns through this process,

The cuestion now presented is whether this new corporation is an
illegal econecern which can be held responsible for carrying out illegal
contracts and agreements made by its stockholders and other cor-
porations prior to and subsequent to its organization,

The uestion has been somewhat complicated by rcason of some
technical advantages growing out of such reorganization, and it is
bhut just to say that the eminent counsel of the eorporation, both in
New York and Texas, ave sincere in their opinions and belief that
the Company has met the legal requirements of our laws. Their
assnmption must rest upon the theory “‘that the corporation is a
legal entity separate from its stockholders. that in it are vested all
the property and powers of the company, and can only be affected
hyv such acts and agreements as arve done or executed on its behalf,
1)_\' its eorporate agencies acting within the legitimate scope of their
powers : that the new corporation not having any connection with any
other corporation it could not sin.”” °
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The general proposition that a corporation is to be regarded as a
legal entity, existing separate and apart from the natural persons
composmﬂ 11: is unlversallv accepted in all cases where the question
at issue is one within the scope of the legal powers of the corporation.
But when the stockholders of a corporation do acts that are ultra
vires, or if the stockholders in conjuction with the corporation, or
ac tmg for its benefit in their personal capacity, engage in an under-
taking prohibited by law the legal fiction of a separate entity is abro-
gated and the act of the stockholders is to be regarded as the act
also of the corporation for which it is amenable to the law.

The clearest expression to be found upon this point is in the lan-
guage of Mr. Justice Minshal of the Supreme Court of Ohio in the
case of State ex rel. vs. Standard Oil Co., 49 Ohio Reports, 177.

This was an action to oust the Standard Oil Co. of the right to
be a corporation on the ground that it had abused its corporate fran-
chises by becoming a party to the Standard Oil Trust Agreement. The
defendant answered that the corporation as such did not become a
party to the agreement, but admitted that certain of ifs stockholders
did transfer their stock to the Trust, but the act was the individual
act of the stockholders for which the corporation was not respon-
sible and could not control.

In treating the fiction that a corporation is a legal entity, existing

separate and apart from its stockholders, the learned Judge in that
case, said:

“\Tow so long as a proper use is made of the fiction that a cor-
poration is an entity apart from its shareholders, it is harmless, and
" because convenient, should not be called in questlon but where it is
urged to an end subversive of its policy or such is the issue, the fiction
must be ignored, and the questions determined, whether the act in
question, though done by shareholders, that is to say, by the persons
united in one body, was done simply as individuals and with respect
to their individual interests as shareholders, or was done ostensibly
as such, but as a matter of fact to control the corporation, and affect
the transaction of its business, in the same manner as if the act had
been eclothed with all the formalities of a corporate act. This must
be so, because the stockholders having a dual capacity, and capable
of acting in either, and a possible interest to conceal their charac-
ter when acting in their corporate capacity, the absence of the formal
evidence of the character of the act cannot preclude judicial inquiry
on the subject. If it were otherwise then, in one department of the
law, fraud would enjoy an immunity awarded to it in no other.""

It therefore follows that when acting within the secope of its
legal powers the corporatlon may be regarded as a separate legal
entity, but when engaged in an undertaking not expressed in its char-
ter powers or necessarily ineident to such powers, and when the
quality of the act is unlawful within itself or is intended to evade
legal responsibility for former acts, then, in that case the corporation
will not be regarded as a separate entlty but is clearly chargeable

with all the precedlno' acts of its stockholders in furtherance of the
common design.

Again, Justice Minshal, ‘speaking in the same ecase. says
“The idea that a empomtlon may be a sparate entity, in the sense
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that it can act independently of the natural persons composing it,
or abstain from acting, where it is their will that it.shall, has no
foundation in reason or authority, is contrary to the fact and to
base an argument upon 1t, where the question’ is, as to. whethe1 a
certain act was the act of the corporatlon or of 1ts stockholders, can-
not be decisive of the question, and is therefore illogical; for it may
as likely lead to a false, as to a true result.”’

Now let us consider the facts and purposes incident to the organ-
ization of the new corporation, with a view to determining whether
it, as a cor pmation is chargeable with the acts and purposes of the
persons organizing it

It will be borne in mind that soon after the 01gamzat10n of the
American Book Co. in 1890, at which time five leading houses com-
bined their business, that the company embarked upon the policy of
acquiring a contwlhnu interest in rival and competing
such as the—

University Publishing Co. .

The Werner School Book Co.,

The Standard School Book Co.,

E. H. Butler & Co.,

Sheldon & Co., and pelhaps others, and eontmued to operate same
as competing concerns: that in 1898 in an attumpt to evade the ef-
fect of anti-trust legislation the Eclectic Press, another corporation,
was organized by, the American Book Co. and the stoek in all of its
subsidiaries, except the Werner School Book ‘Co., was transferred to
the Eclectic Press for which it mer ely executed its note.
© The instructions given to the Eclectic Press required that con-
cern to put the companies transferred to it out of business
could conveniently wind up their affairs.

The Eclectic Press being controlled by the American Book Com-
pany was compelled to obev its will, and proceeded to sell to the
* American Book Co., its master, the publishing rights and other prop-
erty of such c01p01at10ns the last of its holdings not being disposed
of until 1907. It was then decided by the stockholders contro]ling
the American Book Co. to destroy that corporation and organize a
new one by the same name, having the same capital stock and to
transfer to it all the property acquired through this process of con-
solidation and otherwise.

The corporation acquiesced in this determination and entered into
an understanding with its stockholders that it should be done, In
order to prepare itself for regeneration, it divested itself of many of
its relations with other coneerns, and then by resolution of its hoard of
directors ordered that the American Book Co. of New York should
be organized. This occurred December 10, 1907. On December
23rd, 1907, it was announced at a meeting of the board of directors
of the old eompany that the new company was organized.

It will not be successfully denied that up to|this point many of the
acts of the old company and its subsidiaries were in violation of law..
The old corporation is still in existence unless it has been been fin-
ally destroyed within the last few days. We therefore find that
since December 23rd, 1907, the old corporation, the new corporation
and the shareholders and directors of both concerns have been mak-

coneerns,

as it
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ing contracts, agreements and transfers of properties and franchises
from one corporation to another; that it is the purpose and intention
of the new corporation to maintain and carry out all the contracts
made by the old concern or made between the two corporations; that
all the property and franchises that had been illegally acquired or
held by the old company would be held by the new company. The
same minds which conceived and executed all the illegal transactions
incident to the history of the old company are the same minds that
are behind the atfairs of the new company.

" The new corporation possessing no will of its own, being incapable
ol acting independently of the will of its stockholders, the stockholders
being the identical stockholders who consolidated the competing con-
cerns into the old company, then willed its death and the creation
of the new concern, it must follow that such process was incapable
of any power of regeneration, but whatever of taint of illegality cor-
rupted the old organization, was transferred with the corpus of the
property and franchises which were conveyed bodily and undivided
from one holding to the other and the-whole transaction became a
contract or agrecnmet between two corporations and a body of share-
holders, for which said stockholders, directors and the present cor-
poration may be held legally liable.

Lt the old corporation was amenable to the law for any of its acts,
its directors and stockholders having a knowledge of and agreeing
to its illegal transactions were also guilty under the law. The stock-
holders and directors of the new corporation being the same indi-
viduals, it they incurred legal liability while with the old company,
are still lHable, for the statute of limitation does not run against the
State for offenses against the anti-trust laws, and the attitude of the
new corporation is that of a new party coming into a  conspiracy
already formed.

The theory that having organized an entirvely new corporation and
transterred to it all the property of the old, that the new  entity
cannot be an illegal coneern s untenable.

This action was taken as the result of an agreement between the
old corporation and its sharcholders, which agreements were afters
wards ratificd by the new corporation and its shareholders by pro-
ceeding in accordanee with the original plan and purpose to take over
the property and assets of the old concern and carrying out all the
agreements inceident 1o the orviginal plan.  This aetion constituted a
combination between the two corporations and their shareholders.

[n the case of Ford vs. Chicago Milk Shippers Association, 27 L. R.
AL 3020 the Supreme Court of THinois declared that a corporation
and its individual stockholders may in controlling it, together with it,
ercate such a trust or combinatien that will eonstitute it, with them
alike, guilty.  In that case some 1500 milk men organized a corpor-
ation which handled the milk for all its members, who in each in-
stance were sharcholders 1 the corporation. At the time of the or-
eanization of the corporation there was no anti-trust law in foree in
that State.  Subsequently an aet was passed prohibiting the forma-
tion of pools, trusts, ete.

This corporation was adjudeed an illegal concern, a trust main-
tained by an illezal combination hetween the corporation and its
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stockholders. Mr. Justice Phillips, in the course of his opinion, says:
“When the acts of the corporate body are violative of the statute
of the State which would be a misdemeanor which would subjeet to
punishment in accordance, with law, such acts are wholly without the
lawful power of the corporation, as the State will create no body with
authority to violate its laws, and when the organization of the cor-
porate bhody, or the eontrol exercised by the stockholders in deter-
mining the ﬂgen(-ies selected for managing its business, the busi-
ness as thus condueted, managed and controlled, is against publie
pelicy, or in contravention of the statute of the State. Such acts
of the corporate body and of the individual sharcholders are the
combined acts qf all, and the courts are not so powerless that they
may not prevent the success of ingenious schemes to evade or violate
the Taw,  There can be no mmmnltv to evasion of the policv of the
State by its own ereations.’

In the c¢reation of the new corporation ‘[hu State did not bestow
immunity upon the stockholders of the old corporatlon\ for the illegal
acts thereofore enacted through the 111st1’11xnentahtv of the old cor-
peration. and as one of the purposes of the shareholders in organiz-
ine the new concern was to destroy, legal liability for former trans-
erussions, to that extent the purposes of its orgamization and the ob-
jeets sought to be accomplished were illegal and unauthorized by the
laws coverning the ereation of corporations, and was not a purpose
which a corporation may include in the seope of its powers.

[t is a well settled rule that where a corporation, eithér directly or
indireetly. identifies itself with and unites in edrryving out an agree-
ment. understanding or purpose the performance of which is inju-
rious to the public or unauthorized by the powedrs conferred upon it.
it thereby offends against the law of its ercation and forfeits all
richts to its franchises and judement of ouster may be rendered
against it. ‘

People vs. XU R. 8. R, Co.. 121 X, Y., 626,

People vs. NU R, S, R, Co., 54 Tlun.. 386.

State vs. Pa. & O. Canal Co.. 23 Ohio St., 121.

An individual who offends against the law cannot escape the con-
sequenees of his unlawful act by changing his name.  Likewise an
ageregation of individuals operating through the instrumentality of
a corporate ontlh cannot escape the eonsequences of their fransgres-
sions by changing the name of their entity. It is the same agareva-
tion of individuals in each case. While the effeet of sueh a change
may abate the canse against the old corporation as-such, vet the new
cor pmatmn is liable for carrving out the agreements for the time
expired since its creation, and the stockholders for the entire period
helore and since covered by such unlawful aets. But if for any rea-
son any doubt should exist as to the foregoing conclusions, other
facts cqually important will sustain the opmlon reached, among
which may be mentioned the following:

The stockholder owning a majority of the stock of the new Amer-
ican Book Co. also own a majority of the stock of the Eclectic Press.
The Eclectic Press is a corporation.of even more extensive charter
powers than the American Book Co.. possessing the right to publish

1
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books and do every act necessary to make it a competing concern with
the American Book Co., but by reason of its control and domina-
tion by both the old and new book company it has never been per-
mitted to exercise its power in that direction, but has actually been
vmploved as an instrument to destroy competltlon between the book
companles and the other subsidiary companies acquired by the Amer-
ican Book Co. This clearly violates the anti-trust laws of this State.

Again, the American Book Company sustains certain contractnal
relations with the Indiana School Book Co. that do not meet the
spirit of our laws.

The American Book Co. also has an exclusive contraet not to pub-
lish any other Latin grammar in competition with the one now on
their list. while is also not permitted under the laws of this Stafe.

There are other pertinent facts which might be mentioned, hut I
deem it unnecessary for the purposes of this report to extend its
llength further on this phase of the question.

It is my opinion that the foregoing faets will exclude the American
Book Co. from the right to do business under the laws of this State,
and while some of the things complained of may not violate the laws
of other States, vet if it can be said that a concern may pursue a
areer such as marks the history of the American Book Co., and after
vears of secret alliance with supposed competitors, and after
their final destruetion through its will, many of which doubtless would
have remained active competitors in that business, it can escape legal
and moral responsibility for such aets by merely going through the
form of seenring a new charter for its business, then indeed do the
people stand helpless before the predatory aggression of corporate
ingenuity,

' ADDITION AL STATEMENT.,

I consider 1t my duty to call your Exeelleney's attention to the
Ameriean Publishers’ Association, an organization embracing ninety-
five per cent of the business of the trade in literature and fietion. The
objeets of this assoeiation were to adopt a net price system for all
copyright books published or controlled by any member- of the asso-
ciation, and to maintain such prices. The association undertook to fix
the prices both at wholesale and retail and agreed not to furnish or
sell any dealer who failed to maintain such prices.

They also oreanized what is known as the American I3ooksellers’
Assoeiation, an organization of dealers in books, which co-operated in
earrving out the purposes of the Pulflishers’ Association. The presi-
dent of the Publishers’ Association, until recently, was Mr. Charles
Seribner’s Sons. and the headquarters of the association is opposite
their place of business, 153 Fifth avenue, New York.

The following publishers who submitted bids in Texas at the re-
cent adoption are members of that asoseiation :

Charles Seribner’s Sons. New York,

D. Appleton & Co.. New York.

Houghton, Mifflin & Co., Boeston.

The Mecelillan Co., New York.

Little, Brown & ('o.. Bosten,
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Longmans, Green & Co., New York. :

In February, 1904, the association was declared to be an unlawful
combination in restraint of trade under the laws of New York by the
highest eourt in that State in the case of:

Isador Straus vs. American Publishers Assomatlon et al.

Their agreements were also held to be violative of the Sherman
anti-trust act by the United States Circuit Court, February, 1905, in
two cases:

Bobbs-Merrill Co. vs. Straus et al., 139 Federal Rep., 155.

Chas. Scribner’s Sons vs. Straus et al., 139 Federal Rep., 193.

In 1907 the association made some modification in their printed hy-
laws; nevertheless the organization and membership are still main-
tained.

I also discovered during my investigation that the connection bhe-
tween the American Book Co. and the University Publishing Com-
pany that a very close relationship existed between Newson & Co.,
who were awarded the contract for language and grammar at the re-
cent adoption. and the president of the University Publishing Co..
Mr. C. L. Patton.

For the last several vears Mr. Patton held the controlling interest
in the University Publishing Co. in his name for the use and benefit
of the American Book Company. Newson & Co. recently purchased
the publishing rights for a large list of books from the University
Publishing Co. Newson & Co. and the University Publishing Co.
oecupy the same offices at 27 West 23rd Street, New York. They
have the same telephone number.

Mr. J. W. Manson was, until recently. the secretary and treasurer
of both companies at the same time and a stockholder in each com-
pany until Janunary 18th of this year, when he sold his stock in the
University Publishing Co. in order to be qualified to make the oath
required by the Text Book Board. He sold his stoek to Mr. H. C.
Dukeshire, his brother-in-law, who resides in the same house with
himself in Brooklyn.

The Beuhler Grammar, published by Newson & Co., and adopted
in this State, was acquired by Newson & Co. from the American Book
Co. Many of the books submitted in Texas were secured from other
publishers, notably the King’s geographies offered by Secribner’s,
were acquired from the Lothrop Publishing Co. of Boston. The
Morse readers offered by Silver-Burdette & Co. were acquired from
the Morse Publihsing Co. Xany other transactions of the same na-
-ture by other publishers’might be cited. -

The most important matter outside of the investigation of the
American Book Co. which came to my attention and which I feel it
my duty to call to yvour attention is the method employed by some of
the book conecerns in evading the anti-trust laws of the several States.
It is accomplished by the agents in the field pooling their interests
by means of . . . . which the business is divided. a slate made and
the parties in the pool uniting their strength in securing the adoption -
of books represented in the pool. These methods were employed in
several recent State adoptions, notably in Montana and Kansas. In
Montana the scheme was exposed in an open meeting of the hoard by
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the Superinténdent of Public Schools of Helena, who was a mem-
ber of the board. In a letter relating to the episode he said:

A plan of campaign was temporarily attempted here and came
to light which made it necessary for our commission to hew the line
and to discard the hooks which had heen ‘slated’ for adoption by the
people who were trying to *pull oft the deal.” ™’

Some of the same agents operating in Montana were active in the
recent adoption in this State, and some of them secured contracts.

The text book law provides that the State mayv cancel contracts for
fraud or eollusion upon the part of either party’to the contract, or any
person, firm or eorporation. or their agents. The law authorizes the
Attorney Gleneral to bring such suits.-

You are respectfully advised that T am instructed hy the \Attorney
Gieneral to say that he will in due time file suits for the cancellation
of such contracts as in his judement may have heen secured through
fraud or collusion.

We have therefore comsidered it proper to bring this matter before
vour Execelleney in this report for the information of yourself and
the Text Book Board for such eonsideration as may he deemed proper
and for such action as vou may desire to take. The operations of
some of these parties in other jurisdictions have been reprehensible
and the methods empolyed to secure adoptions are far from com-
mendable and will meet with your Execelleney’s condemnation. No
cause has excited a deeper interest than our publie sehools. Next in
importance to the selection of proper teachers is the selection of the
best text books. The founders of this State bequeathed to the cause of
cduecation a domain equal in extent to an empire. No people ever
bestowed a more munificent endowment upon unborn generations or
left to posterity such a heritage, a perpetual gnaranty of enlighten-
ment throughout all the generations of the earth.

The fact thet many of the publishing houses have not serupled to
employ in other states the most questionable means in securing adop-
tion of their books, methods that resolve the selections into a species
ot favoritism that eliminates merit, will challenge the careful consid-
eration of yodr Excellency and those interested in safeguarding the
welfare of the children of Texas. When such influences are em-
ploved in the seleetion of hooks and demoralizing agencies are thus
direeted at the very foundation of eduecational institutions, and are
thereby brought within impressionable range of the child mind. well
may it behoove constituted anthority to impose a strong arm into a
situation fraught with sneh consequenees to the future of the State
and nation.

Respeetfully submitted,
JEweL P. LicrTrourt.
Assistant Attorney General.
C‘onelusions approved by
R. V. Davipsox,
Attorney General,
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ANTI-TRUST LAW—EFFECT OF, UPON CONTRACTS OF
LABOR UNIONS WITH MERCHANTS. '

ATTORNEY (GENERAL’S DEPARTMENT.
AusTiN, Texas, August 3. 1909.
Mr. L. B. Brewster, President Sherman Retail Clevks' Union, Sher-
man, Teras.

My DEar Sir: The Supreme Court of the United States having af-

firmed the judgment of the courts of the State of Texas upholding
the constutionality of the anti-trust laws of this State and the valid-
ity of Chapter CLIII of the Acts of the Legislature of 1899, the same
being ““An Aect to protect working men in the right of orfranlzatlon
and the purposes thereof,”’ I Wlll now pass upon the question sub-
mitted by you relating to the legality of the contract which your
union has made with certain merheants in the city of Sherman,
. It has been the uniform custom of this Department not to render of-
ficial opinions upon questions, when similar questions, or the statutes
upon which they depended for their validity. were pending before the
courts for adjudication, hence the necessary delay in responding to the
question submitted by vou. -

The contraet in cuestion. in substance, provides that Thc union shall
lease to the merchant a ‘‘union store card,”” and to advise all loecal
labor organizations of the city of such action, for and in consideration
of which the merchant agrees not to employ any except members of
such union, or such as will within a certain period of time hecome
members of such union, and the merchant further agrees to close his
place of business on certain holidays and at certain hours in the even-
mg.

You desire to be advised \\he’rhel such a contract siolates the anti-
trost laws of Texas.

You are respeetfully advised that Chapter CLIII of the Acts of 1899
provides as follows:

““Seetion 1. Be it enacted by the Legislature of the State of Texas:
That from and after the passage of this act it shall be lawful for any
and all persons engaged in any kind of work or labor. manual or men-

tal. or both. to associate themselves together and form trades unions
and other organizations for the purpose of protecting themselves in
their personal work, personal labor and personal service in their re-
spective pursuits and employments.

“*See. 2. And it shall not be held unlawful for any member or mem-
bers of such trades mnion or other organization or association. or any
other person. to induce or attempt to induee by peaceable and lawtul
means. any person to aceept any partlculdr emplovment. or quit or re-
linquish any particular employvment in which such person may then be
engaged. or to enter any pul'%mt or refuse to enter any pursuit,. or
quit or relinquish any pursuit in which such person may then be en-
gaged : provided. that such member or members shall not have the
right to invade or trespass upon the premises of another without
the consent of the owner thereof. )

“*See. 3. But the foregoing sections shall not he held to apply to any
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combination or ecombinations. association or associations of capital, or
capital and persons. natural or artificial, formed for the purpose of
Himiting the production or consumption of labor’s produets, or for any
other purpose of restraint of trade; provided, that nothing herein con-
tained shall be Tield to interfere with the tecrms and conditions of pri-
vate contract with regard to the time of service, or other stipulations
between employers and employes; provided further, that nothing
herein contained shall be construed to repeal, affect or diminish the
foree and effect of any statute now existing on the subjeet of trunsts,
conspiracies against trade, pools and monopolies.™’

By the express terms of this statute in seetion three the Legisla-
ture has exempted from the provisions of law, contracts ‘‘with re-
card to the time of service. and other stipulations between employers
and employes, ™

The Conrt of Civil Appeals of the Third Supreme Judicial Dis-
triet. in the able and well considered opinion of Judge Key, in the
case of the State vs. Waters Pierce Oil Co.. 106 S. W., 918, held that
the above statute did not create any exemptions in our anti-trust
Laws, : :

Under this deeision, which was affirmed by the Supreme Court of
the United States, it follows that this statute and the anti-trust laws
are In consonance. The above statute authorizes contracts between em-
plovers and employes relative to time of serviee and oflier stipulu-
Lions.. .

The contraet does not attempt to fix or affeet the prices of com-
modities to be sold, does not attempt to afteet competition in the sule
of goods, it is not an agreement or contract between two or more mer-
chants who might be competitors.

We are, thevefore, of the opinion that the contraet submitted does
not violate the anti-trust laws of the State of Texas.

Yours very truly,
JEWEL P. LiguTroor.
Assistant Attorney General.

CONSTRUCTION OF LAWS—ANTI-TRUST—SUNDAY LAW—
AGREEMENT BETWEEN BREWERIES
AXND WIHOLESALE BEER MEXN.

An agreement bhetween hreweries and wholesale beer agencies not to sell
beer to any one guilty of violating the Sunday law, or one who is charged
with violating said law, until said charge has been acted upon by the
grand jury or the courts, is in violation of Sub. 1 of Sec. 3 of the anti-
trust laws of this State.

ATTORNEY (GENERAL'S DEPARTMENT.

ArsTix, Texas, August 27, 1909,
Mreo WAL Porvetl, Clicl of Police, Galveston, Teras. '
DEArR Sik: We are in receipt of yours of the 24th, from which I
quote the follewine lanenave: :
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“*The breweries and wholesale beer agents doing business in Gal-
veston are willing to lend their assistance in enforcing the Sunday
law here by mutually agreeing hetween themselves, in writing, that
they will not sell or supply either keg or bdttled beer to any one
operating under a license in this city who may be arrested for vio-
lating the Snndai law and will diseontinue the sale of same. cither
directly or indiveetly. to sueh person, until the charoe against him
has been acted wpon and disposed of either by the grand jury or the
courts,”’

You desire to know whether such an agreement and aeting jointly
under it would violate the anti-trust laws of the State of Texas.

You are respeetfully advised that Subdivision 1 of Section 3 of the
anti-trust laws of this State provides. among other things. as follows:

““That ecither or any of the following acts shall consfitute a con-
spiracy in restraint of trade:

*1. Where any two or more persons, firms, corporations or asso-
ciations of persons who are engaged in * ¥ * gelling any article of
merchandise * * % enter inlo an agreement or understanding to
refuse to * * * gell to any other person. firm, corporation or asso-
ciation of persons, any article of merchandise

This language is plain and unambiguous. and prohibits persons
engaged in the sale of any article of merchandise from making any
agreement or reaching any understanding with their competitors that
{hey will not sell fo apy other person. The statute makes no exeep-
tions under whiel sueh an avreemient micht he lawfully made. Again.
the licensed dealers have a legal right to sell their goods on the six
days of the week, exeluding Sunday.  They have a right to purchase
eoods for sale on sueh days and any agreement or understanding to
refuse to sell to such persons on such days wonld undoubtedly vio-
late the provisions of our laws. However landable the motives ac-
tnatine the parties coneerned. the poliey of the law is that the conrts
and not individuals shall punish persons for violating the eriminal
laws of the State. '

Tn a former opinion of the Attorney General delivered in August.
1908, it was held that the breweries and agents of breweries might
make a lawful acreement not to sell their goods to perosns to be
resold by them within prohibited territory defined hy the ordinances
of the eity of Galveston until such ordinances could he fested in the
conrts,  In that case the beer was intended for sale in a prohibited
territory in violation of law. The persons purchasing same had no
lewal right to sell it on any day within the limits of the territory for
which the purchase was made, and having prior knowledge of the
fact that the persons intended to make sales in violation of latv in
a territory where they were not authorized to sell. it was held that
such an agreement was not violative of the anti-trust laws.

But in the ease now presented the dealers propose to suspend all
sales, either direetly or indirectly, to any person .who may bhe ar-
rested for violating the Sunday law and to refuse to sell to such per-
son until the charwe against him has been acted upon and disposed
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of either by the grand jury or the courts. Under such an agreement
a person may be depirved of the right to purchase for many months,
and upon final trial of the case establish his innocense.

The licensed dealer, as aforesaid, has the legal right to purchase
and sell such goods on the six working days of the week. The agree-
ment would operate to prevent him from purchasing supplies during
the period when he may lawfully sell, which clearly violates the pro-
vision of law above set forth.

If the breweries and agents desire to co-operate with the city au-
thorities in suppressing violations of the Sunday law they may lezally
do so without any agreement or understanding such as is proposed.
Where they have information that the law is being violated by one
of their patrons there is nothing in the law to prevent the bhrewery
from refusing on his own initiative and responsibility to sell goods to
such person, but the law will not permit any agreement hetween
out of the agreement which constitutes the otfense and which is pro-
hibited by the law. ‘

Yours very truly,
JeweL P. LicHTFOOT.
Assistant Attorney CGieneral.

CONSTRUCTION OF LAWS—ANTI-TRUST LAWS—CORPORA-
TIONS—MERGER OF INSURANCE COMPANTES.

Merger of two foreign fire insurance companies. each of which has hereto-
fore been granted permit to do business in this State, is unlawful, and
Commissioner should refuse to grant new certificate to consolidated
conipany.

ATTORNEY (GENERAL’S ‘DEPARTMENT.

Avstin, Texas, July 19, 1910,
How, William E. Taiwekins. Commissioner of Tnsurance and Banking,

Capitol. -

Drar Siz: Some time sinee you submitted to us  the following
statement and query :

“The Fidelity Fire Insurance Company of New York, N. Y., and
the Phenix Insurance Company of Brooklyn, N. Y., were cach orvan-
ized under the insurance laws of the State of New York and for the
last several years ecach has been granted a certificate of authority
authorizing it to transaet business in this State.

" On the 25th day of Janunary, 1910, said companies entered into an
acrcement which is hereto attached, whereby said corporations were
merged and consolidated, the name of the corporation formed under
said merger and consolidation being ‘Fidelity-Phenix Insurance Com-
pany of New York.’

“*Under the anti-trust laws of Texas does such consolidation con-
stitute valid and sufficient reason for now refusing to such new cor-
poration a certificate of authority to do business in this State?”’

Replying to same, we wish to sav that Chapter 94 of the (General
Laws of 1903 defines a trust as follows:
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**See. 1. That a trust is a combination of eapital, skill or acts by
two or more ¥ ¥ * corporations * * * for either, any or all of the
following purposes: 1. * * * To ecreate or carry out restrie-
{ions in the free pursuit of any business authorized or permitted by
the laws of this State. 2. To fix, maintain. increase or reduce * * *
the cost of insurance. 3. To prevent or lesson competition in * * *
the business of insurance,’

Section 2 of said act defines a monopoly in the following manner:

*“That a monopoly is a combination or consolidation of two or more
corporations when effected in either of the following methods: 1.
When the direetion of the affairs of two or more corporations is in
any manner brought under the same management or eontrol for the
purpose of producing. or where sueh common management or eontrol
tends to ereate a trust as defined in the first section of this act.”’

These are probably the only provisions of our anti-trust law which
are pertinent to the inquiry made.

It appears from your letter that the Fidelity and Phenix Insurance
(‘ompanies, both organized under the insurance laws of the State of
New York. have heen transacting a fire insurance business in this
State for several vears past under certificates of anthority from
vour Dep‘n‘rmen‘r The effect of the consolidation of these two
companies and their merger into a new corporation is to withdraw
the activities of said companies as independent and competing con-
cerns in the transaetion of the business of fire insurance in this
State. The further effect of sneh consolidation and merger. if the
new company be cranted a certificate of authority. is to pool the
interest of the hitherto independent and competmn companies in the
field of fire insurance in this State.

It is true that at the time of the said merger and conselidation
the practical etfect of the aet of the 'l‘hirt\' first Legislature, com-
monly known as the State fire rating law. was to obliterate competi-
tion in the matter of charges and COHPLthn of premiums on fire
insurance, and it might be argued that the said action of the two
insurance companies named, in forming the new corporation, could
not he deemed to have had the purpose or effect of affecting or les-
sening competition in such husiness or of creating restrietions in
the free pursuit thereof, or of fixing. maintaining. increasing or
reducing the cost of insurance. TUnder the decision of our Supreme
(Clourt in State vs. Shippers Compress Company. 95 Texas., 603, it
must he conceded that this argument is entitled to some weight, but
we do not consider that case as decisive of the question here pre-
sented. Indeed, we know of no authoritative decision of this or any
other State, nor of any Federal decision, which affords a conelusive
answer to vour question. The matter is one of much doubt, and
we do not feel prepared to advise vou to grant a certicate of au-
thority to do business in this State to the ‘‘Fidelity-Phenix Insur-
ance Company of New York.”’ as it is by no means certain that our
courts would not hold illegal the transaction of fire insurance in
Texas by such new corporation, under ‘and in pursuance of the
agreement made by the two insurance companies and under and in
pursuance of the merger and consolidation resulting from such

Digitized from Best Copy Available



!

134 REPORT OF THE ATTORNEY (HENERAL.

acreement.  Upon the contrary, we arve of the opinion that the said
action of these insurance companies affords valid and sufficient rea-
son for your refusing the new corporation a certificate of authority
to do business in Texas. If thereby the new ecorporation feels ag-
urieved and considers that the agreement, merger and consolidation
referred to does not authorize you to refuse this certificate, it has
an easy and adequate remedy and may apply to the courts for re-
dress. This suggestion is made in view of the conceded doubtfulness
of the question.
We return herewith the agreement and charter submitted to us.
Yours very truly, .
Wi, E. Hawkixs,
Msststant Aftorney General,
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ANTI-PASS LAW,

Railway company can not legally furnish free transportation to employes of
its contractors who make uniforms for its trainmen, not being bona fide
eniployves of railway company.

ATTORNEY GENERAL'S DEPARTMENT.

Avustin, Texas, April 19, 1909.
Hon, Mlison MNayficld. Chairman Railrood Commuission, Capitol.

DEAR Sir: We are in receipt of yours of the 13th inst., enclos-
ing copy of letter addressed to you by 'W. B. Drake. vice president
and eeneral manager of the St. Louis, San Franeisco and Texas Rail-
way Company. submitting a question under the Anti-pass Law. M.
Drake desires to knew whether a railway company may furnish free
transportation to the emplovex of its contractors who make uniforms
for its trainmen,

Tt is our opinion that such persons are not bona fide emploves of
railway companies within the meaning of the Anti-pass act of this
State. It appears from a quotation in Mr. Drake’s letter that the

“Interstate Commerce Commission published a ruling on March 2,
1909, wherein it was held that a railroad company could grant free
transportation to the employes of persons contracting to furnish rail-
road companies” employes with uniformms without violating the act
of Congress commonly known as the Hepburn Aet. Whether the
above deeision was correet under the act referred to. it is not neces-
sary for us to consider. We do not think that our statute is subject
to sueh construetion,

It has been held that the term ““employes’™ indicates persons
hired to work for wawes as the employer may direet and does not
embrace the case of the emplovment of a person carrving on a dis-
tinet trade or ealling to perform services independent of the control
of the employer.  tSee Canfield vs. Tang, 25 Federal. 128, 131.)

Tn the case of Vanee vs. Neweombe, 132 TUnited States. 22, the
Supreme Court of the United States held that an *‘employe’™ is a
personr bound in some degree at least in the duties of a servant and
not a mere contractor bound only to produce or cause to he produced
a certain vesult.  To the same cffect see Tod vs. Kentueky 1nion
Rv. ("o, 32 Federal, 241: 18 T.. R. AL 305.

In the ease of Ney vs. Dubuke & S, €. Ry, Co., 20 Towa, 347. it
was held that “*employe ™. as used in a statute requiring the payvment
of the employes of the railroad. refers to conductors, agents. superin
tendents, those engaged in operating the road. and the like, and not
to contractors or persons building or constructing the road bed or
laving down the ties and rails. To the same effeet see Folev vs.
Chieavo. Rock Island & Paeific Railway Company. 21 Northwestern.
124,

Yours very truly.
Jas. D. WaLntHAL,
Assistant Attorney General.
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CONSTRUCTION OF LAWS—ANTI-PASS LAW—RAILROADS.

4

A contract hetween a railroad company and a contractor under which econ-
tractor undertakes to. furnish meals for his employes working upon
the railroad, the railroad company furnishing boarding cars free of
charge and furnishing transportation for the contractor and his em-

_ ployes is in violation of the anti-pass law of this State.

ATTORNEY GENERAL’S DEPARTMENT.
STATE OF TEXAS.

AvsTiN, TEXAS, Septembor 18. 1909.
Messre, Terry, Cavin & Mills, Galveston, Texas.

GEXTLEMEN :  We have delaved answering vour letter of the S8th
inst., beeause of the importance of the question involved and the
consideration due it:

In said letter vou say: '

**A railway company can not secure men to work along the line of
the road without in some way providing a method by which the men
can secure meals. It has been the custom of the railway company to
make a contract with some contractor, under which, in substance.
the railway company supplies boarding ears which are moved up and
down the line of the road as may be required and under which the
ailway company carries, without charge, the supplies of the con-
tractor used in supplying the men with meals and furnishes trans-
portation without charge to the contractor and his emploves and fur-
nishes to the contractor, without charge. the necessary water, ice and
fuel.  On the other hand. the contractor undertakes to furnish whole-
some meals to the men for a certain amount per week. Of eourse the
priee that the eontractor charges for the meals is figured in part on
the free service as ahove indicated which he receives from the railway
company and so i effect this free service  is furnished to the emplove
of the company who no doubt to some extent comnsider the amount
which they have to pay for meals in determining what charges they
are willing to work for. ‘

““We had in effeet a number of these contract< when the anti-
pass law took effect. which of course. under the decicion of our
Supreme Court. must be camplied with. "We. however. now reach
the point where it is necessary to make some new contracts. and
we will he obliged for the opinion of the Attorney General’s De-
partment on the pmnt whether such contracts are prohibited by
the anti-pass law.’

It is our opmlon that a contract such as the one referred to
ahove would be in violation of the anti-pass law. It ean not be up-
held upon the theory that the free vervices would be a part of the
consideration of the contract, because the anti- -pass law provides that
none of the companies embraced within its provisions shall sell any
transportation for anything execept money, '

The contract could he sustained if it could be held that the con--
tractor -and its employes would, in effect, be employes of the rail-
road company: but this we think they would not be, should the con-
tract be entered into. An employe is a person bmmd in some deeree
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at least to the duties of a servant of the employer and whose services
are preformed under the direction and control of the emplover. It
has been held that the term ‘‘employes’’ indicates persons hired to
work for wages as the employer may direct and does not embrace the
case of the employment of any person carrying on a distinct trade or
calling, performing services independent of the control of the em-
ployer. See Campfield vs. Lang, 25 Federal, 128-131; Vance vs. New-
combe, 132 U, 5. 22,

In the latter case the plaintift having contracted with the company
to erect certain telegraph wires on the company’s poles and furnish
the labor of himself and others in doing the work claimed a priority
licn under a statute of Indiana, which gave a lien to employves of
croporations. ‘

The Supreme Court said:

It seems clear to us that Vane was a contractor with the com-
pany. and not an employve, within the meaning of the statute. We
think the definition pointed out by the Cireiut Court is a sound one,
namely. that to be an employve, within the meaning of the statute.
Vane mu-t have been a servant bound in some degree at least to the
duties of a servant, and not, as he was, a mere contraector, bound only
to produce or cause to be produced a certain result—a result of labor .
to be sure—Dbut free to dispose of his own time and personal affairs ac-
cording to his pleasure, without responsibility to the other party.™’

See also Todd vs. Kentucky Union Ry. Co., 18 L. R. A.. 309, and
note; Clarke vs. Renninger, 44 I.. R. A., 413; Frick vs. Norfolk &
0. V. R. Co.. 86 Federal, 738.

By the Century Dictionary an employe is defined to be one who
works for an employver, a person working for a salary or wages.
usually eclerks, workmen, ‘laborers, ete. A contractor, by the same
authority, isx defined to he one who contracts to furnish supplies or to
construct work or ereet buildings or perform any-work or services at
a certain price or rate, : E .

The significant element in the relation of an employe and his em-
plover specifically considered is personal services, while the signifi-
cant element in such relation between a contractor and his principal
is work as an entity to be perfermed by him.

In the case of Baleh vs. New York O. M. R. Co.. 46 New York. 521,
it is held that the word ‘‘employve’ implies the personal service and
work of the individual. that it does not include one who eontracts
for and fwrmishes services of others or who contracts for and fur-
nishes a team or teams for work, with or without his own services.

See also Fidelity & Deposit Company vs. Parkinson, 94 Northwes-
tern, 120-122: Foley vs Chicago. R. 1. & P. Ry. Co., 64 Towa. 644
21 Northwestern, 124: Ney vs. Dubnke & S0 (. R. Co., 20 Towa. 347-

- 30T,
Yours very truly,
Jas. D. WaLTHAL,
Assistant Attorney General.
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RAILROADS—CONSTRUCTION OF ‘LAWS——ANTI-PASS LAW
‘ —CONTINEXNTAL CASUALTY COMPAXNY—PRE-EXIST-
ING CONTRACTS.
Contract between railway and Continental Casualty Company, entered into in
1903, to run for two years, and thereafter to be renewed yearly by mutual

consent of parties is not a pre-existing contract as applied to anti-pass
law which was enacted in 1907.

ATTORNEY (GENERAL’S DEPARTMENT.

AvustiN, Texas, March 5, 1910,
Hon. Allison Mayficld, Chairman Railroad Conunission, Capilol.

Desr Sir: We are in receipt of your letter of the 23rd ult.. in
which you request the opinion of this Departinent in reference to
the question contained in a letter written by Mr. J. W. Donal-
son, .dated February 21st. in which Mr. Donalson refers to a contract
cxecuted on the 2nd day of Oectober. 1902, between certain Texas
railroad companies and the Continental Casunalty Company, and re-
quests to know whether or not the railroad companies who are parties
to said contract mayv legally issue free transportation to the agents
of the said Continental Casualty Company in accordance with the
stipulations contained in said contract,

It is not necessary to here set out said contract in full or to refer
to all of its covenants. ‘

The contract bound the railroad companies to permit the . aun-
thorized agents of the Casualty Company to solicit and place acci-
dent insurance among the employes of said companies and gave
them access to the railroad shops and round houses of such com- .
panies for the purpose of soliciting such business. The companies
also undertook to make collections of premiums due by its emploves.
The Casualty Company agreed to -write said policies at the regular
taviff rates, dividing the premiums into three or six annual Install-
ments and released ‘thé emploves from the last payment in cases
where the premiums were divided into three egual payments and ve-
leased the last two payments when the premiums were divided into
six annual payments, thereby. reducing the regular tariff rates of
insurance to the emploves of the railroad companies by one-third.
this, in consideration of the several stipulations contained in said
contract.  The railroad companies among other things agreed to
furnish in furtherance of the business of the Casualty Company
free transportation for one supervising officer and oné adjuster and'
for the necessary soliciting agents to properly attend to such insur-
ance business. Said confract contains the following stipulation:

““This contract is to be in force for a period of two years. from
January 1, 1903. unless sooner terminated by mutual consent of the
parties in writing or by failure of the second party to comply. with
any provisions hereof on its part to perform and from year to vear
after the expiration of said period of two yvears subject to the ad-
ditional condition that the first parties or second parties may. hy
90 days' notice in writing. terminate this agreement by the end of
any vear after the expiration of said period of two vears.”
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I take 1t for granted that it would not be contended that a contract
containing the provision referred to, binding a railroad company to
furnish free transportation to the ofﬁcers and agents of the insur-
ance (:ompan}. would, if made since the enactment of the Anti-Pass
Law by the) Thirtieth Legislature, be valid as to such agreement.
In other words, there can be no question but that since the enact-
nient of the Anti-Pass Law it would be unlawful for a railroad com-
pany to enter into a contract binding itself as a part of the consider-
ation moving from it to grant to the contracting party free trans-
portation, unless the contracting party be mcluded in one of the ex-
veptions contained in Section 2 of Chapter 42. Acts of the general
Laws of the Thirtieth Legislature.

The only question, therefore, is whether or not the contract under
consideration, having been executed prior to the passage of the
Anti-Pass Law, would be subjeet to its provisions. It has been fre-
quently given as the opinion of this Department that the Anti-
Pass Aet was not intended and did not violate obligations in exist-
enee al the time of its enactment,  We are of the opinion, however,
that the stipnlation as to the life of said contract above quoted shows
the intention of the parties to be that said contract should only be
binding for two years and thercafter to be renewed by the consent
of hoth parties, if mutually agrecable.  Any renewal either express-
Iy or implied by the parties continuing to perform under it would
have the effeet only to extend said econtract for one year subject
to the further provision that by 90 days’ notice in writing either
party would have the right to terminate it.  In other words. the
Casnalty Company had no vested right in the stipulations contained
in said contract heyond January 1. 1905. At that time said parties
by continuing to perform the terms of said contract would have con-
tinued its terms until the first of January, 1906, and so on. the con-
tract being renewed on the first of January each year after the first
of January, 1905,

Mr. Donalson in his letter states that sinee the Anti-Pass Law
went into effeet the railway company ceased to issue the transpor-
tation. believing that it it did so it would be in violation of that law.
The parties having adopted this view on the first day of January.
1908, and on the first day of January, 1909, and on the first day ot
January. 1910, it woeuld seem that on those several days the coniract
had been mutually venewed with the exception of the stipulation
contained in the contract whereby the railway companies under-
took to furnish free transportation to the agents of the Casunalty
Company.

Yours very truly,
R. E. CrawForDp,
Assistant Attorneyv General.
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CONSTRUCTION OF LAWS—ANTI-PASS LAW_TRANSFER
COMPANY.

'

Not a discrimination against the publie for a railway company to permit
transfer man, or give him the exclusive privilege of going upon its
trains for the purpose of soliciting baggage, etc.

ATTORNEY GENERAL’S DEPARTMENT.

» Avstiy, Texas, April 9. 1910
Hon. Alhson Mayfield, Chaivman Railroad Commission. Camiol.

Dear Sir: We have vour letter of February 28th. enclosing a
letter from Messrs. Anderson and Dumas, of San Angelo, Texas, off
date of Februnary 25th, in which it is stated that:

““The Santa Fe Railway Company has made a-contract with an indi-
vidual transfer man, not a corporation, giving him the exclusive privi-
lege of going upon the trains for the purposes of soliciting hageag:
and transfer business from the passengers upon the trains coming into
San Angelo. The transfer man has a contract by the terms of which
he pays regular fare for an emplove who goes upon the {rain and
solivits this class of business, he in twrn ecarvries the United States
mail to and from the railroad company trains to the postoffice at
this place, and at stated times receives a compensation for carrving
ueh mails, an amount equal 1o the amount of passenger fare paid by
his cmploye who goes upon the train for the purpose of selling passen-
ver and bagegage transfers at this place.”’

The opinion of the C'ommission is requested as to whether or not
the contract constitutes a vielation of Section 4 of the Anti-Pass Law
containéd in Chapter 42 of the Aects of the Regular Session of the
Thirtieth Legislature *‘as being a deviee or exchange Hy which there
15 a discrimination.” ‘

You redauest the opinion of this Department upon the above (ues-
tion. :

Seetion 4 of the aet referred to is as follows:

“No company subject to the provisions of this act shall direetly
or indirectly, by any special rate. rebate. drawhack or other deviee
or exchange, demand. charge or colleet or receive from any person,
firm. association of persons or corporation a greater or less or dif-
ferent compensation for any service rendered or to be rendered. in
the transportation of passengers. property or messages than it charges.
demands, collects, or receives from any other person, firm. associa-
tion of persons or corporation for doing for him. them or it a like
serviee, i the transportation or transmission is a like kind of trafiic
or service under substantially similar eireumstances and conditions,
and any such company violating these provisions shall be deemed
vty ot a misdeameanor, and for cach offense. on convietion shall
pay to the State of Texas a penalty of $5000."

The fact that under the contraet entered into between the Santa
Fe Railway Company and the ‘“transfer man’’ the company pavs
hack to the transfer man as & consideration for the delivery by the
transfer man of the mails at the postoffice exactly the same suin of
money which the railroad receives from the transfer man as fare at
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the regular rates for carryving him upon the trains of the company
while he is engaged in soliciting patronage from the passengers upon
the company’s trains, strongly indicates that the real agreement he-
tween the parties is. and should be treated as if in express terms it
stated. that the railroad company agreed 'to transport the ‘‘transfer
man’’ upon its trains for the purpose of permitting him to solicit
husiness '{rom its passengers in consideration of the transfer man’s
agreement, to deliver the mail carried by the railway company from
the railway station to the postoffice in the city of San Angelo.

For the purposes of this opinion. we will treat the contract as if
it had been expressed in the term last above mentioned.

We conceive that the purpose of Section 4, above quoted, is to
prevent and make unlawful diseriminations. it matters not how
atfeeted, upon the part of railway companies, in performance of
their duties, as common carriers. in the transportation of either pas-
sengers or freight. We do not think its purpose extends bevond this.
Permitting a person to board its traing for the purpose of solicit-
ing transfer business ix not a duty the common carrier owes to the
public.  This principle was substantially decided in the case of Lewis
et ab s Weatherford, MW, & N W, Ry, Co, 831 80 W, Rep: 111
Tn that ease, speaking of a common earrier, the court says:

e may carry on in conneetion with his business of carrier any
other husiness, and may use his property in any wayv he may choose
to promote his interest. not inconsistent with the duty he owes to
passengers.  The vessel or vehicele which he uses is his own, and ex-
cent to the extent to which he has devoted it to public use Hy the .
business in which he has engaged. he may manage and econtrol it for
hix own profit and advantage, to the exelusion of all other:persons.
For instanee, the sale ol books, papers, or refreshments are common
incidents to the business of a carvier by certain modes of conveyance:
and the carrier may avail himself of the opportunity which his busi-
ness wives him to supply the speeial wants of travelers in these and
other respects, and appropriate to himself the profits of the business
and exelude third persons from entering the car or vessel to earry on
the same business in opposition to him. He may grant or refuse
the privilege at his option. In this no right of the passenger is in-
vaded. The passenger has the right to be carried and to enjoy equal
privileges with others, or at least to be exempt from unjust or offen-
sive diserimination in favor of other passengers. But he has no
rieht to demand that. in matters not falling within the contract of
carriage, the carrier shall surrender in any respect rights ineident -
to hiz ownership of his property. So also, a carrier may establish
for the convenience of passengers and for his own profit, on his car
or vessel. an agency for the delivery of baggage of passengers, and
exclude all other persons from entering to solicit or receive orders
from passengers in competition with the agency established by him."

A railroad company having the right to regulate and restriet the
business of soliciting for transfer business upon its trains, its grant-
ing the privilege to do such business to a certain person which it re-
fuses ‘to other persons can not be said to be a diserimination in
favor of the person to whom such privilege is granted. for the: rea-
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t s
son that it does not owe the duty of granting such privilege to the
public, or to any person at all. Tt was further said in the case above
quoted :

“A properly regulated transfer serviee on passenger trains in
this day s not only a convenience, but practically a necessity.  The
means adopted by appellee in this case, or some similar method. is
practically the only plan by which such business can be regulated
at all. To admit all transfer agents would amount not only 1o an
inconvenienee to-the traveling publie. but wounld render it well nigh
impossible to establish any rules or regulations in regard to the busi-
ness whatever.”’

It 18 a well settled rule that in constroning a statute i order to
Caseertain the intention of the Legislature we would look to ““the old

law. the mischief and the vemedy.”” and thereby ey out the rieht
intendment of the law. : - ‘

In the case of Russell vs. Farauhar, 55 Texas, page 355, the Supreme
Court says:

STF courts were in all cases to be controlled in their construction
of statutes by the mere lteral meaning of the words in which they
are cottehed, 1t micht well be admitted that appellant’s objection to
the evidence was well taken.  But such is not the ease. To bhe thus
controlled. as has often been held. would be for the courts in a
blind effort to vefrain from an interference with legislative authority
by their failure to apply well-established rules of construction to. in
Lt #beoaate thor own power and usurn that of the  Legislature.
and cause the law to be held directly the eontrary of that which the
Leeislatnre had in faet intended to ¢nact. While it ix for the Tee-
islature to make the lTaw, it 1s the duty of the courts to “try out the
richt intendment’ of Statuies voon which they arve ealled to pass, and
by their proper construction to ascertain and enforce them accord-
ing to their true intent. For it is this intent which econstitutes and
is in faet the law, and not the mere verbiage used by inadvertence or
otherwise hy the Legislature to express its intent., and to follow
which would pervert that intent.””

The well known purpose of the Legislature m the enactment of
the Anti-Pass Law was to prevent disecrimination by railroad com-
panies in their business of serving the publie in the carriage of pas-
sengers and freight. }

If it should be held that the agents of transfer companies come
within the terms of the Anti-Pass Law and that a railroad company
by a special contract with a {ransfer company would be guilty of dis-
criminating against other transfer companies, the result would proba-
bly be to deny the traveling public the convenience which has for
many vears heen afforded by railvroad companies to ite passengers in
making arrangements. wherehy such passengers nupon their trains
hefore reaching their destination could make arraneements for the
prompt delivery of their baggage at the place to which they were
destined, : ' ' .

You are. therefore. advised that in our opinion “the contract he-
tween the Santa Fe Railway Company and the ““transfer man’ at

-
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San Angelo does not violate the Section 4 of the Chapter 42 of the
Aets of the Thirtieth Legislature.
Yours very truly,
R. E. CRAWFORD,
. Assistant Attorney General.

CONSTRUCTTON OF LAWS—ANTI-PASS LAW-— RATILROADS
—TRANSPORTATION OF CORPSE.

Railway company may issue free transportation for remains of an employe

or dependent member of his family. Said privilege may bhe extended
by other companies upon request.

ATTORNEY (GENERAL'S DEPARTMENT.

, ' AvstiN, TeExAs, November 3. 1910.
Hon. Allison Mayficld, Chairman Railroad Commission of Teras,

Capitol.

DEsr Sik:  In complianee with a verbal request made by the Com-
mission, we have given consideration to the three questions stated
in the letter of Mr. D. B. Keeler, Vice President of the Fort Worth &
Denver City Railway Company, of date of May 4, 1910, and have
reached the conclusions hereinafter stated. The questions are as fol-
lows:

1. Can we issue transportation over our own line, and can other
lihes issue transportation for the remains of an emplove of this com-
pany whether such an emplove is killed in an accident or dies a
natural death.. such transportation to be nsed immediately  after
death ocenrs? -

“2. Can we issue transportation over our own line, and «can other
lines. issue transportation on our request for the entirely dependent
members of the immediate family of a deceased employe of this com-
pany, such transportation to be used immediately after the death of
such employe?

‘3. ("an we issue transportation over our own line, and can other
lines issue transportation on our request for the remains of a member
of the family of one of our employes, such person before death hav-
ing been entirely dependent for support upon such employe. such
transportation to be used immediately after death oceurs?’’

We find that the first question was practically passed upon by this
Department in an opinion to the Commission written by the Honor-
able Claude Pollard, then an Assistant ‘Attorney General. dated
October 14. 1907, in which it was stated that the "Anti-Pass Taw of
1907 would not pormit transportation free to the place of burial of

an employe who is killed at some point along the line or road other _
than his home or who dies of disease at \n(h point.  The opinion ™

then given was based upon a construction of the following exemption

contained in Section 2 of the Anti-Pass Law (Chapter 42, General
Laws, 10071, to wit: .
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‘‘Also persons injured in wrecks along the road of any such com-
pany immediately after such injury and the phvsmlans and nurses
attending such persons at the time thereof."’

The exemption from the general prohibition provisions of the act
given in the first part of said Section 2 to ‘the actual bona fide
employes of any such companies and the dependent members of their
immediate families’” was evidently not thought at the time to permit
railway companies to transport to their homes for burial the bodies
of their employes who might be killed in aceidents upon the raﬂway,
or who might die ‘away from their homes.

Upon a careful re-consideration of the subject, we have reached the
conclusion that the former opinion of the Department above referred
- to was erroneous. We believe that the erroneous view adopted arose
from a failure to give proper construction to the exception contained
in-the first part of said Section 2 of the act 1eferred to. Said excep-
tion is in the followmg language

‘‘That the provisions in Section 1 of this act shall not be held to
prohibit any steam or electric or interurban railway company or
chartered transportation company or sleeping car company or the re-
ceiver or lessees thereof or person operating the same or the officers
or agents or employes thereof, from granting free or exchanging free
passes, franks, privileges, substitute for pay or other thing herein
prohibited to the following persons: The actual hona fide employes
of any such companies and the dependent members of their immediate
families. The term employe shall be construed to embrace the fol-
lowing persons only: All persons actually employed and engaged
in the service of any such companies, including its officers, bona fide
ticket, passenger and freight agents, physicians, surgeons and general
attorneys and attorneys who appear in courts of record to try cases
and who receives a reasonable anfiual salary, and also ex-employers
(ex-employes) within four months after leaving the service of any of
such companies and while seeking employment’’.

The view of the Department at the time of the former opinion above
referred to was given that the language above quoted did not extend
to permitting a railway company to transport for burial the hody of
a person who died in the service of said company, was doubtless based
upon the assumption that the word ‘‘emplove™. as used in this connec-
tion, would not include the corpse of a person who had been in the
employ of the company but whose death had severed the relation of
employer and employe and that the dependent members of the family
of such deceased employe could not claim to be the members of the
family of an actual bona fide employe of the railroad company after
the death of such emplove Such a construction of the language
quoted is undoubtedly in consonance with the literal meaning of the
language employed. However, we do not believe that this literal
interpretation of the langnage employed represents. the intention of
the Legislature in enacting the law. It is well established in the au-
thorities that a literal interpretation of a statute will not be adopted
by the courts whenever from proper consideration the courts reach the

eonclusion that such literal interpretation does not represent the will
of the Legislature.
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We take the following langnage from Sedgwick on Construction
of Statutory and Constitutional Law, page 256 :

‘““And the intention is sometimes to be collected from the cause
or necessity of such statute and sometimes from other circumstances;
and whenever such intention can be discovered, it ought to be followed
with  reason , and  diseretion  the construction of the statute, al-
though such construction scems eontrary to the letter of the statute;
and a thing which is within the letter of the statute is not within the
statute unless it be within {he intention ol the makers.””

Lewis’ Sutherland Statutory Construetion, Section 347, contains the
following lancmage:

““It is indispensable to a correct understanding of a statute to
inquire first what is the subject of it. what object 1s intended to be
acecomplished by it. When the subject matter is once clearly as-
certained and its eeneral intent, a keyv is found to all its intricacies;
general words may be restrained to it, and those of narrower import
may be expanded to embrace it to effectuate that intent. When the
intention can be collected from the statute, words may be modified,
altered or supplied so as to obviate any repugnaney or inconsisteney
with such intention.’™

f'rom the same work we guote further:

“1f a statute is valid it is to have effect according to the purpose
and intent of the law maker. The intent 1s the vital part. the essence
of the law, and the primary rule of construetion is to ascertain and
give effeet to that intent.  The intention of the Legislature in enact-
ing a law is the law itself, and must be enforced when ascertained, al-
thoueh it may be not consistent with the striet letter of the statute.
Courts will not follow the letter of the statute when it leads away from
the true intent and purpose of the Legislature and to conclusions in-
con~istent with the general purpose of the act.”  (Section 363).

Revised Satutes of this State, Artiele 3268, lavs down certain rules
of construction. The 6th rule is as follows:

““In all interpretations the court shall look diligently for the in-
tention of the Legislature. keeping in view at all times the old law,
the evil and the remedy.”’

The Anti-Pass Law, enacted by the Thirtieth Legislature, was
passed pursuant to a platform demand of the dominant political
party of this State. While it is not nceessary to go outside of the
act itself to find with reasonable certainty the evils intended to be
corrected, it is still permissible that we consider the facts within the
memory of all which ereated in the minds of the people of the State
the conivetion of the nceessity for remedial legislation of the char-
acter of that enacted. It was the common opinion before the passage
of the law that the custom of railway companies in favoring cer-
tain persons with free transportation had grown to be an evil which
affected the well being of the citizenship of the State. It was recog-
nized that such practices resulted in diserimination in favor of cer-
tain persons to the injury of other persons who were not the re-
cipients of such favors.

This, for the reason that the Railroad Commission of the State is
vested with authority to reduce rates for the transportation of freight
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by railroad companies to a point that will yield to such companies
only a just compensation for the value of their property employed
in the service of transportation. It is readily scen that if railway
companies may render services 1o certain persons without charge, the
proportion that other persons who are charged must pay for ser-
vices renderved them will be greater considering that the revenues
of the railvoad must reach a coertain level before they may be reduced
i the interest of the publie, :

A osecond evit was that 1t was believed, whether justiy or not. that
the eiving of free passes to persons in offieial position and to persons
mttuential m politieal aifairs had o tendency 1o make such per-
sons favorable to the contentions of transportation. vompanices M

matters of proposed levislation where the interests of such com-
©panies were dnvolved and in matters where the dpoerest of such
companie  might he invelved in the proper adininisteation  of
the laws. That the Legistatnre recognized that the above mentioned
evils were the evils to be corrected. clearly appears from the act it-
self. It is so apparent that we deem it unnecessary to claborate upon
this statement. ’

Seetion 1ol the acf contains a veneral prohibition making it unlaw-
ful for any steam or electrie railway company, street railway com-
pany. interurban vailway or other chartered transportation com-
pany, express company, sleeping car company, telegraph or tele-
phone company, ete., to knowingly haul or carry any person or prop-
erty free of eharge or give or grant to any person, ete., a free pass,
frank or privilege or a substitute for pay or a subterfuge which is
nsed or which is given to he used instead of the regular fare or rate
for transportation or any authority or permit whatsoever to travel or
tO Pass or convey o transport any person or property free, or sell any
transportation for anvthing except money or for any ereater ov less
rate than is chareed to any and all persons under the same condi-
tions over any railway or other transportation line or part of line in
this State. ete.. and penalities are preseribed.

Section 2 contains various exceptions to the general prohibition
eomtained in Seetion 1. Phe fiest of these exceptions is the one in
favor of actual hona fide emploves. as above quoted. The exceptions
provided for in Section 2 evidence the fact that in the opinion of
the Legislaturé such exceptions constituted no part of the evil, for
the correction of which the law was enacted. Prior to the passage
of the law it had been the custom of railway companies to transport
their own and the employes of other railroads free of charee. This
was the custom not only in Texas but over the United States gen-
erally. The railroad companies not only transported free their em-
ployes. but the ‘dependent members of such employes. It was also
customary on the part of railroads to grant free transportation to
ex-employes for a limited time after such employes had left the ser-
vice of the railroad companies. These privileges on the part of the
employes of railroads, having been so long enjoved, while probably
not forming any express condition of the contract between railroad
companies and persons entering their employment, doubtless in most
cases influenced such employes in aceepting positions with railroad
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companies as part of the consideration they expected to receive for
their services rendered the companies. Among the privileges ex-
tended by railroad companies to their employes of the character we
are considering were the free transportation of the dead bodies of the
employes to the place designated by their relatives for the burial of
such emploves, and the free transporvtation of dependent relatives of
sneh deceased employes to and from burial service. It may be
said that the railroad companies by this custom recognized the duty
on their part to treat as existent the relation of employer and em-
plove in ecases where death overtook their employe while engaged in
their service. until the last rites of burial of such employe had been
performed. and in this regard recognized the bonds of a eommon hu-
manity binding between emplover and employve. At any rate, such was
the eustom of railroad companies in Texas at the date of the passage
of the Anti-Pass Law.

The question for our consideration is whether or mnot it was the
intention of the Legislature hy the terms of the Anti-Pass Liaw to
abolish this eustom. We think not and believe that when thev provided
that railroad companies ecould, notwithstanding the general prohibi-
tions of the act, give free transportation and free franks and privi-
leges to employes and the dependent members of the families of such
employes, that they intended to include such privileges in reference
to the free transportation of the dead bodies of employes ‘as had
been before the passage of the act customary.

Applying the rule. above quoted from Sutherland, that when the
eeneral intent of a statute is understood the words may be held to
embrace or effectuate that intent. we believe that the word ‘‘em-
ployes’’ and ‘‘the dependent members of their immediate families’’
as used in the language above guoted from Section 2, should be so
construed as to permit railroad companies to carry free to the place
of burial the dead bodies of their ex-emploves as well as dependent
members of their immediate families. The law clearly exempts
employes of railroad companies. and the exemption is even extended
to a period of four months after a person leaves the service of the
company. Now, if the company can legally earry an ex-employe alive
four months after the termination of his servieces, I can not find
it logical to sav that the Legislature intended that the company be
denied the right to earry the dead body of an actual bona fide em-
ploye to the place of burial.

The intention of the Legislature in enaectine the Anti-Pass Taw
was to prevent diserimination and to prevent railroad companies
by granting free passes or franks to influential persons or to persons
chareed with the administration of the law. rfrom indirectly gaining
advantages in matters of legislation affecting their interests or in
matters of the due administration of the law. That in order to effect-
uate these purposes the Legislature did not consider it necessary to
entirely prohibit the issuance of free passes and franks, is evidenced
by the exceptions contained in Section 2. In other words, the Leg-
islature did not deem the giving of free passes or franks to actual
employes and the dependent members of the families of such em-
ploves an evil that needed correction.  Certainly no distinetion ecan

>
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be drawn between the character of the act of a railway company in
giving privileges of the kind under consideration to an employe and
his family immediately before the death of such employe and the act
of transporting free to the place of burial the body of an employe,
who has died in the serviece of the company and the free transporta-
tion of members of the family of such employe to the place of burial,
except that the latter act upon the part of the railway managers
because moving more entirely from humanitarian impluses, would
more readily be commended by generous minded men. It is not to -
be conceived that the Liegislature intended that this custom of rail- -
way ecompanies in contributing to the expense incurred in honoring.
with proper burial the bodies of their deceased employes should be
forbidden and made subject tc a penalty by a narrow or a sirict
construction of the language which we have above considered.

In view of the above considcrations, we are of the opinion that the
first question above stated should be answered in the affirmative.
That in answer to the second question it may be stated that railway
companies may transport over their own line free dependent members
of the immediate family of a deceased employe to the place of the
hurial of such employe, and that other companies, upon request, may
likewise grant free iransportation to such wmembers of the family of
the deceased employe.

The third question should be ansywered in the affirmative. The case
stated s elearly within the language contained in Section 2 of the
Anti-Pass Law, permitting railway companies to erant {ree franks and
privileces to their actual hona fide employes and permittine other
companies to grant free such franks and privileees to the emiploves
of other roads. Trnly vours,

Jewen. P Lsirrroor,
AMtorney General,
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OPINIONS RELATING TO BOND
MATTERS.
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CONSTRUCTION  OF LAWS—DRAINAGE DISTRICT ACT
DEFECTIVE.

Retusal of Department to approve Londs of Port Arthur drainage distriet;
reasons therefor.

Port Arthur Drainage District Bonds.
ATTORNEY (GENERAL’S DEPARTMENT.

AT, Texas, January 14, 1909,
Hon oW, Wilson, Coundy Judge of Jefferson County, Beawmont,

Texas.

Dear Sme: In the matter of the application of the above district
to this Department {or the approval of a certain issue of drainage
bonds, T hea leave 1o advise you that T have duly considered the act
of the Thirtieth Legislature. approved Marveh 23rd. 1907, and
known as Chapter 40 of the published laws, '

After a very cavelul eonsideration Tt of the opinien that T can-
not approve any honds of any drainage distriet "ereated and issuned
under that aet for the following rveasons:

Pirst.  Sceetion 2 of said aet provides that upon the presentation
fo the county comuissioners court of a petition signed by the per-
sons therein authorized to present such petition for any proposed
drainage distriet the commissioners court shall at the session when
said petfition is presented set same down for hearing at some regular
or special session ealled for the purpose not less than thirty nor
more ‘than sixty days froim the presentation of said petition, and
shall order the elerk of said court to eive notiee of the date and
place ol said hearing by posting a copy of said petition and the
order of the court thercon in five public places in said county, one
of which shall be at the eourt house door and four of which shall
be within the limits of said proposed drainage district.

From the above rvecitation of Section 2 of the act it appears that
the bLoegislature has attempted to ereate what i1s known in law as
construetive notice of this hearing to he had by the commissioners
couit for the drainace distriet. but failed to provide the length of
time or the number of davs such notice should be posted hefore the
date of sueh ‘hearing.

It is well settled law that in all statufes providing or attempting
to provide for construciive notice such statutes and the proceedings
thereunder are to be strictly construed, and that no court will hold
consiruetive notice as ecomplete and binding and effective, unless the
statute providing for such rotice is explicit, certain aud complete
in every respeet.

Section 5 provides that after the hearing of the petition for said
drainage distriet as provided in Sections 3 and 4 of the act, if the
court should find in favor of the petitioners for the establishment
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of a distriet according to the boundaries as set out in said petition,
or as modified by said courl, then the court shall appoint a com-
petent civil engineer, ete.

It appears that the Legislature has attempted by this seetion (3)
to authorize the commissioners court to change or modify the limits
of the proposed district for which application has been made, with-
out at the same time requiring or providing for a notice of any kind
to be given of the contemplated action of the commissioners court
in changing or modifying the limits of said district; in other words.
as the law now stands, if the first notice had been legally provided
for and had bheen completed and the commissioners court had the
power to pass upon the application for the drainace district as out-
lined in the application or petition, vet if such court should there-
after change the limits of the district as attempted to be authorized
by the act. persons whose property was not in the orviginal drainagce
distriet, but which was placed therein by this modified order w ould
have no notiee or hearing whatever of such change.

Second. Section 10 of said act provides that when the report of
the engineer shall have heen filed with the eclerk of the county com-
missioners conrt. it shail be the duty of said court to set sneh report
down for a hearing at some veeular or speecial session not less than
twenty nor more than thirfy days from the date of such setting. and
to instruet the elerk of said court to ¢ive notice of said hearing by
posting notices in the same manner as provided for in Section 2 of
the aet in reeard to the original wvotices of the hearing on the orig-
inal petition.

The same objeetions to this seetion are made as made to Seetion
2 as to the absence of any law fixing the lenath of time for the post-
ing of notices of cach hoarmo

Section 11 of said act anthorizes the omnnn\wm(m eourt after the
hearing to approve the report of the engineer. Tt is provided. how-
ever. in the same section that .the commissioners court shall not be
confined to this réport of the engineer, but shall make such changes
as to drains, ditches, canals and levees as it may deem necessary and
proper.

In the event the ecommisisoners court should seck to exercise this
‘power and modify or change the-report of the eneineer, there is no
pretense of any provision in this section requiring the notice by the
commissioners court of any such propoesd chaneces, whieh is abso-
lutely necessary to bind the party or parties affected.

Third. Section 12 provides that after the approval of the report
of the engineer as provided for in the preceding section (Section
11) the county commissioners court shall order an election to he
held. ete. ,

There is no provision for any eclection to be held if the commis-
sioners court should not approve the report of the engineer, and if
said court shonld modify or change the same according to their dis-
cretion and judement., then in such case there is no anthority for
the commissioners court under this act to order an election.

Fourth. Seetion 13 provides that notice of such clection shall
be given, stating the time and place of holding same. but no lenoth
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of time is fixed for the giving of such notice. While Section 14
says the manner of conducting said clection shall be wvoverned by
the election laws of the State of Texas, except as herein otherwise
provided, vet it will be noted that the language is the manner of
conducting said clcction; that is, the officers holding the election. the
hours for the election, manner of receiving ballots and counting the
same, ete., all bear upon the manner of conducting the.election and
do not relate to the notices to be given of an cleetion thereafter to be
had.

This act being of great importance to vour and other sections of
the State. T have attempted to give my views fully as to the defects
in the present act in order that this act may he amended hy the
present Lewislature in the particulars mentioned.

Yours very respeetfully.
R. V. DaviDpsoN,
Attorney General.

CONSTRUCTION OF LAWS—DRAINAGE DISTRICT TAW.

Bonds upion which the Attorney General has heretofore issued his certificate
of approval ave valid, except. etc., notwithstanding an irregularity in
the law under which they were issued.

Muatagorda County Drainage Distriet No. 1 Improvement Bonds.

ATTORNEY (JENERAL'S DBEPARTMENT, i
Austin, Texas, January 16, 1909,
Hon, John M. Corbett, Bay City, Texas.

Dear Sir: I am requested to advise your county officers as to the
validity of this issue of bonds in view of an opinion rendered by this
Department on the 14th inst. to the effect that no more drainage dis-
triet bonds will be approved under the present law, and T am writing
vou as attorney for this distriet upon this subject.

This Departiment did not hold the drainage law invalid., and did
not hold bonds heretofore issued by distriets invalid. The Depart-
ment only held that by reason of the insufficient provisions in said
Aet to make elear the manner in which the commissioners court shonld
exercise the authority therein granted. no more bonds would be ap-
proved until the confusion contained in the aect was cleared by
amendments thereto.

It is clear to our mind that the amendment to Article 3, Seec-
tion 52, of the Constitution of the State, adopted in 1904, auhorizes
the ereation of drainage distriets and the issumance of bonds: and it
is also clear that Chapter 40 of the Acts of the Thirtieth Legislature
authorizes the commissioners court to establish such distriets and to
issue bonds therefor.

It seems that each bond issued by vour distriet contains substan-
tially the following provision: .

‘It is hereby certified and recited that all acts, conditions and
things required to be done and performed pursuant to and in the
issuance of these bonds have been properly done and performed and
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have happened in due and regular time, form and manner as re-
quired by law, and that the amount of this issue of bonds does not
exceed any constitutional or statutory limitation.”’

This provision in the face of the honds has been held to constitute
an estoppel against a munieipality or publie corporation to plead
any irregularity as a defense to a suit for their collection.

Humboldt Township vs. Long, 92 U. 8. 642,

Marey vs. Township of Oswego, 92 17. 8., 638.

Town of Elmwood vs. Marey, 92 17, 8. 280,

Anderson County Commiisisoners vs. Beal, 113 U. 8., 227.

Lincoln vs. Cambria Iron Co., 103 17, 8. 112,

American Life Ins. Co. vs. Bruee. 105 T, 8., 328,

German Savings Bank vs. Franklin (fo.. 128 U7, S, 526.

Aside from this question of estoppel we find that Seetion 24 of
the drainage act, reads in part, as follows:

‘“It shall be the duty of the Attorney General to carefully ex-
amine said bonds in conneetion with the facts and ‘the Constitu-
tion and laws on the subject of the exccution of such bonds, and if.
as the result of such examination, the Attorney General shall find
that such bonds were issued in conformity with the Constitution
and laws, and that they are valid and binding obligations upon such
drainage distriet by wlich they are issued. he shall so offieially cer-
tify * * * and in every action brought to enforce: collection of
said bonds the certificate of the Attoney General or duly certified
copy theveof shall be admitted and reeeived in evidenee of . the
validity of such bonds, with the coupons thereto attached; provided.
that the only defense that can be offered against the validity of the
bonds shall be forgery or fraud.”’

This is substantially copied from Savle'’s Civil Statutes, 9181,

The Supreme . Court in construing the effeet of this certificate
in the City of Tyler vs. Tyler Building & lLoan Association. 86 S.
W. Rep., 750, and in construing the cftéct of the recitals contained
in the ordinance authorizing an issuance of bonds by said city, and
the reeitation of the bonds themselves, held that refunding bhonds
issued by said city which were called in question were valid and
binding obligations wupon the ecity. notwithstandine the faet that
they had been issued to refund a bond issue which was clearly in-
valid and void.

It is therefore my opinion that by recitations in the bonds issued
herein referred to and the effect of the certificate of this Depart-
ment approving the same, vour honds are binding and valid obli-
cations upon your district, notwithstanding the refuasl of this De-
partment to further approve drainage bonds under the present act
by reason of the confusion that exists in many provisions thereof.

It is not the policy of this Department to approve bonds even
though the certificate of approval might render valid bonds so ir-
regularly issued as to otherwise be invalid. In other words. the De-
partment has pursued a poliey of approving bhonds only where the
proceedings were entirely regular, and in this instance we do not
intend to depart from such a poliey, but simply to call your atten-
tion to our opinion as to the effect of the reecitals in the bonds, and
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the effect of the certificate .issued by the Department with reference
to this issue of bonds, by reason of the fact that the decision of the
Department not to approve any more bonds of drainage distriets
until the law authorizing such issuance was amended in several par-
tienlars, might be construed as the opinion of the Department that
bonds heretofore issued by drainage distriets and approved by this
Department are invalid.
Yours very truly,
J. SLUDER,
Assistant Attormy Feneral.

TAX COMMISSIONER.

Bond of continues in force until expiration of term for which he was origi-
nally appointed.

N TTORNEY GENERAL'S DEPARTMENT.

AvustiN, TeExAs, February 15, 1909.
Hon, l Dushicll, Tax Commissioner, Capztol

Slh. T am in reeeipt of wvour letter, which is as follows

“Ion. W. I}. Davie was appointed Tax Commissioner of the State of
Texas by Governor S. W. T. Lanham on January 2, 1906; and he
gualified on same date. This appointment was made under the act
ol the Twenty-minth Legislature, creating the State Tax Board,
ete., Chapler \VlI Aets of the First Called Session of the Thirtieth
Legislature, cnatmo the State Intangible Tax Board, provided in
Seetion 1 that *The present Tax Commissioner. heletoime appointed,
shall hold his office until the expiration of the time for whieh
he was originally appointed, and until his successor shall have been
appninted and qualified.” The et of 1905 provided for the appoint-
ment of a Tax Commissioner whose term of office should be two vears.
In January, 1908. I was appointed Tax Commissioner, ete.,, made
hond and otherwise qualified as required by law. The Legislature
was not in sesison when my appointment was made but upon the con-
vening of the Thirty-first Legislature my appointment was sent to
the Senate and confirmed. I am of the opinion that the bond which
I made upon my appointment in January, 1908, and the commission
that was then issued to me continues in force until the term for which
I was originally appointed expires. I respectfully ask your written
opinion upon this point to the end that the Comptroller may be ad-
vised as to the proper course to pursue in the matter of issuing my
salary warrant for the month of Februnary, 1909.”

In reply I beg to say that I agree with you in your conclusion that
the bond which vou made upon your appointment as Tax Commis-
sioner and the commission which was then issued to you continue in
force until the expiration of the term for which vou were originally
appointed.

Respectfully,
R. V. Davipson,
Attorney General.
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BONDS—EXCESS INTEREST AND SINKING FUND AFTER
REDEMPTION.

‘Where a city voted bonds in 1889 for school building purposes, providing
for interest and sinking fund, and subsequently city assumed control of
its schools, thereby becoming an independent school district, redeem-
ing bonds previously issued, leaving: excess fund collected as interest
and sinking fund for said bond issue, board of trustees and not the
city is entitled to the use of said fund, the same to be expended for like
purposes as original issue.

City of McKinney School Building Bonds.
ATTORNEY (iENERAL’'S DEPARTMENT.

Avstin, TExAas, March 27, 1909,
Hon. J. B. Gough., McKinncy, Tezxas. )

Dear Sir: I am in receipt of your letter of the 22nd inst, ad-
dressed to the ‘State Superintendent of Public Instruction and by
him referred to this department for reply. In your letter you state

that this series of bonds has been fully paid and all interest thereon,

and that you have left on hand $1216.43, and you desire to know what
disposition should be made of this fund, and whether or not this
is a city fund or a fund belonging to the bosrd of trustees of your
city, to be used by them for school purposes.

In reply, I wish to advise that this question presents one of serious
difficulty and I have had some difficulty in arriving at a -proper
conclusion. T had a letter of the 4th instant, from the Mavor of your
city, asking what should be done with the funds and whether or
not it could be transferred to other citv funds and appropriated to
other purposes. In his letter he stated the bonds were issued in 1889
and were redeemed in 1907, and there was nothing in his letter rela-
tive to the city of McKinney having assumed control of its publie
schools, thereby hecoming an mdependent school district, and I an-
swered his letter with the question as he presented it bofore me to
the effect that the fund. as it appeared being a city fund. could be
transferred to the general fund of the city or any other fund and
appropriated to such other purpose as might he decided by the ecity
council,

Since answerine his letter, however, I have been advised both by
vour letter and the records of the State Superintendent’s office that
for many vears MeKinney has been operating as an independent
school distriet, having assumed control of its publiec sehools within
a short time after the issnance of this series of bonds.

I wish to call vour attention to Section 133, et seq.. Chapter 124,
Acts of the Twenty-ninth Legislature, and espeeially to’ Seetion 136
of that Act, which reads as follows:

“In all cities and towns in this State which have assumed or may
hereafter assume exclusive eontrol and management of public free
schools within their limits. and which have determined or may here-
after determine that sueh exelusive control and management of the
public free schools within their limits shall be in a hoard of trustees,
* * * the title to all houses, lands and other property owned, held.
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set apart or in any way dedicated to the use and benefit of the public
free sehools of such city or town, ineluding property herctofore ac- .
quired. as well as that which may hereafter be acquired. shall

e vested  In the hoard of  trustees and  their suecescors In
oftiee, 1 frust, for the use and benefit of such publie free schools
ol sueh eity or town, and sueh board of trustees shall have and
exereise and exelusive control and management of such school prop-
erty, and shall have and exereise the exelusive possession thercof for
the purpose aforesaid = 5 ¢, .

And such board of trastees shall constitute a body corporate and
shall have full pewer fo proteet the title, possession and use of all
<tueh property within the Iimits of sueh eity or {own. and may bring
and mammtain sneh suit or swils of law or equity, in any court of
compelent jurisdietion, when necessary to recover the title or posses-
<ion of any sneh property that may be adversely held or seized, or
{0 prevent any trespassing upon, in or to sueh property * * #77

This. 11 ocerrs 1o me, eovers the guestion of vour inguiry and de-
fermines the title 1o this exeess of $1216.43, which is evidently in-
eluded within the term properiy in the provisions of the .\et above
retforrved to,

Aside from this Metl there is a general prineiple of law that no tax
Fund shafl ever e nsed for any other parpose than that for which
iowas levied and colleeted.

This tax fund having been levied and collected {for the paying
off ol a bonded indebtedness incurred by the eity for sehool purposes
would require the expenditure of such fund for that purpose and no
other: but as that obligation of the eity has been disecharged and this
<urplus of such Fund left on hand, it would, nevertheless, if properly
expended. be expended for the construction of additional buildings
or the purchase of wvround for additional buildings-or the repair of
existing school buildines. )

It beine a tax eollected to redeem bonds issued for school build-
ing purposes and those obligations being discharged, it should, never-
theless, properly be expended only for school improvement purposes.

With that general rule of law well recognized and the provisions of
the statute refefred to, it seems that this fund is a school fund and
i~ subjeet fo the control of and disbursement by the board of school
trustees of vonr eity, who should have had the eustody and control
ol the fund sinee its aceumulation, and that my letter to Mayor Dog-
coti was ane errvor i holdine that it was a eity fund.

Yours truly,
J. T. SLUDER,
Office .\ssistant Attorney General.

CONSTRUCTION OF LAWS—DRAINAGE DISTRICT LAW,

Where petition to commissioners court fails #® contain necessary allega-
tions prescribed in said law to fix jurisdiction upon said court to act,
all subsequent proceedings are void.
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Hidalgo County Drainage Disltrict No. 1 Improvement Bonds.
ATTORNEY GENERAL’S DEPARTMENT.

STATE OF TEXAS.
¢
Avstin, TExAg, March 30, 1909,
Hon. D. B. Chapin, Chapin, Teras.

Dean Sig:  Tu compbance with yvour request relative to this pro-
posed bond issue, I wish to call your attention to the provisions of
the petition to. the commissioners court to create this distriet, which
reads as follows:

““We the undersigned resident citizen tax payvers of Hidalen
County, Texas, constituting a majority of the frechold resident eity
tax payers whose lands shall be affeeted by the herveinafter proposed
drainage distriet, would respectfully show to vour honorable court:

1. That there exists a great necessity for the eonstruction and
maintenance of canals and drains for the purpose of drainage within
the dramage district hereinafter proposed; that by the establishiment
of a drainage svstem with such Jatterals, spunvs. drains. inlets and
outlets as may be found necessary, many thonsands of acres of land
along the proposed route can be utilized for farmineg. truck-growine.
ete.. and portions of the richest land in the county utilized which are
now subject to overflows and ecan not be utilized on account of lack
of drainage facilities.

2, Your petitioners would. therefore. 1espwtiullv propose the con-
struetion and maintenance of a drainage district to be known as
Drainage District No. 1. TTidalgo County. Texas, and the said distriet
to be within the following proposed boundaries, to wit.”

You will bear in mind that: -

1. This petition does not recite that the siemers therveof reside in
the proposed drainage distriet.

2. Tt does not show that the lands of sueh petitioners are incor-
porated within the boundaries of the proposed district.

3. It does not show that as many as twenty-five of such peti-
tioners are freehold resident property tax pavers of such distriet.
nor that a third of such freehold resident property tax.payers of
such distriet signed such petition. ‘

You will observe from the provisions of Chapter 40. Aets of the
Regular Session of the 30th Legislature, Section 2. under which these
proeeedings were instituted, reads as follo“s

“Dpon the presentation to the county commissioners court of any
county in this State of a petition * * *  signed by twenty-five
of the frechold resident citizen tax pavers, or in the event there are
less than seventy-five freehold resident citizen tax payers in the pro-
posed distriet. then by one-third of such freehold resident citizen tax
payers of any proposed drainage distriet, whose lands may he :af-
fected thereby, praving for the estdbhshmn’ of a4 drainage distriet
and setting forth the necessity, publie utility and feasibility and pro-
posed bmmdm'les thereof, and designating a name for such draihage
district, which name shall include the name of the: county. The said
commissioners court shall at the same session when said petition is

Digitized from Best Copy Available



160 REPORT OF THE ATTORNEY GENER.\L.

presented set same down for hearing at some regular or special session
of said eourt called for the purpose * * * .’

You will observe that all of the statutory requirements are not em-
bodied in your petition—the essentials of which, it occurs to me
necessary to confer jurisdiction upon the court are lacking, in that
the petition fails to show that the petitioners are either freehold
resident citizen tax payers of the district, or that they constitute one-
third of such taxpayers of the district, or that twenty-five of such
signers are freehold resident citizen tax payers of the distriet. This
is a jurisdictional question and it occurs to me without these essen-
tials embodied in the petition the court acquired no jurisdiction to
hear and determine the facts alleged in the petition.

County of North Dakota vs. Cheney, 22 Neb., 437,

Dodge County vs. Acom, 61 Neb., 376.

C. K. & W. R. R. Co. vs. County Commissioners of Chase County,
43 Kansas, 760.

County Commissioners of Chase County, 43 Kansas, 760.

Rich vs. Mentz Township, 134 U. S., 632.

Andes vs. Ely, 158 U. 8., 312.

1st Abbott on Mummpal Corporations, 427.

2nd Parham on Water and Water Rights, pp. 1003 1013,

It seems it is wholly immaterial what the facts are relative to the
qualifications of the signers to such petition as it appears from the
authorities cited and the provisions of the Act referred to that it is
the allegation in the petition which confers the jurisdietion upon the
court, and under the authorities cited all subsequent proceedings are
absolutely void where the petition fails to contain the necessary alle-
gations to fix jurisdiction upon the court to act in the premises.

‘We are, therefore, compelled to reject your record as the same can
not be approved. Yours very truly,

‘ J. T. SLUDER,
Office Assistant Attorney General.

CONSTITUTIONAL CONSTRUCTION—STATE RAILROAD—
BONDS—PENITENTIARY SYSTEM, MAINTENANCE
OF—PERMANENT SCHOOL FUND, INVEST-

' MENT OF.

Legislature has authority to pass act authorizing Penitentiary Board to issue
bonds, the proceeds from the sale of which are to be used to complete
State railroad three miles to Palestine; State Board of Education author-
ized to invest permanent school fund in bonds so authorized, said bonds
being “State honds” and within the classification of bonds in which
the Constiution authorize sinvestment of permanent school fund.

ATTORNEY (GENERAL’S DEPARTMENT.

STATE OF TEXAS.
AvustiN, TEXAS, May 3, 1909.
Hon. A. B. Davidson, Lieutenant Governor, Austin, Texas.

Drar Sir: I beg to acknowledge receipt of yours of the 24th
in which vou request to be advised by this department whether in
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our opinion the bill which passed the House relating to the comple-
tion of the Penitentiary railroad and the lssuance of 'eertain bonds
violates the Conmstitution of this State. .

In as much as the bill, as it passed the House, only authorized the
completion of the road to Palestine, a distance of about three miles
from its present western terminus, and the issuance of bonds amount-
ing to only fifty thousand dollars in excess of those already issued
undér and by virtue of an Act of the Thirtieth Legislature, I will
confine myself to the question submitted by you in so far as they
relate to the bill as passed.

It can not be questioned that the State has the power to main-
tain a penitentiary system. While the Constitution is silent upon
that subject, it is beyond a question a necessary function of govern-
ment, and the Constitution contains no limitation upon the power of
the Leglslature to establish a penitentiary system for the safe keep-
ing of convicts, or to establish industrial enterprises for their em-
ployment. The maintenance of such industries as would only in a
slight wegree compete with free labor has been the settled policy of
this State for many years, and from time to time the Legislature has
made provisions for their establishment, notably, the iron industry,
the wagon and furniture factory and the provisions for the establish-
ment of a cotton twine and bagging factory by the Penitentiary
Board at the regular session of the present Legislature. The Thir-
tieth Legislature in which you had the honor to preside over the
Senate, passed a similar bill to the one under consideration. (Chap-
ter LXXIV of the Acts of the Thirtieth Legislature, page '151).
The Legislature clearly expressed the purpose and necessity for the
extension of the road as well as the 1eg1slat1Ve intent in the en-
actment of the bill, by the language used in the emergency clause
which is in part as follows: ’

““The fact that there now exists no law providing for means for the
extension of said State railroad, and the fact that the operation of
said State railroad, and the fact that the operation of the Rusk Peni-
tentiary will be materially facilitated and cheapened by such exten-
sions and operation of said State railroad, as in this Act provided,
and the fact that such extension is mecesasry to protect the timber
and mmea,rl resources of said Pemitentiary, creates an emergency,
ete.’

The Leglslature has therein declared the imperative necessity of
such an extension. The extension into the timber and ore lands,
and the connection with another trunk line only a few miles distant
from which it could receive its fuel for blasting and limestoné for
fluxing the ore, and also the additional outlet afforded for shipping
the produects of the penitentiary, are undoubted necessities. The
Legislature is the oneé department of government to pass upon such
a necessity, and having done so, it is clear that in the absence of con-
stitutional hmltatlon it has the undoubted power to make the exten-
sion to the point where the necessities .of the” Pemtentary, as ex-
pressed in the law, requires. .

It has been repeatedly held that the presumptlon is that every
State .statute, the objeet and provision of which is among the ac-
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knowledged powers of legislation, is valid and constitutional; and
such presumption is not to be overcome unless the contrary is clearly
demonstrated.

Sedgwick on Construetion Constltutlonal Law, p. 409.

Fletcher vs. Peck, 6 Cranch, 87.

Ex Parte MeCollom, 1 Cowen, 564.

The necessity as declared by the Legislature for the extension
through the ore and timber lands to a connection with another line
or railroad is undisputed, and has been so affirmatively 'declared by
the Legislature, and there being no constitutional inhibition aganst
it in my opinon the Legislature clearly has the power to authoirze its
construction to the extent authorized in the bill as it finally passed
the House.

The next guestion is whether the Legislature hasthe powertoborrow
from the permanent school fund $200,000 to take up the former loan
of $150.000 and to complete the three miles of line to its destination
at Palestine, and to auuthorize the Penitentiary Board to issue bonds
to that amount carrying a lien upon the line as seeurity for the
money.

There are three constitutional provisions which may appear to
have some bearing upon this question. If neither of them prohibits
the Legislature from enacting a valid law, then so far as my inves-
tigations have extended no constitutional objection can.he found
that questions the power of the State to provide the necessary funds
in the manner prescribed in the bill.

The first constitutional provision I will consder is Section 49 of
Altule IIT which reads as follows:

*“No debt shall be created by or on behalf of the State except tc
supply casual deficiencies of revenue, repel invasions, suppress in-
surtection, defend the State in war or pay existing debts; and the
debt created to supply deficiencies in the revenue, shall never ex-
ceed in the aggregate at any one time $200,000,”’

The question is, does the bill attempt to create a debt by or on be-
halt of the State. The well settled rules of econstruction ‘do not
give to the laguage of the Constitution or of statutes any strained
or technical meaning, but they are given the meaning in which the
language or words are ordinarily understood. The word ¢‘State’’ as
used in the Constitution has two meanings, and is used in both senses
in different parts of the Constitution. In one sense it signifies the
territory inhabited by the people; in the other it means the body
politie inhabiting the territory. It is in the second sense that if is
used in the above provision of the Constitution. Our Supreme Court
and the Supreme Court of the United States in the case of Texas vs.
‘White, have held tlnt a State in the ordinary sense of the Consti
tutlon is:

**A political commumty of free citizens occupying a territory of
detined boundaries and organized under a government, sanctioned
and limited by a wutten (Jomtltutlon and established by the consent
of the governed.’

Texas vs. White, 74 T. 8., T00.

" State vs. White, 25 Texas, 465, 595.

Again the courts of this State say:
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‘*A State is a political community organized under a district gov-
ernment, recognized and confonned to bv the people as supreme; a
commormealth a nation.’

O’Connor vs. State, 71 S. W. Rep., 409.

An attribute of a State is sovereignty, Its laws, as a general rule,
are supreme within its territory. It is a political corporate body, can
act only through agents, and can only command by laws. It is, in
the language of Vattel, ‘‘a moral person, having an understanding
and a will, ca,pable of posscsswn and acquiring 11 Jhts and of dir ectnm
and 7‘ulﬁllmg obligations.”’

Republic of Mexico vs. De Arangoiz, 12 N, Y. Super. Ct., 634.

The State is vested with full power over all matters within the
function of government not expressly inhibited by the Constitution.
In sueh a capacity it owns its penitentiary system, its ore and timber
lands to supply the raw material for-the industries established to
furnish employment for the eonvicts under its charge. It owns the
general revenue raised for the support of the government. It owns
the permanent funds created for the endowment of her schools and
has clothed the Legislature with the power to invest said funds in
the bonds of the United States, the State of Texas, or counties of
said State, or in such othen securities, and under such restrictions
as may be preseribed by law: and the State shall be responsible for
all investments. ‘ ‘

Constitution, Section 4, Article VIL

Owning as it does the property of the penitentiary, including the
ore and timber lands adjacent thereto, also the railroad penetrating
them. and owning the revenue arising from its operation; owning,
as sovereien. the general revenues of. the State and the permanent
school fund w hmh it uses for investment only, ean it be said that
the action of using temporarily a small sum, properly secured, of
one of its own funds, will have the effect of creating a debt agamst
the State. or itself, within the meaning of Section 49, Article ITI of
the Constitution. Would not the transaction be in the nature of an
individual who kept his funds in separate accounts, his funds for
groceries in one account, for dry goods, for med1cme for house
‘ rent in other accounts. and should he draw upon his Dfrocerv fund
to relicve another necessity tempomrﬂv and placed the due bill of
the, dry goods account as security in the grocery fund, would he
thelebv be creating a debt against himself, espeelally when he
owned it all. The word ‘‘debt’’ according to Webster ‘‘is
that which is due from one person to another, whether money, goods
or service. That which one person is bound to pay to another per-
son. (not that which a person owes to himself, or that which he is
hound to pay to himself.)”’ :

Coolk vs. Bartholomew, 13 1., R. A. 452 .

A debt is that which one is bound to pay to another.

Lovejoy vs. Inhabitants of Foxeroft, 91 Me., 367.

A debt is a certain sum that is owing hom one person to another.

Little vs. Dryer, 138 T1l., 272.

. Anthony vs. Savagre, 3 Pac., H46.
Appeal Tax Court vs, Rice. 50 Md.. 302..
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A debt is created when one person binds himself to pay money to
another.

Scott vs. City of Davenport, 34 Iowa, 208. ‘
A debt as defined by the Century Dictionary, is that which is
due from one person to another, whether money, goods or services.

State vs. Georgia Co., 19 L. R. A., 485.

A debt is defined to be in-its general sense a specific sum of money
which is due or owing from one person to another, and denotes not
only the obligation of the debtor to pay, but the right of the creditor
to receive and enforce payment.

Campbell vs. City of Indianapolis, 155 Ind., 186. ,

Neither the.Penitentiary Board nor the State Board of Education
which has charge of the investment of the school funds, are separate
corporate bodies with powers or functions, inherently their own,
but both are agencies of one and the same entity or
person, namely, of the State, and when the State in the
administration of its own property causes one agency to
transfer temporarily to another of its own agencies, it is
not creating a debt against itself within the meaning of that
word as defined by the courts and standard dictionaries. It owes no
obligation to any other person, no other person can sue on the obli-
gation because in its true ‘sense the State has merely used its own
and promises itself that it will return to a certain fund owned by
itself the funds it desires to use temporarily. Such a transaction is
in no sense creating a debt by or on behalf of the State, for no
other person is involved in the transaction but itself. The State
would have no authority to issue or sell bonds to any other person,
except in such cases as authorized by Section 49, Article IIT, of the
Constitution. '

If the bonds authorized by the bill were sold to an individual,
bank, or any other person or association, it would then become a
debt against the State, a claim or obligation due from the State to
another person; but until such was accomplished it would not create
a debt against the State. The exact point was passed upon by the
Court of Civil Appeals of this State in the case of City of Austin
vs. Valle, 71 S. W. Rep., 414, in which case the Supreme Court re-
fused a writ of error.

The court used the following language:

‘““When is a ‘debt created, and when are bonds issued’ within the
meaning of these provisions? ' If the debt is created when the peo-
ple by an election consent that the council may issue the bonds, or
if it is created, when the council by ordinance provides for the issue
of the bonds, or even when the bonds have been prepared, signed
and sealed, but not sold or delivered, then the appellant is right in
its contention, and the issue was excessive. But we do not helieve
that the Constitution or the charter admits of such a construction.
Neither the election or the ordinance providing for the issue of the
bonds, nor the preparation, signing and sealing of the bonds, created
any obligation against the city’. All this might have been done and
vet, if the bonds had not been sold or delivered to a purchaser. the
city would have owed nothing. Certainly no debt would have been
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created; neither do we think that the bonds could be said to have
been 1ssued until they passed into the hands of some one who claimed
them as a debt against the clty ;

So long as the bonds are in the hands of the State they can not
become a debt against the State. Moreover, to say that the State can
‘not under proper restriction use funds of its own to carry on its own
enterprises through its vwn instrumentalities, is to deny its sover-
eignty and its power to provide for its own necess1tles admittedly
within its own functions of sovereignty.

The next question is whether the permanent school fund can be in-
vested in the bonds which the State issues to itself. No one who has
seriously examined the subject will question the power of the Legis-
lature to appropriate such a snm out of the general revenue of the
State, especially after the necessity of the project has been declared
by the Legislature and in view of the fact that the appropriation is
for a propr object of governmental administration in a matter clearly
within the funections of government.

The Constitution, Seetion 4, Article VII, provides * * * ‘‘The
Comptroller shall invest the proceeds of such sales, and of those
heretofore made, as may be directed by the Board of Eduecation
herein provided for, in the bonds of the United States, the State of
Teras, or counties in said State, or in such other securities, and under
such restrictions as may be prescnbed by law; and the State shall be
responsible for all investments.’

In the first place, the bonds authorized by the bill seem to be ‘‘State
Bonds.”” They are honds authorized by the State, through its Legis-
islature to be issued by one of the agencies of the State to secure
funds for a project owned and entirely controlled by the State. They
will, therefore, come within the definition of that class of bonds
which the Constitution expressly authorizes the funds to be in-
vested in. In faect, it is my understanding that the permanent school
fund owns at this time many bonds issued by the State, and that
the public debt of the State, evidenced by honds, are owned v the
same fund. But if any doubt should exist whether the bon-s pro-
vided in this bill are the kind of State bonds alluded to'in the Con-
stitution, then another provision in the same section vests in the
Lemslature the power and discretion to designate such other securi-
ties, and when the Legislature does so, as it pr0v1des in this bill, the
bonds so issued will become a legal security in which the funds may
be invested.

The Constitution lodges the power and discretion in the Legisla-
ture to designate such other securities, and legislative action will
be binidng in all cases except in gross abuse of the power and dis-
eretion vested. I understand the facts to be that the railroad prop-
erty which is pledged as a lien to secure the bonds is worth many
thousands-of dollars more than the money :advanced in this bill, and
that it affords ample security to the school fund for the amount re-
quired. Therefore, it can not be said as a matter of law that the
securities are insufficient and that the requirement that they be ac-
‘cepted by the School Board would constitute an abuse of leglslatne
power or discretion. The wisdom and pohcv of constructing said
road and the use of said funds for such purpoes is not for this De-
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partment to determine, hut belongs to the Legislature, but as to your
legal powers to construet such a road to meet the necessities of i
State institution, I think there is no question.

The remaining section of the Constitution to be conmdeled is Sec-
tion 7 of Article VIII, which provides as follows: :

““The Legislature shall not have the power to borrow, or in any
manner divert from its purpose any special fund that may, or ought
to, come into the treasury; * * * 7

This provision uses the words ‘‘special fund,”” which means a
fund distinguished from the general fund, or a permanent fund such
as the school fund. It has reference to funds raised by taxation
or otherwise for a speeifie function of government or to pay the cur-
rent obligations arising thereunder. It eannot have reference to a
permanent fund like the school fund, which the Constitution in ex-
press language authorizes to be invested, and to be invested in honds
of the State, and such other securities as the Legislature may pre-
seribe.  If the constitutional provision above quoted ineluded the
permanent sehool fund, then it would be in direct conflict. They
must, therefore, be construed in pari materia, and, therefore, the
last mentioned section 1s not a limitation upon the power of the
Legislature to pass the bill you have under consideration.

The necessity for the extension of the road and the policy of do-
ing so, in order to penetrate the ore and timber lands of the State,
and to furnish an outlet for the products of the penitentiary and to
furnish additional facilities for securing necessary supplies, is a
matter clearly within the powers of the State, and is within the
functions of the covernment, acainst which I find no constitutional
inhibition.

Your powers are coextensive with the State’s necessities arising
in the proper administration of the State’s institutions, but go no
further. When the necessity ends, your powers fail. -

The declaration by the Legislature that the railroad is necessary
for the discharge of its governmental functions in maintaining its
penitentiaries is not, however, conclusive upon the courts, and the
facts as to such necessity is subject to judicial inquiry, but the
Legislature is presumed to have acted within its constitutional pow-
ers in passing the act in question. and before said act would be held
constitutional, it must be made to appear that the Legislature has
clearly and unreasonably exceeded its legislative power.

In response to vour inquiry as to whether the said act contains
more than one subject and is in contravention of Article III, Seection
35 of the Constitution, I beg to say that in my opinion the act. as
passed by the House, is substantially an act to authorize the com-
pletion of the road to Palestine, and providing ways and means for
the purpose, and that the provision as to ways and means is merely
auxiliary to and a necessary part of the object of the hill.

Breen vs, Texas & Pacific Ry., Texas, 305.

Hayes vs. Porter, 20 Texas, 793.

Albrecht vs. State, 8 Crim, App., 216.

Very respectfully,
, R. V. Davipsox.
_Attorney General.
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COMMON SCHOOL DISTRICT—ISSUANCE OF BOXDS BY,
ETC. - '

Commissioners court has authority to issue bonds on the faith and eredit
of common school districts to pay accounts legally contracted prior to
date of bond issue.

Ward County Common School District. No. 3. Selhool House Bonds.
ATTORNEY (GENERAL’S DEPARTMENT.

: Avstin, Texas, May 20, 19609.
ITon. R. B. Cousins, State Supcrintendent, Capitol.

Dear Sir: T am in receipt of vour letter of the 15th inst., en-
closing a correspondence hetween vonr Department and Hon. .J.
E. Starley, county judee of Ward Countyx. relative to a bond issne
of this distriet.

Tt seems from the correspondence that this distriet desires the
county comissioners court to issue honds on the faith and eredit
of the distriet, as provided by law, the proceeds arisine from the
sale of sueh bonds to he used ‘“in pavment of acconnts lecally con-
tracted in buying, building, equipping and repairing a school house
~ for said distriet’’. or, as stated in the petition of the property tax-
pavers of said distriet, the funds to be used ‘“for the purpose of
paving the existing debt and completing the purchase and further
renairine the school building now in said distriet.”’

T notice from your letter of the 1st inst.. to Judee Starlev that
vou advise that under Sections 53 and 127 of the sehool laws of 1907,
that the eommissioners court is without anthority to issune honds on
the faith and credit of this distriet for the purpose mentioned. and
T alsa ohserve that vou advise that the title to the school property
in auestion passed ahsolutely to the sehool distriet at the tine the
buildine now existing was construeted. notwithstandine the fact
that the building was jointly construeted by a sehool fund and some
lodge, the upper floor of the huilding having heen desienated a< the
lodege interest in the building and the lower floor as the school in-
terest, to he used by each respectively.

Seetion 53 of the school laws of 1907 reads as follows:

““No mechanie, eontractor, material man, or other person can con-
tract for in anv other manner have or accuire any lien upon the
honse so erected or the land upon which the same is situated. and
all contracts of such parties shall expressly stipulate for a waiver
of such len.”’

Just how this provision of the law has any application to the .con-
ditions of that distriet, T am unable to understand. Tt is not soucht
by any one to foreclose anv lien, and I find nothing in the corres-
pondence indicating that anv one has evef contracted for or made
an effort to create any kind of a lien upon the school propertv of
said distriet. Tt is, therefore, clear to my mind that this provision
of the law has no application to the question.

Seetion 127 of the school laws of 1907, reads as follows:

'
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‘‘School trustees shall determine how many schools shall be main-
tained in their respective school districts and at what points they
shall be located; they shall determine when the schools shall be
opened and when closed: they shall contract with teachers to man-
age and supervise the schools, subject to the rules and regulations
of the county and State superintendent; they shall approve all
teachers’ vouchers and all other claims against the school fund of
their district; provided, that trustees of distriets in making con-
tracts with teachers shall not create a deficiency debt against the
distriet.”’

This provision of the law deals exclusively with the available
school fund of the county and the maintenance tax fund, and I do
not understand by the correspondence submitted that the people of
this distriet desire the commissioners court to issue bonds to pay any
deficiency created by any expenditure of the available school fund or
the maintenance school tax of the district in the employment of
teachers or otherwise. :

The decisions under this section of the school laws, Stephenson vs:
("nion Seatine Company, 62 S. W. Rep., 128: Collier vs. Peacock,
93 Texas, 255: Andrews vs. Curtis, 2 Civ. App., 678, each treat of
the expenditure of the available school fund of the district and none
of them contain a discussion of the power of the commissioners
court to issue honds for the payment of debts ereated for building
purposes of ecommon school distriets.

The Stephenson case was a caes where seats had been sold to the
trustees of a common school distriet to furnish the school building.
and under the authority of the law, as it then existed, 25 per cent of
‘the school fund was set aside for two or three yvears for the purpose
of paying this oblication, but before the obligation was discharged.
the fund which had been set aside was diverted and appropriated
to some other purpose. After it had been so appropriated it was
sought by a writ of mandamus to compel the hoard of trustees to
pay ihe debt long past dne out of the available school fund of the
district. none of which at that time contained a provision for setting
aside of any part thereof for the payment of said debt. The court
refused the writ of mandamus and held the debt could not be paid in
snch way. 1In other words. it held that the debt should have been paid
out of the fund set aside for that purpose, but when not so paid it
could not be paid out of any other fund.

The Collier case was a case where it was sought to enforee a con-
tract made for the employvment of a teacher when the contract called
for more than the available scohol fund for a vear. and it was held
by the Supreme Court that such a contract was invalid when sought
to be made a charge against the funds of the succeeding year.

The Andrews case was decided principally upon the Collier case.
None of these cases anywhere discuss the power of the commis-
sioners court to issue bonds for common school districts in the pay-
ment of accounts legally contracted for the comstruction, purchase.
building. repairing or furnishine of school bnildings, and I have
been unable to find any decision of the higher courts of this State
construing the statute upon this question.
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The constitutional authority for issuing bonds on the faith and
credit of common school districts is found in Article 7, Seetion 3,
as amended at the general election in November, 1908, which reads
in part as follows:

¢“* ¥ * gnd may authorize an additional ad valorem tax to be
levied and collected within such school district for the further main-
tenance of public free schools and the erection and equipment of
school buildings therein; provided, that a majority of the qualified
taxpaying voters of the district voting at an election to be held for
that purpose shall vote for such tax. not to exceed in any one year
50 cents on the $£1.00 valuation of property sub]eet to taxation in
such distriet * * *.77

You will observe ‘rhﬂ: there is no inhibition in fhlS constitutional
provision against the commissioners court or any other awenecy
created by the Legislature to issue honds on the faith and credit
of common school districts to pay accounts created hefore or after
the issuance of honds. and there is absolutely no restrietion upon
the power of the Legislature in this provision of the Constitntion
upon this question.

Doubtless you had in mind the provision of Article II, Section 5.
of the Constitution of the State. which provides, in part, as follows:

““No debt shall be created by any city unless at the same time
provision be made to assess and collect annually a sufficient sum
to pay the interest theleon and create a sml\mo“ fund of at least
2 per cent thereon.’

And also Section 7 of the same artiele. \\'thh reads. in par’r. as
follows: 4

“But no debt for any purpose shall ever be ineurred in any man-
ner by any city or county unless provision is made at the same time
of creating the same for levying and collecting a sufficient tax to
payv the interest thereon and provide at least 2 per cent of the sink-
ing fund.”

These provisions are the only constitutional restrictions upon the
power to create a debt without providing at the time of its creation
the necessary interest and sinking fund. You will observe that these
provisions of the Constitution apply especially to city and county |
debt and as has been held by the appellate court of this State do not
even apply to the current expense debts of such municipality.

Section 77, Chapter 124, Acts of the Twenty-ninth Legislature. as
amended by the Thirty-first Legislature. reads, in part, as fol-
lows:

““The said bonds shall be examined by the Attorney General of
the State of Texas and registered by the Comptroller .of Public Aec-
counts of the State of Texas. They shall be sold to the highest
bidder and the purchase money shall be placed in the county treasury
to the credit of said school district. and the moneyv shall be dishursed
upon warrants issued by the trustees of said distriet and approved
by the county supelmtendent in pavmenf of accounts legally con-.
tracted in the buying, building, equipping or repairing of school

house or school houses of such district. or in the purchase of sites
therefor.”’ !
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To hold that this provision of the law has application only to ac-
conunts ereated after the issuance of honds by the commissioners
court on the faith and credit of such district would be to destroy the
effect of the plain provisions of the act. If the distriet must first
have its bonds issued hefore it contraets the debts, there would arise
ino necessity for any debts against the distriet for sneh purposes, as
ithey would have the funds with which to pay cash instead of con-
tracting the debts. and. therefore, the provision of the law would
mean absolutely nothing, :

You are, therefore, respectfully advised that it is the opinion of
this Department that the commissioners eourt, on proper petition.
is ohligated to order the necessary eleetion, at which the people of
the distriet mayv vote a bond issne for the purpose mentioned in
this act. whether said debts were ereated before. or are to he created
alter the isstiance of such bonds. Of course the obligations must be
leeal and bindine acainst the distriet before the county snperinten-
dent would be anthorized to approve the same: but that qguestion
eould not come up before the bonds were issued and would he a ques-
tion to be passed npon by the eounty superintendent when the ae-
counts were presented to him for approval. when he conld deter-
mine their validity aeainst the distriet. Besides. such bonds ecan
not be issued by the commissioners court on the faith and eredit of
common school distriets or otherwise without beine first submitted
to this Department for approval. and the question of the sufficiency
of the petition and the sufficieney of all other proceedings leading
up {n the hond issue, and the issnance of the honds themselves are
questions to be passed upon by this Department and wonld not he
approved by this Department if they did not show the bonds to be
for a leeal and proper purpose.

There is nothing in the law to prevent the trustees of this distriet
from paying the lodee for the interest the lodee may have in the
buildine, as the huilding does not helong to the distriet nntil paid
for Dy it.  This Department has repeatedly advised that trustees
have no leeal authority to make such eontracts, but that would net
deprive the lodge to demand of the trustees a pavment to them of
any expenditure by them made jointly in the construetion of a build-
ine the interest in which the lodge has never heen paid for. by the
hoard of trustees of sueh distriet, and it is entirely legal and proper
for the board of trustees of this distriet to complete the purchases
of said building by paying the lodge for its interest in said building.
Good faith in the transaction would demand that the distriet do this
and payv all other binding. valid and subsisting oblications
acainst the distriet and the same can and should be paid by the
district out of the funds arising from the bond issue.

Yours truly, .
J. T. SLUDER.
Assistant Attornev General.
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BONDS—TAX RATE—INDEPENDENT SCHOOL DISTRICTS
—COMMON SCHOOL DISTRICTS—CONSTITUTIONAL
CONSTRUCTION.

Not necessary for the adoption of a constitutional amendment that it receive
a majority of all the votes cast at an election, but a majority of votes
cast on that question.

Tax rate must be specified in common school district tax election; not so
in case of independent school districts.

Princeton Independent School District School House Bonds.
ATTORNEY (ENERAL’S DEPARTMENT.

AvsTiN, TExAs, October 20, 1809,
Mr. Wallace C. Wilson, Secrelary School Board, Princeton, Te.cas.

DeAR Sik: I am in receipt of yvour letter of the 28th ult.. eneclos-
ing a copy of an opinion of Judge F. Wm. Kraft of Chicago. disap-
proving this bond issue, and you desire my construetion of the law
under which the honds were rejected. Judge Kraft refuses to ap-
prove the bond issue for two reasons:

The first. as eiven by him in his letter, reads as follows:

“The validitv of this bond is entirely dependent upon the fact
that Section 3 of Article 7 of the Constitution was amended at the
eleetion in November, 1908, when there was submitted to the voters
for approval an amendment to said section inereasing the himit of
taxation in school distriets from 20 cents on the $100 valunation to
50 cents on the $100 valuation. Recent litigation ensued in whieh the
question was contested whether such amendment had in faet passed
in accordance with the requirements of the Constitution. Judge Wear
of the Twentv-third Judicial District held that sueh amendment
had not been adopted by the voters for the reason that said amend-
ment did not receive the favorable vote of a majority of the voters
voting at the said election. although it did receive a majority of ﬂw
votes cast upon the queshon The right to issue these bonds being
dependent upon said amendment, it consequently results, as above
stated, that these bonds can not be legally issued while said deecision
stands unreversed.”’

The second reads as follows:

““The dificulty above noted is of 1’rse1t sufficient to make it im-
peratively necessary to disapprove this bond issue. I ecall attention.
however, to an additional objection that will have to be made which
lies in the fact that the election at which: these bonds were voted
upon the specific amount of tax was not voted upon. The provision
of Artiecle 7, Section 3, of the Constitution. both as it originally
stood and as it is claimed, to have been amended, requires that the
qualified property taxpaying voters of the distriet shall vote such tax
not to exceed in any one year 50 cents on the $100 valuation of
- property subject to taxation.”’

Answering his questions as they are given, I am of the opinion that
neither of them is well founded.
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1. It is true that there is a litigation pending in the courts of the
State calling in question the adoption of the amendment to Article 7,
Section 3 of the Constitution of the State voted upon at the Nocember
election, 1908. It is also true that Judge Wear, district judge of
the Twenty-third Judicial District of the State, held that the con-
stitutional amendment was not adopted because it did not receive a
majority of all the votes shown to have been cast in said election, and
that case is now pending on appeal in the Court of Civil Appeals at
Dallas, Fifth Supreme Judicial Distriet, and is set for the 30th of this
month, ‘

That Judee Wear is wrong in his decision. I respeetfully refer yvou
to the following authorities: '

Allie vs. Denman, 8§ Texas, 297,

Cass County vs. Johnston, 95 1. 3., 360.

Douglas vs. Pike County, 101 TU. 8., 677.

Board vs. Smith, 111 U. S.. 556.

Knox County vs. National Bank, 147 U. S.. 99.

Gillespie vs. Palmer, 20 Wis., 544,

Dayton vs. City of St. Paul. 22 Minn., 400.

Green vs. Board (Idaho). 47 Pae., 259.

State vs. Barnes, 3 N D 319: 55 N, W, 883,

Bott vs. Seeretary of State. (New Jerseyv). 40 Atlantie. 740 45
L. R.AL 251

Smith vs. Proetor, 130 N. Y., 319: 14 T, R. ... 403.

May vs. Bermel, 20 N. Y. App. Div., 53: 46 N. Y. Supp., 622.

Sanford vs. Prentice, 28 Wis,, 358,

[Towland vs. Board, 109 Cal., 1562: 41 Pac.. 864,

Tiseal Conrt vs. Tremble (W), 47 S0 W. Rep.. 773; 42 .. R. A,
738,

State vs. Langlei, 5 N D, 294: 32 1.0 R AL 723,

State vs. Winkley, 29 Kan., 36,

State vs. Lchols, 41 Kan., 1; 20 Pae., 323.

Taylor vs. Taylor, 10 Minn., 107. .

(itizens, ete.. vs. Williams. 49 La. Ann.. 437: 37 L. R. A..768.

Taylor vs. MeFaden. 84 Towa. 269; 50 N. W., 1070,

People vs. Town Clerk of TTarp, 67 II1., 62,

Dunovan vs. Green. 57 T, 67.

State vs. Padgeitt, 19 Fla., 339. -

Louisville & N. R. Co.. vs. Davidson County Court. 1 Sneed, 637
62 Amer. Dee.. 452,

Madison County ts. Priestly, 42 Fed., 817.

Oldknow vs, Wainwright, 2 Burrows. 1017.

Gosling vs. Vealy, Adol. & E. (N. 8.) 406, 7 Q. B.

Rushville Gias C'o. vs. City of Rushville. 121 Ind.. 206: 6 T.. R. A.,
315,

State vs. Dillon. 125 Ind.. 65: 25 N. E.. 136.

Mobile Savines Bank vs. Board of Supervisors of Okdibheha
County, D. C., 22 Fed.. 530,

State vs. Mayvor of the City of St Joseph. 37 Mo.. 272.

State vs. Binder, 38 Mo, 455,

Digitized from Best Copy Available



-1
-

REPORT OF THE ATTORNEY (GENERAL. 1

Metealfe vs. City of Seattle, 1 Wash. St., 297.

Yesler vs. Same, 1 Wash. St., 308; 25 Pac.. 1014.

Lamb vs. Cain, 129 Ind,, 338 15 L. R. A., 832,

State vs. Vanosdal 131 Ind., 338: 15 L. R. A., 832.

City of South Bend vs. Lew1s 137 Ind., 512; 37 N. E,, 986.

Railway Company vs. Hardin, 137 Ind., 386; 37 N. E., 324,

Schlichter vs. Keiter, 156 Penn. St., 119; 22 1. R. A,, 161.

Kuns vs. Robertson, 154 111., 394; 40 N. E., 354.

If the above authorities are not sufficient to econvince any one of
the error in Judge Wear’s decision, T am unable to determine how
to convinece such person. DBesides, if that amendment to the Con-
stitution were not legally adopted, practically all the constitutional
amendments which have been voted upon at a general election since
the adoption of the Constitution in 1876 are invalid also, as almost all
of them have been adopted by the same character of vote: even the
constitutional amendment creating the courts of civil appeals was
adopted in the same way, receiving a majority of the votes east
upon that subject, but not a majority of the votes shown to have heen
cast in the election. There can be no reasonable doubt of the error

in Judge Wear’s decision and that the constitutional amendment
will be sustained.

2. There is objection made to the manner of submitting the

proposition to issue bonds by this district, to the effect that the elec-
tion order and election notice should specifv the particular tax rate
to be voted upon to provide the necessary interest and sinking fund
for the bond issue and the case of Parks vs. West, 108 S. W. Rep..
470, is quoted as authority for the conelusion. Tt is true that the
Court of Civil Appeals in that case decided that the question when
submitted should state the specifis tax rate necessary to provide the
interest and sinking fund for the bond issue and that it hased its
decision upon the case of Lowrance vs. Schwab, 101 S. W. Rep..
840; but it is not true that the Supreme Court has in any way given
its sanction to this particular part of that decision of the Court of
Civil Appeals in the Parks case. While the Court of Civil Appeals
did so decide this question, the case was reversed upon other ques-
tions involved in the suit and no reference made by the Supreme
Court to that particular question and a decision upon that question
was not necessary to a decision of the case by the Supreme Court.
The fallacy of this decision (Parks vs. West) by the Court of Civil
Appeals will readily appear when the decision’ in the Lowrance case,
upon which they base their conclusion in this case, is analyzed. In
the Lowrance case there was an attack made upon an election to
authorize a bond issue in a common school distriet, which distriets
are created by order of the commissioners court and elections for
bond purposes as well as for any other purpose are ordered and held
under the direction and supervision of the commissioners courts.
That election was governed- by the provisions of Chapter 124, Acts
of Twenty-ninth Legislature. directing the manner of holding bond
- elections in common school distriets. Subdivision C of Section 58
of that act, as amended by the Thirtieth Legislature, in specifving
the particular objects to he passed upon by the commissioners court
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in ordering such election, provided that the commissioners court
shall state ‘““the amount of tax to be voted on.”” Section 59 of the
same act provided the form of ballot to he ‘“for school tax,”’
‘‘against school tax.”’

These provisions cover an eclection held to vote either a mainte-
nance tax or a hond tax. After voting such tax. either for mainte-
nance purposes or for hbond purposes, the same should not be ab-
rogated, inereased or diminished without another eclection held for
that purpose. as provided in Sections 63 and 64 of that act. Just
how the Court of Civil Appeals of the Fifth Supreme Judieial Dis-
trict. in the case of Parks vs. West, supra. could hold that the Low-
rance case was authority for their decision in the Parks case, I do
not understand.

Artiele 7, Seetion 3 of the Constitution does not provide that any
specifiec tax rate shall be levied for either common or independent
school distriets. but the TLegislature having provided the tax rate
must he specified in a common school distriet tax election, it was
proper for the same to have been specified, and fatal to the elec-
tion if that provision of the law were not complied with.

There is no such provision in the law authorizing the issuance of
independent school distriet bonds. Seetion 154 Chapter 124, Acts of
the Twenty-ninth Legislature, as it then existed. on this particular
quns’rlon reads as follows:

‘Provided further, that no such tax shall be levied and no such
bonds issued until an cleetion shall have heen held for the purpose
of determining said question. whereat two-thirds of the taxpayers
voling at said eleetion shall vote in favor of the levying of said tax or
the issnance of said honds, or both, as the ease may be.”’

And the aet of the Thirty-first Legislature. amending this pro-
vision, adds the further proviso. as follows: i

“Provided, that the speeifie rate of tax need not be determinegd
in the eleetion,””

s wholly nnmaterial that this proviso added by the Thirty-
first Legislature may he in confliet. with some other provision of
Chapter 124, of the Aets of the Twentv-ninth Legislafure, as there
can he no oguestion bat that if there is sueh confliet the act of the
Thirty-first Lecislature mnst prevail,

I also wish 1o refer yvou to the law which places the tax rate for
bond issues in independent sehool  distriets absolntely nmder the
control of the board of trustees after the qualified ‘ra\p'wm«r voters
of the distriet have anthorized a hond issue.

A part of Revised Statutes. Artiele 912, reads as follows:

“Whenever any bonds shall be issued. the connty commissioners
court, or conneil of sueh eity or town. shall levy upon the last assess-
ment of the property for such eity or town. as the case may be, a
tax sufficient to pay the interest and sinking fund of not less than
2 per cent upon such bonds. The tax so levied shall remain as the
levy for that purpose until a new levy mayv be made for that pur-
pose: provided. that such eomnissioners court. or council, may from
time to time inerecase or diminish such tax so as to adjust the same
to the taxable values of the property of the county, or ity or town,
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and the amount to be collected; provided further, that the amount
shall not at any time be reduced so that it will not raise an amount
sufficient to pay the annual inferest and sinking fund on all the
bonds sold or exchanged under the provisions hereof.”’

If any question should be raised as to the bonds included within
the meaning of the above article, I further call vour attention to
Revised Statutes, Article 917, which reads as follows:

““The county commissioners court of any county, or the mayor
and board of aldermen or city council of any ¢ity or town that have
heretofore issued bonds to aid in the construction of railroads or
other works of internal improvements, are heerby authorized and
empowered to reduce the rate of taxation heretofore levied for the
purpose of paying the interest and sinking fund on such bonds
so as to raise the amount necessary to pay the said interest and sinking
fund which may become due annually according to the terms of
said bonds; and any county, city or town, by its said commissioners
or city council, or mayvor and aldérmen, may from time to time
hereafter increase or diminish its rate of taxation according to the
valnation of its taxable property so as to raise the amount necessary
for the payment of said interest and sinking fund annually: pro-
vided,. that the taxes shall never be reduced below the rate that will
raise the amount that is annually due upon such honds.”’

Of course, these two provisions above quoted apply to counties,
cities and towns., and authorize the commissioners courts of the
counties, and the city councils of cities and towns to adjust the tax
rate according to the necessities to meet interest and sinking fund
for outstanding bonds, and the tax rate, therefore, 15 absolutely
under the control of the county commissioners court and city eouncilk
of cities and towns, limited, of course, 1in their power in the redue-
tion of the tax rate 1o an amount sufficient to pay the interest and
provide the necossary sinking fund.

Seetion 161, Chapter 124, Aets of the Twentveninth Legislature on
the stubjeet of independent sehool districets, reads as follows:

“The trastees cleeted in aecordancee with the preceding seetion
shall be vested with the full management and control of the free
schools of such incorporated town or village, and shall in gencral be
vested with all the powers, rights and daties in regard to the estab-
lishment. and maintaining of free sehools, ineluding the powers and
manncr of laralion for [ree school purposes that are now comferved
by the laws of this State upon the council or board of aldermen of
incorporated cities and towns.”’ ‘

Therefore, as it elearly appears, a tax rate for a bond issue. affer
the bonds have been anthorized by a vote of the qualified taxpaying
voters of an independent sehool district, is under the control of the
board of trustces of such distriet, and they ean inerease or diminish
the tax rate as their taxable values inercase or diminish so ag to
levy a sufficient rate to provide the necessary interest and sinking
fund. What could possibly be the reason for requiring a speeific
tax rate to be voted upon at the time the question is snbmitted when
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“immediately upon issuance of the bonds the board of trustees are
authorized by law to reduce such tax rate if the same should appear
excessive ? ,

It is, therefore, inconceivable how any one can come to the con-
clusion that a specific tax rate must be voted upon or be contained
in the elcetion proceedings for independent school district bond elee-
tions, the Constitution making no sueh requirement and the statute
expressly providing that such rate need not be specific.

The Court of Civil Appeals of the Fifth Supreme Judicial Dis-
triet, in deciding the Parks case, evidently got the provisions of the
statute applicable to common school districts confused with those ap-
plicable to independent school districts and applied the statute of
common school districts to that of independent school districts, which
were entirely dissimilar in this particular. 1, therefore, contend that
the decision of the Court of Civil Appeals in the Parks case is not
authority. The opinion has not been approved by the Supreme -
Court and was based upon an opinion of the Court of Civil Ap-
peals of the First Supreme Judicial Distriet which was rendered on
an entirely different character of school distriets.

T also wikh to call your attention to a question of facts that may not
appear to those who are investigating independent school distriet
bonds, which are being approved by this Department. The Mertens
Independent School Distriet case (Parks vs. West) was not a suit
attacking the validity of the bond issue. It was simply a suit at-
tacking an election and seeking to set aside an election for irregu-
larities and enjoin the bond issue which was proposed by the board
of trustees. No bonds were ever issued by the district. The Baird
Independent School Distriet ease, (Snyder vs. Baird Independent
School Distriet, 111 S. W, Rep., 723), was also a suit to set aside
an election and was not a suit attacking the validity of any bond is-
sue. I mean by this that neither of the above suits involved the
same question that is involved in determining the validity of a bond
issue already properly executed ready for delivery. Under our law
a suit can be filed to set aside an election within thirty days after
the election. This is termed a direct attack upon the election pro-
ceedings. If this time elapses and no suit is instituted for the pur-
poes, the election can not be attacked collaterally for any irregu- .
larity therein contained, and especially so after the bonds have been .
issued. , :

I call your attention to the Revised Statute Article 1789, which
reads, in part, as follows:

‘““Any person intending to contest the election of anyone holding
a certificate of clection as a member of the Legislature, or for any
office mentioned in this law, shall within thirty days after the re-
turn day of election, give notice thereof in writing and deliver to
him, his agent or attorney, a written statement of the ground on
which such contestant relies to sustain such contest.’’

Sayles’ Statutes. 1897, Art. 1804t, reads as follows:

“If the contest be for the validity of an election held for any
other purpose than the election of an officer, or officers, in any
county or part of the county or precinet of the county, or any in-
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corporated city, town or village, any resident of such county, pre-
einet, city, town or village, or any number of such residents, may
contest such election in the distriet court of such county in the same
manner and under the same rules, as far as applicable, as are p1e-
seribed in this chapter for contesting the validity of an eletcion for
" county officer.’

The latest e]eetwn law is known as the Terrell Eleetion Law. and
was enacted in 1905. Section 92 of the Terrell Election Law reads
as follows:

‘“ Al election contests except for nomination in primary elections
shall be tried as required hy the Act of April 6, A. D., 1895, unless
otherwise provided for by law,”” the act referred to- bemrr the article
of Savles’ Statutes above quoted.

Therefore if it should be finally determined that there is an irreu-
ularity, or has been an uleg'ulanty in the manner of submittine this
question to the gqualified voters of an independent school distriet. the
aquestion can only be raised by a proceeding attacking that eleetion. in-
stituted for that purpose, and within thirty daxs aftor election. T¥ nuo
stituted for that purpose, and within thn’ty days after such election.
If no such proceeding is instituted the question can not be raised
against the validity of the bonds issued. We do not admit. however,
that the manner of the submission is improper or in any way an
irregularity, but contend that it is the only proper way to submit
the question under the law.

There are practically no independent school dls’met honch issued
within thirty days after the election held for that purpose.

There is another question that I wish to call vour attention to
and that is the provision on the face of each hond. which reads as
follows:

““That all acts, conditions and things required to be done and per-
formed and to happen precedent to and in issuance of this series
of bonds and of this hond have heen properlv done and performed
and have happened in recular and due.time in form and manner as
required by law.”’

This occurs to me is a complete estoppel against the distriet and
would prevent the distriet from raising any question as to the valid-
ity of the bonds after the honds had been sold and the proceeds re-
ceived by such district. T think there can be no question as to the
soundness of this proposition.

Simonton on Municipal Bonds. Sees. 193 and 248.

Modern Law of Municipal Corporations. Hainer. See. 372, and
numerous authorities therein cited.

Besides Acts of the Twentv-ninth Legislature, Chapter 124. Seec-
tion 5, was amended hy the Thirty- first Lemslatme Chapter 110,
which reads as follows:

“In all cases where the proceeds of the sales of any honds have
been received by the proper officers of the county or incorporated
city (independent) or eommon school district. road preeinect. drain-
age, irrigation, navigation and levee distriet, or by the party acting
for it in negotiating the sale thereof. such county or:ineorporated
city (independent) or common school distriet. road preecinet, drain-

-,
T
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age, irrigation, navigation and levee districts, shall thereafter be
estopped from denying the validity of such bonds so issued and the
same shall be held to be valid and binding obligations upon the
county or incorporated city (independent) or common school dis-
trict, road precinct, drainage, irrigation, navigation and levee dis-
tricts for the amount of bonds sued on and interest thereon at the
rate mentioned therein deducting such amounts, if any, as having
been previously paid thereon.’’

So it therefore appears that the objections to the independent
school distriect bond issues in Texas and especially those obiections
referred to in this letter are absolutely: frivolous, and all bonds origi-
nally issued by these districts are valid and bmdmtJ obligations upon
the same.

Yours truly,
J. T. SLUDER,
Assistant Aftornev General.

BONDS—MUNICIPAL CORPORATIONS.

Bonds, in order to be legal, must state a statutory purpose. City can not
enter partnership with private corporation (water company) for the
purpose of extending its water mains.

City of Tyler Water Works Bonds.
ATTORNEY GENERAL’S DEPARTMENT.

AvusTIN, TExas, November 16, 1909.
Hon. C. 0. Griggs, City Attorney, Tyler, Tezxas.

DEAR Sir: T am in reeeipt of vour letter of the 8th inst.. relative
to this issue of bonds and advising that it is the wish of your ecity
council that I give my views in full, by a written opinion, why this
bond issue can not be approved.

It is a fundamental principle of law that a bond issue must state
in the election order. election notice and boud ordinance a statutory
purpose; without such purpose being so stated a valid issue can not
be had. It is very clear to my mind that the purposes of this bond
issue are not statutory purposes. It-is true that Section 26 of your
city charter. stating the purpose for which bonds may issue, reads
in part, as follows:

““* * * the purchase and improvement of public works, the con-
struction and repairs of storm sewers and acquisition, erection and
maintenance of waterworks and electric lights and gas works and
plants * * *”’

This is ail the authority granted by vour elty charter to issue
waterworks bonds. 'This, in my Judgment contemplates that the
bonds issued for waterworks purposes shall be bonds for the con-
struction of a waterworks plant to be operated by ecity officials in
the exercise of their official duties for the benefit of the public. It
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does not, in my opinion, authorize the issuance of bonds for the con-
struetion of any part of a waterworks system. It is true that if the
city owned this waterworks and desired to extend or add to the
system. it would be clearly within the power of the city to do so
_under the authority granted in the charter, These bond proceedings
do not state a statutory purpose. They could not truthfully state
a statutory purpose as defined above, as it is made to appear that
this bond issue is not sought for the purpose of installing a water-
works system, but for the purpose of extending the waterworks sys-
tem of a private corporation owning tlie present waterworks of your
city. It is proposed by this bond issue to construct and lay water
mains in North Tyler. connecting with the mains of the Tyler Water
Company, a private corporation. When the same are so constructed
and connected with the mains of the present water company they
are to be leased or turned .over to the water company to be operated
by it for the benefit of the water company and for which considera-
tion the company proposes to pay the city 6 per ecent on the expense
of constructing and extending the said water mains. As-I once be-
fore advised, this partakes of many of the elements of a partnership
between the municipality of the City of Tyler .and the water com-
pany, a private corporation owning the waterworks of your ecity. ' T must
admit that it is a very peculiar character of -partnership proposed,
but it possesses the elements of partnership just the same. ,The city
is to furnish the capital to extend these improvemnts and receive
for such extension 6 per cent, not on the profits of the water com-
pany, but upon the capital so invested. It is usual, of course, for part-
ners, when they form a co-partnership, for each partner to furnish
a certain part of the capital stock and then share proportionately -
the profits of the partnership. As stated above, this proposed part-
nership is peculiar. in that the city is to furnish the capital and the
water company 1s.to operate the mains constructed by such ecapital
and appropriate the profits to its own use without dividing the pro-
fits with the city. except to the extent of 6 per cent of the capital in-
vested by the city. It would be just as legal for the city to issue
$11,000 in bonds, the amount proposed. and turn the bonds over to
the water company, with which the water company would extent its
improvements to North Tyler; or it would be just as legal for the
city to issue the $11.000 in bonds. sell them for $11,000 and turn the
$11,000 over to the water company by which the water company would
extend its improvements to North Tyler, the water company, of course.
agreeing in each instance to pay the city 6 per cent on the $11,000 per

annum and taxing the water consumers of North Tyler and pocketing
" the proceeds of such tax. This, in my judgment, is essentially a bond
issue for a private purpose. It is a bond issue for the purpose of
aiding a private corporation to extend its water mains to North
Tyler. It is a partnership, in that Tyler Water Company proposed
to pay the city out of its profits 6 per cent of the bond issue an-
nually, and operate the mains itself for its own use. That this can
not be done is very clear from the following authorities:

Williams vs. Davidson, 43 Texas. 34.

City of Brenham vs. Water Co., 67 Texas, 542,
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Nalle vs. City of Austin, 21 8. W. Rep., 375.

If the Legislature in enacting a special act granting your ecity a
charter, had added to the provision of the charter herein referred to
the authority for the ecity ‘‘to construet a waterworks system in whole
or in part and operate the same itself as a municipal corporation or
lease such waterworks system or any part thereof to any private indi-
vidual or eorporation to operate such water eompany and charge the
publie for water rents and appropriate such charges to its own use,”’
then so far as the Legislature would be empowered to do so, your
city would have the authority to issue the proposed bonds.

If the above provision weve contained in vour charter, the bonds
could then not be approved hecause such provision in vour charter
would be nnconstitutional and void as being in conflict with Article
11, Scetion 3 of the Constitution which reads, in part, as follows:

““No county, ecity or other munieipal corporation shall hereafter
become a subseriber to the ecapital stock of any private corporation
or association or make any appropriation or donation to the same or
in any wise loan its credit.””

If the purpose of this hond issue does not embody the elements
of partnership. which I do not concede, but which is earnestly
claimed by yvour city officials, it would be a donation to a private
corporation, or a loaning of the credit of the city to advance the
interests of a private corporation, which is not permissible under the
abové provision of the Constitution, and which has been very well
discussed and decided in the case of Cleburne vs. G., C. & S. F.
Ry. Co.. 66 Texas. 437. Such attempted legislative authority would
also be in direct conflict. in myv judement, with Article 8, Section 3
of the Constitution of the State. which reads as follows:

““Taxes shall be levied and collected by general laws and for pub-
liec purposes only.”’

It ean not be denied that in addition to the elements of partner-
ship of this proposed bond issue, that the taxes to be levied and col-
lected from the people of your entire city are to pay for a bond issue
issued solely to extend the water mains of a private ecorporation and
to enable the people of North Txler to be benefited by having the
privilege of paying water rent and obtaining thereby water supply
from a private corporation. and this would be true, to say nothing
of taxing the people of vour entire city for the benefit of those few
living in North Tyler, if they were receiving thereby municipal assis-
tance instead of assistance through a private corporation. In other
words, there would still be a question if this water supply were going
to be furnished North Tyvler through the munieipal officers, there
would still be a question of the right of the city to tax its entire
property and inhabitants for the benefit of only one addition to the
citv.

This question is very well discussed in the case of Ottawa vs.
Carey, 108 U. 8., 110. That case was very similar to the proposi-
tion involved in this bond issue, the United States Supreme Court
holding that muniecipal corporations being created only to aid the
State government in the legislation and administration of loeal
affairs, possesses only such powers as are expressly granted or as

Digitized from Best Copy Available



'REPORT OF THE ATTORNEY GGENERAL. 181
may be implied. hecause essential to carry into effect those which are
expressly granted, and also further holding that bonds issued by
a munieipal corporation, but not under either a general authority
to borrow for corporate purposes or a special legislative authority
to borrow for purposes within the power of the Legislature to con-
fer, are void. In this case it was sought to issue bonds, the pro-
ceeds of which were to be expended in developing the natural ad-
vantages of the city for manufacturing purposes and the bonds were
issued and turned over to a private corporation for the purposes
mentioned. Thé bonds were held void in the hands of purchasers.

You will, therefore, understand:

1. This bond issne can not be approved because the Legislature
has not awnthorized the city to issue the bonds for the purpose for
which this bond issue is sought.

2. Bonds can not be issued for the purpose herein specified. i
being a private purpose.. even if authorized by the Legislature. as
such legislation would be unconstitutional.

3. They can not be issued to aid a private corporation as it is
proposed to do in this instance for eonstitutional reasons.

4. The proposed issue embodies the element of a partnership
between the city and a private corporation.

Yours very truly.
J. T. SLUDER,

X Agsistant Attornev General.

‘n .

COMMISSIONERS COURT—COUNTY WARRANTS—BONDS-—
DEBTS—CONSTITUTIONAL CONSTRUCTION—TAX
RATE-—COURTHOUSE AND JAIL.

Commissioners court may issue bonds or interest-bearing warrants, subject
to limitation herein, for purpose of constructing courthouse and jail.

Chambers County Courthouse Bonds. !

ATTORNEY GENERAL'S  DEPARTMENT.

AvstiN, Texas, February 1. 1910,
Hon., W. B. Gordon, County Tax Assessor, Anahuac. Teras.

DEAr Sir: In reply to your letter of the 24th wlt.. in which vou
desire to know if the county commissioners court is authorized ‘‘to
issue interest-bearing warrants to build a courthouse and jail. or
must an electlon be held and bonds issued for the construction of
such building.’’

In reply thereto. I wish to advise that prior to 1893 the commis-
sioners courts were authorized by proper orders to issue interest-
bearing or non-interest-hearing county warrants for the purpose of
borrowing money to construct courthouses and jails.

Revised Statutes. Articles 797. 819 and 1548. .

Cresswell Ranch & Cattle Co. vs. Roberts Co.. 27 S. W. Rep.. 737.

Ashe vs. Harris Co.. 55 Texas, 52. .
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SNan Patricio Co. vs. MeClure, 58 Texas., 243.

Davis vs. Burney, 58 Texas, 364,

Lumber Co. vs. County, 88 S. W. Rep.. 412.

In 1893 the Legislature passed an act authorizing ‘‘the county
commissioners court of any county in this State to issue bonds of
said county for the following purposes:

““1. For the erection of a county court house and jail, or either.

2. For purchasing or constructing bridges for public purposes
within the county or across a stream that constitutes the boundary
line of the county.”” (Rev. Stats., Art., 877).

This act was amended in 1903 adding authority to issue road and
bridee bonds. but the amendemnt does not affect the question here
under consideration.

This article of the Revised Statutes, enacted in 1893, is clearly
cumulative of the provisions of the statute theretofore enacted and
above referred to, which authorized the issuance of county warrants
for the construetion of courthouses and jails, and when this last act
was enacted there were two separate and distinet means by which
the county commissioners court could borrow money for the con-
struction of such buildings and two different and distinet evidences
of debt authorized to be issued by them to borrow money for the con-
struction of such buildings: First. by the issuance of county war-
rants, and. second, by the issuance of bonds.

In 1899 the Legislature enacted a law, the first seetion of which
reads, in part, as follows:

““Section’1. Hereafter it shall be unlawful for the commissioners
court of any county or the city council of any incorporated town or city
in this State to issue the bonds of said county or town or city for
any purpose authorized by law. unless the proposition for the is-
suance of such bonds shall have been first submitted to a vote of
the qualified voters who are property taxpayers of said ecounty,
town or city, and unless a majority of the said qualified property
taxpayers voting at said election is in favor of the proposition for
the issuance of bonds, then the honds shall not be issmed. If the
proposition for the issuance of bonds is sustained by a majority of
the said property taxpavers voting. at said election, then the said
bonds shall be authorized and shall be issued by the said commis-
sioners court or said town or city eouncil’”’. (Chap. 149, Aects 26th
Leg. See. 1)

This act of the Legislature does not in any wayv require an elec-
tion to be held to authorize the commissioners court to issue inter-
est-bearing or non-interest-bearing warrants for the construection of
such buildings. and it does not provide that the indebtedness for
such purpose must be created by the authority of such an election.
It simply provides that when bonds are issued for the incurring of
such indebtedness that an election shall be held as therein provided.

‘We are not to be understood by virtue of the conclusions reached
in this opinion as holding that the commissioners court can issue
county warrants without restriction and create such indebtedness with-
out limit.

The Constitution provides ‘‘no debt for any purpose shall ever be
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incurred in any manner by any city or county unless provision is
made at the time of creating the same for levying and collecting a
sufficient tax to pay the interest thereon and provide at least 2 per
cent as a sinking fund’’. (Art. 11, Sec. 7, Constitution of the State).

This provision of the Constitution has been held to apply to all
debts contracted by counties and cities, except such debts as were
at the creation of the same reasonably within the contemplation of
the parties to be satisfied out of the current revenues of the county
or city. ' .

MeNeal vs. City of Waco, 89 Texas, 83.

Corpus Christi vs. Woesner, 58 Texas, 465.

Terrell vs. Dessaint, 71 Texas, 770,

‘When the commissioners court creates any other kind of debts,
such as debts for the eonstruction of a courthouse and jail, this con-
stitutional provision must be complied with or the indebtedness is
invalid.

San Patricio Co. vs. City National Bank, 44 S. W. Rep., 1069.

Mitehell Co. vs. Bank, 91 Texas, 370.

In other words, when such interest-bearing warrants are ordered
to be issued by the.commissioners court, the court must provide for
the payment of the interest and create the necessary sinking fund
to discharge the obligations at maturity the same as if it were a hond
issue. :

There is also another constitutional provision to govern the com-
missioners court in the creation of this character of indebtedness.
No county is authorizéd to create an indebtedness in excess of an
amount which can be supported by a tax rate of not exceeding 25
cent on the $100 valuation of property. That is, the tax rate
necessary to pay the annual interest and create a sinking fund suf-
ficient to redeem the indebtedness at maturity. whether bonds or
warrants, must not exceed in-any one year, together with the tax for
all other indebtedness of this character which may be outstanding
at the time, 25 cents on the $100 valuation of property.

Constitution of State, Art. 8, Sec. 9.

Mitehell Co. vs. Bank, 91 Texas. 361.

Bank vs. Terrell, 78 Texas, 450.

" Nolan Co. vs. State, 83 Texas, 182.

Dean vs. Lufkin, 54 Texas, 265.

Jefferson Iron Co. vs. Iart, 4+ S. W. Rep.. 321.

Robinson vs. Breedlove, 61 Texas, 361.

Loonie vs. Houston, 54 Texas, 517. ‘

You are, therefore, respectfully advised; that it is our opinion that
subjeet to and in acecordance with the constitutional provisions here-
in discussed, the county commissioners court has the power to create
an indebtedness for the comstruction of a courthouse and jail and
issue as an evidence of such inedbtedness interest-bearing warrants
for such purpose, notwithstanding the fact that the law also au-
 thorizes them to issue bonds for the purpose of borrowing money
to construct such buildings, the Act of the Twenty-sixth Legislature,
Chapter 149, referred to herein, requiring such election to be held
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only in case there is to pe a vond issue tor the construction of such
huildings.
Yours very truly,
J. T. SLUDER,
Assistant. Attorney General.

BONDS—COMMON SCHOOL DISTRICTS—VALIDATION
OF, ETC.

Ltascosa County Common School District No. 1, School House Bonds.
ATTORNEY GENERAL'S DEPARTMENT.

Avsriy, TExas, February 17, 1910.
Hon., W, M. Aberncthy, County Judye. Pleasanton, Texas.

Dear Siz:  After a thorough conference with the members of the
department upon the subject of the validity of this school district
and its authority to issue bonds,-we have reached the conclusion that
the same 1s a valid district and that legal and valid obligations may
be created in the issuance of bonds upon said distriet. ,

We are of the opinion that the houndaries of the district are suffi-
cient to identify the territory sought to be included in the district.
Being of that opinion, we have reached the coneclusion that if there
wire any question of its validity originally, such question has been
eliminated by the adoption of the -constitutional amendment on
August 3, 1909, and by the validating provision of Section 50, Chap-
ter 124 Acts of the Twenty-ninth Legislature. as amended by the
Thirty-first Legislature, Chapter 12.

The constitutional amendment referred to. which was adopted in
August, 1909, reads in part as follows:

“*Seetion 3a. Every school district heretofore formed, whether
formed under the general law or by special act and whether the ter-
ritory embraced within its boundaries lies wholly within a single
county or partly in two or more counties is hereby declared to be and
trom its formation to have heen a valid and lawful distriet.”’

You will observe that this language covers both common and in-
dependent school distriets and ineludes every district in the State,
whether it is a county line distriet or a district wholly within any
particular county and clearly makes valid the distriet under consid-
eration. Before the adoption of this constitutional amendment, how-
ever, the latter part of Section 50, Chapter 12, Aects of the Regular
Session of the Thirtyv-first Legislature, read in part as follows:

**The commissioners’ court shall designate such school distriets
by numbers; provided, that all school distriets in the State hereto-
fore laid out and attempted to be established by the proper officers of
any county and heretofore recognized by said county authorities as
school distriets of said county, are hereby validated in all respects as
though they had been duly and legally established in the first in-
stdnce.”’

This language as vou will see expressly, when read in connection
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with the balance of the act, applies to common school districts and is
evidently intended to reach just such quéstions as are involved in
this district,

We are of the opinion that either the Act of the Thirty-first Leg-
islature or the adoption of the constitutional amendment referred to
is sufficient to make valid the district under consideration.

We are also of the opinion that it is the duty of the commissioners’
court to proceed to the issnance of the bonds authorized by vote of
the people at an election held for that purpose in this distriet. and
vou are respectfully so advised. ‘

Yours very truly,
' dJ. T. SLUDER.
Assistant Attornev General.
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STATE DEPOSITORY—UNION BANK & TRUST CO., DALLAS
—NATION N ATE BANK.

State bank, which is a State depository, may convert itself into national

bank, without affecting the obligation of contract with State as State
depository.

ATTORNEY GENERAL'S DEPARTMENT.

Avstin, TExag, September 15, 1908.
ITon, Sum Sparks, State Treasurer, Capitol. M

Sir: I have your letter of the 11th instant, in which you say:

I have been advised by the Union Bank & Trust Co. of Dallas
that 1t is the intention of that institution to convert itself into a na-
tional bank.

“‘The said bank i1s a State depository.

“‘Please advise me if the contract made with the Union Bank &
Trust Co. by the State will in any manner be affected should the said

_bank be converted into a national bank.’’

In reply T beg to say that while vour question appears not to have
heen decided by our State courts, T am of the opinion that it should
he answered in the negative.

Rev, Stats, UL S., See. 5154; Fed. St. An., Vol. 5. p. 110, and note.

Metropolitan Bank vs. Claggett, 141 U. 8., 520.

Michigan Insurance Bank vs. Eldred, 143 U. S.. 293.

City Natl. Bank of Poughkeepsie vs. Phelps, 97 N. Y., 44

National Bank vs. Clark, 44 Barb., 26.

('offey vs. National Bank, 46 Mo., 140.

Ean’s Admr. vs. Exchange Bank, 79 Mo., 182

Thorp vs, Wedgeforth, 56 Pa. St., 82.

Kelsey vs. National Bank, 69 Pa. Sta., 426.

Atlantiec National Bank vs, Harris, 118 Mass., 147.

Bank vs. MeIntire, 40 Ohio St.; 536.

Savings Bank vs. Sachtleben, 67 Tex., 422,

Austin vs. Teenmseh National Bank, 19 Neh., 412: 539 Amer. St.,
343, and note.

Truly vours.
W, E. HAWEKINS,
Acting Attorney General.

SCHOOL LANDS, PURCHASER OF—FORFEITURE FOR NON-
PAYMENT, PAYMENT THROUGH MISTAKE, BEING
APPLIED TO OTHER LANDS.

ATTORNEY GENERAL'S DEPARTMENT.
AustiN, TEXAS, September 21, 1908.

ITon. Sam Sparks, State Treasurer, Capitol.

Sir: We are in receipt of vour letter of the 19th instant which is
as follows:
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“On July 27th, 1908, this Department received a remittance of
$360.29 from A. L. Green of Stanton, Texas, with a letter instruct-
ing that it be applied as interest on the following school land ac-
counts in Andrews County, Texas:

““On sections 8, 9, 10 and 11, block A-51, account W. A. Ras-.

berry, from March 17, 1906, to November 1, 1907 ......... $180.96
“*On section 24, block A-51, and sections 3, 4, and 5, block

A-32, account 'W. J. Rasberry, from March 17, 1906, to

November 1, 1907,

Total L e $360.29

““The sum of $179.33 was credited to the four sections last men-
tioned above as requested., but the sum of $180.96 which he ve-
quested to be applied on Sections 8, 9, 10, and 11, Block A-51, could
not be credited to the accounts for the, reason that the interest dune
November 1, 1907, on those Sections had been paid previous to this
remittance. Sections 8, 9, 10, and 11, Block A-51, Andrews County.
stand on the records of the Ty easury Department in the name of J.
F. Vincent. For that reason the sum of $180.96 was returned to A.
L. Green at Stanton, Texas, on August 29, 1908. This money was
~again placed in the Treasury Department by said A. L. Green on
September 18, 1908.

““On September 18, 1908, said A. L. Green made affidavit and
presented to the Treasury Department stating that the payment of
the sum of $180.96 made to the Treasury Department by him on July
27, 1908, was not intended by him as a payment of interest on Sec-
tions 8, 9, 10 and 11, Block A-51, Andrews County, but was intended
as a payment of interest due November 1. 1907, on Secfions 1, 2, §,
and 9, Block. A-52, Andrews County, standing in the name of W. A
Rasberrv A copy of said affidavit is attached hereto.

““The accounts for Sections 1, 2, 8, and 9, Block A-52, Public
School, Andrews County, in the name of W. A. Rasberry, have been
declared forfeited by the Commissioner of the General Land Office
for non-payment of interest due November 1. 1907. said forfeiture
having been declared sinee July 27, 1908.

““Will you give me your opinion on the two questions following:

““1. Was the payment of $180.96 made by A. L. Green, referred
to above, a payment on July 27, 1908, of interest due November 1,
1907, on Sections 1, 2, 8 and 9, in Block A-52, Andrews County,
which stood on the books of the Treasury Department in the name
of W. A. Rasberry?

‘2. Was said payment on July 27, 1908, sufficient for this De-
partment on this date to notifv the Commissioner of the General
Land Office that money was in this Department on July 27, 1908, to
pay the interest due November 1, 1907, on said Sections 1, 2, 8 and
9, Block A-52, Andrews Countv in the name of W. A. Rasberrv
and to request that he reinstate the accounts?’”’

Said affidavit referred to in the abové letter is as follows:

‘“The State of Texas,
“County of Travis.

‘‘Before me. the nndersigned authority. on this dav personally ap-
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peared A. L. Green of Stanton, Texas, known to me, who being first
duly sworn, deposes as follows:

‘““That he, the said A. L. Green was the remitter of the sum of
three hundred sixty and 29-100 ($360.29) dollars referred to in the
foregoing certificate from Hon. Sam Sparks, State Treasurer. That
the remitting of the sum of one hundred eighty and 96-100 ($180.96)
dollars as interest to November 1, 1907, on Sections 8, 9, 10 and 11,
Block A-51, Andrews County, for the account of W, A. Rasberry, :
was a clerical eror. That the said W. A. Rasberry does not own and
never did own said sections of land. That said W. A. Rasberry did
own Sections 1, 2, 8 and 9, Block A-52, public school land in Andrews
County, and that said W. A. Rasberry paid to him, the said A. L.
Green, the aforesaid sum of one hundred eighty and 96-100 ($180.96)
dollars, to be remitted to Hon. Sam Sparks, State:Treasurer, as in-
terest on said Sections 1, 2, 8 and 9, Block A-52, referred to above.
And that the remittance of one hundred eighty and 96-100 ($180.96)
dollars, to Hon. Sam Sparks, referred to in the foregoing certificate,
was for the purpose of paying all interest due to November 1, 1907,
on said Sections 1, 2, 8 and 9, Block A-52 for account of W Al
Rasberry.

(Signed) ““A. L. GREEN.

“Sworn to and subseribed before me on this 18th day of Septem-
ber, A. D., 1408.

« (Seal) (Signed) ““H. L. HAYNES,

“Notary Public, Travis County, Texas.”’

Answering vour questions in their order, I beg to say:

1. Revised Statutes, Article 4218p, contains the following pro-
visions:

**All purchase money due upon lands, as well as acerued interest,
and all other moneys arising from the sales or leases of said
lands shall be paid by the purchaser or lessee direct
to the Treasurer of the State, who shall cause an accurate
account to be kept with eaéh purchaser, and who shall
execute duplicate receipts for all sums of money paid to
him under the provisions of this chapter, one of which receipts
shall be delivered to the purchaser or his agent, and the other trans-
mitted to the Commissioner of the General Land Office.’

It will be noted that in Revised Statutes, Article 4218p, both pur-
chasers and lessees are included.

Rev1sed Statutes, Article 4218u, is as follows:

* All lessees shall pay the annual rents due for leased lands di-
rectly to the Treaurer of the State, who shall execute receipts in
duplicate for each payment made by any lessee, one of which re-
ceipts shall be delivered to the lessee and the other transmitted to
the Commissioner of the General Liand Office. The Treasurer shall
cause to be kept an accurate account with each lessee, and the Com-
missioner of the General Land Office shall file in his office all appli-

cations and other papers relating to leases, and keep a record of all
leases made which papers shall constltute a part of the records of
his office.’

It will be observed that Al‘mcle 4218u, applies to lessees only,
purchasers not being mentioned.

i
N
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In the case of Anderson vs. Terrell, 8 Texas Ct. Rep., 312, our
Supreme Court held that the foregoing provisions of Revised Stat-
utes, Article 4218u, require the State Treasurer to keep the accounts
therein mentioned with the lessee rather than with the land.

It seems to me that said decision will apply as well, under
Article 4218p, to accounts with purchasers from the State of public
school lands.

Revised Statutes, Article 4218k, containg the following provisions:

‘“‘Purchasers may also sell their lands, or a part of the same, in
quantities of forty acres or multiples thereof, at any time after the
sale is affected under this chapter, and in such cases the vendee or
any subsequent vendee, or his heirs or legatees, shall file his own
obligation with the Commissioner of the General Land Office, to-
gether with the duly authenticated conveyance or transfer from the
original purchaser and the intermediate vendee’s conveyance or
transfer, if any there be, duly recorded in the county where the land
lies or to which said countv may be attached for judieial purposes, to-
gether with his affidavit, in case three years’ residence has not al-
ready been had upon said land and proof made of that fact, stating
that he desires to purchase the land for a home, and that he has in
good faith settled thereon, and that he has not acted in collusion
with others for the purpose of buying the land for any other person
or corporation, and that no other person or corporation is interested
in the purchase, save himself, and thereupon the original obligation
shall be surrendered or cancelled or properly credited, as the case
may be, and the vendee shall become the purchaser direct from the
State, and be subject to all the obligations and penalties prescribed
by thls chapter, and the original purchaser shall be absolved in Whole
or in part, as the case may be, from further liability thereon.’

‘Without here expressing a ‘definite opinion upon that feature,. it
will perhaps be sufficient for present purposes to say that these
statutory provisions appear to treat a substitute purchaser as a pusr-
chaser from the State, and that the courts would probably hold that.
whenever the State Treasurer received notice from the Commissioner
of the General Land Office of the filing in that office of a conveyvance
of public school lands and substitute applications and obligations
therefor, it is the duty of the State Treasurer to thenceforth carry.
in the name of said substitute purchaser, the account which has
theretofore stood on the books of the State Treasurer in the name of
the original purchaser from the State, and so on, for each success-
ive transfer of the land.

It will be noted that in said case of Anderson vs. Terrell the state-
ment of facts shows that the direction given to the State Treasurer -
for the application by him of the payment was that it should be
credited to lessees’ account, no land being deseribed or mentioned;
while in the case submitted by you the directions accompanying the
remittance which reached you on July 27, 1908, specified that a cer-
tain part of such remittance was to be credited on certain sections of
land, (describing them), in the name of Rasberry, although vour
books do not show that land in his name, but do show that land in
the name of J. F. Vincent, and that interest thereon due November
1, 1907, had already been paid.
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I am inclined to believe that because of this difference between
the facts of the two cases the decision in the Anderson case will
hardly apply to the case presented by you, and that it is to be
gravely doubted whether or not any portion of said remittance of
July 17, 1908, should be treated by you or by the Commissioner of
the General Land Office, or that it would be regarded by the Supreme
Court, as a payment made as of that date upon Sections 1, 2, 8 and
9, in Bloek A-52, which, it appears, in fact stood at that date upon
vour books in the name of Rasberry, but which were not mentioned
in the letter of remittance from Rasberry’s agent, Green. The
gravity of the matter is apparent in view of the fact that interven-
ing rights to said Section 1, 2, 8 and 9, in said Block A-52, or part
thereof, may have set up since said forfeitures occurred.

Upon the whole, T am of the opinion that until the Supreme
Court shall hold otherwise, you should decline and refuse to recog-
nize or treat any portion of said remittance as a payment of interest
on July 27, 1908, upon said Sections 1, 2, 8 and 9, in said Block
A-52. If this conclusion is erroneous, Mr. Rasberry has his remedy,
arrd the decision of the Supreme Court upon the question involved
will be of value to your Department and to the General Land Office.

2. I am of the opinion that you are not authorized to now cer-
tify to the Commissioner of the General Liand Office that any portion
of said remittance was, a payment of interest as of date July 27,
1908, upon said Sections 1, 2, 8 and 9, in said Block A-52. The af-
fiant’s declaration at this time as to what were his intentions in
making said remittance can not change the legal effect of such re-
mittance, your duty in the premises.

I can not conceive any theory upon which you are authorized to
consider for any purpose, or to base any official action whatever
upon, the afor esaid affidavit.

Respectfully, .
Wu. E HAWKINS,
Assistant Attorney General.

COUNTY DEPOSITORY.

County depository which has heretofore been the depository of county, but
at a subsequent selection of depository a different banking institution is

selected, old depository has sixty days within which to turn over funds
of county.

ATTORNEY GENERAL’S DEPARTMENT.
~ AvstiN, Texas, January 30, 1909.
Myr. Jos. Sheridan, Cashier the Buchel National Bank, Cuero, Texas.

Sir: We have vour letter of recent date from which it appears
that your bank is a county depository, and that you desire from this
Department a construction of Section 24 of Chapter 164 of the
General Laws of the Twenty-ninth Legislature of Texas (1905), pro-
viding a system of State, county and city depositories.

The preceding Sections 20, 21, 22 and 23 provide for county de-
positories and for the selection thereof by the county commissioners
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of the respective eounties, and for the execution of a bond.by such
county depository, ete. Then. follows said Section 24, as follows:

““‘Section 24. As soon as said bond be given and approved by the
commissioners court, an order shall be made and entered upon the
minutes of said court designating such banking corporation, asso-
ciation or individual banker as a depository of the funds of said
county until sixty days after the time fixed for the next selection of
a depository; and thereupon it shall be the duty of the -county
treasurer of said county, immediately upon the making of such
order to transfer to said depository all the funds belonging to said
county, and immediately upon the receipt of any money thereafter
to deposit the same with said depository to the credit of said
county; and for each and every failure to make such deposit the
county treasurer shall be liable to said depository for 10 per cent
upon the amount not so deposited, to be- recovered by civil action
against such treasurer and the sureties on his official bond in any
court of competent jurisdiction in the county.”’

With reference to said Section 24 you say:

““You will note this is conflicting; one gives us the right to retain
the funds for sixty days longer in the event we should lose out in
bidding; on the other hand, it gives the county treasurer the right
to check it all out and transfer it immediately after five days, ete.”

The question upon which you.desire our opinion is this: In the
event your bank should not be the successful bidder as county de-
pository for the next term preseribed by law, will it have the right
to retain the county deposits until sixty days after the time fixed
for the next selection of a depository, or will it be required by law
to turn over the county deposits to its successor as such county de-
.pository immediately after the commissioners court shall have ap-
proved the bond of such successor and shall have made and en-
tered in the minutes of the court an order designating such successor
as the ecounty depository, it being made by said Section 23 the duty
of the successful bidder to file its bond within five days after its
selection as such county depository.

In reply to your inquiry, I beg to say that I am of the opinion
that the view first above presented should prevail, and that your
bank, as the existing county depository, will be entitled to retain
the county deposits until sixty days after the time fixed by law for
the next selection of a county depository. I am of the opinion
that the provision in Section 24, requiring that immediately upon
the making by the commissioners court of the order designating a
depository of the funds of the county, it shall be the duty of the
county treasurer to transfer to said depository all the funds be-
longing to said county, was intended by the Legislature to be appli-
cable to only the inauguration of the system in a given county and
is not thereafter applicable in that county. '

You will note that the provision for an immediate transfer to the
county depository of all the funds belonging to such county is, by
the terms of the law, made operative upon the county treasurer only
and that it does not apply to county depositories.

In other words, as I understand this statute, its purpose was to
promptly put the system of ecounty depositories into operation
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throughout the State, and to require the county treasurer of a
given county to turn over the county funds to the county depository
of his county immediately after it became entitled under the law
to receive such deposits, and immediately upon the receipt of any
money thereafter to deposit the same with said depository to the
credit of said county and to provide that after the system shall have
been inaugurated in such county, the county depository selected and
designated by the commissioners court and authorized under the
law to act, shall be entitled to continue to so act and to retain the
county deposits in its hands until sixty days after the time fixed by
law for the next selection of the county depository for that county.
Respectfully,
Wu. E. HAWKINS,
Acting Attorney General.

BONDS, PROCEEDS OF, ETC.—COUNTY DEPOSITORY—
COMMISSIONERS COURT.

Commissioners court can not legally accept bid for county’s funds, waiving
interest on proceeds of sale of bonds kept on hand by such depository
until expended by said court for the purposes of their issuance.

ATTORNEY GENERAL’S DEPARTMENT. .

Avustin, TExas, December 23, 1909.
Judge John L. Young, County Judge of Dallas County, Dallas, Texas.

Sir: We are today in receipt of your letter of yesterday, in which
you say:

““I attach hereto a copy of a bid submitted to the commissioners
court of Dallas County today by the City National Bank of Dallas,
for three series of bonds, aggregating $875,000 issued by said
county, as indicated by said bid. We desire to be officially advised
in writing by your department as to whether or not the court can
legally eomply with the second condition of said bid thereby waiv-
ing the interest on the money received for said bonds until it is
lawfully and regularly expended for the purposes for which the
bonds were issued.”’

Said copy of said bid shows that the bid embodied three express
conditions, the second of which is therein set out as follows:

‘“‘By proper action of the commissioners court the proceeds of
the sale of these are to be deposited with the City National Bank of
Dallas, without interest, and to so remain on deposit until lawfully
and regularly expended for the purposes for which the bonds were
issued.”’ : :

The issues involved in this matter must be controlled by what is
known as the County Decpository Law, which was enacted by the
Twenty-ninth Legislature of Texas (Acts 1905, page 392-5), which
was designed to at once secure the several counties in the safe keep-
ing of county funds and provide a revenue to such counties, re-
spectively, in the form of interest upon such funds while held on
deposit to the credit of the county in such county depository. Con-
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sequently, back of the question formulated by you lies the inquiry
as to whefher this bidder is or is not the legally oonstituted county
depository of Dallas County.

Your letter does not state whether such bldder is or is mot such
-county depository. However, I am today informed orally by your
personal representative, J. Lawson Goggans, Esq., that the Trinity
National Bank was the County Depository of Dallas County down to
the date of its recent merger with this bidder, the City National
Bank of Dallas, and that the latter is now, or that prior to the ac-
ceptance of its bid -for said bonds and the deposit of proceeds of
sale of such bonds to the credit of Dallas -County, such bidder will
become and be the duly constituted county depos1tory of Dallas
County.

I will, therefore, undertake to answer your question upon that
assumptlon

Looking, then, to the provisions of said County Dep051tory Law,
we find among them ‘the following:

The county commissioners of each county are required to receive
every two years from banking incorporations, associations or indi-
vidual bankers in the county bids to become “the depository of the
funds of such county.”” (Sec. 20, as originally enacted and as
amended by the Thirtieth Legislature, Chapter CVIII, page 208.)

Such bidder is required to submit to the county judge ‘‘a sealed
proposal, stating the rate of interest that said banking corporation,
association or individual banker offers to pay on the funds of the
county for the term between the date of such bid and the next reg-
ular time for the election of a depository.”” (See. 21.) °

Such commissioners court is required ‘‘to publicly open said bids
and cause each bid to be entered upon the minutes of the court and
to select as the depository of all the funds of the county the bank-
ing corporation, association, or individual banker offering to pay the
largest rate of interest per annum for said fund; provided the com-
missioners court may reject any and all bids.”” (Sec. 22.)

It will be noted that the depository is to thus acquire the right
to become the actual depository of ‘‘all the funds of the county’’
and that the successful bidder is to be the one which offers to pay
therefor ‘‘the largest rate of interest per annum.’”’

It is true that the commissioners court is authorized to reject any
and all bids, but that is merely a precautionary provision for the
protection of the county in the selection of a county depository and
does not affect the relative rights and duties of the depository and
of the commissioners court after the selection :of the depository has
been made and after it has given bond as such depository in accord-
ance with the law.

Said Section 22 then proceeds thus: ‘‘The interest upon such
county funds shall be computed upon the daily balances of (to) the
credit of such county with such depository and shall be payvable to
the county treasurer monthly and shall be placed to the credit of
the jury fund or to such funds as the commissioners court may
direct.”’ .

Section 23 requires that within five days after the selection of such
depository the successful bidder shall execute and file. with the
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county clerk a bond in an amount not less than the total amount of
revenue of such county for the entire two years for which the same
is made ‘‘conditioned for the faithful performance of all the duties
and obligations devolving by law upon such depository,’” ete.

This statute further provides that ‘‘as soon as said bond be given
and approved by the commissioners court’’ the successful bidder
shall be designated as the ‘‘depository of the funds of said county’’
and that ‘‘thereupon it shall be the duty of the county treasurer of
said county, immediately upon the making of such order of transfer
to said depository of the funds belonging to said county, and imme-
diately upon the receipt of any money thereafter to deposit the
same with said depository to the credit of said county.’”’ (Sec. 24.)

It is, therefore, evident that it was the legislative intent and pur-
pose to require:

1. That each county in the State shall designate a county de-
pository.

2. That such depository shall be.entitled to have and receive and
that it is the duty of the county to place in such depository .to the
credit of the county all the funds of the county, no matter from
what source same may have been derived or for what purpose they
are to be applied.

3. That such depository is to pay and that the county is to re-
ceive interest upon all such deposits and that such interest shall be
computed upon the daily balances to the credit of such county in
the hands of such depository.

4. That no time must be lost unnecessarily in the selection and
qualification of such county depositories and in getting the county’s
funds of every nature and character whatsoever into such depository
to the credit of the county, in order that the county may receive in-
terest upon such deposits calculated upon daily balances to the
credit of the county in such depository.

It is true that, under the provisions of Section 25, in the event no
qualified bidder submits a proposal to act as:county depository, or
in case no bid for the entire amount of the county funds shaill be
made, or in case all proposals made shall be declined, the commis-
sioners court is given the power and it is made their duty to deposit
the funds of the county with any one or more banking corporations,
associations or individual bankers in the county or any adjoining
counties in such sums and amounts and for such periods of time as
may be deemed advisable by the court: but this statute requires in
Section 25 that all such deposits shall be ‘‘for such periods of time
as may be deemed advisable by the court and at sucl rate of interest
not less than one and one-half per cent per annum, as may be agreed
upon by the commissioners court and the banker or bankmg con-
cern receiving the deposit, interest to be computed upon daily bal-
ances due the county treasurer’’ and these alternative provisions of
the statute themselves emphasize the unquestionable purpose of the
Legislature to require that all the funds of the county shall, as far as
pos51b1e produce mtelest for the county, which shall be plaeed to
the credit of the jury fund or of such funds as the commissioners
court may direct.

T am, therefore, of the opinion that the above mentioned bid for
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said bonds can not legally be accepted by the commissioners court
of Dallas County, because of the second condition therein expressed,
for the reason that the law requires that all the funds of the county
on deposit to its credit in the county depository of the county shall
bear interest. at the rate specified in the accepted proposal under
which such bank became the county depository of Dallas County.
In other words, the law contemplates that all the funds of the county
shall be kept in the county depository and shall bear interest calcu-
lated on daily balances to the credit of the county. '
I beg to add that the views herein expressed are strictly in har-
mony with several opinions heretoforegiven by me, on different
occasions, relative to the proper construetmn and meanmw of said
statute.
Respectfully,
Wi, E. Hawgixs,
Assistant Attorney General.

COMMISSIONERS COURT—COUNTY DEPOSITORY—IN-
TEREST—DEPOSITORY LAW—CONTRACT.

County depository can not transfer its contract to another bank, and com-
missioners court has power to revoke order granting original contract.
Bonds, proceeds of sale of, must be placed with county depository, and
draw interest the. same as other county funds. Commissioners court
can not sell bonds at a price less than par and accrued interest.

ATTORNEY (GENERAL’S DEPARTMENT.

Avustin, Texas, January 29, 1910.
Hon. Johm L., Young, County Judge, Dallas, Texas.

DEeAr Sir: Your favor of the 27th instant was duly received. Your
said letter is as follows:

““On December 23d, 1909, Hon. William E Hawkins, then office
assistant to the Attornev General rendered a decision on a tenta-
tive contract proposed to be made between the City National Bank
of Dallas and the County of Dallas, concerning the sale of $875,000
or road, bridge and viaduct bonds issued by the county. A reference
to the records of your office will doubtless disclose a copy of this
opinion and data upon which it was based, so I shall only refer to
them herein instead of setting them oui in full.

““In this opinion, Mr. Hawkins assumed that the City National
Bank of Dallas was then, or would ymmediately hecome, the desig-
nated depository of county funds off Dallas County and upon that
assumption proceeded to consider the question submitted. This as-
sumption may have been unwarrantable and the commissioners
court of Dallas County therefore desires to ask your Department
for a substitute opinion upon the following statement of facts:

“In January or February, 1909, the county judge' of Dallas
County advertised for bids for depos1torv of its county: funds, as
provided by law, The Trinity National Bank of Dallas being the
highest bidder, was awarded the contract as depository "of Dallas

1
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County for a term of approximately two years from that date and
filed bond for $800,000, being the total current revenues of Dallas
County for the two years prior to that date, as required by law,
which bond was duly accepted and approved by the county commis-
sioners court. This arrangement continued unchanged until Decem-
ber 11th, 1909, when the directors of the Trinity National Bank of
Dallas made a tentative transfer of its assets, including the depository
contract with Dallas County, with the City National Bank of Dallas.
it being contemplated that this action should be ratified at a meet-
ing of the stockholders of Trinity National Bank of Dallas ealled and
convened the following month pursuant to law, at which contem-
templated meeting the arrangement, if ratified, would stand, and, if
disapproved, would fail. On December 22d, 1909, the City National
Bank of Dallas, not being at that time the technical depository of the
county funds, made offer to purchase the issue of bonds herein-
above mentioned, proposing to pay the prinecipal and accrued in-
terest to date of purchase, upon the conditions set forth in the bid.
and the commissioners court of Dallas conditionally accepted the
proposal. Following this agreement between the bank and the
county, the matter was submitted to your Department, as already
mentioned herein, and upon the rendition of the opinion disapprov-
ing the contract, the matter has since remained in statu quo.

““On January 11th, 1910, the stockholders of the Trinity National
.Bank of Dallas, at regular annual meeting voted to effect the trans-
fer of all of the assets of said bank to the City National Bank of
Dallas and to go into voluntary liquidation.

““Herewith, you will find a copy of the bid of Trinity National
Bank for depository of Dallas County funds: the order of the court
accepting the bid: the bond filed by the bank: the order of the
court approving the bhond, and the order putting Trinity National-
Bank of Dallas into liquidation, all of which instruments speak for
themselves. The commissioners court has not taken any formal
action with regard to the matter of the transfer of this depository
contract from one of these national banks to the other. The City
National Bank is prepared, as principal, to furnish us a satisfactory
bond as our depository, provided we will ratify and approve the
transfer of the depository contract hereinabove mentioned.

“The questions, which the court desire answered, are:

(1) TUnder the circumstances shown, has the commissioners
court of Dallas County the legal authority to approve or ratify the
transfer or assignment of its depository eontract, for the unexpired
term thereof, from the Trinity National Bank to City National Bank
of Dallas and «cceept a satisfactory new bond from the latter bank,
or is it necessary for the court to proceed to the selection of an-
other depository for such unexpired term, in the manner provided
for the selection of a depository at the regular time for such selection?

““(2) TIn advertising for and accepting proposals for a county
depository, can the court legally advertise for and accept a proposal
on what we may term a ‘graduated’ basis, 1. e., could such proposal
be to pay different rates of interest on different funds, 4 per cent
on general revenue funds and 3 percent on funds derived from thesale
of eounty bonds. to he caleulated on the daily balances to the credit
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of each particular funds? Could such proposal legally be upon a
graduated basis according to the total amount held by the depository
to the eredit of the county, thereby paying different rates of interest
on the amount of the total daily balances to the credit of the county.
irrespective of the particular funds to which the moneys belong?
To illustrate the point, could the proposal legally be to pay 4 per
cent on all amounts to the credit of the county up to $100,000; 3 per
cent on all amounts to its credit in excess of $100,000 and less than
$200,000, and 2 per cent on all amounts in exeess of ‘5200 000 and
less than $300,0007

““(3) Whether the proceeds of the sales of issues of county bonds
for special purposes must necessarily be treated as depository funds
under all circumstances, or whether such special funds may not be
handled outside of the provisions of the depository law, especially
where the funds come to the eountv during an interim W}nle there is
no legally constituted depository in existence, or the existing depos-
itory makes no objection? In other words, must the money derived
from the sale of these bonds necessarily be placed in the depository
and draw interest under a depository contract, when there is such
a depository in existence under contract to pay such interest?

‘“(4) Whether funds produced by a sale of bonds on a desir-
able basis to a bank, which requires that the funds be left in its pos-
session until lawfully disbursed for the purposes for which the
funds are created, ever come into the hands of the county in such
an unqualified sense as to make them sub]ect to the terms of the de-
positorv law?

““(5) 'Whether, under the facts as above stated, the county may
lawfully make the contract proposed with the Clty National Bank
of Dallas, thereby selling to it the issues of bonds hereinabove
mentioned ?

‘“(6) Can Dallas County sell the above mentioned bonds at par’
on credit, the deferred payments to be made as the county peeds the
money during the progress of the work, for which the bonds are to
be issued, and to be secured by a satisfactory bond of the purchaser,
bonds to be delivered at this time and title thereto to pass to the
buyer immediately ?"’

Before answering your specific questions in the order named, we
wish to say that the assumption made by Mr. Hawkins in his Opmwn
of December 23, 1909, namely, that the City National Bank of Dallas
would become the county depository of Dallas County before the
proceeds of the honds were realized, is immaterial to your inquiry.
If such bank was not the depository, still the depositories act of the
Twenty-ninth Legislature clearly contemplated that the proceeds of
such bonds should be placed in the county depository and in the
event said bank should not be the depositery, said law would re-
quire immediate transfer of those funds to the duly selected and
qualified county depository.

In reply to your questions we hold:

1. Under the facts stated by you, it is our opinion that the
Trinity National Bank, by voluntarily going into liquidation and
merging its identity with the City National Bank, and transferring
all its assets and property to the last named bank, has rendereditself

\ ks .
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incapable of and incompetent to perform the duties and funections of
a county depository. By its voluntary action it has made impos-
sible the performance of its contract with the county of Dallas, and
therefore, the said contract is terminated. In legal contemplation,
the situation provided for in Section 27 of the depositories act now
exists and the commissioners court would have authority fo revoke
tevoke the order creating the Trinity National Bank as depository.
By its said voluntary action, the Trinity National Bank has also, in
our opinion, made impossible the performance of the conditions pre-
scribed in Section 31 of said depositories act, in event the commis-
sioners court should decide to act thereunder.

We are further of the opinion that it is beyond the power of the
commissioners court to ratify the transfer of the depositories contract
made by the Trinity National Bank to the City National Bank in
that no such authority is conferred expressly or by implication by
the depositories law or by any other statuté. The commissioners
court have only such powers as are expressly granted by statute ot
by necessary implication therefrom, and we fail to find any authority
for the commissioners court of Dallas county to confirm, ratify or
cunsent to the agreement made between said two banks so as to
effect the creation of the City National Bank as a county depository.
The commissioners court should take action without delay to revoke
the order creating the Trinity National Bank as depository.
and to proceed under the provision of Section 30 of the depositories
law to select a new depository in that the legal effect of the actions
of said Trinity National Bank is the same as if no selection of a
depository had been made at the time provided by law.

9. By a literal construction of the provisions of the depositories
act, it might be that there is no legal objection to the commissioners
courts accepting a proposal for a county depository where the bids
are made upon a ‘‘graduated’’ basis, such as you illustrate, but it
is our opinion that both the letter and spirit of said law seems to
contemplate that the bids should be for interest upon all county
funds without reference to the different classes of funds and regard-
less of the amount of such funds as may come into the depository
during the term of the contract, and that such bids should be for
a specified rate of interest upon the entire funds. The statute does
not seem to contemplate a bid upon daily balances different in rate
of interest as to certain classes of funds or different in rate of in-
terest between certain portions of the total county funds, arbitrarily
classified by contract. This question is one of some difficulty, but we
think the commissioners court should require a specified rate of in-
terest in the bids upon all ecounty funds without reference to the
class of same and without reference to graduated amounts.

3. As is well pointed out by Mr. Hawkins in his opinion above
referred to, the county depositories act requires all county funds to
be placed in the custody of the depository selected, without unnee-
essary delay. If the proceeds of these county bonds should be re-
ceived at a time when there is no legal depository to receive the same,
yet it is the duty of the commissioners court to select a depository
at once and when same is selected and legally designated, the said
funds must be transferred to and placed in the hands of the depos-
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itory. We think the circumstance that such funds might come into
the possession of the county during an interim in which there is
no legally constituted depository, makes no difference, nor do we
think that if there was a duly constituted depository in existence its
consent or failure to make objection to the handling of such special

funds outside of the provisions of the depository law could in any
manner control the operation of said law.

4. We think your fourth question should be answered in the
affirmative, because if the sale of bonds to the bank passes the title
to the said bonds, but does not entitle' the :county immediately to
the proceeds thereof this would, in legal effect, be a credit sale,
which the commissioners court would have no power or autnorlty
to make, as shown by the authorities hereinafter cited. If the sale
should be such as to pass title to the bonds.and make the proceeds
the immediate property of the county, then, notwithstanding the pro-
vision of the contract that the funds should remain in the hands
of the bank, it would be legally sold and the funds would belong to
the county and remain in the hands of the bank as the agent of the
county. Tn such event, the provisions of the depositories law re-
quiries the mmedlately transfer of said funds to the legally se-
lected depository and in case such bank should be the depository, the
said funds would draw interest the same as other county funds.

5. We do not think under the facts stated by yvou that the county
commissioners court has any lawful authority to make the contract
proposed by the City National Bank of Dallas, not only because the
depositories law would be itself circumvented, but for the additionai
reason that a sale of the bonds in acordance with the proposal of

said bank would be subject to two objections rendering sald contract
illegal :

(a) Beecause said arrangement would be in effect a sale at less
than par with acerued interest; and, .

(b) Because such sale Would be in reahty a credit sale.

It would. be beyond the power of the commissioners court to make
a sale of either character. Article 918b, Sayles Civil Statutes, pro-
vides that such bonds ‘‘shall not be sold at less than its par value,
and accumulated interest, exclusive of commissions.”” The Act of
the Thirty-first Leglslature authorizing the issuance of bridge and
viaduct bonds, under which the greater number of these bonds
were issued, contains a similar provision. As we understand the
proposed purchase of these bonds, the value of same is to be deter-
mined at the date of the sale and the bonds continue to draw the
prescribed rate of interest, but the money is to be paid only when
necessary for the purposes for which the bonds were issued, said
deposit to be without interest. This seems’ to clearly be a sale at
less than par. (See Delafield vs. Illinois, 2 Hill, 159; 26 Womdel 8,
192; 8 Paige, 527.)

6. We are of the opinion that the county commissioners court
could pot make a credit sale of these bonds, as such courts are of
limited authority and in the sale of public bonds they are the special
agents of the county. The rule is Well estabhshed that when a power
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is conferred under these circumstances to sell bonds, they must be.
sold for cash or its equivalent. See Delafield vs. Illinois, 2
Hill, 159.)

We think that the fact that the bank offers to tender and provide
a satisfactory bond would not be material, because when the ftitle to
the bonds pass, the county is entitled to the proceeds thereof in
money or its equivalent. Doubtless it would be legal for the com-
missioners court to make a contract of sale of these bonds to be de-
livered and paid for at some future date, provided the bonds are to
remain in the possession of the county until the purchase price is
paid at par with accrued interest, exclusive of commissions, which
time may be only when the money is actually needed for the pur-
pose for which the issue was made. Further than this, we think
the commissioners court would have no legal authority to go.

Yours very truly,
JorN W. Brapny,
Assistant Attorney General.
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BELECTION LAW—SPECIAL ELECTION FOR STATE
SENATOR.

Notice of special election must be given, though it be held on same day ol
general election, etc.

ATTORNEY GENERAL'S DEPARTMENT.

’

AusTIN, TEXAS, October 23, 1908.

Hon. d. I'. Onion, San Antonio, Texas.

Drar Sm: In your letter of the 21st instant you state that ‘“it has
developed that the proclamation of the Governor for the General
Election does not include the clection of the senator for the 24th Sen-
atorial District to fill out the unexpired term of R. B. Green, de-
ceased.”’ -

You desire to know what® course should be pursued in order to
make the clection of the senator for that district legal and have such
election held on the same date that the General Election is held, on
November 3rd. .

Under Section 30 of the Terrell Election Law the Governor of the
State is required to give notice of all elections for State and district
ofticers, electors for President and Viee-President of the TUnited
States, members of Congress, members of the Legislature and all
officers who are elective every two years, and such notice shall be
egiven by proclamation by the Governor ordering the election at
least thirty days before the election, which proclamation shall be
mailed to the several county judges of the State.

Seetion 35 of said law reads as follows: .

“In all éases of vacancy in a ecivil office in the State, caused by
death or resignation or otherwise, the vacancy of whieh is to be
filled by election, the officer or officers anthorized by this act to order
clection shall immediately make such order, fixing the day, not ex-
ceeding thirty days after the first public notice of such order to fill
the unexpired term.”’

As the election of senator for this distriet is a special election and
there is no law authorizing that such election to fill.such vacancy -
shall be held at the next General Electien, after such vacancy occurs
I am of the opinion that without some notfice of this election, the
same would be illegal and void.

15 Cye. 322, and authorities there cited.

I am of the further opinion, however, that if the local notices of
the General Election published by proper authorities of your sena-
torial distriet have ineluded in said notices the election of the sen-
ator, that the election so held will be a valid election.

State vs. Thayer, 31 Neb., 82. '

It the local notices of the General Election do not include notice
of the senatorial election, in my opinion such election would be void
unless the voters of the distriet were otherwise notified of such
election. TIn other words. it has been held where the voters of the
distriet are not notified by proclamation of the Governor nor by any
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- other method pointed out by statute, if the voters of such district
have actual notice that an election is to be held for a certain purpose
and the voters attend such an election and such election is fairly
held, the same would be upheld as a legal and valid election.

10 Amer. & Eng. Ency. of Law, 629, and authorities there cited

Adsit vs. Osmun, 84 Mich., 420.

State vs. Lansing, 46 Neb., 514.

Norman vs. Thompson, 30 Texas Civ. App., 537.

Sneed vs. State, 40 Cr. App., 264.

Voss vs. Temell 40 8. W, 170.

If there has been no notme of any kind given of a senatorial
election to be held on the same date with the General Election, I am
of the opinion that such notice should yet be.given. The law re-
quiring a thirty day notice to be given prior to an election is held
'to be directory and not mandatory.

10 Amer. & Eng. Ency. of Law, 630 and authorities there cited.

You are, therefore, respectfully -advised that if the Governor’s
proclamatlon of a rerrular election to be held on the 3rd of November
did not contain notiee of the special election of a senator to fill the
vacancy caused by the death of Senator Green, and that there has
‘been no notice given in the senatorial district by the local authorities
of the counties of said district of such an election, that such notice
at least by the local authorities authorized by law to give such notice
in each county of your distriet should yet be given in the manner
provided By law. If there has been such notice given by the loecal
authorities in the counties of the senatorial distriet, I am of the
opinion that the same is sufficient and that the election will be valid,
and especially if the voters of the district have actual notice. of a
“special election held for the election of a snator on the same date
that the General Election is held, in any way such actual notice
may be given, as through the press, from the stump, or having the
names of the candidates for the senate printed upon the ballots
voted at the General Election.

Yours truly,
J. T. SLUDER,
Assistant Attorney General.

ELECTION LAW—CITY EXECUTIVE COMMITTEE. DIS-
QUALIFICATION OF MEMBERS OF.

City executive committeemen shal]l serve until successors are elected. An-
nouncement as candidate for public office does not disqualify party from
acting as chairman of city executive committee; police officer not dis-
qualified to act as member of city executive committee.

ATTORNEY GENERAL’S DEPARTMENT.

Avustin, TExAS, December 30, 1908.
Hon. John C. C. Corder, Dallas, Texas. -
DEar Sir: Your two letters, one of date of the 18th inst., and the
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other the 21st inst., both received. Upon the facts stated in your
two letters you ask the opinion of this Department:

1. Whether or not there is a legally existing Democratic Ex-
ecutive Committee in and for the city of Dallas; and

2. If there be such a committee, whether or not two named mem-
bers of the committee have not by their acts disqualified themselves
from further serving upon said ecommittee.

The facts pertinent to the inquiry as to whether there is a legally
existing Democratic Executive Committee, I take to be as folows:

Subsequent to the enactment of Section 128a of the Terrell
Election Law in the year 1905 the chairman of the county Demo-
cratic executive committee of Dallas County appointed a Demo-
cratic executive committee for the city of Dallas to serve until the
next election, as is provided in said Section 128a; that said committee
called a meeting of the members of the Democratic party of the city
of Dallas for the 20th day of April, 1907, which was thirty days
prior to the first election held under the present charter of the ecity
of Dallas, which was provided in said charter, Section 6, Article 14,
to be held on the sixth Tuesday after the going into effect of said
charter, which was the 21st day of May, 1907; that after said meet-
ing was called, there was selected a committee composed of a chair-
man and four members; that on the .... day of April, 1908, the
same being the first Tuesday in the month, there was held in the
city of Dallas a regular election, as provided in Section 1, Article 5,
of the charter of the city of Dallas. to elect a board of education com-
posed of the president and six members; that said committee selected
as aforesaid in April, 1907, failed to order a primary election to
nominate party candidates at said election of a board of education
and failed to call a mass meeting of the members of the Democratic
party thirty days prior to the date of said election for the purpose
of selecting a new committee.

Section 128a of the Terrell election law is as follows:

‘““Bach and every incorporated town and city in the State of
Texas, whether incorporated under general or special laws, may
make nominations for office in the following manner: In each of
said cities and towns there shall be an executive committee for each
political party, consisting of a city chairman and one member for
each ward,in said city or town, and in case said city or town is not
divided into wards, then there shall be selected four members of said
committee in addition to the city chairman. In all cities and towns
which now have a duly selected executive committee the same shall
serve until the next city election, and in cities and towns having no
executive committee the county chairman of the political party de-
siring to make nominations in such cities and towns shall appoint an
executive committee to serve until the next city eleetion shall be
held, and in each city and town in this State in which a political
party may desire to make nominations there shall be held, at least
thirty days prior to the regular election, an election at which there
may be nomingfedd by each political party, officers to be selected at
the next city election. and at which said election there shall be se-
lected the executive committee for said city or town herein provided
for. and in all such city primary elections the provisions of the law
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relating to primary elections and general elections shall be observed.
The executive committee herein provided for may decide whether or
not nominations shall be made by such political party in such city or
town, and in case it is decided that no nomination shall be made such
executive committee shall call a meeting of the members of such polit-
ical party at least thirty days prior to a'regular election, at which-a
new executive committee shall be selected to serve during the ensuing
term ;. provided, that this act shall not be construed to prevent inde-
pendent candidates for city offices from having their names upon
the official ballot, as provided for in Section 99 of this act.”

The question is: For what length of time was the committee se-
lected to serve, which was selected at the mass meeting, as above
stated, on the 20th day of April, 1907,—whether for one or for two
years.

Section 128a, above quected, after declaring that in incorporated
cities and towns there shall be an executive committee for each po-
litical party, provides:

1. The character of the committee; that is, that there shall be a
city chairman and one member for each ward, if the city is divided
into wards. If not, then a chairman and four members.

2. It provides that in cities and towns having a duly selected
committee, that such committee shall serve until the next city elec-
tion; that in cities and towns having no executive committee, that
the county chairman appoint such committee to serve as in case of the
existing committee until the next city election.

3. Said section then provides for primary elections for the pur-
pose: of electing party candidates for city offices and that at such
primaries the executive committee shall be selected. These primary
elections shall be at least thirty days prior to the regular election.

4. That the executive committee may determine whether or not
nomination shall be made by the political party they represent.

5. In case the committee decides not to have nominations, it is
provided that they call a meeting of the members of such political
party at least thirty days prior to a regular election, at which a new
executive committee shall be selected to serve during the ensuing
term.

The term for which the committees provided for immediately
after the going into effect of the act, that is the duly selected com-
mittees at the time the act took effect and therein constituted to be
Democratie executive committees in their respective cities, and the
committees selected by the chairman of the county executive com-
mittee should serve was provided to be until the next city election.
I construe this, however, to mean until the next city election at which
city officers should be elected, for the reason that it was provided
that their successors should be chosen at primaries for the nomina-
tion of party candidates to be held at least thirty days prior to a
regular election, or that in case no nomination should be made, at a
meeting of the members of such political party at least thirty days
prior to a regular election. It is plain that the committee provided
for to come into existence upon the going into effect of the law
should serve until thirty days prior to the next regular city election at
which officers of ‘the city should be chosen, at which time whether
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it was determined there should be primaries to nominate said offi-
cers or not, a new committee would be selected, and the committee
so elected or selected should serve during the ensumg term.

In construing a statute it is always proper to take into consider-
ation the purposes for which the law was intended.’

The function of an executive committee is to act for the political
party to which it belongs in connection with the conduct of primary
elections held to nominate party candidates. The only duty ex-
pressly preseribed by Section 128a is that the executive committee
therein provided for is to determine prior to city elections whether
or not nominations shall be made by the political party to which
such executive committee belongs. Other duties are imposed by the
provision that in all such city primary elections the provisions of the
law relating to primary elections and general elections shall be ob-
served. Their duties are relatively the same in respect to city elec-

tions as county executive committees are in respect to general elec-
tions.

In the case of county executive committees, they are elected for the
same term as county officers, that is, two years, their term of service
being the time intervening ‘between general elections. Their duties
are mainly in connection with the primaries preceding the general
elections and just before their term of office expires.

The charter §f the city of Dallas in Article 3, Section 2, provides
for the election every two years of a mayor and four commissioners.
Practically all the political and judicial powers of the city of Dallas
are vested in said mayor and four commissioners and the officers ap-
pointed by them. However, Article 5, Section 1, provides for the
election of a board of education composed of the president and six
members, the term of office of said board being two years. The elec-
tions of the board of education are held on the first Tuesday of
April of the years ending in even numbers and the elections of the
board of commissioners on the first Tuesday of April in the years
ending in odd numbers. So that there is a regular election provided
for on the first Tuesday of April every year.

Section 48 of Article 14 of said charter reads:

‘“All elections for the approval or rejection of bond issues, the
granting of franchises and the levying of special taxes, wherein
such matters shall be submitted to a vote of the taxpayers of the
city, shall be held at a general election in said city of Dallas, and
the elections held to elect members of the board of commissioners and
the board of education shall be the only elections in said city which
shall be denominated general elections.’

The question then is, whether the executive committee selected on
the 20th day of April, 1907 was to serve until the election of the
board of education in Aprll 1908, or until the next election of the

mayor and commissioners in Aprll 1909.

I am of the opinion that the committee under a proper construe- -
tion of said Article 128a should serve until their successors are
elected at a primary election held at least thirty days prior to the
first Tuesday in April, 1909, or until their successors are selected at
a mass meeting held at such time.
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There is no prov1s1on in the Dallas city charter in any way modi-
fying any of the provisions contained in said Section 128a of the
Terrell election law.

It is customary in most cities to have one election for the election
of all elective officers and the city of Dallas is an exception to the
general rule of cities in Texas, and I think throughout the United
States, in providing an election for school officers upon off years
when there are no elections for other elective officers. I think prob-
ably the intention of the Legislature in providing that the mem-
bers of the board of education be elected in two years other than
those when the mayor and commissioners are elected was to remove
these offices as much as possible from polities; otherwise I can see
no reason why such provision would have been made, because it cer-
tainly would have been less expensive to the city to hold one elec-
tion for the purpose of electing all its officers than it is to hold two:.

The duties prescribed in the city charter for the Board of Educa-
tion are generally to contract for, lease and purchase lots and to
construet buildings for school purposes and to make all needed re-
pairs and alterations in same; to furnish said school buildings with
all appropriate furniture, fixtures and apparatus; to sell or dispose
of school property when the same is necessary or advisable; to lay
off the city into such school districts as, in the judgment of the said
board, shall be proper: to increase or diminish said districts and to
change the boundaries thereof at pleasure; to employ superinten-
ents, teachers and such other persons as may be necesasry, and to fix
their compensation and prescribe their duties and to establish all
such regulations and rules deemed necessary by the board; to pro-
vide and maintain an efficient system of public schools in the city of
Dallas.

Section 4 of the same article provides: -

‘“Whenever the amount involved in any purchase or sale of prop-
erty proposed to be made by the Board of Education shall equal or
exceed the sum of one thousand dollars it shall be the duty of said
board to certify its action with respect to said matter to the Board
of Commissioners and said board shall have the power to veto and
nullify said action within five days after being mnotified thereof.’’
* % * Tt is provided that the members of the Board of Education
shall serve without salary.

It will he seen that the duties of said board are non-political. The
political tenets or affiliations of a eandidate for a position on the board
could have no possible bearing upon his gualifications to perform the
duties of his office. I think that the framers of the Terrell election
law had in view that school officers were not political officers.

Section 51 reads:

““At the election of school distriet officers or school officers for a
city, town or villaee, at which no other officer is to be elected, or elee-
tion, of officers of fire departments. any ballot may he used prescribed
by local authorities.’

Section 3. of Article 3. of the Dallas Cltv Charter, provides that

‘in case a primary election is held pursnant to the call or under the
direction of any. political party. or of any association of individuals

{
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for the nomination of candidates for the offices of mayor and com-
missioners, the candidates or persons voted for in said primary eleec-
tion shall be voted for at large by all of the legally qualified voters
in said city and upon the same plan and under the same system as is
provided for in the preceding section, it being the purpose of this-act
to nominate and eleet at large in said city the mayor and commis-
sioners, without restricting the nomination of candidates for either
position to any smaller designated territory within the limits of said
eity.”” There is no provision for or reference to any primary election
to be held for nominating the Board of Education.

Considering then 'the office to be performed by eity executive com-
mittees, that their prineipal function is to determine whether or not
there shall be party primaries and assist in and about such primaries,
and considering that these duties are to be performed for the election
suceeeding the election at which they are chosen, and considering the
character of the office of members of the Board of Education in the
city of Dallas, I am of the opinion that the election of the Board of
Edueation should not be taken into aceount in determining the time
of service for which the city executive committee of the city of Dal-
las is chosen.

You state that the chairman of the present city committee an-
nouneed as eandidate for representative to the Legislature of Dallas
county in the early part of the present year, 1908, and later with-
drew on acount of sickness. and ask whether or not this announce-
meni as a candidate for a public office disqualified him from aeting
as a chairman of the city committee under Section 60 of the Terrell
election law.

I am of the opinion that it does not. Said Section 60 reads:

*“No one who holds an office of profit or trust under the United
States or this State, or any city or town in this State, except a notary
public, or who is a candidate for office or who has not paid his poll
tax, shall act as judge. elerk or supervisor of any election; nor shall
any one act as ehairman or as a member of an executive committee
either for tho State or any district or county, who has not paid his
poll tax, ov who is a candidate for office. or holds any office of profit
or trust under cither the United States or this gta’fe or in any ecity
or town in this State, except a notary public.”’

The disquali fications stated in said Section 60 apply only to mem-
bers of executive committees, either for the State or any distriet or
county. Seetion 128a was enacted subsequently to Section 60, and if
it had been intended to adopt the disqualifieations eontained in See-
tion 60 it would have heen so provided. The provision in said section
128a ‘‘that in all such eity primary elections the provisions of the
Iaw rvelating to primary elections and general eleetions shall be ob-
served’’ does require that the officers holding a city primary be not
disqualified under said Section 60. But to construe said section as
nppli_c{lble to eity executive committees would be to add a term to its
provisions.

I am likewise of the opinion that the member mentioned as holding
the ecommission of police officer of the city of Dallas would not thereby
be disqualified from acting as a member of said committee.

Yours truly,
R. E. CRAWFORD,
Assistant Attorney General.
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ELECTION LAW—SPECIAL ELECTION IN SENATORIAL DIS-
TRICT—NOTICH OF BLECTION.

Provision ol law that twenty days’ notice be given not mandatory, pro-
vided voters have aciual notice of such election.

ATTORNEY UENERAL’S DEPARTMENT.

Avstin, TeExAs, March 24, 1909.
ITon, Tom W. Perkins, Acting Chairman Conmmittee on Privileges
and Elections, Senate Chamber, Capitol:

Drar Sir: I have your letter of the 22nd inst.. in which vou ask
my advice as to whether .or not, nnder the facts as stated by vou, a
valid eleetion may be held to elect a Senator to fill a vacaney in the
Second Senatorial District under a writ of election issued by the
Governor on the 13th day of March. 1909, an election on the 3rd day
of April, 1909, only twenty davs intervening between the date of the
writ and the date named for the election. exclusive of the dayv of the
issuance of the writ and the date when the election is to be held.

Section 33 of the Terrell election law is as follows.:

““The county judge. or if he fails to act. then two ecounty commis- -
sioners, shall cause notice of a géneral election or any special clection
to bhe published by posting notice of the election at eaeh precinet
thirty dayvs hefore the election, which notice shall state the time of
holding the election. the office to be filled or the question to bhe voted
on, as the case may be, provided that in loeal option, stock law and
road tax elections, the notices of elections or anv other special elec-
tional specially provided for by the laws of this State shall be given
in compliance with the requirements of laws heretofore or hereafter
enacted governing said elections, respectively, and provided also
that if a vacancy occurs in the State Senate or House of Representa-
tives during the session of the Legislature or within ten days before
it convenes, then twenty davs’ notice of a special election to fill such
vacaney shall be sufficient. Postine of notice of an election shall be
made by the sheriff or a constable, who shall make returns on-a epoy
of the writ how and when he executed the same.”’

You will note that the above section provides that in case of a va-
cancy in the State Senate or House of Representatives oceurring dur-
ing a session of the Legislature or within ten days before it convenes.
then twentv dayvs’ notice of the special eleetion to fill such vacancy
shall be sufficient. The question is whether the notices as provided
in Seetion 33. having not been posted for the full period of twenty
davs prior to the election, will such election he void? In other
words, is the provision contained in said Seetion 33 providing for the
posting of notices in the case of an election held to fill a vacaney oc-
curring in the State Senate or House of Representatives during the
session of the Legislature for twenty davs. mandatory or only direc-
tory?

The question is not free from doubt. In Texas the Court of Crim-
inal Appeals has held in a number of cases that the statutes provid-
ing notices of election to be posted for a given number of days prior
to a local option election are mandatory. and that a failure to post
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such notices for the length of time required by the statutes, render
such election void. Ex parte Connally, 75 S. W, p. 1; Stallworth
vs. State, 18 Ct. App., 378; Ex parte Kramer, 19 Ct. App., 123;
Donaldson vs. State, 15 Texas App., p. 25.

The grounds, however, upon which the courts have based their
decisions in local option cases are peeculiar to that class of cases.

The following language is held, in the case of Donaldson vs. State,
above cited:

“If the law invoked was a general law passed by the Ledlslature
for the State at large, then indeed the conclusions 'mnouneed might
be maintainable. But with regard to local option, the settled law is,
that the action of the commissioners court in ordering an election,
the election and all its inciednts must conform strictly to the re-
quirements of the statute or the election will be void. (Boone vs.
State, 10 Texas Ct. App., 418.) Such a law even though promul-
gated upon the proper authority is void and is neither binding upon
nor notiee to any one. It is a quasi local or special law, and depends
for its validity upon its adoption in confonmtv with the laws per-
mitting its adophon

These decisions are therefore not concluswe if authority at all.
upon the question for decision. A similar question has not bheen de-
cided in Texas, so far as I have been able to ascertain, and, as before
stated, the authorities in other jurisdictions are in conflict and no
solution of the question can be arrived at which will be entirely free
from doubt. Ilowever, I am of the oplmon that the weight of au-
thority and the hest reason does sustain-the proposition that a speelal
election held to fill a vacancy is not invalid, because the law in ref-
erence to posting notices has not been ]iterally complied with. If,
however, the failure to post the notices for the required length of
time should result in a lack of actual notice on the part of the
voters entitled to participate in the election, then such failure to post
the notices would be sufficient to avoid the election. The only pur-
pose of the law requiring the posting of notice is, that aetual notice
of cleetion shall be ecommunieated to the eclectors entitled to partici-
pate in the election. Black on Interpretation of Laws, page 358,

states the following rules of construction as to laws regulating elee-
tions:

““Statutory provisions regulating the conduet of elections, if not
made mandatory by the express terms of the law, will be construed
as so far directory that the election will not be nullified by mere
irregularities, not fraudulently brought about, when the departure
from the preseribed method was not so great as to throw a substan-
tial doubt on the result. and where it is not shown that there was
any obstacle to a fair and free expression of the will of the electors.”’

The American and English Enecyelopedia of Law, Vol. 10, page
606, states the rule to he: ,

“In the case of special election, however, when the law does not
fix the time and place of same, " but they are to be fixed by some au-
thority, failure to give such notice or issue a proclamation of the
election, will render it a nullity, unless the people have actual knowl-
cdge and attend the result is not affected. If it appears that the.
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people generally had knowledge of the special election so that the
result would not have been different if proper notice had been
given, failure to give such notice does not vitiate the election.’’

In the case of Foster vs. Scarf, 15 Ohio St., 532, legal notice was
not given and the election was held void, but the court says:

“In deciding this case, however, we do not intend to go beyond
the case before us as presented by its own peculiar facts. We do not
intend to hold, nor are we of the opinion that the notice by proc-
lamation as preseribed by law is per se in all such cases necessary to
the validity of an election; if such was the law, it would be in the
power of a ministerial officer by a misfeasance always ta prevent
legislation. We have no doubt that when an election is held in other
respeets as prescribed by law and notice of the fact of the election is
brought home to electors though derived through other means than
thei_ é)roclamation which the law prescribes, such election would be
valid.”’

In the case of the State ex rel. Little vs. Langley, 32 L. R. A,
723, it was contended that notice as required by statute was not
given. The court held that even if the notice had been sufficient
the election was not void, as the voters were not mesled by the de-
fects in it.

In the case in re Rowley, 70 N. Y. Supp. 208, an election was or-
dered and it was the duty of the town elerk to post notices of the
election. This he wholly failed to do, but the voters had actual no-
tice. It was held that the election was valid. The followmg is
quoted from the language of the court:

‘“As I have said before it was the duty of the town clerk to give
notice of election, * * * The statute in respect to his duty is
directory only. In case of the failure of the town eclerk to post and
publish the notice when the electors were not given other notice. the
vote cast would be void, and the will of the people thwarted by the
wilful failure of that officer to perform his duties. But that is not
the case here. The end sought to be obtained by the statutes, to
wit: the giving of the notice of the question to be voted for at the
town meeting was accomplished in this case as already clearly ap-
pears.”’ .

In the case of Wheat vs. Smith, 7 S. W. 161, it was doubtful from
the evidence whether the notice required by law had been given, but
it was shown that the voters had notice in fact, and that the result
was not affected by the failure to give the statutory notice. In discuss-
ing the question the court says:

“When a special election to fill a vacancy is ordered, there is no
presumption that the voters know the date fixed by the writ of elec-
tion, and they must be informed of it, but the established rule is
that the particular form and manner pointed out by the statutes of
giving notice is not required. Actual notice to the great body of
electors is sufficient. The question in such case is whether the want
of statutory notice has deprived sufficient of the electors of the op-
portunity to exercise their right to change the result of the election.
When the election is legally ordered and the electors:are actually ap-
prised of the time of holding it, the misfeasance or nonfeasance of
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the officer upon whom the statute devolves thé duty of giving the
election hotice ean not deprive the electors of the power to express
their will through the ballots.”’

Scetion 13 of Article 3 of the State Constitution provides:

‘““When vacaneies occur in either House, the Governor or the per-
son exercising the power of the Governor shall issue writs of election
to fill such vacancies, and should the Governor fail to issue a writ of
clection to fill any such vacaney within twenty days after it oceurs,
the returning officer of the district in whieh such vacaney may have
happened shall be authorized to order an election for that purpose.”’

I have been able to find nowhere in the hooks a definition of a writ
of eleetion. The Terrell clection law, in Article 31, in providing
that the county judge or county commissioners shall issue a writ of
cleetion, provides that there shall be stated in such writ:

““The office or offices to be filled by the eclection or the question to
be voted on, or hoth. as the case may he, and the date of election.’”

The American and English Encyelopedia of Law, Vol. 30. defines
a writ to be a judicial instrument by which the court ecommands
some act to be done by the person to whom it is addressed. It is is-
sued either at the commencement of an action or during its progress.
directed to the sheriff or other ministerial officer. or to the party
intended to he bound by it, and commanding some act that is men-
tioned to be done at some eertain time speeified.

In the case of Moore vs. Fedawg, 15 Neb. 379. it is said:

‘A writ may be defined to be a mandatory direction to the officer
to whom it is addressed requiring him to perform a particular act.
as to summon the defendant or to sell property under the deerece of
the court. In every case the w rit itself contains the dn'ectlom as to
what is required to be done.’

I take it that writ of clectxon as used in the seetion of the Consti-
tution as above quoted'means a written dircetion by the Governor to
the proper officers authorizing and directing them to hold an clee-
tion upon the date named in the writ.

Without diseussing the question as to whether or not, sinee the
(‘onstitution having vested in the Governor the power in cases of va-
caneies occurring in the Legislature, to issue writs of election and to
name the thme at which such eleetions shall be held, the Legislature
would have anthority to enaet a law requiring notices to he given
for a certain number of davs hefore thatrelection ecould be held. 1
a of the opinion that an aet of the Legislature should not be con-
strued to take away from the Governor the authority given him under
the section of the Constitution above mentioned of deswnatlnf’ the
time at whieh the clection shall be held unless such a eonstrnetion is
uhsohitoly necessary from the language of the statute in question. It
will be noted that the language in the first part of Section 33 is:

““That the county judge * * * shall cause notice to be published
by posting notices of election at each precinet 30 days before the

election.’
The l'mrruawe which we are eonstruing occurrmcr in the latter part

of the section is: .
*“And provided also that if a vacaney in the State Senate or House -
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of Representatives during a session of the Legislature or within 10
days before it convenes, then 20 davs’ notice of a special election to
fill such vacancy shall be sufficient.”’ .

The language is not that the notices must be posted for the full
20 days, or that the failure to post the notices for 20 days would not
be sufficient. I am of the opinion that if the Legislature intended by
this provision to interfere with the will of the Governor to designate
the time at whieh the election should he held to the extent of requir-
ing that he call it for a sufficient length of time after his eall to give
the clection officers time to post the required notices for the full 20
days prior to the election, they would have used langnage more direct
than that which they have used in the seetion quoted. I am for the
reasons stated of the opinion that the election, if held on the 3rd day
of April, 1909, will not neceessarily be 1nvalld for the reason that
notieces as required by Section 33 of the Terrell election law have not
been posted for the full 20 days in the several voting precinets of the
Senatorial distriet,

With respeet, I am yours truly,
R. V. DAVIDSON,
Attorney Gneral.

COUNTY EXECUTIVE COMMITTEE
SENTATIVE.

'E OF REPRE-

Whether the district be composed of one county or a greater number of
counties, the office of representative is a district office and not a county
office. It is beyond the power of the county executive committee to de-
termine that candidates for such office shall be elected otherwise than by
plurality vote. Such candidates may be assessed a greater sum than ‘31
for election expenses, etc.

AustiN, Texas, May 18, 1910,
fon. A, (/. Anderson, Democratic County . Chairman. Fairfield,

Texas.

DEAr Sik: We are in receipt from Hon. A. B. Storev. State chair-
man, of a copy of vour letter to him nnder date of April 21. 1910,
in which vou ask a ruling upon two questions:

1. Whether the office of memher of the Legislature from a dis-
irict composed of one county alone is in legal contemplation a dis-
triet office or merely a county office, and whether or not it is within
the power of the county executive eommittee to determine that 2
nomination of a candidate for such office shall be made bhv a majority
vote and not by a merc plurality.

2. Whether or not in the event such office is to be considered a
distriet office the committee is limited to the sum of one dollar in
assessing candidates for such office for the purpose of defraying the
expenses of the primary.

We beg to advise vou that the sections of the Terrell election law
of 1905 that bear upon the question of the power of a ecounty execu-
tive committee to provide for majority nominations are the following:

““Section 105. * * * A any political party may hold a second
primary election on the second Saturday in August to nominate ean-
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didates for a county or precinet office where a majority vote is re- .
quired to make a nomination; but at such second primary only the
two candidates who received the two highest votes at the first pri-
mary for the same office shall be voted for * * * 7’

““Section 111. * * * On the third Monday in June preceding
such general primary the eounty committee of each county shall meet
at the county seat and determine by lot the order in which the names
of all candidates for each nomination-or position requested (to) be
printed on the official ballot shall be printed thereom, and decide
whether the nomination of county officers shall be by majority or plu-
rality vote, and if by majority vote the committee shall call as many
such elections as may be necessary to make such nomination, and in
case the committee fails to so decide, then the nomination of all such
officers shall ‘be by plurality vote cast at such election.”’

‘*Section 117. * * * Provided that the county executive commit-
tee may determine whether the nomination of ecounty officers shall be
by a majority or plurality vote in such county, and if by a majority
vote, then the committee may-call as many such elections as may be
necassary to make such nomination.”’

It follows from the foregoing that if the office of member of the
Legislature from a district composed of one county alone is to be
regarded as a mere county office, then it is within the power of the
county committee to require the nomination for such office to be by
a majority vote and to cause such number of primary elections  to
be held as may be necessary in order to secure a majority nomination.
It also follows that the power of the committee to provide for ma-
jority nominations is restricted to purely county offices and does not
extend to this office if it is in legal contemplation a distriet office and
not a county office. Furthermore, we think it clear from the pro-
visions of the Constitution of Texas and the statutes of this State that
the office of member of the Legislature, even where the district is com-
posed of ‘only one county, is not a county office in any proper sense,
but is a district office, :

Section 26 of Article 3 of the Constitution provides for the devi-
sion of the State into representative distriets and provides among
other things that ‘‘whenever a single county has sufficient population
to he entitled to a representative, such county shall be formed into a
soparate representative district, and when two or more counties are
rcquired to make up the ratio of representation, such counties shall
be contiguous to each other.”’

Also Section 111 of the Terrell election law refers to and plainly
recognizes the fact that there may be distriets composed of one
county only, and that this will not cause them to lose their character
as distriets.

Therefore, as above indicated, our conclusion is that a eandidate
for member of the Legislature who receives a plurality of the votes
cast for that office on primary election day is thereby nominated for
the office, and it is beyond the power of the county executive com-
mittee to determine otherwise.

In answer to your second question. we beg to call your attention to
the language of Section 111 of the Terrell election law, which spe- .
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cifically gives to the county commitfee the power to assess a candi-
date for a district office for a sum greater than one dollar in the
event the distriet is composed of one county only The languaﬂe re-
ferred to is the following:

““No candidate for a State or distriet office, unless such district is
composed of one county only, shall be requn'ed to pay any portion of
such cost, unless the executive committee of the county shall so di-
rect, but in no event shall more than one dollar apiece be assessed
against any such candidate for a State or distriet office unless such
distriet is composed of one county only.’’

Yours very truly, ,
R. M. RowrLAND,
Assistant Attorney General.

. CENSUS—SHERIFF  AND TAX COLLECTOR—GOUNTY AND
DISTRICT CLERK—ELECTION LAW,

Counties having a population of 10,000 or more according to census report
properly obtained entitled to elect tax collector separate from sheriff.
Counties having population of 8000 entitled to district clerk separate
from the office of county clerk.

ATTORNEY GENERAL’S DEPARTMENT.

AvusTIN, TEXAS, June 11, 1910.

Hon. James P. Stinson, County Judge, Anson, Texas.

DEAR Sir: We have your letter of recent date, which is as follows:
- ““‘Referring to conversation had with you recently in the matter of
the separation of the sheriff’s and tax collector’s office in those coun-
ties where an official count under the present census will show the
population to be such as to authorize same, T herewith enclose the
published letter of Dana Durand, director, relative to the question.

‘‘Please give me your opinion in the light of the statements made
by Mr. Durand as to whether or not the count proposed to be given
out by him July 1st, should it be obtained for Jones county, and the
same should show the population to authorize separation of the ahove
offices, would it be such an official count as would separate them, and
authorize the executive committee to place the names of candidates
for the office of tax collector on the ticket to be voted upon J ulv 23rd
for said office?

“The ballot to be voted upon July 23rd will not be made up, as
you know, by the county executive committee until July 11th.

“TI intend to make application, on behalf of the county court of
Jones County, prior to July 1, for the official count of said county.”

The question involved in your lefter. as to the availability of the
United States census of 1910 as a test of the population of counties
in determining whether or not they may lawfully during this year
separate certain offices that are now combined was submitted by
others to this Department some time ago. Before expressing any
opinion on the matter this Department wrote the United States
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Clensus Director at Washington and received from him an answer
which was in substance and effect that ‘‘the census aet provides that
the reports on the inquiries it provides for shall be published by July
1,1912. * * * At the twelfth census the population of the United
States, by States and Territories, was announced on November 27,
1900,” which was after the general clection of that year. There was
nothing to indicate that the population of counties would be given
out earlier this year, and assuming. therefore, that the population of
counties according to the thirtieth census would not be officially
made known hefore the first Tuesday in November of this year, this
office thereupon informed its incquirers accordingly.

Section 32 of the act of Congress of July 2, 1909, providing for
the taking of the thirteenth census, contains the following language:

““That the director of the census is hereby anthorized. at his dis-
erction, npon the written request of the Governor of any State or
Territory, or of a court of regord, to furnish such Governor or court
of record with certified copies of so much of the population or agri- -
cultural returns as may be requested, upon the pavment of the actual
cost of making such copies, and one dollar additional for certifica-
tion.”’ _

When we obtained the information above referred to from the
census direetor we concluded that he had decided to exercise the dis-
cretion given him by said Seetion 32 by declining to certify officially
the population of any county in advanee of the regular publication
of the report showing the population of all States, counties and
cities.

ITowever, we are now advised that he has declared his willingness
and ability to furnish. on or about July 1. 1910. an official certificate
of the population of any county if application therefor is made in
the manner pointed out in said-Section 32. In the published letter
from Mr. Durand, whieh you enclosed to us. he savs:

““As already stated the enumeration of population must be com-
pleted within 30 days from April 15, and the schedules returned by
the enumerators to-the supervisors of the respeetive districts. These
sechedules, as soon as they have been examined by the supervisors
of censns and have been corrceted. are returned to the Census Office
at Washington and should be wholly in our possession on or before
the first of July next. Tt would be: easily possible. therefore, for
this office to make the count of population for such counties in the
State of Texas as are likely to bhe affected by the requirements of
the State Constitution and certificate to that effeet be given in each
ease where such action is necessary, provided this office receives
a formal request. prior to July 1st. next, from the proper official
to whom, under the State law, said certificate should be duly trans-
mitted. This request should state specifically the date on or before
whieh the eertificate should be received”’.

In view of the above quoted announcement now made by the cen-
sus director that he will on applieation furnish certificates of the
population of counties by about July 1, 1910, the question arises
as to what will be the legal effect if such certificates are furnished
as stated. This is a question that did not arise under the state of
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facts heretofore presented to this Department, and hence is a ques-
tion upon which we have not heretofore had occasion to pass.

This question, now presented to us for the first time as aforesaid.
is, we think, controlled by the decision of the Supreme Court of this
State in the case of Nelson vs. Edwards, 55 Texas, 389. The Act
of Congress providing for the taking of the tenth eensus required cach
enumerator as soon as he had made his list to file it in the office of
the county clerk of his county. The bulletins from the ecensus office
at Washington and the final report would not be published until
long afterward. The Supreme Court held that as soon as the enu-
merators’ lists were filed in the county eclerk’s office the tenth cen-
sus was in force in that county and furnished the test of whether
or not a tax ecollector separate from the office of sheriff shou]d he’
elected. The court in the course of the opinion said:

““So far. then, as we are advised. it would seem that, for the pur-
poses of the question now hefore the court. the filing of the list in
the office of the county elerk would be sufficient evidence of the cen-
sus for that county. in the absenee of any alleeation and testimonyv
that it was not correet.”™

The Act of Congress for the taking of the thirteenth census makes
no provision for enumerators filing their lists with the county elerk,
but it deoes provide in said Seetion 32 that the director of the cen-
sus may furnish eertified copies of the population on appliceation -
therefor. When this is done we think it must he-held to have the
same effeet that was eiven by the Supreme Court to the filing of the
enumerators’ lists nnder the aet for the takine of the tenth eensus.

Seetion 16 of \rtiele 8 of the Constitution of Texas not only per-
mits but requircs the clection of a tax eollector separate from the
office of sherift where the last preceding United States Census
shows a population of 10,000 or more.  Also Seetion 20 of Article
5 of the Constitution not only permits hut requires the eleetion of
hoth a eounty clerk and a distriet clerk, separately, where the eounty
has a population of 8.000 or more. ~You will note that said Seetion
20 does not expressly refer to the United States Census, but in
Brooks vs. Dulaney. 100 Texas, 86, the Supreme Court concluded that
the framers of the Constitution had in mind an official enumeration
as the test of population and therefore said court held that the at-
tempt made by the Lecislature in Article 1096 of the TRevised
Statutes of 1895 to preseribe as a test five times the numhber of votes
cast for Governor in the Jast election was void and that the last pre-
ceding United States Census would control.

Therefore, it results from said published statement of the census
director and said decision of the Supreme Court thdt counties having
a population of 10.000 or more according to the certificate of the
census director, if sueh certificate shall be dulv applied for by the
proper authority and shall be duly furnished before the first Tuesday
in next November, should on that day elect a tax collector separate
from the sheriff; that eounties having a population of 8,000 or more
according to the same character of certificate furnished before the
first Tuesday in November should on that dayv eleet two clerks in-
stead of one: and that in counties having the required population aec-

Digitized from Best Copy Available



220 REPORT OF ATTORNEY GENERAL.

cording to the same character of certificate furnished before next July
23rd the political parties desiring to nominate a ecounty-ticket should
on that day make separate nominations for the offices of sheriff and
tax collector and for the offices of county clerk and district elerk.
Yours very truly, ’
R. M. RowLAND,
Assistant Attorney General.

ELECTION LAW—OFFICE OF SHERIFF AND TAX COLLEC-
TOR—GETTING NAME ON TICKET AS CANDIDATE
FOR—SEPARATION OF OFFICES.

Pending knowledge of latest United States census, candidate may make re-
quest in the alternative.

ATTORNEY GENERAL’S DEPARTMENT.

AvustiN, TEXAS, June 15, 1910.
Hon. A. J. Parker, County Judge, Karnes City, Tezas.
Dear Sik: We have your letter of the 13th inst., which is as

- follows:

‘‘My attentlion has been called to your ruling in regard to the
separation of the office of sheriff and tax collector in ecounties where
the population shown by the United States Census for this year
shows over 10,000

‘“While the eensus of this county has not been announced we are
sure that it will exceed 10,000 in population.

““Our sheriff Mr. E. C. Seale goes to Austin to see you in person
so that he might get some advice from you as to his case. He has
announced as a candidate for the office of sheriff and tax collector
of this eounty subject to the action of the Democratic primaries in
July. He is required to file an application with the chairman of the
executive committee of the Demoeratic party of this county for a
place on the official ballot not later than next Saturday the 18th,
and is required in said application to state for what office he desires
to run. He is puzzled as to how he could apply. If he applies for
a place on the official ballot in accordance with his announcement
as above, that is for sheriff and tax collector, and his name goes on
the ballot in that way, and in the primary election another party
is voted for simply for the office of tax collector, and still another
person is voted for for the office of sheriff, could not such other per-
sons lawfully claim to be the nominees of the party in the event
later on the census official at Washington should issue his certificate
that the population of this county did exceed 10,000 for this year’s
census ?

“‘Please advise him what officials or persons can lawfully demand
the certificate as to population. In this connection advise him if
any court of record outside of this county can demand such
certificate.
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‘“Advise him as to what would be the effect of my issuing my
proclamation in the general election for the election-of a sheriff and
tax collector as heretofore, and not as to offices separated, even if
the population did exceed 10,000, but no certificates to that effect
had been presented to me from any census official.”’

In acecordance with your request we have orally given your sheriff
and tax collector, Mr. E. C. Seale, our advice on the points mentioned
in your letter. In order that there may be no possibility of mis-
undelstandlng our ruling on this matter, we Wlll now give you the
opinion of this Department in writing,

In order to avoid any diffficulty and confusion growing out of
the uncertainty at the present time as to whether or not the certifi-
cate of the United States Census Director when obtained will show a
population of 10,000 in your county or not, we would suggest that
the candidate who may be affected by such certificate as to the pop-
ulation of your county file their applications for a place on the offi-.
cial ballot for the July primary in the alternative; that is to say, that
they express clearly in their applications their exact intentions with
reference to their candidacy in the event the offices in question re-
main combined as they now are, and also in the event that a certifi-
cate from the census director showing a population of 10,000 arrives
before the July primary making necessary separate nominations for
said offices at the July primary. The applications for a place on
the ballot must be filed not later than next Saturday the 18th of
June. However. the official ballot for the primary will not be made
out until the 11th of July. Before the 11th of July the certificate
of the census director if applied for by the proper authority will
likely be received. so that before the ballot for the primary election
is made out it will be officially known what the population of your
county is and whether separate mominations should be made for
the offices in question. Therefore, when the official ballot is pre-
pared on July 11th the names of the candidates for these offices can
be printed thereon in accordance with their intentions as expressed
in their applications. To illustrate this we will give you the fol
lowing form of application which may be used by the candidates
and varied to fit the exact nature of their candidacy.

ToHom. ... .o )
Chairman of the Executive Committee of the Democratic Party:
I hereby request that my name be placed upon the official ballot
for the primary election to be held on the 23rd day of July, 1910,
as a candidate for the office of sheriff and tax collector.

My oceupationis ................ My postoffice is ..............
(If in a city or town the following should be added; I live on
.................. street: the number of my residence is........)

In the event the certificate from the United States Census Director

is duly applied for and duly obtained before July 23, 1910 and
shows a population of 10,000 in said county of.............. and

in the event that the Democratm party of said county acting upon
said certificate shall make seperate nominations for the offices of

I
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sheriff and tax collector, then in lieu of the foregoing request I hereby
request that my name be placed upon the official ballot for the pri-
mary election to be held on the 23rd day of July, 1910, as a candi-
date for the office of tax collector and not for the combined office
of sheriff and tax collector.

(Signed by cafdidate.)
The State of Texas,

County of................
Before me, the undersigned authority, on this day pérsonally ap-
peared ........... .. ... , known to me to be the person whose

name is subseribéd to the foregoing instrument of writing and ae-
knowledged to me that he executed the same for the purpose therein
stated. ‘

Given under my hand and official seal, this the................
day of June, 1910.

(Signed by officer.)

This form may be used by candidates for the offices of sheriff
and tax collector and candidates for the offices of distriet and county
clerk, each candidate varying in form slightly so as fo suit the exigen-
cies of his candidacy and so as to leave no doubt as to his intention in
the contingency of separate nominations being made and also in the
contingency of the office remaining combined as it is now. We do
not think that the Democratic party ean on July 23rd properly
make separate nominations for the offices in question. unless the offi-
cinl certificate of the census director showing the required popula-
tion has arrived by that time. If such eertificate has not bheen ob-
tained hefore July 23rd, hut should he ohtained hetween {haf date
and the time that the county judge shasll under the provisions of
Seetions 31 and 35 of the Terrell Blocetion Law make his order fop
the holding of the genoral eleetion in November and issue his notioes
of sueh elition then it would result that, the Dewoeratie parly
would have o nominee for the combined office of shevift snd {ax eollee-
tor, and a vomwinee for the combined  office of distriet and  conmty.
elerk and would not have separate nominees for sueh offices. However,
inasmuch as the Constitution is mandatory and separates the offices
of 4 own foree as soon as the last preceding eensus shows the re-
auired population it would be obligatory on the eounty judge-in the
case just mentioned to make his order and issne his eleefion notices
for the election of a sheriff and' a tax collector separately and a
district and county clerk separately, A diffienlty would thenarise
in determining which of these offices that were one at the time of the
July primary and are two at the time of the November election the.
nominee of the July primary is to be considered a eandidate for,
We think this question shonld be solved by allowing the nominee
for the combined office to eleet which branch of the nomination he
will relinquish and which he will retain and make known his elee-
tion in that matter to the county judge hefore he makes his order
for the .general election and issues his notices of such election
Thereupon, if the nominee of the July primary elects to retain
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the nomination for the office of tax collector and relinquish that
branch of the nomination which realtes to the sheriff’s office, so
as to permit the election of some one else for the latter office, the
Democratic party would, of course, be without a nominee for the
office of sheriff at the time of the November clection. In that situa-
tion we think the proper way for the names of candidates for the
office of sheriff to go on the official ballot for the general election in
November would be by a petition in favor of each candidate for
such office, to be signed and sworn to by 5 per cent of the entire vote
cast in the county at the last general election and to be filed with
the county judge in accordance with the provisions of Section 98
of the Terrell Election Law. In that way the names of all persons
desiring to run for the office of sheriff and.who are able to have the
necessary petitions filed in their behalf would be printed on the
Jballot for the November election and the voters at that eleetion
would choose a sheriff. In the absence of any such petitions the
official ballot for the November election should contain the office of
sheriff with a blank place left for the voters to write the name of
the person who is their choice for such office. In that way the office
would still be filled whether names of candidates were printed on
the ballot before the election or not.

In answer to the second question contained in your letter, we:
have to advise you that while Section 32 of the Act of Congress of
July 2, 1909, providing for the taking of the thirteenth census pro-
vides in general laneuage ‘‘that the director of the census is herehy
authorized at his diseretion upon, the written request of the Gover-
nor of any State or Territory or of a court of record to furnish
such Governor or conrt of record with certified copies of so mueh of
the population or agrieultural veturns as ihey may be regnested
upon the payment of the actual mml of making such copies and one
doltar additional for eertifieation”, we think that the application
for a eortifiente as fo the population of a wingle eounty should be
mside either by the connty court. of that counly or the distriel couret,
of the judicind digteiol that ineludes tht county or by the Governor
of the State,

In answer (o your last. question as to whm worlih be the ef fee nf
vour issuing your proclamation for the election in Novemnber of a
single officer as shertfl and tax eollector if no certifieates from the
census direetor had been presented 1o you before your issuanee of
such proclamation, but the faets would be and should afterwnrds
be made officially known that the population of the eounty was
10,000 or more, we have to state that an interesting and perhaps
diffienlt question would be presented if such certificate should be
placed on file in your county between the issnance of your procla-
mation for the holding of the Nevember election and the day that
such eleetion is to be held.  However, we do not, deew it necessary to
riile on that question at 1his time, m,mrmf'h as the certificate of the
cengug director if proecured at all can easily be procured and doubt-
less will be procured before the time yon are reqnired by the law to
make your order and issue your notices for the November election.
If this eertificate is presented to you hefore you make sneh order
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and issue the notice of election, then no difficulty will be presented
and it-will be your plain duty to make your order and issue the
notices for the election of the officers in question separately in the
event the certificate shows the required population.

Yuors very truly,

R. M. RowLaNbp,
Assistant Attorney General.

CONSTRUCTION OF LAWS—ELECTION LAW.

District candidate (for State Senate) required to have application for name
to be placed upon ticket in the hands of the district chairman, or the
respective county chairmen, within the time prescribed by law; trans-

mission by mail where request fails to reach chairman not sufficient
compliance to get name upon ballot.

ATTORNEY (GENERAL’S DEPARTMENT.

AusTiN, Texas, June 18, 1910.
Hon. I. N, Fallis, County Chairman, Clifton, Texas.

Dear Sir: We have your letter of the 19th inst., in which you
state that Mr. S. P. York of Gatesville, mailed to you a registered
letter containing his application to have his name printed on the
official ballot for the primary election to be held on next July 23rd
as a candidate for the office of State Senator for the Twenty-seventh
Senatorial District, composed of more than one county.

You state that the envelope- in which this letter was inclosed
bears the postmark of the postoffice at Gatesville, dated June
7, 1910, at 7 a. m., and you further state that you received the letter
by registered mail on June Tth at 5 p. m. You also state that said
senatorial district is without a district chairman. TUnder these cir-
cumstances ‘vou ask the ruling of this Department as to whether
or not said application was filed with you within the time required
by law.

Your letter does not state when the letter of Mr. York was de-
posited in the post office at Gatesville, but we are reliably mformed
that this was done on the evening of June 6th.

As you are aware, Section 110 of the Terrell Election Law posi-
tively requires the application for a place on the ticket of candi-
dates for distriet offices in distriets composed of more than one
county to be filed not later than the first Monday in June. The
first Monday in this month being the 6th, therefore, any appli-
cation for such an office filed after June 6th was too late.

Therefore, the question before us is, when is an application to be
considered fllod with the distriet or county chairman within the
meaning of Sdetion 110? Ts it filed with the chairman the moment
it is deposited in the post office? Or does the filing take place when
its actual transmission begins from the post office in which it was

deposited? Or is it filed only when it reaches the hands of the
chairman to whom it was directed?
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Section 1083, which prescribes the procedure for a candidate
for a NSlate office in order to get his name printed on the official
ballot for the primary, contains the following:

“*All such requests shall be considered filed with the State chair-
man when they are sent from ‘any point in this State by registered
mail addressed to the State chairman at his post office address.”

Section 110 applicable to district eandidates in districts composed
of more than one county, and Section 111 applicable to county and
precinet candidates and distriet candidates where the distriet is
‘composed of only one county, both require applications to be filed
with the proper chairman not later than the respective days men-
tioned in said sections; but neither of them contains any provision
similar to the one quoted above from Section 108.

If said provision had been omitted from Section 108, it is clear
that even the applications of State candidates could not have been
considered filed with the State chairman until they had reacehd
his hands or at least his office. ,

In Gates vs. State, 128 N, Y., 221, 28 N. K., 373, the contention
was made that a eclaimn for damages was filed with the board of
canal appraisers when it was duly ‘mailed to them, but the Court of
Appeals of New York overruled this contention and held that the
claim: was not to he eons1deled filed until it was actually delivered
to such board. On paﬂe 28 the court said:

“To require that elaimants shall file their elaims in the -oftice
of the canal appraisers,” has but one meaning and effect. There
must have been a delivery by, or on behalf of, the party of his claim
to the office itself fo constitute and to enable him 'to alleze and to
establish, the jurisdictional fact of a filing.”’ ‘

Therefme unless the above quoted provision in Seetion 108 can
be read into Section 110. it follows that our holding must be that
Mr. York’s application, which did not reach you until the afternoon
of the 7th of the month, was not filed within the time required
by law and can not be considered. An inspection of said provision
will show that it ecan not be read into and made to apply to Sec-
tion 110 or -Seetion 111 without an alteration 'in its language. It
uses the expression ‘‘such requests’, thereby limiting its scope and
application to the requests dealt with in the preceding part of
that section. It lays down a rule as to when' requests are to be
considered filed with the ‘‘State chairman’’, but says nothing abount
distriet or county chairmen. It declares the effect to be given to
the sending by registered mail of a request ‘‘addressed to the
State chairman’, but contains no intimation that the same effect
is to be given to the sending by registered mail of the application
of a district candidate addresesd to a distriet or county chairman.

If the Legislature had intended that the requirement of Sec-
tion 110 should be satisfied by anything less than what its plain -
“terms import, it would have been easy to express such intention and
-it is to be presumed the Legislature would have done so. In Red
vs. Morris, 72 -Texas; 554, loc. cit.,, 556. the Supreme Court of
Texas said: . '

‘““When by the use of apt words a definite meaning could have
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heen elearly conveyed and more ceneral terms are employed, * * %,
it is to be presumed that such meaning was not intended.”’

See also the treatise on Statutory Construetion. in 1 Fed. Stat.
Ann.,, LXXYV, .

In view of the extent of the territory within the houndaries of
this State and the delay and expense ineident to making a trip
from some portions thercof to the offiece of the State chairman
and the.length of time that micht be required for a letter to reach
the State ¢hairman after it had been started, there are substantial
reasons why the Legislature micht well have intended to preseribe
a different rule for filing requests as candidates for State offices
From the one applieable to vandidates for distriet, county or precinet
offices, .

The foreeoine considerations and authorities have broueht us to
the conclusion that the provision quoted from Section 108 has no
application here and that Mr. York’s request was not filed with youn
in time. and we so rule.

[F the provision aforesaud in Seetion 108 eould be held to apply
to requests made under Seetion 110, there would still remain a
auestion as to whether or not an application registered and de-
posited in the post office on the evenine of the 6th. but which did
not begin to move on its jonrney until the morning of the 7th. counld
preperiy be said to have been “sent from any point in this State
by recisiered mail™ within the meanine of said provision. We
think it vers doubtinl whether it could. In U. 8. vs. Dauphin. 20
[Ped Rep.. 625, loe. eit. 623, the court said:

M ois 1o bet observed that  thronchout the title ‘The Postal
Serviee”. the verb ‘send.” and its past participle, ‘sent.” have an
established meaning, and uniformly sienify forwarded in the mail
through the offices of the government. Sce Rev., St pars. 3851.
3009, 3912, 3932, 3937, aud 3993. Whereas, the intentional procure-
ment of the conveving of a letter into the mail is deseribed as caus-
ing to be deposited.  See Seetions 3887 and 3893.7°

However. we hase our ruline prineipally upon the ground first
stated. ‘

Yours very truly,
R. M. RowLanp.
Assistant Attorney General.

ELECTION LAW—REPRESENTATIVE—VACANCY.

Vacancy in office to be filled by election; vacancy in nomination to be filled
by executive committee.

NTTORNEY  (HENERAL'S DEPARTMENT.

, AvstiN, TExAs, June 21, 1910.
Ve, I Miller, Demoeratic Chaivman, Belleille, Teras.

Duear Nkt We have vour letter of the 16th inst, in which you
state’ that there is vacaney in the office of a member of the Legis-
lature from youwr representative digiet and vou desire to know
how a nomination may be made to fill this vacaney,
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You refer to Artiele 50 of the Terrell Election Faw, bhut I do
not think it has any application here. Artiele 50 provides for the
nomination of ecandidates by the county executive committee of a
political party after a nomination has been made by the pri-
mary and a vacaney created by the death of the mominee. or his
declination of the nomination. The primary election to he held
on July 23rd is for the sole purpose of nominatine State. dis-
triet. eounty and precinet candidates to be elecled in the general
election next November.  Seefion 50, vou will observe. applies only
to a vacaney in a nomination and not to a vaeaney in an office.
The provisions applicable to the ecase of a vacaney in the office of
representative are to be found in Seetions 30, 33, 35 and 105 of
the Terrell Eleetion T.aw, The Governor issues his proclamation
calling an eleetion to fill the vacanex and the county judee of the
county causes the Teeal notices of the election to he properly posied.
I nnderstand that the Governor has already taken the necessary
steps 1o have all vacanecies in the Legislature filled on July 23rd,
the day of the primary. ‘ :

Satd Secetion 105 contains the followine laneuage:

““Nominations of candidates to he voted for at any speeial elec-
tion shall he made at a primary. election at sueh time as the party
executive eommittee shall determine. but no such committee shall
ever have power to wmake sueh nominations: provided. that all pre-
¢inets in the same county and all counties in the same distriet
<hall vote on the samre dav.™’ ’

The above provisions quoted from Seetion 105 points out the
way for the Demoeratie party to make a nomination of a candidate
for the special election to he held on July 23rd, in the event it desires
fo do so. Assumine that the legislative distriet in' question is com-
posed of Austin County - alone. vour county exceutive committee
may cause a special primary for the purpose above menticned to
be held, say on June 30th. Then on Saturday. July 2nd, the
county executivé committee may meet and declare the result ‘and
the chairman certify the name of the nominee to the county clerk.
who may thereupon publish the name in a paper five days in ae-
cordance with Section 131 and post it in his office {en days in ac-
cordance with Seetion 132, and then order the name printed on
the official ballot for the special election to he held on July 23rd..

I do not pass on the question of whether all the provisions of
Seetions 131 and 132 apply here. but it wonld he safe to comply-
with them. '

The county judee. county  clerk and sheriff are made a board,
to"provide the supplies to hold the special election on July 23rd.
Terrell Eleetion Law. Seetlion 36.

Yours very truly.
R. M. Rowinan,
Assistant AMtorney General,
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CONSTRUCTION OF LAWS—ELECTION LAWS—SPECIAL
ELECTIONS—VACANCIES IN LEGISLATURE.

Same ballot boxes can not be used in Democratic primary election and for
special election to fill vacancies in Legislature.

ATTORNEY GENERAL’S DEPARTMENT.

Avemin, Texas. June 25, 1910,
How. Adolf Stein, Countly Judge, New Braunfels. Teras.

DEar Sikr In answer to your letter of the 20th inst.. we have
to advise vou that in our opinion the same ballot boxes ecan not
be lecally wsed for the Demoeratic primary election to he held
on GJuly 23rd, and for the special eleetion to be held on the same
date to fill vacaneies in the Leeislature and the State Senate. TIn
speeial eleetions to fill levisiative vaeaneies the commissionrrs conrt
appoints  a presidineg  judee, an  assistant judee and two  elerks
of eleetion.  (See Section 58 of the Terrell Eleetion Taw.) The
first part of said section. havine reference more direetly to generval
eleetions, requires the two judees of election to he of different polit-
ieal parties where practicable and the elerks of eleetion to he of dif-
ferent political parties where practicable.. Tt is mnossible that the
conrts micht hold that this requivement of giving represeiitation
to different political parties would not apply to special eleetions
of the kind to be held on July 23rd, the officers to hold which are
provided for in the last sentenee in said Seetion 58,

If the speeial election officers provided for in the last sentenee
of said Seetion H8 are not within the operation of the requirement
of the preceding portion op said seetion that representation shall
be wiven ta different politieal parties where practicable. then 11
would follow that a sincle set of officers may be used to hold both
eleetions on .July 23rd. provided the Democratic Executive (Com-
mittee of the eonnty names the same presiding judee that the eom
missioners conrt has named for the holdine of the speeial election,
and sueh presiding judwee, when so appointed by the county com-
mitfee. appoints the same persons as assistant judee and elerks
of the primary cleetion that have been appointed by the commis-
sioners cowrt as assistant jndee and elerks of the speeial eleetion.
(Ree Seetion 123 of the Terrell Eleetion Taw),

In special cleetions of the charaeter of that to be held on “July
23rd. copies of the returns of the eleetions are to he delivered 1o
the county judee and the eomnty elerk and the ballot boxes are to
be fastened seeuvely and delivered. unopened. by the presiding
jundee to the econnty clerk.  The ballot box containing the bhallots
voted must remain unopened for a vear, and aftér the expiration
of one vear, in the event there is not a contest of the eleetion, such
box is to he opened and its eontents destroyved. (See Seetion 36
and Section 80 of the Tervell Eleetion Taw., and Sayles Civil
Statutes, Arvtieles 1743, 1747 and 1748.)

Tn primary elections. the eleetion returns must he made to the
county chairman of the party and the ballot boxes used in said
primary must be delivered to said eounty chairman.  The eounty
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chairman afterwards delivers them to the county clerk of the
county, who keeps them unopened for sixty days, at the end of
which time, in the event there is no contest, the law requires them
to be opened and the contents destroyed without examining any of
the ballots. (See Scetion 131, 136 "and 143 Terrell Election Law).

In view of the foregoing provisions., we think it would be im-
possible for the same ballot hoxes to he used for hoth such elections
and the law be complied with.

Yours very truly. :
~ R. M. RowrLanD,
Assistant Attorney (feneral.

ELECTTON LAW—_DISTRICT CHATRMAN- OFFICTAL
BALLOT.

The filing of the name to ne placed on ballot by candidate with party who
held himself out and was recognized by the public as district chairman
of the senatorial district, though he was not such chairman, nevertheless
entitles such candidate to have his name placed upon the official hallot.

ATTORNEY GENERAL’S DEP.\R)’I‘ME_\"F.

AvstiN, Texas, July 2, 1910,
Mr. C. W. Barcus. .Attorney, Hereford, Teras.

Dear Sik: 1 have ecarefully eonsidered vour brief filed with me
vesterday upon the controversy as to whether or not Mr. Goueh
of Hereford, is entitled to have his name printed on the official
hallots in the various counties composing the Twentv-ninth Sena-
torial Distriet as a candidate for Senator in said distriet.

“ T gquote from said brief vour statement of the facts in the ecase.
which statement is as follows:

“1. Four years ago Dr. J. 8. Wilkins of Paduneah was eclected
distriet ehairman by the Distriet Convention. At that tune he was
not a eounty chairman. '

“2. There has been no chairman eleeted for the distriet sinee
four yvears ago. ‘

*‘3. Mr. Nat Henderson was two years ago elected as senatorial
committeeman for the Twentv-ninth Senatorial District on the State
committee and le still holds that place.

“*4. Mr. Henderson thought. so stated, and held himself out and
acted as distriet chairman of the Twentyv-ninth Senatorial Distriet
nntil June 2, 1910.

“5. Dr. J. S. Wilkins did not act as chairman and did not hold
himself out as such until June 1. 1910,

““6. There are three candidates for State Senate in the Twenty-
ninth District and to each of the candidates and their. friends Mr.
Henderson stated he was the distriet chairman. '

““7. If the three candidates did before June 6th file their
applications with Mr. Ilenderson as chairman as required by law
and Mr. Henderson believing and holding himself ont as chairman
received and filed said applications.
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“8. On June 1st Dr. Wilkins informed Mr. Slaton, one of the
candidates, that he, Wilkins, was chairman and Slaton notified
Henderson of that fact and Henderson notified Jackson, another
candidate who had filed with him, and attempted to notify Gough
but by a mistake failed to do so.

€9, Mr. Henderson kept Mr. Gough’s application until June 12.
1910, when he returned same to Gough and Gough sent same then
to Wilkins”’.

A few days ago the question of the right of Mr. Gough to have
his name go on the official ballot was submitted to this Department
and a ruling made thereon against Mr. Gough upon a state of faets
materially different in one respect from the state of facts now made
to appear. The person heretofore submitting the question to this
Department were under the impression that Dr. J. S. Wilkins
of Paducah, had been elected district chairman in the manner re-
quired by law, and was therefore a distriet chairman de jure and
was legally filling the office and prepared at all times to discharge
the duties thereof. That being their belief about the matter, the
fact was so presented to us and the ruling that T made was express-
ly hased upon the assumption that there is and has been all the time
an ahsolutely Jewal incimbent of the office in the person of said Dr.
J. 8. Wilking, T{ that were the faet then our former ruling on this
matter would necessarily have to be adhered to, inasmuch as under
the law there ean he no officer de facto while the offiee in question
is actually filled and the® dufies thereof discharged by an ineumbent
of the office whose eleetion thereto was in all respeets legal,

In the light of the faets you now present as to the manner in
which Dr. Wilking was clected, which faets vou have substantiated
by a telegram from Dr. Wilkins himself stating that he was not a
connty echairman at the time of his ecleetion as district chairman
and a telegram from ex-Senator D. E. Decker, stating that the
clection of Dr. Wilkins as distriet chairman was made by the Sena-
torial Distriect Convention four years ago, it hecomes neeessary tor
nme to determine whether or not Dr. Wilkins is the legally elected
and  eonstituted chairman of the exeeutive committee for the
Twenty-ninth Senatorial Distriet.

Scetion 121 of the Terrell Election Law is as follows:

““On primary election day, when candidates for State, distriet,
connty and precinet offices are nomirated the voters of each orean-
ized politieal party shall vote for a chairman of the county execu-
tive committee and the resnlt shall be reported to the county. elerk,
and the county chairman thus clected shall at once enter upon the
discharge of the duties of such position: the said county clairman
shall be ex officio a member of Lhe execulive committee of all the dis-
Ivicls of which his counly is a partl, and the dislyict commitice (hus
formed shall clect ils own chairman; and  all chairmen and members
of the different exeeutive committees in existence when this law be-
comes effective shall remain in office until their suceessors are elected,
as providd herein.”’

From the language above quoted, it is clear that the various
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county chairmen of the senatorial distriet constitute the Distriet
kixecutive committee and that the chairman of such district committec
is required to be elected by the committee itself.

That part of Section 114 of the Terrell Election Law that hears’
more or less directly upon the matter under consideration is as
follows :

“On the fourth Saturday in August Succeedmcr each general pri-
mary there shall be held in each district within the State in which
any candidate or candidates for any district office are to be elected
at the succeeding regular election a distriet convention which shall
be composed of delegates from the county or counties'composing
such distriet, selected in the manner herein .provided. Notice of the
time and place of holding such -convention shall be given by the
executive committee of such district at least ten days prior to such
meeting. Before such convention assembles the executive commiltce
of such district shall mcet and elect one of its number chairman
of such commitiee, shall prepare a list of delegates from the vari-
ous counties composing such distriect which have been certified to
the distriet eommittee hy the chairmen of the variens county com-
mittees, shall tabulate the vote east in the various counties for ecach
candidate for district offiee, which has heen certified to snch eom-
mittee as provided in 1his aet, and shall also prepare a statement,
showing the numher of -convention votes which each connty in such
distriet is entitled 1o east in said eonvention upon the hagis set forth
in Seetion 120, of this aet, and shall present sueh list of delegates,
fubudated vote and eonvention vote to the eonvention when it as
sembles,  The distriet econvention shall then eanvass the returns of
the votes east in all the connties of the distriet for cach eandi-
date as presented to them by the distriet eomittee, and shall de-
¢lare the person found to have reeeived the largest number of votes
at the primary in the distriet for such offiee the dominee of the
party for such office, and the chairman "lnd seeretary of the con-
vention shall forthwith certify such nomination to ‘rhe Seeretary of
State®. E

The language underscored in the above quotation requires the
distriet committee to meet and eleet a distriet chairtman hefore the
assembling of the distriet eonvention. It further provides that the
distriet chairman shall be one of the members of such distriet com-
mittee. Therefoer, no one is eligible to the position. of distriet chair-
man unless he is a county chairman and as such made ex offieio a
member of the distriet committee. It follows that inasmunceh as
Dr. Wilkins was not a eounty chairman and thevefore not a mem-
her of the senatorial distriet committee he was inelivible to the
officec or position of chairman of such distriet committee. Tt is
also apparent that he was eleeted not by the body that had power
to elect sueh an officer hut hy a distriet convention composed, of
delegates from the various eonnties within the distriet and which
was an entirely different organization and hody from the distriet
committee and which was given by the law no authority whatever
to seleet a distriet ehairman. Therefore the eleetion of Dr. Wilking
as distriet chairman was without authority of the law for two rea-
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sons: First, beeause he was ineligible to the office, and second, be-
cause he was not clected by the district committee, the only hody
which had any power under the law to fill that position. Dr. Wil-
kins not being the lezal district chairman for your distriet,
and not having published himself as distriet chairman or taken
any action as such chairman from the time of his attempted elec-
tion up to June 1st of this vear, he certainly could not be considered
as a de facto distriet chairman before he began to act as such.

You have further stated to me that even between June 1st and
June 6th he made no attempt to notify the candidates or the public
at large that he was district chairman or claimed to be filling that
position and did nothing to indicate that he was filling the office,
except to inform Mr. Slaton on June 1st that he was district chair-
man and to receive and file between that date and June 6th the
application of Mr, Slaton and Mr. Jackson when sent to him. This
brines us to the question of whether or not Mr. Henderson of
Wichita Falls was under the circumstances existing in this case
a distriet chairman de facto within the meaning of the law at the
time that Mr. Gough and the other two candidates filed their ap-
plications with him. In view of the fact that DMr. Henderson
honestly thought that by virtue of his heing State committeeman
from that senatorial district he was therebyv clothed with the posi-
tion of distriet chairman and in view of the faet that for a con-
siderable time preceding June 6th he publicly claimed to be distriet
chairman and such claim was generally acquiesced in by the publie.
including the candidates themselves, and in view of the fact that
Mr. Gough, as well as the other eandidates, was reasonably justi-
fied under-the cirecumstances in believing that Mr. Henderson was
distriet chairman both at the time the applications were filed and
almost up to the time limit within which applications could. be
filed, T have reached the conclusion that while Mr. Henderson
and the candidates and the public were mistaken in their belief
that Henderson was the legal district chairman, he was in the eve
of law a chairman de facto at the time the applications were filed
with him and therefore that such filing was just as valid as if he
had been legally elected to the position of distriet chairman. This
proposition is supported by the following authorities:

29 Cye., pages 1391-1393,

Bell vs. Faulkner. 84 Texas, 187.

Aulanier vs. Governor, 1 Texas, 653.

Dane vs. State, 36 Texas Appeals, 84.

[Terd vs. Elliott, 92 8. W. Rep.. 764,

Ex Parte Ward, 173 U. S., 452.

In-29 Cye., cited above, the following language is used:

**One of the fundamental prerequisites to the existence of a de
facto officer is the possession of the office and the performance of
the duties attached to it, but such .possession need not be physi-
cally continunous. Thus, where an office is in dispute and the one
in actual possession steps out with no intention of abandoning the
office and the other claimant, with full knowledge of the facts, steps
in and proeeeds to do business, the one who previously had posses-
sion of the office is econsidered to be the officer de facto. Tt follows
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as a necessary consequence that there can not be a de facto officer
if a de jure officer is discharging the funections of the office in question.
There can not be two different officers de facto in possession of an office
for which one incumbent only is provided by law.

““But the mere fact of the possession of the office is not suffi-
cient to make the incumbent a de facto officer. There must be color
of title or his possession must be acquiesced in by the public. The
mere possessor of an office without these other conditions is an in-
truder whose acts have legally no effect. * * * It would seem also
that persons in actual possession of an office whose possession is ac-
quiesced in for a considerable time by the public are de facto
officers, although they do not possess color of title’’.

In Bell vs. Faulkner. supra, the fourth paragraph of the syllabus
is as follows:

““A minor acting as clerk of an election may be considered a de
facto officer and the will of the majority of the votels will not be
defeated by reason of such faet.”’

The minor was not legally eligible to the posﬁ:lon but inasmuch
as ‘he had filled it \Vlthout protest or objection heiwas held to he
a de facto officer and his acts as legal and valid as if they had heen
done by one who was legally clothed with the office.

In the above cited case of Auylanier vs. Governor. the Supreme
Court of Texas said:

‘“The point growing out of the refusal of the court below to re-
ceive testimony to show that the collector of faxes for the county of
Galveston had not been duly elected and had not given bond as
required by law will not require much consideration. The facts
“show that he had been commissioned as collector and that he had

acted as such from the 1st day of August preceding. Acting as an
officer under color given by the commissioners made him such de
facto until ejected in. a proceeding having that objeet directly in
view: and his” authority would not be questioned under such ecir-
cumstances in a collateral way. His official acts would be valid and
he counld legally collect the tax and give receipts for the same’

In the case of Dame vs. State, supra. a complaint in a criminal
prosccution was attacked. on the ground that the deputy county at-
torney before whom the complaint was sworn to bhad mnot had his
appointment approved by the commissioners court and recorded in
the manner required by law. The Court of Criminal Appeals held
that he was nevertheless a de facto officer and the complaint just
as valid in law as if his appointment had beon complete and lecal.
The court said:

“In our opinion although the commissioners court had not af
the time consented to the appointement of the said deputy county
attorney he was a de faecto officer and as such entitled to administer
the oath to the complainant in this case and his au’rhorltv could not
be attacked in a collateral proceeding.”’

In the above cited case of Hussev vs. Smith, a United States
marshal had served certain process issuing from local tribunals in
the Territory of Utah and certain proceedings were had depend-
ing for their validity on such aets of the marshal. It was afterwards
held by the Supreme Court of the U'nited States that a marshal

f
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had no aectual authority to serve such process and that his legal
jurisdiction was confined to cases in which the United States was
concerned.  However. it was held by the Supreme court that while
in the service of " sueh  process from the territorial court
he was an officer de facto; that his aets as such could not be
collaterally attacked and that the proceedings were as valid and
binding as if the service had been made by an officer having legal
authority to act in such a matter. The court said:

“PDuring all this time the marshal’s acts were valid as being those
of an officer de facto. They were as much so as if they had been
done by him de jure. These remarks apply with full force to his
acts as a ministerial officer in the Bernhisel ease. An officer de facto
it is not a mere usurper. nor vet within the seetion of the law, but
one who, colore officl, elaims and assumes to exercise offieial aunthority
is reputed to have it, and the community acquiesces aceordingly.”’

In the above case of Herd vs. Elliott, the offices of entry taker
and county survevor had formerly been consolidated. but at the
time of the aets in question were legally separated, the office of
entry taker being at that time without any legal incumbent. The
county surveyvor misapprehending the law and thinking that the
offices were combined and therefore that he was entry taker as
well as surveyor kept posesssion of the books and papers of the
entry taker’s office for a considerable time and without protest
or objection from the public discharged the duties appertaining to
the office of entry taker as well as those that belonged to the office
that he legally filled, namely, county surveyor. It was held by the
Supreme Court of Tennessee under these cireumstances that his
acts as entry taker were valid and could not be collaterally at-
tacked. he being entry taker de facto, though having no legal title
to that office. The court after quoting the definition of an officer
de facto as eiven in the case of State vs. Carroll, 3§ Conn.. 449; 9
Amer. Rep., 409, said: .

*“The special portion of the definition above quoted whiceh is ap-
plicable to the present case is the first specification. that is, where
one aets ‘without a known appointment or election’ but under such
circumstances of reputation or aequiesence as were caleulated to
induee people, without inquiry. to submit to:or inveke his action.
supposing him to be the officer he assumed to be.”’

I think the foregoing lancuage embodies an excellent definition
of a de faeto officer and that Mr. HMenderson clearly comes within
that definition.

Therefore, it is the opinion of this Department that under the
facts as they are now presented and as hercinbefore set ont Mr. Hen-
derson of Wichita Falls was distriet chairman de facto for the Twenty-
ninth Senatorial Distriet: that the filing of the application with
him was valid; that his action in receiving such applications and
filing them can not be collaterally attacked and that the names of
all candidates for State Senator who duly and regularly filed their
applications with him not later than .June 6th are now legally en-
titled to have their names pginted on the offieial ballot in every
county in the distriet.
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This econclusion seems to me to he clearly in aceordance with
the law and it certainly ecan work no injustice or hardship against
any one of the three candidates. Any other holding would result
in confusion and possibly in injustice. It is certain that under the
facts as they are now presented the filing of applications with Dr.
Wilkins did not avail the eandidates anything, as he’was neither
district chairman de jure or de facto. Unless therefore the filing
with Mr. Henderson can be held valid the candidates would be re-
mitted to the requirement in Section 110 of the Terrell Election
Law that where there is no distriet chairman applications must he
filed with the various county chairmen not later than the first Mon-
day in June. My understanding is that not one of the three can-
didates filed his application by the 6th of June with the various
county chairman in the distriect. That heing so, a holding denying the

validity of the filing with Henderson would result in making it il-
legal to print the name of either one of the candidates on the offi-
cial ballot in any of the counties and would necessitate the making
of a nomination by each voter writing the name. of his candidate
on the ballot on primary election day.

Yours very truly, '
R. M. Rowrnaxp,
Assistant Attorney General.

CONS'I‘RT%CTIO‘\* OF LAWS—ELECTION T:AWS
DATES, ASSESSMENTS AGAINST.

ANDI-

1Where the county executive committee makes assessment against a candidate
and requests that he have such assessment in their hands by the fourth
Monday in June. and such candidate fails to meet this requirement of
the committee. but does forward same prior to meeting of primary
committee, is entitled to have his name placed upon the official ballot.

ATTORNEY (GENERAL’S DEPARTMENT.

AuvsTin, TeExAs. Tune 5, 1910
. W. R. MeClellan, Coleman, Teras.

Desr Sik: We have vour letter of the 28th inst.. in whieh von
state that. Mr. J. R. Brown made application in accordance with
Iaw to have his name placed on the official ballot for the primary elee-
tion as a eandidate for justice of the peace: that he was duly notified
at the instance of the -county executive committee that he had heen
assessed $5 as his proportionate part of the expense of the primary
election: that sueh notice requested him to have the monex in vour
hands on or hefore June 27th: that he mailed vou a letter on June
27th inclosing $5, which letter did not reach you until June 28th.
You ask the opinion of this Department as to whether or not, in
view of the provisions of Section 111 of the Terrell Eleection Tiaw,
AMr. Brown is entitled to have his name printed on the offieial hal-
lot for the primary election.

We find nothing in the law on this point- exeept what is con-

Digitized from Best Copy Available



236 REPORT OF ATTORNEY (GENERAL.

tained in Seetion 111 above referred to. Said section, after re-
quiring the committee to meet on the third Monday in June and to
apportion the expenses according to the rule therein laid down,
provides that the committee at such meeting shall:

““By resolution direct the chairman to immediately mail to each
person whose name has been requested to be placed on the official
ballot a statement of the amount of such expense so apportioned
to him, with the request that he pay the same to the county chair-
man on or before the fourth Monday in June thereafter.’’

A snbsequent portion of said section provides for a meeting of
the sub-committee. known as the primary-committee, on the second
Monday in July for the purpose of preparing the oﬂ'ielal ballot.
Then follows this proviso:

““Provided. that the name of no person shall be placed thereon
for a county or precint office who has not paid to the county exe--
cutive committee the amount of the estimated expense of holding
such primary apportioned to him by the county executive commit-
tee as hercinbefore provided.’’

You will note that the ecommittee is to cause the chairman to
mail a written request to each candidate stating the amount as-
sessed against him and requesting that he pay such amount on or
before the fourth Monday in June. The sub-committee known as
the ‘‘primary committee,”” meets on the second Monday in July
for the purpose of making up the official ballot for the primary.
Such sub-committee is, by one of the provisions above quoted, for-
bidden to print on the official ballot the name of any candidate who
has not paid the amount assessed against him.

The question here is would this prohibition imposed upon the
sub-committee apply in a case where the candidate had paid the
amount assessed against Irim before the time that the sub-committec
holds its meeting, but did not make such payvment until after the
fourth Monday in June.

While, “of course, it is the safest plan for candidates to follow
strictly the written request of the county exeeutive committee and
make the payments not later than the fourth Monday in June, still
we are of the opinion that the prohibition directed against the sub-
committee applies only in a case where at the time suech sub-eom-
mittee is called upon to act the candidate in question is still delin-
quent in the payment of the amount assessed against him. TIf he
makes payment between the fourth Monday in June and the second
Monday in July. we believe it would be lawful for the sib-com-
mittee to give his name a place on the ballot.

You will observe that the law does not directly say that candi-
dates shall pay their assesments by the fourth Monday in June.
It merely directs the committee to have its chairman mail them
a request so to do. It may be conceded, however, inasmuch as the
request of the committee is one made in obedience to the law, it is
to he regarded as the request of the law as well as of the com-
mittee. Still, the faet that the law does not direct and in positive
terms say to the eandidates that they must make payment by the

‘.
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fourth Monday in June is a eircumstance that is entitled to some
weight in determining whether this particular part of Section 111
is mandatory or merely directory.

The cardinal rules for determining whether statutes are manda-
tory or directory are clearly indicated by the following quotations
from 2 Sutherland on Statutory Construction (Lewis’ Rd.):

‘“Sec. 611. There is no universal rule by, which directory pro-
visions may, under all circumstances, be distinguished from those
which are mandatory. Where the provision is in affirmative words.
and there are no negative words, and it relates to the time or man-
ner of doing the aets which constitute the chief purpose of the™law.
or those incidental or subsidiary thereto, by an official person. the
provision has been usually treated as directory. Generally it is so:
but it is a question of intention. Where a statute is affirmative it
does not necessarily imply that the mode or time mentioned in it is
exclusive, and that the act provided for, if done at a different time
or in a different manner. will not have effect. Such is the literal
implieation. it is true, but since the letter may he modified to eive
effect to the intention, that implication is often prevented by another
implication, namely, that the Tegislature intends what is reasonable.
and especially that the aet shall have effeet: that its purpose shall
not be thwarted by any trivial omission or a departure from it in
some formal, incidental or comparatively nunimportani particunlar.”

““Unless a fair consideration of a statute, directing the mode of
proceeding of public officers, shows that the Legislature intended
compilance with the provision in relation thereto to be essential to
the validity of the proceeding. it is to he regarded as directory merely.
Those directions which are not of the essence of the thing to he done,
but which are given with a view merely to the proper. orderly and
prompt eonduet of the husiness, and by the failure to obev which the
richts of those interested will not be prejudiced. are not commonly
to he regarded as mandatory: and if the aet is performed, hut not
in the time or in the precise mode indicated. it will still be sufficient.

if that which is done accomplishes the substantial purposes of the
statute.”

“‘See. 613, A statute required the township clerk to certify on
or hefore ther first Monday of October in each vear to the supervisor
of his township.the amount of the town indebtedness growing out of
the pavment of hountiecs. Where such certifieate was not made
within that period. but was within a week afterwards, and seasonably
to answer the intended purpose, it was held good, and the provision
so far directory. The information was to enable the supervisor, to
include the amount certified in the tax levy.”’

““See. 633. Where an existing right or privileee is subjected to
reenlation by a statute in negative words, or those which import
that it is only to be exercised in a preseribed manner. the mode so
preseribed is imperative.”’ )

Tested by the foregoine rules of construetion. we think the /m-
plied request made by the law upon the eandidate that he paxy his
assessment on or hefore the fourth Monday in June must he con-
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sidered direetory merely, unless the above quoted proviso in said
Seetion 111 operates upon said implied request in such a way as to
make it mandatory and strict compliance therewith a condition prece-
dent to printing the candidate’s name on the ballot.

When we examine said proviso, we find that it is couched in nega-
tive terms and contains an express prohibition. Therefore, it must
he held to be mandatory. DBut the question arises, does the language
nmean that a candidate’s name shall not be printed on the hallot if
he has not ‘‘paid’’ ‘‘as hereinbefore provided’ the amount assessed
avainst him? Tf so, there is room for the contention that payment at
any {ime after the date ‘‘hereinbefore’ named will not avail him.
Or doces this laneuage mean only that the ecandidate’s name ean not
o on the ballot unless he has, at the time the sub-committee meets and
takes its action. ‘“paid’’ the amount that was ‘“apportioned to him’’
““as hereinbefore provided.”’ If the latter construction is correet, then
it is obvious that the direction to pay by the fourth Monday in June
is not rendered mandatory by anvthing contained in the proviso now
under discussion and that the sub-committee has the legal authority
to give every candidate a place on the ballot who has paid his assess-
ment at any time before sueh sub-committee actually makes up the
ballot.  'We bhelieve the construetion last set out is the correct one.
We think the phrase. ““as hereinbefore provided’’ has the word ‘‘ap-
portioned’” for its antecedent, and not the word ‘‘paid,”’ and that
the followinge rule laid down in 2 Lewis’ Sutherland on Stat. Constr.,
See. 420, applies: : N

“Relative and qualifying words and phrases, grammatically and
lecally, where no contrary intention appears, refers solely to the last
antecedent.”’

A eood illustration of the featuves that distinguish a direetory from
a mandatory provision is to be found in a eomparison between the
implied request econtained in Seetion 111, that candidates pay on or
before the fourth Monday in June, and the direet and speeific re-
quirement in Seetions 108, 110 and 111, that ecandidates shall file with
the proper party officer their written applications ‘“not later’’ than
the respeetive dates mentioned in said sections. The one provision
is expressed in affirmative language, not necessarily ecarrving with
it a prohibition against the doing of the thing later; the other is ex-
presséd in negative language. strongly implyving a prohibition against
the doing of the thing at a date later than that fixed by the statute.

In view of the foregoing principles and authorities. we conclude
that Mr. Brown’s ease does not fall within the prohibition against the
sub-committee that is contained in the proviso to Section 111, and
that he is legallv entitled to have his name printed on the ballot.
We have reached this conclusion from the language of the law itself,
independently of any considerations as to the praectical conse-
auences of one holding or the other. But it is not out of place to
sav that under this holding the law operates justly and reasonably,
whereas under a different one its operation in many cases would be
harsh and unreasonable. We have hefore us now a case where a
candidate offered to pay the ecounty chairman at the time of filing
his application the amount that would be required of him. hut the
chairman deelined to reccive it at that time, saving he did not know
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just how much it would be and that written notice would bhe given
when the committee met. The committee met on June 20th, but for
some reason (perhaps because of the large number of notices to be
written and mailed) the notice to the candidate in question was not
mailed until June 23rd at 11 a."m. Before the notice reached him he
was called away from town by the illness of his mother, but ar-
ranged with a friend to take the notice from the postoffice and payv
the amount assessed. The result was that the friend did not cet the
money to the chairman until the morning of June 28th, and the
latter declined to receive it because he was doubtful of his authority
to do so after the fourth Monday in June (the 27th.) It is appar-
ent that if the fourth Mopday in June (just one weck from the
time fixed by law for the apportioning of the expenses hy the eom-
mittee) is to be made the dead line, casés similar to the one above
outlined will inevitably oceur with considerable frequency. We are
not disposed to adopt a comstruction that will bring about such re-
sults unless we are driven to it by the plain terms of the statute.
In this instance we conelude that sueh a eonstruetion is not required
either hy the spirit or the letter of the law.
Yours very truly,
R. M. Rowrann,
Assistant Atftorney General.

ELECTION LAW—SPECIAL ELECTION TO FILL VACANCY
IN CONGRESS—DISTRICT COMMITTEE AUTHOR-
IZED TO CALL SPECIAL ELECTION.

Should be called at such date as to give reasonable time to get proper returns
and names of candidates certified to county clerks so that same may be
printed upon official ballot for general primary.

ATTORNEY GEXNERAL’'S DEPARTMENT.

AvstiN, TeExAas, July 7 1910
Hon., R. T Brown, District. C’hanman, Henderson, Texas.

Drar Sir: In answer to vour oral inquiry this day submitted. we
have to advise véu that.Section 105 of the Terrvell election law au-
thorizes your committee to call a special primary election to be held
on a day fixed by it in the various counties composing your Con-
gressional distriet for the purpose of nominating a Demoecratic can-
didate for the unexpired term recently made vacant by the resiena-
tion of Congressman Gordon Russell, such vacancy to be filled by a
special election that has been ordered by the Governor for the 23rd
day of this month. That part of Section 105 Whlch gives your com-
mittee this power is the following:

‘‘Nominations of candidates to he voted for at any special elec-
tion shall be made at a primary.election at such time as the party
executive committee shall determine, but no such committee shall
ever have the power to make such nominations; provided, that all pre-
cinects in the same county and all eounties in the same district shall
vote on the same day.”
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We are of the opinion that you should fix the time for holding
this special primary election at such a date as to give a reasonable
time for all returns of the special primary to be made by the proper
party officials, such returns to be canvassed and the Lmult declared,
and the name of the nominee to be certified to the various county
¢lerks in the distriet time enough for such county clerks to cause the
name of the nominee to he printed on the official ballot for the
special election to be held on July 23rd. You should cause the
county exeeutive committees in the counties of vour Congressional
distriet to comply with the provisions of Sections 46 and 114a in the
preparation of the official ballot for your special primary cleetion.
The Department rules that you have authority to receive the written
applications of candidates in said speecial primary at any time hefore
it 1s too late to caunse their names to be printed on the official ballots
for the special primary in all the different counties of the distriet.
Applieations filed with the distriet chairman so late that it will be
impossible to have their names printed on the official hallots for the
special primary in the different eounties in the distriet will have 1o
he rejected.

Seetion 124 of fthe Terrell election law forbids the placing on any
primary hallot of any printed matter exeept that which is author-
ized by Taw and provides that on ballot cast in violation of that see-
tion shall Le counted.  We do not find ‘in the law any definite and
specifie provision expressly authorizing the printing of candidates’
names on the ballot for a speeial primary under the cirenmstanees
that exist in vonr ease. but the Departinent is of opinion that the
authority ¢iven by the above quoted provision of Section 105 earvies
with it the power to reccive applications of candidates and to eause
their names to be printed on the ballot for the special primary. We
think the form of the applications of eandidates in vour speecial pri-
mary should comply with that preseribed in Secction 110 for similar
applications of eandidates 1o he voted upon at a general primary.

Yours very truly,
R. M. Rowraxp,
Assistant Attorney General.

ELECTION LAW—PRIMARIES—CITALLENGERS — SUPER-
’ VISORS—CANDIDATES

No provision for challengers in party primaries. One-fifth the number of
candidates may choose two supervisors, etc.; any voter may challenge,
when and how; loitering, what is, etc.

ATTORNEY (OENERAL'S DEPARTMENT.

Avstin, TeExas, July 21, 1910.
Hon. A. B. Storey, Democeratic State Chairman, San Antonio, Texas.
DeArR SIr: After a more thorough consideration of the matters
diseussed between vou and the writer yvesterday over the long dis-
tance telephone, this Department has reached the following eonclu-
SIONS
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1. That the law makes no provision for the appointment of reg-
ular challengers for a primary election. We do not find the word
“‘challenger”” used anvwhere in the Terrell election law, exeept in
Sections 40 and 75; and it is clear that the provisiOn made in Se
tion 40 for oune ohallonoer for each pohhc*ﬂ party is of snoh a n&tuJc
that it ean not be applied to a party primary.

2. That under Section 123 and under Section 126, as amended by
the acts of 1909, page 451, any one-fifth of all the eandidates whose
names will be printed on the official ballot may, by a written and
signed agreement, made on the day before the primary or carlier,
choose two supervisors in one or more or all of the election preeinets
in a county. These supervisors must be sworn by the presiding
Judge of the primary in cach voting precinet where chosen and are
then entitled to remain at the polling place and see.ithat the eleetion
is condueted fairly and lawtully. When Sections 123 and 126 are
Cread in the light of what is said about supervisors in Scetion 73, it
is reasonably clear that a supervisor in a Demoeratic primary may
object to a voter he thinks is not a Democrat or is not otherwise
gqualified to vote, and that thereupon it will he the duty of the pre-
siding judee to swear the person offering to vote and aseertain
whether he is gualified.

3. That no persons other than those mentioned in Section 76 of
the Terrell eleetion law should be allowed within the room where
the primary election is being held. Said Seection 76 contains the fol-
lowing: ' ,

“*No person shall be admitted within the room where the eleetion
1s being held except the judges. clerks, persons admitted hy the pre-
siding judege to preserve order. supervisors of eleetion, and persons
admitted for the purpose of voting: provided. that the officers of
the eleetion shall permit an interpreter to assis‘r any voter who ean
not both spm and read the English language.’

This provision is of sueh a nature that we ‘rhml\ thv Legislature
intended it to apply to primary elections as well as general elee-
tions.  This construction is strengthened by the Jangnagce of See-
tions 134 and 135, ‘

4. That probably any Democratie voter has the right to challenge
in good faith any person offering to vote, provided he ean make such
challenge kown to the judges of eleetion without entering the room
where the polline place is. But he must not enter the room for th¢
purpose of making a challenge, and he must not loifer or elec-
tioneer within one hundred feet of the entrance of the polling place.
Loitering or clectioncering within the distanee named is made a
penal offense. See Secctions 159, 134 and 84. oo

It would seem that merely coming up to the door to make a bona
fide challenge and retiring to a distance of one hundred feet as soon
as the challenee is made would not be loitering,

Yours very truly,
R. M. RowrLaxnp,
Assistant Attorney Generval.

)
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FlE B‘Illllwl*‘EES OF OFFICE—TAX ASSESSOR—INDE-
PENDENT SCHOOL DISTRICT.

Fees not collected during fiscal vear should be reported as delinquent.

Where independent school district designates county tax assessor and col-
lector to assess and collect taxes of district, fees therefor should he
treated as fees of office and accounted for under fee bill. '

NTTORNEY GENERAL'S DEPARTMENT.

© AUSTIN, TEXAS, December 180 1908,
Mr. Jas. E. Bolton, Tar Assessor, Dallas, Teras.

Dear Sik: We have yvour letter of the 10th inst., and as to the
(uestions therein submitted heg  to advise:

1. You say that in settlement of your commissions for assessing
1908 taxes the Comptroller forwarded yvou an order on vour tax col-
leetor for the amount due you by the State, and that the collector
made a partial payment of said amount on November 5th. hut did
not pay the remainder until December 5th.  Upon this statement
vou ask the opiniou of this Department as to whether or.mot vou
are required under the  provisions of the fee hill to report the last
amount paid as fees collected during the fiseal vear beginning De-
cember 1st, 1907, and endine November 30th, 1908, or should vou
treat the same as delinquent fees in said report. I am of the opin-
ion that sueh amount should be treated as delinquent fees. Seetion
11 of the fee hill provides:

“Taeh officer mentioned in the precedine seetion, and also the
sheriff, shall at the elose of each fiscal yvear make to the distriet elerk
of the connty in which he resides a sworn statement showine the
amount of fees colleeted by him during the fiseal year. and the
amount of fees charged and not eolleeted and by whom due.™

Seetion 16 of the same aet provides:

Tt shall be the duty of those officers named in Seetion 10 of this
act, and also the shertffs, 1o keep a corveet statement of the swms
coming into their hands as fees and eommissions in a book to he
provided for that purpose. in which the officer at the thine when any
fees or moneys shall come into his hands shall enter the same, ete.’””

[ have examined the other seetions of this law to find if there was
any other provision proper to be construed in conneetion with the
Tinenage quoted of the seetions above, and have found none, and
<an see no reason why the language in these seetions should not be
eiven its plain and literal meaning, which if done would only rve-
quire the ofticer to report such fees as paid for the vear as had been
actuadly colleeted by him in cash durine that year, and would re-
cquire him only toenter fees collected in his hook when, and not be-
fore, the same might be actually paid over to him,

2. You say further that tax assessors are allowed one
per cent commission for assessing speecial taxes levied Dby
school districts, and incuire if these commissions are required to

Digitized from Best Copy Available



REPORT OF ATTORNEY GENERAL. 245

be included in the report of fees required by the fee bill. Section
165, Chapter 124, of the General Laws of the Twenty-ninth Legis-
lature provides that:

‘““When a majority of the hoard of trustees of an independent
school district prefer to have the taxes of their distriet assessed and
collected by the tax assessor and collector, same shall be assessed and
collected by said county officers * * *’7 And further provides ‘‘That
when the eounty assessor and county collector are required to assess
and colleet the taxes of independent school distriets, thev shall re-
spectively receive 1 per cent for eollecting and assessing same.”’

These provisions of the law require the county assessor and col-
lector whenever a majority of the board of trustees of an independent
school distriet in their county may wish if, to act in assessing and
colleeting the school tax for such district. So that when requested
by a majority of trustees of such distriet it becomes their official
duty to perform the services required by said provision of the law.
The compensation of the assessor and collector is fixed at 1 per cent,
respectively, for assessing and eolleeting such taxes.

Art. 2495¢ provides: |

““Hereafter the maximuin amount of fees of all kinds that may be
retained by any officer mtntioned in this artiele as .compensation for
services shall be as follows: * * * > Then follows the different
county officers with the maximum amount allowed them per annum.

Art. 2495h excepts from the provisions of the law in respect to
maximum fees, and the compensation allowed officers for ex officio
services when allowed upon the order of the commissioners court,
and the fees allowed by an to district and ecounty eclerks. county
attornevs and tax collectors in suits to collect taxes, which it is de-
clared shall be in addition to the maximum salaries fixed in the fee
hill.

We think these different sections of the law quoted compel the
construetion that the fees collected by county assessors and col-
lectors for the assessing and collecting school taxes for independent
school districts under the provisions of Chapter 124 of the General
Laws of the Twenty-ninth Legislature are fees of office. and should
be so treated by the respeetive officers collecting the same.

The exceptions contained in Art. 2495h indieate that all other
charges for services rendered by officers mentioned in Section 10 of
the act under consideration. other than the exceptions contained in
said section, are to be treated as fees of office.

It is true the services of the assessor and collector rendered to in-
dependent school districts in their county are not services rendered
to the whole county, but they are services rendered by virtue of their
holding their respective offices, and the fees paid them are provided
by law and do not arise by virtue of any contract between them and
the independent school distriet. You will also note from the pro-
vigions of Section 165 of Chapter 124 of the acts of 1905 that there
is no option with the officers named as to whether or not they will
serve said district in case the majority of the trustees prefer that
they do. The law makes it their duty.

You suggest that the payment of three-fourths of qaxd commis-
sion to the county treasurer by such assessor would in effect he a
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transfer from the loeal school funds of the school distriet to the gen-
eral fund of the county. I doubt if this contention is ecorrect. The
act which provides for the levying of the special taxes in these
schonl districts provides that 1 per cent be paid to the assessor
in case the county assessor does the assessing. It was intended by
the Legislature that this 1 per cent should go to the assessor and
not to the school fund. Certainly when taken out by the assessor
as fees it changes its character of being a part of the school fund
and becomes a part of the fees of office, in which both the county
and assessor have an interest.

In the case of Ellis Co. vs. Thompson, 66 S. W., 50, the ' Su-
preme Court uses this language: .

““The Legislature undertook to regulate this matter so as to give
each officer out of the fees collected by him a reasonable compensa-
tion for the services rendered to make the office self-sustaining and
to apply the excess of fees to public use. To accomplish this end
the business of the offices named is placed strictly on a basis of a
public service, and the fees are treated as a part of. the public
revenue to be received by the officers and accounted for as directed.”’

However, whether or not the payment by the assessor of three-
fourths of the fees collected into the treasury, a part of which might
be fees collected by him from independent school districts for the
assessing by him of the school tax in said distriet, be a conversion
of the school funds of such districts to the general fund of the
county to the extent of the amounts of his commissions derived from
his fees in serving said independent districts, this would not entitle
the assessor to treat such commissions other than as fees of his office.

Yours very truly,
R. E. CRAWFORD,
Assistant Attorney General.

WITNESSES. OUT-COUNTY—FEES AND MILEAGE.

Out-county witnesses not entitled to fees and mileage in felony case pending
in county other than county of their residence, on change of veneue,
unless they have been summoned to appear by court in which such case
is pending.

ATTORKEY GENERAL’S DEPARTMENT.

AvstiN, TExAs, January 25, 1909.

Homn. J. W. Stephens, Comptroller of Public Accounts Capttol

DEsr S1r: Answering the inquiry contained in the letter of Hon.
C. C. Harris, district attorney, of date the 21st instant, addressed
to you as to whether witnesses subpoenaed in felony cases in the
county of their residence would be entitled to claim mileage and
witness fees upon a change of venue in the case such witnesses at-
tend the trial of the case in the county to which the venue was
changed without having been served with any process from the
county to which the venue was changed, I beg to advise that Sec-
tion 5 of Chapter 19 of the First Special Session of the Twenty-
fifth Legislature, 1897, as amended on page 375, General Laws of
the Twenty-mnth Lemslature 1905, provides that :
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‘“Witnesses shall receive from the State for attendance upon dis-
triet courts and grand juries in counties other than that of their
residence in obeyance to subpoenaes issued under the provisions of
this aet, their actual traveling expenses, ete.’

The act in question provides oan for the witnesses summoned
outside of the county of the court issuing the process, so that a wit-
ness would not be entitled to the fee provided in said section unless
he had been summoned to appear before a court in a county othe1
than his residence.

Chapter 141 of the General Laws of 1903 prov1des that:

““ Any witness who may have been reeognized, subpoenaed or at-
tached and given bond for his appearance before any court or be-
fore any grand jury out of the county of his residence to give testi-
mony in a felony case and who shall appear in compliance with the
obligations of such recognizance or bond shall be allowed his aetual
traveling expenses not exceeding 3 cents per mile, ete.’

I am not quite clear as to whether the act above quoted is not su-
perseded and repealed by the act of 1905; but whether it is or not, a
Witness, unless he had given bond for his appearance hefore the
court in some other county than his residence, would not be entitled .
to the fees provided in the above act, so that in any event in order
that witnesses mayv receive the compensa’mon prowded by law, they
should be subpoenaed by the court in which the case is pendmcr upon
change of venue.

Yours very, truly.
R. E. CrAWFORD,
Assistant Attorney General.

CONSTRUCTION OF LAWS—COUNTY JUDGE, FEES OF—
DEPENDENT AND DELINQUENT CHILDREN.

County judge not entitled to fee of $3 for each trial of dependent or delin-

quent children, as in ‘criminal cases; purpose of statute to reform and
not to punish.

ATTORNEY GENERAL’S DEPARTMENT.

Avustin, TeExas, March 4, 1909.
Hon. C. W. McCollum, County Auditor, Waco, Tezxas.

Drar Sir: We have your letter of the 26th wltimo, in which
vou ask the opinion of this Department as to whether or not the
duties prescribed for the county ]'udfre in Chapters 64 and 65 of the
Acts of the Thirtieth Legislature in reference to the proeeedings
therein p1ov1ded for, dependent and delinquent children come
within the meaning of Article 1109 C. C. P., with reference to the
fees provided in said article for the county ;judge—that is, whether
or not the county judge is entitled to a feé of $3.00 as prov1ded in
said Article 1109 when he performs the duties preseribed in said
chapter.

Artiele 1109 C. C. P. prowdes that the county judge shall be en-
titled to a fee of $3.00 in each criminal action tried and finally dis-
posed of before him, to be paid by the county.
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As to the duties preseribed in Chapter 64 in respeet to dependent
children, | find no diffienlty in coming to the conclusion that there
is no provision for any procecding in said chapter which eould be
denominated a eriminal action,  1lowever, as to the provisions of
Chapter 65 T have found some difficulty in ecoming to a eonclusion,
but. am of the opinion that there is no proeeeding therein provided
for which would come within the denomination of a eriminal action
as that phrase is used in Article 1109 C. ¢, P. The Tegislature in
enacting Article 1109, Code of Criminal Procedure, evidently had
in mind procecdings in aceordance with the provisions of Code of
Criminal Procedure instituted by ceomplaint, information or indiet-
ment, and proscented in the courts having jurisdietion under the
eriminal laws of the State,  The main idea of Chapter 65 is not the
punishment. of the child, but its reformation, and this is provided
for not by punishment as in eriminal eases, hut in the mode therein
specially provided,

_ Seetion 1 of the act provides what aets on the part of the child
constitutes delinquencey, and provides that any child committing any
of said aets shall he deemed a delinquent child and shall be pro-
ceeded against as such in the manner provided. You will note that
these acts are not declared erimes and some of them mentioned are
not in themselves eriminal.  Further, there is no certain punish-
ment fixed by the act to be assessed against a child found delin-
quent. T am, therefore. of the opinion that such proceedings as are
provided in said chapter are not eriminal actions, and that the
connty judge would not be entitled to he paid by the county the fees
provided in Article 1109 C. C. P.

Yours very truly,
R. E. CrawFoRD,
Assistant Attorney (General.

CONSTRUCTION OF LAWS—DISTRICT ATTORNEY'S PER
DIEM,

District attorney’s fiscal year begins December 13t of each year. When
district attorney serves only fractional part of fisecal year he shall be
entitled to such proportionate part of maximum allowed as the time of
his service bears to the entire year.

ATTORNEY (FENERAL'S DEPARTMENT.

‘ AustiN, TExas, May 12, 1909,
Hon. Gordon Boone, Navasoila, Texas.

DEAR Str: In answering vour inquiry of the 4th inst. T desire,
first, to construe Sayles’ Civie Statutes. Art.. 2495 which I think
is not in anvwise affected by the act of April 29th, 1907, known as
the distriet attorneys’ per diem act.

You will observe from the provisions of this article the fiscal
vears recognized by the county and district officials of the State
begin December 1st of each year, and all officers named in the
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chapter are subject to its provisions, [t also provides *‘whenever
sueh officer serves for a fractional part of the fiseal year he shall
nevertheless file his report, and make settlement for such part, of the
vear a8 he serves and shall he entitled to sueh proportional part of
the muxmmm allowed as the time of his service hears 1o the entire
year,’

“Hlowever, an incoming officer cleeted at, the general eleetion who
qualifies prior 1o December 1st next. following shall not. be required
fo file any report, or make any settlement before December 141 of the
following year, but his report, and qotﬂvmvnt shall embrace the en-
tire period dating from his qualifieation,”’

I understand from your letter that your predecessor served be-
ginning at the first of the fiseal year 1908, aud served until June
15, 1908, when he resigned and you were appointed 1o sueeced him:
(Inder the provisions of the article above. referred to, construed in
esonnection with Art, 1081a, Chapter 175, Acts of 1907, the aggrecate
amount, of fees vou and your prodooossm' would 1mnﬂv draw from
the State Treasury for vour serviees for the entire year, if vou and
vour predecessor combined served more than 133 “days, would he
133 multiplied by 15, and each of you would receive such an amount
of the total as the length of time each of you served would bear to
the entire year. and the fiseal vear of 1908 would end as the statute
provides, viz: December 1, 1908, notwithstanding the fact your prede-
cessor served until June 15 1908, and you served the balance of the
fiscal year.

You are therefore advised that according ’ro my construction of
these provisions of the law you would continue the service under
that appointment until the expiration of the term for which vou
were appointed and a settlement would he had as herein above
stated, and that you would begin ecounting the 133 davs as a basis
for your salary for the vear 1909 on the date you qualified as dis-
triet attorney after yvour election.

The opinions heretofore rendered by the Department which are in
confliet with this ruling are withdrawn.

Yours very truly.

R. V. Duavipsox.
Attorney General.

STATE OFFICERS—COMPTROLLER—DISTRICT ATTORNEY
—EXCESS PER DIEM OF. :

Where two district attorneys serve the same district during fiscal year,
compensation or per diem should be ascertained according to number of
days each performs service.

District attorney not chargeable with excess funds drawn by his predecessor,
but Comptroller must look to officer who drew excess of funds for re-
placement of same.

ATTORNEY (1F\*ER AL’ DEPARTMENT.

AusTIN, TEXAS, June 22, 1909,
Ion. J. W. Stephens, Comptroller, Capitol.
Drar Sir: We have your letter of the 17th inst., in reference to
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the per diem account of Hon. Gordon Boone, District Attorney of the
Twelfth Judieial District.

It appears that during the fiscal year beginning December 1, 1907,
and ending November 30, 1908, that W. E. Pope was district attor-
ney of said district until the 15th day of June, 1908, during which time
he drew warrants whieh were approved and paid in the amount of
$1200 in payment of eighty days’ service at the rate of $15 per day
and that Mr. Boone drew warrants for serviees as district attorney
in said distriet which were approved and paid in the amount of
$1260: that the total amount so drawn by the two said distriet at-
torneys of said district is $2460. An excess over $1995 of $465.

In view of the provisions contained in Article 2831 of the Revised
Statutes which prohibits the Comptroller from drawing a warrant
in favor of any person or the agent or assignee of any person in-
debted to the State until such debt be paid, you request the opinion
of this Department:

1. ““Is Mr. Gordon Boone so indebted to the State of Texas that
1. as Comptroller, am without authority to issue a warrant in his
favor on either of the two per diem accounts now on file in this De-
partment ?

2. ““If so, to what extent as shown by the accompanying state-
ment is he so indebted ? -

3. “If you hold that he is indebted to the State on the acecount
for 1907-1908 in a sum less than the $465 overdraft for the Twelfth
Judicial District, who is responsible to the State for the balance- of
such overdraft?

4. ““If you hold that Mr. Boone in the present casé is indebted
to the State in a sum less than the full amount of overdraft, kindly
vive me your opinion as to my duty. should a distriet attorney re-
sien during the fiseal year after having drawn $105 more than his
pro rata share of the maximum per diem for that year, and his sue-
cessor should, after having drawn for the same year an amount
sufficient jo make the balanee of the $1995 present to this Depart-
ment for the same year an acocunt for $759" B

I am of the opinion that Mr. Boone received compensation for
the fractional part of the fiscal year which he served between the
15th day of July and the 30th day of November as distriet attorney of
the Twelfth Judicial District in excess of that to which he was en-
titled. The compensation to which Mr. Boone was entitled for his
services may be ascertained by dividing $1995 by the total number
of days served by himself and his perdecesosr Mr. Pope and mul-
tiplying this sum by the number of days so served by him. Having
so ascertained the amount of compensation to which Mr. Boone was
entitled for the fractional part of the said fiseal year so served by
him, T am of the opinion that he would be indebted to the State
in the difference between this sum and the amount he actually
drew, which, according to the account submitted by you, is $1260.
This difference you should adjust by charging his account with same.

I desire to say that the opinion expressed in my letter to Mr.
Boone of date of May 12, 1909, as to the method by which the com-
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pensation due district attomeys; where two or more serve the same
district during the same fiscal year, should be aseertamed is hereby
modified.

It is my opinion that the cormpensatlon to which each is entitled
should be ascertained as above stated and in reference to the num-
ber of days each performed services for which they were entitled
to the compensation of $15 per day under the Act of the Thirtieth
Legislature and not to the whole time served by each as district
attorney for the district.

T am of the opinion that you would not be justified in charging Mr.
Boone with the excess drawn by his predecessor, Mr. Pope, for the rea-
gson that this excess is not due by Mr. Boone to the State As to
such excess you will have to look to Mr. Pope.

In view of the opinion above expressed, it is not necessary to
answer vour fourth question, for the reason that you should pay the
last district attorney the amount to which he would be entitled as
above stated. ‘

Yours very truly,
"~ R. V. DAVIDSON,
Attorney General.

SHERIFFS, FEES OF—0UT-COUNTY WITNESSES—ATTACH-
MENTS FOR, ETC.

ATTORNEY GENERAL’S DEPARTMENT.

STATE oF TEXAS.

AvustiN, Texas, October 1, 1909.
Hon. J. W. Stephens, Comptroller of Public Accounts, Capitol.

DrEAr Sr:  We have vour letter of the 27th inst., in which you in-
close the aceount of J. P. Flynt, sheriff of Runnels County, for $21.50.
for expenses and milage for conveving a witness (Bud Brown) from
Runnels County to Burnet County Distriet Court at the June term;
1909, which account was duly approved by the distriet judge of
said district vou say that said account, upon its first presentatmn
was returned unpaid for the reason:

“The account shows that the officer did not offer the,\\ itness an
opportunity to make bond. See. 8. Axt. 1083, C. C. P reads as fol-
lows:

‘¢ ‘Said aceount shall also %how before said officer shall be entitled
to ecompensation for expenses of attached witnesses, that before start-
ing with said witnesses to the foreign court, he carried each of them
before the magistrate nearest the place of serving the attachment, eiv-
ing his name and residence, and that said witness made oath in writing
before such magistrate, certified copies of which shall bhe attached to
the account, that they were unable to give bond for their appearance
at court, or refused to give such bond.” ”’

You state that the judge of the distriet court out of which the
attachment issued authorized the conveyance without giving the wit-
ness an opportunity to make bond. You request the opinion of this
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Department as to whether or not your action in refusing to draw a
warrant in favor of Mr. Flynt in payment of »aid account, under the
circumstances stated, was correct. ‘

You arc respectfully advised that it is the opinion of this Depart-
ment that yvour action in returning said account unpaid was proper
and in aceordance with the provisions of the law governing in such
cases.  Artiele 1033, Code of Criminal Procedure contains the pro-
visions above quoted, whieh requires any sheriff’s account for expenses
of witnesses conveved under attachment to a distriet eourt outside
of the eounty of the residence of such witness to show that the wit-
ness had been “*carried before the magistrate nearest the place of
serving the attachment’, ete. The only provision of the law autho-
rizing attachments to issue for out-county witnesses is contained in
Seetion 8 of Chapter 19 of the Special Session of the Twenty-fifth
Legislature, which, briefly stated. provides that where a witness has
refused to obey a subpoena issued and served as provided in said
rhapter. the court shall fine said witness and issue a notice requir-
ing said witness to appear at once or at the next term of court
to show cause why such fine should not be made final. and provides
that at the same time the court may issue an attachment for said
witness, eommanding the officer to take said witness into custody
and have him before said court at the time named in said writ. No
provision was made in such section requiring the officer to allow
such witness to make bond eonditioned for his appearance, accord-
ing to the terms of the attachment. At the time of the enactment
of said Chapter 19 of the Aects of the Special Session of the Twenty-
tifth Legislature. Artiele 528 of the Code of Criminal Procedure
provided : ‘

“When an attachment is made returnable forthwith it shall be
the duty of the officer executing the same to take the witness imme-
diately before the court, magistrate, or foreman of the grand jury
from whence the writ issued, unless such witness give hail for his
immediate appearance in obedience to said writ in accordance with
law.”’

Article 229, C. C. P, provides:

**If the attachment be not retivnable forthwith. but- at some
future day, the officer executing the same shall have authority to
take a bail bond of such witness for his appearance in aecordance
with the requirements of such writ.”’

Article 1083, C. C. P.. contained the following provision:

**Said aecount shall also show. before said officer shall be entitled
to compensation for expenses of attached witnesses, that before start-
ing with said witnesses to the foreign court, he carried each of them
before the magistrate nearest the place of serving the attachment,
giving his name and residence, and that said witness made oath in
writing before such magistrate, certified copies of which shall be
attached to the account, that they were unable to give bond for their
appearance at court. or refused to give bond after having heen ad-
vised by said officer of their right to do so.”’

Said Chapter 19 of the Acts of the Special Session of the Twenty-
fifth Legislature expressly repealed articles 528 and 529, Code of
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Criminal Procedure, above quoted, and repealed all other articles

of the Code of Criminal Procednre authorizing attachments to issue"

. for out-county witnesses.

There was no express repeal, however, of the provision. nor of Article
1083 C. C. P., nor of the provision of said article above quoted. Unless
it is held that said Section 8, of Chapter 19 of the Acts of the Special
Session of the Twenty-fifth Legislature repealed said provision by
implication, then the Comptroller ean only pass accounts which are

in complianee with said provision. Repeals by implication are not -

favored by the courts. There is nothing inconsistent in the said See-
tion 8 with said provision contained in Article 1083 C. C. P. The
two may stand together. Arvticle 1083 C. C. P. was as to said pro-
vision re-enacted in 1901. (First Called Session of Twenty-seventh
Legislature) .in Chapter 11. Seetion 8. This act however, was an
amendement to Section 4 of the Fee Bill and applies only in counties
casting three thousand votes or more at the next preceding presi-
dential eleetion. However, it is elear that it was the intention of the
Legislature to ehange only the fees of officers in the larger eounties.
The faet that they re-enacted the provision in reference to what the
account of the sheriff should show. as the same was contained in
Article 1083 C. C. P.. evidenees that they only intended to make
changes in the fees, not in the other provisions relating to the col-
lection of such fees. The Legislature evidently conceived that the
provision ahove quoted contained in Article 1083 C. C. P. was in
foree and effect at the time the above amendment to the Fee Bill was
enacted.

I find that the Attorney General's Department has uniformly ad-
vised the Comptroller that sheriffs accounts for expencss of attach-
ing witnesses must comply with the provisions of Artiele 1083. C.
C. P., above quoted.- The Comptroller’in his last report stated that
his Department had wniformly required sheriffs’ accounts to comply
with said provision and vecommended to the TEecislature that the
law bhe amended so that sheriffs receiving attachments and being
instructed by the distriet judee to bring the witness without
aiving such witness an opportunity to made bond for his appearance
according to the directions of the attachment wonld not be required
to show in their accounts that they had given the witness opportu-
nity to make bond. The Tegislature, however, failed to comply with
this recommendation of the Comptroller. It is ureed by the sheriffs
that this provision of the law is particularly unjust {o them in
cases where distriet judees order attachments issued recuiring them
to bring witnesess out of their counties to the court issuing the at-
tachment, sometimes a great distance from their counties, and at
the same time instrueting them not to give the witness opportunity
to give bond but to personally bring the witness. Ile has repre-
sented that in such cases the officer to whom the writ is directed
must either convey the witness to the court from which the attach-
ment issued without giving sueh witness opportunity to make bond
and thereby forfeit his right to ecompensation from the State. or
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or refuses to obey the instructions of the judge and subjects himself
to a fine for contempt of court. If this is a correct statement there
can be no doubt of the injustice of the law to sheriffs.

It is my opinion, however, that the district judge has no authority
to instruet the sheriff to convey the witness to his court without
giving the witness opportunity to give bond. There is no express
provision of law conferring this authority upon the district judge,
and as we have seen the statutes require that the sheriff give the
witness an opportunity to give bond. .

Because of the above consideration, I am of the opinion that your
action upon the account in question was in accordance with law.

I am herewith returning to you the account of J. P. Flynt en-
closed in your letter to me. ,

Yours truly,
R. E. CrRAWFORD,
Assistant Attorney General.

WITNESS FEES—CONSTRUCTION OF LAWS.

Witnesses may properly claim fees, regardless of whether they have been
compensated as such, in another case during same term of court.

ATTORNEY (ENERAL’S DEPARTMENT.

AvusTiN, TexAs, November 6, 1909.
Hon. J. W. Stephens, Comptroller, Capitol.

DEar Sir: In compliance with your request we have considered
the accounts of May Bird Scurlock and Jennie Scurlock for wit-
ness fees in case No. 1554, the State of Texas vs. W. J. Scurlock,
charged with assault to murder in the District Cour:c of Sabine County,
Texas, at the March term, 1909.

It appears from the letter of Hon. W. B. Powell, District Judge,
that both May Bird Scurlock and Jennie Scurlock were witnesses in
the case of the State of Texas vs. J. G. Rowan tried at the same term
of court and were in attendance upon the court as witnesses in said
Rowan case and as such received their per diem and mileage for at-
tending the court as witnesses in said case.

The question vou address to this Department is whether or not
the fact that said witnesses having received pay as witnesses in the
Rowam case they can also claim compensation for the number of
days they attended court as witnesses in the case of the State of
Texas vs. W. J. Scurlock. '

Artiele Y093 C. C. P., which provides compensation for attached
out-county witnesses in sibdivision 3 thereof, contains the following
provision :

“‘Provided no witness shall receive pay for his services as a wit-
ness in more than one case at any one term of the court.”’

The question is, whether or not the above provision, in view of
Section 5. Chapter 19 of the First. Special Session of the Twenty-
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fifth Legislature and the amendment to said Section 5 contained in
Chapter 155 of the General Laws of the Twenty-ninth Legislature,
has been repealed. )

Section 5 of Chapter 19 of the General Laws of the First Special
Session of the Twenty-fifth Legislature, so much as it is here neces-
sary to eonsider, reads as follows:

‘““Witnesses shall receive from the State for attendance upon dis-
triet courts, magistrates sitting as examining courts and grand juries
in counties other than that of their residence, in obedience to sub-
poenas issued under the provisions of this act, such compensation as
is now received by witnesses attending such under attachment to be
paid as now provided by law * * %77, .

As amended by the Twenty-ninth Legislature, said section reads
as follows:

““Witnesses shall receive from the State for attendance upon dis-
triet. courts and grand juries in counties other than that of their
residence, in obedience to subpoenas issued under the provisions of
this act, their actual traveling expenses. not exceeding three cents
per mile, going to and returning from the court or grand jury, by
the nearest practicable convevance. and one dollar per day for each
day they may nccessarily be absent from home as a witness, to be
paid as now provided by law, and the foreman of the grand jury,
or clerk of the district court, shall issue to such witnesses certificates
therefor, after deducting therefrom the amounts advanced by the
- officers serving said subpoenas, as shown by the returns on said sub-
poenas, which certificates shall be approved by the distriet judge,
and recorded by the clerk in a well bound book kept for that pur-
pose; provided that when an indiectment can be found from the evi-
dence taken before an inquest or examining trial no subpoena or
attachment shall issue for a witness who resides out of the county
in which the prosecution is pending to appear before a grand jury;
and provided further. that when the grand jury shall certify to
the distriect judge that sufficient evidence can not be secured upon
which to find an indictment, except upon the testimony of non-resi-
dent witnesses, the distriet judge may have subpoenas issued as pro-
vided for in this act. to other counties for witnesses to testify before
the grand jury, not to. exceed one witness to any one fact, nor more
than ,three witnesses to any one ecase, pending hefore the grand
. Jury.”’ : '

It will be noted that Section 5, as amended, provides specifically
for the pay of all witnesses subpoenaed under the provisions -of
Chapter 19 of the Aects of the First Special Session of the Twenty-
fifth Legislature and said section contains no such exception as the

provision above quoted from Article 1095. excepting witnesses who

have received compensation in any other felony case tried at the
same term of court. The only question is whether or not the quali-
fying phrase ‘‘to be paid as now provided by law’’ contained in said
amended Section 5, saves from repeal the provision that ‘‘no witness
shall receive pay for his services as a witness in more than one case at
any one term of court’’ contained in said Article 1093, Code of Crimi-
nal Procedure. Tt is thought that said provision ‘‘no witness shall re-
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ceive pay for his services as a witness in more than one case at any
vne term of the court’ does not relate to the manner in which at-
tached witnesses were paid prior to the enactment of said Chapter
19 of the Aects of the First Special Session of the Twenty-fifth Leg-
islature and therefore is repealed by said amended Section 5.

You are, therefore, advised that it is the opinion of this Depart-
ment that you may’ properly pass for payment the two aceounts
aforesaid.

Yours very truly,
R. E. CrRAWFORD,
Assistant Attorney General.

DELINQUENT TAXNES—FEES OF DISTRICT AND COUNTY
ATTORNEYS—COMMISSIONERS COURT.

Commisioners court has no authority to employ either the county or district

attorney by special contract to collect delinquent taxes due county and
State.

ATTORNEY GENERAL'S DEPARTMENT.

STATE OF TEXAS.

Avsgrin, Texas, February 12, 1910
Hon. Frank S, Roborts, Districl Atiorney, Locklhart. Teras.

Pear Sik: We have had under eonsideration the question pro-
pounded by vou in yvour letter of December 20th, answer to whieh has
heen delayed by unusual press of business in this Department. Your
statement of tacts, including the contraet with Jeffrev. Jeffrey &
Fielder, 15 lenathy. and it is not deemed necessary to set out the
same herve.

Taking up the first position of 1]10 county attorney in this
matter, we eall attention {o Article 5, Seetion 29 of the (onstitu-
fion, \\hl( hois in part as follows. viz:

A = The county attorney shall represent the State in all
cases in the distriet and inferior conrts in their vespeetive counties:
but if any county shall bhe ineluded in a distriet in whieh there shall
he a distriet attorney. the respeetive dnties of distriet attorneys and
county ‘1tt‘m'n(*\'s shall, in such counties, he regnlated by the Tiegis-
lature, * % #

Tt seems that the Leaislature has sought to regulate the respec-
tive duties of the district and county attorneys. Sec Revised Stat-
ufes. Articles 264 and 267: Code of Criminal Procedure, Articles
30 and 32, But an examination of the original statute, (now Article
284 of the Revised Statutes). stronely points to the conclusion that
said law was desiened to regulate the duties of such officers in erimi-
nal cases only. If this he the correet view, then it was the duty and
richt of the county attorneyv to appear and represent the State, to
the exelusion of any other officer. in the snit referred to by vou.
The fact that the distriet attorney or other attorneys. or hoth. repre-
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sented the State in the settlement reached,. at the instance of with
the consent of the commissionérs court, if they did so, would not
defeat the county attorney’s right to represent the State in the
rendition of the judgment agreed upon. See Terrell vs. Green, 88
Texas, 545. It is a familiar rule, however, that no public officer
can claim the compensation allowed by law for particular services
unless he has actually performed the services. If the countv attor-
ney is entitled to any remuneration, upon which we do not pass as
it involves a question of fact, it would donbtless be the commissions
provided by Article 297 of the Revised Statutes, as far as the State
taxes are -concerned. We think Article 5212a, Revised Statutes has
no application, as this was not a suit instituted ‘“in the name of
the State for the recovery of all money due the State and county
as taxes due and unpaid on unrendered personal property.”’

Now, if the Legislature, by said Article 284, Revised Statutes, has
regulated the respective duties of the distriet and county attorneys.
in ecivil cases in the distriet courts to which the State is a party. it
results that the county attorney would have no right to represent the
State in the suit in question, exeept in the absence of or with the
consent of the district attormey. But this question has never, as
far as we are aware, been decided by our courts.

As to the county taxes involved in this suit. we are of the opinion
that it was no part of the official dutv of either the district ov
county attorney to appear and represent the eounty in this litigation,
but that might properly be a matter of speecial employment by the
commissioners court, a question hereafter considered.

As to the right of Jeffrev, Jeffrey & Ficlder to claim 1(Y per cent
commission on the agreed judgnient by virtue of the contraet with
the State and county for the collection of delinquent taxes, we think
this exeeedinely doubtful for two reasons:

1. Chapter 130, General Laws of the Twenty-ninth Iegislature,
under which the said eontract was made, deals especially with de-
linquent taxes upon real property and the means of enforcing col-
lection of taxes due upon the same, with reference to which a com-
plete law had been enacted by the Twenty-fifth Legislature, viz:
Chapter 103. The context of the provision in Section 6 of said
Chapter 130, Acts of the Twenty-ninth Le&islature. authorizine com-
missioners courts to contract with anv person to collect delinquent
taxes. lends some forece to the view that such contracts are only
authorized as to the character of delinquent taxes referred to ahove.
and we are inclined to that opinion. Tlowever, the broad language
of the caption and the words ‘‘to contract with any person to en-
foree the collection of any delinquent State and county taxes,”’
found in said Seetion 6, might perhaps be held to negative the idea

just advanced.

2. The statute of 1905 only authorizes commissioners courts to

contract for the collection of ‘‘delinquent’’ taxes, and the contract
with the attorneys aforesaid in terms practically follows the law.
Of course. such centracts could not legally be made to extend heyond
the scope of the statute: therefore, it becomes material to inquire
whether the taxes in question were ‘‘delinquent’® within the mean-

i
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ing of the said enactment. Under our tax laws, the said taxes would
not beeome delinquent until February 1, 1908, and the suit was filed
by the railway company hefore said date. If results that the taxes
were not delinquent when such suit was filed. To constitute a delin-
iqueney of such taxes it was not only necessary that the same should
remain unpaid at the time fixed by law for their payment, but the
taxes must have heen assessed and levied in the manner authorized
hy law and there must have existed a present obligation to pay the
same.  Now, the railway eompany, by this suit, attacked the assess-
ment and valuation of its intangible assets based chiefly upon the
eronnd that the constitutional mandate of equality and uniformity
of {axation had been vielated. The status of the said taxes in our
opinion heeame fixed as not delinguent, by the filing of said suit,
and the mere lapse of time did not operate to disturb that status.
at least until an authoritative deeision that the Consitution had
heen so violated. The suit having heen compromised by an agreed
judement. without any determination of the issues involved. we
romelude that the taxes were not delinquent at the time mnor since
the contraet with Jeffrey, Jeffrev & Fielder was executed. It fol-
lows that said taxes were not within the purview of either statute
or 1the said eontraet, and:the eommissioners court would be without
avthority to pay or diveet the collector of taxes to pay said firm
any compensation under the contract.

Tt remains to consider whether any compensation at all can he
raid to any of the parties elaiming same. Commissioners eourts
ave ereatures of statute and have all such powers as are expressly
and by neeessary  implication granted them by law. See Bald-
wain vs. Travis County, 88 S, W. Rep.. 484, and authorities cited.
ITowever, it is settled that where a county is involved in litization
and 1t is not the duty of any officer to represent the county, the eom-
missioners court has authority toe employ counsel to protect the in-
terests of the county. and to pay for the serviees actuallv rendered
areasonable compensation.  See Presidio County vs. City National
dank., 26 S, W, Rep., 775,

U'nder the faets stated by von. together with the correspondence
‘n this offiee, it appears that the county attorney. the firm of Jeffrev,
Jeftrey & TFielder. and vourself all elaim to have performed some
serviee in eonnecetion with the suit and the agreed judement ren-
dered therein. We are unable to determine the disputed matters
of fact as they must be settled by the commissioners court in the
first instanee. We have no doubt that. if each of the parties named
at the instanee and upon request of commissioners conrt, appeared
and represented the county in the matters named and actually per-
formed serviees in connection therewith the commissioners court
would have the lecal power to allow a reasonable sum for the work
actually done. The commissioners court, however, would not be
anthorized to take into consideration the State taxes so collected
in fixing the reasonable value of the services so performed, but
must base it upon the interest of the county alone in said suit.

Furthefmore, wefare by no means certain that it would not be
an abuse of diseretion for the commissioners court to allow a cor-
porate fee to each of the claimants, as counsel for the county under
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‘the faets and circumstances of the suit; and it would be safer and
more in concurrence with their lawful powers to require an amica-
ble adjustment and sharing of the respective claims and pay what-
ever sum, if any, the parties may be entitled to for the services ren-
dered by all: or in the alternative to have their rights determined
by a suit. This course appears to us to be the fairest and most
omutable to all concerned and we hope it will prevail.

[nder our view of the proper construection of Section 6 of Chap-
ter 130, Aects of the Twenty-ninth Legislature, construed in con-
neetion with the various laws on the subject of ‘delinquent taxes,
the commissioners court would not have authority to employ either
the ecounty or district attorney by a special eontract to col]ect the
Jo]mquent taxes due the count and State.

We believe this substantlallv answers all your questions and we
trust we have sugeested a @atmfaetm*y and lecal solution of the
diffienlty.

Yours very truly.
Joux W. Brapv,
Assistant Attorney (General.

CONSTRUCTION OF LAWS_FEES—FEE BITL—SHERTFF—
TAN COLLECTOR. CLERK. ETC.. REPORTS OF, ETC.

Basis for determining whether a county comes under the fee bill is number
ot votes cast at preceding presidential election, counting five inhabitants
for each vote cast. When population of a county is 15.000 or less, ac-
cording to this test, the officers of the county are exempt from making
reports and also from maximum compensation provision of said fee bill.

ATTORNEY (JENERAL’S DEP.\RTMENT.

Avstin, Texas, Mareh 19, 1910,
Hon. B. F. Quicksall. County Clerk. Beaumoni. Teras.

DEsR Sm: We have had under consideration’ the matter sub-
mitted to this Department in vour letter of February 8, 1910. which
is as follows:

““The undersigned are State and ecounty oﬁ‘ieiql% of .Jefferson
C‘ounty, Texas. and beg leave that you will advise 1is as to whether
¢r not Jefferson County is under what is commonly termed ‘the Fee

311°, so that we are required to keep reports and turn into the
county any excess. The facts are as follows: .

““The United States Census of 1900 shows that Beaumont, the
laruest city in the county, has a population of 9427: That Jefferson
(‘ounty has a population of 14.239: that at the last presidential
oleetion in 1908 there were polled less than 3000 votes for presi-
dential electors: in the election held at the same time and place for
State and county officials. in a few instances the vote was slightly
in excess of 3000. but in the majority of the officials so selected the
vote was less than 3000. We are of the opmlon that the statute, when
it says ‘votes cast at the presidential election’ means cast for presi-
dential electors. and therefore the vote east for State and county
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officials should not be considered: and are aceordingly of the opinion
that we are not required to make the reports and turn in any of
our fees to the county.

“Your earliest attention will greatly oblige’’.

This letter is signed by yvourself and the tax assessor. tax collector.
district clerk and sheriff of Jefferson County.’

On November 18, 1908. this Department, in a letter written to
vou by Mr. J. D. Walthall, decided the question submitted here.
under a similar statement of facts. adversely to your contentiom.
However, since the rendering of such opinion, our Supreme Court
has decided the case of Itaseca Independent School District, et al. vs.
MeElroy, et al., reported in Volume 123, S. W. Rep., page 117, by
the holding and reasoning of which case the (uestion submitted by
vou and the other officers is at least made doubtful. Therefore. we
have been led to make a re-examination of the matter and herewith
eive our conclusion.

Your statement in reality raises two questions: )

1. Whether the officers of Jefferson County arve relieved from
the operation of Articles 24953 and 2495i. Sayles’ Civil Statutes.
said artieles heing part of what is commonly known as the ‘*General
Fee Bill”’. the former article requiring the filing of an annmal re-
port of fees collected during the fiseal vear by certain officers. and
the latter article requiring a statement to he kept by such officers,
of the sums coming into their hands as fees and commissions. for
examination and report by the grand jury.

2. Whether the officers of Jefferson County are exempted from the
General Fee Bill preseribing the maximum amount of compensa-
tion and requiring payment of excess in to the county treasury.

The proper solution of the first question depends upon the mean-
ing of the phrases ‘‘presidential election’ and ‘‘each vote cast at
such election’’, as used™in Artiele 24953 Savles’ Civil Statutes. Said
article in whole is as follows:

“The officers named In Article 2495¢. in those counties having
a population of 15,000 or less. shall not be required to make a re-
port of fees as provided in .Article 2495d. or to keep a statement
provided for in Article 2495i: the popmlation of the county to be
determined by the vote cast at the next preceding presidential clec-
tion, on the basis of five inhabitants for cach vote cast at such clec-
tion; provided. that all distriet attorneys shall be required to make
the reports and keep the statements required in this chapter’’.

It is a familiar rule of construction that words and phrases em-
ploved in a statute are to be taken according to their usual meaning
and their ordinary signification. unless a different meaning is as-
signed them hy the context or the statute itself. Applving this rule,
what did the Legislature mean by ¢ presidential election’’? At the
time of the passage of the law under consideration it was a matter
of common knowledge that the President and Viee-President of the
United States were not elected by a direct vote of the people, but
such election is determined by the vote of electors for President and
Vice-President respectively. such elector being selected in the several
States on the same day. Such elections are held under and by vir-
tue of the authority of the Constitution and laws of the TUnited
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States” and Congress had been fully legislated wupon the sub-
jeet and the Legislature of this State had enacted statutes governing
the election of presidential electors, in a manner not in confliet with
the Constitution and laws of the United States. That this was and
is a special election held for a different purpose and for different
objects and under another authority than the general election for
State, district and county officers, would seem to be beyond question.
According to the common and ordinary understanding of the terin,
a presidential election would certainly not mean the samé thing as
.a general election or an eclection for other purposes than the selec-
tion of presidential electors. If the Legislature had intended the
expression to bear a different meaning in view of its generally recog-
nized significance, it does not seem that it would have manifested
that intention by some apt and appropriate language? We are
strongly inelined to think so, especially in view of the statutory pro-
visions of this State relating particularly to eleetions for presiden-
tial electors in force at the time the General Fee Bill was passed.
A brief reference to these statutes may be of value upon the  ques-
tion of eonstruction.

Article 1710. Revised Statutes of 1895, gave the commissioners
court in each county the power, when thev deemed it advisable to
appoint a presiding officer for each election precinet to preside at
the ballot box for electors for President and Vice-President of the
U'nited States and members of Congress. in addition to the presid-
ing officer at the ballot box used for State. county and distriet
officers.

Article 1737. Revised Statutes, also provided that when the com-
missioners court had selected the special presiding officer for elee-
"tions of presidential electors, as provided in Article 1710, one of the
two said presiding officers should be designated to receive, count and
return. as provided by law. the hallots for electors for President.
Viee-President and members of Coneress and the other eleetion offi-
cers to perform similar duties with relation to State, distriet and
county officers. Said Artiele 1737 also provided a separate ballot
hox for these respective purposes.

Tt is also worthy of note that the Revised Statutes also contained
a separate title, devoted entirely to the matter of election and re-
turns for presidential electors and making effective the Constitu-
tion and laws of the U'nited States on that subjeet. The time for
holding sneh election was preseribed in Article 1811, Title 37. and
was not made to depend upon the time fixed by law for holding gen-
eral elections. TFurthermore. by Article 1814 the returns for such
electors were required to be made to the Secretary of State and by
Artiele 1815 such returns were required to he examined and the result
determined by the Secretary of State at a different time than that
provided for State and district officers.

By Article 1819 it was made the duty of the Governor to issue
and publish a proclamation at least 40 days hefore ‘‘an election for
clectors” and required the county judge or other proper officer to
cause an election to be held at fhe time and for the purpose pre-
scribed in this title.
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We have referred to these statutes to show that the Legislature
must have known in addition to the ordinary understanding of the
term, that the presidential election was recognized in our own laws
as a separate and distinct election from those held for State, dis-
triet and county officers or for any other special thing or proposi-
tion.

In determining the meaning of the phrase ‘‘presidential election’’
we think the question really hinges upon whether there is in faet
but one election when an eledBion for presidential electors is held at
the same time as a general election or an election for some other
purpose. On this point we think the decision of our Supreme Court
in the case heretofore referred to is strongly significant. We will
not unkertake to quote from that decision at any length, but we
think it clearly established by the decision that an election upon
constitutional amendments, although held at the same time as 'a gen-
eral election, is not the same election as that held for such officers.
Speaking of elections upon econstilutional amendments the Supreme
Court said:

“* Amendments are to be submitted at ‘an election’, the time of
which is to be specified by the Legislature. This is the onlv election
spoken of at all—the election upon the amendment. None other
was in the minds of the authors of the provisions. or, what is more
to the point, called to the minds of the people in adopting it. The
voting upon the amendment is what is here called an election. Polls
are to be opened for. and returns are to be made to the Secretary of
State of the votes cast at said election; i. e., the election pre-
viously provided for upon the amendment. That this is the only
question in mind here plainly appears from the fact that the. re-
turns are to show onlv the votes for and acainst the amendment
or amendments, and that the result is to bhe determined from those
returns alone,  This is the rule deelared for all eleetions upon
amendments, whether held along with other elections for other pur-
poses or not. The test to he applied is uniform and certain, controll-
ing every such eleetion.”

Tt seems to us that th reasons here eiven for holdine that the
Legislatnre had in mind only the speecifie election for constitutional
amendments, whether held separately or alone with other elections.
apply with equal foree to the question before us. Likewise, the rea-
sons given by the Supreme Court in the paracraph succeeding that
which we have just quoted. relating to the differences in the char-
acter of returns. would be applicable to the matter of presidential
eleetion,  in view of the state of the statutes governing such
eleetions, at the time of the passage of the Fee Bill. While the au-
thorities are not uniform upon the question similar to those before
the Supreme Court in the ecase nnder discussion, the great weight of
anthority is in Hne with that decision. We will not he able to re-
view the many decisions bearing upon the (uestion. but eite the fol-
lowing cases:

Allie vs. Denman, 8 Texas, 297.

Cass ('o. vs. Johnston, 95 T, 8., 360.

Douglas vs. Pike County, 101 T, 3., 677.

Board vs, Smith, 111 T, 8., 556,

<
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Knox Gounty vs. National Bank, 147 U. S.. 99

Gillespie vs. Palmer, 20 Wisconsin, 544, '

Dayton vs. City of St. Paul, 22 Minn.. 400,

tireen vs. Board (Idaho), 47 Pae., 259. :

State vs. Barnes, 3 North Dakota, 319: 55 N. W. Rep.. 833.

Bott vs. Secretary of State (New dJersex). 40 Atlantie, 740: 45
R. A, 251. :

Smith vs. Proetor. 130 N. Y. 319; 14 L. R. \. 403,

Nay vs. Bermel, 20 N. Y. App. Div, 53: 46 N, Y.. Supp. 622,
Sanford vs. Prentice, 28 Wisconsin, 358,

Howland vs. Board, 109 Calif.; 152; 41 Paec., 864.

Fiseal Court vs. Tremble (Kentuckv), 47 S, W. Rep.. 733: 42,
L. R. A., 738. '

State vs. TLanglie, 5 North Dakota, 294: 32 1., R AL 723,

State vs. Winkley, 29 Kansas, 36.

State vs. Echols, 41 Kansas, 1; 20 Pae., 523,

Taylor vs. Taylor, 10 Minn., 107.

Citizens, cte. vs. Williams, 49 La. Ann., 437 37 1. L. A 768

Taylor vs. MeFaden, 84 Towa, 269: 50 N. W. Rep.. 1070.

People vs. Town Clerk of Harp, 67 Illineis, 62.

Dunnovan vs. Green, 57 Illinois, 67.

State vs. Padgitt, 19 Florida, 339,

Louisville & N. R. Co. vs. Davidson County Court. 1 Sneed, 637;
62 American Decisions, 452, ‘

Madison County vs. Priestly. 42 Federal, 817.

Oldknow vs. Wainwright. 2 Burrows, 1017.

Gosling vs. Vealy, Adol. & E. (N. 8.). 406; 7 Q. B.

Rushville Gas Co. vs. (‘ity of Rushville, 121 Tndiana. 206; 6 L.
R.AL 815, .

State vs. Dillon. 125 Indiana, §5: N. E. R., 136.

Mobile Savings Bank vs. Board of Supervisors of Okdibbeha
County (D. C.), 22 Fed.. 580,

State vs. Mavor of City of St. Joseph: 37 Mo, 272

State vs. Binder, 38 Mo, 455,

Metealfe vs. City of Seattle, 1 Washineton St.. 297,

Yesler vs. Same, 1 Washineton St.. 308: 25 Pae.. 1114,

Lamb vs. Cain. 129 Indiana, 486: 14 L. R. A 518,

State vs. Vanosdal, 131 Indiana. 338: 15 T.. . A, 832,

City of South Bend vs. Lewis. 138 Tnd.. 512: 37 N. E. Rep.. 986.

Railway Company vs. Hardin, 137 Indiana. 386: 37 N, E. Rep..
324,

Schlichter vs. Keiter. 156 Penn.. 119: 22 L. A. R.. 161.

Kuns vs. Robertson. 154 Tllinois. 394: 40 N. E. Rep., 354,

Tt is true that these cases do not involve a construction of the statute
or of constitutional provisions like the one before us, but the hold-
ing in all these cases is that when an eleetion is to be held for a
specific and different purpose, the votes east upon other propositions
or for other purposes, although at an eclection held at the same time
and place, are not to he taken in account in determining the result
of such special eleetion, unless speciallv provided in the law. The
hasis for this holding seems to he that the elections for such different

L.
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and special purposes are distinet and separate elections from those
held for other purposes or objects. Therefore, when we consider
the special character of elections for presidential electors, this line
of authorities, if not decisive of the question, are at least strongly
pursuasive,

The further argument may be made in support of your view that
if the Legislature had intended to make the vote cast at the general
election or upon any particular proposition or thing voted on at
the same time as the presidential election, there would have been
some definite language to' indicate that purpose. If the purpose had
been merely to prescribe the time at which it should be determined
whether officers of certain counties were subject to the provisions of
the Fee Bill and that this explains the ues of the term ‘‘presidential
election’’, it occurs to us that the Legislature would have fixed a
definite basis by selecting some vear and prescribing the test to be
applied every four years thereafter. This is borne out by the fact
that in Title 37 of the Revised Statutes relating to presidential
cleetions for presidential electors just such a method was adopted.
and also in fixing the second class of officers subjeet to the maximum
fees, the Legislature adopted a similar method in the Fee Bill it-
self. It seems more reasonable to conclude that the purpose of the
Legislature was to select a definite and uniform test or basis for de-
termining the population of counties by counting the votes cast
upon a special and definite object, rather than to leave it to a vary-
"ing and uncertain basis. Certainly, while the vote for presidential
clectors would not in the very nature of things absolutely determine
the number of votes cast at such election, it is at least as definite
as would be the vote cast for any particular office or upon any spe-
cial proposition.

There are. on the other hand, some plausible arguments to be
made for the opposite view, which we will not undertake to discuss:
but we are inclined to think that our courts, especially under the
reasoning of the Supreme Court in the Itasca Independent Sechool
Districet case, would hold that by the phrases ‘‘presidential election’’
and ‘‘each vote cast at such election’’, had reference to and meant
the special election for presidential eleetors alone. At least we are
not prepared to affirmatively hold that. nunder the faets submitted
by vou, the officers of Jefferson County would be under the operation
of the sections of the Fee Bill. now Articles 2495d and 24951, Sayles’
Civil Statutes, but incline to the contrary opinion.

Upon the question as to whether the officers of Jefferson County
are subject to the provisions of the Fee Bill preseribing a maxi-
mum compensation and are required to account for excess fees, al-
though relieved from the requirements of Article 2495d and 24951. we
have little doubt that this question must be answered in the nega-
tive. We are aware of the rule that where any person or class of
persons seeks to claim an exemption from the operation of a statute
by virtue of some special provision thereof the intention of the Leg-
islature to create such exemption must be clear and definite. Keep-
ing in mind the obvious intent and purpose of Article 2495j, we
think it plain that when it appears that the population of a county
is 15,000 or less. according to the test preserihed therein, the offi-
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cers of such county would be exempt not only from the duty of
making the annual report and keeping the statements above re-
ferred to, but also from the restriction as to maximum compensation
and the requirements to pay over to the county excess fees. To hold
otherwise would bring about the anomalous situation of requiring
officers to account for excess fees, but relieve them from keeping any
books or statement thereof and from the filing of annual accounts.
(See Stevens vs. Campbell, 63 S. W. Rep., 163).

We will add that Mr. Walthall concurs in the views above ex-
pressed.
Yours very truly,

Jorn W. Brapy,
Assistant Attorney General.

CONSTRUCTION OF LAWS—ELECTION LAW—TAX COL-
LECTOR—FEES—POLL TAX—CERTIFICATE OF
EXEMPTION.

In counties having a population of 15,000 or less, tax collector entitled to
collect 15 cents for each poll tax receipt and certificate of exemption

issued by him; ir counties of more .than 15,000 inhabitants he shall be
allowed only 10 cents, ete.

ATTORNEY (GENERAL’S DEPARTMENT.
AvustiN, TEXAS, August 12, 1910
My. J. A. Mattox, County Auditor, Greenville, Tezxas.

DeEArR Sme: Your favor of recent date states that the commis-
sioners court of Hunt County settled with the tax collector for the
vear 1909 and for three years prior thereto the county’s pro rata for
issuing poll tax and exemption receipts on the basis of 15 cents each.

You desire the opinion of this Department as to whether 'rhe cor-
reet amount has been paid by the eounty for this work.

A determination of this question involves the construction of
Seetion 144, Chapter 11. Aects of the Twentv-nmth Legislature. This
section pr ovides: '

“The collector of taxes shall be paid 15 cents for each poll tax re-
ceipt and ecertificate of exemption issued by him to be paid pro rata
by the State and county in proportion to the amount of poll tax re-
ceived by each, and this shall include his compensation for adminis-
tering oaths, furnishing certified lists of qualified voters in election
precinets for use in all general elections and primary conventions.
when desired, and for all duties required of him wnder this act: pro-
vided, that collectors whose salaries are fixed hy what is known as
the fee bill, shall receive 10 cents for each poll tax receipt and cer-
tificate of exemptlon issued by him, and such fees shall he ex officio
and not accountable under said fee bill”’

Tt will be observed that this section deﬁnes two classes of counties
and provides- for the payment of 15 cents to the collector, of :taxes
for the issnance of each poll tax receipt and certificate of exemption
m all counties where the salary of the tax collector is not fixed by
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what is known as the Fee Bill, and provides for the payment of 10
cents for the performance of such duty by the tax collector in all
counties where the salary of such officer is fixed by the Fee Bill

The question as to whether the collector of your county is allowed
10 or 15 cents for the issuante of poll tax receipts and certificates
of exemption is made depemdént upon the fact as to whether your
county is under the operation of the Fee Bill. If your county is not
under the operation of the Fee. Bill the collector thereof should he
paid upon the basis of 15 cents for such service. If, however, the
salary of such officer is fixed by the Fee Bill then he will only he
entitled to receive 10 cents for such work, :

In order to ascertain whether the salary of the tax collector of
vour county is fixed by the Fee Bill it will be necessary tg consider
the provisions of Chapter 5, Title 45, Sayles’ Revised Statutes.

Article 2495¢ fixes the minimum amount of fees of all kinds that
may be retained by certain officers, among which is the tax collector.
This article provides that in addition to the maximum amount such
officers are entitled to retain one-fourth of the excess fees collected
by them, respectively.

Article 2495d requires each of the officers mentioned in the pre-
ceding article at the close of each fiseal year to make a sworn state-
ment showing the amount of fees collected by him during the vear
and provides that all fees collected by the officers mentioned therein
in excess of the maximum amount allowed, shall be paid to the
county treasurer of the county where the excess acerued.

Article 24951 is as follows: "

‘It shall be the duty of those officials named in Article 2495¢, and
also the sheriff, to keep a correct statement of the sums coming into
their hands as fees and commissions, in a book to be provided by
them for that purpose, in which the officer at the time when any fees
or moneys shall come into his hands shall enter the same, angd it shall be
the duty of the grand jury (and the district judge shall so charge
the grand jury) to examine these accounts at the session of the dis-
triet court next succeeding the first day of December of each year,
and make a report on same to the distriet eourt at the conclusion of
the session of the grand jury.””

Article 2495 reads as follows:

““The officers named in Article 2495¢, in those counties having a
population of 15,000, or less, shall not be required to make a repcrt
of fees as provided in Article 2495d, or to keep a statement provided
for in Article 2495i; the population of the county to he determined
by the vote cast at the next preceding presidential election, on the
basis of 5 inhabitants to each vote cast at such election; provided,
that all distriet attorneys shall be required to make the reports and
keep the statements required in this chapter’’.

T assume it to be a fact that there was cast at the next preceding
presidential election in unt County more than 3000 votes. If this
be true. it is clear that the salary of the tax collector of Hunt
County is fixed by the Fee Bill. We do not believe that it can be
seriously, eontended, in view of the provisions of Article 2495j
supra, that those counties having less than 15.000 inhabitants, de-
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termined by the vote cast at the next preceding presidential election,
would have the salaries of their officers fixed by the Fee Bill, or
that they would be in any way controlled or affected by the provisions
of such law.

It seems absurd to us to argue that the Leglslatme having ex-

empted officers in counties of less than 15,000 inhabitants from keep-
ing the statement required by Article 24951 and from making the
report required by Article 24954 would intend at the same time to
apply the provisions of Articles2495¢ to such counties.
. In other words, it would be rediculous for the Legislature to fix
a maximum salary with a provisions also for the payment of an ex-
cess to the county and at the same time absolutely exempt the officers
of the county from pursuing the method by which the amount of
the excess could be determined and to also exempt such officers from
making any showing of any kind whereby the county could ascer-
tain whether it was receiving its “‘portion of the excess, if anv, that
was due to it by such officer.

It is, therefore, clear to us that the eftect of Article 24953 is to
e\empt all counties having a population of less than 15,000 from the
operation of the Fee Bill absolutely. The salaries of the officers of -
such counties are therefore not fixed by the Fee Bill. Such officers
are permitted to appropriate to their own use and benefit all fees
collected by them.

The Legislature, in enacting Section 144 of the Telrell Electlon
Law, quoted above, thereby placéd a legislative interpretation upon
the prgvisions of Article 24953, which in effect interpreted said pro-
vision {0 exempt some counties from the provision fixing the maxi-
mum salaly by distinetly providing in Seetion 144 for two classes of
counties, in one the salaly of the collector being fixed by the Fee
Bill and the other being exempted therefrom.

In addition to this legislative construction the Court of ClV]l Ap-
peals of this State, in the case of Stephens vs. Campbell, 63 S. W.
Rep., 161, in construing Article 2495j, uses this language:

“It is fulthel insisted by appellants that inasmuch as  Artiele
2495 of the act in quetsion provides that in counties having 15,000

inhabitants or less none of the officers named in Article 2495¢ shall
be required to make a report of the fees collected by them annually.
the county of Grege is unaffected by the acts and is operating under
the old law. This is practically true so far as the officers affected bythe
restriction on the amount of annual fees they are permitted to re-
tain are concerned, but it is not true as to the nature of the ex officio
compensation of the county judge of said countv’’.

The Supreme Court of this State, in the case of Ellis County vs.
Thompson, 66 S. W. Rep., 48, has also placed a similar construe-
tion on this article in an opinion by Justice Brown durinq" the
course of which he said:

““The purpose for which the law was enacted is a matter .of prime
importance in arriving at a correet intérpretation of its terms. If
it were true as clalmed that the object of the Legislature in enact-
ing the law was to enlarge the rights of the officers named, it should
be construed so as to accomplish the legislative intent: and our con-
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clusion would not be correct, because it is not reached from that
viewpoint. Before the enactement of that statute officers received
and appropriated to their own use all fees derived from the per-
formanece of their official duties, and their interests would have been
best served by leaving the law as it was, as was done with counties
having a populaion of 15,000 or less’.

‘We have thus contidered this matter at length for the reason that
the contention has been made before the Department in the consider-
ation of this question that Artiele 2495j, although exempting cer-
tain counties from the operation of Articles 24954 and 24951 did
not exempt any counties from the provisions of Article 2495¢, and
that, therefore, the salaries of all county officers of every county in
Texas regardless of population, were fixed by the Fee Bill. It was
argued from this point that there was, therefore, no basis for the
distinetion made in Section 144 of the Terrell Election Law and
that the proviso with referenee to the payment of 10 cents to collee-
tors whose salary was fixed by the Fee Bill would be a nullity and
the 15 cent provision would control. We believe ‘that the statutes
above quoted and the decision of our courts are absolutely conelu-
sive against this contention.

You are, therefore, respectfully advised that it is the opinion of
this Department that the commissioners court of your county was
not authorized to settle with vour tax collector for the years men-
tioned upon the basis of 15 cents. such officer being only entitled
to 10 ¢ents for the service named.

Yours very truly,
C. A. Lreppy.
Assistant Attorney General,
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INSURANCE—LIABILITY INSURANCE.

No statute authorizing formation of corporation for the purpose of insuring
corporations and individuals employing labor against loss for liability
for negligent acts resulting in injury to employes and others,

ATTORNEY (GENERAL’S DEPARTMENT.
STATE OF TEXAS.
AvusTtiN, TEXAS, September 23, 1908.
Hon., Thomas B. Love, Commissioner of Insurance and Banking,

Capitol.

DEar Sir: We have your letter of the 17th inst., which is as
follows:

““The Bond Guaranty Co., of Dallas, Texas, was incorporated on
December 16, 1907, under the provisions of the subdivision of See-
tion 37. Chapter 130, General Laws Twenty-fifth Legislature as
amended by Section 1, Chapter 127, General Laws of the Twenty-
eighth Legislature, relating to surety companies, ete., and by its
charter is given all the powers which may be granted under the
statute referred to.

T desire to have your opinion as to whether or not this company
can lawfully do the business of liability insurance, i. e., business of
insuring corporations and individuals employing labor against loss
by reason of their liability for negligent acts resulting in injury to
emploves and others,

‘I desire further to know whether the laws applicable to insurance
companies generally or any other statute of this State control or af-
fect the class of investments in which may be made by this company.
both as to its capital stock and its surplus assets over and above ifs
eapital stock.

““I also desire vour opinion as to the extent of the power of this
Department in the supervision and regulation of the affairs of this
company.”’ '

Tn reply I beg to say that in my opinion your questions. in their
order. should be answered as follows, namely:

1. When you ask whether or not this eompany can lawfully do
the bhusiness of liability insurance, I understand that you desire to
know whether or not said company can, in its own name, legally
write original policies or econtracts or liability insurance, or, in
other words, policies or contraets insuring corporations and individ-
nals employing labor against loss by reason of their liability for
negligent acts resulfing in injury to employes and others. ,

So understanding your question, I answer it negatively. I find
in the statute to which you refer nothing which authorizes a com-
pany incorporated thereunder to issue or write original policies or
contracts of that character.

But said statute may and probably does authorize a eompany in-
corporated thereunder and having all the powers enumerated in that
statute to guarantee the fulfilment of sneh reports when lawfully
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made by 1nd1v1duals or corporatlons having a 1e0'al right 1o enter
into such econtracts of liabilitv insurance. However, that phase of
the statute is hardly within the scope of wour inquiry as I under-
stand it. ‘

2. Your next inquiry raises the question whether or not the cor-
poration named by you is or is not an insurance company within
the meaning and effect of the general laws of this State relating to
insurance companies, and that matter is not free from perplexities
and difficulties. There is a great confusion in our statutes relating
to the various eclasses and kinds of insurance companies, in conse-
quence of which it is in some instances diffieult to determine whether
or not a particular corporation which is, under the latest and broad-
est definitions of our text-writers and decisions of the courts, an in-
surance company must or must not submit its articles of incorpora-
tion to the Attorney General for his examination and approval, and
.as to whether or not such articles of incorporation should be filed
in the office of Secretary of State. or in the office of Commissioner of .
Insuranee and Banking, and as to whether or not such particular
corporation, when created, is or is not subject to the general provi-
sion of law when relating {o insurance compames set out in Revised
Statutes. Title 58.

Such difficulties present themselves in the consideration of your
question econcerning -the corporation mentioned by vou. It will be
noted that said corporation was incorporated note under Revised
Statutes, Title 58. but under subdivision 37 of Revised Statutes,
Article 642, which is the ceneral ineorporation act. And in this
connection we must not lose sight of the provisions of Chapter 165
of the General Laws of the Twenty-fifth Legislature concerning
surety and guaranty companies,

The oorporatmn named by vou partakes very ]aroelv of the nature
of an insurance company, and I think that until, the courts shall
hold otherwise you should consider and treat said corporation as an
insurance company, applying to it the general provisions found in
Revised Statutes, Title 58, concerning investments by insurance
companies. ‘

The State of Texas vs. W. N. Burgess, et al., which was decided by
the Supreme Court on the 29th day of April, 1908, not vet reported.

Legion of Ilonor vs. Larmour, 81 Texas, 71. ,

Farmer vs. State of Texas, 69 Texas, 561, :

People ex rel. Kasson vs. Rose, Seeretary of State. 44 L. R. A.. 124,

Cooley’s Briefs on the Laws of Insurance. Vol. 1, p. 4, et seq.

Elliott on Insurance, Revised Impression, p. 14, et seq.

Words and®hrases, Vol. 4, p. 3674, Title ‘‘Insurance.’’

3. As to the extent of the power or authority of vour Depart-
ment in the supervision and regulation of the affairs of said cor-
poration, the statute mentioned by you expressly provides:

(1.) That such corporations shall file in vour office a copy of its
annual statement of its condition on the previous 31st day of Decem-
ber, showing under oath its assets and liabilities.

(2.) That it pay you a fee of $25 for filing such report.

(3.) That an examination of the affairs of wnh corporation may
be made by vou at any time at its expense.
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(4.) That such corporation shall keep on deposit with the State
Treasurer money, bonds or other securities in an amount not less
than $50,000, which shall be approved by you.

I think that, in addition, until the eourts shall hold to the eon-
trary vou should likewise apply to said corporation all of the gen-
"eral provisions for supervision and control of insurance companies
which are to be found in Revised Statutes, Title 58, observing the
distinetion between such general provisions and provisions which
are applicable to only particular kinds of insurance companies.

This Department has heretofore held that a surety and guaranty
company, incorporated under the statute mentioned by you, and
whose business it is to be regulated by the provisions of Chapter 165
of the Aets of the Twenty-fifth Legislature, 1897, is an insurance
company within the meaning of Revised Statutes, Title 58, and that
its articles of incorporation should be filed in vour office rather than
in the office of the Secretary of State.

In this connection I beg to eall your attention to the provisions
of said act of 1897, providing for the issuance by the Commissioner
of Insurance of a certificate of authority to do business under said
act. and for the surrender or cancellation or revoeation of such cer-
tificate, and for the return of the deposit réquired by that act.

[ indulge the hope that the Thirty-first Legislature will unify the
laws applicable to insurance companies of every kind.

Respectfully,
Wm. E. HaAwrgixs,
Assistant Attorney General.

STATE BANK—OFFICERS AND DIRECTORS

STATE
BANKING LAW.

State bank not authorized to loan officer or director of bank more than 10

per cent of capital and surplus, without the consent of a majority of
directors (other than the borrower).

ATTORNEY GENERAL'S DEPARTMENT.
STATE oFr TEXAS.

Avstin, TExAS, September 23, 1908.
Hon. Thos. B. Love, Commissioner of Insurance and Banking, Capitol.

Dear Sik: We have vour letter of the 18th inst., which is as fol-
lows:

“The concluding paragraph of Section 6, of the State Banking
Law reads as follows:

¢ ¢“No director of a bank in this State shall be permitted to bor-
row any of the money of the hbank of which he is a director in excess
of 10 per cent of the capital and surplus without the consent of a
majority of the directors of the bank (other than the borrower)
first having been.obtained at a regular meeting of the board; said eon-
sent to he made a matter of record before loan is made: and no offi-
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cer, whether a director or nat, shall be indebted to %uch bank in any
sum whatever without the consent of the board; obtamed and re-
corded in like manner.’

““I am advised by the officers of one of the banks under the super-
vision of this Department that at a recent meeting :of its hoard of
directors the following was adopted:

‘“ ‘Resolved, that the executive ecommittee of this bank bhe and
they are hereby authorized to make such loans from time to time
during the current bank vear to any director or inactive officer of
this bank as said -commitfee may sce proper; and to loan such
amounts, upon such terms and with sueh security, as in the uulmnonf
of said committee may be for the best interests of ﬂns bank.’

“Jt was the purpose of the board of directors in adopting this .
resolution to put it within the legal power of the exeentive committer
to make loans and otherwise permit indebtedness to be ineurred to
the bank by inactive officers and dircetors. I desire to have vour
opinion as to whether the passage of this reqolutlon is a sufficient
compliance with the provisiens of the State Banklnﬂ Law quoted.
or whether it is necessary to definitely authorize or express the con-
sent of a majority of the dirvectors to each pfutmular transaction. or
to definitely mention in the record congent to some "loan or indebted-
ness hy some particular officer or ‘diréctor or some:limit to 'the in-
debtedness authorized or consented to by the hoard.”

In reply I beg to answer your inquiries as follows:

The evident purpose and design of  the forecoing. st’ltutorv provi-
sions were to safeguard the interests of State hanks and their de-
positors by placing restrictions upon the making of loans by the hank
to any of its directors or otHer officers. whether such officers be active
or inactive.

The statute should be so consirued and enforced as to fairly earry
such purpose and desien info practical effeet.

In discussine the powers and duties of bank directors ‘\\]ﬂ] refer-
ence to making loans to others than direetors or officers of the hank.
Alr. Morse in his treatice on the Law of Banks and Banking, In
paragraph 117, Fourth Edition. says: ‘

““The bhoard may cive the financial officer by a sinvele resolution
nower to make a considerable number of diseounts oi loans. provided
thex be requested. Rut this single resolution must name the person
or persons to whom the loans may be made, the aggregate sum which
they must never exceed, the time, and such other ‘particulars as the
directors may deem of moment. Thus. in fact, thoneh many separate
acts may be authorized by this one vote. vet nothing.is really done
beyond the supervision of the directors or without the active exer-
cise of their discretion. They may or der the eashier to let A have
snch loans as he shall wish, in such sums. at such times as he shall
ask. within a certain period. up to the amount of a designated sum,
to run for specified time, at rates of interest named. and upon desig-
nated eonditions. concerning indorsers or collateral security. This
does not leave each individual diseount made to A to be passed upon
hy the directors: vet in fact no discount is made to, him by any offi-
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cial authority other than that of the board, or at the substantial dis-
eretion of any person save the directors.”’

It will be obscerved that the above resolution fails to conform to
the usual requirements coneerning loans to those who are not diree-
tors or officers of the hank.

To my mind it seems obvious that as strict and even stricter rules
should be applied to a statute which expressly limits the amount
of loans whieh may be made by the bank to any of its directors or
officers.

In the case of the Bank Commissioners vs. The Bank of Buffalo,
6 Paige (N. Y.). 504, which arose under a statute of that State which
prohibited the directors of any moneved corporation from making
loans or discounts to the divectors of the corpoartion or upon paper
on which they or anv of them were responsible, of any amount ex-
cceding in the ageregate one-third of the capital stock of the com-
pany, it was held. in substance, that if the board of directors au-
thorized or allowed their president or cashier or any other officer of
the bank to make loans or diseounts in his own diseretion without
having the same formally passed upon at a regular meeting of the
hoard, the eorporation is liable for a violation of its charter or of
any law binding upon such corporation in the making of such loans
or diseounts, and that the making of anyv loan or diseount to the di-
rectors of the eorporation or upon paper on which they or any of-
them were vesponsible. to an amount exceeding in the aggregate
one-third of the capital stock of the company, authorized the ap-
pointment by the court of a recciver for the purpose of winding
up the affairs and dissolvi ing the corporation.

Towever, the law in that State made the statutory provisions
which had been violated in that case a part of, the articles of incor-
poration of every such corporation.

Upon a carcful consideration of the laws of this State applica-
ble to State banks. and espeelally the portion thereof above quoted
by vou. I have reached the conclusion that our law contemplates
that no loan of any of the money of a State bank in excess of 10 per
cent of its capital stoek shall be made in any instance to any director
or other officer of the bank, unless a majority of the directors, other
than the borrower, shall have first consented to the making at that
particular time of a loan of a specific sum of the bank’s money at
a specifie rate of interest for a fixed period of time to such director
or other officer, sueh consent to be obtained at a regular meeting
of the board of directors practically contemporaneous with the mak-
ing of the loan and in view of conditions then existing, such consent,
io be actually incorporated in the minutes of the board before the
loan is made.

The statute under review vests in the board of directors discre-
tion and authority to make or refuse to make such loans to such di-
rectors or officers of the bank. ‘

This statutory right and power carried with it a corresponding
duty,

The diseretion thus conferred and imposed by law upon the board
of directors must he exercised by them through a majority of the
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directors. other than the bhorrower, and can not be delegated or
conferred by the board upon an executive committee or any other
set of persons or anyv individual.

Morse on Banks and Banking. Fourth KEdition. Paragraphs 116
and 117. e

This diseretion should, in my judgment be exercised in the light
of the surrounding circumstances at the time the lean is made.

The resolution quoted by vou does not except from its operation
and effeet any director whatever; yet, upon its face and by its
express terms it purports to authorize loans of the bank’s money in
unlimited amounts at the diseretion of the committee to any and all
direetors and to any and all inactive officers of the bank. This
phraseology necessarily includes each director who voted for the
resolution,

Said resolution is, therefore, in that respect clearly in violation
of the plain letter of the law.

And whether so intended or not, the necessary effeet of said reso-
lution, in all other respects, is to evade the requirements of the
faw,

I am of the opinion that said resolution confers upon the executive
committee no authority whatever and- that said resolution is in all
respeets absolutely inoperative,

Respeetfully,
Wm. . Hawkixs,
Assistant Attorney General.

FOREIGN INSURANCE COMPANTES.
Acts prescribing tax construed.

ArTorNEY (TENERAL'S TYEPAPTVFNT.

. Avsmiv, TExas, April 2. 1909,
¢ vernor T M. Campbell, Capitol.

DrEar Sir:  We have received and earefully eonsidered vonr letter
of the Ist inst.. whieh is as follows:

T respeetfully ask vour opinion, in writing. touching the follow-
in * questions:

T transmit herewith. for vour insnection. House Bill Non. 89,
nassed at the Reeular Session of the Thirty-first Tegislature. and now
in mv hands for exeeutive action. and also House Bill No. 71, passed
by the first Called Session of the Thirty-first Leeislature, also now
in mv hands for exeentive action.

“Yon will note that Seetion 5. of House Bill No. 89.-imposes an
occupation tax upon life insurance companies, not oreanized under
the laws of this State. transacting business in this State under cer-
tificate of authority: that Section 6. of said aet. provides that such
companies shall pay no other taxes than those imposed by Section
3: that Seetion 7. of said act. providesithat each such companyv here-
after eranted a certificate of authority to transaet husiness in this
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State shall be deemed to accept the same subject to the conditions
that, after it shall cease to transact new business in the State under a
certificate of authority and so long as it shall eontinue to collect
renewal premium from the ecitizens of this State, it shall be subject
to the same occupation tax in proportion to its gross premium re--
ceived during any vear from citizens of this State as'is, of may be
imposed by law on such companies transacting new business in the
State under certificate of authority during such year: and that Sec-
tion 8, provides that any life insurance eompany, which has hereto-
fore been, may mnow be or herecafter be engaged in writing policies
of insurance in this State which has heretofore ceased or may here-
after cease writing such policies and which does not now or may not
hereafter have a certificate of authority to transact the business of
life insurance in the State. but which has continued or may con-
tinue to collect renewal or other premiums upon such policies, shall.
before it mayv again obtain a certificate of authority, report the
amount of its premiums collected in the State since the period
covered by the last report upon which it paid an occupation tax and
pay to the State a sum equal to the percentage of its gross premium
receipts for each such vear, that was required by law to be paid as
oceupation tax by such companies doing bhusiness in the State during
such vear or vears.

“When the present Called Session of the Tegislature assembled.
House Bill No. 89, being then in my hands and being of the opinion
that the occupation tax rate preseribed by Seetion 5, was too low.
and that the hasis of the graduated reduetion in the rate provided
for should be changed. I recommended to the Legislature in a speecial
message -the passage of a bill making the changes desired in
this respeet: and in pursuance of this recommendation House Bill
No. 71, above referred to, was passed.

“Tt was not my purpose to reecommend, and I am confident it
was not the purpose of the Legislature to enact any repeal or modi-
fication of the provisions of Seetions 6, 7, and 8, of House Bill No.
89: and before acting upon either of these bills T desire to have
your opinion as to whether the execcutive approval of Iouse Bill
No. 71, following the approval of House Bill No. 89, would have any
other cffect than to substitute for Seetion 5, House Bill No. 89, the
provisions of Section 1. House Bill No, 712"’

Replying to yvonr inguiry I beg to say that T am of the opinion
that if you approve both of said bills in the order indieated by you.
the legal effect thereof, in so far as vour inquiry seems to extend.
may be stated, in eeneral terms, as follows, namely:

1. Section 1 of House Bill No. 71, being a complete revision of
Seetion 5 of House Bill No, 89, will operate as a repeal of said Sce-
tion 5 in its entirety. although it can not properly be said that said
Section 1 will become, in all respects, a substitute for said Section 5.
In- other words. the amount of taxes to be paid by life insurance
companies within the classification set forth in said Section 5 of House
Bill No. 89, and in Section 1 of House Bill No. 71, must be ascer-
tained and determined bv reference to the terms and provisions of
said Section 1 of House Bill No. 71 alone: but said Section 1 of House
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Bill No. 71 will not become a substitute for Section 5 of House Bill No.
89 in a physical sense or in the sense that the terms and provisions
of said Section 1 are to any extent or for anv purpose operated upon.
affected by or embraced within any of the sections of the said House
Bill No. 89, following said Section 5 thereof. especially Sections 6.
10 and 11 of Iouse Bill No. 89, to which more specific reference
is hereinafter made.

2. Considered independently of House Bill No. 71, the legal effect
of Scetion 6 of Tlouse Bill No. 89 is to declare that the occupation
tax imposed upon life insurance companies by said House Bill No.
89 shall be in liew of any and all other occupation taxes upon such
companies and their agents in favor of the State or of any county,
¢ity or town..

Because Section 1 of House Bill No. 71 is no part of Tlouse Bill
No. 89, the terms and provisions of said Section 1, and the oeccupa-
tion taxes thereby preseribed, are not within the operation and effeet
of the limitations and restrietions set forth in said Section 6 of
ITouse Bill No. 89.

In other words, there is nothing in House Bill No. 89 or in IHouse
Bill No. 71. or in both of them, even when considered together. which
will have the effect of a legislative declaration that the ocenpation
taxes preseribed by said Seetion 1 of House Bill No. 71 shall be in
lieu of any and all other oeeupation taxes upon such life insurance
companies or theier agents.

However, it would seem that this feature is of little. if any, practical
consequence for these reasons:

(a) The provisions of Section 1. Article 8. of the Constitution of
Texas, providing that ‘“‘the oceupation tax levied by any eounty, city
or town. for any vear. on persons or corporations pursuing any
profession or business, shall not exceed one-half of the tax levied
by the State for the same period of said profession or business’
merely declare a restriction upon legislative authority. and do not
arant to any county, eity or town authority to levy any occupation
tax whatever. (State vs. G. II. & 8. A. Ry. Co.. 97 S. W. Rep,,
TT-78) :

(b) The provision of Revised Statutes. Article 5050, conferring
‘upon the eommisisoners courts of the counties the right to levy one-
half of the oceupation tax levied by the State. applies to only the
subjeets mentioned in that artiele. and with the exception of Chapter
NVIII of the General Laws of the First Called Session of the
Thirtieth Legislature, page 479, there is now an existing statute an-
thorizing the levy and collection of an occupation tax upon any life
insurance company.

(¢) As betweenn the provisions of 'Section 8 of said Chapter
XVIII of the General Laws of the First Called Session of the
Thirtieth Legislature. preseribing occupation taxes to be paid by
life insurance companies therein mentioned. and the provisions of
Seetion 1 of House Bill No. 71, the latter, being inconsistent with
the former, will prevail and will, in my opinion, be held to preseribe
the only oecupation taxes which ean hercafter be legally levied with-
in this State against any life insurance company.
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In fact, the provisions of said Section 6 of House Bill No, 89 ap-
pear to me to have been merely deeclaratory of what the law would
be even had said Section 6 been entirely omitted from House Bill
No. 89; and I consider it practically unimportant that said Sec-
tion 6 ean not be held to refer to or embrace the tax preseribed by
Section 1 of House Bill No. 71.

3. For the reason that Section 1 of House Bill No. 71 is not
part of House Bill No. 89, the provisions of Section 10 of House Bill
No. 89 do not refer to or embrace the provisions of Section 1 of
House Bill No. 71. Consequently, the provisions of said Seection 10,
conferring upon the Commissioner of Insuranace and Banking power
to revoke certificates of authority of life insurance companies, will
not be applicable to cases involving failure of such companies to com-
ply with the requirements of said Secfion 1.

However, this feature likewise appears to be of little, if any, im-
portance in view of the provisions of Revised Statute 3050, Subdi-
vision 15, which confers upon the said commissioner broad and gen-
eral power to revoke the certificate of authority of any insurance
company for failure to comply with any provision of law relative
to insurance, which general provisions appear to have been carried
into Subdivision 11, of Section 59, of Senate Bill No. 291, adopted
by the Thirty-first Legislature.

4. Inasmuch as Section 1 of House Bill No. 71 is no part of
House Bill No. 89, the terms and provisions of said Section 1 can
not be held to be referred to by or embraced within the provisions
of Section 11 of ITouse Bill No. 89, prescribing a penalty of $25
per day for violation of certain provisions of said House Bill No. 89.

I am of the opinion that such penalty will not be applicable to any
life insurance company for any failure to comply with the require-
ments of Section 1 of House Bill No. 71 or any of them.

5. I am of the opinion that the rate of taxes referred to in the
proviso set forti in Seetion 7 of ITouse Bill No. 89 can never exceed
the rate imposed by Section 5 of said House Bill No. 89, upon insur-
ance companies embraced within the terms of said proviso, even
though Section 1 of House Bill No. 71 repeals sai¢ Section 5 of House
Bill No. 89. and inereases the rate of oeeupa;?zl/tax to be paid by
life insurance companies for transacting neg business within this
State under certificates of authority,

6. I will add that in my opinion the provisions of Sections 1. 2.
3, 4.8, 9, 12, 13, 14, 15, 16, 17, 18, 19, and 20 of said House
Bill No. 89 will be and remain practically, and probably absolutely,
unafteeted by the terms and provisions of the said House Bill No.
71

Respeetfully,
Wm. E. Hiwkixs,
Assistant Attorney General.
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FRATERNAL BENEFICIARY A'SSOCIATIONS.

Payment of benefits must legally be contingent upon death or disability of
member to whom certificate may be issued, and can not legally he con-
tingent upon death or disability of any other person.

ATTORNEY (GENERAL’S DEPARTMENT.

Avustin, TExAs, April 12, 1909.
Hon. Thomas B. Love, Commissioner of Insurance and Banking,

Capitol. 4

DEAR Sir: We have your letter in which you say:

“I desire to respeectfully request your opinion as to whether or
not, under the provisions of Chapter 115 General Laws of the
Twenty-sixth Legislature, governing fraternal beneficiary societies
a fraternal beneficiary society organized under the laws of this State
is permitted to issue certificates to its members agreeing and con-
tracting to pay such members a benefit contingent upon the death
or dlsablhty of his minor child or of any person other than the mem-
ber holding suech certificate.”’

The statute which provides for incorporation, 1eoulatlon and con-
trol of fraternal beneficiary associations, (Chapter CXV of the Gen-
eral Laws of the Twenty-sixth Legislature, Acts 1899, page 195).
contains the following provisions:

“Section 1. * * % A fraternal beneficiary assoelatlon is hereby
declared to be a corporation. society or voluntar_v association, formed
or organized and ecarried on for the sole benefit of its members
and the beneficiaries, and not for profit, or that issues benefit certifi-
cates to such of its members only as may apply thereof. * * *
Each association * * * shall make provision for the payment of
benefifs in case of death, and may make provision for the pavment
of benefiits in cases of sickness, temporary or permanent physical
disability, either as the result of disease, accident or old age: pro-
vided, that the period of life at which payment of physical disability
benefits on acocunt of old age commences shall not be under seventy
‘Ve"ﬂS % #* 9,3

““Payment of death benefits shall be to families, heirs. blood rela-
tives, affianced husband or affianced wife, or to persons dependent
upon the member at the time of his death. and should there be no
one of the classes herein mentioned ecapable of taking the henefit
at the death of the member, then the same shall pass, as provided by
the laws and rules of the association.’ »

It will be observed .that this statute deals with two classes of
benefits, the first, which is made compulsory upon the association.
being ‘‘benefits in case of death”’, and the second, which is not made
compusory upon the association but is left optional with it. heing
““benefits in case of sickness, temporary or permanent disability,
either as the result of disease, accident: or old age.”’ . .

In dealing with both of these classes of benefits, we must consider,
first, the member to whom the certificate is issued by the association.
and, second, the beneficiary or beneficiaries under such certificate.

With regard to death benefits. it will be observed that the statute
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enumerates six eclasses of persons to whom death benefits may be
paid; but in each instance the lines of classification start from and
run back to the member of the association to whom such certificate
is issued, the reckoning being taken as of the date of the death of
sueh member. From this it is evident that, in so far as death bene-
fits are concerned, it was the purpose of the statute to make the pay-
ment by the association contingent upon the death of the member
to whom such certificate may be issued. Upon no other contingency
whatever can a certificate calling for the payment of a death bene-
fit be legally issued by such an association. The phraseology em-
ployed in the statute excludes the idea that such an association ean
legally issue to 2 member a certificate agreeing or contracting fo pay
to such member a benefit contingent upon the death of his minor
c¢hild, or of any person other than the member holding such certifi-
cate. Indeed, I can not see how it is possible under this statute
for a member of such an association to legally be the beneficiary
under any certificate whatever by the association fo him and ealling
for the payment of a death benefit.

From the above quoted statutory provisions, as well as from what
I understand to be the commonly understood and generally accepted
objeets and purposes of fraternal beneficiary associatione, I think it
is clear that it was never contemplated by the laws of the State of
Texas applicable to fraternal beneficiary assoeiations that a certifi-
cate shall be issued to any member of any association providing
for the payment to such member of a dealh benefit conditioned upon
the continuance or cessation of life of any other person whomsoever,
whether sueh other person he or he not a member of such associa-
tion.

With regard to benefits in cases of sickness, temporary or perma-
nent physical disability, as the vesult of disease, accident or old age,
it will be observed that the statute does not, in terms, define or re-
striet the bencficiaries, as it does in cases of death benefits. .

From this failure of the statute to impose limitations or restrie-
tions as to who may be the beneficiary or beneficiaries in cases of
sickness or disability of the member to whom such certificate may be
issued, it would seem that it was the purpose of the law to leave that
matter to agreement or eontract between the association and its mem-
hers. subject to the charter and by-laws and rules and regulations
of the association: but in all such cases, and regardless of who may
be the beneficiary or beneficiaries, payment of benefits must legally
be contingent upon sickness or disability of the member to whom such
certificate may be issued and ean not legally be contingent upon the
sickness or disability of any other person whomsoever.

[ think that the whole framework of the statutes here under con-
sideration, as well as the general plan of organization and purpose
of fraternal beneficiary associations throughout the country, is to pro-
vide for the payment of benefits in case of death, sickness or disability
of the members to whom the asseceiation may issue a certifieate.
rather than for the payvment to such member of such benefits contin-
gent upon death, sickness or disability of some other person.

Respectfully.
WM. E. HAwKINS,
Assistant Attorney General.
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FRATERNAL BENEFICIARY ASSOCIATIONS—CERTIFI-
CATES OF AUTHORITY—COMMISSIONER OF
INSURANCE.

Commissioner authorized by law to issue certificates of authority to fraterna.
beneficiary associations 7ot organized under the laws of this State;
not authorized to issue certificates of authority to such associations or-
ganized under the laws of this State.

ATTORNEY GENERAL’S DEPARTMENT,

Avustin, TExas, April 13, 1909.

Hon. Thomas B. Love, Commissioner of Insurance and Banking,

Capitol.

DEear S1rR: We have your letter of this date in which you say

*“ T desire your opinion in writing as to.whether or not I have the
lawful power to issue certificates of authority for fraternal benefi-
ciary associations, (1) organized under the laws of the State of
Texas, and (2) not organized under the laws of the State of Texas.

“T am making this inquiry in view of the decision of the Supreme
Court of Texas in the case of the Trinity Life & Annuity Society vs.
Love, handed down some weeks ago, and in view of the fact that I
have a great many applications from these associations for certificates
of authority. I would be glad to have your opinion on the matter with
as little delay as possible.”’

Replying to your inquiry, I beg to say:

Upon consideration of existing laws applicable to fraternal bene-
fieiary associations, in the light of the recent decision of the Supreme
Court of Texas in Trinity Life & Annuity Society vs. Thomas B.
Love, Commissioner of Insurance and Bankmg I am of the opinion,
. first, that you .are authorized by law to issue to fraternal benefi-
ciary associations not incorporated under the laws of the State of
Texas certificates of authority to do business within this State; such
certificate to be issued only upon compliance by such association with
the requirements of the statute; second, that in no instance and
under no ecircumstances are-you authorized to issue to a fraternal
beneficiary association, incorporated under the laws of this State. a
certificate of authority to do business within the State of Texas.

In this connection T beg to add that as I understand the above
mentioned decision. it is to the effect that when a domestic fraternal
beneficiary association has filed with the Secretarv of State its
articles of incorporation, as required by law, it should have the right
to begin business and continue to do business until enjoined by suit of
the Attorney General. and that you then have the authority and it is
your duty to issue to any agent of such association, upon demand by
him therefor, a certificate of authority showi ing that such association
has complied with the provisions of law and is entitled to do business
within the State of Texas; and that such-is your right and duty. re-
gardless of whether such association is or is not conducting its business
fraudulently or in compliance with law, the only recourse of the State
or of your Department in such instances being a suit by the Attorney
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General against such association to enjoin it from carrying on any
business within this State, and for forfeiture of its charter if it be
insolvént, ete.

(Loncernmg the statutory provisions upon Whlch said decision of
the Supreme Court is based, that court, through Chief Justice
Gaines, observed:

““Whether this be wise legislation or not, is a question we are not
called upon to determine.’’

Respectfully,
WM. E. HAWKINS,
Assistant Attorney General.

INSURANCE COMPANIES—CONSTRUCTION OF LAWS,
i
Held, that all companies doing business in this State under provisions of
Chapter 165, General Laws 1897, subject to requirements of Revised
Statutes, Article 3049, as amended by Chapter 82, General Laws of 1907.

ATTORNEY (GENERAL’S DEPARTMENT.

Avstiv, Texas, April 15, 1909.
IHon. Thomas B. Love, Commissioner of Insurance and Banking,

Capitol.

DEZKR Sir: You have requested of this Department an opinion as
to whether or not the corporations which are doing business in this
State under the provisions of Chapter 165 of the General Laws of
the Twenty-fifth Legislature (Acts of 1897, page 244, et seq.) are
subject to the requirements of Revised Statutes, Article 3049 as
amended by Chapter LXXXII of the General Laws of the Thirtieth
Legislature (Aets of 1907, page 167).

In reply I beg to say:

I am of the opinion that all such companies are and should be
deemed and held to be insurance companies.

People vs. Rose, Secretary of State, 44 1.. R. A., 124,

Said Article 3049 as so amended is as follows:

““Article 3049. Should said Commissioner be satisfied that the
company applying for authority has in all respects fully complied
with the law and that it has the required amount of eapital stock, it
shall be his duty to issue to such company a certificate of authority
under the seal of his office. authorizing such company to transact
insuranace business, naming therein the particular kind of insurance,
for the period of not less than three months, nor extending be-
vond the 31st day of December next following the date of such cer-
tificate. And if anv insurance company, organized under the laws
ofany State or country, after having obtained a certificate of au-
thority from the Commissioner of Agriculture, Insurance, Statistics
and History. or other officer authorized to issue such permit to do
business in this State, shall remove, or shall bring in any federal
court against any citizen of this State, or any suit or action to which
it is a party, heretofore or hereafter commenced in any court in this
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State, to the United States distriet or elreult or to any federal court,
the Commlssmner of Agrlculture Insurance, Statistics and History,
or other officer authorized to issue such pernnt shall forthwith re-

voke and recall the certificate of authority of such insurance com-
‘ pany to do and transact business within this State. and no renewal
or authomty shall be granted to such insurance company to do busi-
ness in this State for a period of three years after such revocation,
and such insurance company shall thereafter be prohibited from

transactmg any business in this State until again duly authorized
by law”’ .

The hlst01y of this statute. so far as I have been able to trace it,
is as follows:

First. It appears in the Revised Statutes of 1879 as follows:

““ Article 2931. Should said Commissioner be satisfied that the
company applying for authority has in all respects fully complied
with the law, and that it has the required amount of capital stock,
it shall be his duty to issue to such company a certificate of au-
thority under the seal of his office, authorizing such company to .
transact insurance business, naming therein the particular kind of
insurance, for the period of not less than three months nor extend-
ing beyond the 31st day of December next following the date of
such certificate; but no subsequent certificate of authority shall be
issued to any eompany, organized under the laws of any other State
or country, where it shall be made to appear that such ecompany has
moved from any court of this State to a court of the United States
for trial, any suit brought against it, by a citizen of this State to re-
cover for a loss under a policy of insurance, issued by such company,
and that, by such removal, the suit has been transferred to a place
for trial, without and bevond the limits of the county in which such
citizen resides’’,

Second. By Chapter LXXIIT of the General Laws of the Sixteenth
Legislature (1879), page 83. it was amended to read as follows:

“*Article 2931. Should said Commissioner be satisfied that the
company applying for authority has in all respects fully complied
_ with the law, and that it has the required amount of capital stock.

it shall be hlS duty to issue to such company a certificate of anthority
under the seal of his office, authorizing such company to transact in-
- surance business in this State, naming therein the particular kind

of insurance, for the period of pot less than three months ner ex-
tending beyond the thirty-first day of December next following the
date of such certificate; hut no subsequent certificate of authority
shall be issued to any company organized under the laws of anv
other state or country, when it shall be made to appear that such
company has removed from any court of this State to a court of the
United States for trial any suit brought against it by a citizen of
this State to recover for a loss under a policv of insurance issned by
such company, and that by such removal the suit has been trans-
ferred to a place for trial without and beyond the limits of the county
in which such citizen resides.”’

Third. It was carried into the Revised Statutes of 1895 as fol-
lows: '
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““Art. 3049. Should said Commissioner be satisfied that the com-
pany applving for authority has in all respects fully complied with
the law, and that it has the required amount of capital stock, it shall
be his duty to issue to such company a certificate of authorlty under
the seal of his office. authorizing such company to transact insurance
business, naming therein the particular kind of insurance, for the
period of not less than three months, nor extending beyond the thirty-
first day of December next following the date of such certificates; but
no subsequent certificate of authority shall be issued to any com-
pany, organized under the laws of any other State or country, where
it shall be made to appear that such company has moved from any
court of this State to a court of the United States for trial any suit
brought against it by a citizen of this State to recover for a loss
under a policy of insurance issued by such company, and that. by
such removal, the suit has been transferred to a place for trial with-
out and beyond the limits of the county in which such citizen re-
sides.”’

Fourth. Tt was amended in 1907 to read as first hereinabove set
out,

It now appears in that form as a portion of Chapter 2, of Title 58,
which is the general title of the Revised Statutes on the subject of in-
surance.

I am of the opinion that said Article 3049, as amended by said act
of 1907, as above shown, is applicable to all of the companies em-
braced in your inquiry, as above stated.

Respeetfully.,
Wu. E. HAWKINS,
Assistant Attorney General.

COUNTY CLERK-—ARTICLES OF INCORPORATION OF
STATE BANK, RECORD OF.

Certified copy of articles of incorporation of State bank -may be fecorded in
deed records of county, etc.

ATTORNEY GENERAL’S DEPARTMENT.

AvsmiN, TeExas, April 22, 1909.
Mr. F. 8. McKeig, Dumas, Teras.

Dear Sir: Replying to your inquiry as to what book you should
use in which to record in your office certified copies of articles of in-
corporation of State banks I beg to sav:

Section 2, of Chapter 10, of the General Laws of the First Called
Session of the Twenty-ninth Legislature, expressly requires that a
certified copy of such articles of incorporation duly certified to by
the Secretary of State ‘‘shall he recorded in the office of the county
elerk of the eountyv in which the corporation is to be located:’’ but
the statute does not specify in what book such instruments shall be
recorded.

Tn my opinion it is theoreticall>- nroper for the county clerk 'ro pro-
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vide a special book for that purpose: but I do not regard this as aec-
tually necessary, as in some counties such book would not be needed
often. .
I think the purpose of the law will he met if you record such in-
- struments in the records of deeds, ete., or in any book kept hy von
in your office for miscellaneous records and dulv index same.

Pressure of legislative and eourt work and serious smkness have
prevented earlier response.

Truly yours,

E. Haiwkins,
Assistant Attorney (eneral.

¥

INSURANCE AGENTSR—CERTIFICATE OF COMMISSTONER.
ETC.

Insurance agents soliciting business for unincorporated association, not re-
quired to hold certificate from Insurance Department as.an insurance
agent, and such agenis are not subject to the-penalties provided by law
against a person soliciting insurance without a license.

ATTORNEY (GENERAL’'S DEPARTMENT.

AvsTiN, TEXAS, August 21, 1909.

Hon. Thomas B. Love, Commissioner of Insurance and Banking, Cap-
itol.

DEAr Sir: We have vour letter in which you say:

““This Department is frequently reyuested to give advice as to who
are required by the laws of this State to hold a license from this De-
partment while acting in the capacity of an insurance agent; and I
- will appreciate it if vou will kindly eive me vour opinion as to
whether a person acting as an insurance agent soliciting business for
an association which is unincorporated. sneh as.a reciprocal under-
writers’association, such association not having a license from this De-
partment, would be required to hold a certificate from this Depart-
ment as an insurance agent. and whether such a person is subjeet to

the penalties provided by law against a person soliciting insurance
withont a license.’

In reply I beg to say that, in my opinion. both of vour questions
should be answ ered n(*oahvolv
Respeetfully, .
. : Wi B, Hawkixs,
Assistant Attorney General.
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CONSTRUCTION OF LAWS—GUARANTY OF BANK DEPOS-
. ITS—BANKING CORPORATIONS MAY CHANGE
PLAN OF SECURING DEPOSITORS.

ATTORNEY ((ENERAL’S DEPARTMENT.

AvstiN, TEXAS, Aucust 23, 1909.
Hon, Thomas B. Love, Commissioner of Insurance and Banking, Cap-
itol. '

DEar Sik:  In your letter of the 23rd instant to the Attorney Gen-
eral vou say:

“The question has arisen under Chapter 15 of the General Laws
of the Second Called Session of the Thirty-first Legislature, relative
to the enarantecine of bank deposits, as to whether or not a hank may
accept the cuaranty fund plan of gnaranteeing its deposits and sub-
sequently chanee 1o the hond security plan, and viee versa.

‘“Please advise me at vour earliest convenience as to what your opin-
ion is on this subject.”’

I beg to answer your inquiry as follows:

The statute to which vou refer took effect at midnight of Aueust
O9th, 1909,

The answer 1o vour question must he controlled by Sections 1,
3 and 15 of said statute. Said Seetion 1 requires that each and every -
corporafion embraced therein shall at its option adopt one or the
other of the plans of protecting depositors mentioned by vou.

Section 3 and Scetion 15 hoth contain provisions relating to the
time of the exereise of such option.

A eaveful study of those provisions will disclose the fact that they
are not entirely harmonious. in that Section 3 embraces cach and
avery bank and trust company mentioned in Section 1 of this.act,
which section only ineludes certain corporations which may be in-
corporated after the taking effect of the statute as well as certain
eorporations which were ineorporated before the statute took effect,
while said provisions in said Seetion 15 apply to only corporations
incorporated after takine effeet of the statute. However, T am of
the opinion that the legal effect of this statute, when considered as
a whole, is to require. in said Section 3 that any and all corporations
which are embraced in said Seetion 1 and which were incorporated
prior to the takine effect of said statute shall exercise such option
““on or before October 1, 1909,”” and not thereafter, and also to re-
quire in said Section 15 that any and all corporations which are .em-
braced in said Seetion 1 and which were or may be incorporated
after the takine effeet of said statute shall exercise such option ‘‘on
filine +this charter hefore it shall he permitted to receive deposits”
and not thereafter.

I find in said statute no express provision authorizing any ecor-
+ poration to change its plan of securing its depositors after it shall
have once exercised ils option in the premises; but I am of the
oninion that it wonld not he an abuse of vour discretion and au-
thority to permit such a eorporation which was chartered prior to
the takine effeet of said statute to make a change in such plan and
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to adopt on or before October 1, 1909, in manner and form as set
forth in the statute, and in lieu of the plan first adopted by it, the
other statutory plan of securing its depositors.

But I do not find in said statute anything which appears to di-
rectly or indirectly authorize or permit at any time any change in
such plan by any such corporation which was incorporated after .
the taking effect of said statute.

My conclusion as to the legal effect of said portion of Section 15
is in harmony with the rules promulgated by the State Banking
Board governing the incorporation and licensing of State banks.

Respeettully,
Wu. E. Hawrixs, -
Assistant Attorney General.

1

COXNSTRUCTION OF LAWS—BANK GUARANTY LAW—IN-
DEMNITY BOND OF BANKING CORPORATION OR
INDIVIDUAL SURETIES.

Shareholders of the stock of a banking corporétion may legally become and
he accepted as sureties upon indemnity bond given to protect depositors.

ATTORNEY (EXERAL’S DEPARTMENT.

AusTin, TExAS, September 3, 1909.
Judae J. B. Price, County-Judge, Bastrop Co.. Bastrop, Teras.

Drar Sr: I hereby make reply to your recent inquiry relative to
the Bank Guaranty Act of the Second Called Session of the Thirty-
first Legislature, (Aets 1909, page 406). said inquiry heing as fol-
lows: . - )

‘“As connty judge of this county it will beecome my duty to pass
upon the bond of any State bank in this county which shall determine
to adopt the ‘bond plan’ of guaranteeing its deposits.

“Will you kindly give me your opinion as to whether or not I
would be authorized to approve a bond signed by the stockholders
and directors of a State bank who were easily worth double the
amount of said bond over and above their interest in said bank and
signed by no other surelies?”’

Section 15 of said statute contains the following provisions:

‘“Each and every State bank or trust company now or hereafter
incorporated under the laws of this State, which shall elect to come
under the provisions of the bond security system of this aect, shall.
on January 1, 1910, and annually thereafter. file with. the Commis--
sioner of Insurance and Bankine and his successors in office for and
on behalf of the lawful depositors of such bank a hond. poliey of
insurance, or other guarantv of indemnity in an amount equal to
the amount of its capital stock. which said bond. poliecy of insurance
or other guaranty of indemnity shall be for and inure to the henefit
of all depositors. Such instrument and the security thereby pro-
vided shall he approved hy the county judge of the county in which
such business is domieiled. * * * | In ease the bond hercinahove
provided for shall be exeeuted by versonal oblication or seeurity.

g
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then in no event shall such bond be deecmed adequate and sufficient
unless and until it shall have been executed by at least three different,
persons or individuals of financial responsibility and solvency satis-
factory to the authorities herein authorized by this act to approve
such bond. The bond or other form or guaranty provided for in
this act may be made by any person, firm or corporation authorized
to exeeute the same and any and all corporations ineorporated
under the provisions of Seetions 8 and 9 of Chapter 10 of the First
Called Session of the Twentyv-ninth Legislature, or any act amenda-
tory thereof, shall be and they are hereby authorized and empowered
to execeute sueh honds or gcuaranties, either singly or collectively.
snbjeet to approval as herein provided for: provided that any suel’
corporation which is at the time operating under the guaranty fund
system provided for by this aet shall not he aceepted as a surety on
any such hond.™

Tt will be noted that althoueh the Tegislature dealt speeifically
with the subject matter of indemnity to depositors under the hond
security system set forth in said statute, fixing the amount of hond,
poliey of insnrance or other guaranty required to be given. provid-
ing by whom it shall be be approved and where and when it shall be
filed and its legal effeet, and that it may he executed bv personal oh-
ligation or seeurity or hy certain classes of eorporations, and. by
way of exeeption, expressly prohibitine any sueh eorporation which
may itself at the time be operatine under the enaranty fund sys-
tem provided by said act from beecoming surety on anv such hond.
said stafule does not expressly inhibit dirveetors or stoekholders from
heecomine surelios npon sneh obligations of indemmity: and T am
of the opinion that they may lecally heeome and be aceepted as such
sureties,

Tt seems reasonable to assume that if it had heen the purpose of
the Teeislature to prehibit sueh stoekholders from heeoming sureties
npon sneh.oblications, sueh inhibition would have been expresshy cm-
hodied in =aid <tatute,

As to the personal worth of sueh sharveholder suretios, {hat i a
matter upon which.the connty judee must pass.

TTowever, T hee to snewest that in deing se the county judee shonld
fake info consideration the facts under our State Banking Taw
each direetor must be a stockholder and cach stoekholder is alveady
persenally Balhle to ereditors of sneh hank or trust company for the
il awount of his stoek therein. and also that in determining in
a partienlar instance whether or not sueh proposed director or
other stockholder surety may become a proper and legal surety
to the amount of his stock aforesaid and also the amount of his afore-
said statntory Habitity as sneh stoekholder should be dedwueted from
his present worth over and above all exemptions allowed him hy
Taw,

Respectfully,
War, E. Hawrkns,
Asgistant Mtorpev General.
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CORPORATIONS—INSURANCE COMPANY—CAPITAL
STOCK, INCREASE OF, ETC.

Capital Stock can not be issued in consideration of promissory notes or other

contracts or agreements to pay for such stock Stock can not be issued
except for money paid.

ATTORNEY GENERAL’S DEPARTMENT. l
Avustin, TExAs, September 10, 1909.
Hon. Thomas B. Love, Commissioner of Insurance and Banking.

Capitol.

Dear Sik: You have transmitted to this Department a letter of
7th inst., addresesd to you by Mr. John D. Mayfield, Secretary of
Texas Life Insurance Company, and the literature therein men-
‘tioned, same being (1) a prospectus for sale of an authorized in-
crease from $100,000 to $2.000,000 in the capital stock of said com-
pany, (2) a form of subscnptlon to such capital stock, (3) a form of
promissory note to be given in payment for such capital stock, and
(4) a form of receipt for first payment upon such stock, and you
have requested our opinion as to the legality of the plan of selling
stock shown by said letter and printed literature.

It is lmpractlcable to set out here said printed matter m full but I
make the following excerpts therefrom:

Said prospectus declares:

" ““Stock will not be issued until all notes are paid in full”’. -

Said form of stock subscription embodies the following paragraph:

‘“ A majority of the present board of directors and a majority of
every board of directors which may hereafter be elected, prior to
the time when the stock and subseribed surplus herein provided for
shall have been paid, are hereby vested with full power to vote any
ancL all equities I may have in said company, or any and all sub-
jeets which may come before said eompany, until this stock and sub-
seribed surplus shall have been paid in full. They shall in every
matter aet irrevocably as my attorneys in fact.”

It thus appears that under said plan a very large amount of
treasurv stock of said corporation is to be sold with the understand- |
ing that while no stock is to be actually issued until paid for in full.
it is to be voted and treated as stock of the company prior to such
payment and while perhaps nothing more than the first installment
pavment for such stock shall have been made.

Section 6 of Article 12 of the Constitution of Texas declares:

““No corporation shall issue stock or honds except for money paid,
labor done, or property actually received * * * %

Seetion 1 of Chapter CLXVI of the General Laws of the Thirtieth
Legislature provides:

““The stockholders of all private corporations created for profit
with an authorized capital stock under the provisions of Chapter 2.
Title 21, Revised Statutes of the State, shall be required in good
faith to subseribe the full amount.of its authorized capital stock.
and to pay 50 per cent thereof before said corporation shall bhe
chartered: and whenever the stockholders of any such company
shall furnish satisfactory evidence to the Seceretary of State that the
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full amount of the authorized eapital stock has in good faith been
subseribed, and 50 per cent thereof, paid in cash, or its equivalent
in other prop(nty or labor done, the product of which shall be to
the company of the actual value at which it was taken, or property
actually received it shall he the duty of said officer, on payment, of
office fees and franchise tax due, to receive, file and récord the char-
ter of such company in his ofﬁce and to give his certificate showing
the record thereof. Satlsfaetory evidence above mentioned shall
consist of the affidavit of those who executed the charter stating
therein (1) the name, residence and postoffice address of each sub-
seriber, to the capital stock of such company; (2) the amount sub-
seribed by each and the amount paid by each; (3) the cash value
of any property received, giving its description. location, and from
whom and the price at which it was received; (4) the amount, char-
acter and value of labor done, from whom and price at whlch it
was received.’”

While it is true that this last quoted statute is by its terms re-
stricted to corporations created for profit with an authorized capital
stock under the provisions of Chapter 2, Title 21 same bheing the
general incorporation law, and while domestic insurance companies
are generally treated and considered as being incorporated under in-
surance. laws specifically providing for such corporations, it is
also true that Subdivision 46 of Article 642, which is found em-
hodied in said Chapter 2, Title 21, provides for the incorporation
of life insurance compamee

Said last quoted statutory provisions (\cts of 190%, page 309).
if not direetly applicable to life insurance eompanies, at least indi-
cale the general poliey of our laws with regard to fictitious issuance
of capital stock of domestie corporations.

Seetion 3 of Chapter CLXXXIII of the General Taws of the
Thirtieth Legislature (page 342) provides:

“Where any ecorporation has issued and has outstanding any
stocks or honds given or issued for anv purpose, other than money
paid to. lahor done for, or property actually received by the cor-
poration it shall be the duty of the Attorney General of this State.
when convineed that the faets exist which authorize the action to
institute quo warranto or other appropriate judicial proceedings
in some court of eompetent jurisdiction in Travis County or in any
other county of this State where such corporation may he sued,
to have any such stocks or honds issned in violation of the Consti-
tution and statutes of this State eancelled. expunged and held for
naught.”’

T think it is clear that under our State Constitution and laws no
capital stock of any corporation can legally be actually issued ex-
cept for money paid or for labor done or for property actually re-
ceived by the eorporation: or. in other words, that no such capital
stock can be issued in consideration of promissory notes or other con-
tracts or agreements to pay for such stock. *

And T am of the opinion that in so far as the plan outlined in
said printed literature contemplates that capital stock of said cor-
poration shall he voted by any one or treated by the eorporation as
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valid capital stock of such corporation, such plan is at least to that
extent illegal and repugnant to the spirit and effect of said consti-
tutional provisions.

Said form of stock subseription recites:

““The par value of each share is one hundred dollars ($100); and
I, we, or either of us agree and promise to pay to the order of said
company at its offices in Waco, Texas, the sum of two hundred and
fifty dollars ($250) per share; one hundred dollars per share of
saiu amount to go to the credit of the capital stock account, and one
hundred and fifty dollars per share of said amount, less necessary
expenses, to be placed in the surplus of said company.”’

It will be observed that said stock subseription form does not
specifically enumerate or indicate what such ‘‘necessary expenses’’
are to be; the natural inference being, however, that such expenses
are to be reasonable only. ‘

However, said letter from Mr. Mayvfield to youn savs:

‘““We are placing this stock at $250 per share the par value of
which is $100. We are paying general agents $40 per share for
placing this stock, out of which they pay soliciting agents from $25
to $30 per share.’’

It will be observed that in none of said printed literature is there
any intimation that such excessive commissions are to be paid for
the sale of such capital stock.

Our statute plainly prohibits insurance companies from conduct-
ing their business in a fraudulent manner. (Chapter 108. Section
59, Subdivision 11, General Laws of 1909, page 221.) Whether an
insurance company is or is not conducting its business fraudulently
is perhaps a question of fact: but it seems to me that under the ecir-
cumstances ahove set forth the plan of operation in the sale of such
stock by said company, as above disclosed, wonld probably, if not
nnquestionably, involve fraud in the management of its business.

Tt is hard to believe that anyv investor would subseribe for such
stock if he knew that such enormous commissions were heing paid -
for the sale thereof and that such excessive commissions were to be
diverted from the surplus of the company.

Upon the whole I am constrained to helieve that said plan of
selling capitai stock is in its material features in contravention of
the Constitution and laws of this State and such as should not re-
ceive your saunction. Respeetfully, .

Wi, E. Hawrixs,
Acting Attornev General,

,

CONSTRUCTION OF LAWS—BANK GUARANTY LAW—ST I\TE
BANKS, ADVERTISEMENTS OF, ETC.

ATTORNEY GENERAL’S DEPART\IENT.

Avustin, TEXAS, September 10, 1909.
Hon. Thomas B. Love, Commissioner of Insuranace and Banking,
Capitol. |
DEAr Sir: Careful consideration has been nwen to vour letier of
) veqterdav which is as follows:
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““I have this day received an inquiry from a State bank, as to
whether or not they will be permitted to use the following language
as an advertisement in connection with printed copies of their state-
ment to this Department under call of September 1, 1909, to wit:

‘““To our patrons and friends:

““ “We want your business; and submit to you, on the opposite
sheet, a statement of this bank.

““ “You are, no doubt. aware of the law passed by the Second
Called Session of the Thirty-first Legislature of the State of Texas,
providing for the security of depositors in State banks.

““ “Thig bank held its stockholders’ meeting on the 24th day of
August, 1909, to decide which mode of insuranee it should adopt,
and upon careful consideration, keeping its depositors’ interests in
mind, they decided to take advantage of the Mutual Guaranty Fund
Plan. As a result of the action taken, on and after Januaryv 1, 1910,
The non-interest-bearing and unsecured deposits of. this bank are
to be protected by the Depositors’ Guaranty Fund of the State of
Texas”’.

““ “While the officers of the Kilgore State bank knew the deposits
were safe before the passage of this law, and enjoyed the confidence
of a number of depositors, but now, you will know your deposits are
safe in the Kilgore State bank.

““¢Call in and see us when in town, and we will be glad to ex-
plain the law to vou more fully.’

“‘Please furnish me with a copy of your opinion on this subject
at vour earliest convenience, and oblige.’

In reply I bee to say:

Section 31 of Chapter 15 of the General Laws of the Second Called

Session of the Thirty-first Legislature of Texas. page 424, is as fol-
lows:

““All guaranty fund banks provided for in this aet are hereby
authorized and empowered, if they desire so to do, to publish by any
form of advertising which they may adopt, or upon their station-
cry, the following words: ‘The non-interest-bearing and unsecured
depomtq of this bank are protected by the depositors’ guaranty fund
of the State of Texas.” All bond guaranty banks provided for in
this act are hereby authorized and empowered, if they desire so to
do, to publish by any form of advertising which they may adopt, or
upon' their stationery, the following words: ‘The deposits of this
bank are protected by guaranty bond under the laws of this State.’
Said banks are authorized to use the terms ‘Guaranty Fund Bank,’
or “Guaranty Bond Bank’, as the case may be, but they are hereby
prohibited from deseribing said forms of guaranty by any other
terms or words than herein named. Any guaranty fund bank or bond
security bank or any officer, director, stockholder. or other person, for
any such bank shall write; print, publish, or advertise in any man-
ner or by any means or permit any of them, or for said bank, to write,
print, publish or advertise any statement that the deposits of any
such bank are secured otherwise than is permitted in this section, or
who shall make or publish any advertisement or statement to the
effeet that the State of Texas guarantees or secures the deposits in
any such bank or banking and trust company shall be deemed guilty
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of a misdemeanor and upon conviction shall be finad not less than -
one hundred dollars, nor more than five hundred dollars, or con-
fined to the county jail for not less than three months nor more than
twelve months, or by both such fine and imprisonment. Any person
who shall write, print, publish or advertise the above statement
authorized to be used by bond security banks or guaranty fund
banks other than as herein authorized shall be deemed guilty of a
misdemeanor and upon conviction shall be fined not less than one
hundred dollars nor more than $500 or confined in the county jail
for not less than three months nor more than twelve months, or by
both such fine and imprisonment.”’

It is not entirely clear whether the word ‘‘otherwise’’, as used
in said section, relates to the words ‘‘write, print, publish or adver-
tise’”, or to the words ‘‘are secured’’.

Of these two theories of construction the latter would probably
afford to banks the wider range in advertising; but I consider it
erroneous.

The former theory appears to be much better supported by the
context. \' .

The natural sequence in the minds of the legislators appears to
have been to make it a misdemeanor for any bank to ‘‘write, print,
publish or advertise * * * (concerning guaranty of deposits),
otherwise than is permitted in this section’ rather than make it
a misdemeanor for such bank to write, print, publish or advertise

that its deposits ‘‘are secured otherwise than is permitted in this
section”’.

The clause ‘‘otherwise than as permitted in this section’’ seems
to refer to advertisements or statements concerning guaranty of de-
posits rather than to plans or methods of guaranteeing security.
Certain kinds of advertisements or statements are ‘‘permitted’’ by
this Section 31, but it can not be fairly said that said section ‘‘per-
mits’’ either the gunaranty fund plan or- the bond security plan of
which it declares may be used in advertising, and then declares that
banks ‘‘are hereby prohibited from describing said form of gnaranty
in other terms or words than those herein named.”’

This view as to the effeet of the particular language here under
consideration is supported by the fact that said Section 31 expressly
and specifically sets out within quotation marks certain language
language which it declares may be used in advertising, and then de-
clares that banks ‘‘are hereby prohibited from deseribing said form
of guaranty in other terms or words than those herein named.”’

Upon the whole I am of the opinion that the purpose and lecal
effect of said section 31 is to require that in advertising that their
depositors are guaranteed, under either of said plans. State banks
shall adopt and use the stereotyped phraseclngy or legends so spe-
cifically set out within quo