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OPINIONS ON APPROPRIATIONS OF PUBLIC FUNDS.
OP. NO. 1656—BK. 48, P. 185.
APPROPRIATIONS—PERMANENT WAREHOUSE AND MARKETING ACT.

PERMANENT WAREHOUSE AND MARKETING ACT.
SECTION 23.

Acts Thirty-fourth Legislature, First Called Session, Chapter 36, p. 160,

1. The 1915 appropriation bill for the Warehouse and Marketing De-
partment is itemized, and there is no appropriation for the purpose' of
specifically carrying out the provisions of Section 23 of the Permanent
Warehouse and Marketing Act.

September 6, 1916.

Messrs. F. . Weinert, and Peter Rodford, Managers, Warehouse and
Marketing Department, Capitol.

GENTEMEN: In your letter of September 5th, you request an opin-
jon from the Attorney General as to whether or.not you may, under
your present existing appropriation, carry into effect the provisions
of Section 23 of the Permanent Warchouse and Marketing . Act.

This Section reads as follows:

“The board of superyisors shall collect from every source available in-
formation concerming stocks on hand and the probable yield of farm and
ranch products, and disseminate the same; and it may establish agencies
for the sale of farm, orchard and ranch products wherever it may be
deemed advisable, in which event it is empowered to prescribe all regu-
lations for the conduct of such agencies as may be found neceesary, and
the expense incident to the establishment of any agency or agencies shall
be paid as are other expenses incurred in the administration of this act.”

That portion of the appropmatlon bill making -the appropnatlon
for your Department insofar as it is relevant to this inquiry, is as
follows : ,

For the Years Ending Aug-
ust 31, 1916, August 31,

. 1917.
Warehouse and Marketing Department, 1916 1917

Salaries of two managers, at $3,600.00 per year

each, . . . .t e e it i e i e $ 7,200.00 $ 7,200.00
Salary of chlef clerk. . . ...... e e 2,000.00 2,000.00
Salary of bookkeeper e e e e e 1,500.00 1,500.00
Salary of bulletin clerk. . . . ............... 1,500.00 1,500.00
Salary of assistant bulletin clerk. . . ........ 720.00 720.00
Salary of two stenographers e PO 2,400.00 2,400.00
Salary of porter. . . ...........0 N 480.00 480.00
Stamps. . . ... i st aoaseonnnon 500.00 500.00
Furniture and fIXLUTES. .« & vttt i e 500.00 , 500.00
Stationery and printing. . . . ..... .. .0 2,600.00 2,500.00
Salaries of four warehouse examiners, including

traveling €XPenSeS. . . . v e oo oo 12,000.00 12,000.00

Salaries of four warehouse examiners, including
traveling €XPensSeS. . . « v evee e aranne s 12,000.00 12,000.00
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For the Years Ending Aug-
ust 31, 1916, August 31,

1917.
‘Warehouse and Marketing Department. 1916. 1917
Salaries of six gin inspectors, including travel-
INg eXPeNSeS ... o v ittt $15,000.00 $15,000.00
Salaries of eight lecturers, including traveling
expenses of lecturers and managers. . ..... 20,000.00 20,000.00
L2 0 - ) $66,300.00 $66,300.00

You will observe from the appropriation bill, that your appropria-
tion is an itemized one. This being true, the funds appropriated for
any particular itemized purpose cannot be diverted from such pur-
pose and used for another. This, of course, is elementary and amounts
only to saying that when the law is written it must be followed as
written, In fact, the word ‘‘appropriate’’ as used in our Constitu-
tion, means the Act of the Legislature in setting apart or assigning
to a particular use a certain sum of money substantially for a cer-
tain purpose, and in a Constitution similar to our own this meaning
has been given the word.

Clayton vs. Berry, 27 Ark. 131,

See also State vs. Bordelon, 6 La. Annual, 687,
Woodward vs. Reynolds, 58 Conn. 490,

Second Am, Eng., Ency. Law, 514,

You are advised, therefore, that you have no general fund which
you may use for carrying out the provisions of Section 23 in collect-
ing and disseminating information relative to agricultural produects
and the establishment of agencies, ete. Of course, this appropriation
contemplates the maintenance of your Department for the purpose of
carrying out the provisions of Section 23, among others, and in a
general way these funds, even under the itemized expenditures au-
thorized and required, are used for the purpose of carrying into effect
the entire law including Section 23, but at the same time you are
confined to the methods of expenditure specified in the itemized ap-
propriation bill, and you cannot divert any of the funds in the ite-
mized bill to a different or more general purpose, as for example, you
could not take the funds specified for salaries for warehouse exam-
iners, gin inspectors or lecturers and use it to establish a sales agency,
or to gather and disseminate information, except of course, insofar
ay these several classes of employes might, within the performance
of their specified duties, assist in carrying out the general provisions
of Section 23. I assume of course, as a matter of fact that through
your lecturers, gin inspectors and warehouse examiners, you do
gather and disseminate information, but this, of course, is only in
line with their duties and as authorized by the appropriation bill.

I am compelled, therefore, to answer your question in the negative
and state that you have no appropriation for the purpose of specifi-
cally carrying out the provisions of Section 23 and that you can ounly
use money for the several purposes specified in your itemized appro-
priation.

Yours very truly,
C. M. CuReTON,
First Assistant Attorney General.
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OP. NO. 1668—BK. 48, P. 246.

1. The Board of Regents of the University of Texas when contracting
for the construction of a building may take into consideration not only
the amount of money on hand to the credit of the Available University
Fund, but may also consider the amount of money that will be received
for the credit of said fund on and before August 31, 1917, the end of -
the appropriation year.

2. By the terms of Section 1, Chapter 22, Acts First Called Session
of the Thirty-third Legislature certain limitations are placed upon the
right of the regents of the University to contract for the erection of
buildings. Such buildings must be authorized by specific legislative enact-
ment or by the written direction of the Governor,

October 23, 1916.

Myr. David Harrell, Chairman Building Committee, Board of Regents
of the Umwversity of Texas, Austin, Texas.

DEar Sir: You have requested the opinion of this Department as
to whether the Board of Regents of the University of Texas is au-
thorized to enter into a contract for the erection of a building on the
University Campus, the contract price of which will slightly exceed
the amount of actual eash now on hand to the credit of the University
Available Fund, but which contract price can be met and paid from
said Available Fund prior to August 31, 1917.

Replying thereto, you are respectfully advised that the Thirty-
Fourth lLegislature appropriated ‘‘for the maintenance, support and
direction of the University of Texas, including the Medical Depart-
ment at Galveston, including the construction of buildings for the
vears beginning with September 1, 1915, and ending August 31, 1917,
all the available University funds including interest from its bonds,
land notes, endowments and donations of gifts and fees collected and
all receipts whatsoever from any source.’’

We are of the opinion that the Board of Regents in providing -
buildings for the University, may, at the time of making a contract
for .said buildings, take into consideration not only the amount of
money on hand to the credit of the Available University Fund, but
may likewise consider the amount of money that will be received from
all sources for the credit of said fund on and before the end of the
appropriation year, to-wit: Awugust 31, 1917. If, therefore, the
amount of money on hand plus the amount that will be received by
the end of the appropriation period will be sufficient to cover the
cost of the erection of the building or buildings, the Board would be
authorized to make the contract as no deficiency would be ereated.

‘When the Legislature makes an appropriation of the Available
University Funds, the Regents may enter into contracts authorized
by law, payable in anticipation of the funds going to make up the
Available University Fund being paid and made available by the ap-
propriation, and such contracts do not constitute a creation of a debt
or a deficiency.

In re: State Warrants, 55 American State Rep., 854.

The State vs. Medberry, et al.,, 7 Ohio St., 528; 26 Ency. of Law, 475.

The People ex rel. vs. Minor, 466, Ill., 384.

The State of California vs. McCauley, 15 Calif.,, 529.

The People ex rel. McCauley vs. Brooks, 16 Calif.,, 11.
Ristein, Auditor vs. State of Indiana, 20 Ind., 339,
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It appears, however, that Section 1, Chapter 22, Acts First Called
Session of the Thirty-third Legislature, places certain limitations
upon the authority of the Board of Regents of the University to con-
tract or provide for the erection or repair of any building. Said Sec-
tion provides:

“That it shall hereafter be unlawful for any regent or regents, direc-
tor or directors, officer or officers, member or members, of any educational
or eleemosynary institution of the State of Texas, to contract or provide
for the erection or repair of any building or other improvement or the
purchase of equipment or supplies of any kind whatsoever for any such
institution mot authorized by specific legislative enactment, or by wrilten
direction of the Governor of this Stale acting under and consistent with
the authority of existing laws or to contract or to create any indebtedness
or deficiency in the name of or against this State not specifically author-
ized by legislative enactment or to divert any part of any fund provided
by law to any other fund or purpose than that specifically named and
designated in the legislative enactment creating such fund or provided
for in any appropriation bill.”

It will be observed that said statute prohibits the regents from con-
tracting or providing for the erection of any building, unless the
same. be authorized by specific legislative enactment or by written
direction of the Governor. Inasmuch as there is no specific legisla-
tive enactment providing for the erection of the building for which
the Board desires to make a contract, we would respectfully suggest
that it would be necessary in order to comply with the terms of the
requirements of said Chapter 22 for the Board to obtain the written
direction of the Governor authorizing it to enter into a contract for
such purpose.

The words ‘‘specific’’ means to make particular, definite or precise.
- It means the very opposite of general.

Smith vs. McCoole, 46 Pacific, 980,
Peters vs. Bants, 23 N. E,, 84.

The Appropriation Bill is not a specific legislative enactment au-
thorizing the Board of Regents of the University to contract for the
construction of any particular building or buildings. It simply sets
apart and appropriates the moneys constituting the Available School
Fund for the maintenance, support and direction of the University
and for the further purpose of constructing such buildings for the
University as the Board of Regents may be authorized by law to con-
struct. Said Board is authorized by law to contract for the construc-
tion of only such buildings as the legislature by specific enactment
has provided for, or, in the absence of a specific legislative enactment,
such buildings as it may have the written direction of the Governor
of the State to construct.

‘ Yours very truly,

~C. A. SWEETON,
Assistant Attorney General,
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OP. NO. 1700—BK. 48, P. 442.

GaME, Fisg aAnxp OYSTER COMMISSIONER—TRAVELING FEXPENSES—
TELELPHONE CHARGES—COMPLIMENTARY HUNTING LICENSE.

There is no authority to allow expense accounts of deputies while such
deputies are in the city of Austin although such deputies may pay their
poll taxes and claim citizenship in some other county of the State.

The charge for private or residence telephone of any man connected
with the Game, Fish and Oyster Department can not be paid from the
funds of that Department.

The Game, Fish and Oyster Commissioner has no authority to issue
a hunting license complimentary and without charge.

January 27, 1917.
Hon. Sam C. Johnson, Chief Deputy Game, Fish and Oyster Commis-
sioner, Capitol.
DEar Sir: The Attorney General has your letter of January 26th,
reading as follows: -

“Can the Game, Fish and Oyster Department under the law, and appro-
priation for same, allow and have paid two dollars per day expense ac-
count for the Chief Deputy and the two traveling deputies, when said
deputies and their families reside in the city of Austin, while said
deputies are in Austin but pay their poll taxes in some other county and
claim citizenship where poll taxes are paid?

Can the private or residence telephone of any man in the Game, Fish

and Oyster Department be paid out of the funds under our appropriation,
or otherwise?

Can any free, or complimentary hunting license be issued, under the
Jaw?”

Replying to your inquiries in the order propounded, we beg to say:
First. The Constitution of this State, Article 3, Section 58, is in
the following language:

‘“The Legislature shall hold its sessions at the city of Austin, which is
hereby declared to be the seat of government.”

By the plain provisions of the above quoted section of the Con-
stitution the. city of Austin is the location and situs of the govern-
ment of this State, and in which city are located the governing pow-
ers of the State. Not only ‘does the Constitution make the city of Aus-
tin the seat of government, but the statute creating the office of Game;
Fish and Oyster Commissioner expressly provides that such Com-
missioner shall have his office in the State Capitol in the City of Aus-
tin. Article 3976 Revised Statutes 1911 as amended by the Acts of
the Thirty-second Legislature. '

There is a further provision of the Constitution relating to the
location of the offices of State officials, as will be seen by reference to
Section 14 of Article 16 of the Constitution, which is as follows:

“All civil officers shall reside within the State, and all' district or
county officers within their districts or counties, and shall keep their
offices at such places as may be required by law; and failure to comply
with this condition shall vacate the office 80 held. »
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Therefore, by both constitutional and statutory provisions the office
of the Game, Fish and Oyster Commissioner is located in the city of
Austin and in the Capitol building there located.

As to the Chief Deputy, Article 4033 of the Revised Statutes of
1911 expressly provides that he shall maintain an office in the Capitol
of the State, which of course is Austin, Texas. The position of travel-
ing deputy, as indicated in your communication, so far as we are able
to determine, was not created by the Act of the Legislature creating
the office of Game, Fish and Oyster Commissioner and defining his
duties, but such office or position has been provided for by the Legis-
" lature in the different appropriation bills for the support of your
office. The items in the appropriation bill creating these positions,
as we understand it, are as follows:

Salary of first assistant to enforce game laws...$ 1,200.00 $ 1,200.00
Salary of second assistant to enforce game laws. 1,200.00 1,200.0%

It therefore appears that such First and Second Assistants, or Trav-
eling Deputies, as you term them, are a pant of the office force of the
Commissioner, and as such their headquarters, or the place from
which they operate, is the office of the Commissioner located in the
Capitol at Austin.

The official residence of every Head of a department, or an employe
thereof where such department of the State Government is lo-
cated in Austin, is in that city, and it is the duty of such officers and
employes to maintain their place of abode there.

It is expressly provided by Article 2941, Revised Statutes 1911,

now incorporated as Section 32 of the Rev1sed Election Laws of thls
State, that officers and employes of institutions located in the Capital
of this State may maintain their residence for voting purposes in their
home counties, unless, of course, such persons desire to become hona
fide resident citizens of Travis County, or such other county in which
they may be employed. This article of the Statute is enacted for the
benefit of those officers and employes who do not desire to move their.
citizenship to this county, and is a privilege granted them to retain
their voting privileges in their home counties, but it is not intended
and does not permit such officers and employes to maintain their
place of abode in the home county while employed in the service of
the State, and thereby authorize them to charge as traveling expenses
the expenses incident to living in the city of Austin,
. In our opinion the items in the various appropriation bills pro-
pense of any officer or employe while on the road traveling on busi-
ness of the State away from the office of such department and from
his place of abode where such department is located, and there is no
authority in law for the allowance of any living expense account of
any officer or employe while he is in the city of Austin under the
guise of a traveling expense account.

Second: Answermg your second question, we beg to say that there
is no authority in law for the allowance and payment of telephone
bills for the telephones maintained in the residence of any officer or
employe of the State Government. Such telephones are for private
and personal use of such officials and their families, and the State is
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under no obligation whatever to defray the expense thereof. Such
charges form no part of the necessary expense for the up-keep of any
department or the enforcement of the laws of this State. We do not
mean to hold of course that should an officer or employe use his pri-
vate telephone to ecarry on long distance conversation about the busi-
ness of the State that such long distance call should not be charged
against the State, for that conversation would be upon the State’s
business and could properly be charged in an expense account, but
the ordinary monthly rental on such telephone is a private matter
and the charge therefor should be defrayed from private funds.
Section 6 of Article. 16 of the Constifution provides:

‘““No appropriation for private or individual purposes shall be made.”
Section 51 of Article 3 provides:

“The Legislature shall have no power to make any grant or authorize
the making of any grant of public money to any individual, association of
individuals, municipal or other corporation whatsoever.”

This section contains the exception relative to pensions.
Section 3 of Article 8 of the Constitution is in the following lan-

guage :

“Taxes shall be levied and collected by general laws and for public
purposes only.”

The only proper charge against an appropriation made by the Leg-
islature is for any matter necessary in the enforcement of the laws of
the State. In Bussey vs. Gilmore, 3 Me. 191, it is held that—

“ ‘Necessary charges,” as used in a statue authorizing towns to raise
money for certain specific objects and other necessary charges, may in
general be considered as extending to such expenses as are clearly inci-
dent to the execution of the power granted, or whlch necessarily arise
in the fulfillment of the duties imposed by law.”

Such term is further defined in Waters vs. Bouvonloir, 172 Mass.
. 286—

‘“ ‘Necessary charges’ as used in Pub. St. c¢., 27, Sec. 10, authorizing
towns to appropriate money for certain purposes, and for all other nec-
essary charges, arising in such town, are confined to matters in which the
town or city has a duty to perform, an interest to protect, or a right to

defend.”

We therefore advise in answer to your second question that the
charges for a private telephone in the residence of a State employe
cannot be defrayed from public moneys appropriated by the Legis-
lature or arising from any source,

Third: Answermg your third question, we beg to say there is no
authority for the Game, Fish and Oyster Commissioner or any of his
deputies to issue a hunting license to anyone complimentary or free
of charge. The statutes of this State provide for the issuance of such
license only upon the payment by residents of $1.75. The blank li-
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censes are the property of the State and the Commissioner has no
more authority to issue the same without the statutory fee being paid
than he has to give away any other property belonging to the State.
The fee belongs to the State, not to the officer, and he cannot remit it,
or bestow it gratuitously. There can be no question that the Commis-
sioner and his bondsmen would be liable to the State for the full
amount of all such lieenses so issued free of charge.
‘With respect, I am,
Very truly yours,
C. W. TAYLOR, -
Assistant Attorney General.

OP. NO. 1741—BK. 49, P. 34.

APPROPRIATIONS—ADJUTANT (GGENERAL’S DEPARTMENT,

Acts Thirty-fourth Legislature, First Called Session, Chap. 32, page 142,
Acts Thirty-third Legislature, First Called Session, Chap. 40, page 122.
Acts Thirty-second Legislature, First Called Session, Chap. 3. page 12.

That item in the appropriation bill of 1915 for the Adjutant Gen-
eral’s Department providing an appropriation for Camps of Instrue-
tion for the National Guard, ‘“‘and all other military purposes,’” is
sufficiently broad to authorize a purchase of stamps therewith.

March 7, 1917.
Hon. H. B. Terrell, Comptroller, State of Texas, Building.

Dear Sig: In your communication of March 6th, you requested
the opinion of the Attorney General as to whether or not stamps may
be purchased and paid for by the Adjutant General out of funds
appropriated by the Legislature, in the following item from the ap-
propriation made for that Department which reads— ‘The payment
of transportation and subsistence of the Texas National Guard, for
camps of instructions at Camp Mabry, and all other military ex-
penses, ete.”’

Laws passed by the First Called Session of the Thirty-fourth Leg-
islature, page 142.

The same appropriation bill contains an appropriation for sta-
tionery, postage, telegraphing and telephoning, but this item of the
appropriation has been exhausted dnd the Adjutant General desires
to purchase stamps out of the item of appropriation referred to and
quoted above. We assume that these stamps are to be used for mili-
tary purposes. -

Upon an examination of the wording of the above appropriation it
will be observed that it is capable of two construections, that is, that
the phrase ‘‘and all other military expenses,’”’ may be given a limited
interpretation and be construed to mean all other military expenses
connected with the camps of instruction for the National Guard at
Camp Mabry. On the other hand it may be given its general broad
signification and mean all other military expenses to be incurred by -
the Adjutant General’s Department.
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On first examination the writer was of the view that it should be
given the narrow construction first named, but we have been in-
formed by the Adjutant General’s Department that this character of
appropriation has been similarly worded during a pumber of years
past and has in actual practice been given a broad construection, and
that it has been customary to pay out of this appropriation any and
all kinds of military expenses including the purchase of stamps for
the Department to be used in the administration of its affairs.

An examination of the Appropriation Bill for the Adjutant Gen-
eral’s Department made in 1911, discloses that the language there
used is the same as that quoted above from the 1915 Appropriation
Bill. The same thing may be said as to the wording of the Appropria-
tion Bill for this Department made in 1913.

See Acts of the First Called Session of the Thirty-second Legisla-
ture, page 12, and of the Thirty-third Legislature, page 122.

In these other appropriations referred to and the general appro-
priation for stamps, stationery, etc., appears the same verbiage that
the same appropriation has in the 1915 Act. In other words an
examination of the Appropriation Bills for 1911 and 1913 shows that
they are worded in almost the exact language as is the Bill of 1915.
As heretofore suggested the Departmental construection of these vari-
ous measures has been that the phrase ‘‘and all other military ex-
penses,’”” was to be given its broad signification, and made the appro-
priation available for the purchase of stamps or any other military
purposes. In view of this construction which has obtained for at least
a number of years, we are of the opinion that the appropriation of
1915 should be given the broad meaning referred to.

The courts of this State uniformly hold that the construction given
to a statuteé by the officers appointed to execute it and acted upon for
a long term of years is entitled to a greater weight in determining its
meaning. '

Edwards vs. James, 7 Texas, 372,

Hancock vs. McKinney, 7 Texas, 384.
Railway Company vs. State, 95 Texas, 507.
State vs. Gunter, 81 Southwestern, 1028.

Moreover, stamps are an actual neecessity in administering the
affairs of the Adjutant General’s Office, and we ought not, unless we
are compelled, give a construction to the Appropriation Bill which
will deprive the Department of this necessity. The appropriation of
one thousand dollars for stamps, telephoning, ete., under the con-
ditions which have existed in the Adjutant General’s Department
was necessarily inadequate and it is not to be presumed short of a
necessary Legislative declaration that the Legislature intended to de-
prive the Department of the necssary stamps; particularly during
the past four or five years when we have been on the verge of war
with what is left of the Government of Mexico, and during which
period of time the Adjutant General’s Department has been more
active than during any other period of its history since the closing of
the Indian Wars during the late 70’s, and the destruction of the bands
of law violators during the early 80’s.
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The rules of construction laid down by the courts of this State de-
clare that in construing a statute it should not be assumed that the
Legislature intended to do an unreasonable thing, or one which would
bring about inconvenience or absurdity.

Engelking vs. Von Wamel, 26 Texas, 471.
Cannon vs. Vaughan, 12 Texas, 404.
Railway Company vs. Tod, 94 Texas, 631.
State vs. Delesdenier, 7 Texas, 105.

‘We have therefore concluded to advise you that the particular ap-
propriation referred to is available for the purchase of stamps and
for any other military purposes necessary in the administration of
the Adjutant General’s Department.

C. M. CURETON,
Assistant Attorney General.

OP. NO. 1745—BK. 49, P. 198.

The Legislature cannot increase the salary of State officers by appro-
priating a larger amount in the appropriation bill, where the salaries have
been fixed by general law.

April 30, 1917.
Hon. George Mendell, Jr., Vice Chairman, House Appropriation Com-
mittee, Capilol.
Dear Sir: I have a communieation from your Committee of the
26th instant as follows: :

‘“The House Appropriation Committee by a unanimous vote has re-
quested me to ask you for an orinion as to whether or not the Legislature,
in 'the appropriation bill, can reduce or increase the salary of an officer
or employe that has been fixed by statute.”

Replying thereto, beg to say that it is our opinion that when the
salary or compensation-of an officer is fixed by law, in order to either
increase or reduce the salary or compensation, the law itself would
have to be amended under the usual procedure preseribed in the
Constitution for amendments. This cannot be done in or as a part
of an appropriation bill for several reasons.

In the first place a provision in an appropriation bill to either in-
crease or diminish a salary is entirely distinet from the subject of
appropriation for the support of the government, and not being ger-
mane, being an entirely different subject, to-wit, the fizing of official
fees or salaries, its inclusion is prohibited by Section 35, Article 3, of
the Constitution, which reads as follows:

“No bill (except general appropriation bills, which may embrace the
various subjects and accounts, for and on account of which moneys are
appropriated) shall contain more than one subject, which shall be ex-
pressed in its title. But if any subject shall be embraced in an act, which
shall not be expressed in the title, such act shall be void only as to so
much thereof as shall not be so expressed.”
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In discussing this identical question, our Supreme Court in the
case of Linden vs. Findley, 92 Texas, 454, used this language:

“It would seem that when the Legislature is of opinion that the com-
pensation fixed by law for the services of an officer is excessive, they should
amend the law and reduce it, but that until so reduced they should make
appropriation for the compensation which the law provides.”

The converse of this proposition is inevitably true, that is, if the
Legislature should be of the opinion that the salary or compensation
of an officer fixed by law is inadequate, they shounld amend the law
and inecrease it, but until so increased they should make appropriation
for the compensation which the law provides.

The Legislature, of course, can place limitations and restrictions
upon the money they do appropriate. They could refuse to appro-
priate money to pay salaries of officers or make an appropriation of
less than the compensation fixed by law. In neither event, howevez,
would the office be abolished or the statute fixing the salaries be
amended, or in any way affected. The office would still exist and
the officer would be entitled to his salary as fixed by the law. How-
ever, he would, in the absence of an appropriation to pay his salary,
have to wait for some future Legislature to make the necessary ap-
propriation.

Our Supreme Court on this particular proposition, in the case
above referred to, used this language:

‘“But should they fail to do this (make sufficient appropriation to pay
the salary fixed by law), it is simply a case in which the.officer has a
legal right but no remedy except an application to another Legislature.
Under our Constitution, without an appropriation no money can be drawn
from the treasury.”

Your attention is called to these authorities for the purpose of
showing that the Legislature in appropriating money to pay salaries
of officers is not dealing with the subject of fixing fees or salary of
office. .
The latter is a distinet subject and must be dealt with separately,
and the very law fixing the salary must be amended by a bill for that
purpose.

The correctness of this proposition is supported by the case of the
State vs. Steele, 57 Texas, 203.

In this case the salary fixed by law for the Adjutant General at
that time was $3000, and the Legislature only appropriated $2500
and in a suit to recover the difference our Supreme Court, in an
opinion rendered by Chief Justice Gould, used this language:

“It is denied that the law fixing the salary at $3,000 was repealed by
the acts making appropriations for the support of the State government,
for it is said there is no express repeal, nor is there any manifest repug-
nancy in those laws. Reasons might exist for appropriating less than was
known to be due, or the deficiency of the appropriation might be the result
of mistake. It is not the policy of the law to leave the salaries of State
officials to be fixed only where the appropriations are made for their pay-

.ment. Nor is it consistent with constitutional requirements to allow the
law declaring that the salary of the Adjutant General shall be $3,000 per
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annum to be amended so as to make the amount $2,500, unless the section
as amended ‘be re-enacted and published at length.” Const., Art. 3, sec. 36.
These considerations tend strongly to the conclusion that the failure of
the Legislature to make adequate appropriations for the salary of the
Adjutant General as fixed by law did not operate a repeal or amendment
of that law, or defeat that officer’s right to the full salary as fixed by the
statute.”

The law fixing the compensation of officers could not be amended
to the extent of increasing or diminishing the compensation even for
two years, except by a Bill as provided in Section 36, Article 3, of
the Constitution, which is as follows:

‘““No law shall be revived or amended by reference to its title; but in
such case the act revived, or the section or sections amended, shall be
re-enacted and published at length.”

An amendment of the law fixing the salary of an officer being a
subject distinet from the subject of appropriating money for the sup-
port of the government for two years, in our opinion, could.not be
considered by the Legislature, unless designated as one of the subjects
for consideration at the special session. Section 40 of Article 3 of
the Constitution on this subject is as follows:

‘““When the Legislature shall be convened in special session, there shall
be no legislation upon subjects other than those designated in the proc-
lamation of the Governor calling such session, or presented to- them by
the Governor; and no such session shall be of longer duration than thirty
days.” ,

Any attempt to increase or diminish an officer’s salary during his
term of office is prohibited by the statutes of this State, Article 7086,
as follows:

“The salaries of officers shall not be 1ncreased nor diminished durmg
the term of office of the officers entitled thereto.’

This is simply an aect of the Legislature, and, of course, the Legis-
lature could by a valid law, pursuing the legislative procedure as pre-
seribed in the Constitution, change this statute and increase or di-
minish the salary of an officer, but this ecannot be done in an appro-
priation bill where the law itself has not been properly amended.

Without a valid pre-existing law authorizing it, the Legislature is
prohibited by the Constitution from appropriating monecy to pay a
larger compensation than that preseribed in the statute. This consti-
tutional provision is Section 44, Article 3, and reads as follows:

“The Legislature shall provide by law for the compensation of all offi-
cers, servants, agents and public contractors, not provided for in this Con-
stitution, but shall not grant extra compensation to any ofﬁcer, agent,
servant or public contractors, after such public service shall have been
performed or contract entered into for the performance of the same, nor
grant by appropriation or otherwise any amount of money out of the
treasury of the State, to any individual, on a claim, real or prstended,
when the same shall not have been provided for by pre-existing law, nor
employ any one in the name of the State, unless authorized by pre-existing
law.”
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For the reasons above stated, we conclude. and so express our opin-
ion, that the salary or compensation of officers as fixed by either the
Constitution or statutes of this State, could neither be increased nor
diminished in an appropriation bill.

Yours very truly,
B. F. LooNEy,
.Attorney General.

OP. NO. 1802—BK. 50, P. 22,
APPROPRIATIONS— WORDS AND PHRASES.

Acts Thirty-fifth Legislature, First Called Session, pages 91 and 92.

1. Fire insurance may be paid for out of the appropriation for the
support and maintenance of Deaf, Dumb and Blind Institute for Colored
Youths.

2. A three-year fire policy may be taken out and paid for out of this
appropriation. ‘

3. The appropriation made to build a dormitory for boys, etc., at this
institution cannot be divided so as to build two dormitories.

4, ‘“Maintain”’ and ‘“‘support” defined.

August 3, 1917.
Hon. Reynolds Lowry, Member, Board of Managers, Deaf, etc., Insti-
tute for Colored Youths, Austin, Teras.

Dear Sir: Referring tc the appropriation made by the Thirty-
fifth Legislature for the Deaf, Dumb and Blind Institute for Col-
ored Youths, yon request the advice of the Attorney General as to
whether or not the item contained in this appropriation for the sup-
port and maintenance of the institute named may be used so far as
necessary for the purpose of paying insurance on the properties of
the Institute.

An examination of the appropriation, which is shown on pages 91
and 92. Acts of the First Called Session of the Thirty-fifth Legisla-
ture, discloses that there is no speeial item for the payment of insur-
ance on buildings. The item for support and maintenance appropri-
ates Twenty-two Thousand ($22,000.00) Dollars for the first yvear and
Twenty-one Thousand Five Hundred ($21,500.00) Dollars for the
second year. The appropriation concerning this item reads: ‘‘For
support and maintenance not otherwise provided for herein. includ-
ing mileage and per diem of board of managers and trustees, ete.”’

The word ‘“maintain’” is one of very broad meaning, and may
be said to mean to ‘‘hold or keep in a particular state or condition,
especially in a state of efficiency.”” Kovachoft vs. Lumber Co., 121
Pac. 803. It has also been variously defined as meaning ‘‘to support,
to sustain, to uphold, to keep up, to continue, not suffer to cease or
fail, ete.”” Lucas vs. Railway Co., 73 S. W. 591. It -has also been
defined to mean ‘‘to bear the expense of, to support, to keep up, to
supply with what is néeded.”” Alexander vs. Parker, 19 L. R. A, 187.

The word ‘‘support’ means substantially the same thing. 8 Words
and Phrases, p. 6803. '

S—Atty. Gen.
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‘We have been unable to find an authority which holds categorically
that insurance is embraced within the terms ‘‘support and mainten-
ance,”’ but many people who are engaged in business, regardless of
the character of that business, and including those who are engaged
in the business of operating schools of every kind, hold that the in-
surance of buildings against fire is one of the necessities of safe busi-
ness management. In other words, under modern conditions, insur-
ance against fire is one of the common and ordinary methods of ex-
penditure in the conduct of private institutions, including schools.
The insurance of buildings, also, is one of the ordinary incidents to
the management of various institutions of this State. The appropri-
ation bills passed by this session of the Legislature eontain numerous
appropriations for the insurance of public buildings. Acts. First
Called Session of the Thirty-fifth Legislature, pages 93, 153, 159, 162
and 164.

It is true that insurance is especially mentioned in various sections
of the appropriation bill, and, of course, where the subject is spe-
cially mentioned in any particular section of the appropriation bill,
the amount thus appropriated would be a limitation on the expendi-
ture which might be made for insurance. In the appropriation section
before us, insurance is not especially mentioned, but the authorized
appropriation for support and mainienance expressly declares that
its purpose is to appropriate money for the support and maintenance
of the institution. Where the appropriation measure does not other-
wise provide for it. having concluded that fire insurance is a legiti-
mate and proper item in the support and maintenance of a public
institution, and this item not having been specially mentioned in the
appropriation before us, we have concluded that it may be paid for
out of the appropriation for support and maintenance, and you are
so advised. .

You also stated to us that you could obtain insurance for three
years on this property by the payment of an amount equal to two
annual premiums, and you desire to know whether you have authority
to pay for insurance for three years by paying therefor the cost of
two annual premiums out of the first year’s appropriation. Our
opinion is that you may do so. It is true that the appropriation for
the first year is intended primarily for the support and maintenance
of the school for that year, while the sum appropriated for the second
year is intended primarily for the support and maintenance of the
school for the second year, but our view of the matter is that the
mere fact that the insurance policy thus purchased would extend
beyond the period of time of each year’s appropriation is no substan-
tial reason why you should not be permitted to purchase insurance
as do other business men. The purchase of three year policies for
two annual premiums is not only one of cconomy, but is a universal
custcm among business institutions which have occasion to purchase
large amounts of insurance, and, having decided that you are au-
thorized to purchase insurance, we must conclude that you have the
right to do so in the usual and ordinary course pursued by those sim-
ilarly situated in the business world.
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Your next inquiry is whether or not the appropriation given you
for the erection of a dormitory may be divided and used in the erec-
tion of two dormitories. This particular item of the appropriation
bill reads as follows: ‘‘Dormitory for boys, with chapel, recreation
rooms and class rooms, $40,000; this expenditure is authorized for the
year ending August 31, 1918.”°

The courts of this State hold that so far as the erection of buildings
is concerned, that the language of appropriation bills constitutes a
limitation on the rights of governing hoards in the expenditure of the
funds. State vs. Haldeman, 163 S. W. 1020; Nichols vs. State, 52 S.
W. 452.

The authority of a public officer is created by law, and unless so
created and conferred it does not exist. Mechem on Public Officers,
Sec. 828. The authority just referred to says: ‘‘So. where the law
expressly requires that the contraet shall be executed in a certain man-
ner, ete.. such requirements must be complied with, or the contract
will not be binding on the government.”” Mechem, Sec. 831. Sce also
Sections 828 to 834, inclusive.

These authorities are decisive on the question, The appropriation
bill is a law. It authorizes yvou to build a dormitory for boys, with
chapel, recreation rooms and class rcoms. You are not authorized
to build two dormitories, nor to change in any way the express pur-
posc of this appropriation. The langnage used is a limitation upon
your authority, and anything done other than that authorized by this
Act would be done without authority of law, and your actions would
be null and void.

You are advised, therefore, that you cannot build two dormitories,
but can only build ‘‘ dormitory for boys, with chapel, recreation rooms
and class rooms,”’ and that in so doing you cannot expend in excess
of $40,000, the amount provided for this purpose.

Yours very truly,
C. M. CuURrETON,
First Assistant Attorney General.

OP. NO. 1870—BK. 50, P. 397.

APPROPRIATIONS FOR UNIVERSITY AND OTHER INSTITUTIONS—SALARY
ADJUSTMENTS.

An appropriation for ‘“‘salary adjustments” cannot be used to increase
salaries generally,

January 26, 1918,
Hon. W. M. Fly, Chairman Joint Central Investigoting Commitiee,
Capitol.

DEear Sir: On the 24th inst., I received copy of resolution adopted
by the Committee over which you have the honor of presiding, re-
questing the opinion of this department as to the legality of the action
of the several governing boards of the educational institutions,
namely: the Board of Regents of the State University, the Board
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of Dirctors of the A. & M. College and the Board of Regents of the
normal schools in using certain contingent funds appropriated for
salary adjustments in increasing the amount of compensation of mem-
bers of the faculty and administrative employes of these institutions
over the amounts named in the appropriation bill.

On investigation I find the language ofcthe appropriation for the
different institutions to which your inquiry relates as follows:

University.
Contingent Fund.
For such adjustments in salaries and for such additions to the staff as
may be necessary, to be determined by the Board of Regents.
The Agricultural and Mechanical College.
Contmgent expenses, additional teachers, salary adjustments and other
necessary expenses as directed by the board of directors.
Prairie View State Normal and Industrial College,
Contingent expenses, additional teachers, salary adjustments, and other
necessary expenses as directed by the Board of Regents.
College of Industrial Arts.
Sam Houston Normal Institute.
North Texas State Normal.
Southwest Texas State Normal,
West Texas State Normal.
East Texas State Normal.
Contingent expenses, additional instructors, salary adjustments and other
necessary expenses as directed by Board of Regents.

It thus appears that the language with reference to all these insti-
tutions is practically identical, except as to the University, additions
to the staff being specially authorized. Your question involves the
inquiry as to the meaning of the Legislature by the use of the phrase
“‘salary adjustments,’” that is to say, does this authorize the manag-
ing boards of these institutions to increase the salaries as fixed in the
appropriation bill.

The fundamental rule in the construetion of all statutes is to as-
certain the intention of the Legislature, because this really consti-
tutes the law. We must arrive however at this intention by applving
1o the words employed their ordinary signification except words of art
or words connected with a particular trade or subject matter when a
particular meaning is attached thereto. The words ‘‘salary adjust-
ment’’ have not acquired any particular signification as words of art
or of a particular trade or with reference to any subject matter.
Therefore we must apply to them their ordinary signification.

The word ‘‘adjustment’’ in the Century Dictionary is used in a
number of senses, among others, the following:

First: The act of adapting to a given purpose; orderly regulation
or arrangement; as to the adjustment of a part of a watch.

Second: The state of being adjusted; a condition or adaptation;
orderly relation of parts or elements.

Third: That which serves to adjust or adapt one thing to another
or a particular service, as the adjustments of constitutional govern-
ment,

Definitions could be multlphed but it is believed that the above
fairly represent the meaning of this term, from which it will be dif-
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ficult to get the idea that “adgustment” 1s synonymous with the
term ‘‘increase.”’

Formerly appropriations for these institutions were made in lump
sums leaving to the managing boards plenary authority to appoint
officers, employ teachers and fix salaries, but the Legislature in re-
sponse to the demand of the dominant political party of the State
made in its platform at El Paso in 1914, ceased lump sum appropria-
tions and has begun to itemize these bills, fixing very definitely the
salaries for the different positions and definite amounts for the dif-
ferent purposes named.

There is nothing in the context to aid in the interpretation of this
phrase and nothing in the Journal that sheds light. The present
Legislature is the first one to employ this phrase with reference to
contingent fund appropriations; hence there has not and could not
have attached to this phrase any particular meaning.

In the absence of a journal reference to this subject we have en-
deavored to arrive at the sense in which the Legislature used this
phrase from the discussion before the committee just before and at the
time the bhill was under consideration and the understanding of mem-
bers of the committee and representatives of these differeut institu-
tions who were present and participated in the discussion.

It is insisted by members of the Committee that this contingent
fund was not to be used to increase the salaries of teachers beyond
the maximum allowed in the bill for cach teacher. An example given
by them is as follows, which illustrates their idea of the meaning of
this phrase: that is, if a department such as the Department of En-
glish in one of these institutions had one full professor at a salary of
say $1800.00 a year and one adjunct professor at a salary of $1500.00
per year and it became necessary to promote the adjunct professor to
a full professor, the salary would have to be adjusted and the $1500.00
raised to $1800.00, and that this fund could be drawn from to pay
the $300.00 required. We thus get an idea of the meaning attached
to this phrase by members of the appropriation committee of the
Legislature.

They further say:

“The committee (the Appropriation Committee) discussed the item of
salary adjustment, additional teachers, etc., and allowed a sum for this
purpose. It was the intention of the committee that this fund should be
used for incidentals for paying the salaries of additional teachers or for
adjusting any differences between the maximum and the minimum salaries
allowed to teachers. It was the opinion of the committee that this fund
should not be used to increase the salaries of teachers beyond the maxi-
mum allowed in the bill for each teacher.”

I requested a similar statement from the President of the Uni-
versity as to his understanding of the purpose and intention of the
Legislature in using this phrase ‘‘salary adjustment’” in the appro-
priation bill. Under date of the 25th inst., he wrote me and I quote
from his letter as follows:

‘“We are charging to the item above mentioned the salaries in full for
the new positions which have been created by the Board of Regents since’
the appropriation bill was passed by the Legislature, and for which no
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appropriation is made in any of the other items of the bill. In addition
to this, we are charging to the item above mentioned only those amounts
which are necessary to bring the salary of any member of the teaching
staff up to the level of the salaries which correspond to their respective
ranks. Such other increases within respective ranks as have been
made by the Board of Regents are not cheageable to the con-
tingent fund item referred to, but are charged against the matricu-
lation and other fees paid by the students of the University. In other
words, we have endeavored to interpret the item mentioned in view of the
understanding which we had with the Legislature when this appropriation
was requested, and the money so appropriated, in so far as it is being
used at all, is being used in good faith in the ‘adjustment’ of salaries, and
not for the purpose of a general increase of salaries. The matriculation
and other fees paid by the students last year and this year are more than
enough to take care of all the salary increases, strictly speaking, which
have been made by the board, and would, I think, also be sufficient to take
care of all of the items mentioned under the contingent fund appropriation
now under discussion, if it were thought best to make use of the fees for
this purpose. The Board of Regents has adopted a system of salaries and
ranks in the University, with a maximum and minimum figure for each
rank, and the adjustment referred to above applies to the carrying into
effect of this arrangement. °

“In addition to the above, may I call your attention to the fact, for such
influence as it may have upon the question, that of the appropriations
made for salaries to the University for this current session of the Legis-
lature, approximately $70,000 remains untouched at the present time?
This is due to the fact that the war has brought about a considerable
decrease in the number of students in this institution, and the positions
left vacant by the large number of resignations and leaves of absence,
also brought by the war, have not been filled by the Board, but other
members of the faculty have increased the amount of work done and have
endeavored to take care of the situation adequately. The Board of Re-
gents and administrative authorities of the University are making every
effort to conduct the work of the University this year with every possible
economy, and the saving above indicated represents only a part of what
the sum total of saving will be before the expiration of the fiscal year.

“Trusting that the above interpretation of the Act of the Legislature
meets with your approval and assuring you of my readiness to do whatever
the clear interpretation of this Act requires, ete.”

The view of President Vinson is in aceord with that of members
of the Legislature wherein speaking of this contingent appropriation
he says:

‘“We have endeavored to interpret the item mentioned in view of the
understanding which we had with the Legislature when this appropri-
ation was requested and the money so appropriated in so far as it is being
used at all is being used in good faith in the adjustment of salaries and
not for the purpose of a general increase of salaries.”

The Legislature in lengthy detail has fixed the salaries to be paid
the different officers, professors, adjunet professors, ete., of these in-
stitutions and if it had intended to set aside these contingent funds
to be used by the managing boards to inerease generally the amounts
of salaries stated in the appropriation bill it would have said so in
plain language authorizing the increases, but it did not do so; there-
fore we must give to the phrase ‘‘salary adjustment’ some other
meaning.

The phrase of course was inserted in the bill for some purpose and
is to be given some reasonable interpretation, and we have concluded
that its purpose was to enable the Boards of Managers of these insti-
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tutions whenever a teacher or professor or adjunct professor should
be promoted to a higher position charged with greater responsibilities
to which the Legislature had attached a higher salary, that this fund
was to be used, among other things, to make up the difference between
the salary of the person thus promoted and the higher salary attach-
ing to the position to which he is promoted. To illustrate, take the
Department of History in the University appropriation found at page
6, printed acts of the Second and Third Called Sessions. The Legis-
lature has appropriated $3,000.00 per year as salary for a professor
of American History and $2,200.00 per year for an associate profes-
sor of American History and $1,900.00 per year for an adjunct pro-
fessor of Latin, American and English History, and $1,800.00 per
vear for an adjunct professor of Modern European History, and
$1,700.00 per year for an adjunet professor of Ancient History, ete.
It is within the discretion of the Board of Regents to promote any of
these adjunet professors and associate professors and instruectors to
professorships or higher positions, in which event, this contingent fund
could be drawn upon to make up the difference between the salary
attaching to the position from which they are promoted and the
salary attaching to the position to which they may be promoted.

This, in our opinion, was what the Legislature meant by ‘‘salary
adjustment,’’ and while it may be used to increase salaries, it is not
to be primarily so used and cannot, in our judgment, be used primsar-
ily for that purpose. To illustrate this point; take the salaries at-
taching to full professors mentioned on the same page—for instance
in the Department of Government, to which the Legislature has at-
tached a salary of $3,250.00 per year; in the Department of Greek
the Legislature has attached a salary to the position of professor of
$3,000.00; in the Department of History the sum of $3,000.00; in
the Department of Home Economics $3,000.00; in the Department
of Institutional History $3,250.00, and in the Department of Journal-
ism $3,250.00

These salaries eould not be increased from this appropriation be-
cause there is no other position higher to which a promotion could be
made and an adjustment of salaries would not become necessary.

‘We are therefore of the opinion that these contingent funds were
not intended to be used by the Legislature primarily to increase sal-
aries above the amounts fixed by the Legislature, but may be used
incidentally wherever one holding a subordinate position is by the
managing board elevated to a higher position carrying a larger salary,
in which event this fund may be used in adjusting the salary to the
more responsible and important position.

We express no opinion whatever on any question not involved in
your inquiry; which is, as to the meaning of the Legislature in us-
ing the phrase ‘‘salary adjustments’’ in connection with these ap-
propriations for contingent funds.

Yours truly,

B. F. LoonEy,
Attorney General.
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OP. NO. 1915—BK. 51, P. 171.
APPROPRIATIONS—CONTINGENT EXPENSES.

 The appropriation bill for contingent expenses is intended to cover those
jizms of expense necessary in the operation of the Legislature as a body.

Either the House or Senate may authorize an expenditure from this
appropriation for any necessary purpose in the conduct of the affairs of
that body. '

As to what is a necessary expense the body ordering the expenditure
would be the judge, so long as the expenditure was confined to those items
made use of by the body. . )

The expense of disinterring the body of an ex-Governor, removing the
same to Austin and erecting a monument to his memory, is not a con-
tingent expense of the Legislature and could not be paid upon a resolution
by the Senate from the contingent expense fund.

Monuments may be erected, but the expense thereof should be borne
from an appropriation made by a bill enacted by both House and Senate.

April 11, 1918.
Hon., H. B. Terrell, Comptroller, Capitol.

Dear SIR: You transmit to this department a communication ad-
dressed to you by Senator W. L., Hall, chairman of the committee
appointed by the Senate at the Fourth Called Session of the Thirty-
fifth Legislature, to have the remains of Governor Albert C. Horton
disinterred and removed from the cemetery at Matagorda and in-
terred in the State Cemetery at Austin and erect a monument over
the grave to the memory of Governor Horton. You also transmit a
copy of the Senate Journal dated March 26, 1918, containing the reso-
lution above referred to, same being simple resolution No, 60 adopted
by the Senate on that date.

You ask an opinion from this Department as to the legality of the
action of the Senate in providing for this expenditure out of the con-
tingent expense fund of the Senate.

The resolution under which this expenditure is sought to be made,
after reciting certain instances in the life of Governor Horton, pro-
ceeds as follows:

“Resolved, that the sum of $1000, or so much thereof as may be neces-
sary, is hereby appropriated out of the contingent expense fund of the
Senate to pay the expenses of removing the remains of the said Governor
Albert C. Horton from Matagorda, Texas, and reinterring them in the
State cemetery at Austin, Texas, and for purchasing and erecting such
monument over his grave and to his memory as the said committee of
Senators shall select. .

“Hall, Bailey, Clark, Strickland, Hopkins, Buchanan of Bell, McNealus,
Johnson of Hall, Faust, Bee, Parr, Caldwell, Lattimore, Dean, Collins,
Alderdice, Westbrook, Floyd.

“The resolution was read and adopted and the Chair appointed Senators
Hall, Bailey and McNealus as the special committee provided for in said
resolution.”

In our opinion there is no authority vested in either the House or
the Senate to incur an expenditure of this character to he paid from
the contingent expense fund. We base this eonclusion upon two
principles which will be hereinafter discussed.
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It is true that the Fourth Called Session of the Thirty-fifth Legis-
lature enacted the usual bill making appropriations for contingent
expenses of that special session of the Legislature. This bill appro-
priates the sum of $16,000.00 to pay the contingent expenses of the
Fourth Called Session of the Thirty-fifth Legislature. Section 2 of
this Act, is as follows:

“House Bill No 2 appropriates $10,000 to pay contingent expenses of
the Fourth Called Session of the Thirty-fifth' Legislature. Section 2 of
this Act is as follows: ‘Section 2. The approval of the chairman of the
Committee on Contingent Expenses of the Senate approved by the Presi-
dent of the Senate or of the chairman of the Committee on Contingent
Expenses of the House of Representatives, approved by the Speaker of
the House, shall be sufficient evidence to the Comptroller upon which he
shall audit the claims and issue warrants for the respective amounts upon
the State treasury.”

This section in effect makes each house the judge of the necessity
for any expenditure out of this fund. That is to say, each body is
the judge of the mecessity for any contingent expense of that body,
therefcre, if an expenditure should come within the meaning of con-
tingent expense the courts would not interfere with the expenditure
of this money. The rule would be otherwise, however, if an expendi-
ture was for an item not necessary in the actual operation of the Leg-
islature as a body. We quote from volume 2, Words and Phrases, page
1502, as follows:

“The adjective ‘contingent,” as used in appropriation bills to qualify the
word ‘expenses,’” has a technical and well-understood meaning, It is usual
for Congress to enumerate the principal classes of expenditure which they
authorize, such as clerk hire, fuel, light, postage, telegrams, etc., and then
to make a small appropriation for the minor disbursements incidental to
any great business, which cannot well be foreseen, and which it would
be useless to specify more accurately. For such disbursements, a round
sum is appropriated under the head of ‘contingent expenses.” Dunwoody
vs. United States (U. 8.), 22 Ct. C1,, 269, 280.”

It is the practice of the Legislature to pay all incidental expenses
from the appropriation for contingent expenses, that is to say, from
this fund they pay the actual necessary expenses incurred in the
operation of the Legislature as a body. In fact, this is the definition
of the term ‘‘contingent expenses’’ contained in the case above cited.
The act mnakes an appropriation of funds in the treasury to pay such
contingent expenscs. In our opinion this language should be limited
to the actual necessary expenses ineurred in the conduct of the affairs
of the Legislature as a body, and could not be drawn upon to defray
the expenses of any undertaking either body of the Legislature might
desire to engage in, other than the actual operation of the body as
a part of the Legislature. If this were not true the Legislature
could by enacting a contingent expense bill sufficiently large, con-
duet the entire business of the State thraugh simple resolutions
enacted by cither House or Senate. .

For the above reasons we advise you that the expenses authorized
to be incurred by Senate simple resolution No. 60 could not be de-
frayed from the contingent expense appropriation.



122 REPORT OF ATTORNEY GENERAL.

There is yet another, and to us a sufficient reason, why this expense
cannot be borne from the appropriation in question.
Section 39, Article 16 of the Constitution is as follows:

“Sec. 39. Memorials of Texas History.—The Legislature may, from
time to time, make appropriations for preserving and perpetuating me-
morials of the history of Texas, by means of monuments, statues, paintings
and documents of historical value.”

By the above Constitutional provision the Legislature is authorized
to make appropriations for preserving and perpetuating memorials
of the history of Texas by means of monuments, statutes, etc. Under
this provision the Legislature would clearly by a bill enacted by both
houses have the authority to make appropriations for the purposes
contained in the resolution under discussion.

Section 6 of Article 8 of the Constitution provides in part, that ‘‘no
money shall be drawn from the treasury, but in pursuance of specific
appropriation made by law.”” As said above, it is true the Legisla-
ture has passed an appropriation bill to cover contingent expenses.
Under our construction as hereinbefore stated, the erection of monu-
ments is not contemplated in the passage of a contingent expense act.
Especially is this true in the light of the constitutional provision with
reference to the right of the Legislature to perpetuate the history of
Texas by the erection of monuments, This article of the constitution,
construed in connection with Section 6. Article 8, with reference to
specific appropriations, we think, would bear no other construction
than that an appropriation for this purpose must be specific and
authorized by a bill enacted by both branches of the Legislature.

For the reasons above set out, we advise you, that any expense in-
curred under said simple resolution No. 60 in the interment and re-
moval and burial of the remains of Governor Horton and the erec-
tion of a monument over the same, could not be paid from the con-
tingent expense appropriation of the Fourth Called Session of the
Thirty-fifth Legislature,

I return herewith Senator Hall’s letter to you.

Yours very truly,
C. W: TAYLOR,
Assistant Attorney General.

OP. NO. 1772—BK. 51. P. 326.
STaTE UNIVERSITY APPROPRIATION—IFERGUSON VETO.

Ferguson’s attempted veto of State University appropriation considered
and the conclusion reached that a substantial portion of the appropriations
were not vetoed.

The Board of Regents may use such amount of the available funds as
may actually be in hand on September 1, 1917, and thereafter, and at
any time during the two-year period may capitalize or in any other manner
use the credit of such funds to become available at any time during said
two-year period in order to secure money needed for immediate use.

In the event the available funds shall become exhausted, and in the
event the total appropriations contained in said bill shall not become avail-
able, the University could lawfully be operated upon donations, gifts, etc.,
which it might be able to procure from any source.
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The University could not borrow money outright and bind the State for
the repayment thereof, but some citizen or group of citizens could probably
be found who would advance the money and a constitutional amendment
could be adopted which would assure the repayment of the money thus
advanced.

June 9, 1917.

Hon. Robert E. Vinson, President, University of Texas, Austin, Texas.
Dear Sir: I have your letter of the 8th instant, wherein you say:

“At the approaching meeting of the Board of Regents of the University,
to be held on June 11, it will be necessary for me to submit recommen-
dations as to the conduct of the institution for the session of 1917-18.
In view of the condition of the University appropriation as contained in
the general educational bill as finally approved by the Governor, I am
unable to determine what funds will be available for the operation of the
University.

“Will you, therefore, kindly advise me at as early a date as may be
possible what funds under the bill as approved by the Governor will be
z{gaillable for the support and maintenance of the University for the year

7-18.”

Herewith I will give you my views on the subject for what they
may be worth.

L

I am of the opinion that the total sums appropriated for the sup-
port, ete., of the University, as contained on Page 27 of House Bill
13, have not been vetoed. The bases of this opinion are as follows:

House Bill 13 (making appropriations for the support of the State’s
*Educational Institutions) as approved, signed and filed by the Gover-
nor, is a final Legislative enactment, complete as a whole and complete
in its various parts. The Caption of the Aect, as approved and filed,
is in the identical form given it by the Legislature. It is the funec-
tion of the Caption to epitomize the provisions of the body of the Act
and to declare the purpose of the whole enactment. A Completed
Bill is the result of the joint action of the Legislature and the Gov-
ernor, and in cases of doubt the language of the Caption may be
looked to tof solve the ambiguity. City of Austin vs. McCall, 95
Texas, 565. The Caption of this Act is clear, and it unequivocally de-
clares one of the purposes of the Bill to be the making of ‘‘appropria-
tions to pay the salaries of officers and employes . . . . and other
expenses of maintaining and condueting . . . . TUniversity of
Texas, ete., ete.”’

Section 1 of the Act is also clear and unambiguous, The language
thereof must be read in connection with and as a part of each suc-
ceeding Section and item thereof; it is such language as may be ap-
propriately used in the making of approprlatlons Fulmore vs. Lane,
104 Texas, 499.

Section 1 is immediately followed by provisions for the support,
ete., of the University of Texas for the two years beginning Septem-
ber 1, 1917, and ending August 31, 1919.

In the veto ‘‘proclamation’’ the Governor specifically describes the
items intended to be vetoed as the items marked with ‘‘blue-penecil,’’
on pages 1 to 24, inclusive, of the Bill.
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The Bill as approved and filed by the Governor, (after eliminating
all items ‘‘blue-penciled’’) down to and including pages 27 thereof,
reads as follows:

“H. B. No. 13.

An Act making appropriations to pay the salaries of officers and employes
of certain educational institutions and other expenses of maintaining
and conducting them, as follows, to wit: University of Texas, Agricul-
tural and Mechanical College, State Experimental Station, Prairie View

Normal, College of Industrial Arts for Women, Sam Houston Normal

Institute, North Texas Normal, Southwest Texas Normal School, West

Texas Normal School and School of Mines at El Paso, East Texas Normal

College, John Tarleton Agricultural College, and declaring an emer-

gency.

Be it enacted by the Legislature of the State of Texas:

Section 1. That the following sums of money, or so much thereof as
may be necessary, be and the same are hereby aprropriated to pay the
salaries of officers, and employes and other expenses necessary for the
support and maintenance of certain educational institutions of the State,
as follows, to wit: .
University of Texas,

For the maintenance, support, and direction of the University of Texas,
including the Medical Department at Galveston, including the construction
of buildings, for the years beginning September 1, 1917, and ending Au-
gust 31, 1919, all the available University funds, including interest from
its bonds, land notes, endowments and donations, all gifts and fees col-
lected, and all receints whatsoever from any source. For the maintenance,
support and direction of the University of Texas, including the Medical
Department at Galveston, for the two years beginning September 1, 1917,
and ending August 31, 1919, from the general revenue.

Main University.
. Salaries.
College of Arts.
Applied Mathematics.
For the years ending
Aug. 31, 1918. Aug. 31, 1919,
Professor, dean of the College of Arts, dean

of men ......... . ... ., $ 3,50000 $ 3,500.00
School of Mines, El Paso.
Salaries.
Dean and professor of mining and metallurgy 3,300.00 3,300.00
Professor of chemistry................... 2,200.00 2,200.00
Professor of engineering.................. 2,200.00 2,200.00
Professor of geology and mining........... 2,200.00 2,200.00
Instructor in engineering................. 1,320.00 1,320.00
Instructor in modern languages............ 1,200.00 1,200.00
Tutor in English and economics........... 350.00 350.00
LeCtuUrers .. ... cvv v ie vt it ientennnenna, 300.00 300.00
Assistant in chemistry.. ... ............... 250.00 250.00
Registrar .. ... ...t 825.00 825.00
Librarian .. ... ... i e 250.00 250.00
Steward in dormitory. ................... 250.00 250.00
Power plant attendant................... 250.00 250.00
Janitor .. ... ... e e e 720.00 720.00
Janitor .. ... e e e e 350.00 350.00
Night watehman ........................ 600.00 600.00
Schools and Laboratories.

ASSAYINE .. it i e e e e 440.00 300.00
ChemisStry .. v ettt i et e it it 480.00 460.00
Drawing and surveying.................. 85.00 85.00.

Electro-chemistry ............. ittt vorenanns 775.00
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Mechanics .................ccc.... e $220.00 $220.00
Mineralogy and geology.............cc... 485.00 375.00
Ore testing .........c. ... 375.00 365.00
Physics . ... .. i i e e 1,5630.00 927.00
Practice mine .. ....... ...t iiiiin cieie 2,000.00

Advertising ........ ... .. . i e 180.00 .........
Fuel, lighting and power plant supplies..... 850.00 850.00
Furniture ............ ... . i 365.00 85.00
Campus expense and supplies............. 125.00 125.00
Insurance .........cciiitieennrnnnnonnn 200.00 200.00
Janitor’s supplies ............... ... . ..., 85.00 85.00
LiDrary .. e e e 700.00 400.00
Office expenses ..........ccoeeeueenenenn 325.00 325.00
Water . ...ttt it et i 500.00 500.00
Tank, piping, etc. ... ... ... ... ... ... ..., 600.00  .........
Moving and erecting mill on new site....... 900.00  .........

Contingent Fund.

To make such adjustments as may be neces-
sary, and to meet such contingencies as
may arise, to be determined by the Board

of Regents ...........ccuiiiinneenen. 1,500.00 2,500.00
Total:
School of Mines. ............c..vivun... 26,510.00 27,477.00
Medical Branch ................0 ... 98,755.00 98,755.00
Main University ........................ 719,698.50 710,198.50
Grand total ........................ $845,963.50 $836,430.50 -

Provided that no money herein or hereby appropriated for any purpose
shall be paid to any person, directly or indirectly, who is not at the time
of receiving such pay, remuneration or emolument a citizen of the United
States under the laws of the United States.

Provided, however, that this Act shall not apply to any person who is
not a citizen of the United States under the naturalization laws of the
United States who has resided in Texas for a period of ten years and who
shall within thirty days after this Act shall take effect make application
to become a citizen of the United States and who shall within two years
after making such application become a citizen of the United States under
the naturalization laws of the United States.

The appropriations herein provided for are to be construed as the
maximum sums to be appropriated to and for the several purposes named
herein, and no expenditures shall be made, nor shall any obligations be
incurred which, added to the actual expenditures, will exceed the amounts
herein appropriated for either of the said purposes, except under the
provisions provided for in Article 4352, of Chapter 2, Title 65, of the
Revised Civil Statutes of 1911.

It must be apparent at a glance that the Bill, in its final form, eon-
tains all the language necessary to make appropriations for the sup-
port, cte., of the University in total amounts, as follows:

School of Mines. . ....... ..o nnnnn. 26,510.00 27,477.00
Medical Branch .............c... ... 98,755.00 98,755.00
Main University ............... . ... 719,698.50 710,198.50

plus “‘all the available University funds.”
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In making appropriations for the support of State Institutions it
is not at all necessary for the same to be itemized, but a ‘‘lump sum’’
appropriation is valid. In other words, the Legislature, in the due
exercise of its power, might have given the Bill, originally, the form
in which we now find it; and if it had done so, and the same had
been signed and filed by the Governor, there could be no doubt as to
the competency of the Bill to make appropriations in the total
amounts stated. This is, in effect at least, held in Fulmore vs. Lane,
104 Texas, 499. It seems to me, therefore, that H. B. 13, as approved
by the Governor, prima facie at least, appropriates the total sums-
stated for the support, etc., of the University for each of the two
vears mentioned. The Bill, in its final form, clearly states such to be
its purpose; if it does not make such appropriations, then its plain
language must be wrenched from its obvious meaning, and this must
be done upon evidence extrinsic of the language of the Bill itself.

The only source of information to which reference may properly
be made in an endeavor to limit the specific terms of the Bill are (1)
the veto proclamation of the Governor; (2) Laws controlling appro-
priation bills, and laws in pari materia,

Since the exercise of the veto power is legislative, a veto must
be interpreted according to the rules applicable to the constructios of
statutes.

Fulmore vs. Lane, 104 Texas, 499.

If the language of the veto is plain it must be given literal effect;
if ambiguous, doubts must be resolved in harmony with the legisla-
tive intent insofar as the same may be ascertained from the entire.
subject matter. In his coneurring opinion in Lane vs. Fulmore, 104
Texas 499, 525, Mr. Justice Ramsey said:

“I{ is a further rule, well established, that we Should not, unless re-
quired to do so, give such a construction to the Governor’s veto as would
necessarily occasion great public and private mischief, but a construction
will be preferred which will occasion neither, unless the latter would do
violence to a well settled rule of law.”

Looking now to the veto proclamation in question, and interpreting
it according to its literal import, it seems to me that there is nothing
contained therein to limit the effect of the Bill in its final form as de-
seribed above. That no such limitation exists, I think, is demonstra-
ble from the language of the veto message itself construed according to
well established rules.

In entering upon an esamination of the veto message, a fact of
prime importance must be fixed in mind. The filing of the veto proc-
lamation and the filing of the Bill as signed were two related acts:
(1) contemperaneous; (2) concurrently necessary to the disposition
.of the Bill. The two acts, to be concurrently effective, must be har-
monious; consequently, under fundamental rules, they must be
construed, if possible, so as to be in harmony one with the other, and
so that one act will not destroy the other in whole or in part. Now
let us apply this idea to the facts: By one of the concurrent, con-
temporaneous acts the Governor filed and thereby approved, the Bill
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as set out above carrying the total appropriations stated for each of
the two years. This act was as formal, solemn and final as the filing
of the veto proclamation. Certainly the Governor meant for the Bill
to have the form finally given it by him; in the absence of a plain
statement to the contrary there is no warrant for saying that, in giv-
ing the Bill this final form, he did something which he did not intend
to do. It follows, therefore, that the other contemporaneous, con-
current act, to-wit: the veto, should be construed, if possible, to be in
harmony with the act of filing the Bill in its final form.

There is no difficulty in reaching such a construction of the veto.

As stated above, the veto message describes the items intended to
be vetoed as those ‘‘blue-penciled’’ on pages 1 to 24 inclusive, of the
Bill as filed. The items vetoed, according to the message itself, are
those ‘‘all fully described in House Bill 13, on pages 1 to 24, inclu-
sive’’; the message, in another place, says:

“And only and all said appropriations described in said House Bill 13,
on said pages 2 to 24, inclusive, are hereby disapproved and vetoed, and
the same are blue-penciled and vetoed.”

This language is specific; it specifically deseribes the items (by par-
ticular reference) to which the veto was intended to apply: and being
specific, under fundamental rules, it must be understood to control
any general and conflicting language, if any, in the message. The
portions of the Bill as copied above were neither ‘‘blue-penciled,”’
nor are they to be found on pages 2 to 24. Consequently, if it should
be held that any of such portions were vetoed, the specific descrip-
tions of the vetoed.items as contained in the message must be changed
s0 as to include pages 25, 26 and 27 and so as to include items on
page 1, which were not marked with ‘‘blue peneil.”” But this ex-
pansion of the ‘‘description’ would violate the plain language of
the Governor wherein he says ‘‘and only and all said appropriations
described in said House Bill 13, on pages 2 to 24, inclusive, are hereby
disapproved and vetoed, and same are blue-penciled and vetoed.”’
But this expansion of the description would go much further than
violating the Governmor’s plain language: it . . . . would also
destroy the force of his first act of approving and filing the Bill in its
final form as shown above. So to expand the ‘‘description’ is to
say that the Governor did not do what he intended to do in filing the
Bill and that he did not say what he intended to say in his message.

I reiterate that the Bill in its final form is a complete Legislative
enactment, carrying total appropriations in the amounts shown: the
Bill in its final form is in harmony with the plain and specific lan-
guage of the veto message. To hold that a single word or figure
of the Bill in this form was vetoed would involve the repudiation
of every rule of construction and aseribe to both the Bill and the
veto message a meaning unequivoeally negatived by the plain lan-
guage of each.

Upon those who may contend that the total appropriations for
the University were vetoed must rest the burden of showing two
things: (1st) That there is conflict between the terms of the Bill
as filed and the veto message, and in order to do this a conflict
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must be found in the terms of the message itself. We say this be-
cause the Bill, as approved, specifically carries the total appro-
priations named, and the veto message particularly describes the
items vetoed as being on pages 2 to 24 of the Bill, and neither the
totals nor the appropriating language is to be found on those pages;
(2nd) Having found the ambiguity, they must go further and point
to some indicia within the Bill or message impelling the conclusion
that neither the Bill nor the Message (whercin it is specific) mean
what they say. I think the task in either instance is impossible of
accomplishment. My reasons for thinking so have been. in part,
already indicated; other supporting reasons may be assigned by
way of anticipation.

1t may be said that the intention to veto the totals is evidenced by
the following language of the message:

“I hereby veto and disapprove the entire appropriation made by the
Thirty-fifth Legislature for the support of the State University of Texas,
for the fiscal years beginning September 1, 1917, and ending August 31,
1919, the same aggregating $98,755.00 for the fiscal year ending August
21, 1918, and $98,755.00 for the fiscal year ending August 31, 1919, for
the support of the Medical Branch of the University at Galveston, Texas;
and aggregating $719,698.50 for the fiscal year ending August 31, 1918,
and $710,198.50 for the fiscal year ending August 31, 1919, for the sup-
port of the main University; same to be spent for the payment of salaries
of various professors, associate professors, instructors, assistants, adjunct
professors, tutors, curators, secretaries, employes, agents, officers, business
manager, assistant business manager, auditors, land agents, laborers of
all kind and description, and for various contingent funds, current ex-
penses, traveling expenses, in said Medical Branch of the State University
at Galveston, Texas, and in the said main University situated at Austin,
Texas,” etc. : .

This language, taken by itself, might produce the veto of the totals.

But, when taken by itself, it is misleading. It cannot be considered
by itself. It is familiar law that all parts of a written instrument
must be read together. It is also familiar law that all portions of all
related documents must be read together, and that each portion must
be given cffect if possible. This is especially truc of statutes and of
statutes accompanied by veto messages. To segregate the clause last
quoted from the Message and to give it literal effect, manifestly,
would render ineffective and meaningless all other portions of the
Message and also further. amend the Bill as actually signed and filed.
This has been pointed out above, but attention is here called to the
important fact that the above quoted general langunage is specifically
limited, in the same sentence, by the following clause:

“and «ll futly described in the originul House Bill Number 13, on puges 1
1o 24, inclusive, * * * to which reference is made for a more par-
ticular description of the appropriations hereby disapproved and vetoed.”

and further along in the same sentence this language is found:

“and only and all said appropriaticns described in said House Bill 13, on
said pages 2 to 24, inclusive, are hereby disapproved and vetoed, and the
same are blue-penciled and vetoed.”
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The complete language can mean but one thing, and that is that
the items marked with blue-pencil on the pages designated were in-
tended to be vetoed. The totals are not marked with ‘‘blue peneil,”’
nor are they on the pages named ; to hold that they fell within the gen-
eral condemnatory language quoted requires the reformation of the
Governor’s message so as to eliminate the specific qualifying clauses.

It may be said, also, that the totals named in the general langnage
quoted correspond to the totals contained on page 27 of the Bill.
This is, however, unimportant. The Constitution authorized the
Governor to veto ‘‘items’’ of the Bill. Each of the sub-divisions con-
tained on pages 2 to 24 was an ‘‘item’’ subject to veto. Fulmore vs.
Lane, 104 Texas, 499. Each of the totals for each of the years as
contained on page 27 of the Bill was a separate ‘‘item’’ subject to
veto, Thid. The veto of the totals alone would not have affected the
detailed ‘“items’’ on pages 2 to 24, Ibid; nor would the veto of any
or all of the detailed ‘‘items’’ on pages 2 to 24 affect the totals unless
the totals themselves were vetoed, Idid. The Message does not di-
rectly, or by reference, mention the total items contained on page 27
of the Bill; it will be noted that the general langnage of the Message
(quoted above) says that the items vetoed ‘‘aggregate” sums which
correspond to the totals on page 27. This means that the items
vetoed on pages 1 to 24 ‘‘aggregate’’ the amounts mentioned. and
does not, at all, necessarily refer to the total sums set out on page 27.

But it may be said, further, that there is no apparent reason for
the veto of the items on pages 1 to 24, and all of them, unless it was
also intended for the totals on page 27 to be vetoed.

There are various answers to this. In the first place, since the Gov-
ernor had the power to veto the detailed items on pages 2 to 24, and
at the same time leave the totals on page 27 intact, and since this is
clearly the prima facie effect of the Bill as filed with the Message. it
is not necessary to ascertain the reasons therefor. In the second
place, if possible, reasons must be shown they are readily deducible
from the effect of the Bill in its final form. If our construction of
of the Bill and the Message is correet, then the effect of the Bill as
re-formed by the Governor is to leave the total amounts appropriated
in force, to be expended for the general purposes enumerated in the
Bill according to the discretion of the Board of Regents, whereas the
original Bill undertook to specify, in detail, how the money should be
spent. It will be noted that the original Bill left the manner of the
expenditure of the ‘‘available funds’’ entirely to the Board of Re-
gents, and the effect of the veto, as we construe it, is in like manner
to enlarge the power of the Board over the expenditure of the totals.
The Governor had the power to object to any number of the specific
items and to strike them from the Bill, leaving the totals intact, and
in this way to deal with the disposition of the funds. For instance:
He may have thought that the amount specifieally set aside for any
particular purpose was too large, and yet have thought that the par-
ticular purpose itself should be carried out; by striking out the spe-
cific item and leaving the totals the purpose could still be accomp-
lished and a proper amount of money be spent therefor by the Re-
gents. The entire effect of the veto is to permit the total amounts to

9—Atty. Gen.
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be redistributed by the Board of Regents to the details necessary in
the proper administration of the institution.

The construction which I have given the Bill and the Message as-
cribes effect to every provision of both instruments; any other con-
struction destroys, in whole or in part, some portion of each. This of
itself impels my belief that this construction is correct.

But there is another reason to be found in the Organic Law and
the Constitutional relation of the Departments of Government. By
Section 10, Article 7, of the Constitution the Legislaure is commanded
to provide for the ‘‘maintenance, support and direction of a Univer-
sity of the first class.”” By subsequent Sections partial provision—
by way of a ‘‘permanent fund’’—is made for its support. But that the
People whose command is found in Section 10, Article 7, understood
that the proceeds from the ‘‘permanent fund’’ would be inadequate
for the proper support of a constantly growing ‘‘University of the
first class’’ and that it should be the duty of the Legislature to sup-
plement this fund by appropriations is unmistakably shown in Sec-
tion 11, wherein such appropriations are specifically mentioned, and
in Section 48 of Article 3, wherein the right of the Legislature to im-
pose taxes for the support of State Universities and Colleges is defi-
nitely granted. In the exercise of these powers the Legislature, in
the passage of House Bill 13, declared the ‘‘available funds’’ to be
wholly insufficient for the maintenance of the University and proceed-
ed to supplement the same by appropriations. This was a declaration
of fact within the jurisdiction of the Legislature, and the force of its
finding should not by construction be disturbed unless reversal thereof
is rendered imperative by other law. That the Governor did not in-
tend to disturb this finding of fact is conclusively shown by the eir-
cumstance that his veto Message itself, under any construection thereof,
provides for a supplement of the ‘‘available funds.”” With this con-
dition of fact established, it is impossible to imagine that the Gover-
nor thought that a supplemental appropriation of only $3500 per
year was sufficient for the maintenance of the ‘‘Main University.”’

‘With these plain Constitutional commands before us, with the un-
reversed finding of fact of the total inadequacy of the ‘‘available
funds’’ before us, and in the absence of an unmistakable declaration
by veto, violence to reason and gross injustice to the Governor would
be the resultants of a holding that he intended to veto the entire sup-
plemental appropriation (except $3500 per vear) for the Main Uni-
versity. The Governor has made no such declaration; on the con-
trary, he has more than once repudiated such an idea: Once, posi-
tively, by signing and filing the Bill which clearly appropriates the
totals named on page 27 thereof; twice, negatively, by specifically
limiting the veto to the items set forth on pages 2 to 24.

‘We hold, therefore, that the total amounts of money stated on page
27 of the Bill will be available for the support and maintenance of
the University and its branches to be expended under the direction
of the Board of Regents for the two years named.

‘What has been said above represents my belief as to the effect of
the veto and the availability of funds for the support of the Univer-
sity. My knowledge of the unsettled condition of the affairs of the
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University leads me to believe, however, that my judgment in the
premises may not be taken as final, and that an adjudication of the
question by the Courts will, probably, be required. Pending such
adjudication the University must operate, and, happily, in my opin-
ion, the Appropriation Bill itself furnishes the means to this end.

1I.

I refer to the provisions as to the ‘‘available funds.”” By the Bill
““all the available University funds, including interest from its
bonds, land notes, endowment and donations of gifts and fees col-
lected, and all receipts whatsoever from any source’’ here appropri-
ated ‘‘for the maintenance, support and direction of the University
of Texas including the Medical Department at Galveston, including
the construction of buildings for the two years beginning September
1, 1917, and ending August 31, 1919.” No limitation upon the use
of these funds other than the general language quoted is to be found
in the Bill, and their expenditure is wholly within the control of the
Board of Regents at any time during said two-year period. In my
opinion the Regents may use such amount of such funds as may ae-
tually be in hand on September 1, 1917, and thcreafter, and at any
time during the two-year period may capitalize or in any other man-
ner use the credit of such funds to become available at any time dur-
ing the said two-year period in order to secure money needed for im-
mediate use.

In the event-such available funds shall become exhausted, and- in
the event the total appropriations contained on page 27 of House
Bill 13, discussed above, in accordance with this opinion, shall not
become available, the University could lawfully be operated upon
“‘donations,”’ ‘‘gifts,’” ete., which it might be able to procure from

any source.
I11.

‘While T do not think the University can borrow money outright
and bind the State for the repayment thereof, I do believe that some
citizen or group of citizens can be found who would have sufficient
confidence in the good faith of the people of Texas to lead them to
advanee to the University such sums of money as may be needed for
its proper maintenance during the two years, upon the expectation
that the Legislature, at its next session, would submit to the people of
Texas a Constitutional Amendment recognizing such advances as be-
ing debts which ought to be paid by the State and in the expectation
that such Amendment when submitted would be adopted by the peo-
ple, thereby insuring the benefactors the return to them of the mon-
eys with interest thus patriotically advanced for this high purpose.

Respectfully submitted,
B. F. LoONEY,
Attorney General.
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OP. NO 1808.

APPROPRIATIONS—ATTORNEY’S F'EES.

The Board of Regents of the State University is not authorized to pay
from appropriations made by the Legislature, to maintain the University,
an attorney’s fee incurred by certain members of the Board of Regents
in defense of a suit brought against them as individuals to restrain them
from executing an alleged conspiracy entered into to deprive a certain
faculty member of his legal right; the suit not being against the State
and not against the Board of Regents as such, but against a minority of
the Board as individuals, is ncet a suit against the State nor does it con-
cern the State, and, henze, it is not a public matter, the expenses of
which are to be paid from public funds. .

Even if it should be considered a legal demand, yvet the appropriation
to maintain the University wculd not authorize the payment o¢f an atlor-
ney’s fee incurred under the circumstances.

July 27, 1917.

Hon. J. M. Edwards, State Treasurer, Capitol, Austin, Texas.

Dear Siz: I am reducing to writing the verbal opinion I expressed
to you the other day, to the effect that the fee of eleven hundred
($1100.00) dollars, allowed by the Board of Regents of the University,
in favor of Martin & McDonald, for legal services performed in the
defense of certain members of the Board of Regents, who were defend-
ants in the suit filed against them by Mr. Lomax, and tried by Judge
Ireland Graves, can not legally be paid from public funds.

I will now state my reasons:

The action was originally brought against C. C. McReynolds, A. W.
Fly, C. E. Kelly and John M. Mathis. Since the filing of the suit G. .
C. McReynolds resigned, and the vacancy was filled by the appoint-
ment of W. G. Love, who was by amendment made a defendant in the
cause as was also E. J. Mathews, Secretary of the Board of Regents.
Therefore, the action may be considered as being against four mem-
bers of the Board of Regents only, to wit: A. W. Fly, C. E. Kelly,
John M. Mathis and W. G. Love, and E. J. Mathews, Secretary of
the Board. The Board of Regents of the University of Texas is an
administrative agency of the State, for the government of its Uni-
versity, created by the Constitution and laws of the State.

Harrig’ Constitution, Art. 16, Sec. 30a.
Vernon’s Sayles’ Statutes, Art. 4042a-4042c.
Vernon’s Sayles’ Statutes, Articles 2636, 2638, 2639, 2640, etc.

The Board is ecomposed of nine members, with general authority to
govern the affairs of the University. Those parts of the plaintiff’s
petition necessary to be considered in determining the nature of the
action are shown in the following excerpts therefrom:

“That upon failure of said Board of Regents as then constituted to
sustain the charges so preferred by the said Ferguson against your peti-
tioner, and upon such charges to remove petitioner from his position, as
aforesaid, the said Ferguson, as your petitioner is informed and believes
and thereupon charges, continued his said design to have your petitioner
removed from his said position, and to that end exerted and attempted to
exert and still attempts to exert ulterior and improper influences upon
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the members of said Board as now constituted and above named; that
sundry vacancies have occurred upon said Board from time to lime, and
the said Ferguson has appointed upon said Board only men whom he
thought to be subject to such influences, and upon whom he has con-
tinued to attempt to exert such influences, and that because of such in-
fluences so exerted and attempted to be exerted upon them by the said
Ferguson, said defendants above named have conspired together and are
conspiring together to remove petitioner from his said position and dis-
charge him therfrom without good cause and without giving him an
opportunity to be heard.

“Petitioner says that defendants aforesaid, in response to the improper
influences so exerted upon them by the said Feruson are in session at the
City of Galveston in Galveston County, Texas, and are there conspiring
together to carry out the illegal and improper instructions and orders
of the said Ferguson to remove from his position your petitioner herein
and others similarly situated, as aforesaid, and that unless said defend-
ants and each of same, are restrained by the most gracious order of this
court from so carrying out said conspiracy, that your petitioner and all
others similarly situated in said faculties will be irreparably injured, in
that their means of livelihood will be unlawfully and unjustly taken from
them and their professional career unjustly and irretrievably injured
and destroyed by an ignominous dismissal from honorable employment;

‘“Premises considered, petitioner prays that this court issue its most
gracious temporary restraining order, restraining and preventing the
said defendants, and each of same, all of whom are now in Galveston
County, Texas, as aforesaid, where service of process upon them may be
had, from doing or performing any act or thing, or entering into any
‘agreement or combination, or taking or attempting to take any vote, or
passing or attempting to pass any resolution for the purpose of removing
or attempting to remove your petitioner, and others upon the faculties of
said University similarly situated, from the positions now held by them
until the further orders of this court, and that upon final hearing a
permanent injunction issue perpetually restraining and preventing said
defendants and each of same from taking action or performing any of
said acts.”

The prayer against the defendant, E. J. Mathews, was as follows:

“That the said E. J, Mathews, Secretary of said Board, be temporarily
enjoined from taking account of, receiving, recording or publishing any
vote made or attempted to be made, or any act or thing done by any of
said named defendants, or by S. J. Tucker should he attempt and be
allowed to participate in the proceedings of said Board, of or affecting any
matter or thing as to which injunction is herein prayed against the Re-
gent defendants.”

Tt will be observed that the suit against the secretary was more
formal than real, as he was sought to be prohibited from recording
the acts and doings of the real defendants against the doings of which
the injunction was issued.

Summarized, the complaint made in the petition is that the defend-
ants named had become disqualified to act as Regents upon the ques-
tion of the removal of the plaintiff in that action ‘‘and others of the
faculties of said University similarly situated.”” The charge of dis-
qualification made in the petition does not extend to those members of
the Board of Regents not named as defendants, nor does it extend to
the defendants concerning any other matter or question than the re-
moval of the plaintiff and other members of the faculty similarly sit-
nated.
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6 Curpus Juris, 811,
29 Opinions of Attorney General of United States, 99.

A school hoard must act as a unit in the manner prescribed by stat-
ute, as a board convened for the transaction of business but a majority
may lawfully do official acts. In other words, it is not necessary that
all members of a board of this character should concur in the exercise
of its authority.

Voorhees Law of Public Schools, Sec. 44.
23 American and English Encyclopedia of Law, 366,

Nor is it necessary that all members of a board attend the meeting,
provided all have had notice of the meeting, and there is a quorum
present.

23 American and English Encyclopedia of Law, 366-7.

These general rules obtaining in other jurisdictions are statutory in
this State, for Revised Statutes, Article 5502, Subdivision 5, declares:

“A joint authority given to any number of persons or officers may be
executed by a majority of them, unless it is otherwise declared.”

From this general and statutory rule, it is clear that a majority of
the Board of Regents of the University of Texas may act on any mat-
ter coming before the Board. The question is, did the fact that four
members of the Board were unable to act because enjoined on account
of alleged disqualifications disable the Board from performing its stat-
utory duties as a Board, in the management and government of the
University ?

In the case of People vs. Hecht, 45 American State Reports, 96, the
Supreme Court of California held that the ineligibility of two mem-
bers of a board of fifteen would not prevent action by the board.

In the case of Trustees, ete. vs. Brooks, 173 S. W, 305, the Court of
Appeals of Kentucky held that the fact that there was one vacancy
on a board with the statutory number of five members would not pre-
vent the board from acting, and that its acts were valid. The court,
in part, said:

“The statute provides that the board of trustees of graded common
school districts shall consist of five members (Section 4469-A), and it is
argued by appellees that as, at the time the election was held, for the
purpose of authorizing the bond issue, there was a vacancy in the board,
and there were only four members thereof, the board had lost its
entity, and the four members had no power or authority to take any
action except to fill the vacancy. The record shows that the four mem-
bers unanimously joined in all of the proceedings leading up to the
election. It is not claimed that there is any statutory provision prevent-
ing a quorum of the board from acting, and, in the absence of such pro-
vision, a quorum may take any action that the whole board might take.
Barry vs. Town of New Haven, 162 Ky. 60, 171 S. W, 1012.”

173 S. W., 307.

From these authorities, I think the conclusion correct that the
Board of Regents of the University of Texas, although four of its nine
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members were enjoined by reason of alleged disqualification from aet-
ing, was still qualified to act. All members of the Board, including
those enjoined, had authority to, and were qualified to participate in
the discussion of a vote uponany matter relative to the government
of the University, except the four defendants named in this snit could
not do or perform any act or thing, or enter into any agreement or
combination or take or attempt to take any vote or pass or attempt
to pass any resolution for the purpose of removing or attemtping to
remove the plaintiff in this action or others upon the faculties of the
University similarly situated from the positions held by them until
the further orders of the Court. But this was by reason of their al-
leged disqualification, the determination of which issue was before the
court, and presented a situation of no greater legal difficulty than
would have been presented by a disqualification for any other cause.
The suit was brought against the defendants individually and not
against the Board, and, therefore, involved only a private right, to
wit, the question of the disqualification of A. W. Fly, C. E. Kelly,
John M. Mathis and W. G. Love, to exercise a certain function of their
office. The public was not injured by reason of the existence of the
lawsuit to any greater extent than it would have been if these gen-
tlemen were disqualified to participate in any particular matter
before the Board, by reason of interst or relationship:

Such being the status of the matter, the public did not have such
interest in the litigation as would justify the defense of the suit at
public expense, and for this reason this department on the 8th day of
June, 1917, in a communication to Hon. Wilbur P, Allen, Chairman
of the Board of Regents, declined to defend the suit.

Among other defenses urged, the defendants’ claim that the suit
was against the State, and, as the plaintiff had not secured consent of
the State to be sued, that the same ought to abate.

Thus the judgment of the trial court was invoked on this issue.

In overruling this contention, Judge Graves, in a lengthy opinion,
among other things, said:

“The argument is made that the suit seeks to control action of re-
spondents in their official capacity. This may be conceded, and yet it
does not follow that an attack is made on the State or that her rights
are common to any defense that may properly be urged in this suit, It
must also be conceded that neither the form of the suit nor the names of
the record parties will naturally determine the character of the suit; the
object to be accomplished or, in other words, the effect of the decree that
may be entered may be recorded as the distinguishing charactristics.”

Here relator secks protection from the effects of alleged unauthor-
ized conduct. Later, we assume, however, that the effects of such un-
sanctioned conduct were to prejudice the rights of the State instead
of the individual rights of relator. Suppose, for example, that certain
members of the Board should seek illegally to dispose of University
property, can it be doubted that the Attorney General, in behalf of
the State, might properly invoke the protection of a Court of Equity?
Applying respondent’s criterion, the supposed suit would be a suit
by the State against the State. Applying what is believed to be the
true test, as above indicated, neither this suit nor the supposed case
would be a suit against the State.
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Thus Judge Graves disposed of the contention of the defendants
.and held that the suit in question does not involve the interest of the
State but was of a personal nature.

In the case of Hotchkiss vs. Plunkett et al., 60 Conn. 230, 22 Atl.
535, it was charged that the board of education of a school district
had conspired together to injure the business reputation and standing
of the Atwaters, and hinder and obstruct them in the prosecution of
their business, and that in pursuance of such conspiracy they seized
and seereted a bid which the Atwaters had made to the school distriet
to furnish stationery for use in its schools and; in further pursuance
of the same conspiracy, that they falsely stated to different parties
that Atwaters carried on their business dishonestly, and had cheated
the school district.

In holding that the attorney’s fees could not be paid out of the
funds of the school district, the court said:

“It seems to us to be too plain for anything but statement that the
school district of the city of New Haven has no interest in injuring the
business reputation and standing of a co-partnership of its citizens; nor
is there any duty authorized by law, or imposed upon any of its officers
or agents, to engage in a combination for such purpose, or to make
charges of dishonesty and cheating. Any attempt to use the money of
the dictrict to defend its agents from such acts would seem to be so pal-
pable a misuse of it that the court would not hesitate to. interfere by
way of an injunction.”

The case of Conley vs. Daughters of the Republic, 106 Texas 80,
was a suit to restrain the Superintendent of Public Buildings and
Grounds from entering upon the Alamo property and making repairs
_according to an appropriation of the Legislature making provision for
such repairs, and directing that it be done by said Superintendent; it
was alleged by the defendant that it was in effect a suit against the
State and could not be maintained. On this point, Judge Brown,
speaking for the Supreme Court, said:

“Tt has been insisted that this is a suit against the State, therefore,
not maintainable. This is not an action against the State, but against
the plaintiff in error, charging him with a violation of a law of the
State, and an invasion of plaintiff’s rights. Stanlet vs. Schwalby, 85
Texas, 348; 36 Cyc., 917. The subject is treated exhaustively in the
text and notes at the place cited. If the decision should he against plain-
tiff in error, it would not affect the State, but simply establish that he
entered upon the premises and proceeded contrary to law, or without law-
ful authority. The petition for injunction alleged no act done by the
plaintiff in error which he was not authorized by law to do under the
instruction of the Governor. His entry did not interfere with the corpora-
tion in its possession, nor hinder the performance of any duty. The in-
junction was improperly granted.”

‘While the Liomax suit grew out of the proposed action of these Re-
gents, it no more involved the interest of the State than the proposed
action of Conley in the above suit. If the decision of Judge Graves
had been adverse to the defendants, it would in no sense have affected
the State; it would not have embarrassed the Board of Regents to dis-
charge its full duty, but would have established the fact that the said
Regents, in connetcion with the Governor of the State. entered into an
unlawful conspiracy detrimental to the plaintiff. This Texas case,
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recently decided by our Supreme Court, is directly in point, and en-
ables us to determine whether or not the Lomax suit involved a publie
matter, the expenses of which the State ought to bear, or a purely
personal matter, the expenses and consequences of which the individ-
uals must bear.

It is true the Lomax suit failed, so did the suit against Conley fail,
but the fact that the plaintiff in each of these cases failed to sustain
by proof the allegations could not change the nature of the suit. The
nature of the suit is established by its own allegations, and not by the
result. If it was a suit against members of the Board, in their indi-
vidual capaeity, in the beginning, it remains so throughout.

No individual is immune from the possibility of having groundless
suits brought against him ; he must appear in court and answer, and if
the employment of counsel is necessary he must bear this expense from
his own pocket. When a man enters upon the discharge of public
duties he carries with him always this liability.

For the reasons above stated, my opinion is that this fee of eleven
hundred ($1100.00) dollars can not legally be paid from public
funds.

The Appropriation Bill, by authority of which it is proposed to pay
this fee, enacted at the First Called Session of the Thirty-fourth Legis-
lature, makes an appropriation ‘‘For the maintenance, support and
direction of the University, ete.”’

No general expense, or contingent fund, is itemized in this appro-
priation, and no authority given to employ attorneys, and nothing ex-
pressed from which such authority could be implied. Tt is, therefore,
my opinion that even if the charge was a legal one against the State,
there exists no appropriation from which the same can be paid.

Furthermore, if under the faets of this case it could be said that
the suit involved a public matter which should have been defended
at the expense of the State, and if the Legislature had made a specific
appropriation for attorneys’ fees to be used by the Board of Regents
in defense of such suits, it is my opinion that an appropriation for
such a purpose would have been unauthorized by the Constitution,
for the following reasons:

The Constitution, Section 1, Article 4, designated the Attorney
General as one of the executive officers of the State. The office of At-
torney General was one well known to the common law. The common
law has been adopted in this State and is as much the law governing
the affairs of this State as any statutory or constitutional provision.
All the powers pertaining to this office at common law belong to it now
except as the same may have been changed or authorized by our or-
ganic law. At common law the Attorney Gencral was the law officer
of the crown and was its chief representative in the courts. Under
our form of government, all the prerogatives that pertain to the
crown in England are vested in the people. Therefore, if the Attorney
General is vested by our Constitution with the ecommon law powers
of that office and is obligated to perform the various common law
duties devolved upon the officer, he became, and is the law officer of
the people and their only legal representativ in the courts, unless, as
above stated, the Constitution provides otherwise.
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This same question arose in the State of Illinois. The Legislature
there by an act approved June 29, 1915, among other things, made
an appropriation for the expense of the insurance department. An
appropriation was made ‘‘for legal services, $4,000.00 per annum;
for expenses of prosecution for violations of the insurance laws,
$15,000.00 per annum * * # for traveling expenses of attorneys,
court costs in re prosecutions for violations of the insurance laws,
$2,000.0 per annum.’’

The provisions of the Constitution of Illinois are almost identical
with the provisions of the Constitution of this State in so far as the
question now under consideration is concerned.

In disposing of the case the Supreme Court of Illinois, among other
things, said:

“By our Constitution we created this office by the common law desig-
nation of Attorney General, and thus impressed it with all its common law
powers and duties. As the office of Attorney General is the only office
at common law which is thus created by our Constitution, the Attorney
General is the chief law officer of the State and the only officer empowered
to represent the people in any suit or proceeding in which the State is
the real party in interest, except where the Constitution or a constitu-
tional statute may provide otherwise. With this exception only he is the
sole official advisor of the executive officers and of all boards, commis-
sions and departments of the State Government, and it is his duty to
conduct the law business of the State both in and out of the courts. The
appropriation to the Insurance Superintendent for legal services and for
traveling expenses of attorneys aud court costs in prosecutions for vio-
lations of insurance laws is unconstitutional and void.

See American Annotated Cases, 1916 B.

Fergus et al. vs. Russel et al., 270, Ill.,, 304, 110 N. E,, 139,

There is no provision of the Constitution of this State creating the
University or in establishing the Board of Regents for its manage-
ment, that attempts to strip or to authorize the Legislature or the
Board of Regents to strip the Attorney General’s office of its inher-
ent common law power and duty to represent the State’s interest in
litigation involving this institution. If, therefore, the suit in question
had involved the interest of the State, and if the Regents had a fund
suitably appropriated by the Legislature, its use for such a purpose
would, notwithstanding, be illegal.

The suggestion may be made that if the suit involved a public mat-
ter, the Attorney (teneral having declined on request of the Chairman
of the Board of Regents to defend the same, therefore, the expense
incurred was necessary and legal.

The answer to such a contention is, that if the suit was one involv-
ing the State’s interest it was the duty of the Attorney General to
defend the same and on his refusal he could have been compelled by
mandamus to perform the duty.

The conclusive answer, however, is that unless the Board of Re-
gents is clothed with legal authority to employ attorneys and pay
fees from public funds, it does not exist at all, and could not arise
from the fact that the Attorney General either mistakenly or wil-
fully declined to perform his duty.

Yours very truly,
B. F. LooxnEy, :
Attorney General.
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OPINIONS WITH REFERENCE TO BANKS AND BANKING.
OP. NO. 1744—BK. 49, P. 170.

Baxgs anp BANRING—COURTS, VENUE AND J URISDICTION OF

Revised Statutes, Articles 404, 478, 469, 1526,

Revised Statutes, United States, Article 5236.

1. Suits on rejected claims against insolvent banks should be brought
against such banks in the county where they transacted business.

2. The Commissioner is not a necessary, but is a proper party to such
suits.

3. Such suits should be brought merely for the establishment of the
claims, not either as mandatory actions against the Commissioner or for
judgments and execution: against the banks.

April 27, 1917,
Hon. Chas 0. Austin, Commissioner Insurance and Banking, Capitol.
DEeAr Siz: On yesterday we received a letter from Messrs. Thomp-
son, Knight, Baker & Harris, Attorneys, at Dallas, Texas, which
reads substantially as follows:

‘““The Peoples State Bank of Longview is in liquidation, and the Com-
migsioner of Insurance has charge of same through its liquidating agent,
Mr. John O. Douglas.

In behalf of certain cotton brokerage clients of ours in New York, we
have filed claims with the liquidating agent, aggregating about $22,000,
growing out of some cotton accounts handled by our clients.

The liquidating agent has rejected the claims upon the supposition that
they are gambling transactions and not provable against the Bank. It
will be necessary for us to file suits on the claims in order to establish
them and the time for filing one of the suits will expire in about ten or
twelve days.

The purpose of this letter is twofold. First, from our reading of the
State Banking Laws and your very good book on the subject, we are left
in doubt whether the Commissioner of Banking is a proper or necessary
party defendant. We are inclined to assume that he is not a necessary
party, but that he is a proper party. Have you or your department ruled
in this matter? If so, we would very much appreciate having your views.
Second, does your department defend these suits? If so, we assume that
you would prefer to have us file suit in Austin, especially as the case
will be decided on law toc submit the case at Austin as at Longview.”

A proper reply to this communication necessarily calls for an
opinion of the Attorney General, and since the question will likely
be a recurring one we have concluded to write an opinion directly to
you expressing the views of this Department so that your office and
the public as well may have the advantage of the rules which will
govern this office in similar cases.

The claims referred to in the above letter were rejected by the
Commissioner by authority of Revised Statutes Article 464. This
same article of the statute declares that when a claim has been re-
jected by the Commissioner, ‘‘the action upon the claim so rejected
must be brought within six months after the service,”’ referring to
the service of notice of rejection by the Commissioner. The statute
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is somewhat indefinite as to the character of suit which is to be
brought and as to the venue of the action. However, a consideration
of additional statutes as well as the Federal Statute to which Article
464 is somewhat similar, will, we believe, make clear the purpose of
the Legislature in all respects.

Article 464 as a whole reads as follows:

“May reject claim if, ete., notice, ete., action on.—If the Commissioner
doubts the justice and validity of any claim, he may reject the same, and
serve notice of such rejection upon the claimants, either by mail or by
written notice personally served. An affidavit of the service of such no-
tice, which shall be prima facie evidence thereof, shall be filed with the
Commissioner. The action upon the claim so rejected must be brought
within six months after such service.” R. S.,, 1911, 464,

The National Bank Act covering the same subject is Section 5236
of the statutes of the United States and reads:

“From time to time, after full provision has been first made for re-
funding to the United States any deficiency in redeeming the notes of
such association, the Comptroller shall make a ratable dividend of the
money so paid over to him by such receiver on all such claims as may
have been proved to his satisfaction or adjudicated in a court of com-
petent jurisdiction, and, as the proceeds of the assets of such association
are paid over to him, shall make further dividends on all claims pre-
viously proved or adjudicated; and the remainder of the proceeds, if any,
shall be paid over to the shareholders of such association, or their legal
representatives, in proportion to the stock by them respectively held.”
Federal Statutes, Article 5236.

It will be noted from reading the Federal Statutes that provision
is made for the receiver of a National bank paying such claims as
may have been proved for his satisfaction, ‘‘or adjudicated in a court
of competent jurisdiction.”” As to this the State act is somewhat
similar, except a claim under the State Statute, in our opinion, must
first be passed upon by the Commissioner and be rejected before it
may be adjudicated by the court. The Federal Act would seem to
contemplate that creditors may either prove their claims before the
Comptroller or they may establish their claims in court by a suit
against the defaulting bank.

Third Michie on Banks and Banking, p. 1191. .

‘With us, however, the claim must first be presented to the commis-
sioner and be by him rejected before any suit is brought. In the
instant matter, however, the claims have been rejected by the Com-
missioner and the question is where the suit should be brought, and
against whom. As suggested above, our Banking Act is SImllar to
the Federal Aet and for that reason should be construed in the same
manner, except where the language used requires a different
‘eonstruetion.

Collier vs. Smith, 169 S. W, 1111.
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Our judgment is, therefore, that the action referred to in Article
464 should properly be brought against the bank, for the reason that
under the Federal Statute suits for the establishing of the claims are
brought against the banking association itself.

Third Michie on Banks and Banking, 1891.
Kennedy vs. Gibson, 8th Wallace, 506.
White vs. Knox, 111 U. S., 784.

Our view of the matter is that the bank itself being still a corporate
entity, notwithstanding its insolvency, should be a party to the suit;
that the Commissioner may be made a party also, but is not a neces-
sary party. The courts in this State have held that the Commissioner,
upon taking charge of a bank because of its insolvency, has a right
to use the name of the bank in instituting and maintaining suits for
the recovery of its assets.

McWhirter vs. First State Bank, Ainarillo, 182 8. W, 682.

In this case the court held that the Commissioner of Insurance
and Banking had the right to bring an action in the name of the
bank which was in his hands for the purpose of liquidation, and
among other things, said:

“Appellant’s first assignment of error is that: ‘“The Court erred in
overruling defendant’s plea in abatement, * * * because plaintiff’s
petition fails to show any authority in the said W. W. Collier and J. O.
Roots to maintain the suit in the name of the plaintiff, First State Bank,
and said petition shows that said First State: Bank is incompetent to
maintain said suit in its ownp name.

“The Supreme Court of the United States, in the case of Bank of the
Metropolis vs. Kennedy, 17 Wall, 19, 21, L. Ed. 555, referring to previous
authorities, decided by the same court, said:

“ ‘We have already decided in the case of this very receiver that he may
bring suit in his own name or use the name of the association. Kennedy
ve. Gibson, 8 Wall. (756 U. S.), 506 (19 L. Ed., 476). The subject was
also lately discussed im the case of Bank of Bethel vs. Pahquioque Bank,
14 Wall. (81 U. 8.), 383 (20 L. Ed., 840), and the same views were held;
the action in that case being brought against the insolvent bank.’

‘“Appellant admits, of course, the initiative existence of the corporation,
whose affairg are in the hands of the government, except in so far as its
duties and responsibilities are suspended by the possession, under the
law, by the State officers. The point is that the deprivation of dominien
by the board of directors over the assets of the corporation is such that
the corporation itself could not sue to realize upon the assets, and that
the power could not be conferred upon it to sue for the benefit of the
liquidator, or Collier, the Commissioner,

‘“Fhe authorities, in similar matters, are against the contention. If a
receiver could use the name of a national bank in bringing a suit, we can
see no objection to the use of the name of a State bank by the Commis-
sioner for the same purpose.” S. W., 182, 683.

It will be noted that the ruling here made follows a construction
that the Supreme Court of the United States placed upon the Na-
tional Bank Aect and that it holds, as suggested above, that action
may be brought by the Commissioner in the name of the bank,

‘We must conclude, therefore, that our courts would also follow the
holdings of the Federal courts to the effect that an action brought to
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establish a claim could be brought against the bank, notwithstanding
the fact that it is in the hands of the Commissioner.

The next question is where suits of this character should be
brought. Revised Statutes, Article 464, does not undertake to state
the venue, but this section is a part of the general liquidation provi-
sions of our banking laws and other sections clearly indicate the
venue of all actions concerning the liquidation of a bank in ‘the
hands of a commissioner, T

Revised Statutes, Article 474, fixed the venue of suit to enjoin the
Commissioner after he has taken possession of a bank in the distriet
court ‘‘of the district in which such bank it located.”’

Article 458, which confers authority upon the Commissioner to
sell the property of an insolvent bank upon the order of a court
authorized him to obtain such order from the district court ‘‘of the
county in which such State bank was located and transacting
business.”’ :

Article 469 which prescribes the rules under which the Commis-
sioner is authorized to pay dividends by a bank when it is in a course
of liquidation, requiressthat the Commissioner should do so in such
manner and upon such notice as may be directed by the. distriet
court, ‘‘of the district in which such bank was located and trans-
acting business.”’

This last named article of the statute is a part of Section 9, Aects
of 1909, Second Special Session, and Article 464 is a part of the
same section. In fact, the various statutes to which we have just made
reference are all a part of Section 9 and, of course, must. be con-
strued together. On construing them, our view of the matter is, that
the phrase contained in Article 464, to-wit: ‘‘The action upon the
claim so rejected must be brought within six months after such ser-
vice’’ means, that the action must be brought in a court of competent
jurisdiction in the district in which such bank was located and trans-
acting business: In this case, in the district or county courts of Gregg
County. The action of course should be brought for the establishment
of the claim and not for a judgment against either the bank or a
bank Commissioner. An action could not be brought of course against
the Commissioner to compel him to allow the claim for this would be
mandatory in its nature and within the exclusive jurisdiction of the
Supreme Court of the State as that jurisdiction is preseribed by Re-
vised Statutes, Article 1526.

We think the proper course to pursue is to bring the action against
the bank alleging the fact that it is in the hands of the Commissioner,
ete., with a prayer for service upon the Commissioner and finally if
the opinion of the court should be favorable to the claimant the judg-
ment would be merely the establishment of the claim as against the
bank itself, and that further than this, the court would not be author-
ized to act. After a claim has been once established in this manner
by the court, the Commissioner could of course then be mandamused
and made to allow it if he should reject the claim after its es-
tablishment,

Our judgment about the matter is that the courts of Gregg County
are the only ones having venue of such a suit as thus contemplated
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and that the district court of Gregg County in the limited way pro-
vided by statute has charge of the liquidation of the bank. I am not
quite sure but that the distriet court alone has jurisdiction of claims
of this character regardless of the amount in controversy for the
reason that practieally all things that are done by the Commissioner
must be done upon approval of the. district judge or the distriet
court, but it is unnecessary to brief this particular question at this
time.
Yours very truly,
C. M. CURETUN,
First Assistant Attorney General.

OP. NO. 1765—BK. 49, P. 255.
Banks aND BANKING—CoMMISSIONERS’ COURTS—TAXATION.

Revised Civil Statutes, Art. 7564, *

1. There is no statute authorizing a bank to disclose to the commis-
gioners’ court the status of its depositors’ accounts, nor authorizing such
courts to require such a disclosure. . .

2. A bank is not required to furnish the commissioners’ court a list
of its depositors’ accounts, and can not do so without rendering itself

liable for damages.
May 9, 1917.

‘Hon. Chas. 0. Austin, Commissioner of Insurance and Banking,
Building.

Dear S1R: The letter from a Mr. J. G. Alsup, Cashier of the First
State Bank at Grand Saline presenting the question concerning which
you desire the advice of the Attorney Gteneral, reads substantially as
follows:

~ “I have been informed that the commissioners’ court of this, Van Zandt,
.county have passed an order directing the banks of the county to make,
from their books, a list of the depositors of the date of January 1, 1917
and the amount to the credit of each and to submit the same to the said
commissioners’ court for their examination. This action is taken by the
court that they may be able to force a rendition of money on deposit in
the various banks. Will you kindly advise me on this matter as to the
legality of such an order and whether or not I shall comply or use my
own discretion in the matter?

“It appears to me that this is beyond the powers of the court. Itis a
violation of the confidence which should exist between the depositor and
the bank.”

We beg to advise you that the Commissioners’ Court is without
authority to enter or enforce any such order as that described in the
letter quoted above. Revised Statutes, Article 7564, defines the
authority and duties of the Commissioners’ Court with reference to
corrrection, equalization and appréval of the assessment lists and
books of tax assessors. It reads as follows:

‘“The commissioners’ courts of the several counties of this State shall
convene and sit as boards of equalization on the second Monday in May
of each year, or as soon thereafter as practicable before the first day of
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June, to receive all the assessment lists or books of the assessors of their
counties for inspection, correction or equalization and approval,

“¢‘1. They shall cause the assessor to bring before them at such meeting
all said assessment lists, books, ete., for inspection, and see that every
person has rendered his property at a fair market value, and shall have
power to send for persons, books and papers, swear and qualify persons,
to ascertain the value of such property, and to lower or raise the value
on the same.

‘2. They shall have power to correct errors in assessments.

“3. They shall equalize improved lands in three classes, first-class to
embrace the better quality of land and improvements, the second-class to
embrace the second quality of lands and improvements, and the third-class
to embrace lands of but small or inferior improvements. The unim-
proved lands shall embrace first, second and third class, and all other
property made as nearly uniform as possible.

“4, After they have inspected and equalized as nearly as possible, they
shall approve said lists or books and return same to the assessors for
making up the general rolls, when said board shall meet again and ap-
prove the same, if same be found correct. ’

“5. Whenever said board shall find it their duty to raise the assess-
ment of any person’s property, it shall be their duty to order the county
clerk to give the person written notice who rendered the same, that they
desire to raise the value of the same. It shall be their duty to cause the
county clerk to give ten days written notice before their meeting by pub-
lication in some n~wspaper, but, if none is published in the county, then
by posting a written or printed notice in each justice’s precinct, one of
which must be at the court house door.

“6. The assessors of taxes shall furnish to the board of equalization,
on the first Monday in May of each year, or as soon.thereafter as prac-
ticable, a certified list of names of all persons who either refuse to swear
or to qualify or to have signed the oath or affirmation as required by law,
together with the assessment of said person’s property made by him through
other information; and the board of equalization shall examine, equalize
and correct assessments so made by the assessor, and when so revised,
equalized and corrected, the same shall be approved.”

You will note that the authority under which the court in this
inquiry assumes to act is subdivision 1 of the article gumoted above.
This subdivision, however, only authorizes the court to ‘‘see that every
person has rendered his property at a fair market value.”” For this
purpose they are authorized to send for persons, books and papers,
swear and qualify persons, in order that they may ‘‘ascertain the
value of such property and to lower or raise the value of the same.’’
You will note from this that the authority of the board relates only to
the ascertainment of or the lowering or raising of value of the property
actually rendered. The courts hold that a board has no power to add
to or strike from the assessment roll property placed thereon by the
assessor or omitted by him. In the case of Sullivan vs. Bitter, the
Court of Civil Appeals of this State, following opinions of the Su-
preme Court, said:

“The commissioners’ court sitting as a board of equalization has no
power under the law to assess property for taxes. The authority to assess
property, save in exceptional cases,-is vested in the assessor of taxes of the
several counties of the State, and the method of making such assessments
is plainly pointed out by statute. See Title 104, Chap. 3, R. 8., 1895.
‘An assessment of necessity involves at least two things, to wit, a listing
of the property to be taxed in some form, and an estimation of the sums
which are to be a guide in the apportionment of the tax.” Cooley on Tax-
ation (4th Ed.), 596. An assessment by the properly constituted author-
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ity is absolutely essential to support'a tax. Galacha vs. Wendt, 114 Iowa,
604, 87 N. W., 512; Judy vs. National Bank, 133 Iowa, 252, 110 N. W, 608,
In the absence of a statute authorizing it, a board of equalization can not
assess property not listed and valued by the assessor. Cooley on Taxation,
776, 777. 1In this State such board ‘has no power to add to the rolls
property not previously assessed or to take from them property which they
embrace.” See Article 5124, Revived Statutes, 1895, as amended by Acts®
1907, 459, Chapter 11; Davis vs. Burnett, 77 Texas, 13, 3 S. W., 613;
Galveston County vs. Gas Co., 72 Texas, 509, 10 S. W., 583; San Antonio
St. Ry. vs. City of San Antonio, 22 Texas Civ. App., 341, 54 S. W., 907;
1 Cooley on Taxation, 777.”" 113 8. W., 195.

It is quite clear, therefore, that the order of the commissioners’
court referred to in the letter above quoted is beyond the powers of the
commissioners’ court for a compliance with it would not be of any
assistance to them in the performance of any legal duty imposed upon
them by law. However, even if the statutes of this State gave the
commissioners’ court authority to make assessments and for this
purpose to inspect and examine the records of corporations, still the
order referred to embracing as it does the accounts of all depositors of
the bank whether citizens of Texas, or of another state and whether
they had correctly rendered their deposits or not, is too broad in its
nature for even a court of equity in the construction of such a statute
to require a compliance with, .

Applegate vs. State, 63 N, E., 16.

In this case a petition for a mandamus and alternative writ to
compel a bank to allow inspection of its books by the tax assessor
was held insufficient for the reason that it proceeded upon the theory
that the tax assessor could examine the aceount of any depositor
regardless of whether such depositor was bound to pay taxes in this
State and in alleging that tax payer had omitted to make returns of
his deposits or that any tax payer had omitted to make a proper
return. The statutes of the State of Indiana in which this case arose
provided ‘‘for the purpose of properly listing and assessing property
for taxation and equalizing and collecting taxes, the township as-
sessor, county assessor, county auditor, auditor of State, boards of
review and board of tax commissioners shall each have the right to
inspect and examine the records of all public officials and books and
papers of all corporations and tax payers in this State without
charge.”” The Supreme Court of the State of Indiana held that the
assessor did not have the right to compel the bank to disclose to him
its list of depositors and their accounts.

Concerning the matter the Court in part said:

“This case can be decided properly without entering upon the considera-
tion of the constitutional question to which counsel for appellant invite
our attention. The alternative writ and petition in this case are insuffi-
cient. The relator has proceeded upon the theory that he was entitled,
as county assessor, to examine the account of any depositor in said bank,
regardless of the question as to whether he was obligated to pay taxes in
this State. Appellant was not required to accord appellee so unrestricted
a privilege. In a case like this, where appellee was bound to show not
only a clear, but also a specific, duty violated, it was not the duty or right
of the court below to attempt to segregate from the demand in all of its

10—Atty. Gen.
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breadth the right that appellee may have had. Moreover, the amended
alternative writ and petition are insufficient because the relator does not
allege that any taxpayer who was a depositor in said bank on the first
day of April, 1898, or on the first day of April, 1899, had omitted to make
a .proper return for taxation of all of his money so on deposit, or that the
relator had just cause to believe that he had not done so. The alternative
writ or the petition gpught also to have alleged what taxpayers had, as he
believed, so omitted to make return of his money on deposit in said bank
for taxation. Whether the petition and alternative writ were otherwise
defective it is not necessary to determine. It is evident, however, that,
if appellee’s pleadings had contained the allegations suggested by us, it
would then appear that relator was seeking a remedy for the omission
to perform what he conceived to be a specific duty. With the pleadings
in their present form, relator appears Lo be in the attitude, at least to some
extent, of using one of the highest writs known to our system of juris-
prudence for the purpose of determining a mere question of abstract right.
Mandamus is not a remedy for settlement of moot questions, but it is in-
tended to compel the performance of the concrete legal duties.”

‘Our view is, that a bank has no right to disclose the status of its
depositors’ accounts to any one except in the enforcement of the law
orf' in the maintenance of some right where such disclosure is au-
thorized by law or directed by court in the administration of justice,
and certamly a bank has no right to disclose to any one the state of
its depositors’ accounts unless required to do so by statute.

See Morse on Banks and Banking, Sec. 294.

In the instant case, there is no statute authorizing a bank to disclose
to the commissioners’ court the status of its dep051tors acecunts and
no statute authorizing commissioners’ courts to require such disclo-
sures. The bank, therefore, is not required to furnish the list referred
to in the letter quoted nor can it do so without rendering itself liable
for any damage or injury which might accrue to any one or more
of its depositors.

' Yours very truly,
C. M. CurgToON,
First Assistant Attorney General.

OP. NO. 1796—BK. 49, P. 399.

BANKS AND BANKING—THEFT—EMBEZZLEMENT—PENAL {CODE
_ ArTicLes 1340, 1341, 1342, 1346, 1416, and 1419.

1. Penal Code, Article 1346, is not applicable to the theit or de-
struction of the records and papers of a State Bank.
2. Theft of such papers or records by an employe may be punished
under the embezzlement statute.
July 14, 1917.

Hon. Chas. O Austin, Commissioner of Insurance and Banking,
" Capitol.

DEar Sir: Your letter of July 12, propoundlna an inquiry for the
consideration of this office reads as follows :
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“I beg to inquire whether or not in your opinion Article 1346, Chapter
9, Title 17, Revised Criminal Statutes of Texas, 1911, is broad enough
to justify this Department in asking the proper authorities to prosecute
the cashier of a State bank who has removed many of the books, debit
tickets ang other records from the bank for the purpose apparently of
preventing the county commissioners court from ascertaining the amount
of interest due upon county deposits carried with the bank, and some of
which records have been destroyed by the cashier or others acting at
his direction.

‘“The statute referred to reads as follows: ‘If any person shall take
and carry away any record, book or filed paper from any clerk’s office,
public office, or other place where the same may be lawfully deposited
or from the lawful possession of any person whatsoever, with intent to
destroy, suppress, alter or conceal, or in any wise dispose of the same,
80 as to-prevent the lawful use of such record or filed paper, he shall be
deemed guilty of theft and punished by imprisonment in the penitentiary
not less than three nor more than seven years.

“The offense referred to was committed while the offender was cashier
of one of our State banks but he has since resigned at the instance of
this department and upon demand of this department has attempted to
restore to the possession of the bank the books removed therefrom but
has been unable to restore certain debit tickets and other papers per-
taining to entries concerning interest due by the bank to the county upon
its daily balances.”

The question for determination is whether or not the facts stated
in your eommunication will authorize a prosecution under the Penal
Code, Article 1346. Your letter correctly quotes the Article, and it
is therefore unnecessary that it again be stated in this opinion. A
construction of the verbiage of the article leads us to believe that
the offense defined relates only to the unlawful taking or carrying
away of public records, books or filed papers properly belonging to a
public office, and that the article does not undertake to punish any
offender for taking or destroying the records, books or papers of a
private corporation, such as a bank,

You will notice that the initial language of the article refers to
“‘any record book or filed paper from any clerk’s office.”” This mani-
festly refers to the office of a public officer and not to the place of
work or business of a private individual or a private corporation. We
are of the opinion, therefore, that the facts stated in your communica-
tion would not constitute an offense under this article of the Penal
Code.

However, any one embezzling, or fraudulently misapplying, or con-
verting to his own use any property of a private corporation would
be guilty of embezzlement under the Penal Code, Article 1416. This
article reads as follows:

“Article 1416. If any officer, agent, clerk or attorney at law or in
fact, of any incorporated company or institution, or any clerk, agent,
attorney at law or in fact, servant or employe of any private person, co-
partnership or joint stock association, or any consignee or bailee of money
or property, shall embezzle, fraudently misapply or convert to his own use,
without the consent of his principal or employer, any money or property
of such principal or employer which may have come into his possession
or be under his care by virtue of such office, agency or employment, he
shall be punished in the same manner as if he had committed a theft of
such money or property.”
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The term property as used in this article includes any and every
article commonly known and designated as personal property, and
2ll writing of any description that may possess any ascertainable
value. The definition stated is takem from the Penal Code, Article
1419, which reads as follows:

“Article 1419. The term ‘“money,” ag used in this chapter, includes,
besides gold, silver, copper or other coin, bank bills, government notes or
other circulating medium current as money; and the term ‘‘property’
includes any and every article commonly known and designated as per-
sonal property, and.all writings of every description that may possess any
ascertainable value.”

The only diffeulty about the case presented in your letter is whether
or not the books and papers destroyed or converted by the party to
whom you refer have any ascertainable value, and, if so. whether
or not this value is sufficient to make the offense a felony, so that the
offender may be adequately punished. You will note that Article
1416 declares that punishment for embezzlement shall be in the same
manner as if the accused had committed a theft. The punishment for
theft of $50.00 and over is set forth in the Penal Code, Article 1340,
which declares that theft of property of the value of $50.00 or over
shall be punished by confinement in the Penitentiary for not less
than two nor more than ten years. The punishment for theft of pro-
perty under the value of $50.00 is defined in Article 1341, which fixes
the punishment at imprisonment in the county jail not exceeding two
years and by fine not exceeding $500.00, or by imprisonment without
the fine. '

Yours very truly,
C. M. CuRrETON,
Assistant Atiorney General.

OP. NO. 1791—BK. 49, P. 411,
!
BANES AND BANKING—BANKS, FEES FOR EXAMINATION 0P—CONSTRUC-
TION OF LaAw.

R. S., Art. 522.

U. S. R. S, Sec. 5240.

1. Trust companies must pay examination fees in proportion to their
capital stock as provided by statute; and the Commissioner has no au-
thority to reduce these fees unless he reduces the fees for all banks of
the same class.

2. When a law ig plain, it should be held to mean what is plainly ex-
pressed, and unless exceptions are named, none can be allowed.

July 17, 1917.

Hon, Chas. 0. Austin, Commissioner of Banking, Capitol.

Dear Sik: Your letter presenting the question for determination
by the Attorney General reads substantially as follows:

“Article 522, R. 8., Texas, 1911, provides that the expense of every
general and special examination of our state banks shall be paid by the
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corporation examined in such amount as the Commissioner of Insurance
and Banking shall certify to be just and reasonable, but fixes g maximum
limit to such fees.

“The custom in this department from the time when this statute be-
came effective appears to have been to collect the maximum fees per-
mitted by law, of all banks examined. This ig as it should have been,
in my judgment, as the maximum fees are necessary to provide funds to
carry on the work and also are in many instances not commensurate
with the labor and time necessary to examine a large number of our
banks, by reason of the fact that such fees are based upon the capital
stock of the bank and not upon the assets thereof, and it quite often
happens that a bank with assets of $250,000, pays no more fee for exam-
ination that a bank with assets of less than half this sum. Very naturally
the larger the volume of assets of any bank, the greater the time an
labor necessary to a proper examination of such bank.

“On the other hand, we have one particular case in Texas of a trust
company with a capital stock of $600,000, and it limits its business ex-
clusively to the making and selling of mortgage loans. The examina-
tion of fhis company requires very little time, the examiners find it possi-
ble to work it in a day or less. Were this company engaged in a general
banking business and carrying a line of deposits commensurate with its
capital and its location, it would have a large volume of loans and dis-
counts which would require several days time to check and investigate,
and under these conditions the statutory fee of $125 per examination
would not be excessive. On the other hand, $125 is an excessive fee for
an institution te pay for an examinaton requiring six or eight hours, es-
pecially when it is considered that those examinations must be made at
least four times in each year.

“During the past year the management of this company has made re-
peated efforts to have this department reduce the fee for the examinations,
but consideration of their appeal has not been had, because of reasons of
business expediency.

“This Commissioner, however, is now inclined to the opinion that the
fee is excessive and that the company should have some relief, provided
such may be legally extended to it, and I desire to have your opinion as
to whether or not the Commissioner of Insurance and Banking may
legally and arbitrarily reduce the fee for examining any omne bank or
trust company in accordance with his judgment and discretion without
having to reduce the fees of all other banks operating under the super-
vision of this department. In other words, may 1 legally reduce the
examination fees of the company under discussion without reducing the
fees for all other corporations in like proportions?’’

R. 8., Art. 522, referred to by you, and which is Sec. 214, C. and H.
Banking Laws, in so far as it may be necessary to consider the same,
Teads as follows:

“The expense of every general ang special examination shall be paid by
the corporation examined in such amount as the Commissioner of Insur-
ance and Banking shall certify to be just and reasonable. Provided, such
expenses shall be paid in proportion to the amount of capital stock of
the various corporations as follows: Those with a capital stock of ten
thousand dollars shall not pay more than twelve and one-half dollars;
those with a capital stock of more than ten thousand dollars and not ex-
ceeding twenty-five thousand dollarg shall not pay more than fifteen dol-
lars; those with a capital stock of more than twenty-five thousand dollarg
and not exceeding fifty thousand dollars shall not pay more than twenty
dollars; those with a capital stock of more than fifty thousand dollars and
not exceeding one hundred thousand dollars shall not pay more than
thirty dollars; those with a capital stock of more than one hundred thou-
sand dollars and not exceeding two hundred and fifty thousand dollars
shall not pay more than thirty-seven and one-half dollars; those with a
capital stock of more than two hundred and fifty thousand dollars and .
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not exceeding five hundreqd thousand dollars shall not pay more than
seventy-five dollars; those with a capital stock of more than five hun-
dred thousand dollars and not exceeding one million dollars shall not
pay more than one hundred and twenty-five dollars; those with a capital
stock of more than one million dollars and not exceeding two million
dollars shall not pay more than one hundred and fifty dollars; those with
a capital stock of more than two million dollars and not exceeding four
million dollars shall not pay more than two hundred dollars; and those
with a capital stock exceeding four million dollars shall not pay more
than three hundred dolars. The permanent surplus of any such corpora-
tion shall be reckoned in ascertaining the fees for examination as a part
of its capital stock. All sums collecteq as examination fees shall be paid
by the Commissioner of Insurance and Banking directly into the State
Treasury, to the credit of the general revenue fund.” Cureton-Harris
Banking Laws of Texas, 276.

It is clear enough that the purpose of this provision is to enable the
State to collect from the banks a just compensation for the services
rendered by your Department in conducting examinations, and a
maintenance of your Department for such purpose. The statute has,
however, provided that in the payment of these expenses that the same
shall be ‘‘paid in proportion to the amount of capital stock of the
various corporations.”” Then follows a maximum schedule of fees
to be collected, based upon ecapital stock. You will note that the
amount to be collected is not, by this or any other statute, made pro-
portionate to the business done by the bank, the amount of deposits
carried, or the actual time of your examiners or of your Department
necessarily devoted to the examination of any bank. The Legisla-
ture has established a statutory rule by which the proportionate
amount of expenses shall be paid by the banks, and has made this
dependent upon the amount of capital of each bank. We are not able
to say that this Legislative rule is arbitrary or unjust, and in the
absence of clear showing that such a provision is arbitrary, we must
conclude that the Act is valid and one within the discretion of the
Legislature.

The fees fixed by the Federal Statutes for the examination of na-
tional banks are based upon the capital stock of the banks, and not
upon the business done by them, nor upon the deposits of such banks.
5 Fed. St. Ann., See. 5240. The National Bank Act has long been
in effect, and has proven, in the main, satisfactory and just. The
State in adopting such system has followed the National Bank Act,
and to now say that examination fees based upon the capital stock are
arbitrary would be to attack not only the State system, but the Na-
tional system as well, and to take a position which cannot be supported
either in fact or law.

It is quite true that in the instant case you present a state of facts
which apparently shows an injustice to the trust company to which
you refer, but this injustice does not arise out of the law, but out of
the fact that the trust company limits its business. The company
has, or could have and exercise under the law, all the powers of a
bank, and the fact that it does not do so is due wholly to its own
volition.

1t is quite true that the Legislature ought to have preseribed a dif-
ferent rule for companies of this character, but it has not done so, and
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since the statute expressly declares that the collections made by y'ou
shall be in proportion to the capital stock of the various corporations,
you cannot do other than follow the-statute.

The rule is that when a law is plain and nnambiguous, whether it
be expressed in general or limited terms, it should be held to mean
what has been plainly expressed. State vs. Delesdenier, 7 Texas, 76;
Anderson vs. Neighbors, 94 Texas, 236, and that where the Legisla-
ture has made no exception to the operatlon of a statute, the courts
should make none. Summers vs. Davis, 49 Texas, 555; MeAnally vs.
Ward Bros., 72 Texas, 344.

The statute plainly says that the expenses paid by the banks of the
State shall be in proportion to the amount of capital stock of the
various corporations. This, of course, necessarily means that the
proportion shall be the same, that is, if you fix one amount per thou-
sand dollars of capital for one bank, you must charge the same amount
per thousand dollars for all banks of that class, subject at all times
to the maximum charges prescribed by the statute. You are advised,
therefore, that you must charge the trust company to which you refer
the same fces that you prescribe for and charge other banks with
the same capital, and you cannot reduce the fees for this company
without reducing the fees for all other banks with the same capital.

Yours truly,
C. M. CureTON,
Iirst Assistant Attorney General.

P. NO. 1788—BK. 49, P. 416.

BaNks AND BANRING—ANTI-TRUST LiAws—MONOPOLY—STOCKHOLD-
ERS’ LIABILITY—CONSTITUTIONAL Law.

Constitution, Art. 16, Sec. 16. R. S., Arts. 376, 552, 5566, 7796, 7797.
Acts of 1889, Anti-trust Laws.

1. The actual owners of stock in a state bank are subject to the
double liability imposed by the Constitution and statute, regardless of
whether their names appear as stockholders or not.

2. The proxy and trustee agreement quoted in the opinion is sufficient
to show prima facie that the signers are stockholders in the state bank.

3. This being a trust agreement, the statute expressly makes the
signers who are the beneficiaries subject to the stockholders’ liability
imposed by our Constitution and laws.

4. The facts stated show a violation of the anti-trust laws of the State.

5. The banking business in this State is subject to the provisions of

the anti-trust laws,
July 19, 1917.
Hon, Chas. 0. Austin, Commissioner of Banking, Capitol.
Dear Sik: Your communication presenting the question for de-
termination by this office reads as follows:

“The Farmers Guaranty State Bank of M., Texas, has a capital stock
of $25,000. The First National Bank of M., Texas, has recently declared
a special dividend in the sum of $15,000, and this sum has been used to
pay for $15,000 par value of the stock of the Farmers’ Guaranty State
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Bank, and this stock has been issued to and is now held by G. W. N, a8
trustee for the respective stockholders of the First National Bank in the
same proportion as their respective holdings in said banks sustainsg to the
sum of $15,000, the par value of the stock purchased. So far as the
records of the Farmers’ Guaranty State Bank show, this $15,000 of stock
has been issued to G. W. N., Trustee, and there is nothing to show the
nature of his trust. Upon request of our bank examiner, Mr. N, has
furnished us with a copy of an instrument purporting to be signed by
various stockholders of the First National Bank and purporting to
create him their lawful attorney and trustee for the purpose of purchas-
ing and holding. this stock. This is an unusual transaction for Texas
banks, and this ig the first instance of the kind that has cone before the
department during the writer’s connection therewith. The questions I
desire to sumbit and upon which I beg to have your advice are:

“1st. Is this transaction, which was effected for the purpose of se-
curing and holding control of the Farmers’ Guaranty State Bank by the
stockholders of the First National Bank, in your judgment a violation of
the anti-trust laws of this State?

“2nd. Would the instrument executeq by the stockholders of the
First National Bank, appointing G. W. N. attorney in fact and trustee, be
a sufficient acknowledgement of the ownership by the respective stock-
holders of the First National Bank of stock in the Farmers’ Guaranty
State Bank to make them liable for the double liability upon state bank
stock, and in case of insolvency could we enforce their liability thereon,
if there is no other evidence of ownership of the stock than appears
above?

“You will understand that the practical effect of this arrangement is
to cause the First National Bank to become the owner and controller
and, in virtuality, the manager of the business of the Farmer’s Guaranty
State Bank.

“1 enclose (1) copy of instrument executed by the stockholders of the
First National Bank, (2) letter from cashier of the First Naticnal Bank
to our examiner, and (3) list of stockholders in First National Bank
who are the owners in fact of the stock now held in the name of G. W. N.,
trustee.”

The copy of the instrument referred to in this letter and which is
signed by the various parties whose names appear in the body of the
instrument, reads:

‘“State of Texas,
County of ———8M8 ——,

“Know all men by these presents, that we (here follow the names of
the stockholders of the First National Bank signing the instrument) do
hereby make, constitute and appoint G. W. N. of M., Texas, our true,
sufficient and lawful attorney, for us and in our name to apply our pro-
portion of the special dividend declared by the First National Bank of M.,
Texas, on the nineteenth day of April, 1917, to the purchase of the capi-
tal stock of the Farmers’ Guaranty State Bank of M,, Texas, in the pro-
portion of one share in said State Bank to every four shares we now hold
in the First National Bank of M., or the fraction thereof, said stock so
purchased to be issued to, and held by G. W. N. ag trustee for us, who
is hereby empowered to vote same and act for us as such trustee in all
particulars in our place and stead; and to do and perform all necessary
acts in the execution and prosecution of the aforesaid business in as full
and ample a manner as we might do if we were personally present.”

In addition to the facts disclosed in vour letter, vour Department
has informed us that the capital stock of the Flrst Natiornal Bank of
M. is $60,000. The enclosures also show that J. P. A. is president,
J. H D. is vice-president, S. J. M. is vice-president, and that G. W.
N. is cashier, with J. G. O. assistant cashier of the First National
Bank of M.
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We will answer your second question first. Your second question
is whether or not the instrument executed by the stockholders of the
First National Bank, appointing G. W. N, attorney in fact and
trustee, ete., is a sufficient acknowledgement of the ownership of stock
in the Farmers’ Guaranty State Bank to make them liable for the
double liability provided- by the Constitution and laws of this State
in the event it should become necessary to enforce the same. We beg
to advise you that this instrument is sufficient for the purpose stated.
We will now state the method of reasoning by which we have reached
this conclusion:

The constitutional provision of this State fixing the liability of
stockholders in State banks declares: ’

“Wach shareholder of such corporate body incorporated in this State,
so long as he owns shares therein, and for twelve months after the date of
any bona fide transfer thereof, shall be personally liable for all debts of
such corporate body existing at the date of such transfer, to an amount
additional to the par value of such shares so owned or transferred, equal
to the par value of such shares so owned or transferred.” Constitution,
Article 16, Section 16.

The statute concerning this same subject reads:

“Section 206. Stockholders’ Liability for Debts of Bank, etc., Defined.—
If default shall be made in the payment of any debt or liability contracted
by any bank, trust company, surety and guaranty company (or) savings
bank, each stockholder of such corporation, as long as he owns shares
therein, and for twelve months after the date of a transfer thereof, shall
be personally liable for all debts of such corporation existing at the date
of such transfer, or at the date of such default, to an amount additional
to the par value of such shares so owned or transferred, equal to the par
value of such shares so owned or transferred.”” (Revised Statutes, Article
552, Acts 1905, S. 8. 511, Section 59.)

C. & H. Banking Laws, Sec. 206, 262,

You will note that both the Constitution and the statute are explicit
about this matter. They declare without qualification that the stock-
holders of State banks shall be liable; no exceptions are made as to
stock subseribed for or held in the name of another, nor does any
exception arise out of any other contingency. These laws simply de-
clare that the stockholders shall be liable. 'When once the ownership
of the stock is established, the inquiry ends and potential liability at-
taches. This construction is consistent with the plain import of the
language both of the organic law and the statute; the meaning being
plain and no exception being specified, the letter of the constitutional
and statutory provisions must be followed, for the courts will not
declare an exception when the law declares none. State vs. Delesde-
nier, 7 Texas 76 ; McAnally vs. Ward Bros., 72 Texas 342.

This construction is in harmony with that given the National Bank
Act upon which our constitutional and statutory sections are hased.
The true owner of the stock in a bank is the one to be charged with
liability, and a sharcholder cannot avoid statutory liability by listing
his shares in the name of another. He may be charged, although his
name has never appeared upon the books of the bank. Ohio Valley
National Bank vs. Hulitt, 204 1J. 8. 162; Rankin vs. Fidelity Trust
Co., 189 U. 8. 252.
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In the present ease Mr. N. is clearly the trustee of the actual share-
holders. In such a case the actual owners are made liable by Revised
Statutes, Article 556, which reads in part as follows:

‘“No person holding stock in the corporation as executor, administrator,
guardian or trustee, and no person holding such stock as collateral se-
curity shall be personally subject to any liability as stockholder in such
corporation; but the person pledging such stock shall be considered as
holding the same, and shall be liable as stockholder accordingly. And
the estate and funds in the hands of such executors, administrators, guard-
jans or trustees, shall be liable in like manner and to the same extent as
the testator or intestate, or the ward or persons interested in such trust
funds would have been if he had been living and competent to act and
hold the same stock in his own name.” (R. S., Art. 5566.) C. & H. on
Banking Laws, Sec. 207.

This last quoted statute is somewhat indefinitely framed, hut is
sufficient to declare in statutory form that liability which would exist
even without this statute.

You are advised. therefore, that the actual owners of this stock are
subject to the double liability imposed by the Constitution and Iaws
of this State, and that the trust and proxy agreement entered into by
these stockholders is sufficient evidence to proye prima facie their
.ownership of the stock in the State bank. '

Your first question presents a matter cf more difficulty. It ap.
pears from the facts before us that the First National Bank of M.
and the Faremrs’ Guaranty State Bank of that city were competitors
in business, the former having a capital stock of $60,000 and the
latter of $25,000. As shown by the agreement, all the stockholiders
of the First National Bank entered into a contract, voting, trust and
trustee agreement by which Mr, N., the cashier of the First National
Bank, was authorized to take a special dividend of $15,000 dcclared
by the First National Bank, and purchase three-fifths of the eapital
stock of the Guaranty State Bank. The shareholders of a State
bank have a right to vote by proxy duly authorized in writing. C.
. & H. Banking Laws, Sec. 205; Acts of the Legislature, 1915, p. 208,

See, 4. Moreover, the stockholders of the bank have the right to enter
into a combination and agreement by which they vote their stock for
the purpose of electing a board of directors and contrelline {he benk.
‘Withers vs. Edmonds, 26 Texas Civil Appeals 189.

‘We know of no law nor rule which would prevent the stockholders
of a State bank from selecting some person as proxy holder, ¢ven for
the purpose of consummating an agreement to control the affairs of
the corporation. Likewise, we know of no law which would prevent
the selection of one man as trustee to purchase stock and aet as proxy
holder for one or more persons. This is done every day by the em-
ployment of brokers, agents and attorneys. There is no law azainst
the stockholders of a national bank owning shares or even a majority
or all of the shares in a State bank. Considered thus far and giving
the acts disclosed no larger meaning than that thus specified, no vio-
lation of the anti-trust or other laws of the State appears, but by
consideration of the whole matter a very different situation becomes
obvious, and we find ourselves upon dangerous ground.



OPINIONS 0N BaNKS AND BANKING. 155

Here, briefly, is the situation: The First National Bank and the
Guaranty State Bank are competing banks in a medium sized, pro-
gressive eity with sufficient business to sustain both banks. It is a
matter of common sense and common knowledge that if these two
banks ecome under the same management and submit themselves to one
“eontrol, that in the nature of things competition between them is at
an end.

‘With the foregoing general statements, we will proceed to examine
the anti-trust statutes of this State. Revised Statutes, Article 7796,
defining a trust, in so far as it is necessary here to be considered,
reads as follows: '

“Article 7796. ‘Trusts’ defined.—A ‘trust’ is a combination of capital,
skill or acts by two or more persons, firms, corporations or associations
‘of persons, or either two or more of them for either, any or all of the
following purposes:

“1. To create, or which may tend to create, or carry out restrictions

in trade or commerce or aids to commerce or in the preparation of any
product for market or transportation, or to create or carry out restric-
tions in the free pursuit of any business authorized or permitted by the
laws of this State.
+ “3  To prevent or lessen competition in the manufacture, making,
transportation, sale or purchase of merchandise, produce or commodities,
or the business of insurance, or to prevent or lessen competition in aids to
commerce, or in the preparation of any product for market or transporta-
tion.” Revised Statutes, 7796. ,

“Monopoly” is defined by Revised Statutes, 7797, which reads:

“Article 7797. ‘Monopoly’ defined.—A monopoly is a combination or
consolidation of two or more corporations when effected in either of the
following methods:

“1. When the direction of the affairs of two or more corporations is
in any manner brought under the same management or control for the
purpose of producing, or where such common management or control tends
to create a trust as defined in the first article of this chapter.

“2. Where any corporation: acquires the shares or certificates of stock
or bonds, franchise or other rights, or the physical properties, or any part
thereof, of any other corporation or corporations, for the purpose of pre-
venting or lessening, or where the effect of such acquisition tends to affect
or lessen competition, whether such acquisition is accomplished directly
or through the instrumentality of trustees or otherwise.”” Revised Stat-
utes, Article 7797,

The first question for determination is whether or not the busi-
ness of banking is limited, affected, or controlled by these articles of
the statute defining, prohibiting and punishing trusts and monopo-
lies. In the first anti-trust statute of this State, which was passed in
1889 and which corresponds with those portions of Article 7796 quoted
above, we find the following:

“Section 1. Be it enacted by the Legislature of the State of Texas:
That a trust is a combination of capital, skill, or acts by two or more per-
sons, firms, corporations, or associations of persons, or of either two or
more of them, for either, any, or all of the following purposes: First. To
create or carry out restrictions in trade. Second. To limit or. reduce
the production, or increase or reduce the price of merchandise or com-
modities. Third. To prevent competition in manufacture, making, trans-
portation, sale, or purchase of merchandise, produce, or commodities.
Fourth. To fix at any standard or figure, whereby its price to the public
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shall be in any manner controlled or established, any article or com-
modity of merchandise, produce, or commerce intended for sale, use, or
consumption in this State.”

You will note that the Act of 1903, which is the present law, quoted
above, materially changed the meaning and application of the original .
Act of 1889. From reading the two it will be observed that the scope
of the Act was broadened and made to apply not only to articles of
trade and commerce, but to ‘‘aids to commerce’’; also that the Anti-
trust Act was made to apply to any act or combination, the purpose
of which was ‘‘to create or carry out restrictions in the free pursuit
of any business authorized or permitted by the laws of this State.’”
These material and far reaching amendments to the law were made
subsequent to the opinion of the Supreme Court of the State in the
case of the Queen Insurance Company vs. The State, 86 Texas, page’
250, in which case the court held that the business of insurance was
not affected by the Anti-trust Act; that insurance was neither trade
nor commerce, and, therefore, insurance companies could with im-
punity enter into combinations of any kind and charactér (86 Texas,
264-265). In the course of this opinion the Supreme Court declareq
that insurance was not trade, traffic or commerce, but that ‘‘it is an
aid to commerce.’”’ Following this opinion and no doubt as a direct
result thereof, the Legislature in 1903 amended the anti-trust and
monopoly statutes, and made them apply not only to trade and com-
merce, but to aids to commerce and to any business authorized or
permitted by the laws of Texas., The banking business is, of course,
one authorized and permitted by the laws of Texas, and is, we be-
lieve, an ‘“aid to commerce.”’ The Supreme Court of the United
States has held that a dealer in exchange supplies an instrument of
cemmerce. Nathan v, Louisiana, 8 Howard, 73.

The business of a State bank, or rather the powers which it may
exercise, is set forth in, Revised Statutes, Art. 376, which reads:

“Section 72. Powers of Banking Corporations.—Every such corpora-
tion shall be authorized and empowered to conduct the business of receiv-
ing money on deposit, and allowing interest thereon, and of buying and
selling exchange, gold and silver coins of all kinds; of loaning money upon
real estate and personal property and upon collateral and personal securi-
ties at a rate of interest not exceeding that allowed by law; provided, that
no bank organized under this title shall loan more than fifty per centum
of its securities upon real estate; and no such bank shall make a loan on
real estate of an amount greater than fifty per centum of the reasonable
cash value thereof; also of buying, selling and discounting negotiable and
non-negotiable paper of all kinds, as well as 411 kinds of commercial paper.
(R. S., Art. 376; Acts, 1905, S. 8., 490, Sec. 3.)”” €. & H. Banking Laws,
Sec. 72, 83.

Manifestly, a corporation exercising those powers and functions is
aiding commerce and the country in a very practical and material
way. Argument would seem superfluous. Commerce cannot exist
without cash, credit and a system of quick, certain and inexpensive
exchange, These things ‘banks supply. They collect into great reser-
voirs the cash and eredit of the country, from which it is distributed
into industry and commerce in such amounts and at such times as
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business may demand. Banks are not unlike lakes and reservoirs in
which are collected surplus waters for redistribution for purposes of
irrigation, and are as essentially aids to commerce as the latter to
successful agricultural production. In faet, the Supreme Court of
the United States has declared the safety of the business of banking
to be one of the primary conditions of successful commerce. In the
case of Noble State Bank vs. Haskell, 219 U. S. 111, that eourt, in
referring to the guaranty of bank deposits, declares:

“It may be said in a general way that the police power extends to all
the great public needs. Camfield vs. United States, 167 U. S.,, 518. It
may be put forth in aid of what is sanctioned by usage, or held by the
prevailing morality or strong and preponderant opinion to be greatly
and immediately necessary to the public welfare. Among matters of that
sort probably few would doubt that both usage and preponderant opinion
give their sanction to enforcing the primary conditions of successful com-
merce. One of those conditions at the present time is the possibility of
payment by checks drawn against bank deposits, to such an extent do
checks replace currency in daily business., If then the Legislature of the
State thinks that the public welfare requires the measure under considera-
tion, analogy and principle are in favor of the power to enact it. Even
the primary object of the required assessment is not a private benefit, as
it was in the cases above, cited of a ditch for irrigation or a railway to a
mine, but it is to make the currency of checks secure, and by the same
stroke to make safe the almost compulsory resort of depositors to banks
as the only available means for keeping money on hand.”

We conclude, on the whole, then, that the business of banking is
within the protective, inhibitory and penal provisions of the anti-
trust laws of this State, and that banks and bankers are as much
bound to respect the anti-trust laws as are dealers in commodities.
This conclusion is in harmony with the opinions of this office on the
subject of banking, from the heginning. On January 11, 1912, the
Attorney General of the State, in an opinion written by the Hon-
orable John W. Brady, Assistant Attorney General, held that an
agreement entered into between the banking institutions of a city
prohibiting overdrafts, would be in violation of the anti-trust law; not
that any bank on its own motion might not prohibit overdrafts, but
that when two or more banks entered into a combination for this pur-
pose, that such combination violated the anti-trust laws. This opin-
ion was predicated upon the propositions that the banking business
was an aid to commerce, and was a business authorized and permitted
by the laws of this State and in which the statute prohibited any
agreement tending to restrict the business, In this opinion Judge
Brady in part said:

“The question now recurs: Does the practice of allowing overdrafts,
of the character above named, constitute commerce or aids to commerce?
There is strong authority for the proposition that bills of exchange, drafts,
checks and other like paper are commercial instruments to facilitate com-
merce, and, if not part of the commerce itself, fairly come within the term,
and may be designated as ‘aids to commerce’ (see 9 Mich.,, 241; Nathan
vs. Louisiana, 17 U. S, 5607); and the practice being legal, any agreement
or understanding by and between two or more banks of a city prohibiting
absolutely the granting of such privileges, upon the part of all the parties
to the agreement, would in our opinion create and tend to create and carry
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out restriction in commerce and aids to commerce and.would therefore
be violative of Section 1 of said Act,

‘“We are further of the opinion that such an agreement would create
and carry out restrictions in the free pursuit of a business authorized or
permitted by the laws of this State, within the purview of said statute.
The banking business is one authorized and permitted by the laws of the
State; and the making of loans in the way of overdrafts is a part of such
business, and a usual and familiar feature of modern banking. Indeed,
some of the authorities treat the same as a practical necessity in the con-
duct of such business, although this view is doubtless too broad. At all
events, when pursued with a reasonable degree of prudence and according
to the ordinary usage, it is free from illegality, under thepresent state
of the law, and any agreement or understanding whereby banks, parties
to the same, bind themselves not to grant this privilege to their customers,
creates and carries out restrictions in the free pursuit of their business
within the meaning of said statute. In the absence of such an agreement
or understanding, the banks would each be free to allow this privilege to
their customers; and, since they agree to discontinue the usage and prac-
.tice, they thereby necessarily restrict their freedom to act in a matter of
business, which they would otherwise be free to do. We cannot conceive
how it could be held that under such an agreement each party thereto
would not be restricting the free pursuit of the business of every other
party thereto, as well as his own business. It follows from what has
been said that an agreement of the character suggested would be illegal
and would subject the parties thereto to the penalties of the Act.” Vol
25, Opinions of the Attorney General, 171-2.

Prior to this time, however, the Attorney General had held that the
banking business was subject to the limitations of the anti-trust laws.
On February 28, 1907, the Attorney General held that any agree-
ment between banks to fix collection charges constituted restrictions
in violation of the anti-trust laws. In that cpinion the Attorney Gen-
eral in part said:

““You are respectfully advised that Subdivision 1 of Section 1 -of the
Anti-trust Act of 1903, defines a trust to be # % *. g combination
of capital, skill or acts by two or more persons, firms, corporations or
associations of persons, or either two or more of them for either, any, or
all of the following purposes: ‘To create or which may terd to create or
carry out restrictions in trade or commerce or aids to commence or in
the preparation of any product for market or transportation, or to create
or carry out restrictions in the free pursuit of any business authorized
or permitted by laws of this State.’

““Bills of exchange, drafts, and the character of paper to which you
refer are commercial instruments to facilitate commerce, and if not a
part of the commerce itself, clearly come within the term and may be
designated ‘an aid to commerce’ (9 Mich., 241; Nathan vs. Louisiana, 17
U. S., 507); and any combination, agreement, or understanling between
banks to fix the charge for collections, would, in my opinion, constitute a
restriction in commerce and aids to commerce, in violation of said act.

““Again. The understanding, if adopted and acted upon by any two or
more of the banks, would violate that provision of the same section
quoted, which prohibits the creation or‘carrying out of the restrictions
in the free pursuit of any business authorized or permitted by the laws of
this State. Collections such as you have mentioned are a part of such
business, and any understanding between banks to charge not less than
a certain rate for collections creates a restriction in the free pursuit of
that business within the terms of that act. The purpose of the law is to
encourage the widest character of competition between all persons engaged
in a similar business, and to prevent any understandings or agreements
whereby any such person can not exercise his own free judgment in
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carrying on his business, and perform the services incident thereto at
whatever price he may see fit to charge.”” Reports and Opinions of Attor-
ney General, 1906-1908, 393.

You are, therefore, advised that the business of banking in this
State is subject to the anti-trust laws, and those corporations and
individuals engaged in this business, violating the anti-trust laws, may
be punished the same as other persons violating the samée Acts,

We will next examine the agreement signed by the stockholders of
the First National Bank, under and by virtue of which they pur-
chased three-fifths of the stock in the State bank. We have hereto-
fore quoted the agreement, and an analysis of it will disclose that
the signers of the document agree:

(a) To appoint G. W. N. their attorney
(b) with authority to expend a special dividend of the First National
Bank '

(¢) in the purchase of three-fifths of the capital stock of the Far-
mers’ Guaranty State Bank of M.

(d) Such purchase to be in the same proportion that the contracting
parties own shares in the First National Bank

(e) the stock to be issued and held by N. as trustee for the named
shareholders of the First National Bank

(f) and to empower N. to vote such stock and act as trustee for the
shareholders of the First National Bank

(g) and to do and perform all necessary acts in the execution and
prosecution of the aforesaid business in as full and ample a manner as the
shareholders themselves might do if they were personally present.

Now, who is G. W. N.? He is cashier of the First National Bank,
subject to the direction and eontrol of these identical shareholders
of the First National Bank who have signed this agreement, and as
such cashier he is the chief executive officer of the First National
Bank, through whom its financial operations are conducted. Ledger-
wood vs. Dashiell, 177 S. W, 1010; Memphis Cotton Oil Company vs.
Gist, 179 S. W. 1090; First National Bank vs. Greenville Oil & Cotton
Company, 60 S. W., 828,

‘What have we then? Clearly we have a combination between the
signers of the contract heretofore quoted, for a combination is merely
a union or association of two or more persons in a joint or common en-
terprise. Gates vs. Hooper, 90 Texas, 565; Brownsville Glass Co. vs.
Apport Glass Co., 136 Fed., 245,

‘What have these parties combined? They have combined their
capital, that is, at least $15,000 of it, and their acts, and, we may
as well add, their skill as business men. What is the result of the
combination? The result of the combination is that the direction of
the affairs of the First National Bank and of the Guaranty State
Bank have been brought under one management and control, and
under the management and control of the agent and trustee of the
contracting parties, to wit, Mr. N, in such a manner as necessarily to
create and carry out restrictions in the banking business in the city
of M,

These are precisely the things which the statutes prohibit. Article
7796 defines a trust, among other things, to be a combination of capi-
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tal, skill or acts by two or more persons, firms, corporations or as-
sociations, for the purpose of creating or earrying out restrictions in
‘‘aids to commerce’’ or ‘‘to create or carry out restrictions in the
free pursuit of any business authorized or permitted by the laws of
this State.”” Article 7797, in defining a monopoly, declares that a
monopoly is a ecombination or consolidation of two or more corpora-
tions for the purpose of creating a trust, as just previously defined,
when such combination or consolidation is brought about by bringing
the direction of the affairs of the two or more corporations under the
same management, for the purpose of producing, or where such com-
mon management or control tends to create, a trust, as a {rust has
been previously defined by statute and in this opinion.

Under the facts before us, it cannot be doubted that the affairs of
the First National Bank and.the Guaranty State Bank have been
brought under a common management, and as these two corpora-
tions having been previously competing ones, the necessary effect of
such common management is to limit or destroy this competition, to
create and foster restrictions in the operation of a lawful business
and an aid to commerce,

You are, therefore, advised that the facts stated by you in your
letter show a violation of the anti-trust laws of this State. Of course,
an additional and thorough investigation of all the facts might possi-
bly put a different meaning upon the acts which have been done, but,
so far as the facts before us are concerned, the situation at the city
. of M. is one for your further consideration and investigation.

Yours truly,

C. M. CurgroN,
First Assistant Attorney General.

OP. NO, 1789—BK. 49, P. 430.
Co-OpeEraTIVE SAVINGS AND CoNTRACT Lo0AN CoMPANIES—COMMIS-
SIONER OF INSURANCE AND BANKING, POWER OF—
CONSTRUCTION OF LAW,

Acts, Thirty-fourth Legislature, First Called Session, Chapter 5.

1. The Commissioner of Insurance and Banking does not have the
right to examine corporations chartered under Chapter 5, Acts, First
Called Session of the Thirty-fourth Legislature, except with the consent
thereof.

2. This Act having described in detail the method of supervision and
control to be exercised by the Commissioner, and having the right of
examination, such right is impliedly denied.

July 20, 1917.

Hon, Chas. 0. Austin, Commissioner of Insurance, Capitol.

Dear Sir: Your letter of July 18, requesting interpretatioﬂ of
certain portions of the laws of this State governi.ng co-operative sav-
ings and contract loan companies, reads substantially as follows:
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“Chapter 5 of the General Laws of the First Called Session of the
Thirty-fourth Legislature of Texas provides for the incorporation and con-
duct of cooperative savings and contract loan companies.

‘‘Section 2 of this Act reads:

“ ‘All such corporations shall be under the supervision and control of
the Commissioner of Insurance and Banking.’

‘““Thig statute is very adroitly and skillfully prepared in such a manner
as to give a wonderfully broad scope of powers and functions to these
corporations and a woefully narrow scope of supervisory authority to the
Commissioner of Insurance and Banking. The transactions of the con-
cerns now operating under this law have been the source of many com-
plaints to this Department from those who have invested in their con-
tracts, and, while these complaints appear in most instances to be such
as naturally arise from the very nature of the business, the manner in
which their contracts are sold and the people to whom they are sold,
yet some of these complaints compel us to believe that these concerns are
inclined to take advantage of the liberality of the statute creating them,
and their freedom heretofore from -close supervision by this Department.

“I beg to request your opinion as to whether or not Section 2 quotel
above of the Act under discussion confers upon the Commissioner of
Insurance and Banking the authority to make examinations of the books,
accounts, securities and generally of the affairs and business of these cor-
porations, and if such authority is not implied by the Section quoted,
whether or not it exists by implication or otherwise in any part of the
Act referred to.”

Section 2 of Chapter 5, Laws of the First Called Session of the
Thirty-fourth Legislature, is a general provision declaring: ‘‘All
such corporations shall be under the supervision and control of the
Commissioner of Insurance and Banking.’” The statute, however,
does not content itself with this general direction. It describes in
detail the supervision and control which the Commissioner is to
exercise, and in our opinion his authority is limited in its exercise
by the details specified in the statute. Of course, supervision and
control merely means the right of oversight, with authority to exer-
cise a restraining and governing influence over the corporations in-
volved, for the purpose of regulating them. MeCarthy vs. Board of
Supervisors, 115 Pac., 459.

Under this statute, with its detailed provisions, the Commissioner
can only do what he is specifically authorized to do. The general
language of Section 2 has the effect only of designating the Commis-
sioner as the supervising authority, while the remaining sections set
forth the extent of this authority and the method and circumstances
by which it may be exercised. This would not include the right of
examination, except with the consent of the corporation, for the rea-
son that the right of examination is not specifically named, though
other rights are set forth in minute detail. These matters of detail
so mentioned are clearly matters of supervision and control, and, the
statute having thus undertaken to enwmerate the particulars of this
general duty and power of the Commissioner, the rule of construction
is that it will be presumed that all matters of detail have been men-
tioned which the Legislature intended. It is elementary that the
special intent in a law prevails over and limits the expression of a
general intent. Wallace vs. Williams, 101 Texas, 397.

In construing an Act of the Legislature, whenever it is found that
the Act makes a general provision apparently for all cases, and at

11-—Atty. Gen.
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the same time contains a special provision for a particular class of
cases, the special provision must govern as to the particular class.
Perez vs. Perez, 59 Texas, 322,

The principle underlying the rule thus enunciated applies with
equal force to the question here at issue. The rule ‘‘inclusio unius
exclusio alterius est’’ is a sound one, and followed by the courts of
this State. Mercein vs. Burton, 17 Texas, 210; and the Aect before
us having provided that your supervision and control is to be exercised
in a particular way, it impliedly forbids that it is to be exercised in
any other way. Etter vs. Missouri Pacific Railway Co., 2 White &
Wilson, See. 58. . .

The construction here given this mecasure is shown to he a correct

“one by the caption of this Act. The caption, in defining this Act
of the Legislature and undertaking to give its gencral meaning, after
declaring that it is an Act to regulate the business of these corpora-
tions, further says that it is an Act ‘“placing all such corporations,
persons, firms, associations and joint stock companies under the sup-
ervision and control of the Commissioner of Insurance and Banking,
as specified herein.”’ This caption has the effect of limiting the gen-
eral provisions relating to supervision and control to the definite ones
‘‘specified,’’ for the reason that the ecaption so expressly declares. In
this State the ecourts hold that the title or preamble of an act, which
we call the caption, may be resorted to in aid of the construction of
the act. State vs. Delesdenier, 7 Texas, 107; Walraven vs. Farmers’, .
etc., National Bank, 96 Texas, 331.

Aside from the foregoing matters discussed by us, you will recall
that in all of the statutes of this State authorizing examination by the
Commissioner of Insurance and Banking, specific and definite author-
ity is given for such examination. This matter of legislative history
and policy is an additional reason for our conclusion that the Legisla-
ture.did not intend to confer the power of examination upon the
Commissioner in the Act under discussion, for, otherwise, it would
have provided specifically for such examination,

I may mention also another matter which, while inadmissible in the
trial of a case, still may be considered by you. I refer to the incep-
tion of this measure and its legislative history. The writer of this
opinion wrote a bill on this subject, of which the present law is a
substantial copy, except in one respect. The measure prepared by
this office specifically gave the Commissioner the right of examina-
tion in sections of the bill which were substantially paraphrases of
the same character of authority conferred upon him with reference
to State banks, but whoever introduced the measure or caused it to
be introduced, omitted these sections of the proposed law when it
was introduced or passed through the Legislature. These remarks
are, of course, aliunde the record, but show, to my mind, that the
omission of the right of examination by the Legislature was purpose-
ful on its part and that the construction given the Aet as it finally
passed, to the effect that it does not grant the right of examination,
1s a correct one,

You are, therefore, advised that Section 2 of this Aet does not con-
fer upon the Commissioner of Insurance and Banking the authority
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to make examinations of the books, etc., of these corporations unless
the corporation will consent to such examination. It may be that in
certain cases the Commissioner will be unable to obtain sufficient in-
formation to discharge his statutory duties unless the right is granted
him to make the examination. If such a condition of affairs should
arige, the Commissioner would have the right to decline to issue the
. necessary license or certificates until the information required is
furnished him, which, of course, might necessitite an examination of
the affairs of the corporation, but, so far as the statute is concerned,
the right of examination is not granted.
Yours truly,
C. M. CuURrETON,
First Assistant Attorney General.

OP. NO. 1793—BXK. 49, P. 448

Banks AND BANKING—CRIMINAL Law.

Penal Code, Article 523.
1. An advertisement by a State bank reading, “The State of Texas
guarantees your deposit,”’ is in violation of Article 523 of the Penal Code.

July 18, 1917.
Hon. Chas, 0. Austin, Commissioner of Banking, Capitol.

Dear Sir: We enclose you herewith complaint made to the At-
torney General, together with an advertisement of a certain State
bank, in which it is stated that such bank ‘‘Solicits your business on
the following grounds.”’: Then follows an itemization of the grounds
réferred to, among which appears the following: ‘‘The State of
Texas guarantees your deposit.”

We have advised the party who gave us this information that the
matter had been referred to your Department for your consideration.
‘We attach to the file a carbon copy of our letter for your information.
In this connection, however, we desire to advise you that this adver-
tisement is in open violation of the Penal Code, Art. 523 (Cureton-
Harris Banking Laws of Texas, See. 370), which reads as follows:

~“Advertisement and Designation of Banks, etc.~——All guaranty fund
banks provided for by law are hereby authorized and empowered, if they
desire so to do, to publish, by any form of advertising which they may
adopt, or upon their stationery, the following words: ‘The non-interest
bearing and unsecured deposits of this bank are protected by the depos:
itors’ guaranty fund of the State of Texas. All bond guaranty banks
provided for by law are hereby authorized and empowered, if they
desire so to do, to publish, by any form of advertising which they -
may adopt, or upon their stationery, the following words: ‘The de-
positors of this bank are protected by guaranty bond under the laws
of this State.’ Said banks are authorized to use the terms ‘Guaranty
fund bank,” or ‘Guaranty bond bank,’ as the case may be, but they are
hereby prohibited from describing said forms of guaranty by any other
terms or words than herein named. Any guaranty fund bank or bond
security bank, or any officer, director, stockholder or other person, for any
such bank who shall write, print, publish, or advertise in any manner, or
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by any means, or permit any one for them, or for said bank, to write,
print, publish or advertice any statement that the deposits of any such
bank are secured otherwise than as permitted in this article, or who shall
make or publish any advertisement or statement to the effect that the
State of Texas guaranteeg or secures the deposits of any such bank or
banking and trust company, shall be deemed guilty of a misdemeanor, and,
upon conviction, shall be fined not less than one hundred dollars nor more
than five hundred dollars, or confined in the county jail for not less than
three months nor more than twelve months, or by both such fine and
imprisonment. Any person who shall write, print, publish or advertise
the above statement, authorized to be used by bond security banks or
guaranty fund banks, other than as herein authorized, shall be deemed
guilty of a misdeameanor, and, upon conviction, shall be fined not less
than two hundred dollars, nor more than five hundred dollars, or confined
in the county jail for not less than three months nor more than twelve
months, or by both such fine and imprisonment.”

You will note that this Article of the Code preseribes the language
which may be used in advertising the method which a State bank has
adopted for the protection of its depositors, and then makes it an
offense, punishable by fine cr imprisonment or by both, for a bank or
any of its officers, dirvectors or other person, to advertise the method
of protecting its depositors thus sclected in any other way than that
expressly provided by statute. It also expressly makes it an offense
for anyone to advertise that the State guarantees or secures the de-
posits of any bank or trust company.

It appears to us that the advertisement before you plainly violates
this statute, and we hand the matter to you for such consideraion and
action as may be proper under the circumstances.

Yours truly,
*C. M. CURETON,
First Assistant Attorney General.

.

OP. NO. 1801—BK. 50, P. 15.

Baxnks aND BANKING—CORPORATION—CONSTRUCTION OF Liaws.

Acts Thirty-fifth Legislature, Chapter 39.

Acts 1914, Third Called Session, p. 51, Section 10, 6, 10A.

1. Chapter 39, Acts Thirty-fifth Legislature, does not authorize State
banks to incur obligations in excess of their capital stock.

2. The Acts of 1914, Third Called Session, p. 51, Section 10, limits the
amount of indebtedness which State banks may incur to an amount equal
to their capital stock, with certain exceptions contained in Section 10A of
the same act.

3. Section 6 of the same act governs State banks in pledging securi-
ties.

4. These last named statutes, being banking statutes relating specially
to State banks, must be held to control, modify and limit the general
provision of the corporation law referred to in this opinion.

August 2, 1917,
Hon. Chas. 0. Austin, Commissioner of Banking, Capitol.
Dear Sir: We are in receipt of a letter from one of the State
banks, requesting the advice of this department, as follows:
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“I will thank you to advise me if the amendment to Article 1162 of
Chapter 3, Title 25, passed by the Thirty-fifth Legislature, p. 66, Acts of
Thirty-fifth Legislature, conferring upon corporations the power to borrow
money in excess of the amount of their authorized capital stock, applies
to State banks, and if, under it, State banks are authorized to borrow
money in excess of their capital stock.”

The Attorney General is not permitted to advise private individu-
als except where we bave previously passed upon the qustion. For
this reason, and for the additional reason that we think it proper that
all adviee to State banks should be directly by your Department, we
are taking the liberty of writing an opinion to you in answer
to this letter, and will also enclose the letter to you, in order that you
may advise this bank directly as to the proper construction of the laws
referred to.

The Aect of the Legislature mentioned in the quotation above was
passed by the Regular Session of the Thirty-fifth Legislature, and is
Chapter 39 of the General Laws passed by that session. It reads as
follows:

‘‘Corporations shall have power to borrow money on the credit of the
- corporation, and may execute bonds or promissory notes therefor, and
may pledge the property and income of the corporation.”

In answer to the inquiry, we advise that this new Act of the Leg-
islature applies to banks only in the most general sense, that is to say,
it has the cffect only of authorizing banks to borrow money and
pledge its property for the payment of the debt thus created. As
far as banks are concerned, it may be considered as a general expres-
sion only of the implied authority which banks, as corporations,
would have without any statute and which rights are clearly implied
from other provisions of the banking law.

The limitations on the amount of indebtedness which a bank may
create and the manner of pledging its securities are governed by
special provisions of the banking law, and, being made specially ap-
plicable to banks, supersede and control the general expressions of
authority contained in Chapter 39, above mentioned. Perez vs. Perez,
59 Texas 322; Scoby vs. Sweatt, 28 Texas 713.

The banking laws of this State contain special provisions limiting
the amount of indebtedness which may be incurred by a State bank.
Our statutes provide:

‘““No banking corporartion incorporated under the laws of this State
shall at any time be indebted or in any way liable to an amount exceeding
the amount of its capital stock at such time actually paid in and remain-
ing undiminished by losses or otherwise, except on account of demands of
the nature following:

‘“(a) Moneys deposited with or collected by it.

‘“(b) Bills of exchange or drafts drawn against money actually on
deposit to the credit of the corporation or due thereto.

‘“(e¢) Liabilities to the stockholders of the association for dividends
and reserve profits.

*“(d) Liabilitieg incurred under the provisions of the Federal Reserve
Act.

‘“(e) This section shall not apply to any guaranty executed by any
trust company whose demand deposits are not in excess of its interest
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bearing deposits, provided such trust company is not a member of a federal
reserve bank.

“¢(f) Provided further, that upon a permit obtained in writing from
the Commissioner of Banking any bank may borrow a sum not in excess
of its unimpaired surplus in addition to its capital stock. (Acts 1914,
Third Called Session, p. 51, Section 10.”

C. and H. Banking Laws, Section 86.

The provision thus quoted clearly limits the amount of indebted-
ness which may be incurred by a State bank, and declares in effect
that it cannot become indebted in an amount exceeding its capital
stock, except on account of demands, the nature of which is stated
above,

One other exception is also contained in the Aects of 1914, 3 8. S, p.
52, Sec. 10-A, C. & H. Banking Laws, Sec. 87. The same Act of the
Legislature in Section 6, governs the pledge of securities as well.
These last articles, being ones which relate to State banks, must be
held to control, modify and limit the general provisions of the corpor-
ation law referred to in the ecommunication to us.

You are advised, therefore, that State banks do not have authority
to create debts in excess of their capital stoek, except in the manner
specified in the banking statutes quoted and cited.

Yours very truly,
C. M. CURETON,
First Assistant Attorney General.

OP. NO. 1855—BK. 50, P. 298.

BANKS AND BANKING.

Acts, Thirty-third Legislature, Third Called Session, Chapter 3.

Acts, Thirty-fifth Legislature, Chapter 202. '

1. An unincorporated bank cannot be approved as a reserve agent for
a State bank. .

2. A State bank may keep funds on deposit in an unincorporated bank.

3. Such deposits are not subject to the loan limitations of the State

banking law.
December 22, 1917.
Hon. Charles 0. Austin, Commassioner of Banking, Capitol.
DEar Sir: Your letter of December 17, requesting the advice of
the Attorney General, presents the question to be determined as fol-
lows:

““An old and well established private banking house in Texas controls
a small State bank, and the latter has been carrying large amounts of
cash on deposit with the private bank for some time. The attitude of
this Department is that any balance carried by a State bank with a private
or unincorporated banking house cannot be counted as legal reserve by
the State bank, but must be considered as a loan thereto and subject to
the limitations of the statutes limiting loans to any individual, firm or
corporation. Being controlled by the private bank, the management of
the State bank refuses to comply with our request to reduce the balance
with the private bank to within 25 per cent of their capital and certified
surplus of the State bank.
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“Kindly advise us if the State bank is within its legal rights in carrying
balances with the private bank in excess of 25 per cent of its capital and
surplus, or whether they may carry unlimited balances with the private
bank, and, if so, whether or not the Commissioner would be authorized to
approve the private bank as a legal reserve agent for the State bank.”

Briefly stated, the questions for cur examination are three:

First, may an unincorporated bank be approved by the Commis-
sioner as a reserve agent for a State bank; second, may a State hank
keep money deposited in an unincorporated bank; and third, may
the amount deposited in an unincorporated bank be in excess of
twenty-five per cent. of the capital and surplus of the State bank
making the deposit:

In answer to the first question, we bheg to advise you that an unin-
corporated bank cannot be approved as a reserve agent for a State
bank chartered under the laws of this State. This was the ruling of
this Department made in an opinion dated August 28, 1915, and pub-
lished on page 731 of Banking Laws of Texas by C. and H. The
exact page is 736 of said volume. From that opinion we quote the
following, which is still applicable:

“Only a bank incorporated under the laws of the- State of Texas, or
chartered and operated under the laws of the United States, or of some
other State of the Union, may become the reserve agent of a bank char-
tered under the laws of this State.

‘‘Section 3, Chapter 3, General Laws passed by the Third Called Session
of the Thirty-third Legislature, in part, reads as follows:

‘ ‘“Twelve-twentieths of the reserve fund, or any part thereof, of a bank
with 'a capital stock of less than $25,000.00, or nine-fifteenths of the
reserve fund, or any part tnereof, of a bank with a capital stock of
$25,000.00 or more, together with the current receipts, may be kept on
hand or on deposit payable on demand in any bank or banking association
of the State of Texas, or any bank, banking association or trust company
regularly chartered and operating under the laws of any State or under
the laws of the United States, approved by the Commissioner of Insurance
and Banking, and having a paid up capital stock of fifty thousand dollars
or more; but the deposit in any one bank or trust company shall not
exceed twenty per cent of the total deposits, capital and surplus of the
bank making the deposit.’

By the use of the phrase ‘of any bank or banking association of the
State of Texas, or any bank, banking association or trust company regu-
-larly chartered and operating under the laws of any State or under the
laws of the United States, approved by the Commissioner of Insurance
and Banking,’ etc., the Legislature clearly meant incorporated banks, and
did not mean private unincorporated banks.

“The section just quoted requires that such reserve agent shall have a
paid up capital stock of $50,000.00 or more. The phrase ‘a paid up capital
stock’ clearly applies only to institutions capable of issuing capital stock
in the usual sense of those words, which can only refer to a corporation.

“You are, therefore, correct in your opinion that the law does not per-
mit the Commissioner of Insurance and Banking to approve an unincor-
porated bank as reserve agent for either the commercial or savings de-
partments of a bank chartered under our laws.”

We, therefore, reiterate what we have heretofore said, and state
that an unincorporated bank cannot be approved as a reserve agent
for a bank chartered under the laws of Texas. Therefore, all sums
of money deposited by the State bank in an unincorporated bank can-
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not be ‘considered by the Commissioner in determining the amount of
reserve which the bank has on hand, but we are of the opinion that a -
State bank can deposit its funds in an unincorporated bank without
the necessity of limiting the amount of the deposit to twenty-five per
cent. You will note that Section 7 of Chapter 205, General Laws of
the Thirty-fifth Legislature, on page 473, declares that the limitation
on loans shall not apply to balances due from correspondents subject
to draft; the loan limitation, therefore, does not apply where the
amount on deposit in an unincorporated bank is, in fact, a mere de-
posit and balanee due subject to draft. Of course, state banks are
compelled to transact business with unincorporated banking firms,
and in the transaction of such business they necessarily have balances
on deposit with such unincorporated banks. Where this has been
done in good faith, then the loan limit does not apply, but where a
loan is in reality made to an unineorporated bank under the guise of
a mere deposit accumulated or made in the ordinary transaction of
business, then, of course, the loan limit does apply, and the simulated
transaction would have no effect on the actual facts.
Yours very truly,
C. M. CURETON,
First Assistant Attorney General.

OP. NO. 1863—BK. 50, P. 325.
BANKS AND BANKING—FRANCHISE TAXES—TAXATION.

Revised Statutes, Article 7393.

The fact that a part of the capital, surplus and undivided profits of -
a corporation is invested in United States bonds which are non-taxable
does not relieve the corporation from paying the whole of its franchise
tax, calculated in the manner prescribed by statute.

January 14, 1918.
Hon. George F. Howard, Secretary of State, Capitol.

Dear Mg, Howarp: Your letter of the 10th, accompanied by the
letter of the Texas Bank & Trust Company of Galveston, presents for
determination of the Attorney General the question as to whether or
not the fact that the ecorporation named has a pertion of its capital,
surplus and undivided profits invested in United States bonds exempts
it from paying any part of its franchise tax, as preseribed by the
franchise tax act of this State.

Revised Statutes, Article 7393, prescribes the amount of franchise
taxes payable by corporations chartered under the laws of Texas.
This article reads as follows:

‘““Article 7393. Tax to be paid by domestic corporations.—Except as
herein provided, each and every private domestic corporation heretofore
chartered, or that may hereafter be chartered, under the laws of this
State, shall on or before the first day of May of each year, pay in advance
to the Secretary of State a franchise tax for the year following, which
shall be computed as follows, viz: Fifty cents on each one thousand
dollars, or fractional part thereof, of the authorized capital stock of such
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corporation, unless the total amount of capital stock of sueh corporation
issued and outstanding, plus its surplus and undivided profits, shall
exceed its authorized capital stock; and in that event the franchise tax of
such corporation for the year following shall be fifty cents on each one
thousand dollars of capital stock of such corporations issued and out-
standing, plus its surplus and undivided profits; provided, that such fran-
chise tax shall not in any case be less than ten dollars; provided, that,
where the authorized capital exceeds one million dollars, such franchise
tax shall be fifty cents for each one thousand doliars up to and including
one million dollars, and for each additional one thousand dollars, in
excess of one million dollars, it shall be twenty-five cents.”

The courts of this State have held that the tax prescribed by this
article of the statute is a franchise or privilege tax, and not a pro-
perty tax. Gaar-Scott vs. Shannon, 115 8. W., 363.

“Franchise’” is the general franchise granted a corporation, giv-
ing it the right to exist and do business by the exercise of corporate
powers granted by the State. Joyce on Franchises, Sections 5 and 6.

The franchise of a bank is separable from its corporate property,
is of value to the members of the corporation, and is considered in
law as separate and distinet from the property which the corpota-
tion may acquire. Joyce on Franchises, Scction 34.

Ordinarily a franchise tax is the tax imposed by the State upon the
privilege of being a corporation and exercising corporate functions,
and is not, therefore, upon the property of the corporation. Joyce on
Franchises, Section 425, page 755.

The franchise tax in this State is imposed on corporations without
regard to the property in which the capital, surplus and undivided
profits of the corporation are invested. The question is whether or
not that portion of the capital, surplus and undivided profits in
this State invested in Government bonds, must be deducted from the
amount of the capital, surplus and undivided profits in estimating the
amount of franchise tax due. We think not. We think that the
Legislature has simply used the amount of capital, surplus and undi-
vided profits as a method of measuring the franchise tax which the
particular corporation should pay, and that it is not a property tax
on the property of the ecorporation and, therefore, not a tax upon the
property in which the capital, surplus and undivided profits are
invested.

In the case of Home Insurance Company vs. New York, 134 U, S,,
594, the facts were as follows: The capital of this company was
$3,000,000, and a dividend of $150,000 was declared at the time named
in the statement of facts, making altogether a ten per cent dividend
on its ecapital stock. A portion of this capital was invested in United
States bonds, to wit, about $2,000,000. The New York law at the
time the controversy arose, levied a franchise tax in the following
manner: If the dividend or dividends made or declared during
the preceding year amounted to six per cent. or more upon its capi-
tal stock, then the tax rate would be one-fourth mill upon the capi-
tal stock for each one per cent. of the dividends. The purpose of the
act was to fix the amount of the tax each year upon the franchise
or business of the corporation by the extent of the dividends upon
its capital stock, or, where there were no dividends, then upon the
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actual capital stock during the year. The Supreme Court of the
United States sustained this tax, holding that it was not a tax in
terms upon the eapital stock of the company, nor upon any bonds
of the United States composing a part of that stock, and that refer-
ence was made to the capital stock and dividends for the purpose only
of determining the amount of the tax to be exacted each year. Con-
cerning the matter, the court in part said:

W

“The right or privilege to be a corporation, or to do business as such
body, is one generally deemed cf value to the corporators, or it would
not be sought in such numbers as at present. It is a right or privilege by
which several individuals may unite themselves under a common name
and act as a single person, with a succession of members, without dissolu-~
tion or suspension of business and with a limited individual liability. The
granting of such right or privilege rests entirely in the discretion of the
State, and, of course, when granted, may be accompanied with such con-
ditions as its legislature may judge most befitting to its interests and
policy. It may require, as a condition of the grant of the franchise, and
also of its continued exercise, that the corporation pay a specific sum to
the State each year, or month, or a specific portion of its gross receipts,
or of the profits of its business, or a sum to be ascertained in any con-
venient mode which it may prescribe. The validity of the tax can in no
way be dependent upon the mode which the State may deem fit to adopt
in fixing the amount for any year which it will exact for the franchise.
No constitutional objection lies in the way of a legislative body prescribing
any mode of measurement to determpe the amount it will charge for the
privileges it bestows. It may well seek in this way to increase its revenue
to the extent to which it has been cut off by exemption of other property
from taxation. As its revenues to meet its expenses are lessened in one
direction, it may look to any other property as sources of revenue, which
is not exempted from taxation. Its action in this matter is not the subject
of judicial inquiry in a federal tribunal. As was said in Delaware Rail-
road Tax Case, 18 Wall.,, 206, 231: ‘The State may impose taxes upon
the corporation as an entity existing under its laws, as well as upon the
capital stock of the corporation or its separate corporate property. Anl
the manner in which its value shall be assessed and the rate of taxation,
however arbitrary or capricious, are mere matters of legislative discre-
tion. It is not for us to suggest in any case that a more equitable mode
of assessment or rate of taxation might be adopted than the one prescribed
by the Legislature of the State; our only concern is with the validity of
the tax; all else lies beyond the domain of our jurisdiction.” ”’

Continuing further, the ecourt held that the case would not be af-
fected if the entire capital was invested in non-taxable securities. It
said in part:-

“The tax in the present case would not be affected if the nature of the
property in which the whole capital stock is invested were changed and
put into real property or bonds of New York, or of other states. From
the very nature of the tax, being laid upon a franchise given by the State,
and revocable at pleasure, it cannot be affected in any way by the char-
acter of the property in which its capital stock is invested. The power
of the State over the corporate franchise and the conditions upon which
it shall be exercised, is as ample and plenary in the one case as in the
other. :

“In some states the franchises and privileges of a corporation are de-
clared to be personal property. Such was the case in New York with
reference to the privileges and franchises of savings banks. They were
so declared by a law passed in 1866, and made liable to taxation to an
amount not exceeding the gross sum of the surplus earned and in the-
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possession of the banks. The law was sustained by the Court of Appeals
of the State in Monroe Savings Bank vs. City of Rochester, 37 N. Y., 365,
369, 370, although the bank had a portion of its property invested in
United States bonds. In its opinion the court observed that in declaring
the privileges and franchises of a bank to be personal property the Legis-
lature adopted no novel principle of taxation; that the powers and priv-
ileges which constitute the franchises of a corporation were in a just sense
property, quite distinct and separate from the property which. by the use
of such franchises, the corporation might acquire; that they might be
subjected to taxation if the Legislature saw fit so to enact; that such
taxation being within the power of the Legislature, it might prescribe a
rule or test of their value; that all franchises were not of equal value, their
value depending, in some instances, upon the nature of the business
authorized, and the extent to which permission was given to multiply
capital for its prosecution; and that the tax being upon the franchises and
privileges, it was unimportant in what manner the property of the corpora-
tion was invested. And the court added: ‘It is true that where a State
tax is laid’upon the property of an individual or a corporation, so much
of their property as is invested in United States bonds is to be treated,
for the purposds of assessment, as if it did not exist, but this rule can
have no application to an assessment upon a franchise, where a reference
to property is made only to ascertain the value of the thing assessed.
And again: ‘It must be regarded as a sound doctrine. to hold that the
State, in granting a franchise to a corporation, may limit the powers to
be exercised under it and annex conditions to its enjoyment, and make it
contribute to the revenues of the State. If the grantee accepts the boon,
it must bear the burden.’

“This doctrine of the taxability of the franchises of a corporation with-
out refernce to the character of the property in which its capital stock or
its deposits are invested is sustained by the judgments in Society for
Savings vs. Coite, 6 Wall.,, 594, and Provident Institution vs. Massachu-
setts, 6 Wall,, 611, which were before this court at December term, 1867.
In the first of these cases it appeared that a law of Connecticult of 1863
provided that savings banks in that State should make an annual return
to the Controller of Public Accounts ‘of the total amounts of all deposits
in them, respectively, on the first day of July in each successive year,’
and should pay to the Treasurer of the State a sum equal to three-fourths
of one per cent on the total amount of deposits in such banks on those
days, and that the tax should be in lieu of all other taxes upon the banks
or their deposits. On the first day of July, 1863, the Society for Savings,
one of the banks, had invested over $500,000 of its deposits in securities
of the United States, which were declared by Congress to be exempted
from taxation by State authority, whether held by individuals, corpora-
tions, or associations. 12 Statutes, 346, Chapter 33, Section 2. Upon
the amount of its deposits thus invested the seciety refused to pay the
sum equal to the prescribed percentage. In a suit brought by the Treasu-
rer of the State to recover the tax, the payment of which was thus refused,
the Supreme Court of Connecticut held that the tax was not on property
but on the corporation as such. The case being brought here, the judg-
ment was afirmed, this court holding that the tax was on the franchise of
the corporation and not upon its property, and the fact that a part of the
deposits was invested in securities of the United States did not exempt
the society from the tax. Said the court: ‘Nothing can be more certain
in legal decision than that the privileges and franchises of a private cor-
poration, and all trades and avocations by which the citizens acquire a
livelihood, may be taxed by a State for the support of the State govern-
ment. Authority to that effect resides in the State independent of the
Federal government, and is wholly unaffected by the fact that the corpo-
ration or individual has or has not made investment in Federal securi-
ties.” Pp. 606-607.

“It was contended in that case that the deposits in the bank were
subjected to taxation from the fact that the extent of the tax was deter--
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mined by their amount. But the court said: ‘Reference is evidently
made to the total amount of deposits on the day named, not as the
subject matter for assessment, but as the basis for computing the tax
required to be paid by the corporation defendants. They enjoy important
privileges, and it is just that they should contribute to the public burdens.
Views of the defendants are, that the sums required to be paid to the
treasury of the State is a tax on the assets of the institution, but there
is not a word in the provision which gives any satisfactory support to
that proposition. Different modes of taxation are adopted in different
States, and even in the same State at different periods of their history.
Fixed sums are in some instances required to be annually paid into the
treasury of the State, and in others a prescribed percentage is levied on
the stock, assets or property owned or held by the corporation, while
in others the sum required to be paid is left indefinite, to be ascertained
in some mode by the amount of business which the corporation shall
transact within a defined period. Experience shows that the latter mode
is better calculated to effect justice among the corporations required to
contribute to the public burdens than any other which has been devised,
as its tendency is to graduate the required contribution to the value of
the privileges granted and to the extent of their exercise. Existence of
the power is beyond doubt, and it rests in the discretion of the Legisla-
ture whether they will levy a fixed sum, or if not, to determine in what
manner the amount shall be ascertained” P. 608.”

This case and one of the authorities cited by it were approved by
the Supreme Court of the United States in the case of Kansas City
Railway vs. Kansas City, 240 U. 8., 232. In discussing the case
there before the court, which was a franchise tax act, the Supreme
Court said:

“The authority of the State to tax this privilege, or franchise, has
always been recognized and it is well settled that a tax of this sort is
not necessarily rendered invalid because it is measured by capital stock
which in part may represent property not subject to the State’s taxing
power. Thus, in Society for Savings vs. Coits, 6 Wall.,, 594, 606, 607,
the power to levy the franchise tax was deemed to be ‘wholly unaffected’
by the fact that the corporation had invested in Federal securities; and
in Home Ins. Co. vs. New York, 134 U. 8., 594, 599, 600, it was held
that a tax upon the privilege of being a corporation was not rendered
invalid because a portion of its capital (the tax being measured by divi-
dends) was represented by United States’ bonds. These cases were cited
with distinet approval, and the rule they applied in distinguishing be-
tween the subject and the measure of the tax was recognized as an es-
tablished one, in Flint vs. Stone Tracy Co., 220 U. 8., 107, 165.”

It appears to us that it is unnecessary to cite additional anthorities.
The franchise tax levied by the Texas act has been declared by our
own courts to be a franchise or privilege tax. The Supreme Court
of the United States has held that this tax may be imposed, even
though the capital of a corporation be invested in Government bonds
or other nontaxable securities.

We, therefore, advise you that the merc fact that the corporation
making inquiry of you has invested a portion of its capital, surplus
and undivided profits in United States bonds which are nontaxable,
would not exempt the corporation from paying any part of its
franchise tax on its capital, surplus and undivided profits caleulated
as prescribed in the statutes.

Very truly yours,
C. M. CuUrgToON,
First Assistant Attorney General.
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_OP. NO. 1865—BK. 50, P. 335.

Banks AND BaNEING—TAXATION.

R. S., Arts, 376, 380, 7521, 7522.

U. 8. Statutes, Sec. 5219.

Federal Farm Loan Act. Sec. 26.

1. State Banks have authority to invest in Farm Loan Bonds of the
Federal Land Bank at Houston.

2. Funds invested in such bonds enjoy the same immunity from taxa-
tion as United States Government bonds.

3. State Banks as corporations pay no taxes except taxes on their real
estate, but each individual shareholder pays taxes on his shares of stock
the same as he does on other personal property.

4. In determining the assessable value of each share of stock there
should be first deducted from the bank’s total assets the assessed value
of its real estate, and then assign to each share its proportionate part
of the residue; the result will be the assessable value of each share of
the stock upon which its owner must pay taxes.

5. In determining the value of shares of stock in a State bank the
assets of these corporations invested in Federal Farm Land Bank Bonds,
or United States Government Bonds, should be considered and treated
as any other portion of the assets of such banks for the purpose of taxa-
tion and should not be eliminated from the value of the total assets.

January 14, 1918.
To His Excellency, Hon. W. P. Hobby, Governor of Texas, Capitol,
Dear GoverNor HosBy: Your letter of December 14, requesting
the advice of the Attorney General, reads in substance as follows:

“Will you kindly favor this office with an opinion upon the following
questions:

“1, «LCan State and National banks lawfully invest their funds in Farm
Loan Bonds issued by the Federal Land Bank of Houston, under authority
of the Federal Farm Loan Act?

_*“2. 1f a State or National bank has invested a part of its funds in such
Farm Loan Bonds, does such bank with reference to such investment,
enjoy the same immunity from taxation as if such funds were invested in
United States Government Bonds?’”’

Permit us to say before undertaking to answer your inquiry that
we have some hesitancy in undertaking to make a ruling with refer-
ence to National banks for the reason that these corporations are
directly and peculiarly under the administration of the Comptroller
at Washington, and we would not desire, without the consent of this
officer, to make a ruling on the question. )

We will therefore eonfine our opinion to the questions propounded
with reference to State banks.

‘We are of the opinion that State banks ecan invest their funds in
Farm Loan Bonds issned by the Federal Land Bank at Houston for
the reason that State banks are authorized by Article 376 Revised
Statutes to buy and sell all kinds of commercial paper. This is the
general corporation section relating to the powers of all State banks.

Article 380 Revised Statutes confers upon State banks incorporated
as trust companies as well, specific authority to buy and sell bonds.
But the first article of the Statute mentioned gives in general terms
authority to State banks to buy and sell all kinds of ecommercial
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paper and is sufficient to authorize State banks to invest in the bonds
of the Federal Land Bank.

Your sccond inquirv is whether or not when the funds of a State
hank are invested in Farm Loan Bonds these funds so invested would
enjoy the same immunity from taxation as if these funds were in-
vested in United States Government Bonds.

In reply to this, we beg to advise that the Farm Loan Act ex-
pressly cxempts bonds of Federal Land Banks from taxation and
that this exemption is sufficient to make them non-taxable under the
Texas Jaws. and that these bonds cannot be taxed as such any more
than can United States Government Bonds. However, were we to
end this opinion at this point there might be some misunderstanding
as to the effect on the question of taxation which an investment in
these securities might have on a State bank. We beg therefore to
direct vour attention to the manner in which Statc hanks are taxed.

Articele 7522, Revised Statutes reads as follows:

“Every banking corporation, State or national, doing business in this
State shall, in the city or town in which it is located, render its real
estate to the assessor of taxes at the time and in the manner required
of individuals At the time of making such rendition the president or
some other officer of said bank shall file with said assessor a sworn state-
ment showing the number and amount of the shares of said bank, the
name and residence of each shareholder, and the number and amount of
shares owned by him. Every shareholder of said bank shall, in the city
or town where said bank is located, render at their actual value to the
assessor of taxes all shares owned by him in such bank; and in case of
his failure so to do, the assessor shall assess such unrendered shares as
other unrendered property. Bach share in such bank shall be taxed only
for the difference between its actual cash value and the proportionate
amount per share at which its real estate is assessed. The taxes due upon
the shares of banking corporations shall be a lien thereon, and no banking
corporation shall pay any dividend to any shareholder who is in default
in the payment of taxes due on his shares; nor shall any banking corpo-
ration permit the transfer upon its books of any share, the owner of which
is in default in the payment of his taxes upon the same. Nothing herein
shall be so construed as to tax national or State banks, or the share-
holders thereof, at a greater rate than is assessed against other moneyed
capital in the hands of individuals.”

You will observe from the foregeing article that State banks as
corporations pay no taxes except taxes on their real cstate, but that
each individual shareholder pays taxes on his shares of stock in the
bank the same as he does on other personal property. However, each
share of stock is taxed only for the difference between its actual cash
value and the proportionate amount per share to which the bank’s
real estate is assessed. In other words, in determining the assessa-
ble value of each share of State bank stock vou first deduct from the
total value of the bank’s property the assessed value of its real estate
and then assign to each share of stock his proportion of this residue.
The construction of the Statute just given is one made by the courts
of this State. ‘

In the case of City of Marshall vs. State Bank of Marshall, 127 S.
W., 1083, the Court held that Article 7522, quoted above, operates to
except incorporated State banks from the provisions of Article 7521
in so far as that article provides a basis of assessing the personal
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property of such banks, and provides a means of taxing the personal
property of State banking corporations in the hands of the share-
holders so that a State bank as a corporation is not liable for any
taxes except those assessed against its real property.

The next question then to be determined is whether or not in de-
termining the valuc of shares of stock in a State hank for taxation the
investments made by it in bonds of the Federal Liand Bank should
be deducted from the value of its personal property. We are com-
pelled to answer this question in the negative. Our opinion is that
the amount of the State bank’s eapital stock, or other assets, which
has been invested in Farm Land Bank Bonds should be included in
the value of the bank’s assets just as much as any other part of its
capital should be included.

Section 26 of the Federal Farm I.oan Act exempts the bonds of
Federal Land Banks and the income derived therefrom from Federal,
State, municipal and local taxation, but it is no broader in its terms
than the cxemption governing United States bonds. They are all
alike exempted from State, Federal, municipal and local taxation,
but it is well settled that the fact that a State bank may have its as-
sets invested in United States bonds does not prevent the State from
taxing the sharves of stock in the bank at the full value of the bank’s
assets less the value of its real estate, even though these assets are
invested in United States bonds, which are non-taxable.

States derive their authority to tax shares of stock in National
banks from Scction 5219 of the United States Statutes, but the right
to tax shaves of stock in- State banks exists independently of this
statute for the State requires no leave to tax the stock in its own
corporations.

Home Saving Bank vs. Des Moines, 205 U. S., 516.

It follows therefore that the holdings of the courts with reference
to State banks where a portion of their assets are invested in non-
taxable securities apply with equal force to State banks whose assets
are invested in non-taxable securities. . )

The “‘proposition is that the State may value for taxation, shares
of stock in national banks at their actual value without regard to the
fact that part of, or the whole of the capital of the corporation may
be invested in non-taxable State and Federal securities.”” Harrison
vs. Vines, 46 Texas, 15; Adair vs. Robinson, 6 T. C. A., 275; Brown
vs. First National Bank, 175 8. W. 1126; Home Savings Bank vs.
Des Moines, 205 U. 8., 516; Palmer vs. MeMahon, 133 U. S., 666;
Van Allen vs. The Assessors, 3 Wall., (U. 8.), 581; People vs. The
Commissioners, 4 Wall. (U. S.), 244. See, also, the notes on page 158,
5 Federal Statutes, Annotated. In the case of Brown vs. First Nat-
ional Bank, which is the latest expression of our courts upon this
question, complaint was made that the trial court had erred in giv-
ing to the jury a charge in which they were told that in determining
the value of shares in the national bank for purposes of taxation, that
they should deduct the value of all United States bonds owned by
the bank. The Court of Civil Appeals held that this was crror. say-
ing:
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“The objection to this charge is that it ‘instructs the jury to deduct the
value of all United States bonds owned by the banks in determining the
value of bank stock for taxation.’” This objection is well taken. While
it is well settled that United States bonds cannot be taxed, it is also well
settled that stockholders of banks cannot have deducted, in determining
the value of bank stock for taxation, the value of such bonds owned by
the bank. Adair vs. Robinson, 6 Texas Civ, App., 275, 25 S. W., 734;
Van Allen vs. Assessors, 3 Wall,, 573; 18 L. Ed., 229; Home Savings Bank
vs.-Des Moines, 205 U. 8., 516; 27 Sup. Ct., 571; 51 L. Ed., 901. In the
case last cited the Supreme Court of the United States, speaking through
Mr. Justice Moody, said:

‘“‘Although the States may not in any form levy a tax upon United
States securities, they may tax, as the property of their owners, the shares
of banks and other corporations whose assets consist in whole or in part
of such securities, and in valuing the shares for the purpose of taxation
it is not necessary to deduct the value of the national securities held by
the corporation whose shares are taxed.’

“Following this statement of the court is an elaborate discussion of the
question, with a citation of many authorities, and it seems that anything
we might add thereto would be superfluous.”” (175 S. W., 1126.)

In the case of Palmer vs. McMahon, supra, the Supreme Court of
the Tlnited States, among other things, said :

“We have decided that so much of the capital of national and State
banks as is invested in United States securities cannot be subject to State
taxation (People vs, Commissioners of Taxes for New York; 2 Black., 620;
Bank Tax Case, 2 Wall., 200), but that shares of bank stock may be taxed
in the hands of their individual owners at their actual instead of their
par value (People vs. Commissioners of Taxes, etc., 94 U. 8., 415; Hep-
burn vs. School Directors, 23 Wall.,, 480), without regard to the fact that
part or the whole of the capital of the corporation might be so invested.
* * %*» 133 U. S, 666.

In the case of Home Savings Bank vs. Des Moines, cited above, the
Supreme Court of the United States, among other thmrrs said rela-
tive to this question, the following:

‘““Although the States may not in any form levy a tax upon United States
securities, they may tax, as the property of their owners, the shares of
banks and other corporations whose assets consist in whole or in part of
such securities, and in valuing the shares for the purposes of taxation
it is not necessary to deduct the value of the national securities held by
the corporation whose shares are taxed. The right to tax the shares of
national banks arises by congressional authority, but the right to tax
shares of State banks exists independently of any such authority, for the
State requires no leave to tax the holdings in its own corporations. The
right to such taxation rests upon the theory that shares in corporations
are property entirely distinct and independent from the property of the
corporation. The tax on an individual in respect to his shares in a cor-
poration is not regarded as a tax upon the corporation itself. This dis-
tinction, now settled beyond dispute, was mentioned in McCulloch vs.
Maryland, 4 Wheat., 316, where, in the opinion of Chief Justice Marshall,
declaring a tax upon the circulation of a branch bank of the United States
beyond the power of the State of Maryland, it was said that the opinion
did not extend ‘to a tzx imposed on the interest which the citizens of
Maryland may hold in this institution, in common with other properties
of the same description throughout the State.” The distinction appears,
however, to have been first made the basis of a decision in Van Allen
vs. the Assessors, 3 Wall.,, 573. The National Bank Act, as amended in
1864 (Rev. Stat., Sec. 5219), permitted the States to include in the valu-
ation of personal property for taxation the shares of national banks ‘held
by any person or body corporate’ under certain conditions not necessary
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here to be stated. Acting under the authority of this law, the State of
New York assessed the shares of Van Allen in the First National Bank
of Albany. At that time all the capital of the bank was invested in
United States securities, and it was asserted that a tax upon the individual
in respect of the shares be held in the bank was, unless the holdings in
the United States securities were deducted, a tax upon the securities them-
selves. But a majority of the court held otherwise, saying, by Mr. Justice
Nelson: ‘The tax on the shares is not a tax on the capital of the bank.
The corporation is the legal owner of all the property of the bank, real
and personal; and within the powers conferred upon it by the charter,
and for the purposes for which it was created can deal with the corporate
property .as absolutely as a private individual can deal with his own.
# % % The interest of the shareholder entitles him to participate in
the net profits earned by the bank in the employment of its capital, during
the existence of its charter, in proportion to the number of his shares;
and upon its dissolution or termination to his proportion of the proverty
that may remain of the corporation after the payment of its debts. This
is a distinct independent interest or property, held by the shareholder
like any other property that may belong to him. Now, it is this interest
which the act of Congress has left subject to taxation by the States, under
the limitations prescribed.’

“In an opinion, in which Justices Wayne and Swayne joined, Chief
Justice Chase dissented from the judgment upon the ground that taxation
of the shareholders of a corporation in respect of their shares was an
actual though indirect tax on the property of the corporation itself. But
the distinction between a tax upon the shareholders and one on the cor-
porate property, although established over dissent, has come to be in-
extricably mingled with all taxing systems and cannot be disregarded
without bringing them into confusion which would be little short of chaos.

“The Van Allen case has settled the law that a tax upon the owners of
shares of stock in corporations in respect of that stock is not a tax upon
United States securities which the corporations own, Accordingly, such
taxes have been sustained by this court, whether levied upon the shares
of national banks by virtue of the congressional permission or upon shares
of State corporations by virtue of the power inherent in the State to tax
the shares of such corporations.”

It appears to us that these authorities definitely settle the proposi-
tion that the State may tax the shares of stock in either a State or Na-
tional bank and that such a tax is not one upon non-taxable securilics
in which the assets of the corperation may be invested. In the light
of these authorities we have reached the conclusion that the tax on the
shares of stock in a State bank is not a tax upon the capital stock,
surplus, undivided profits or income derived from nontaxable securi-
ties even though the State bank does own Farm Land Bank Bonds
or United States Bonds which within themselves are non-taxable.

We therefore accordingly advise that in determining the valuation
of shares of stock in a State bank the assets of these corporations in-
vested in Federal Farm Land Bank Bonds should be considered and
treated as any other portion of the assets of such banks for the pur-
pose of taxation and should not be eliminated from the assets thereof
when it comes to a question of taxation.

‘We do not understand that this conclusion is at variance with the
opinion of the Honorable Charles E. Hughes, former Justice of the
Supreme Court of the United States, copy of which was furnished
us for consideration in the course of this inquiry.

Yours truly,
C. M. CURETON,
First Assistant Attorney General.

12—Atty. Gen.
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OP. NO. 1864—BK. 50, P. 344.
Banks aND BANKING.

Revised Statutes, Arts, 491, 503, 506, 508 and 1136,

A county judge, who is a director and cashier of a State bank which
has adopted the bond security system of protecting its depositors, has
authority to approve the bond executed by such bank for such purpose.

January 15, 1918.
Hon, Chas. O, Austin, Commissioner, Insurance and Banking De-
partment, Capitol. :

DEear Sir: Revised Statutes, Article 491, provides that bonds exe-
cuted by State banks protecting the depositors on the bond security
system, shall be approved by the county judge of the county in which
the bank is domiciled. The approval of the county judge of the bond
is simply necessary in order for it to be filed by the Commissioner of
Insurance and Banking. That the approval of the county judge is
rather advisory for the benefit of the Commissioner of Insurance and
Banking, than to be considered as a final passing on the solvency of
the bond is clearly shown by Revised Statutes, Article 503, which
provides that the Commissioner may examine into the solvency of
the bond and make an appropriate charge against the bank for such
purpose.

Revised Statutes, Article 506 further enforces this conclusion as
does article 508, both of which provide for additional bonds, or addi-
tional sccurity, npon the happening of cerfain contingencies. This is
notably so as to Article 508, which provides that where a bond is
found by the banking board to be insufficient, the board shall cause
the filing of a new or additional bhond. The conclusions reached by
the Commissioner of Insurance and Banking and the State Banking
Board, with reference to the sufficieney of a bond, are enforced by
legal proceedings hy the Attorney General.

Therefore, in considering the effect of the approval of the bond
provided for by Article 491, we have rcached the conclusion that
the action is merely a preliminary aection, rather for the advice of
the Commissioner of Insurance and Banking and the State Banking
Board, whose final duty it is to pass upon the solvency and sufficiency
of such bond. Therefore, we do not attach to the approval of the
bond by the county judge that importance and effect which might
otherwise attath to it. We do not believe that it affects the validity
of the bond, as an instrument sufficient to bind the bank and the
sureties thereon, and, such being the evident purpose and effect of
the approval of the county judge of these bonds, we have reached
the conclusion that his act in approving the same is ministerial,
rather than judicial. It is true that he is required to ascertain cer-
tain facts; that is to say, the facts as to the solvency of the sureties
on the bond. In doing so, he exercises some judgment and some dis-
cretion, but the conclusions reached by him are not final and, as sug-
gested above, are rather advisory in their nature for the information
of the Commissioner of Insurance and Banking, than in the nature
of a judgment or decree of the court. If his action, in approving the

.
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bond, was a judicial act tantamount to a decree of the court then, of
course, it could not be nullified or be set aside by the Commlssmner
of Insurance and Banking or by the State Banking Board. His act,
in approving the bond, amounts to no more than a letter of advice
from the county judge to the Commissioner of Insurance and Bank-
ing, and the effect of it is to say: ‘I have investigated the sureties
on this bond and find they are solvent.”” It is true that this is a
prerequls1te to the right to file the bond in the office of the Commis-
sioner, but it does not follow that the approval is the judgment and
deeree of a court, nor that the act of the judge in making the in-
vestigation and approving the same was one in the exercise of judizial
authority.

Therefore, we do not believe that the Constitution and Rev1sed
Statutes, Article 1736, prohibiting the county judge from sitting ¢
any case,”’ wherein the judge may be interested, has any apphca’uon
and, therefore there is no provision in the statute for the appomtmg
of a speelal judge to pass upon a bond where the county mdge 1s
interested in the bank. If the approval of such a bond was ‘‘a case’
under the Constitution and laws of the State, then Judge Hunter,
who is eashier of the Van Horn State Bank, (the bank tendering the
bond in this case,) would be disqualified to act, for he is the cashier
and a director. Williams vs. City National Bank, 27 S. W., 147.

As suggested above, the approval of this bond is not ‘‘a case,’’ and,
therefore, not W1th1n either the Constitution or the statute. Our
opinion that the action of the county judge in appr oving this bond is
simply an executive or ministerial function, requiring some measure
of discretion, is sustained by the fact that thls character of power is
frequently conferred upon county judges. Clark vs. Finley, 54 S.
W., 343.

Havmcr reached the conclusion that the approval of a bond of this
chalacter is not ‘““a case’’ under the Constitution and laws of this
State providing for the appointment of a special judge, we will pro-
ceed to ascertain whether or not Judge Hunter had authority to ap-
prove this bond. We have reached the conclusion he did have. For
the sake of argument, it may be granted that his relationship to the
bank was such that but for the necessity of his approval, he would be
disqualified. We do not find it necessary to say whether or not he
was disqualified to act in an administrative or executive capacity in
approving this bond. The fact about the matter is, the statute has
provided for no one else to approve a bond of this character e\cept
the county judge, we having prev1ously determmed in this opinion
that the approval of the bond was not ‘‘a case,”’ wherein a special
judge could be appointed.

It should be noted here that the interest of Judge Hunter, in the
.result of any action which may be taken on this bond, is small, to
say the least of it. Under the statute, the bank is bound for all its
debts anyway, and this bond adds nothlng to the bank’s burdens nor
to what Judge Hunter might lose in the event of its insolvency. In
cases of this character the authorities have held that an officer, who
might otherwise be disqualified, may act, although he is interested, for
the reason that there is no other persen provided by law who may act.
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The principle, as stated in Mr. Throop’s Work on Public Officers,
Section 609, is as follows:

“We must, however, notice here one exception to the common law rule,
as it applies also in cases where the power to be exercised is of a quasi-
judicial character. It relates to the case where a judge, although inter-
ested, is the only one who can administer justice between the parties.
The rulings on this subject were fully reviewed by a distinguished judge
of the Court of Appeals of New York, who declared his deduction there-
from as follows: ‘That where a judicial officer has not so direct an
interest in the cause or matter, that the result must necessarily affect him,
to his personal or pecuniary loss or gain; or where his personal or pe-
cuniary interest is minute, and he has so exclusive jurisdiction of the
cause or matter, by constitution or by statute, as that his refusal to act
will prevent any proceeding in it; then he may act, so far as that there
may not be a failure of remedy, or, as is sometimes expressed, a failure
of justice.” ”

You are, therefore, advised that the approval of the bond in this
case by the county judge was, in our opinion, valid,
Respectfully,
C. M. CURETON,
First Assistant Attorney Generdal.
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OPINIONS ON CORPORATIONS.
OP. NO. 1657—BK. 48, P. 136.

‘WAREHOUSE CORPORATIONS.

Acts Third and Fourth Called Sessions, Thirty-third Legislature, Chapter
A corporation chartered under the Permanent Warehouse Act cannot
engage in the business of a cotton buyer.

September 2, 1916.
Hon. F. C. Weinert, and Hon. Peter Radford, Managers, Warehouse
and Marketing Department, Capitol.

GENTLEMEN: You have transmitted to this department a letter
from the Farmers’ Union Warehouse Company at Hondo, Texas,
with the request for an opinion of the Attorney General on the ques-
tion propounded in that letter. The letter is in substance, as follows:

“I would like to have your opinion with reference to the following:
I am buying cotton on the street from the farmers on limits furnished
each day by wire from cotton merchants in Houston, Texas, and at six
o’clock I wire in the number of bales that I have bought that day on the
limits furnished. Of course, I buy it enough below the limit to make a
small profit for the ‘warehouse company, and I want to know whether or
not I have the right to do this in the name of the warehouse company.
I am also handling grain on the same plan.”

We assume that the Farmers’ Union Warehouse Co. is a corpora-
tion chartered under the permanent warechouse act of this State.
We are of the opinion that the question should be answered in the
ngative. A warehouse company incorporated under this act has
no authority to buy cotton or other products, as is being done in
this instance by its manager, in the name of the warehouse. The
powers of a corporation are strictly limited to those granted by the
statutes authorizing their incorporation. Railway Co. vs. Browns-
ville, 45 Texas, 88; Railway Co. vs. Morris, 67 Texas, 692 While
natural persons may make any contract or perform any aet not pro-
hibited by law, corporations can only do things which by express
grant or necessary implication, they are authorized to do, by the
statute. Rue vs. Missouri Pacific Ry. Co., 74 Texas, 474. This rule
applies to every class of corporation. Ry. Co. vs. Morris, 67 Texas,
692. The rule may be said to be statutory in this State, for section 2
of Article 1122 requires that the charter of a corporation shall set
forth the purpose for which it is formed; while article 1140 author-
izes a corporation to own personal and real property, such as its
corporate purposes may require. These two articles of the statute
make it quite clear that a corporation must have a purpose, and it
can only own property appropriate for carrying into effect this pur-
pose. However, Revised Statutes, Art. 1164, renders it certain that
a corporation cannot use its assets except for its authorized purpose
This article reads:
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““No corporation, domestic or foreign, doing business in this State shall
employ or use its stock, means, assets or other property, directly or in-
directly, for any other purpose whatever than to accomplish the legitimate
objects of its creation or those permitted by law.”

3

This article of the statute has been amended, but not in so far
as the language above is concerncd, as applicable to the present in-
quiry.

From the authorities cited and the statutes quoted and referred to,
it is apparent that warehouse and marketing ecorporations cannot en-
gage in the purchase of cotton in the manner referred to in the letter
enclosed, unless such right is granted by the statutes authorizing the
chartering of this elass of corporations. Seection 19 of the Perman-
ent Warehouse and Marketing Act in part reads as follows:

“Corporations chartered hereunder shall have the right to erect, pur-
chase or lease, and to operate warehouses, buildings, elevators, storage
tanks, silos and such other places of storage and security as may be neces-
sary for the storage, grading, weighing and classification of cotton, wool,
wheat, corn, rice, alfalfa, fruit, silage and other farm, orchard and ranch
products, and all weights, grades and classes shall be made in accordance
with the standards of weights, grades and classes prescribed by law and
by the board of supervisors.”

Section 21 of the same act sets forth additional powers of corpora-
tions of this character, and in part reads:

‘“‘Corporations chartered hereunder shall have the right to act as ware-
housemen and charge for their services as such and do and perform gen-
erally all things which may be done or performed by warehousemen. Such
corporations shall also have the right to sell in the market all such prod-
ucts of the ranch, orchard and farm on a commission basis or such other
basis as may be agreed upon by them with their customers. Corporations
chartered hereunder shall have the right to purchase or construct or lease
all such warehouses, landings and buildings as may be necessary for their
business. They shall have the right to employ such other instrumen-
talities and agencies as may be necessary for the storing, preserving and
marketing of farm, orchard and ranch products to the best advantage of
their members and customers; provided, that at least sixty per cent of
the shareholders engaged in such business shall be engaged in farming,
horticulture or stock raising as a business. Corporations chartered here-
under shall have the right to loan money upon products placed in their
warehouses; provided, that the amount loaned thereon shall not exceed
seventy-five per cent of the market value of the property so placed with
them, except that they may loan eighty-five per cent of the then market
value of cotton and wool placed with them. <Corporations chartered here-
under shall have the right to loan money upon chattel mortgages, to their
members only, for the purpose of enabling them to make and mature their
crops, but such chattel mortgages shall always be upon property double
the amount in value of money loaned thereon. Corporations chartered
hereunder shall have authority to loan money on crop mortgages, but such
crop mortgages must always be the first mortgage thereon exclusive of
the landlord’s lien, and shall always be seecured by an acreage which under
the ordinary general conditions would produce double the amount loaned
thereon. Corporations chartered hereunder may invest their capital stock
and surplus in a home office building. They may also invest such capital
stock, surplus and undivided profits in United States bonds, Texas State
bonds, county, city, district and municipal bonds and road bonds in the
State of Texas; provided, such bonds are issued by authority of law and
interest upon them has never been defaulted. Such corporations shall
never have any right to receive deposits nor discount commercial paper
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generally, but may make such character of loans and investments as are
herein provided for; provided, however, such corporations shall never be
permitted to loan money upon chattel mortgages, crop mortgages or per-
sonal security, except to their members, and then only to enable them to
make, mature and gather their crops or market their ranch products.”

The foregoing excerpts state substantially the powers and pur-
poses of corporations chartered under the permanent warchouse and
marketing act. You will note that these corporations are not author-
ized to buy cotton in the manmer and for the purpose specified in
your inquiry. Nor do we belicve that the purchase of cotton in the
manner suggested is incidental necessarily to any granted powers.
On the contrary, we are of the opinion that the purchase of cotton
in the manner suggested, by the corporation, and the use of its
money for such purpose would be unauthorized and a misuse of the-
funds of the corporation. It is immaterial that the operation might
be profitable to the corporation. Further authorities bearingz upon
this subject are:

R. 8., Arts. 1140, 1164, 1167.

Ry. Co. vs. Morris et al.,, 67 Texas, 699.

Fort Worth Ry. Co. vs. Rosedale Ry. Co., 68 Texas, 176.
Irrigation Co. vs. Vivian, 74 Texas, 173.

Sabine Tram Co. vs. Bancroft, 40 S. W., 839.

Rue vs. Mo. Pac. Ry. Co., 74 Texas, 479.

Thomas vs. Ry. Co., 101 U. 8., 81.

North Side Ry. Co. vs, Worthington, 88 Texas, 562.
Indianola vs. Gulf Ry. Co., 56 Texas, 594.

Ency. of Law, Vol. 7, p. 700.

People vs. Chicago Gas Co., 17 Am. St. Rep., 319.
Franklin vs. Lewiston Inst., 28 Am. Rep., 9.

Buffet vs. Troy Ry. Co., 40 N. Y., 176.

Yours very truly,
C. M. CURETON,
First Assistant Attorney General.

OP. NO. 1654—BXK. 48, P. 141.
CORPORATIONS—COMMERCIAL CLUBS—STATE CHAMBER (¥ (OMMERCE.

1. Corporations chartered under the laws of Texas may contribute
to purely religious, charitable and eleemosynary institutions regardless
of the extent of the activities of the latter, where such institutions are
bona fide and have been in operation for one year prior to the contribu-
tion.

2. Corporations may contribute to local commercial organizations so
long as these local organizations confine their activities to local affairs,
and are free from any political purpose or connection.

3. While corporations have authority to contribute to local commer-
cial organizations, yet they do not have authority to contribute to a local
commercial organization which in turn makes contributions to a State
commercial organization, for the reason that they would be doing in-
directly that which they have no authority to do directly.

4. Corporations chartered under the laws of this State have no au-
thority to contribute to a State chamber of commerce, or other State
commercial organizations,
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- September 6, 1915,
Homnorable James E. Ferguson, Governor, Capitol.

DEar Sir: Your communication, together with the enclosures, pre-
sents for the determination of the Attorney General, a questicn,
whether or not local commiercial clubs to which contributions aré made
by corporations, can, without violating the laws of this State, con-
tribute their funds to the Texas State Chamber of Commerce for the
purpose of forwarding the purposes of that institution.

The letter of the Honorable Morris Stern, President of the Texas
State Chamber of Commerce, enclosed by you, states:

“The Texas State Chamber of Commerce was the direct outcome of a
meeting of some two hundred shippers of Texas held in Austin on May
- 81st to discuss proposed advances in rates. At that meeting, there de-
veloped an insistent demand for some sort of a state-wide organization
that would be entirely free from political affiliation, which might devote
its co-operative interests to the benefit of the State at large; an organiza-
tion that might express profitably and intelligently public opinion on
questionsg of state-wide interest that did not have a direct reflex in the
political situation.”

We conclude from other portions of Mr. Stern’s letter, as well as
the letter of Mr. Hanes of the Galveston Commercial Association, that
the general purpose of the Texas State Chamber of Commerce is to do
for the State at large what is ordinarily done by local chambers of
commerce. Mr. Stern’s letter also makes it plain in his communica-
tion, that it is the purpose of those organizing the Texas State Cham-
ber of Commerce, to keep it free from political activities. The diffi-
culties of the situation confronting Mr. Stern, and the conclusion of
others having at interest the welfare of the Texas State Chamber of
Commerce, is stated by him in part as follows:

“At the convention held in Dallas for the purpose of organizing the
Texas State Chamber of Commerce, the objection was raised by Mr. Joe
Hirsch, president of the Texas Bankers Association, that under this law
with the word ‘local’ in it, it meant that no corporation could contribute
to any association except those located within the city where the cor-
poration has its domicile. Mr. McCormick, of the Chamber of Commerce
of Fort Worth, stated that his chamber of commerce had been advised
that under this law no chamber of commerce or commercial body in the
State could contribute to the Texas State Chamber of Commerce. The
‘Convention decided to organize and to determine whether, under this
law, the organization could prove practical; or, if not, then to make an
effort to have the law changed so that the Texas State Chamber of Com-
merce could work as a clearing house of the commercial bodies of the
State.

“Since the convention, we have submitted this to several attorneys
and have had their opinion that under this law corporations are permitted
to contribute only to local commercial bodies not engaged in any way in
political matters, and that these local bodies are not permitted to con-
tribute to a central commercial body. We have furthermore been in-
formed that under this law corporations can not contribute to any asso-
ciation until such association has been organized for more than one year
prior to the contribution.”
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1.

Aside from our desire to comply with your request and the wgen-
eral importance of the question involved, the high standing and char-
acter of the officers of the Texas State Chamber of Commerce, have
made us feel the importance of the matter and the duty we owe to de-
termine the issues in such manner, that the conclusions reached may
be safely foilowed.

II1.

The question for determination may be re-stated as follows: Can
corporations chartered under the laws of Texas contribute their funds
to the Texas State Chamber of Commerce, either directly or through
the instrumentality of contributions made by local chambers of com-
merce to which such corporations have in turn contributed?

IIT.

A eorrect answer to these question involves a eonsideration of var-
ious statvter of this State. Subdivision 4 of Article 1140, R. S., 1911,
in preseribing the powers of private corporations authorizes them ‘‘to
purchase, hold, sell, mortgage or otherwise convey such real and per-
sonal estate as the purposes of the corporation shall require, and also
to take, hold and convey such other property, real, personal or mixed,
as shall be requisite for such corporation to acquire in order to ob-
tain or secure the payment of any indebtedness or liability due, or
belonging to, the corporation.”’

Subdivision 7 of the same article grants authority to corporations
““‘to enter into any obligation or contract essential to the transaction
of its authorized business.”’

These sub-divisions of this article of the statute make it quite
plain that corporations can only own such property and enter into
such obligations as may be required for the success of the enterprise
or the purposes for which they are chartered. It will be noted that
subdivision 7 declares that corporations can only make such contracts
and enter into such obligations as are essential to the transaction of
their authorized business. ‘

R. 8. Article 1164, as amended by chapter 102, General Laws passed

at the Regular Session of the Thirty-fourth Legislature, reads as fol-
lows:

“No corporation, domestic or foreign, doing business in this State, shall
employ or use its stock, means, assets or other property, directly or in-
directly, for any purpose whatever other than to accomplish the legiti-
mate business of its creation, or those purposes otherwise permitted by
law; provided that nothing in this section shall be held to inhibit cor-
porations from contributing to any bona fide association, incorporated
or unincorporated, organized for and actively engaged for one year prior
to such contribution in purely religious, charitable or eleemosynary ac-
tivitieg, nor to local commercial clubs or associations or other local civic
enterprises or organizations not in any manner nor to any extent, directly
or indirectly, engaged in furthering the cause of any political party, or
aiding in the defraying the expenses of any candidate for office, or de-
fraying or aiding in defraying the expenses of any political campaign, or
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political headquarters, or aiding or assisting the success or defeat of any
question to be voted upon by the qualified voters of this State or any
subdivision thereof. Provided, that the provisions of this Act shall not
in any wise affect any suit now pending in this State on the behalf of the
State of Texas for any violation of unlawful contributions by any corpora-
tion.

“Sec. 2. If any officer, agent or employe of such commerecial clubs,
associations or other civic enterprise or organization, shall use or permit
the use of any money contributed to such organizations by said corpora-
tions, to further the cause of any political party, or to aid in the election
or defeat of any candidate for office, or to pay any part of the expenses
of any political campaign, or political headquarters, or to aid in the suc-
cess or defeat of any political question to be voted on by the qualified
voters of the State or any subdivision thereof, such officer, agent or em-
ployve, shall be deemed guilty of a mlsdemeanor and upon conviction
shall be punished by a fine of not lefs than twenty-five nor more than
one thousand dollars.

“Sec. 3. The fact that there is now no law whereby corporations
may contribute to enterprises of the nature herein named, the crowded
condition of the calendar and the near approach of the end of the session,
constitute an emergency and an imperative public necessity requiring
that the constitutional rule that bills shall be read on three several days
in each House be suspended, and that this Act take effect, and be in
force from and after its passage, and it is so enacted.”

Article 1164, prior to its amendment by the Thirty-fourth Legis-
lature, reads:

“No corporation, domestic or foreign doing business in this State shall
employ or use its stock, means, assets or other property, directly or in-
directly for any other purpose whatever than to accomplish the legitimate
objects of its creation or those permitted by law.”

Articles 1165-1166 and 1167 of which group Article 1164, hoth
before and since its amendment is a part, reads as follows:

“Art, 1165. Restrictions upon creation of debts.—No corporation, do-
mestic or foreign, doing business in this State, shall create any indebt-
edness whatever except for money paid, labor done, which is reasonably
worth at least the sum at which it was taken by the corporation, or prop-
erty actually received, reasonably worth at least the sum at which it was
taken by the corporation.

“Art. 1166. Contributions to political parties or candidate, etc., by
corporation officers, etc., forbidden.—No corporation, domestic or foreign,
doing business in the State shall, directly or indirectly, contribute or pay
any part of its assets, property or funds to any political party, or to any
officer or campaign manager of any political party, or to any person what-
soever, for or on account of such party, nor to any candidate for any
office, before or after nominations are made, or to aid in defraying the
expenses of any candidate for office, or to any person for or on account
of aid in defraying the expenses of a candidate for office, or to any person
whatsoever, for, or on account of aid in maintaining or defraying the ex-
penses of any campaign or political headquarters, or to any person what-
soever, for or on account of the success er defeat of any question to be
voted upon by the qualified voters of this State, or any subdivision there-

of ”
IV.

It appears to the writer that the simplest way to determine the
questions involved, is to consider the status of corporations under
the law, prior to the amendment of Article 1164 by the Thirty-fourth
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Legislature, and having reached a conelusion under the old statute,
to then determine what effect the amendment by the Thirty-fourth
Legislature has uopn the general rights of corporations under the
various statutes to be considered. We will inquire then, whether
or not a corporation chartered under the laws of Texas had the right
mnder the statutes existing prior to the amendment referred to, to
contribute its funds and assets to a State Chamber of Commerce.
A corporation owes its existence to the statutes of the State. An
individual has an absolute vight to freely use, enjoy and dispose
of all of his aecquisitions, without any control or domination, save
only by the laws of the land, and may perform all acts and make
all contracts which are not in the eyes of the law inconsistent with
the welfare of sceiety. But the civil rights of a corporation are
widely different. The law of its naturve, or its birthright, in the
most comprehensive sense, is such, and such only, as its charter con-
fers. The powers of a corporation are dependent upon the grant
of the sovereign power, and it is well settled that a corporation has
only such powers as are expressly granted in its charter, or which
are necessary for the purposes of carrying out its express powers and
the purpose of its incorporation. A corporation has no natural rights
or capacities, such as an individual or an ordinary partnership has,
and if a power is claimed for it, the words giving the power or
from which it is necessarily implied must be found in the charter
or it does not exist,

7 Ruling Case Law, 526-527.

The rule as stated above is the general one, and the langnage used
in the foregoing proposition is a substantial paraphrase of the text
of the authority cited and which is supported by cases from every
jurisdiction in the country. The rule is stated with brevity and
exactness by the Supreme Court of this State in the case of Rue
vs. Missouri Pacific Ry. Co., 74 Texas 479 as follows:

‘“Natural persons may make any contract or perform any act not
prohibited by law, while artificial persons, corporations, can do only
those things which by express grant or necessary implications they are
authorized or empowered to do by the State under which their charters
were obtained.”

We cite other authorities as follows:

Railway Company vs. Morris, 67 Texas, 699.

Fort Worth Railway Co. vs. Rosedale Ry. Co., 68 Texas, 176.
Irrigation Co. vs. Vivian, 74 Texas, 173.

Sabine Tram Co. vs. Bancroft, 40 S. W., 839,

Lyons Thomas Hdw. Co. vs. Perry Stove Co., 24 8. W, 16.
Thomas vs. Railway Co., 101 U. S. 81.

In the case of Railway Co., vs. Morris, just cited, the Supreme
Court of this State, among other things, said:

“The rule that a corporation has power to do only such acts as its
charter, considered in relation to the general law, authorizes it to do,
applies to every class of corporations.”
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In the case of Sabine Tram. Co. vs. Bancroft, supra, the Court of
Civil Appeals, among other things, said:

“A corporation has no more powers than are granted expressly or by
implication from its charter, which is dependent upon the law of the
State authorizing the creation of corporations, and preseribing their pow-
ers, duties, and liabilities. To permit corporations to enter into contracts
which would practically destroy their identity, and create other managers
and agents for them than those provided by law, would be contrary to
public policy, and subversive of the laws of their creation. The law au-
thorizing the organization of corporations in Texas details the objects
for which they may be created, gives the limit of their duration, makes
a specific grant of their powers, and prescribes their duties, naming the
officers through and by whom they shall be controlled and governed and
provides that no corporation ‘shall employ its stock, means, assets or other
property, directly or indirectly, for any other purpose whatever than to
accomplish the legitimate objects of its creation.” There is no provision
in the statute that would give a corporation the authority to hide itself
in a partnership, obscure its identity, shift its responsibilities, place its
management in the hands of persons foreign to the law of its creation,
and cripple its power to perform the duties incumbent upon it. It is
true that in prescribing the powers of corporatlons, in * Subdivision 7,
Article 651, Revised Statutes, 1895, the power is given ‘to enter into any

bhgatlon or contract essent1a1 to the transaction of its authorized busi-

ness,” but that power does not confer the right to enter into contracts
contrary to public policy and inconsistent with the object of the creation
of the corporation. The contractg into which it may enter are those
‘essential to the transaction of its authorized business.’ Not all contracts
that may advance its interssts, or add to its prosperity or wealth—for
contracts entirely foreign to the enmd of its creation might accomplish
those things—but to enter into all contracts necessary to carry on the
business and further the enterprise for which it was chartered, by the
means and machinery provided by the law of its existence. As said in an
English case (East Anglian Rys. Co. vs. Eastern Counties Ry. Co., 11
C. B, 811), and cited with approval by the Supreme Court of the United
States: ‘What additional power do they acquire from the fact that the
undertaking may in some way benefit their line? Whatever be the object
or prospect of success, they are still but a corporation for the purpose
of making and maintaining the Eastern Counties Railway; and, if they
cannot embark in new trades because they have only a limited authority,
for the same reason they can do nothing not authorized by their act and
not within the scope of their authority.’”” Sabine Tram Co. vs. Bancroft, .
40 8. W., 839.

‘While there is no exception to the general rule, that a corporation
can exercise only such powers as are conferred by its charter, the
strict letter of the rule is modified to the extent that a corporation
has the implied power to do whatever is necessary or reasonably ap-
propriate to the exercise of the authorlty expressly conferred, which
powers are such as are usually incidental in practice fo the proseeutlon
of its business, but no more. Whatever may be a corporation’s legiti-
mate business, it may foster it by the usual means, but it ecannot go
beyond this. It may not under the prextext of fostering entangle
itself in proceedings with which it has no legitimate concern. If the
means be such as are usually resorted to and constitute a direct
method of accomplishing the purposes of the incorporation, they will
be regarded as within the corporation’s powers, but if they are un-
usual and tend only in an indirect manner to promote its interests,
they are beyond its corporate powers.
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North Side Ry. vs. Worthington, 88 Texas, 562.
Indianola vs. Gulf Ry. Co., 56 Texas, 594.

Ency. of Law, Vol. 7, 700,

People vs. Chicago Gas Co., 17 Am. St. Rep., 319.
Franklin vs. Lewiston Inst., 28 Amer. Rep., 9.
Buffet vs. Troy Ry. Co., 40 N. Y., 176.

7 Ruling Case Law, 528.

In the case of the North Side Railway Company vs. Worthington,
the Supreme Court of this State, through Judge Gaines, has laid down
the general rule for determining the implied powers of a corporation,
quoting with approval from another authority on the question. The
Court, in the case referred to, says:

‘“Corporations are the creatures of the law, and they can only ex-
ercise such powers as are granted by the law of their creation. An
express grant, however, is not necessary. In every express grant there
is implied power to do whatever is necessary or reasonably appropriate
to the exercise of the authority expressly conferred. The difficulty arises,
in any particular case, whenever we attempt to determine whether the
power of a corporation to do an act can be implied or not. The question
has given rise to much litigious controversy and to much conflict of de-
cision. It is not easy to lay down a rule by which the question may be
determined, but the following, as announced by a well-known text writer,
commends itself not only as being reasonable in itself, but also as being
in accord with the great weight of authority:

“ ‘Whatever be a company’s legitimate business, the company may
foster it by all the usual means; but it may not go beyond this. It may
not, under the pretext of fostering, entangle itself in proceedings with
which it has no legitimate concern. In the next place, the courts have,
however, determined that such means shall be direct, not indirect; i. e,
that a company shall not enter into engagements, as the rendering of
assistance to other undertakings from which it anticipates a benefit to
itself, not immediately, but immediately by reaction, as it were, from the
success of the operations thus encouraged—all such proceedings inev-
itably tending to breaches of duty on part of the directors, to abandon-
ment of its peculiar objects on part of the corporation.’ Green’s Brice’s
Ultra Vires, 88. .

“In short, if the means be such as are usually resorted to and a direct
method of accomplishing the purposes of the incorporation, they are with-
in its powers; if they be unusual and tend in an indirect manner only
to promote its interest, they are held to be ultra vires.” (Pages 568-
569.)

In the case of the People vs. Chicago (as Compauny, cited above, it
appears that the facts were that it was contended that the Chicago
(Gas Company being a corporation authorized to manufacture and
sell gas, did not have the authority under its charter, by implication,
to purchase and hold the stocks of another gas company. The Su-
preme Court of Illinois, in passing upon the question, among other
things, said:

“Corporations can only exercise such powers as may be conferred
by the legislative body creating them, either in expresg terms or by neces-
sary implication; and the implied powers are presumed to exist to enable
such bodies to carry out the express purposes granted and to accomplish
the purposes of their creation. An incidental power is one that is di-
rectory and immediately appropriate to the exclusion of the specific power
granted and not one that has a slight or remote relation to it, citing
Hood vs. New York & New Hamp. R. R., 22 Conn.; Franklin Co. vs. Lew-
iston Savings Inst., 28 Amer. Rep., 9.
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“Where a charter in express terms confers upon a corporation the
power to maintain and operate works for the manufacture and sale of
goods, it is not a necessary implication therefrom that the power to pur-
chase stock in other gas companies should also exist. There is no neces-
sary connection between manufacturing gas and buying stocks. If the
purpose for which a gas company has been created is to make and sell
gas and operate gas works, the purchase of stock in other gas companies
is mot necessary to accomplish such purpose, ete.”

The cases quoted and others cited lay down the general rule which
they illustrate in various particulars and from various angles, that the
implied powers of a corporation are only such as are necessary to the
direet and exelusive business of the corporation; that they are such as
exist by virtue of the business of the corporation itself; that there are
incidental powers which might afford a profit to the corporation, hut
they are limited to such powers as are necessary to the enjoyment of
the privileges of the charter. They are to the corporation what air
and sunshine and water are to the life of the individual, that thongh
incidental to life itself, they are neccssary to its continued virile and
active cxistence.

In Ruling Case Law cited above the rule as to implied powers of
corporations is stated as follows:

“In determining what business may be carried on by a corporation
reference must be had to its charter, and unless the power to carry on a
particular business is either expressly or impliedly conferred thereby, it
does not exist. Though a statute declares that any person or incorporated
company desiring to keep a’public warehouse shall be entitled to do so
upon receiving a permit therefor, it does not authorize the carrying on of
the business of warehouseman by a corporation organized for an entirely
different purpose. So a mutual insurance company has been held to have
no implied power to do a business of reinsurance. Similarly, it has been
held that charter authority to run a line of stages or carriages for the
transportation of persons for hire does not include authority to carry
or maintain for hire exterior advertisements on the vehicles. On the
other hand a corporation organized to transact a particular business may
have authority to engage in another business which is incident and aux-
iliary to its main business. The courts generally recognize its implied
power to take over the business of the debtor and comduct it in order
to collect its debt, though it would have no general power to engage
in such business. '

‘““A banking corporation may not own or operate a railroad or engage
permanently in any other business than that for which it was chartered
by the State. Such a corporation has no implied power to engage in the
business of contracting for the construction of bridges. A railroad cor-
poration, though it would have implied power to operate a line of boats
in order to cross bodies of water intersecting its line, has not power to
operate such a line to carry passengers and freight to a point wholly
disconnected with the line of its railroad except in that it starts from a
point on the line of the railroad, and the implied power of a railroad
company to engage in the general business of a warehouseman has been
denied. A railroad company has been held to have no implied power to
transact the busihess of running an omnibus line for the distribution and
collection of its passengers. So a corporation empowered to do business
as a common carrier of passengers and freight has no power to enter
into the general business of buying and selling the commodities which as
a carrier it transports. Likewise a banking business is entirely foreign
to the charter of a corporation formed for the purpose of building and
maintaining a railroad. On the other hand it is not necessary that ex-
press power should be given to a common carrier of goods in its charter,
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such as a railroad corporation, to assume the liabilities of a depositary
of the goods to be carried; this<is one of the ordinary incidents of such
corporations, unless specially restricted; and the power of a railroad
company to build or rent elevators for the purpose of loading and un-
loading freight has been conceded. So the power of a railroad to lease
and maintain a summer - hotel to further its transportation business
and as an incident thereto has been upheld, though this power has been
denied when it was not reasonably necessary for the convenience of its
employes and passengers. The owning, and navigating of steamships
being a distinct business from the docking and repairing of such vessels,
a corporation formed solely for the latter business cannot lawfully engage
in the former. A corporation organized in the whale fisheries and in the
manufacture of oil and spermaceti candles has no power to engage in the
business of buying and sclling State bonds. A cerporation authorized to
do an insurance business has no power to do a general banking business;
but the prohibition against banking goes to the business and occupation
of banking and not to cne or more of the usual acts of banking in detail.
A society incorporated for religious worship has no power to contract
for a steamboat excursion, to raize money for church purposes; nor has
it power to enter into a contract for the purchase and sale of real estate
as a matter of speculation merely. Such a corporation must derive its
income, not from the conduct of any worldly business, but from such
property as it may happen to own, and from voluntary contributions.
It has been held that an agricultural society as an incident to the holding
of fairs has no implied power to engage in the business of transporting
persons to and from its fair grounds, nor has a street railway company
implied power to engage in the business of developing for residential and
buciness purposes a tract of land along its line; and conversely it has
been held that a land company organized to develop a suburban tract
has no implied power to engage in the business of op=erating a street
railway though such operation would incidentally benefit its land project.
A manufacturing corporation has no implied power to carry on the busi-
iness of a warehouseman; and the power to engage in the business of
trading in real estate is not implied in a building and loan association
having power by its charter to raise funds to be loaned to its members,
and to purchase realty upon which it holds an encumbrancs, and freely
deal with and dispose of the same. Where the declared objects o a cor-
poration are the mining and manufacture of lime and putting the product
on the market, it has mo implied authority to carry on a general mer-
cantile business, nor can it buy lime manufactured elsewhere for the
purpose of trade, and to raise funds to carry on the corporate business.
So it would seem that a corporation organized to carry on a boarding
house or hotel business in connection with a saloon, though thereby the
sale of its products might be increased.”

The general rule to be deduced from the various authorities cited
and nuoted, seems to be that a corporation-can only do those things
for which it is chartered with implied power to do only that which is
necessary to the direet and exclusive business of the particular cor-
poration, and that though there might be incidental matters which
would afford it a profit and might be zonducive to its immediate or
ultimate welfare, still the corporation in its aectivity is limtied to the
exercise only of such powers as are necessary for the direct accom-
plishment of its chartered purposes.

It will be observed from a reading of the various authorities cited
by us, that many of the rulings -have been made limitiny the powers
of corporations even in the absence of statutes which limit these setiv-
ities; still the opinions of the courts in these instances are in harmony
with our own, for the reason, that our statutes in this respect are
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merely declaratory of the common law which obtains generally
throughout the United States and England.

Railway Co. vs. Gentry, 69 Texas, 632.
Fort Worth City Co. vs. Smith Bridge Co., 151 U. S., 301.

That provision of our statute to the effect that no eorporation shall
employ its assets and property directly or indirectly for any other
purpose than to accomplish the legitimate objects of its creation, is
stated by the Supreme Court of the United States in the case cited, to
be in harmony with Common Law,

V.

There is of course no express power in our law authorizing corpor-
ations to make contributions to a State Chamber of Commerce, or to
an organization of similar purpose, nor was there as to local chambers
of commerce, until the act was amended by the Thirty-fourth Legis-
lature. If corporations are authorized to make contributions to a State
Chamber of Commerce, then that authority must arise from their im-
plied powers, for it is not found expressed by the language of the
statutes of the State.

In determining the rights and powers of corporations under the law,
our purpose is to keep in mind the general rules of construction appli-
cable to the charters of corporations and the laws under which such
charters may be granted. The general rule is ‘‘the charter of a cor-
poration is to be construed most strictly against the corporation and
in favor of the public; that if the legislative intent is not ascertainable
from the language used in the light of the surrounding circumstances,
the doubt is to be determined in favor of the public; that where the
object is to grant franchises to corporations, the law must be strictly
construed against them ; that a corporation should always be required
to show a plain and clear ground for the authority it assumed to ex-
ercise.”’

Ency. of Law, Vol. 7, page 708.

East Line Ry. Co. vs. Rushing, 69 Texas, 314.
Morris vs. Smith Co., 88 Texas, 527.

State vs. So. Pac. Ry. Co., 24 Texas, 127.

Wharf Co. vs. G, C. & S. F. Co., 81 Texas, 494.
Victoria County vs. Victoria Bridge Co., 68 Texas, 62.
Williams vs. Davidson, 43 Texas, 1.

Empire Mills vs. Alston, 15 8. W., 200.

N. W. Fertilizer Co. vs. Hyde Park, 97 U. S., 659.
Turnpike Co. vs. Ill,, 96 U. S., 68.

Sedgwick on Statutory Construction, 291,
Sutherland on Statutory Construction, Secs. 554 and 555.

In the case of the Fertilizer Co. vs. Hyde Park, supra, the Supreme
Court of the United States, in passing upon rights of a corporation
under its charter, stated:

‘““The rule of comstruction in this class of cases is that it shall be most
strictly against the corporation. Every reasonable doubt is to be re-
solved adversely. Nothing is to be taken as conceded, but what is given
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in unmistakable terms or by an implication equally clear, the affirmative
must be shown. Silence is negation, and doubt is fatal! to the claim. It
is axiomatic in the jurisprudence of this court.”

In Mr. Sutherland’s Work, cited above, the rule is laid down as
follows :

“(554.) The settled rule of construction of grants by the Legislature
to corporations, whether public or private, is that only such powers and
rights can be exercised under them as are clearly comprehended within
the werds of the act or derived therefrom by necessary implication,
regard being had to the objects of the grant. Any ambiguity or doubt
arising out of the terms used by the Legislature must be resolved in favor
of the public.” :

“(555.) It results from these principles that a corporation cannot be
brought into existence except by a statute immediately creating it, or
authorizing proceedings for its organization. The charter serves a two-
fold purpose: it operates as a law conferring upon the corperation the
right or franchise to act in a corporate ‘capacity, and furthermore it con-
tains the terms of the fundamental agreement between the corporators
themselves. The poewers of a corporation organized under statutes are
such, and such only, as the statutes confer. Consistently with the rule
applicable to all acts, that which is fairly implied is as much granted
as what is expressed; it is true that the charter of a corporation is the
measure of its powers and the enumeration of those powers implies the
exclusion of all others. Such acts are strictly construed and all ambigu-
ities are resolved against the corporation.”

In Mr. Sedgwick’s Work, the rule is stated to be:

“The uniform language of the English and American law is that all
grants or privileges are to be liberally construed in favor of the public,
and as against the grantees of the monopoly, franchises or charter to be
strictly interpreted. Whatever is not unequivocally granted in such acts
is taken to have been withheld. All acts of incorporation and acts ex-
tending the privileges of incorporated bodies are to be taken most strongly
against the companies.” ,

‘““Corporate powers can never be granted by implication, nor extended
by construction. No privilege is granted, unless it be expressed in plain
and unequivocal words, testifying the intention of the Legislature in a
manner too plain to be misunderstood. In the construction of a charter
to be in doubt is to be resolved, and every resolution which springs from
doubt is against the corporation.”

These general rules which we have quoted from the best authorities
are all ineorporated within and endorsed by the Texas cases which we
have cited, manv of the cases using the substance and some the identi-
cal language of the authorities which we have quoted. So there can
be no doubt that the rule of construction is that the charters and the
laws under which they are granted must be strictly construed, and, in
case of any reasonable doubt as to the rights of the corporation under
the laws or under the charter. the doubt must be resolved against the
corporation and in favor of the  publie.

VI

We assume that the activities of a State Chamber of Commerce
would be general in their nature and that the contributing corpora-
tion would be profited only as a part of the general business public;

13—Atty. Gen,
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that the benefits to any contributing corporation would not be direct,
but necessarily remote, and in most instances problematleal and spec-
ulative. It seems that we may with some profit, examine some of the
cases bearing on the proposition underlying the question. The fact
that any particular contribution by a corporation might be of benefit
to it, does by no means show that it is within the authority of the cor-
poration to make the contribution. This proposition is very well illus-
trated by the case of Holt vs. Winfield Bank, 25 Fed. 812 The opin-
ion was rendered by Mr. Justice Brewer of the Supreme Court of the
TUnited States while he was on the Circuit Court. The facts were sub-
stantially these: The Winfield Bank, by its president, subscribed a
thousand dollars towards the building of a ereamery in Winfleld. The
question was, whether or not the bank was bound by that subscription.
‘We may safely assume that the contribution was one of probable ben-
efit to the bank, for otherwise it would not have been made. Judge
Brewer held that the promise of the bank was beyond its powers and
not binding upon it. Among other things, in the opinion rendered,
he said: )

“The doctrine is still true that a corporation created with certain
defined powers cannot go outgside of those powers and make a contract
to bind. A corporation created for banking purposes can not go into
the insurance business; and while the contract remains executory no
contract of insurance can be invoked against it. And this is no tech-
nical, artificial, arbitrary rule. It is founded in the protection necessary
to stockholders who invest their means in the corporation. They may
be willing to trust their means in a certain class of business, and if the
corporation is created for that- class of business they have a right to
rely upon the fact that it will not engage in any other business. * * *
Starting a creamery is not a bank business.- I have before me in Omabha,
Nebraska, a case which illustrates the wisdom and necessity of keeping
corporations within the proper limits of their power. There the parties
started with a creamery; a creamery association was incorporated. That
wag too humble a business for the promoters. The corporation bought
a bank and went into the banking business; rented a manufacturing
company’s property and went into manufacturing; started a broker’s
office and went into the loan business. As a consequence, and as might
be expected, there was a terrible crash, and a host of hungry creditors
are claiming relief.

“As much as I object to saying to anybody that he can get out of his
promise, I think that the promise of the bank in this case was beyond its
powers and not binding upon it.” (25 Fed., 812-814.)

The case of McCrory vs. Chambers, 48 I1l. App., 445, illustrates
the principle under discussion. The directors of the First National
Bank of Charleston, on December 1st, 1892, by resolution authorized
and instrueted the president of said bank to subscribe for said bank
five hundred dollars for the purpose of retaining the Bain Manufac-
turing Company in Charleston. Afterwards at a meeting of the di-
rectors, the president was instructed and authorized to pay over to
the trustees selected to receive the funds subseribed for the purpose
of retaining this company in Charleston, five hundred dollars and
charge same to the expense account; the money was paid in accord-
ance with the resolutions of the board and was a mere gift or donation
to the company. Suit was brought by complaining stockholders for
the recovery of this money; judgment recovered and the decree
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awarding the judgment affirmed by the Court. In presenting the
case throughout, the point was made by the defendants that the dona-
ion viewed simply from a business standpoint, may have been decid-
edly advantageous to the financial interests of the bank; that the
Bain Manufacturing Co. might add greatly to the business and pop-
ulation of Charleston, and might deposit larger sums of money in the
bank, or might, as a borrower of money, become a customer of the
bank, etc., and that the directors ought to be vested with the power
of aiding and retaining such an institution in the city as incidental
to the express power granted to it to eonduct the general business of
banking. Concerning the power of the bank to make this contribution
the court held in effect that this right was not among the chartered
powers of a national bank; that the directors could use the funds and
property of the bank only for proper banking purposes and for the
striet furtherance of the business objects and financial prosperity of
the corporation; that the directors cannot make gifts from corpor-
ate funds nor use any of its money for objects of usefulness or charity
or the like, however worthy of encouragement or aid; the incidental
powers of the national bank are such as are necessary to the efficient
exercise of its express powers and that a donation of its funds to in-
duce manufacturing companies to remain in the town where such
bank is located, is unauthorized and illegal. The Court in part said:

“We understand the rule to be that corporations have such powers as
are expressly given them by the law which authorizes their creation, and
such other powers as are mecessarily incidental to the proper exercise of
such express powers. The express powers are readily ascertained from
the statute or the charter of the corporation. The right to make dona-
tions of money is not among them.”

“The directors (of a national bank) can use the funds and property
of the bank only for proper banking purposes, and for the strict further-
ance of the business objects and financial prosperity of the corporation.
They can not use any portion of the money for objects of usefulness or
charity or the like, however worthy of encouragement or aid. They can
not make gifts from the corporate fund. All their transactions must be
strictly matters of business.” Morse on Banks and Banking, Vol. 1, Sec.
127, pp 258, 259.

“The incidental powers are such as are necessary to the efficient ex-
ercise of the express powers. A donation of the funds of a bank is
prima facie unauthorized. Such power is not expressly given, nor.is it
apparent, in the absence of proof of special circumstances, that it is neces-
sary to the proper and successful exercise of any express power, * * *
It may be conceded to be apparent that the retention of the Bain Manu-
facturing Company at Charleston would be of general benefit and advan-
tage to that city, but that the bank will be financially benefited, except
so far as it may share in the general prosperity of the community, does
not appear. That itg pecuniary interest will be advanced and directly
forwarded can not be assumed from the mere fact that a manufacturing
company is induced to continue its business in the same city in which the
bank is located.

“The presumption is that the mere donations are injurious to a bank
and unwarrantable. If directors order such donations to be made they
must be prepared to show the particular circumstances which called for
and justified such a diminution of the funds intrusted to their care.”

McCrory vs. Chambers, 48 Ill. App., 452-453.
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The case of North Side Railway Co. vs. Worthington, 88 Texas,
page 562, is a ruling casec in this State and well illustrates the prinei-
ples which govern us on reaching the conclusions on the issues in-
volved in your inquiry. The facts so far as necessary may be stated
as follows:

The Fort Worth Railway Company and the North Side Street Rail-
way were both organized under the general laws of this State which
provides for the ereation of corporations, the purpose of the first
as expressed in its charter, being ‘‘the purchase, subdivision, and sale
of lands in cities, towns, and villages’’; and that of the second, ‘‘the
construction and maintcnance of street railways.’”’ They were organ-
ized about the same time, the stock taken by the same persons and in
about the same proportions. Their officers and directors were the
same. The city company acquired title to a tract of land consisting of
about fourteen hundred acres, lying north and northwest of the city
of Ft. Worth and laid it cut in strects, alleys, blocks, and lots, for the
purpose of selling to settlers and building up the suburb. The street
railway was projected to extend from a point in the eity to and
through the city company’s property. There was testimony to show
that the street railway was calculated to enhance the value of the lots,
if not necessary to enable the city company to sell them at a profitable
price; it was essential to build up the suburb in order to make the
street railway a paying investment. The city company needed a large
amount of money to pay off its indebtedness and for other purposes,
and the sireet railway company needed funds for the comstruection
and equipment of its line of street railway. Bonds to the extent of
one hundred and fifty thousand dollars were issued jointly by the
two corporations and secured by a mortgage on their property. The
question at issue in the case, was, as to the validity of these bonds.
The Supreme Court of the State held that while the bonds of the com-
panies wounld be binding on each other to the extent of the value re-
ceived by it, yet neither of the companies was bound as an endorser of
the obligation of the other.

The court in quite an elaborate opinion written by Chief Justice
Gaines, discusses the question there at issue and the principles under-
lying them in a manner so clear and comprehensive that we cannot
do better than to adopt a portion of that opinion as a part of the
opinion upon the questions here involved, and we do so, as follows:

“It is contended on behalf of the plaintiffs in error, that the execution
of the bonds was ultra vires, and that therefore they are void. In de-
termining this question, we may recur to a few leading principles. Cor-
porations are the creatures of the law, and they can only exercise such
powers as are granted by the law of their creation. An express grant,
however, is not necessary. In every express grant, there is implied a
power to do whatever is necessary or reasonably appropriate to the ex-
ercise of the authority expressly conferred. The difficulty arises, in any
particular case, whenever we attempt to determine whether the power
of a corporation to do an act ecan be implied or not. The question has
given rise to much litigious controversy, and to much conflict of decision.
It is not easy to lay down a rule by which the question may be deter-
mined; but the following, as announced by a well known text writer,
commends itself not only as being reasonable in itself, but also as being
in accord with the great weight of authority:
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‘“‘Whatever be a company’s legitimate business, the company may
foster it by all the usual imeans; but it may not go beyond this. It may
not, under the pretext of fostering, entangle itself in proceedings with
which it has no legitimate concern. In the next place, the courts have
however determined that such means shall be direct, not indirect; i. e,
that a company shall not enter into engagements, as the rendering of
assistance to other undertakings from which it anticipates a benefit to
itself, not immediately, but immediately by reaction, as it were, from the
success of the operations thus encouraged, all such proceedings inevitably,
tending to breaches of duty on part of the directors, to abandonment of
its peculiar objects on part of the corporation.”

Green’s Brice’s Ultra Vires, 88.

In short, if the means be such as are usually resorted to and a di-
rect method of accomplishing the purpose of the incorporation, they
are.within its powers; if they be unusual and tend in an indireet man-
ner only to promote its interests, they arc held to be ultra vires. For
example, a railroad company may establish and maintain refresh-
ment houses along its line for the accommodation of its passengers.
Flanagan vs. Railway, L. R., 7 Eq., 116, Such establishments are not
unusual, are strictly subordinate to the main purpose for which such
companies are created, and tend immediately to increase their traffic.
So it has been held, that a railroad corporation has the power to con-
tract with the owner of a steam vessel to maintain a through traffic
and carry beyond its line, and that it can recover of the owner of such
vessel damages to goods resulting from its unseaworthiness for which
the company has had to pay. South Wales Railway Company vs.
Redmond, 10 C. B., N. 8, 675. It is now generally recognized, that a
railway company may contract to carry beyond its line, and it would
seem to follow, that a reasonable traffic arrangement with another
carrier for through transportation is legitimate. On the other hand,
in Coleman vs. The Eastern Counties Railway Company, 10 Ber,, 1,
the performance of a contract by which the company sought to estab-
lish a line of steamships between a terminus of one of its branches and
a foreign port, and by which it attempted to guarantee a dividend
on the venture, was enjoined. Upon a hasty consideration, the two
cases may appear not clearly distinguishable; but we think them en-
tirely consistent, and that they will illustrate the rule which we have
stated. In the former, the contract was subsidiary to the legitimate
business of the company, and was such as was reasonable and appro-
priate to a railroad, one of the termini of which was upon the seashore.
It tended directly to increase the traffic of the company. In the latter,
the establishment of the line of steamships was not subordinate to the
business of the railroad company, but was in its nature a distinet en-
terprise. It tended to increase the business of the port to which the
company’s branch line extended, and the inerease of the business of
the port tended to increase the traffic of the railroad; but this was
a mediate, and not a direct result.

As illustrative of the prineciple which we have announced, we call
attention to some cases in addition to those already cited.

In Davis vs. Railway, 131 Massachusetts, 258, it is held, that it is
beyond the powers of a railway company, or of a corporation organized
under the general statutes of Massachusetts for the manufacture and
sale of musical instruments, to guarantee the payment of the expenses
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of a musical festival. The opinion in that case is by Chief Justice
Gray, and is a very able and exhaustive discussion of the question.

In Pearce vs. Railway, 21 Howard, 441, it was held, that two rail-
road ecompanies which had consolidated were not authorized to estab-
lish a steamboat line to run in connection with their railroads.

In Plymouth Railway vs. Colwell, 39 Pennsylvania State, it was
decided, that a railway company was not authorized by its charter to
maintain a canal.

In Timkinson vs. Railway, Law Reports, 35 Chancery Division, 675,
it was held, that a proposed subscription by the company to an institu-
tion known as the ‘“‘Imperial Institute’” was not prevented from being
ultra vires by the fact that the establishment of the institute might
benefit the company by causing an increase of passenger traffic .over
their line,

To these cases others might be added, but they are sufficient to illus-
trate the doctrine, that a corporation, created for the purpose of
carrying on a business under a statute which merely states the nature
of the business and does not further define its powers, may exercise
such powers as are reasonably necessary to accomplish the purpose of
its creation; and it may be such as are usually incidental in practice
to the prosecution of the business, and no more. See Lime Works vs.
Dismukes, 87 Ala., 344; Searight vs. Payne, 6 Lea (Tenn.) 283.

These principles, applied to the facts of this case, lead to the con-
clusion, that neither the Fort Worth City Company nor the Northside
Street Railway Company had the power to extend its credit to foster
the interest of the other company. Viewed in the light of the peculiar
facts of the case, it is apparent that the building up and settlement of
the suburb tended to increase the business of the street railway which
connected that suburb with the city of which it was the outgrowth.
On the other hand, it is equally clear that the establishment of the
street railway tended to promote the enterprise of the other ecorpora-
tion. It is also clear, that the establishment and maintenance of a
street railway is not an object which was expressed in the articles of
incorporation of the city ecompany, and that the building up of an
addition to a city is not a purpose expressed in the charter of the
other corporation. That the success of the one enterprise tended to
promote the success of the other was not itself sufficient to authorize
the one corporation to aid the other, for the reason that the benefit
which was to accrue was not the direct result of the means employed.

The transaction in contfoversy, when properly analyzed and
stripped of its form, is one in which the two corporations agreed to
borrow a sum of money to be divided between them, and that each
should become the surety for the other for the amount received by such
other. It is too well settled to require the citation of authority, that
a corporation of the character of those in question, in the absence of
statutory authority, can not bind itself by accommodation paper exe-
cuted for the benefit of another party. It follows, that if either cor-
poration in this case is to be held bound for more than its proporti-
onate amount of the debt incurred, it must be upon the ground that
it had power to aid in the prosecution of the business of the other.
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Did the street railway company have such power? If it is to be
held, that because of the indirect benefits which would result to it
from the success of the enterprise, it was authorized by the law to
aid in building up the suburb of the city company, then it should
also be held, that it had the power to employ its funds and its credit
in fostering any other undertaking which was calculated to increase
the population of the city of Fort Worth or any portion of the terri-
tory which lies along its line. The effect of that ruling would be to
empower every business corporation not only to carry on the very
business it was ereated to prosecute, but also to engage in every en-
terprise which would tend to inecrease the volume of its‘prineipah
business and the revenues to be derived therefrom. This would leave:
the scope of its operations without any reasonable limit. That such
is not the law, the authorities already cited are sufficient to show.
Street railways are projected for the carriage for hire of people living
within and near cities and towns. Street railway companics are
chartered for the specific purpose of establishing and operating street
railways, and not to increase the population of the towns and cities
through which they are established—though their operation may have
that effect, and though an increase of population may result indi-
rectly to their benefit.

The same principles apply to the case of the Fort Worth City Com-
pany. 'The general law in forece at the time this corporation was
created provided, that a private corporation might be formed for the
purpose, among others, of ‘the purchase, subdivision, and sale of
lands in cities, towns, and villages.” Laws 1885, p. 59. We construe
this to give the power to purchase lands, and to lay them off into
streets, blocks, and lots, and to sell them i subdivisions for the pur-
pose of profit. Many enterprises suggest themselves which might be
entered into by such a corporaticn, which would tend to promote the
success of the undertaking. As a general rule, there is probably none
that would be better calculated to produce that effect than the con-
struction and maintenance of an ordinary railroad. But can it be
said that such a corporation has the power to embark its capital in
such enterprise? A limit must be laid down as to the implied powers
of a corporation; and with reference to a company chartered for a
business purpose, we think the proper line of demarcation is between
those powers which are reasonably necessary to the business, or which
are usually incident to its prosecution, and those which are not. *
# % % (Cities and towns have grown up without the aid of street
railways. The origin of the latter is comparatively very recent. The
law does not recognize them as a usual means of carrying out the pur-
pose of a corporation organized to purchase and subdivide lands and
to sell them in lots. They are provided for in the general law as a
distinet purpose for which corporations may be created. The two
enterprises may be of mutual assistance; and if the same persons de-
sire to form two distinet corporations for the prosecution at the same
time of two undertakings, with a view to the mutual benefit which
may result from the concurrent operation of the two, no reason is
seen why they should not do so. But each should confine itself to its
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proper business, and should not divert its capital or extend its credit
to the assistance of the other.” .

We may remark in passing without stopping at the present time
to apply the principles stated in the foregoing quotation, but never-
theless paraphrasing the last paragraph therein, that cities and towns
have grown up without the aid of a State Chamber of Commerce;
that the origin of the latter class of corporations is comparatively
recent and according to the information contained in Mr. Stern’s
letter, there are only some twenty-two in existence. The law does not
recognize State Chambers of Commerce, nor local chambers of com-
merce, for that matter, as the usual means of carrying out the purpose
of a corporation as chartered under our laws. The organization of
chambers of commeree is provided for in Subdivision 56, R. S., Ar-
ticle 1121, as a distinet purpose for which corporations may be created
in this State, which of itself, would seem to imply that the business
of a chamber of commeree is one which is not incidental to the various
corporate purposes provided for in that article of the statute of which
Subdivision 56 is a part. It may be that the ordinary business cor-
poration and a chamber of commerce would be of mutual assistance,
and there is no reason why the same persons should not be sharehold-
ers or members of each class of corporations, or each class of business
enterprises, but it appears to us that the language of the Supreme
Court in the case cited and quoted from applies with propriety and
force to the question before us, to wit: ‘‘But each should confine
itself to its proper business and should not divert its eapital, or ex-
tend its eredit, to the assistance of the other.”

In the casc of Harriman vs. First Baptist Church, 36 American
Rep., p. 117, the action was brought for breach of contract to furnish
a steamboat for an excursion in the interest of the church, which was
a corporation. The court held that a society incorporated for relig-
ious worship has no power to contract for a steamboat excursion to
raise money for church purposes, and, therefore, could not recover
for expenses or loss of anticipated profits by reason of defendant’s
breach of the contract. While adverting to the fact that the pur-
pose of the contract was a lauable one in that it was sought to raise
money for the chureh, still, said the court:

“The power to raise money for a proper object does not carry with it
unlimited discretion as to the means of raising it. Every corporation
must act according to its nature; a trading corporation must trade, a
manufacturing corporation must manufacture, a banking corporation must
bank, a transportation corporation must carry, and a religious corpora-
tion must preach, teach, minister to spiritual edification, and promote
works of mercy and benevolence. A church incorporated as such can not
engage, even for a day, in merchandising, or {n spinning or weaving, or in
banking or broking, or in transporting freight or passengers. It must
derive its income, not from the conduct of any worldly business, but from
such property as it may happen to own, and from voluntary contributions.
However urgent its needs for money, it can not rent a farm to make
a crop of corn or cotton, nor a store to buy and sell goods, nor a livery
stable to let out horses and carriages, nor can it hire a vessel to trans-
port the public upon rivers or the ocean. To charter a steamer, and sell
tickets to the public for an excursion, is to enter into the responsibilities
and hazards of a business, for gain and profit, not mentioned or hinted
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at in ‘the more efficient worship of God, the preservation and perpetuation
of said church, and the better control and regulation of the property
therecf.” * * * That church members, in their personal, individual
capacity, have the right, if they think fit, to get up an excursion, as mat-
ter of business, for the improvement of the church finances, to charter
carriages, ships, or railroad trains for the purpose, and to sell tickets to
the public, there is no doubt; but it seems to us that an artificial entity
which the law creates under the name of a corporation can do nothing of
the kind without the authority to do it, is specially granted.”
Harriman vs. First Baptist Church, 36 Am. Rep., 117.

In the case of Schurr vs. New York and Brooklyn Suburban In-
vestment Co., the contract by the corporation which was organized
for the purpose of purchasing, taking, holding, possessing, selling, im-
proving and leasing real estate and buildings, the manufacture, pur-
chase, lease, sale, use of building stone, lumber, and other building
materials, by which contract it was agreed to pay for services in or-
ganizing stock companies to locate and engage in business upon the
land for the corporation, was held to be ultra vires and void on the
ground that it was beyond the powers of a corporation. Concerning
the matter the court said:

‘“Upon the point of the competency of the defendant to make the
contract, the argument of respondent is, ‘that the object of the corpora-
tion being to improve, sell, and lease real estate, a contract with plaintiff
to organize stock companies on its land so as to increase its value is
certainly ultra vires.’” Notwithstanding the confidence with which the
conclusion is announced, we are of opinion that it is a non sequitur.
“In addition to the powers enumerated in the first section of this title,
and to those expressly given in its charter, or in the act under which it is
or shall be incorporated, no corporation shall possess or exercise any cor-
porate powers, except such as shall be necessary to the exercise of the
powersg s0 enumerated and given.” 2 Rev. St.,, N. Y. (7th Ed.) p. 1530.
And that this statutory definition of corporate power is but an enactment
of the common law principle is settled by repeated adjudication.

Head vs. Insurance Co., 2 Cranch, 127.

Thomas vs. Railroad Co., 101 U, S., 71, 82.

Curtis vs. Leavitt, 15 N, Y., 9, 54.

Halstead vs. Mayor, 3 N. Y., 430, 433.

‘“Such being the limitation upon corporate power, in order to the valid-
ity of a corporate contract it must be either within the express terms of
the constitutive instrument, or else implied, as ‘necessary to advance the
objects of the corporate creation,” (Legrand vs. Association, 80 N. Y.,
638); or, less stringently, ‘as incidental to the objects for. which the cor-
poration is created.’ (Green Bay, etc., R. Co. vs. Union Steamboat Co,,
© 107 U. 8., 98, 2 Sup. Ct. Rep., 221.) That authority to engage in the
business of organizing other corporations is neither necessary nor inci-
dental to the charter objects of the defendant company is a proposition
too plain for plausible dispute. No doubt the erection of factories on
defendant’s land would tend to enhance its value; but, obviously, not any
and everything that so tends is necessary or incidental to the charfer ob-
jects of the corporation. The contract in controversy was entirely be-
yond the scope of defendant’s business and powers.

Moss vs. Averell, 10 N. Y., 449, 460, arguendo.

Packet Co. vs. Shaw, 37 Wis., 655.

Weckler vs. Bank, 42 Md., 581.

Barry vs. Merchants’ Exp. Co., 1 Sandf. Ch. 280, 289,

Davis vs. Railroad Co., 131 Mass., 259.

Diligent Fire Co. vs. Com., 75 Pa. St., 291.

Le Couteaulx vs. Buffalo, 33 N. Y., 333.
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Plank Road Co. vs. Douglass, 9 N. Y., 444.

Fertilizing Co. vs. Hyde Park, 97 U. S., 659.

Thomas vs. Railroad Co., 101 U. 8., 71.

Schurr vs. New York & B. Suburban Investment Co., 18, N. Y. Sup-
plement, p. 454.”

In the well known case of the People of the State of Illinois vs.
The Pullman Palace Car Co., 64 L. R. A., 366, The Supreme Court of
that State held that the ownership by the Pullman Company, which
was a manufacturing corporation of the city of Pullman, together
with its streets, alleys, sewer system, tenement houses, churches, hotel,
schools, dwellings, business buildings, etc., was beyond the powers of
the Pullman Company ; it likewise held in line with weight of current
authority, that the Pullman Company had no implied authority to
own stock in other corporations. It was urged with much emphasis
that the Pullman Company was obliged to construct its tenement
houses, and in faet the entire model town of Pullman, in order to
properly carry forward its business and that therefore authority to
do so was one of the necessary implied powers. Concerning this plea
the Court, among other things, said:

‘“The averment of the plea, that the corporation was obliged to con-
struct such houses and tenements, is but the statement of a conclusion,
and we find the facts pleaded do not justify such a deduction. No reason
existed, nor do we find in the pleas even a suggestion that there was
reason or ground for the apprehension that individual enterprise and
private capital would not at once, after the purpose and intention of the
corporation bécame known, provide all necessary dwellings and tenements
for the accommodation of the workmen, or that the wants of the com-
munity composed of such workmen would not at once be met by the loca-
tion in its midst of schools, churches, dry goods and grocery stores, meat
markets, etc., or that the necessary streets, alleys, and public ways would
not be provided without any intervention whatever on the part of the cor-
poration. The public laws of the State would have supplied the requi-
site school houses and teachers, and the inclinations of the individual
members of the community could have been safely relied upon to provide
church houses and rooms for imparting religious instruction. It is idle
to argue that it became, in any sense, necessary or directly appropriate
to the accomplishment of the lawful and chartered purposes or objects of
the corporation that it should engage its efforts or capital in the con-
struction of dwellings, tenement houses, store houses, streets, alleys,
theaters, hotel, churches, school houses, waterworks, a system of sewers,
etc. Workmen, if they have families, must have homes, or, if unmarried,
must be accommodated with boarding and places of lodging. Homes,
groceries, vegetables, bread, meat, clothing, furniture, light, heat, water,
school books, medicine, the services of physicians, dentists, and other
professional men, and many other things, become necessary to the health,
comfort, or convenience of such workmen and their families; but the right
and power to supply such wants had, in this instance, so far as the pleas
show, no direct relation or connection with the successful prosecution
of the specific object of the appellee corporation. The relation was but
remote, indirect, and mediate—not direct and immediate. Implied power
can not be invoked to authorize a corporation to engage in collateral en-
terprises but remotely connected with the specific purposes it was created
to accomplish. A power which a corporation may exercise by implication
must be bounded by the purposes of the corporate existence and the terms
and intention of the charter, and acts which tend only remotely and by
indirection to promote its interest and chartered objects can not be justi-
fied by implication of law, but are ultra vires.”

People ex rel. Moloney vs. Pullman Palace Car Co., 64 L. R. A., 367.
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In the case of Horrace Abbott vs. Baltimore and Rappahannock
Steam Packet Co., Vol. 1, Maryland Chancery, 542, the action was
for a receiver of the Packet Company. Among the claims presented,
was that of Marshall. The obligation was given in aid of opening
the Rappahannock River as to render it navigable to the basin in
or near Fredericksburg, a point beyond the terminal point of the
Packet Company as set forth in its charter. The Chancellor said that
this claim could not be allowed because unauthorized by the eorpor-
ation charter, and said:

“It has been already stated that this company was incorporated ‘for
the purpose of establishing and conducting a line of steamboats and stages
or carriages between Baltimore and Fredericksburg, and the several ports.
and places on the Rappahannock, and on the rivers and waters of the
Chesapeake Bay, for the conveyance of passengers and transportation
of merchandise and other articles.’

“The object of the charter was to authorize the transportation of
passengers and merchandise between Baltimore and Fredericksburg; but
the purpose contemplated by the improvement, in aid of which the obliga-
tion under consideration was given, as declared upon the face of the instru-
ment, was to open the Rappahannock River, and render it navigable, etc.,
to the basin in or near Fredericksburg. The improvement proposed to be
made was above the Virginia terminus of the route, between which term-
inus and Baltimore the boats were to run, and was not, therefore, for
that reason, within the authority conferred upon the company by their
charter; but even if the improvement had been between the termini, I
do not think it would have been within the powers granted by the act of
incorporation.”’

Abbott vs. Balt. and Rapp. Steam Packet Co., Maryland Chancery, 1,
p. 542,

In the case of Richmond Guano Co. vs. Farmers Cotton Seed Oil
Mill and Ginnery Co., 126 Fed., p. 712, it was held that a corporation
organized to build and operate a cotton seed oil mill and ginnery in
connection therewith, and to compress cotton seed oil, to buy cotton
seed; to sell their products; manipulate and compound cotton seed
meal with other substances and elements so as to make fertilizers to
be sold for fertilizing lands, and to gin and compress cotton into bales
for the mal'ket had no power to engage in the business of buymg and
selling a fert1l1zer made by another, and which was sold in the same
condition as when bought, and that notes given by the oil mill com-
pany for the purchase price of such fertilizer to be so sold, were ultra
vires and void.

We will not prolong the long list of authorities illustrating the
principle that even though a business may be profitable, still a corpor-
ation is without authority to engage therein, unless authorized to do
50 by its charter; and that the mere fact that the use of its funds in
some other busmess or oceupation may bring about a return, does not
bring the other business or occupation within the implied powers of
the corporation. Many cases have been examined and briefly incor-
porated into the text by the writer of the article on corporations in
Ruling Case Law, and we will content ourselves with quoting there-
from the following:
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“In determining what business may be carried on by a corporation,
reference must be had to its charter, and unless the power to carry on
a particular business is either expressly or impliedly conferrel therahy,
it does not exist. Though a statute declares that any person or incor-
porated company desiring to keep a public warehouse shall be entitled
to do so upon receiving a permit therefor, it does not authorize the carry-
ing on of the business of warehouseman by a corporation organized for
an entirely different purpose. So a mutual insurance company has been
held to have no implied power to do a business of reinsurance. Similarly
it has been held that charter authority to run a line of stages or carriages
for the transportation of persons for hire does not include authority tc
carry or maintain for hire exterior advertisements on the wehicles. On
the other hand a corporation organized to transact a particular business
may have authority to engage in another business which is incident and
auxiliary to its main bcsiness; and where one corporation, such as a
banking corporation, becomes the creditor of one engaged in a particular
business, the courts generally recognize its implied power to take over
the business of the debtor and conduct it in order to collect its debt,
though it would have no general power to engage in such business.

‘“A banking corporation may not own or operate a railroad, or engage
permanently in any other business than that for which it wag chartered
by the State. Such a corporation has no implied power to engage in the
business of contracting for the construction of bridges. A railroad cor-
poration, though it would have implied power to operate a line of boats
in order to cross bodies of water intersecting its line, has not power to
operate such a line to carry passengers and freight to a point wholly
disconnected with the line of its railrcad, except in that it starts from a
point on the line of the railroad, and the implied power of a railroad
company to engage in the general business of a warehouseman has been
denied. A railroad company has been held to have no implied power to
transact the business of running an omnibus line for the distribution and
collection of its passengers. So a corporation empowered to do business
as a common carrier of passengers and freight has no power to enter
into the general business of buying and selling the commodities which as
a carrier it transports. Likewise a banking business is entirely foreign
to the charter of a corporation formed for the purpose of building and
maintaining a railroad. On the other hand it is not necessary that ex-
press power should be given to a common carrier of goods in its charter,
such as a railroad corporation, to.assume the liabilities of a depositary
of the goods to be carried; this is one of the ordinary incidents of such
corporations, unless specially restricted; and the power of a railroad
company to build or rent elevators for the purpose of loading and un-
loading freight has been conceded. So the power of a railroad to lease
and maintain a summer hotel to further its transportatiofi’ business and
as an incident thereto has been upheld, though this power has been denied
when it was not reascnably necessary for the convenience of its employes
and passengers. The owning and navigating of steamships being a dis-
tinct business from the docking and repairing of such vessels, a corpora-
tion formed solely for the latter business can pot lawfully engage in the
former. A corporation organized in the whale fisheries and in the man-
ufacture of oil and spermaceti candles has no power to engage in the
business of buying ahd selling State bonds. A corporation authorized
to do an insurance business has no power to do a general banking busi-
ness; but the prohibition against banking goes to the business and occu-
pation of banking and not to one or more of the usual acts of banking in
detail. A society incorporated for religious worship has no power to
contract for a steamboat excursion, to raise money for church purposes;
nor has it power to enter into a contract for the purchase and sale of
real estate as a matter of speculation merely. Such a corporation must
derive its income not from the conduct of any worldly business, but from
such property as it may happen to own, and from voluntary contributions.
It has been held that an agricultural society as an incident to the holding
of fairs has no implied power to engage in the business of transporting
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persons to and from its fair grounds, nor has a street railway company
implied power to engage in the business of developing for residential and
business purposes a tract of land along its line; and conversely it has been
held that a land company organized to develop a suburban tract has no
implied power to engage in the business of operating a street railway
though such operation would incidentally benefit its land project. A
manufacturing corporation has no implied pcwer to carry on the business
of a warehouseman; and the power to engage in the business of trading
in real estate is not implied in a building and loan association having
power by its charter to raise funds to be loaned to its members, and to
purchase realty upon which it holds an encumbrance, and freely denl
with and dispose of the same. Where the declared objects of a corpora-
tion are the mining and manufacture of lime and putting the product on
the market, it has no implied autherity to carry on a general mercantile
business, nor can it buy lime manufactured elsewhere for the purpose of
trade, and to raite funds to carry on the corporate business. So it would
seem that a corporation organized to carry on a brewing business would
have no implied authority to carry on a boarding house or hotel businesg
in connection with a saloon though thereby the sale of its products might
be increased.” .
Ruling Case Law, 7 R. C. L., 544.

VII.

It will be noted that in instances which we have referred to, the use
of the corporate funds was in a manner calculated to produce a di-
rect return for the corporation. Still, the courts have uniformly held
that this fact did not bring the use of these funds within the implied
powers of the various corporations involved and that the expenditures
of the funds of the corporations in the manner suggested were ultra
vires and void. We think it entirely sound that contributions by cor-
porations of the State to a State Chamber of Commerce would tend
only in the most remote manner to promote the interest of contribut-
ing corporations and that such expenditure of funds would be ultra
vires and beyond the powers conferred upon the corporations of this
State by our laws. It seems to us that the illustrations we have given
of the misuse of corporate funds present much stronger cases of the
right to use funds in the manner shown than does the proposition
that a corporation may contribute to a State Chamber of Commerce.
Take the case of the North Side Railway Company vs. Worthington,
which we have heretofore cited. There the action of the corporations
involved was of undoubted benefit to each of them and may reason-
ably be considered to have been essential to the success of the enter-
prise of each of the obligated corporations, yet the Supreme Court of
this State held the endorsement of each others bonds for the purpose
of obtaining funds, to be ultra vires and void.

Can it be doubted that the endorsement of the bonds of each other
in the instance named was of more value and of more direct benefit
than would have been contributions to commercial clubs? .

We think there can be no doubt but in answering the question we
must say, there is greater reason in favor of the right of these respec-
tive corporations to have issued their joint bonds than there i: lc
support the proposition that they could use their funds to foster a
State Chamber of Commerce, the benefits of which, to say the least,
are indirect.



206 REPORT OoF ATTORNEY GENERAL.

VIII.

We will next examine and see in what manner the Act of the
Thirty-fourth Legislature enlarged the rights of corporations with
reference to the use of their funds. This Act of the Legislature is a-
re-enactment of Article 1164, R. 8., with a provision added thereto
as follows:

“Provided that nothing in this section shall be held to inhibit corpo-
rations from contributing to any bona fide association, incorporated or
unincorporated, organized for and actively engaged for one year prior to
such contribution in purely religious, charitable or .eleemosynary activities,
nor to local commercial clubs or associations or other local civic enter-
prises or organizations not in any manner nor to any extent, directly or
indirectly, engaged in furthering the cause of any political party, or aiding
in the election or defeat of any candidate for office, or aiding in defraying
the expenses of any candidate for office, or defraying or aiding in defraying
the expenses of any political campaign, or political headquarters, or aiding
or assisting the success or defeat of any question to be voted upon by the
qualified voters of this State or any subdivision thereof.”

Chapter 102, General Laws, Thirty-fourth Legislature,

‘When analyzed it will be seen that this proviso modified Article
1164, R. S., as it originally stood in the statutes in two respects only.
First, it declares that this article of the statute shall not prohibit cor-
porations from contributing to purely religious, charitable or eleemosy-
nary associations; contributions to associations of the character
named may be made, although these associations are not local in their
character, but may be statewide or beyond the territorial limits of the
statute. Provided, however, that these associations are bona fide ones
and have been actively engaged in their respetive occupations for
one yvear prior to the contribution.

Second: The effect of the proviso also is to declare that Article
1164 does not prohibit corporations from making contributions to
local ecommereial clubs or associations, the purpose of which is free
from a political object.

The Texas State Chamber of Commerce is of course neither a relig-
ious, charitable nor eleemosynary institution, therefore the enactment
to Article 1164, R. S. would not permit contributions to it. It is
equally plain, we think, that the Texas State Chamber of Commerece
is onc with State activities and is not local in its nature.

IX.

Tt would seem to be also, that inasmuch as the statute has limited
the contributions which may be made by corporaticns to local com-
mereial clubs, that it necessarily exeludes the privilege and right of
contributing to state commercial associations upon the familiar prin-
ciple of corporation law that the specification of certain powers oper-
ates as a restraint to such objects only and is an implied prohibition
of the exercise of other and distinet powers.

" 7 Ruling Case Law, p. 537.
N. Y. Fireman Ins. Co. vs. Ely, 13 Am., p. 100.
Doty vs. Am. Telephone Co., 130 S. W., 1053,
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It is only an application of the rule inclusio unius exclusio alterius
est, that the permission of one thing is the exclusion of another and
where a statute provides that a thing may be done in a particular
way, it impliedly forbids that it may be done otherwise.

Mercin vs. Burton, 17 Texas, 2086.
Serbert vs. Richardson, 86 Texas, 295,

- X.

In conclusion we beg to advise you, that corporations chartered
under the laws of this State, have no corporate authority, * * *

Ist. To contribute to a State Commercial Organization.

2nd. That while they have authority to contribute to local com-
mercial organizations, yet they do not have authority to contribute to
a local ecommercial organization which in turn makes contribution to
a State commercial organization, for the reason, of course, that they
would be doing indirectly that which they have no authority to do
directly.

3rd. That corporations may contribute to local commercial organi-
zations so long as these local commerecial organizations confine their
activities to local affairs. '

4th. Corporations may contribute to purely religious, charitable
and eleemoysnary institutions, -regardless of the extent of the activi-
ties of the latter, where such institutions are bona fide and have been
in operation one year prior to the contribution.

Yours truly,
C. M. CURETON,
First Assistant Attorney General.

OP. NO. 1693.

1. The Legislature has ample authority under the Constitution for the
enactment of a law regulating telephone companies.

2. The Legislature has power to devolve on the Railroad Commission
of this State thHe duty of administering such a law.

January 11, 1917.
Hon., W. L. Dean, Senate Chamber, Capitol.
DEeAR Sir: I have your favor of the 9th inst., in which you say:

“] have in course of preparation a bill for the regulation of the long
distance telephone companies as respects the rates they may charge, and
otherwise, and I would very much prefer, in my bill, to place these com-
panies under the jurisdiction of the Railroad Commission of the State.
But there is some question as to the constitutionality of an act which
would place the regulation of the long distance telephone companies in
the hands of the Railroad Commission. Being in doubt upon this point
myself, I write to request that you advise me at as early a date as is
practicable, whether, in the opinion of your department, our Railroad
Commission could legally be invested with the power and duty of super-
vising the long distance telephone companies and fixing the tariffs they
may prescribe for conversations over their lines.”
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Replying to your inquiry, beg to say that our law authorizes the
formation of corporations for the purpose of owning and operating
telephone lines. (Article 1121, Subdivision 8, Revised Statutes).

The authority to charter a company for this purpose carries, of
course, the power to collect tolls or fares. In fact, the right to collect
tolls or fares is of the essence of the franchise. :

These corporations arc granted the right of eminent domain. See
Chapter 13, Title 25, Revised Statutes. The provision of this Chap-
ter authorizing telegraph companies to exercise the right of eminent
domain has been construed by our courts to include telephone com-
panies.

See 52 8. W., 106; 55 S. W, 117; 61 8. W., 407; 93 Texas, 313.

It follows, therefore, that a telephone corporation in its operation
necessarily uses property devoted to the publie.

That the Legislature has the constitutional right to regulate and
control the operations of these publie service corporations and to pre-
seribe reasonable fares and tolls that may be charged for their ser-
vice to the public, can scarcely admit of doubt.

Section 17 of the Bill of Rights, among other things, provides that
‘‘no irrevocable or uncontrollable grant of special privileges or im-
munities shall be made; but all privileges and franchises granted by
by the legislature or created under its authority shall be sitbject to the
control thereof.’’ ,

Section 22 of Article 4 in defining the duties of the Attorney Gen-
eral, among other things, requires that he ‘‘shall especially inquire
into the charter rights of all private corporations and from time to
time in the name of the State take such action in the courts as may be
proper and necessary to prevent any private corporation from exer-
cising any power or demanding or collecting any species of faxes,
tolls, freight, or wharfage not authorized by law.”’

Section 4 of Article 12 requires that the legislature shall provide
a mode of procedure under which the Attorney General and distriet
and county attorneys in the name of the State may ‘‘prevent and
punish the demanding and receiving or collection of any and all
charges, as frieght, wharfage, fares or tolls for the use of property
devoted to the publie, unless the same shall have been specially author-
ized by law.””

Section 5, of Article 12, of the Constitution is as follows:

'“All laws granting the right to demand and collect freight, fares, tolls
or wharfage shall at all times be subject to amendment, modification or
repeal by the Legislature.”

The Legislature, in my opinion, can find ample authority in the
above provisions of the constitution for the enactment of a law regu-
lating telephone companies, such as you indicate in your communica-
tion.

The question as to whether or not the legislature ean devolve on
the Railroad Commission of this State the duty of administering such
a law, should, in my opinion, be answered in the affirmative.
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Section 2, Article 10, of the State Constitution, declares that rail-
roads are public highways and common carriers and that the Legis-
lature shall pass laws to regulate tariffs relative thereto, to correct
abuses, prevent ‘unjust discrimination and extortion in the rates of
freight and passenger tariffs and enforee the same by adequate pen-
alties. : ’

The section then contains this provision :

“And to the further accomplishment of these objects and purposes may
provide and establish all requisite means and agencies invested with such
powers as may be deemed adequate and advisable.”

Section 30 of Article 16 of the Constitution, which relates to the
duration of public offices in this State, contains a provision as follows:

“#% * * provided, Railroad Commissioners first elected after this
amendment goes into effect shall hold office as follows: One shall serve
two years, and one four years, and one six years, their terms to be decided
by lot immediately after they shall have qualified. And one Railroad
Commissioner shall be elected every two years thereafter. In case of
vacancy in said office the Governor of the State shall fill said vacancy by
appointment until the next general election.”

The Railroad Commission of Texas was created under Section 2,
Article 10, of the Constitution, adopted in 1890. The office of Rail-
road Commissioner was made clective and the length of time fixed
by Section 30, above, in 1894. Tt will be noted that in neither of these
constitutional provisions is the right of the Legislature limited as to
the means or agency which it may cmploy to regulate railroads in
this State; nor is there any provision which prohibits the means or
agency employed being likewise employed for other executive or ad-
ministrative purposes. The Railroad Commission, therefore, stands
as does any other constitutional officer whose duties are undefined
and over which legislative authority is not limited by the Constitu-
tion,

29th Cyec. 1431, speaking with reference to officers known to the
common law and the mention of which carries with it the authority
usually eonferred upon such officers by the common law, says:

‘“Where mention is made of such officers in the Constitution it has been
held that they thus acquire a constitutional right, of which the Legislature
may not deprive them, * * * although the Legislature is not prevented
from conferring upon them and taking from them new powers which have
not been traditionally associated with the office.”’

The writer of this text cites in support of the pfoposition made by
him the following cases:

People vs. Squires, 14 Cal., 12.
Warner vs. People, 43 American Decisions, 740.

A later California case than the one cited above—Miller vs, Kister,
68 Cal. 144—says:

14—Atty. Gen.
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“But it is well settled that salaried offices created by the Legislature
are not held by contract or grant. The Legislature has full control over
them unless restricted by the Constitution and may abolish them altogether
or impose upon them new duties or reduce their salaries.”

Citing Attorney General vs, Squires, 14 Calif., 12.

Christy vs. Board of Supervisors, 39 Calif., 3.

In the case of People vs. White, 54 Barbour, 628, the New York
Supreme Court held that the president of a village could be com-
pelled to perform additional duties imposed by the charter of the vil-
lage, amended after he had taken the office.

In the case of M. K. & T. Ry. Co. vs. Shannon, 100 Texas 379, the
Supreme Court of this State held valid the law creating the Intangi-
ble Tax Board, which madc the Secretary of State and the Comptrol-
ler of Public Accounts members of said Board. It is true that the
constitutional provisions creating the office of Comptroller and Secre-
tary of State, after defining some of their duties provide that they
shall perform such other duties as may be required by law. This last
constitutional provision, however, was a mere grant of authority to
the Legislature to put additional duties upon these two constitutional
officers. It added nothing to thé Legislature’s rights, because the
right of the Legislature to legislate is not derived from the Constitn-
tion of the State, but is limited only by the Constitution; so that the
Comptroller and Secrctary of State furnish parellel cases with the
Railroad Commission of the State, and my view of the matter is that
any additional administrative or executive duty may be imposed upon
them. The imposition of additional duties on constitutional officers
has always been excrcised almost every session of the Legislature.
For example: The Governor and Commissioner of Agriculture are
members of the Board of Warehouse Supervision. Section 38 of Ar-
ticle 16 of the constitution provides for the creation of the office of
“‘Insurance, Statistics and History.”” Long after the Legislature cre-
ated this office the constitution was amended {Sec. 16, Art. 16) author-
izing the incorporation of State banks, and, among other things, the
amendment contained the following provision:

“Shall provide for a system of State supervision, regulation and control
of said bodies, ete.”

In the Enabling Act, passed by.the Twenty-ninth Legislature, pro-
viding for the incorporating of State banks and trust companies, there
was a provision devolving on the ‘‘Commissioner of Insurance, Sta-
tisties and History,”’ the duty of administering the law. (See Sec.
38, Chapter 10, Acts First Called Session Twenty-ninth Legislature,
page 501.)

Afterwards when the Legislature provided for the protection of
depositors there was created a board composed of the Attorney Gen-
eral, the Commissioner of Insurance and Banking and the Treasurer
of the State, known as the ‘‘State Banking Board,”” with authority
to control and manage the depositors guarantee fund. (Sec Art. 446,
Vernon’s Sayles, Vol. 1.)

Many instances of this nature can be found in the legislative his-
tory of the State, as it is a common procedure for the Legislature to
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devolve new duties on officers as is shown by the fact that each of the
executive heads of the State Government is a member of a number of
boards, entirely distinet from the customary duties of the office.
Yours truly,
B. F. LooNEy,
Attorney General.

OP. NO. 1697—BK. 48, P. 418.
CORPORATE STOCK— WATER RIGHTS—PROPERTY.

Acts of 1913, Chapter 171.

Lawful appropriation of water granted by the State Board of Water
Engineers is property within the meaning of the Constitution of the State,
for which corporate stock may be issued to an irrigation company.

January 22, 1917,
Hon. C. J. Bartlett, Secretary of State, Austin, Texas.
Attention Mr, Cox, Chief Clerk. :
Dear Stk: Your communication concerning the incorporation of
the Canadian Vallev Irrigation Company, of Amarillo, Texas, reads
in substance as follows:

‘““Attached hereto we are handing you the proposed charter of the
Canadian Valley Irrigation Company, of Amarillo, Texas, which we find
to be in good form and complying with all statutory requirements.

‘‘However, in the affidavit accompanying same we notice that a portion
of the capital stock is to be paid for, or has been paid, by conveying to
the proposed corporation a certain right to appropriate public waters,
granted by the State Board of Water Engineers to D. J. and W. D. Muncy,
and that an arbitrary valuation of said water right is placed at $10 per
acre. ‘

“In view of the provisions of Section 6, Article 12, Constitution of the
State of Texas, and the decision of our Supreme Court in the case of
O’Bear-Nester Glass Company vs. Anti Explo Company, as cited in 101
Texas Reports, page 431, this department is doubtful whether a right to
appropriate public waters can be conveyed to a corporation in payment
of capital stock, hence we are handing you herewith all papers and instru-
ments connected with this proposed charter, and will ask that you kindly
advise this department as soon as practicable whether or not a right to
appropriate public waters, granted by the State Board of Water Engineers
is to be classed and termed as proverty actually received within the mean-
ing of our Constitution and other laws applicable thereto.”

The constitutional provision to which you make refercnce is Section
6, Article 12, which reads:

‘“No corporation shall issue stock or bonds except for money paid, labor
done or property actually received, and all fictitious increase of stock or
indebtedness shall be void.”

Construing this provision of the Copstitution, the Supreme Court
has held that the phrase ‘‘property actually received’ refers to some-
thing that is substantial and of a character that could be subjected
to the payment of claims against the corporation. O’Bear-Nester
Glass Co. vs. Anti Explo Co.; 101 Texas, 432; 108 S. W., 967.
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The only question at issuc herc is whether or not an appropriation
of water made in the manner provided by the laws of this State is
‘“property’’ within the meaning of the Constitution as interpreted by
the courts of this State.

It is the opinion of this Department that such appropriation of
water, lawfully made, is ‘“property’’ within the meaning of this con-
stitutional phrase, and that it may be lawfully conveved to the cor-
poration as a part of its capital stock and against which shares of
stock may be lawfully issued.

Chapter 171 of the General Tiaws passed by the Thlrtv third Leg-
islature, at its Regular Session, undertakes to define the rights of
the public in the unappropriated waters of the State, and prescribes
the method by which the citizens may obtain priority to the use of the
public waters and declares, ‘‘as between appropriators the first in
time is the first in right.”” (Seetion 5, Chapter 171, Acts of the
Thirty-third Legislature.)

It is nnnecessary for us to set out in detail the statutory method of
obtaining an appropriation of water. It is sufficient to say, for our
immediate purpose, that the method is similar to that of other States,
and is equally as comprehensive and certain. Section 47 of the Act
declares, ‘‘A water right is the right to use the water of the State
when such use has been acquired by the application for (of) under the
statutes of this State and for the purposes stated in this Aet.”’

As suggested above, this Act of the Legislature is a very compre-
hensive one and is similar to the laws of other States. That a water
right of the charter granted under the laws of this State is property,
is well settled by the authorities from all jurisdictions having occasion
to discuss the subject. Moreover, it has been classified as real pro-
perty. Without quoting from the authorities we will give a summary
of the holdings therecof as made by Mr. Klnney in his recent eompre-
hensive work on Irrigation, as follows:

“Section 768. A Water Right Is Property.—The distinct, exclusive
usufructuary estate acquired by an appropriator to the use of water, by
its lawful appropriation, is property of the highest order, and oftentimes
of the highest value. The water right is protected by the law as such, and
is subject to all of the usual incidents of property. This property right
in water is as important, as valuable, and as extensive as the use to
which it is applied, and especially so where that use is the irrigation
of lands. The land is comparatively valueless without the water to
irrigate it. Without the water it can be purchased for from $1.00
to $2.00 per acre; but with the water its value at once jumps from
the above prices to $100.00 to $200.00 per acre, and sometime to
a very much higher price. The property in a water right consists
not alone in the amount of water claimed under an appropriation, but
also in the priority of the appropriation. And it very often happens
that the chief value of an appropriation consists in its priority over
other appropriations from the same stream. Hence, to deprive one of
his priority to appropriate would be to deprive him of a most valuable
property right. A perfected water right is a vested property right and
its value capable of estimation in money, and one which the law protects.
A ‘water right is such a property right that it comes clearly within the
constitutional provisions that property shall not be taken or damaged
for public or private use, except upon due process of law and upon just
compensation. A water right is such property that it is capable of being
estimated in money. And one who has acquired a legal water right can
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only be deprived of it by his own voluntary act in conveying it to others,
by abandonment, forfeiture under some statute, or by operation of law.
And, as long as one is the owner of a valid water right it is such a prop-
erty right that he has the right to exercise complete dominion, control,
and management thereof. The owner may change the use of the water to
any other beneficial use, so long as the change does not interfere with
the vested rights of others.

“Having seen that a water right is a property right, we will now dis-
cuss the class of properey to which it belongs.”—2nd Kinney on Irri-
gation ond Water Rigbts. .

“Section 769. A Water Right is Real Property.—Having seen that a
water right is a property right of high order, it remains to determine the
class to which it belongs. A water right has none of the characteristics
of personal property, although some of the early statutes declared that it
might be deemed such property. It is generally conceded by all of the
authorities that a water right, or an interest in a water right, is real
property, and it is so treated under all the rules of law appertaining to
such property. It was held in a recent Idaho case that under the laws of
that State a water right is real property, and one who actually diverted
the water of a stream and applied the same to a beneficial purpose is in
actual possession of such real property, and this possession constitutes
actual notice to any subsequent appropriator of the water of the same
stream, or to any person who subsequently applies to the State Engineer
for a permit to appropriate and divert the water of the same stream, the
court saying: ' ‘But where one has actually diverted water, and is using
it, the right to its use may, by analogy, be likened unto the doctrine
that one purchasng real estate must take notice of the rights of those in
possession, notwithstanding the recording statutes.’

““A water right is an inheritable estate, and, being real property, upon
the death of the owner, passes to his heirs or devisees, subject only to
the payment of his debts. Hence it therefore follows that an action to
guiet title, or to recover possession, does not lie at the instance of the
administrator. However, an inchoate or incomplete right is not real
property. It is, therefore, held that a water permit granted under the
laws of the State of Idaho is not real property, nor is it an appropriation
of the public waters of the State, but it is simply the consent given by
the State to make an appropriation, and therefore acquire real rroperty.
However, at the instance of the proper party a suit to quiet title to a
water right for irrigation purposes, and to determine the right to divert
the waters from a stream for such purposes, is in the nature of an action
to quiet title to real estate. And, in an action to quiet title, brought by
an irrigation company, it is immaterial whether the company owned the
water right in question, or merely distributes the water to the stock-
holders, who were the owners of the right before the company was organ-
ized So, a water right being real property, a justice of the peace has
no jurisdiction over an action for the diversion of the water. An injury
to a water right or a wrongful diversion of the water is an injury to real
property, and a proper action may be maintained for the same. And,
where the injury and the property are both in the same county, an action
must be brought in the county where the land is situated. But, where
water is wrongfully diverted in one county to the injury of plaintiff’s
rights in another, it constitutes one cause of action and the plaintiff may
elect in which county he will bring the action. Upon the question of the
sale or transfer of a water right, it being a species of realty requires for
its valid transfer the same form and solemnity as is necessary for the
conveyance of any other real estate. It is also such a right that in the
case of sale or transfer the rule under the statute of frauds applies, and
a verbal sale is held to be void and to work an abandonment. The re-
cording statutes applicable to the sale and conveyance of real property
also apply to the sale and conveyance of water rights.

“Water rights may also be assessed and taxed as real property. How-
ever, in many of the States they are made exempt from taxation, separate
and apart from the lands upon which they are used. This subject will
be discussed in another portion of this work. Water which has been
diverted from the natural stream or other works may be taxed as personal



214 REPORT OF ATTORNEY (GENERAL.

proverty. The rules of the statute of limitations, as the same are applied
to land, are also applied to water rights. And to acquire title to a water
right the use must bé continuous for the full period of the statute of
limitations, in the State where the action is brought, governing actions
for the recovery of other real property.

“Tt was said in a very recent Colorado case: ‘That a water right is
a “freehold,” is not in doubt. * * * A water right has been held to
be a freehold or ‘‘real estate” in the following cases.” ” (Cases cited in
note.)—2nd Kinney on Irrigation and Water Rights.

The Montana courts have held that a water right is property sub-
ject to taxation. Helena Water Works vs. Settles, 95 Pac., 838.

Even riparian rights to the use of the flow of a stream passing
through the owner’s land, although inseparably annexed to the soil.
is a property right and entiiled to protection as such.

Crawford Co. vs. Hathaway, 60 L. R. A., 889,
Northern Light and Power Co. vs. Stacher, 109 Pac., 896.
Waterford Blectric Light, etc., Co. vs. Reed, 94 N. Y. Sup., 551.

Mining claims on public lands are universally regarded as property
in the fullest sense of the word, and may be bought, sold, transferred,
mortgaged and inherited.

Elliott vs. Elliott, 3 Alaska, 360.

O’Connell vs. Gold Mines Co., 131 Fed., 106.
Bradford vs. Morrison, 212 U. 8., 389.

Nash vs. McNamara, 16 L. R. A. (N. 8.), 168,

A mining right to drill for oil and gas in certain deseribed pre-
mises in consideration of a fixed royalty is property within the mean-
ing of the taxation laws.

Carrell vs. Bell, 19 L. R. A. (N. 8.), 746.

The similarity of mining rights claims and the rights of riparian
owners to water appropriations is apparent, and we have cited cases
in support of our conclusion, if, in fact, any should be neeede<, after
consideration of what Mr. Kinney has said on the subject.

You are, therefore, advised that the lawful appropriation of water
granted under the laws of this State by the Board of Water Engineers
is property within the meaning of the Constitution of the State per-
mitting the issmance of corporate stock therefor.

Yours very truly,
C. M. CURETON,
First Assistant Attorney General.

OP. NO. 1718—BK. 49, P. 38.

CORPORATIONS—FPROOF OF PAYMENT OF CAPITAL STOCK OF.

Revised Statutes of 1879, Articles 567, 568, 569, 578, 585, 591, 592
and 593.
Acts of Twenty-fourth Legislature, Chapter 125.
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Revised Statutes of 1895, Article 642, Subdivision 56.

Acts of 1897, Chapter 130.

Acts of Twenty-seventh Legislature, Chapter 15,

Acts of Thirtieth Legislature, Chapter 166.

Revised Statutes of 1911, Articles 1121, 1125 to 1130, 1141 to 1144,
1169, 1170 and 1171.

1. Corporations named in Revised Statutes, Article 1129, in which is
included corporations chartered under Subdivision 29 of Article 1121,
are not required to make proof of final payment of their capital stock
within two years, nor are their stockholders required to pay in the bal-
ance of their stock subscriptions within such period of time, so far as the
statutes of the State are concerned.

2. ‘The unpaid balances on stock subscriptions made to corporations
of these classes are to be paid as the by-laws of such corporations may
prescribe, which payments are to be collected by the Boards of Directors,
who have authority under the statute to institute suits for the collection
of such unpaid subscriptions and to declare in a statutory way a forfeit-
ure of that which has already been paid, upon a failure to pay assess-
ments on such subscription contracts, made by them in accordance with

the by-laws.
Mareh 20, 1917.
Hon. C. J. Bartlett, Secretary of State, Capitol ; Attention of Mr. Cozx.
Dear Sir: Your letter, requesting the opinion of the Attorney
General, reads as follows:

“Will, you kindly advise this Department officially whether or not the
corporation laws of this State, construed as a whole, require corpora-
tions organized under Subdivision 29, Article 1121, Revised Civil Stat-
utes, 1911, to make proof of final payment of their capital stock within
two years from date of filing of their original or amended charter with
the Secretary of State.

“Your early attention and response to this query will be earnestly ap-
preciated.”

In order that we may answer this inquiry it will be nccessary that
we examine the history of the corporation laws of this State, in so far
as this will throw licht upon the subject.

The general corporation acts of this State begin in the Aects of the
Legislatures in 1871, 1873 and 1875, but it is unnecessary that we dis-
cuss those measures in detail, as our modern laws may be said to
begin with the compilation of the Revised Statutes made in 1879.

The Revised Statutes of 1879, in Title 19, which relates to private
corporations, contains no provision specifying the amount of capital
stock of corporations chartered thereunder, nor does it specify many
things now essential under the statutes.

Article 567 thereof sets forth the requisites of the charter, among
which is found the requirement that the amount of capital stock and
the number of shares into which it is divided must be stated.

Article 568 provides that the charter shall be subseribed by three
or more persons, two of whom must be citizens of the State. It like-
wise declares that the charter must he acknowledged, and Article 569
requires the filing of. the charter in the office of the Seeretary of
State. Neither a minimum nor maximum amount of the capital stock
is specified, nor is any provision made for the payment of the capital
stock, either before or after incorporation. Likewise, there is no pro-
vision as to the amount which must be subseribed or paid in before
the charter is issued. .

a
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Article 578 declares that when the full amount of the capital stock

has not already been subscribed in good faith the dircetors may open
the books for recciving subscriptions to the remainder of the capital
stock. .
Article 585 confides the general management of the affairs of the
corporation to its directors, and authorizes them to dispose of the resi-
due of the capital stock at any time remaining unsubscribed ‘‘in
such manner as the by-laws may presceibe.’’

Article 591 declares that the directors *‘may require the subserib-
ers of the eapital stock of the corporation to pay the amount by them
respectively subseribed, in suech manner and in such installments as
may be required by the by-laws.”’

Article 592 auihorizes the forfeiture and the manner of its en-
forcement in the event a stockholder fails to pay any installment due
on his subscription contract at the time of and in the manner re-
quired by the Board of Dircctors.

Article 593 aunthorizes suits by the corporation aeainst its stock-
holders. ;

The status of the law then, as it existed in 1879, was that no par-
ticular amount of the capital stock of a corporation was required to
be subseribed and paid in beforve the charter was granted, but the
time, manner and amount of payment were to be fixed by the by-laws
of the corporation and the funds to be collected in accordance there-
with by the Board of Directors, for the enforecement of which eollee-
tion previous stock payments could be forfeited and sunits maintained.

In 1885 the corporation laws were amended by Chapler 61 of the
legislative acts of that year, but no changes. were made in the law in
the particnlars specified above. :

Amendments were also made by an Act, approved March 23, 1887,
but still the law relative to the matters set forth above remained un-
changed.

The corporation laws were amended by Chapter 83, Acts of 1893,
but no changes were made relative to the matters here under exami-
nation. :

Our corporation acts were also amcnded by Chapter 125, Acts of
the Twenty-fourth Legislature, and at this time the following pro-
vision was placed in the statute:

“The stockholders of all private corporations created under the pro-
visions of this Act shall be required to subscribe at least fifty per cent and
pay in at least ten per cent of its authorized capital stock before it shall
be authorized to do business in this State; and whenever the stock-
holders of any such company shall furnish satisfactory evidence to the
Secretary of State that at least fifty per cent of its authorized capital
has been subscribed, and ten per cent paid in, it shall be the duty of said
officer to receive, file and record the charter of such company in the office
of the Secretary of State upon application and the payment of all fees
therefor, and to give his certificate showing the record of such charter
and authority to do business thereunder; Provided, that foreign corpora-
tions obtaining permits to do business in this State shall show to the
satisfaction of the Secretary of State that fifty per cent of their authorized
capital has been subscribed and that at least ten per cent of the author-
ized capital has been paid in before such permit is issued.”
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This was the first material change affecting the subject matter of
your inquiry made in the corporation laws from 1879 to 1895. It will
be noted from the abové quotation that before a charter might issue
fifty per cent of the capital stock of a proposed corporation was re-
quired to be subseribed and ten per cent of the authorized eapital paid
in. The fulfillment of these requirements and cvidence thereof were
made necessary before the Secrctary of State was authorized to file
and record the articles of association.

The corporation code was again amended in 1897, but 1n the re-
spect here béing reviewed no changes were made.

The foregomg section quoted from the Act of 1895 was incorporated
into and became Subdivision 56 of Article 642, Revised Statutes of
1895.

This amendment is found in Chapter 130, Acts of 1897,

Subdivision 56 of the Act of 1879, which is quoted above as a part
of the Act of 1895, hecoming too restrictive in some respects, and par-
ticularly with reference to foreign corporations, the Twenty-seventh
Legislature in 1901, by Chapter 15, amended this Subdivision 56, so
that thereafter it read as follows:

“The stockholders of all private corporations created for profit and
with an authorized capital stock, under the provisions of this chapter,
shall be required to pay in at least $100,000 in cash, of their authorized
capital stock, or to subscribe at least fifty per cent., and pay in at least
ten per cent, of their authorized capital, before they shall be authorized
to do business in this State, and whenever the stockholders of any such
company shall furnish satisfactory evidence to the Secretary of State
that at least $100,000 of its authorized capital stock has been paid in,
in cash, or that at least fifty per cent. of its authorized capital has been
subscribed and ten per cent, paid in, it shall be the duty of said officer
to receive, file and record the charter of such company in the office of the
Secretary of State upon application and the payment of all fees therefor,
and to give his certificate showing the record of said charter and au-
thority to do business thereunder; provided, that foreign corporations
obtaining permits to do business in this State shall show to the satisfac-
tion of the Secretary of State that at least $100,000 in cash of their au-
thorized capital stock has been paid in, or that fifty per cent. of the
authorized capital has been paid in, before such permit is issued.”

The substantial modification made by the above enactment was that
if a corporation had as much as $100,000 of its capital paid in in cash,
still it might sccure a permit to transact busmess in this State, or be
chartered; this, notw ]th'[alldlng the general provision that if it did
not have this amount paid in in cash it must have fifty per eent of its
capital subseribed and ten per cent paid in. This was the status of the
law when in 1907 the Legislature of the State undertook to change
and modify in material particulars the general corporation laws of the
State, and enacted Chapter 166. Gencral Laws of the Thirtieth Leg-
islature. Sections 1 and 2 of this Chapter read:

‘“Section 1. The stockholders of all private corporations created for
profit with an authorized capital stock under the provisions of Chapter
2, Title 21, Revised Statutes of the State, shall be required in good faith
to subscribe the full amount of its authorized capital stock, and to pay
fifty per cent. thereof before said corporation shall be chartered; and
whenever the stockhoders of any such company shall furnish satisfactory
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evidence to the Secretary of State that the full amount of the authorized
capital stock has in good faith been subscribed, and fifty per cent thereof,
paid in case, or its equivalent in other property or labor don¢, the pro-
duct of which shall be to the company of the actual value at which it
was taken, or property actually received, it shall be the duty of said
officer, on payment of office fees and franchise tax due, to receive, file and
record the charter of such company in his office, and to give his certifi-
cate showing the record thereof. Satisfactory evidence above mentioned
shall consist of the affidavit of those who executeq the charter stating
therein (1) the name, residence and postoffice address of each subscriber
to the capital stock of such company; (2) the amount subscribed by each
and the amount paid by each; (3) the cash value of any property re-
ceived, giving its description, location, and from whom and the price
at which it was received; (4) the amount, character and value of labor
done, from whom and price at which it was received; provided, that if
the Secretary of State is not catisfied, he may, at the expense of the in-
corporators, require other and more satisfactory evidence before he shall
be required to receive, file and record said charter; and provided further,
that corporations created under Sections 21, 29, 37, 53, 54, and 61, of
Article 642, Revised Statutes of this State, are exempt from the provisions
of this Section; and provided, further, that the provisions of this Act
shall not apply to corporations formed for the construction, purchase,
and maintenance of mills and gins having a capital stock of not exceeding
$15,000.00 nor to mutual building and loan associations; nor to water
works, ice plants, electric light plants and cotton warehouses in cities
of less than 10.000 inhabitants.

“Section 2. The stockholders of all corporations chartered as provided
in Section 1 of this Act shall, within two years from the date of the filing
of such charter by the Secretary of State, pay in the unpaid portion of
the capital stock of such company: proof of which shall within said time
be made to the Secretary of State in the manner provided in Section 1 for
the filing of charter; and in case of the failure to pay the same and to
make proof thereof to the Secretary of State within two years from the
date of the filing of the Charter, shall, because thereof, forfeit the charter
of said company, which forfeiture shall be consummated without judicial
ascertainment, by the Secretary of State entering upon the margin of
the ledger kept in his office relating to such corporations the word ‘for-
feited,” giving the date and reason therefor.

“The Secretary of State shall notify such corporation by mailing to the
post office named as its principal place of bucsiness, or to any other place
of business of such corporation, addressed in its corporate name, a writ-
ten or printed statement of the date and fact of such forfeiture; a record
of the date and fact of such notice must be kept by such officer; provided,
that the stockholders of any such corporation whose charter has been
forfeited as above provided who shall within six months from the date
of such forfeiture, and not thereafter, pay in full the unpaid capital
stock of such company and furnish to the Secretary of State proof of
such fact as required herein, and in addition shall pay the Secretary of
State as fees belonging té his office the sum of five ($5) dollars per
month for each month and fractional part thereof between the date of
forfeiture and settlement, the company shall be relieved from such for-
feiture, and said officer shall write on the margin of said ledger the word
‘Revived,” giving the date thereof; if the stockholders should fail to
cause the charter powers of said corporation to be revived, as just pro-
vided, then and in such event the affairs of such company shall be ad-
ministered and wound up as on dissolution; provided, however, the stock-
holders of any such company shall have the right, at any time within
the two years given to make payment of the unpaid portion of the capital
stock to reduce the same so that by reduction or reduction and payment
the full amount of the capital stock authorized by such reduction shall
be paid, and thus avoid a forfeiture of the charter, but no creditor aof
said company shall in any wise be prejudiced by such reduction of its.
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capital stock in any claim or cause of action such creditor may have
against such company or any stockholder or officer thereof.”

From an examination of the forcgoing sections it will be seen that
Section 1 has become and is now Articles 1125 to 1130, of the present
existing Revised Statutes of the State; while Section 2 has become
Revised Statutes, Articles 1141 to 1144, inclusive. This Act made
material changes in the corporation laws of this State. In the first
place it required that the full amount of the authorized capital stock
for all corporations, except certain ones particularly exempted from
it provisions, be subscribed and one-half thereof actually paid in
before a charter might issue. Furthermore, it required that the un-
paid portion of the capital stock should be paid in and proof thereof
made within two years from the date of issuance of the charter. These
provisions making this change are a part of one and the same act,
being Sections 1 and 2 thereof, and as such must be construed to-
gether. Those corporations particularly exempted from its provisions
were the ones to be created under Sections 21, 29, 37, 53, 54 and 61
of Revised Statutes, Article 642, which is, however, Article 1121 of
the present statutes, as well as corporations formed for the construe-
tion, purchase and maintenance of mills and gins, having a capital
stock not exceeding $15,000.00, and mutual building and loan asso-
ciations and watcrworks, ice plants and eleetric light plants and cot-
ton warehouses in cities of less than ten thousand inhabitants.

These exceptions are provided for in Section 1 of the Act, and being
a part of the entire law they are likewise excepted from the provisions
of Section 2 of this Act, that is to say, corporations created under the
-sections above named and those others deseribed in the exceptions are
not required by this Act to pay in the unpaid part of their capital
stock within two years, nor ave they required to have their entire
capital stock subsecribed, nor have half thereof paid in. Corporations
described in the exceptions rcferred to are excepted from the pro-
visions of Section 2, with reference to the payment and proof thereof
of capital stock within two years, for Section 2 expressly declares
that ‘‘the stockholders of all corporations chartered as provided in
Section 1 of this Act, cte., shall within two years pay in their unpaid
stock subseriptions.”’ How are they chartered as provided in Section
1 of this Act? Section 1 answers the question—chartered by baving
the full amount of their capital stoek subseribed and onc half of it
paid in, ete.

It is true that Revised Statutes, Article 1141, modifics somewhat
the language of Section 2 of this Act under examination, but it does
not change its meaning, and if it did, under the authorities of this
State the codification would not govern, but the original Act would.
It is plain from the original act that the exceptional corporations
specified in Section 1 are not required to make proof of final payment
within two years, but as to them the matter was left as the law origi-
nally stood for all corporations, both as to the amount of stock re-
quired to be subseribed and the amount required to be paid in, as
well as to proof of final payment. We have already quoted the law,
as enacted in 1901, which at that time was made to apply to all cor-
porations, but which is now Revised Statutes, Article 1130, and which
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applies at the present time only to the excepted corporations specified
in Section 1 of the Act of 1907, and which is now Revised Statutes,
Article 1130. That is to say, corporations organized under Suhdi-
visions 21, etc., as set forth in Article 1129, must in the organization
of the corporation either have $100,000.00 cash of their capital
paid in, or fifty per cent of the authorized capital subseribed and ten
per cent paid in. As to these corporations, therefore, no changes were
made by the Act of 1907, either as to the mauner of organization or
as to the final payment of stock subscriptions. We have already
seen, in tracing the history of our eorporation laws, that there had
becn no provision as to final payment of stock subseriptions until the
Act of 1907, but that the time and amount of payment of stock sub-
seriptions were left to the Board of Directors and the by-laws of the
corporation. This is so now, as will be seen from the following article
of the statute. ‘
Revised Statutes, Article 1169, provides:

“Art. 1169. Directors may require payment of stock.—The board
of directors or trustees of any corporation may require the subscribers
to the capital stock of the corporation to pay the amount by them respec-
tively subscribed, in such manner, and in such installments, as may be
required by the by-laws.”

From the foregoing it is seen that the time and manner, ete., of the
payment of stock subscriptions to a corporation are to be specified in
the by-laws of the corporation and to be paid upon direction of the
Board of Directors; if it is not paid, that which has been paid may
he forfeited, under Revised Statutes, Article 1170, for which purpose,-
as well as other purposes, the corporation under Article 1171 may
suc its members. Having traced the history of our coporation law
as relating to this subject,. this much is found:

That for many years there was no particular amount required to
be subscribed before a corporation could be chartered, and ne pro-
vision madc for its payment, other than the general authority of the
directors to collect the same under by-law provisions. This applied
from an earlv date to all corporations of cvery character. It was
finally modified, as will be seen, by a requirement previouslv quoted
in this opinion, that fifty per cent of the authorized capital stock must
be subseribed and ten per cent thereof paid in: still no provision was
made requiring that the subseriptions should be paid within any par-
ticular time, this being left, under the statute. to by-law provisions
enforceable by directors of the corporation. Tn 1907, however. the
law was amended and provision was ‘made that all corporations,
except those incorporated under subdivision 21 and other exeeplions
named in Section 1 of the Act of 1907, must have all of their ecapital
stock subseribed, fifty per cent of it paid in and the balance paid in
within two years; but as to corporations chartered under subdivision
21 and other subdivisions in the exception clause to Secetion 1 of the
Act of 1907, the law stands as it had for many years therctofore
stood, that is to say, this class of corporations must have fifty per
cent of the authorized capital subscribed, ten per cent of such capital
paid in and the balance duec on the subseription contracts is payable
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as the by-laws may preseribe and colleetible by the Board of Directors,
under penalties of forfeiture and by right of suit. If it be said that
no provision is made for final payment, except such provision as may
be inserted in the by-laws and enforceable by the directors, the ans-
wer i that the policy of this State for more than a quarter of a cen-
tury permitted these same discretionary provisions with reference to
all corporations, and that the Act of 1907 changed this policy with
reference to most corporations, but not as to those chartered under
Subdivision 21 and the other exceptional corporations specified in See-
tion 1 of the Aect of 1907.

You are advised, therefore, that the following described corpora-
tions are not required to make proof of final payment of their capital
stock and that stockholders are not required to pay in the balance of
their stock subscriptions within two years, to wit:

‘‘Corporations created under Subdivisions 21, 29, 37, 53, 54 and 60, of
Article 1121, as well as corporations formed for the construction, pur-
chase and maintenance of mills and gins, having a capital stock not ex-
ceeding $15,000.00; mutual building and loan associations and also
waterworks, ice plants, electric plants and cotton warehouses in cities
of less than ten thousand inhabitants.,”

But as to these the balance of stock subseriptions after the initial
payment of ten per cent is to be paid as the by-laws of these corpora-
tions may preseribe, which payment may be required by the Board of
Directors, under Article 1169, Revised Statutes, and for failure to pay
the stockholders are subject to suit, under Revised Statutes, Article
1171, and to the forfeiture of the stock, as declared in Revised Stat-
utes, Article 1170,

Yours very traly,
C. M. CURETON,
First Assistant Attorney General.

OP. NO. 1736—BK. 49, P. 138.

Fees oF OFFICE—CORPORATIONS—CHARTER FEES OF— WORDS
AND PHRASES,

Acts of the Thirty-fifth Legislature, Senate Bill 95.

Revised Statutes, Article 3837. .

Acts, First Called Session Thirty-third Legislature, Chapter 33.

1. The words ‘“‘issued and outstanding” as used in this act throughout
its various provisions merely mean such part of the authorized capital
stock as has been subscribed for, and this regardless of the percentage
of the capital stock which has or has not been actually paid in.

2. That portion of Senate Bill No. 95 which relates to building and
loan associations is an amendment of a repealed law and as, such is not
a law, and has no effect whatever on Sections 25 and 30 of Chapter 33,
Acts of the First Called Session of the Thirty-third Legislature.
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April 12, 1917.
Hon., Church Bartlett, Secretary of State, Capitol.
Attention Mr. Cox.
Dear Sir: Your letter presenting questions to be determined by
this Department reads substantially as follows:

“I beg to submit herewith for your consideration several questions per-
taining to the provisiong of Senate Bill No. 95, passed by the Regular
Session of the Thirty-fifth Legislature and approved by the Governor, ard
which becomes effective ninety days from adjournment:

‘““(1) What is meant by the term ‘issued and outstanding,’ as the same
is used in this act relating to the ascertainment of the amount of filing
fees? Does it mean the amount of authorized capital stock or does it
mean that proportion of the authorized capital stock which has been paid
for by the stockholders and actually issued to them and outstanding?

“(2) A portion of the act referred to reads as follows: ‘For each
and every charter, amendment, or supplement thereto, of a private cor-
poration created for any other purposes intended for mutual profit or
benefit, a fee of fifty dollars shall be paid when said charter is filed; pro-
vided, that, if the capital stock of said corporation issued and outstanding
shall exceed ten thousand dollars, it shall be required to pay an additional
fee of ten dollars for each additional ten thousand dollars of its authorized
capital stcck, or fractional part thereof, after the first; and provided fur-
ther that such fee shall not exceed the sum of twenty-five hundred dol-
lars.” Under this provision of the act, what would be the filing fee on
the charter of a domestic corporation with an authorized capital stock of
$100,000, $50,000 of which was actually paid in at the date of incorpora-
tion?

“(3) Does the provision ‘and provided further that mutual and loan
companies, so called, whose stock is not permanent, but withdrawable,
shall pay a fee of fifty dollars for the first one hundred thousand dollars
or fractional part thereof of its capital stock issued and outstanding, and
ten dollars for each additional one hundred thousand dollars or fractional
part thereof; and where the company is a foreign one, then the fee shall
be based upon the capital invested in the State of Texas,’” taken in connec-
tion and construed with Section 2, of the act, in effect repeal the provisions
of Sections 25 and 30, Chapter 33, Acts, First Called Session ot the ‘Thirty-
third Legislature of the State of Texas, relating to the filing fee applicable
to building and loan associations?”’

‘We will make one answer to the first and second interrogatories, as
these are substantially one inquiry.

The statute quoted in the second interrogatory originally read:

‘“‘For each and every charter amendment, or supplement thereto,
of a private corporation created for any other purpose, intended for
mutual profit or benefit, a fee of fifty dollars shall be paid when said
charter is filed ; provided, that, if the authorized capital stock of said
corporation shall exceed ten thousand dollars, it shall be required to
pay an additional fee of ten dollars for each additional ten thousand
dollars of its authorized capital stock, or fractional part thereof,
after the first.”’

The changes made by the amendment were as follows:

In the first place, the filing fee is limited to twenty-five hundred
dollars, regardless of the capital stock.

In the second place, in lieu of the phrase ‘‘if the authorized capital
stock of said corporation,’’ there is used the clause, ‘‘if the capital
stock of said corporation issued and outstanding.’” The construction,
therefore, to be given the act hinges upon the meaning of the phrase
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“‘if the capital stock of said corporation issued and outstanding,’
ete. Our opinion is that the words ‘‘issued and outstanding,”’ as
used in this act throughout its various provisions, merely mean such
part of the authorized capital stock as has been subscribed for, and
that it is immaterial whether these subscription contracts have been
or may be evidenced by certificates of shares. In other words, when
the capital stock of a corporation has been lawfully subsecribed for,
then within the meaning of this aet, as well as within the meaning
of all the corporate rights of the subseriber, such capital stock has
been issued and is outstanding.

The reasons leading to this conclusion will now be stated.

A share of stoek in a corporation is the right which its owner has
in the management, profit and ultimate assets of the corporation.
1st Cook on Corporatious. Sce. 12. A certificate of stock is not the
stock itself. but mere evidence of ownership of the stock in the cor-
poration.« It transfers nothing from the corporation to the stock-
holder, but merely affords to the latter evidence of his rights, or in
the languaﬂe of Mr. Cook—‘it should be clearly understood that
the certificatc is not the stock but merely written evidence of the
ownership of the stock.”” 1st Cook on Corporations, See. 13. A
certificate of stock is not necessary to the complete ownership of the
stock, nor is the payment of subscription necessary thereto. It is not
necessary to the existence of a corporation that certificates of stock be
issued. Without the celtlﬁcate the stockholder has complete power to
transfer his stock, to receive dividends and to vote, and he is individ-
ually liable as a stockholder. 1st Cook on Corporatlons See. 13.
These general principles taken from Mr. Cook’s work on eorporations
are in entire harmony with the rules declared by the Texas Courts.

Our courts have held that the actual issuance of stock is not essen-
tial to corporate existence. Hamilton vs. Manufacturing Company,
39 S. W., 641 Rio Grande Cattle Co. vs. Burns, 82 Texas, 50.

Our courts have likewise held that the interest of one who has paid
for his stock but received no certificate, is assignable. Rio Grande
Cattle Co. vs. Burns, 82 Texas, 50. They have likewise held that
transfers of unpaid stock of a corporation made in good faith with the
consent of the corporation are valid. Nicholson vs. Showalter, 83
Texas, 99.

It is likewise e]ementarv in this State that the subseription to the
stock of a corporation fixes the liability of the subscriber and it is
not necessary that the shaves of stock should have been actually
" issued and delivered. Mathis vs. Pridham, 20 8. W, 1015. Dallas,
ete., Mills vs. Clancey, 15 S. W., 194,

The right of a shareholder in a corporation is to participate accord-
ing to the amount of his stoek in the dividends of the corporation
and on its dissolution in the asscts remaining after the payment of
debts. Olsen vs. Homestead Land, ete., Company. 87 Texas, 368: Ar-
ansas Pass Harbor Co. vs. ,\[anning, 94’ Texas, 563. These general and
Texas authorities are sufficient to show that the law attaches no par-
ticular importance to the writing out and delivery of certificates of
shares of stock in a corporation, and that these documents have no
significance except as mere evidence of the ownership by the holder
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of stock in the corporation. They may, or may not, be written out
and delivered to the shareholders without either lessening or enlarg-
ing his rights and without in any way affecting the existence or the
corporate powers of the corporation. We make these remarks for
the purpose of showing that the phrase ‘‘capital stock of said corpora-
tion issued and outstanding’’ did not have reference to the mechanic
process of writing out certificates of shares and delivering the same to
subsecribers to the capital stock. ,

The authorities hold, and particularly is this true on questions of
stockholders liability and taxation, that stock is issued when it has
been subseribed for. American, ete.,, Company vs. State Board, 56
N. J. Law, 389; 29 Atl., 160; San Francisco, ete., vs. Miller, 87 Pac.,
630; Flower City National Bank vs. Shire, 88 N. Y. (Appellate Div.)
401; 77 N. E., 114, Knickerbocker, etc., Company vs. State Board,
ete.,, 65 Atl, 913. Pietsch vs. Krause, 116 Wisc., 344.

The case of American, ete. Company vs. State Board, 29 Atl., 160,
is exactly in point on this question. In that case the corporation was
incorporated by a certificate filed under the general corporation laws,
-which set out that the total amount of the capital stock was $1,500,000
divided into 15,000 shares of the par value of $100.00 cach. The en-
tire amount of the capital stock was subseribed for, but only ten
per cent. thereof had been paid in. No certificates of stock had been
given to the subscribers, but receipts were given for the amounts
which had been actually paid in. The company elected its directors
and officers and with the capital stock paid in proceeded to engage
in the business for which it was organized. On this state of facts
the Supreme Court of New Jersey held that the company was liable
to taxation on the full amount of the stock subscribed for as capital
stock ‘‘issued.and outstanding.”’ The New Jersey statute imposing
taxes upon certain corporations declared ‘‘that all corporations, in-
corporated under the laws of this State and not herein provided for,
shall pay a yearly license fee or tax- of one tenth of one per cent on
the amount of the capital stock of such corporations.”” This section
was later amended and the phrase ‘‘amount of capital stock’ was
made to read ¢‘ emount of capital stock issued and outstanding.’’ Not-
. withstanding this amendment of the statute which is analogous to
the statute and its amendment now before us, the court held that the
clause ‘‘amount of capital stock issued and outstanding’’ meant the
amount of capital stock which had been subscribed for. All that the
court said in discussing this question is relevant and applicable to the
instant case, and we shall quote it as our brief in this opinion. Upon
the statement of facts previously made above the Supreme Court of
New Jersey in part said:

“The certificate by which this company was organized was in con-
formity with the statute. It set out that the total amount of the
capital stock of said ‘company is to be $1,500,000. divided into 15,000
shares, of the par value of $100 each; and the amount of the capital
stock with which said company shall commence business is $1,300,000,
divided into 13,000 shares, of the par value of $100 each. The names
and residences of the stockholders, and the number of shares held
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by each are as follows, to wit: (giving the names of stockholders, 22
in number, the re31dence of each, aggregating 13,000 shares.) The
proof in the case is that stock to the amount of $1,500,000 was sub-
seribed for. Upon the stock so subscribed for, two assessments, of
5 per cent each, amounting to $150,000, have been made, and were
paid by the subscribers. The contention is that capital stock sub-
scribed for is not ‘capital stock issued and outstanding,’ within the
meaning of the act of 1892. This contention is founded upon the
fact that the subscriptions to the ecapital stock have not been fully
paid up, and that no certificates of stock have been given to the sub-
seribers. The certificate of incorporation was recorded in the Hudson
county clerk’s office, November 28, 1888, and in the office of the Sec-
vetary of State on the same day. The company was organized by
the election of officers the latter part of the same month, and com-
menced business in May, 1889, and is still econducting its business.
The general corporation act, under which this company was organized.
treats the persons named in the certificate as the stockholders who
hold the shares of the company’s capital stoek; and, throughout the
act, persons who have become subscribers for qtock arc reﬂarded as
stockholders. By Section 38 the managers and directors are to be
elected by the stockholders, and each stockholder is, at such election,
entitled to vote for each share of stock held by him. By Section 47
no one is eligible to the office of director unless he be a bena fide
holder of stock. The books of the corporation are made conclusive
evidence of the right of a person to vote as a stockholder, and are
prima facie evidence of the qualifications for the office of director.
In re St. Lawrence Steamboat Co., 44 N. J. Law, 530. Nowhere in
the act is there the faintest indication that payment in full of the
par value of the stock subseribed for is a condition precedent to the
status of a stockholder. On the contrary, the act contemplates that
the companies organized under its provisions may organize, elect
officers, and transact business with a capital less than the total
amount of the capital stock, provided the amount of capital paid in
be not less than $1,000. Provision is made by section 27 for assess-
ments upon shares, from time to time, in such sums as two-thirds of
the stockholders in interest shall direct, not to exceed, in the whole,
the sum at which each share was limited by section 11. Nor is a
certificate of stock necessary to consummate the ownership by a sub-
seriber of the shares of stock he subscribes for, in respect to which he
has complied with the terms on which subseriptions were received
under the charter and by-laws of the company. Capital stock is the
sum fixed by the charter as the amount paid in, or to be paid in, by
the stockholders for the prosecution of the business of the corpora-
tion, and for the benefit of the creditors of the corporation. Cook.
Stock & Stockh. 3. A share of stock represents the right which its
owner has in the management and profits of the corporation. Id. see.
5. The rights and obligations, as between the subscribers and the
corporation, spring from the subsecription for stock. A subseription
to stock imports a promise by the subsecriber to pay the face value of
the shares of stock subscribed for, in compliance with assessments
lawfully made, for the recovery of which the corporation may main-

15—Atty. Gen.
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tain a suit at law. Hotel Co. vs. I’Anson, 42 N. J. Law, 10; Braddock
vs. Railroad Co., 45 N. J. Law, 863. And such subscriptions consti-
tute a trust fund for the payment of the debts of the corporation.
‘Wetherbee vs. Baker, 35 N. J. Eq., 501. A certificate of the number
of shares subsecribed for, or to which the subscriber is entitled, is not
necessary to constitute the subseriber a shareholder, or to impose
upon him a liability to pay the amount of his subscription. The cer-
tificate is merely an additional and convenient evidence of his owner-
ship of stock, which he may require for his own satisfaction, or to
enable him to effect a transfer of his interest. A subsecriber for
stock, who has complied with the terms of his subscription, and has
paid the assessments on the shares subseribed for, may compel the
corporation to give him a certificatc by proceedings at law; and,
without any certificate being issued, he is amenable to an action by the
creditors of the ecorporation to compel him to contribute his propor-
tional part for the payment of the debts of the corporaticn, Cook,
Stock & Stockh, secs. 9, 192, and note 4: Farrar vs. Walker, 3 Dill. 506,
Fed. Cas. No. 4, 679; Burr vs. Wilcox, 22 N. Y., 551 ; Wheeler vs. Mil-
ler, 90 N. Y, 363. For each one of the assessments upon the shares of
stock subscribed for, a receipt was given by the treasurer of this cor-
poration. These receipts were a sufficient voucher for the vight of the
subseribers to stock, and evidenee that they became stockholders,—
the holders of the shares of stock subscribed for.

““In the brief submitted by the counsel of the prosecutor e nsider-
able stress is laid upon the difference in the verbiage of the
act of 1884, and part of the act of 1892. By several acts passed
in 1878, 1879, and 1885 (Supp. Revision, pp. 151, 152), incor-
porated companies were empowered to increase or decrease their
capital stock . In amending the fourth section of the act of 1884
by the act of 1892, the words ‘issued and outstanding’ were
inserted after the words ‘capital stock,” with a view to adapt that
section more clearly to such changes in the capital stock of these cor-
porations. This verbal change in expression made no material alter-
ation in the meaning of the law. The word ‘issued,’ as used in this
connection, has no technical meaning. ‘To issue,’ as defined by lexico-
graphers, signifies to send out; to put in circulation. In a popular
sense, a corporation engaged in organization is said to issue stock when
it obtains subscriptions for it; and, in the construction of tax laws,
words are to be interpreted in their popular sense. Evening Journal
As’n vs. State Board of Assessors, 47 N. J. Law, 36. This construc-
tion harmonizes with, and, indeed, is required by the general corpora-
tion act, which recognizes the subscribers for stock as holders of the
shares subseribed for, with all the privileges conferred, and subject
to all the liabilities imposed, upon stockholders.

‘‘In construing statutes imposing taxes. as well as other statutes, the
object and purpose of the Legislature will control, and such a con-
struction will be made, if permissible by the language of the enact-
ment, as will give the effect to the legislative intent. The tax and
license fees required to be paid by the act of 1892 are exacted by the
State for the privilege of exercising the corporate franchises which
are granted. Immediately on recording the certificate preseribed
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by the statute, the corporation becomes organized; and, on the paying
in of ecapital to the amount of $1,000 the company is authorized to
transact business, and to exercise all the corporate franchises ex-
pressed in the certificate. The company is not required to call in the
full amount of capital subseribed, and subseribers for the shares of the
stock are under no compulsion to obtain certificates for the shares of
stock for which they subscribe. In the meantime the company may
lawfully exercise all its franchises, and, if the view of the prosecutor
be eorrect, may do so without paying the tax and license fee which the
act contemplates shall be paid for the exercise of those franchises.
The construction of the act contended for by the prosewuior is not
tenable. In fact, this company was engaged in the prosecution of
its business, so far as the managers were enabled to obtain business,
or thought it prudent to embark therein, and was actually in the exer-
cise of the franchises acquired by recording and filing its certificate
of incorporation. The company was, therefore, at the time of this
assessment, in the exercise of those franchises, for the privilege and
right to exercise which the franchise tax and license fees assessed were
imposed. If actual exercise and enjoyment of the franchises derived
from the incorporation be necessary to entitle the State to exact the
tax and license fee therefor (which I am unwilling, at this time, to
concede), that condition appears in this case. The assessment was
lawfully made, and should be affirmed.”

The above case is in harmony with others which we have cited, and

its conclusions so well fortified in reason and common sense that all
there said is applicable to the principles announced. If we were to
construe the statute here under examination as meaning anything else
than that the phrase ‘‘issued and outstanding’’ means stoeks sub-
seribed for, we would render the statute meaningless and absurd; a
construction which under elementary rules is to be avoided.
" We, therefore, advise you that the phrase ‘‘issued and outstanding,’’
as used in the act under examination, both in that portion relating to
domestic corporations and also foreign corporations, refers to and
means stock which has been subscribed for, and this regardless of
the pereentage which has or has not been actually paid in.

In the case of am ordinary corporation, such as you refer to, the
entire capital stock must necessarily be subscribed and the whole
thereof is within the meaning of the term ‘‘issued and outstanding.”’
Other classes of corporations do not require the whole of the capital
stock to be subseribed, and in such case the phrase refers only to
that which has been actually subseribed. This same phrase ‘‘issued

and outstanding’’ is used in that portion of this amended law’which
relates to foreign corporations. It has the same meaning in that part
- of the law also and refers to that part of the capital stock of foreign
corporations which has been subseribed for, and it is immaterial
under this particular statute what amount of it has becn actually paid
for and whether or not any certificates of stock have been actuady
written out and delivered. The words *‘issued and outstanding’’ have
no reference to the making and delivery of stock certificates, but have
reference only to the contracts between the corporation and its sub-
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seribers; that is to say, if one half of the capital stock of the eorpora-
tion has been lawfully subscribed for, then as to that one balf it is
issued and outstanding, for it has passed beyond the control ~f the
corporatjon and has become not only an obligation on the part of
the subscribers, but an actual liability of the corporation to its stock-
holders, for which it may be made to account in the courts for all
stockholders’ rights and privileges, including dividends and a distri-
bution of the corporation estate npon dissolution.

In reply to the third question. which relates 1o that portion of this
act purporting to fix permit facs for building and loan associations,
we beg to direct your attention to the fact that this law in <o Jar as
it related to building and loan associations, is an amendment of the
old statute which refers to the same subject. However, the old
statute, which is almost in the identieal langunage of this alleged
amendment was repealed by Chapter 33, General Laws of the First
Called Session of the Thirty-third Legislature, which chapter in its
sections 25 to 30 inclusive undertook to fix the feces and generally to
regulate domestic and foreign building and loan associations providing
in effect a code within itself, governing this class of corporations.
Therefore that portion of Article 3837 relating to building and loan
associations as it stood in the old statute had been repealed by Chap-
ter 33, mentioned above, and was not in existence when the Thirty-
fifth Legislature by Scnate Bill No. 95 undertook to amend it. That
portion of Senate Bill No. 95 which undertakes to fix fees, etc., re-
lating to building and loan associations is an amendment of a re-
pealed law, and as such has no effect, for the rule is that an amend-
ment of a repealed law does not make a law, as the amendatory act
has nothing to support it. Or as said in the case of Robertson vs.
State, 12 Texas Court of Appeals, 541, a repealed law is not the sub-
jeet of amendment,

In reply to your third inquiry, you are advised that that portion of
Senate Bill No. 95 which relates to building and loan associations is
not a law and has no effect whatever on sections 25 and 30 of Chapter
33 Aects of the First Called Session of the Thirty-third Legislature.

Yours very truly,
C. M. CurgrON,
First Assistant Attorney General.

OP. NO. 1737—BK. 49, P. 151.

ForelGN COrRPORATIONS—FRANCHISE TAXES—FEES OF OFFICE.

Acts of Thirty-fifth Legislature, Senate Bill 94.

Revised Statutes, Article 7394.

1. The Secretary of State should continue to collect the franchise tax
specified in Revised Statutes, Article 7394, until Senate Bill 94 becomes
effective, and should disregard in every respect the fact that such amended
law has been passed, until such lJaw has in fact become effective.

2. The Sécretary of State is not authorized to collect franchise taxes
for any less period of time than one year, except under the circumstances
set forth in Revised Statutes, Article 7395, which are not in issue under
the present inquiry.
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3. In the event franchise taxes due and payable under Revised Stat-
utes, Article 7394, as it now stands, are not paid, then the Secretary of
State will be authorized to assess the full statutory penalty for suca
dereliction; and the fact that Revised Statutes, Article 7394, hag heen
amended by an amendment which will soon become effective, does not
in any manner limit the right of the Secretary of State to bring into force
the penal provisions of the statute for collecting taxes which accrued
under the law, prior to its amendment.

4. 1In the event a foreign corporation should fail to pay the franchise
tax provided for in Senate Bill 94 the penalties which would attach would
be the penalties now prescribed by law for failure to pay franchise taxes.

5. None of the provisions of the franchise tax law are affected by
Senate Bill 94, except Article 7394, except in so far as other provisions
might refer to the old statutory method of determining the amount of the
tax due, in which instance, of course, the method to be pursued is that
set forth in Senate Bill 94.

6. Senate Bill 94 is to be construed as cumulative of, but not as
suspending or repealing the provisions of the present laws requiring
foreign corporations to file certain reports and pay franchise taxes within
the preseribed period and providing penalties, etc. In other words, tpne
only thing affected by Senate Bill 94 is the method of determining the
amount of franchise taxes due.

7. Foreign corporations will be compelled to file their reports with
the Secretary of State at the same time and’in the same manner that they
are now required to file reports and in the event, they should fail the
present statutory penalties apply. The only derelictions of duty for which
statutory penalties will lie for failure to furnish reports are those defined
by existing statutes. .

8. The Secretary of State is authorized by Senate Bill 94 to demand
additional reports, in order to enable him to determine the amount of
franchise taxes due, but for a failure to furnish such additional informa-
tion no penalty is provided by law, and the only recourse for the Secretary
of State is to decline to issue franchise tax receipts until sufficient in-
formation has been furnished him.

April 18, 1917.
Hon. C. J. Bartlett, Secretary of State, Capitol.
Attention of Mr. Cox.

Dear Sir: Your letter of the 11th, requesting the opinion of the
Attorney General on certain questions, relative to a proper construe-
tion of Senate Bill No. 94, reads substantially as follows:

“T beg to submit herewith for your consideration several questions
pertaining to the provisions of Senate Bill No. 94, passed by the Regular
Session of the Thirty-fifth Legislature of the State of Texas:

‘““(1) Under the provisions of our present franchise tax law, all cor-
porations, both foreign and domestic, are required to pay to this Depart-
ment a franchige tax for the period of one year in advance, or be subjected
to the penalty therein provided. Senate Bill No. 94, as herein referred
to, becomes effective ninety days from adjournment of the Regular Ses-
sion of the Thirty-fifth Legislature, and hence becomes effective June 20,
1917. Has this Department authority to continue to collect franchise tax
from foreign corporations for the period of one year in advance at all
times prior to the date upon which this Act becomes effective, and is it
further authorized to assess the penalty now provided by law in the event
such franchise tax is not paid on or before May 1, 1917, for the period
of one full year in advance?

“(2) TUnder the provisions of this Act construed in connection with
the other provisions of our present franchise tax law, when and at what
time are foreign corporations required and compelled to file reports with
the Secretary of State, from which the Secretary of State shall ascertain
the amount of franchise tax due?
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‘““(3) In the event a foreign corporation shall fail to file the report
above referred to at the time provided by law, what penalty, if any, would
attach to such failure?

“(4) 1In the event a foreign corporation should fail to pay iranchlse
tax provided in this Act at the time provided by law, what penalty, if any,
would attach to such failure?

“(5) What provisions of our present franchise tax law, save and
except the provisions of Article 7394, are affected or repealed by the
provisions of this Acl?

“(6) Is this Act to be construed in general as cumulative of or as
superseding and repealing the present provisions of our present franchise
tax law requiring foreign corporations to file certain reports and to pay
franchise tax within a certain prescribed period and prov1d1ng certain
penalties for the violation thereof?”

Senate Bill 94, referred 10 above, is an Act to amend Revised Stat-
utes, Article 7394, and this Article is the only article of the statute
which it directly purports to amend, although it repeals all laws in
conflict with the amended section. Tt makes a material and substan-
tial change in the method of caleulating and levying franchise taxes
on foreign corporations, but does not affect the law in any respeet, as
the same relates to franchise taxes on domestic corporations. This
amended Act hecomes effective June 20, 1917.

Your first inquiry is whether or not you should continue to collect
the franchise taxes prescribed in the law as it now stands and prior
to the taking effect of this amendment, for the full period of time
of one year.

In reply to this we beg to advise you that you should continue to
collect the tax for the full period of one year, as contained in Revised
Statutes, Article 7394, until the amended Act becomes effective and
should disregard in every respect the fact that such an amended law
has been passed and will become cffective, until such law has in fact
become effective. You are not authorized to collect the franchise tax
under the old law for any less. period of time than one year. except
under the circumstances set forth in Article 7395, which cirecum-
stances are not in issue in your inquiry.

Brooks vs. State, 58 S. W., 1032.

In the case cited, an occupation tax in the gross was levied against
certain bankers in the city of Denison in Grayson County, Texas,
under a statute then obtaining, amounting to $270.00. This was the
sum levied against this firm as an occupation tax, under the law
which was in effect on September 2, 1897; the tax was payable in ad-
vanee for a year’s time and became due on the date named. How-
ever, the Legislature had previously passed an Act which was to and
did become effective on September 20, 1897, which amended the meas-
ure effective on September 2, 1897, and which reduced the occupation
tax to $50.00. On the trial of the case the bankers contended that
they were entitled to a reduction on the amount of the tax, by reason
of the amendment referred to. The Court of Civil Appeals held
against this and that the original tax, due under the law in cxistence
on September 2, 1897, must be paid. The court in part said:
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“The seventh assignment of error complains of the action of the court
In rendering judgment against the defendants requiring them to pay $270
taxes for pursuing their occupation during the year beginning September
2, 1897. The statute in force on September 2, 1897, levied an occupation
tax upon the occupation of banking, when conducted in a city having a
population of 2,000 inhabitants, of $180, and the county was authorized
to levy an occupation tax for one-half this sum. The statute made the
tax payable annually in advance. This statute was amended, and by
amendment, which went into effect on September 20, 1897, the amount
levied by the State was fixed at $50, and the county was authorized to
levy a tax for one-half that amount. General Laws (Called Session,
Twenty-fifth Legislature p. 50.) The contention is that the defendants
were entitled to a reduction on the amount of the.tax by reason of said
amendment. The statute in force on September 2, 1897, levied the
tax for one year, and provided that it should be paid annually. The
statute further required the tax to be paid in advance. 2 Sayles’ Civ.
St., Article 5049, Sub. 1; also Id., Art. 5054. As soon as defendants
engaged in the occupation, the right of the State to the tax became fixed
and vested. The statute was not repealed by the Twenty-fifth Legislature,
but amended. General Laws (Called Session), Twenty-fifth Legislature,
p. 50. The right of the State to recover the tax as levied by the old
statute was not affected by said amendment. Blackw. Tax Titles, star
page 473; End. Interp. St., Section 480. There is no merit in the seventh
assignment.”” (58 8. W., pages 1034-1035.)

The Supreme Court of the State denied writ of error in this case
and it was therefore authoritative and controlling. As shown above,
the tax having become due and having acerued under the law of Sep-
tember 2nd. the right of the tax authorities to collect the entire
amount was not affected by the Act of September 20th, greatly re-
ducing the tax on such occupations. The case is exactly in point on
yvour inquiry. The franchise tax law now in existence and which
will continue in existence until June 20th provides for the payment
in advance of a franchise tax for the period of one year and does not
authorize a pro rata payment; Senate Bill 94, which becomes effective
June 20th is not a repeal of the present law, but a mere amendment
of it. Thercfore, until June 20th of this year, franchise taxes be-
come due and payable for one year’s time, under Article 7394, as it
now stands written on the statute books of the State and the entire
amount there specified and required must be collected, as has always
heretofore been done, and as though Senate Bill 94 was not in exist-
ence. .

In reply to the second question embraced in your first interrogatory,
as to whether or not you are authorized to assess the statutory pen-
alty, in the ¢vent such franchise taxes arc not paid, under the pres-
ent existing law, within the statutory period, we beg to advise you
that you are authorized and will continue to be authorized to assess
full statutory penalty. The penal provisions of the statute are in no
way changed or modified by the amendment of Article 7394, and if
they were these provisions would still be effective to enable the State
to collect a tax which had acecrued under a previous existing statute.
The rule is laid down in Cye., as follows:

‘“The repeal of a statute under which penalties for the non-payment
of taxes have already accrued will not affect the liability of the owner
for the amount of such penalties.”” (37th Cyc, 1543.)
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The American and English Encyclopedla of Ldw states the same
rule, as follows:

“The repeal of a statute imposing an occupation tax does not affect
the liability of a person against whom the tax has accrued, nor does it
stop proceedings which are pending for the recovery of the tax.” (21st
Am, and Eng. Ency. of Law, 828.)

We will next answer your fourth inquiry. In the event a foreign
corporation should fail to pay the franchise tax provided for in this
amended act the penalties which would attach would be the penalties
now prescribed by law for failure to pay franchise taxes.

In reply to your fifth question we advise that none of the provisions
of the franchise tax law are affected by this amendment. except Ar-
ticle 7394, except insofar as other provisions might refer to the old
statutory method of determining the amount of the tax due.

In reply to your sixth question we will advise that the Act is to be
construed as cumulative of, but not as suspending or repealing, the
provisions of the present laws requiring foreign corporations to file
certain reports and to pay the franchise tax within the prescribed
period, and providing penalties, cte. In other words, the only thing
affected by Senate Bill 94 is the method of determining the amount
of franchise taxes due. In other respects the franchise tax law as
to foreign corporations remains the same, except where the method of
calculating the amount should be referred to in other articles of the
statute, and in such cases such methods of calculation will be gov-
erned and controlled by Senate Bill 94, when it becomes effective.

In reply to your second interrogatory we beg to advise that foreign
corporations will be required to file their reports with the Secretary
of State at the same time and in the same manner that they are now
required to file reports, and that in the event they should fail to file
such reports the present statutory penalties would apply.

We have examined the statutes of the State, however, with refer-
ence to reports and those things required are not sufficient to enable
vou to determine the amount of franchise tax due. although the stat-
utory requirements are unrepealed, vital and must be complied with.
You are, however, especially authorized by the provisions of Senate
Bill 94, to obtain additional information from compames before you
issue them franchise tax receipts and you may require of them sworn
reports, or you may use such other method as will satisfy you as to the
status of the affairs of corporations desiring to pay their taxes, or
which are required to pay their taxes, before you issue them a re-
ceipt. The reports now provided for by statute should still be made
by these corporations and you should, in addition, prepare separate
forms requiring such other information as you may need, in order to
comply with the terms of Senate Bill 94. It is true-that you cannot
inflict any penalty for a failure to supply you with the necessary in-
formation in such additional forms, but you will not be required to
license these companies until they have furnished you sufficient in-
formation to enable you to caleculate the tax and if they should at-
tempt to transact business in the State without having paid the fran-
chise tax, or having received a receipt from you, as provided by law,
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then the penalties for transacting business without the payment of
the tax will acerue. The present laws of the State requiring reports
from corporations should, of course, be amended, so that they will
be sufficiently full to enable the Secretary of State to calculate the
amount of franchise taxes due. But until this is done the only dere-
lictions of duty for which statutory penalties will lie for failure to
furnish you reports are thoe defined by existing statutes; and for a
failure to furnish you the additional information made necessary by
Senate Bill 94 there is no penalty provided by law and the only re-
course for the Secretary of State to take is to decline to issue the
franchise tax receipts, until sufficient information has been furnished
him, and this you are advised to do.
Respectfully submitted,

C. M. CURETON,
First Assistant Attorney General.

OP. NO. 1867—BK. 50, P. 361.

CoORPORATIONS, PAYMENT OF CAPITAL STOCK OF—TRADE MARKS.

State Constitution, Article 12, Section 6.

United States Compiled Statutes, Section 9495.

1. A trade mark of a personal nature can not be assigned nor sold
by legal process; and can not be used as the basis of the capital stock
of a corporation chartered under the laws of this State, as such a trade
mark is not property actually received within the meaning of our con-
stitutional provision.

January 19, 1918,
Hon. Geo. F. Howard, Secretary of State, Capitol.

DEar Sir: That portion of your letter of January 16th, present-
ing an inquiry for the advice of the Attorney General, reads as fol-
lows: '

“Mr. Cyrus W. Scott, of Houston, has made application to file a charter
in this department to incorporate a company for the purpose of manu-
facturing, etc., as set out in Subdivision 14 of Article 1121, Revised
Statutes, for the purpose of making overalls, shirts, etc.

“Mr. Scott desires to list among his assets his trade-mark ‘“Scott’s
Very Best Overalls’ at $50,000, to be a registered trade-mark under our
State laws. I informed him that I did not see how I could possibly
allow him to place any valuation on a trade-mark, but he insisted that
he was right, and, therefore, I am requesting a ruling from your depart-
ment and desire you to advise me if I can accept a trade-mark as a part
of the paid up capital stock of a corporation.”

In reply to this inquiry, we beg to advise you as follows: Section
6 of Article 12 of the Constitution of this State reads:

‘““No corporation shall issue stock or bonds except for money paid, labor
done, or property actually received, and all fictitious increase of stock
or indebtedness shall be void.”
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In the case of O’Bear-Nester Glass Co. vs. Antiexplo Co., 101
Texas, 432, the Supreme Court of this State held that the purpose of
this section of the Constitution is to protect those who deal with cor-
porations, and that the word ‘‘property,”’ as used. is so qualified by
he words ‘‘actually received,’’ as to clearly show that it was the in-
tention that the property should be of such character as could be de-
livered to the corporation, and that property actually reccived must
be property which can be subjected to debts.

The court, in its opinion, in the case referred to, among other things
said:

“The emphatic terms in which the section of our Constitution, above
quoted, are expressed, that the payment of the stock shall be issued only
for money ‘puid, for labor done, or property actually received, clearly in-
dicate that the intention was that the assets of corporations created in
Texas should consist of property capable of being applied to the payment
of debts and of distribution among the stockholders.”

Clearly, under this construction of the constitutional provision,
property could not be received by a corporation as the hasis of issuing
stock unless the property was of such character as could be applied to
" the payment of debts or, after the payment of corporate debts, be
available for ‘‘distribution among the stockholders.”

We take it that if the Constitution contemplates that the property
received may be capable of being subjected to the payment of debts,
then it means that it must be capable of being subjected to the pay-
ment of debts in the usual and ordinary way, which is by execution;
or by creditor’s bill, or through the instrumentality of a court of
chancery ; moreover, that in disposing of the property for the pay-
ment of debts, it may be disposed of to any person the same as other
property.

Bearing in mind this constitutional provision and the construction
given it by the eourt. we will next examine into the property qualities
of a trade-mark. The particular trade-mark, presented by your in-
quiry, is: ‘“Secott’s Very Best Overalls.”’

This is, quite clearly, a personal trade-mark, or a trade-mark com-
posed of, in part, the name of an individual. 28 Am. & Eng. Ency. of
Law, p. 401. The rule as to this class of trade-marks is that they
cannot be assigned. This rule has been stated as follows:

“If a trade-mark means to the public that the personal care and skill
of a particular individual were exercised in the manufacture, selection,
or production of the goods upon which it is used, it can not be assigned
because it can never be truthfully used by another.” 28 Am. & Eng.
Ency. of Law, p. 379; Mayer vs. Flanagan, 34 S. W., 785. .

In the Texas case cited, the court, substantially, adopts the text of
the American and English Encyclopedia of Law, which we have cited.
It announces this doctrine as follows:

‘“And if a trade-mark is a personal one, designating a particular person
and his reputation and skill, it can not be truthfully used by any other
person and, consequently, can not be assigned.”
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It should also be noted that in cases of insolvency, bankruptey, or
assignment, for the benefit of creditors, the trade-mark, if of a per-
sonal nature (such as the one now before us), cannot be sold for the
reasons which have been heretofore mentioned. 28 Am. & Eng. Ency.
of Law, p. 404.

It should also be recalled that a trade-mark cannot be seized and
sold upon executlion or attachment, apart from the business with which
it has been used. 28 Am. & Eng. Ency. of Law, p. 405; Hopkins on
Trade-marks (2 Ed.). p. 192.

It should also be recalled, too, that there is still a further limitation
upon the assignability of trade-marks, and that is that they may not
be assigned, except in connection with the good will of the business in
which the mark is used. That the assignment must be in writing and
duly acknowledged under the law, and, further, such assignment is
void unless registered in the Patent Office within three months from
date. U. S. Compiled Statutes, Section 9495; Hopkins on Trade-
marks, p. 193.

It is quite true that a trade-mark may be said to be a sort or species
of property in the same manner as a man’s own name or his good
repute, have certain property characteristics: that is, they may be
protected by courts of law and equity. But a trade-mark is not by
itself such property as can he transferred, and the right to use it
cannot be assigned excepi as incidental to the transfer of the business
or property with which it is used. McMahan Pharmacal Co. v. Den-
ver Chemical Co., 113 Federal, p. 468. But even this limited assign-
ability is not a right or characteristic of a personal trade-mark. such
as the one before us, for we have just seen from the authorities that
a personal trade-mark is not assignable at all because, in the hands
of any one other than the one who has given his name to the trade-
mark and made the good repute of the article, the use of the trade-
mark would be deeeptive as against the public and, any assignment
for such purpose or having such cffect, would be void.

It may be recalled that the protection given by a patent is far
greater than that obtained 'by the use of a trade-mark. Hopkins on
Trade Marks, Section 6; and that in this State the Supreme Court has
heretofore declined to require the Secretary of State to file a charter
where the capital stock of the proposed corporation was to be paid in
part by letters patent.

As we have just seen, a trade-mark is of such limited assignability
that it cannot even by contract be assigned where it is of a personal
nature, as the one before you; that in no event could it be assigned
separate and apart from the good will of the business; that it could
not be sold under execution or through court proceedings, except in
connection with the business itself, and not then when the trade-
mark is of a personal nature.

It should also be recalled that any assignment of a trade-mark must
be registered in the Patent Office at Washington within ninety days
after the assignment. It is thus seen that a trade-mark is not only a
most illusive and intangible character of property, but that its assign-
abiliy has such limitations that we cannot say that it may be sub-
jected to the payment of debts in the usual way. It would follow,



236 REPORT. OF ATTORNEY GENERAL.

therefore, that a trade-mark known as ‘“‘Seott’s Very Best Overalls,”’
is not such a species of property as is contemplated by the Constitu-
tion of this State in providing that property may be accepted as a
basis of capitalizing a corporation.

There is still another practicable objection to the use of a trade-
mark for the basis of issuing corporate stock. The property con-
templated by the Constitution must be property actually worth the
money, and worth it on the market at the time; that is, it must be
property which has a market value. Money is the basis of the capi-
talization of all corporations and, where the property is substituted
for if, the substitution is permitted only because it is the equivalent of
the money and, unless it does have a market value, it is not the equiva-
lent of money. Tarker v. Wallace, 6 Daly (N. Y.), 365. In the case
cited, the court said:

‘“Before a thing can be regarded as money or its equivalent, it must
have an actual, positive and ascertained value. A value so thoroughly
ascertained and fixed at the time that it can at once be changed into
money of which it is regarded as the equivalent.”

See also, Chisholm vs. Forney, 21 N. W., 664.

Van Cleave vs. Burkey, 428 L. R. A, 583.

In the case of a trade-mark, whether assignable or not, the difficul-
ties which would confront you in ascertaining its money value need
not be dwelt upon, because such a value, however, great or small it
may be, is practically unascertainable. This but emphasises the con-
clusion which we have previously reached that the trade-mark in
this case is not such character of property as may be made the basis
for the issnance of capital stock of the corporation.

Yours very truly,
C. M. CureToON,
Assistant Attorney General.
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OPINIONS ON COUNTY AND OTHER DEPOSITORIES.
QP. NO. 1706—BK. 48, P. 478
CouNTY DEPOSITORIES—DBANKS AND BANRING—WORDS AND PHRASES.

Revised Statutes, Article2440.

1. An individual who is partner in an unincorporated bank is not an
individual banker within the meaning of Revised Statutes, Article 2440,
and can not become a county depository, where the unincorporated bank
is the only bank operated by him and is itself ineligible to bid.

2. The phrase, “individual banker,” discusses and defined.

February 7, 1917.
Homn. Rector Lester, County Attorney, Canyon City, Texas.

My DEar Sir: The letter of your county judge, addressed to you
which presents the question for determination reads as follows:

“Will an individual who is a partner in an unincorporated bank be
eligible to bid on the county depository, as an individual banker, as set
out under the county depository law. The bank as an institution in
which they are members of the partnership is ineligible under the nepot-
ism law., * *

In reply to this question I bheg to advise you that an individual
who is a partner in an unincorporated bank it not by reason of such
partnership an individual banker, within the meaning of our statutes.
The unincorporated bank would probably be an individual banker,
but your statement is that the partnership is ineligible to bid under
the nepotism law.

This state has no statute governing or defining individual bankers,
and the phrase used in the depository law was evidently used as de-
seribing an individual or partnership engaged in a private banking
business. This construetion is consistent with the construction given
the same phrase in states having individual banker statutes.

Ex Parte Wisner, 92 Pac., 958.
In re Samuel Wilde’s Sons, 133 Fed., 567.

But in your case the individual to whom you refer is not an in-
dividual banker. He is not engaged in the banking business as an
individual, but is a mere partner in an unincorporated bank, there-
fore he is not an individual banker and has no authority to act as
a depository.

The word ‘‘individual,’’ as used in the Federal Bankruptey Sta-
tute, has been construed to be used in the sense of being descriptive
of a single person, as incapable of division.

In re United Button Company, 102 Fed., 381.

You are advised, therefore, that an individual who is a partner
in an unincorporated bank is not personally an individual banker
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within the terms of the Revised Statutes, Article 2440, and that if
his unincorporated bank is ineligible for selection as county deposi-
tory the individual referred to could not bid, unless he should go
into the banking business as an individual condueting an unincor-
porated bank, aside from his partnership business.
Yours very truly,
C. M. Cureron,
First Assistant Attorney General.

OP. NO. 1712—BK. 48, P. 496.

CommissioNERS CoUrT—PuBLIC OFFICERS—COUNTY DEPOSITORIES—
BANKS AND BANKING,

Vernon’s Sayles’ Revised Statutes, Articles 2239 and 4622.

1. A bank of which a member of the commissioners court, whether
a county commissioner or a county judge, is a stockhoder cannot be
selected as county depository, and any such selection would be void.

2. Where the wife of a member of the commissioners court or of a
county judge is a stockholder in a bank, owning the stock as her sep-
erate property, nevertheless the commissioner or judge, as the case may
be, is interested in the bank and such bank is ineligible for selection as
county depository and any such selection on the part of the commissioners
court laboring under these disabilities would be void,

Feburary 26, 1917,
Hon. J. O. Rouse, County Judge, Carrizo Springs, Texas.
DEar Sir: Your letter of February 22nd, is as follows:

“One of the members of our commissioners court is a stockholder and
active Vice President of one of the banks here. Can that bank be sel-
ected as county depository for the county? Would the contract be void
or voidable?

“The wife of the County Judge is a stockholder in a bank (her sepa-
raté property). Could that bank be selected as a county depository?

“I will appreciate your ruling upon this question.”

‘We have decided to answer this letter by combining into an opinion
previous opinions and rulings of this office npon the same or similar
questions. We are adopting this course of reply as a matter of in-
formation to you and of convenience to this office.

On February 3, 1913, this Department wrote an opinion to Hon.
A. M. Turney, County Judge at Alpine, Texas, in which the holding
relative to one of the subjeet matters of your inquiry was stated as
follows: :

“Inasmuch as you are a stockholder of the bank at Alpine the commis-
sioners court would not be authorized by law to accept the bid of such
bank as county depository, your position as county judge being incon-
sistent with any authority upon your part, to accept such a bid, nor would
non-action upon your part, or non-participation upon your part, with the
commissioners court in reference to this matter relieve the situation of its
vice or make legal the action of the court.
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“Under no circumstances, so long as you are County Judge and at the
same time a stockholder in the bank, can the commissioners ccurt name
the bank as county depository.”

(Twenty-seventh Opinions of Attorney General, 305.)

On the same date we wrote an opinion concerning a similar inquiry
to Hon. Richard P. Head, Balmorhea, Texas, in which this office made
a ruling, as follows: ’

“In your letter of January 30th, you present to this Department the
following question:

‘“In receiving bids for county funds, would it be legal for the county
commissioner, who was also a director in a bank bidding for the funds,
to be absent from the meeting of the commissioners, or to be present
and not vote for his bank? Would not the fact that he is a commissioner
prevent his bank from being eligible to become the custodian of the
county funds, whether he be present at the meeting or not? Is there
any possibe manner in which this could be evaded?”

“In reply to your several questions, we beg to say that there is no
possible manner by which the provisions of the law, to which we have
heretofore called your attention, can be evaded, A bank having as di-
rector one of the county commissioners, is simply not eligible to bid for
or become the custodian of the county funds, and if it werz to do so
and the commissioners court awarded the funds to such a bank, it would
be a violation of law and the parties subject to prosecution.”

(Twenty-seventh Opinions of Attorney General, 306.)

On November 15, 1907, an opinion was rendered to Hon. W. Van
Sickle, Alpine, Texas, in which a holding similar to those specified
above was made by the then Attorney General, who was Hon. R. V.
Davidson. This opinion, insofar as it relates to the subject matter
of your inquiry is as follows:

*“In your letter of the 11th inst., you make the following statement and
inquiry:

“First. The commissioners court of Brewster County in regular ses-
sion, November 11, 1907, accepted the bid of the First National Bank of
Alpine as County depository. The record shows there were present in
said court A. M. Turney, county judge, a stockholder in said bank; J.
D. Jackson, commissioner of Precinct No. 2, a stockholder in said bank;
M. A. Ernst and -D. C. Bourland, two other commissioners.

*‘Under the law, is not such a contract void because a majority of
the court not interested in said bank did not and could not select such
depository, there being only three county commissioners present, one of
them, together with the county judge, being disquaified to sit in court
when such bid was acted upon.

“‘Such county judge, A. M. Turney, and county commissioner J. D.
Jackson, participating in the said selection of the county depository, are
they not subject to suspension from office, and also subjected themselves
to a criminal prosecution for a violation of law and their oaths of office?

“Second., Revised Statutes, Articles 5157, prescribing the qualifica-
tions of sureties of the State Tax Collector’s bond, and providing such
sureties shall attach to such bond a schedule, under oath, aill real prop-
erty, describing the same in detail, and further declaring that when such
bond is filed that a lien is thereby created on such real estate, does not
the filing of such bond encumber such real estate described in such
schedule accompanying such bond?

“Third. Session Laws, 1905, page 387, provides that when the county
judge shall have advertised for bids for the county funds, that such bids
must be filed on or before the first day of the term of the court at which
such bids are to be considered. Is a bid filed under Section 21 of such
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acts at 12:25 a. m. on the first day of the term of the court in time,
even though such court convened at 10 o’clock a. m. on that day, and
at that particular minute there was only one bid on file which was
opened immediately and the award made, and at the time above stated
there was no other bid on file with the clerk of the commissioners court
which would have been considered by the court, and the contract awarded
to the bank in which the judge of the court and one commissioner were
stockholders.”

This is, therefore, to advise you:

First. That if, as you state in your letter, the county judge and three
commissioners only were present on the first day of the term at which
the county depository was selected and that the county judge was and
is a stockholder in said bank and one of the commissioners present was
and is also a stockholder in said bank and that there were also only two
other commissioners present who were not interested in said bank, then,
in my judgment, all the proceedings of the commissioners court in select-
ing the bank in which these officers were interested as county depository
were null and void. The county judge, being interested in the bank, was
cleary disquaified to preside over the deliberations of the commissioners
court, and neither the county judge nor the interested commissioner
could legally participate in any of the proceedings of the court while the
bid of such hank was before the court for consideration. There were,
therefore, only two members of the court present who were qualified
to act for the county in the selection of such depository and those two
members were without authority to select a county depository.

A contract entered into between the county, through its county com-
missioners court, and a bank, by which such bank was to become the
county depository of the county, when a majority or even an equal num-
ber of the members of the commissioners court present were interested
as stockholders in such bank, is clearly against public policy and void.

Robinson vs, Patterson, 71 Mich, 149,

Brown vs. Bank, 137 Ind. 655.

Meguire vs. Corwine, 101 U, S. 108.

Rigby vs. State, 27 Texas App. 55.

Knippa vs. Stewart Iron Works, 66 S. W. 322,

Texas Anchor Fence Co., vs. City of San Antonio, 71 S. W., 301.

Not only is such a contract against public policy and void, but the
same places such members of the commissioners court, mcludmg the
county judge, who were interested as stockholders in such bank, in the
position of violating their oath of office.

Revised Statutes, Article 1535, reads in part as follows:

‘“‘Before entering upon the duties of his office, the county judge and
each commissoner shall take the oath of office prescribed by the Con-
stitution, and shall also take an oath that he will not be_directly or in-
directly mterested in any contract with or claim against’ the county in
which he resides, except such warrants as may issue to him as fees of
office.”

You will, therefore readily see that no member of the commissioners
court, including the county judge, can remain a member of such court
and retain his interest in such bank after the bank has become the
county depository without doing so in direct violation of his oath of office.

I wish also to call your attention to Article 264 of the Criminal Code,
which reads as follows:

““Any officer of any county in this State, or of any city or town therein,
who shall contract, directly or indirectly, or become in any way inter-
ested in such contract, for the purchase of any draft or order on the
treasury of such county, city or town, or for any jury certificate or other
debt, claim or demand for which said county, city or town may or can
in any event be made liable, shall bhe punished by a fine of not less than
ten nor more than twenty times the amount of the order, draft, jury
certificate, debt, caim or liability so purchased or contracted for.”

This provision of the Criminal Code, you will observe, would render
such county commissioner amenable to the criminal laws if the bank in
which he is interested should purchase any of the claims described in this
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article of the Code against the county, which would render it practicaly
impossibe for such commissioner or county judge to retain his official
position if the bank should at any time see proper, with or without
notice to such commissioner, to purchase any claim against the county.

I also desire to call your aitention to Article 266, Penal Code, which
reads as follows:

““If any officer of any county in this State, or of any city or town
therein, shall become in any manner pecuniarily interested in any con-
tract made by such county, city or town, through its agents or other-
wise, for the construction or repair of any bridge, road, street, alley or
house, or any other work undertaken by such county, city or town, or
shall become interested in any bid or proposal for such work, or in the
purchase or sale of anything made for or on account of such county, city
or town, or who shall contract for or receive any money or property, or
the representative of either or any emolument or advantage whatsoever,
in consideration of such bid, proposal, contract, purchase or sale, he
shall be fined in a sum not less than fifty nor more than five hundred
dollars.”

This provisicn of the Criminal Code might appear to exclude the mem-
bers of the commissioners court who might be interested as stockholders
in a county depository selected by the county but for the construction
given it by the Court of Criminal Appeals in the case of Rigby vs. State,
27 Texas App., 55, wherein the court uses the following language:

“But, when viewed in connection with the context, and with reference
to the purpose which the Legislature intended to effect by the enactment
of the statute, such an interpretation would, in our judgment, be too
restrictive if not strained and unreasonable. Manifesty the Legislature,
in enacting the statute, intended thereby to protect counties, cities and
towns from official peculation. Such peculation was the evil sought to
be suppressed, and the statute strikes at the very root of the evil by
making it an offense for any officer of the county, city or town to be-
come interested pecuniarily in matters wherein such corporations are
pecuniarily interested. The purpose of the statute is to prevent official
“rings’’ from being formed and operated to prey upon the treasuries of
the counties, cities and towns; to prevent the officers of such corpora-
tions from using their official knowledge and influence to their individual
pecuniary advantage in the financial transactions of such corporation.”

It is, therefore, as above stated, my opinion that the orders of the
commissioners court and the contract with the bank as a county deposi-
tory is wholly void for the reasons herein stated; and it is further my
opinion that if the other member of the commissioners court had been
present, and not interested in the bank selected, and those three commis-
sioners who were not so interested had selected such bank, then the
county judge and the interested commissioner would still, for the rea-
sons herein indicated, be disqualified to retain their official positions un-
less they severed their connection with the bank selected.

(Reports and Opinions of Attorney General, 1906-8, pages 622 to 625.)

On June 18, 1913, this Department rendcred an opinion to Hon.
F. M. Bralley, State Superintendent, on the question here at issue
and this opinion, insofar as it relates to your inquiry is as follows,
to wit:

This Department has your favor of recent date in which you propound
the following questions for an opinion from this Department:

“(1) Can a bank whose president is a member of the school board
of an independent district become the depository of such district, when
said board receives and acts on the bids therefor?

“(2) If such bank does so become depository, is the contract binding,
or ig it the duty of the school board to again receive bids and select a
new depository?

“(3) Can a bank whose president is a member of the county school
board become county depository including both permanent and available

16—Atty. Gen,
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school funds, and if such bank has so become, is the contract binding,
or is it the duty of the commissioners court to advertise for a new
depository?

“(4) Would the resignation of such bank official from such school
board, in either or both cases, render guch contract for depository valid,
or would the invalid character of the contract operate fom the beginning,
and render the selection of a new depository necessary?

“(5) If a member of a school board which has in charge the erection
of a school building, either through direct action or through a contractor,
is a shareholder and officer of a private corporation, is it legal for such
corporation to furnish labor or mateials to, or contract with, said school
board or contractor?”’

Replying thereto, we will discuss questions numbers 1, 2, 3 and 4 of
your communication under one head, and upon these we beg to advise that
an institution should not be designated as depository for a district or for
a county where an officer of such banking institution is a member of
the board of the district or county. This Department has heretofore
ruled that any officer of a banking institution who was at the same time
a member of the board or court making the selection of the depository
woud be subject to prosecution. We do not think, however, that the
fact that an officer of the bank was at the same time a member of the
board designating the depository would make invalid the contract and
the bong executed by the depository, as a general proposition. Of course,
if it could be shown that the contract was awarded through some unfair
or unjust method of the officer, or that the contract awarded was not
the best obtainable, then at the suit of interested party, such contract
could be canceled. In other words, the contract is not void, but would
be merey voidable for good cause shown. The resignation of the bank
officer from the school board after such bank had been designated the
depository, would not affect the matter one way or the other, for the
reason that whatever vice may have entered into the contract and the
awarding of the depository would exist from the time of the inception of
the contract, and the resignation of the bank official from the board
awarding the contract would not cure the matter.

Replying to your fifth question, we beg to say thal this Department
has continuously held that under the provisions of Article 376, Criminal
Code, it would be a violation of law for an official to purchase supplies or
materials, or make a contract with a corporation in which such official
owned stock. Of course, a member of the school board might have a
very small percentage of stock in the corporation with which the school
board was dealing, but at the same time to the extent of his stock he
would have an interest in the contract made by the board.

We are of the opinion and so advise you, that it would be a violation
of the law for a school board to make a contract with a corporation in
which such member owned stock. Rigby vs. State, 10 8. W., 760.

(Thirtieth Opinions of Attorney General, 217.)

To the reasons given in the foregoing various opinions for holding
that a bank in which any of the members of a commissioners court
are stockholders can not become a county depository we beg to add
the following:

Revised Statutes, Article 2239, sets forth the contents of the oath
which the law requires county judges and county commissioners to
take before entering upon the duties of their respective offices. This
statute réads as follows:

“Before entering upon the duties of his office, the county judge ana
each commissioner shall take the oath of office prescribed by the consti-
tution, and shall also take an oath that he will not be directly or in-
directly interested in any contract with, or claim against, the county in
which he resides, except such warrants as may issue to him as fees of
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office, which oath shall be in writing and taken before some officer au-
thorized to administer oaths, and, together with the certificate of the-
officer who administered the same, shall be filed and recorded in the
office of the clerk of the county court in a book to be provided for that
purpose; and each commissioner shall execute a bond, with two or more
good and sufficient sureties, to be approved by the judge of the county
court of his county, in the sum of three thousand dollars, payable to
the treasurer of his county, conditioned for the faithful performance
of the duties of his office.”
(Article 2239, Revised Civil Statutes.)

It will be noted from the statute above quoted that each member
of the court, including the county judge, is required to take oath ‘‘that
he will not be directly or indirectly interested in' any contract with
or claim against the county in which he resides,’’ ete.

The question is whether or not a stockholder of a State bank is
directly or indirectly interested in the contract of a bank as county
depository within the inhibitory terms of this statute; also whether
or not such county judge or commissioner is thus directly or indirectly
interested in the contract of a bank as county depository where the
wife of such officer is a stockholder in the bank, the stock being her
separate property.

The commissioners court is made by the organic law the executive
board for administering the affairs of a county.

Webb County vs. Board of Trustees, 95 Texas, 131,

This court is likewise a part of the judiciary of the State and is
within the sphere of its powers a court of general jurisdiction.

Ex parte Towles, 48 Texas, 431.
Wright vs. Jones, 38 S. W,, 249.

This court in auditing, adjusting and settling accounts against the
county and directing their payment exercises a judicial function.

School Trustees vs. Farmer, 56 S. W., 555.

Under the above authorities, therefore, the commissioners court
is a part of the judiciary and is especially inhibited by the oath of
office of its members from becoming interested, directly or indirectly,
in any contract made by the court on behalf of the county. Any con-
tract or agreement or action taken by a commissioner in violation of
his oath is void.

Knipa vs. Stewart Iron Works, 66 S. W, 322.

Section 11, Article 5 of the Constitution of this State which
relates to the judiciary, declares ‘‘no judge shall sit in any case
wherein he may be interested, or where either of the parties may be
connected with him, either by affinity or consanguinity within such a
degree as may be prescribed by law.”’

It will be noted that the word ‘‘interested’’ is likewise used in this
constitutional provision with reference to the judiciary in general,
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and that the same word is used in the statutory oath of county judges
and county commissioners, except that its meaning is there broadened
to include not only a direct interest but an indirect one as well. The
phrase; as used in the above section of the Constitution, has been con-
strued and interpreted by the courts of this State. It has been held
that this provision of the Constitution relative to the interest of judges
sufficient to disqualify them should not receive a technical or strict
construction, but rather onethat is broad and liberal, and that the
court ought not to be astute to discover refined and subtile distine-
tions to save a case from the operation of the maxim, when the prin-
ciple it embodies bespeaks the propriety of its application. The im-
mediate rights of the litigants are not the only objects of the rule.
A sound public policy, which is interested in preserving every tri-
bunal appointed by law from discredit, imperiously demands its
observance.

Casey vs. Kinsey, 23 S. W., 818.

It has been held that a judge who is a stockholder in a national
bank cannot try a case in which the bank is a party, because the judge
is necessarily interested as a stockholder, and that this interest dis-
qualfied him under the constitutional provision above referred to.

Williamg vs. City National Bank, 27 8. W., 147.

The Court of Civil Appeals in this case, speaking through Judge
Head, who at that time was on the bench for the Second District, in
part said: ’

“It appears from a bill of exceptions that .the judge who tried this
case was a director in the national banking association which was the
plaintiff in the court below. By the national banking act it is provided
that ‘every director must own in his own right at least ten shares of the
capital stock of the aszociation of which he is a director. Any director
who ceases to be the owner of ten shares of the stock, or who becomes in
any other manner disqualified, shall thereby vacate his office.” Rev. St
U. 8., Section 5146. That this constitutes such interest as disqualifies
a judge from trying a case in which the association is a party, we think
there can be no question. City of Austin vs. Nalle, 85 Texas, 520, 22
S. W., 668, 960; 12 Am. & Eng. Enc. Law, 467.”

(27th S. W. Rep., 148.)

If a judge who is a stockholder in a bank is disqualified from try-
ing a case to which such bank is a party because he is ‘‘interested’” in
the subject matter in controversy, then it is conclusive we think, that
a member of the commissioners court who is a stockholder in the bank
is disqualified from acting upon any subject matter before the court to
which the bank is a party; for, in the first place, as a member of the
‘commissioners court he is a part of the judiciary of the State; and,
in the second place, his oath requires that he shall not be interested,
either directly or indirectly. It is fundamental that the interest of a
stockholder in a corporation is the immediate right to receive his share
of the dividends, as they are declared, and the remote right to his
share of the effects on hand at the dissolution of the corporation.
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State vs. Mitchell, 58 S. 'W., 365; 104 Tenﬁ., 336.
Olsen vs. Homestead Land, etc. Company, 87 Texas, 368.
Aransas Pass Harbor Company vs. Manning, 94 Texas, 563.

It was held at quite an early date in this State that stockholders
in a corporation were interested therein within the rule of law then
obtaining, that under certain circumstances those interested in the
subject matter in controversy could not testify.

Kemper vs. Victoria Corporation, 3 Texas, 135 (141).

It is clear, therefore, from a consideration of the authorities, that
a stockholder in a corporation is interested therein within the mean-
ing of the oath required to be taken by county commissioners and
county judges. The next question for determination is whether or
not the fact that the wife of a county judge or county commissioner is
a stockholder in the bank, which stock is her separate property, makes
the husband interested directly or indirectly, within the terms of the
oath above referred to. It is our opinion that it does do so. We think
it entirely clear from the statutes of this State and constructions
thereof by the courts and text writers that although the stock in such a
bank may be he separate property of the wife, still nevertheless the
dividends and earnings thereon become the community property,
owned jointly by the husband and the wife, and therefore to this ex-
tent and in this way the husband is both directly and indirectly inter-
ested in the bank, and consequently in any controversy or contract
which might arise to which the bank is a party. It will be noted from
the authorities cited above that the right of a shareholder of a corpor-
ation is the direet right to receive dividends or surplus earnings on
the shares of stock, this right the wife has by virtue of her ownership
of the stock, but this right she must share with her husband, by virtue
of the law of community property in this State, and his interest,
therefore is direct in the earnings of the corporation, to the same ex-
tent as if he were the actual owner of the proprty.

Revised Statutes, Article 4622, declares:

“Art. 4622. (2968) Community property; what property shall be
under control, etc., of wife, bank deposits.—All property acquired by
either the husband or wife during marriage, except that which is the
separate property of either one or the other, shall be deemed the common
property of the husband and wife, and during coverture may be disposed
of by.the husband only, provided, however, the personal earnings of the
wife, the rents from the wife’s real estate, the interest on bonds and
notes belonging to her and dividends on stocks owned by her shall be
under the control, management and disposition of the wife alone, subject
to the provisions of Article 4621, as hereinabove written; and further
provided, that any funds on deposit in any bank or banking institution,
whether in the name of the husband or the wife, shall be presumed to be
the separate property of the party in whose name they stand, regardless
of who made the deposit, and unless said bank or banking institution
is notified to the contrary, it shall be governed accordingly in honoring
checks and orders against such account. (Acts 1913, p. 61, Sec. 1).”

The fact that the amendment of 1913 gives the wife liberty of man-
agement and disposition as to income for certain of her separate prop-
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erty does not mean that the property is any the less the estate of the
community, and therefore not owned jointly by her and her husband.
Concrning this question the Court of Civil Appeals for the Second
Distriet, in the case of Scott vs. Scott, 170 S. W. 273 (275), said:

“It is to be observed that by the amendment the personal earnings
of the wife during the continuance of the marital relation constitute com-
munity property as before. The change is merely in the designation of
the wife, rather than the husband, as the one who shall have the control,
management and disposition thereof.” * * *

“The rights of the husband and of the wife to community property
at all times as yet are equal, and the original designation of the husband
instead of the wife as the one to control and manage community property
was a mere arbitrary direction, founded upon legislative policy.”

(170 S. W, p. 275.)

Coneerning community property and the effect of the Act of 1913
upon it, Speer in his work on Marital Rights in part says:

‘“While our statutory definition of community property of the husband
and wife in this State is happily very terse, it is correspondingly broad.
It includes all property acquired by either husband or wife during mar-
riage except that acquired by gift, devise or descent, and except the in-
crease of the separate lands. No limitations whatever as to source of
title or means of acquisition are imposed, further than the exceptions
note. Whether the new acquisition be the result of the husband’s in-
dividual labor, skill, or profession, or of the wife’s, the rule is the same.
If the earnings be the fruits, revenues, hire, increase, profits, or interest
derived from the individual estate of either spouse, or from the commu-
nity estate, all come within the scope of the statute.” * * * “The
statutes of 1913, concerning the community property, make no changes
in its character, but do make many changes in respect to its control, lia-
bility and the like, all of which features are noticed in their appropriate
places.”

(Speer’s Law of Marital Rights in Texas, Section 310, pages 389, 390
and 392.)

Again Judge Speer says with reference to the subject of profits and
investments made from the wife’s separate funds:

“This phase of the subject has been discussed to some extent, and will
again be noticed, but briefly. Whatever is acquired by husband or wife,
by speculation with the wife’s separate funds is community property.
If there be gains, they are not acquired by gift, device or descent. They
are the fortuitous result of a contract based upon a consideration—the
profits of a venture. They do not represent the enhancement in value
of a particular piece of property, but an amount additional to the. orig-
inal fund, for its use or as a compensation for the venture, and for the
time and attention bestowed. The purchase of merchandise with the
wife’s funds, and their sale at a profit, constitute such ‘profits community.
They are the compensation for the use of the money and the time and
labor of the spouses in the enterprise. The same is true as to profits of
speculation with her funds in bonds, stocks, lands, or anything else.”

(Speer’s Law of Marital Rights in Texas, Section 319, pages 399 and
400.) :

It is plain from these authorities, as well as from the statutes them-
selves, that dividends on bank stock were under the old statute com-
munity property and the husband was interested jointly therein with
the wife, even though the stock was the separate property of the wife,
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As shown, this rule has not been changed by the Act of 1913, and al-
though the wife has a wider control over these interests still they are
nevertheless community property and the status as to the marriage
relation as declared in St. Mark still obtains, ‘‘and they twain shall be
one flesh; so then they are no more twain but one flesh.”

Mark, 10th Chapter, 8th verse.

In our opinion it is unnecessary to discuss definitely the question
as to whether a contract entered into by the commissioners eourt with
a bank as depository would be entirely void or would only be voidable.
It is quite likely that so far as the liability of the bank is concerned
the bank after having executed its bond and received the county funds
would be held liable therefor, and be compelled to repay the same. In
that sense, the contract would be enforcible, but in any other sense
our opinion is that the contract would be void. A depository contract.
is a continuing one, covering the subject matter with which the com-
missioners must deal at all times, and therefore the disqualification of
a member of the court applies not only to the original making of the
contract, but also to every action which ought to be taken by the court:
with reference to the carrying out of the agreement. It is the opiniom
of the writer that the commissioners are absolutely prohibited from
entering into a contract with a bank in which either one of them is a
stockholder or in which the spouse of any one of them is a stock-
holder, and that such a contract being thus prohibited by law is
absolutely void, although, as suggested above, if such an agreement
should be entered into with the bank and the bank thereby acquire
the funds of the county it could be made to return the funds to the
county, either upon the contract or upon other principles of law un-
necessary to discuss here.

In the case of Noble vs, Davidson, 90 N. E. 325, 177 Ind. 19, the
statutes provided that any school trustee who shall while holding
office be interested directly or indirectly in any contract or any work
for the schools of any city shall be fined and imprisoned. When a con-
tract was executed between the trustees of a city school and a heating
company for a heating plant for the city schools the president of the
company had a perfect title to the office of trustee, though he had
not then qualified. The contract provided that in case a part should
be performed while the president was trustee the company should
employ, at its own expense, an expert, approved by the two other
- members of the school board, to act with the interested members to
determine whether there was a compliance with the contract. The
president qualified while the contract was being performed, and it was
held that he was interested in the contract within the statute, so that
it was void, notwithstanding the provision authorizing the employment
of an expert at the heating company’s expense.

See 2d Words & Phrases (Second Series) page 1136,

It seems to us that it is unnecessary to cite other authorities to make-
any additional discussion of these questions. The various opinions.
of this Department, together with the authorities cited and diseussed.
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and the additional discussion which we have made appear to us to be
conclusive of the issue. You are therefore advised:

Ist. That a bank in which a member of the commissioners court
owns stock cannot be selected as county depository and that any such
selection would be void.

2nd. Where the wife of a member of the court or of a county judge
is a stockholder in the bank, owning the stock as her separate property,
neverthless the commissioner or county judge, as the case may be, is
interested in the bank and such bank is ineligible for selection as
county depository and any such selection on the part of a commis-
sioners court laboring under these disabilities would be void.

Yours very truly,
C. M. CURETON,
Acting Attorney General.

OP. NO. 1738—BK. 49, P. 159.

DEPOSITORIES—RETROACTIVE LAW—INDEPENDENT SCHOOL DISTRICTS.

Upon the selection of a depository by an independent district such
depository is entitled to receive all the funds of the district and if such
district has funds with the county depository, by reason of having there-

" tofore been a common school district, it would be the duty of the county
depository to transfer such funds to the depository selected for the inde-
pendent school district.

Section 3, Article 7, Constitution.

Acts of Thirty-fifth Legislature, creating Sinton Independent School

District.
April 19, 1917.
Hon. M. C. Nelson, County Attorney, Sinton, Texas.

Drar S1r: The Attorney General is in receipt of your letter of
April 17th, from which it appears that the Thirty-fifth Legislature
ccreated by special act the Sinton Independent School District; that
such Independent District was ereated put of territory theretofore
forming Common School District No. 1. It further appears that on
the second Monday in February of this year the Sinton State Bank
was selected by your Comissioners’ Court as county depository for the
ensuing two years.

You further state that Section 9 of this Act, creating the Independ-
ent School Distriet, is in the following language:

“The Board of Trustees shall appoint as treasurer the person or cor-
poration who offers satisfactory bond, as herein provided, and the best
bid of interest on average daily balances for the privilege of acting as
such treasurer.”

The fact that funds of the Common School Districts are deposited
in the county depository gives rise to the question propounded in your
letter, as to whether or not the Legislature had legal authority to pro-
vide for the creation of a depository for an independent distriet,
thereby depriving the county depository of the funds of the common
school distriet, transformed into the independent distriet.
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In other words, you wish to know if such act would have the effect
of impairing the obligations of a contract, which is inhibited by Sec-
tion 16, Article 1 of the Constitution.

The language used by the Thirty-fifth Legislature, as quoted above,
relative to the selection of the depository for the bonds of the Sinton
Independent School Distriet is substantially that of the general law re-
lating to independent districts of more than one hundred and fifty
_scholasties, A treasurer is selected in the last named classification of
distriets, under the following provision contained in Article 2767, R.
S. 1911

“The treasurer of the school fund shall be that person or corporation
who offers satisfactory bond, as provided by law, and the best bid of in-
terest on the average daily balances for the privilege of acting as such
treasurer.”

A comparison of the language in the general law and that contained
in your special law discloses that the special law was copied from the
general law and therefore your special law does not break the harmony
existing in the disposition of the funds of independent districts.

It is true that under our laws funds of common school districts are
deposited in the county depository sclected by the Commissioners’
Court, upon competitive bids, as is provided by the depository law.
It is likewise true that independent school distriets under the general
law have the right to select their own depositories. Any bank being
sclected as a county depository is charged with the knowledge of the
fact that independent districts may be ereated either under the gen-
eral law or by special act of the Legislature, and when so created they
have the power to select their own depositories, and the contract with
the county is made under these conditions.

In Mexican National Ry. Co. vs. Musette, 26 S. W. 1075, it is held:

“All instruments creating obligations not based on agreement of par-
ties, but upon statutes, such as appeal bonds, are made in view of and in
subordination to the fact, known to all, that the people may change the
jurisdiction of existing courts, create others, and confer upon them such
jurisdiction over cases arising before such legislation, or then, pending,
as may seem for the best interests of all, and it ought not to be held
that principal or surety to an appeal bond contemplated, in event of such
change pending appeal, that their obligation would become inoperative.”

The selection of a depository it is true is in the nature of the making
of a contract, but it is such a contract as is expressly provided for by
statute and does not clothe the depository with a vested right to re-
ceive the funds of the county, to the exclusion of the Legislature or the
operation of general laws to create independent districts and thereby
deprive the Commissioners’ Court of the funds of those common
school districts converted into independent distriets.

In the case of Baldacchi et al. vs. Goodlet, 145 S. W, 325, it is held
in substance that one procuring a liquor license accepts it charged
with notice of the right of the State to revoke it, when, in the judg-
ment of the Legislature, the best interests of society demand a revoca-
tion. .
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We therefore advise you that when a depository has been selected
by the Sinton Independent School District, in accordance with the
terms of the Act creating such distriet such depository would be en-
titled to the funds belonging to such district, and if the county de-
posiory has in its possession any of the funds belonging to the inde-
pendent district it would be the duty of the county depository to de-
liver such funds to the depository of the independent distriet.

Yours very truly,
oW, TAYLOR.
Assistant Attorney General.

OP. NO. 1767—BK. 49, P. 306.

DRAINAGE DISTRICTS—DEPOSITORIES.

A depository selected by the commissioners of a drainage district is
entitled to receive and it is the duty of the County Treasurer to turn over
to it all funds belonging to such district, including the funds arising from
the sale of bonds, as well as funds arising from taxes levied and collected
for the purpose of paying the interest on such bonds and creating a sink-
ing fund sufficient to discharge them at their maturity.

The drainage commissioners, in fixing the amount of the bond of the
depository of such district, should fix the same in an amount equal to
the funds on hand, arising from the sale of bonds, plus the amount of
taxes arising during the preceding year; or, if upon the organization of
the drainage district, a depository is selected, then for the amount of
taxes anticipated for the first year of its existence.

Article 2608, Vernon’s Sayles’ Civil Statutes, Chapter 11, Acts of
Thirty-fifth Legislature. .

May 29, 1917.
Hom. James M. Taylor, County Attorney, Corpus Christi, Texas.
My DEar Sir: The Attorney General has your letter of May 22nd,
as follows:

“The Drainage Commissioners of Nueces County Drainage District
No. 2 have demanded of the County treasurer, who is also treasurer of
the drainage district, that he deposit all interest and,sinking fund cal-
lected by the county for paying interest and redeeming said district bonds
in the depository of said drainage district.

“The treasurer has deposited the proceeds of the sale of the bonds
in the drainage district depository but does not find authority for de-
livering to said depository the funds accumulated for interest and sinking
fund. Is the treasurer required to deposit money collected for interest
and sinking fund in the drainage district depository or shall he keep it
in the county depository as other county funds?

“If interest and sinking fund is turned over to drainage district de-
pository is depository of drainage district required to give additional
bond?”

In the opinion of this Department the depository selected by a
Drainage District is entitled to all of the funds belonging to such Dis-
trict, without regard to the source of such funds. This being true, it
would be the duty of the County Treasurer to deposit with the Drain-
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age District depository all funds derived by taxation for the purpose
of paying the interest on the bonds and creating a sinking fund suffi-
cient to discharge such bonds at their maturity. Depositories are se-
lected for Drainage Districts under the authority of Article 2608 of
Vernon’s Sayles’ Civil Statutes, which for convenience we copy, as
follows:

““Art. 2608. Treasurer’s bonds; depository, bonds of depository and
treasurer; compénsation; surety company bonds; powers of drainage com-
missioners.—The county treasurer shall be the treasurer of such district,
and shall execute a good and sufficient bond, payable to the drainage com-
missioners of such district, in a sum equal to the amount of bonds issued,
conditioned for the faithful performance of his duty as treasurer of such
district, which bond shall be approved by said drainage commissioners;
provided, however, that such drainage commissioners, in their discretion,
may provide for a district depository for the funds of such district, by
complying in all respects with the laws of the designation of county de-
positories, and in case such depository shall be designated by the drainage
commissioners and shall give a good and sufficient bond, approved by the
drainage commissioners as is provided by law for depositories of county
funds, then the county treasurer, as treasurer of such drainage district,
shall be required to give bond for the faithful discharge of the duties
of his office in accordance with the provisions of the general statute re-
lating to such county treasuerers in counties where county depositories
have been provided for county funds.

“The treasurer shall be allowed as compensation for his services as
treasurer one-fourth of one per cent upon all money received by him for
the account of such drainage district and one-eighth of one per cent
upon all moneys by him paid out upon the order of said district, but he
shall not be entitled to any commissions on any moneys received by him
from his predecessor in office belonging to such drainage district; pro-
vided, that the county judge, county treasurer, county depository, con-
tractor and all bonded officers of such district or districts may be officially
bonded in some surety company approved by-said drainage commissioners.

“All powers vested in the commissioners’ court as to the designation
of county depositories are hereby vested in the drainage commissioners
as to the funds of drainage districts.”

It will be noted that authority is given in the above Article for the
Drainage Commissioners to provide for a depository for the funds of
the District hy gcomplying in all respects with the laws for the desig-
nation of colmity depositories, and it is made the duty of the County
Treasurer to give a bond for the faithful discharge of the duties of
his office, as Treasurer of such Drainage District, conditioned that he
will faithfully discharge the duties of his office in that regard, in ac-
cordance with the provisions of the general statute relating to such
County Treasurers in those counties where depositories have been pro-
vided for the county fund. It will also be noted from the last para-
graph of this article that all powers vested in the Commissioners’
Court, as to the designation of county depositories are vested in the
drainage commissioners as to the funds of the drainage distriet.

From the above it appears that a depository for a drainage district
is selected under the same law and has the same rights and privileges
and owes the same obligations and duties as the depository selected
for a county, under the county depository law. It also appears that
the County Treasurer is under the same duty and obligation, with ref-
erence to a drainage district depository as he is with regard to the
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county depository, that is that he shall deposit all funds of the distriet
in.the district depository, just as he does the funds of the ecounty in
the county depository. The duty of the County Treasurer with re-
spect to the funds belonging to a district having its own depository
is made plain by Article 2444, R. S. 1911, as amended by Chapter 11,
of the General Liaws of-the Thirty-fifth Legislature, whercin it is
made the duty of the County Treasurer, upon the selection of a de-
pository, to immediately upon making of the order transfer to said
depository all the funds belonging to said county, and it is further
provided by this amendment ‘‘as well as all funds belonging to any
district or other municipal sub-division thereof not selecting its own
depository.’’ .

It will be noticed that the Legislature in this enactment has used
the expression ‘‘all funds belonging to any distriet or other municipal
subdivision.’” This expression covers funds of every kind and charae-
ter, which would comprehend funds arising from the sale of bonds or
from the tax levy authorized to pay the interest and create a sinking
fund sufficient to discharge said bonds at their maturity.

It is true that the tax levy for a drainage district ik made by the
Commissioners’ Court, it is likewise true that the County Assessor
and Collector and Board of Equalization assess, collect and equalize
the taxes in such distriet, unless upon a petition an election is held
whereat it is determined that the distriet shall have its own assessor,
collector and board of equalization. To our minds, however, this is
an immaterial matter, for the reason that the duty is imposed upon
the County Treasurer upon receipt of the funds to deposit same with
the depository of the district, irrespective of the method of the assess-
ment and collection of such taxes.

Replying to your last question we beg to say that Article 2608 pro-
vides that the County Treasurer shall execute a good and sufficient
bond, payable to the Commissioners, in a sum equal to the amount of
the bonds issued. In this Article, however, which also carriers the
authority for the Commissioners to select a depository, it is provided
in that event that the depository selected by the Commissioner shall
give a good and sufficient bond, approved by the Drainage Commis-
sioner, as is provided by law for Jepositories of county funds. There
is no mention in this Article of the amount of bond, other than as the
amount of the county depository bond may be fixed by the statute.

By Aricle 2443, R. S. 1911, as amended by Chapter 11, Acts of the
Thirty-fifth Legislature, it is provided that the bond of the county de-
pository shall in no event be for less than the total amount of revenue
of such county for the next preceding year for which the same was
made. It is also provided by this Aect, as will be found in Article
2443a, added by the act, that whenever after the creation of a county
depository there shall accrue to the county or any subdivision thereof
any funds or moneys from the sale of bonds or otherwise the county
commissioners’ court, at its first meeting after such special funds shall
have come into the treasury or depository, or as soon thereafter as
practicable, may make written demand upon the depository of the
county for a special and additional bond as such depository, in.a sum
equal to the whole amount of such special fund, this bond to be kept
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in force so long as such fund remains in such depository, then follows
other provisions with reference to the special fund unnecessary to
mention in this opinion.

Construing these two provisions of the county depository law, in
connection with the provision of the drainage law, placing the deposi-
tory of such district upon the same basis as a county depository, we
conclude and so advise you that the Commissioners of the Drainage
District in fixing the amount of the hond should fix the same at the
amount of the proceeds of the bond issue, plus the amount of taxes
to be derived during the year, or that was derived during the pre-
ceding year. This will work a harmonious construction and give to
the Drainage Commissioners the authority the Legislature manifestly
intended to confer.

Yours very truly,
: C. W. TAYLOR,
Assistant Attorney General.

OP. NO, 1778—BK. 49, P. 364.

COoUNTY DEPOSITORIES,

Chapter 11, Acts of the Thirty-fifth Legislature, amending the County
Depository Law, is a valid enactment, and requires county tax collectors
to pay into the county depository State funds along with other funds, to
be there held pending the preparation of his report of said collections
and settlement with the Comptroller.

The amendment also requires the bond of the depository to be condi-
tioned so as to protect the State fund, also the amendment requires the
approval by the Comptroller of the bond of the depository.

The tax collector and the sureties on his bond are only relieved from
liability for the safekeeping of the State funds during the time they are
held on deposit in the county depository pending the making of his report
and settlement with the Comptroller.

Article 2445, Revised Statutes, was merely re-enacted. It relates alone
to the manner of handling county funds when no county depository has
been selected, because of the existence of the facts therein stated. In
case no depdsitory has been selected for the reasons stated, State funds
should be remitted by tax collectors to the State Treasurer, as provided
in Article 7618, Revised Statutes.

June 27, 1917.
Hon. H. B. Terrell, Comptroller, Capitol.

DEak Sir: We have your letter of June 14, stating in substance
that you have refused to approve any county depository bonds sent
to your Department under Chapter 11, page 16, Acts of the Thirty-
fifth Legislature; and that your failure to approve such bonds was
caused by the fact that in your opinion the law directs the State funds
in the hands of tax collectors to be placed in county depositories, and
does not provide that the county depositories so designated shall give
a bond to the State equal to the amount of the funds placed in their
charge.

Then your letter proceeds as follows:
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“I will thank you to render to this Department your opinion ag to the
validity of this law, and state whether .or not you think it advisable for
the State Comptroller to give his approval of such depository bonds under
this law, relieving the tax collectors from further liability under their
bond of the State revenue passing through their hands.”

Replying thereto, we beg to state that we have examined the Act
referred to, and consider it valid. -

By the Act, Articles 2440 to 2445, inclusive, of the Revised Statutes
are amended. The principal features of the Act are these:

Article 2440 is merely re-enacted.

Article 2441 is merely re-enacted, the only change being that the
words ‘‘and deposit’’ are inserted before the word ‘‘offers.”” This
makes no material change. °

Article 2442 is merely re-enacted.

Article 2443 is amended only in the following respect: Article
2443 of the Revised Statutes of 1911 provided that the ‘‘bond or
bonds shall in no event be for less than the total amount of revenue
of such county for the entire two years for which the same are made.”’

In the Aect this portion of said article is amended so as to provide:

“Said bond or bonds shall in no event be for less than the total amount
of revenue of such county for the next preceding year for which the
same are made.”

The language used is clear and unambiguous, and does not need
construction. It simply means that the bond now required of a county
depository shall be in an amount not less than the total revenue of
the county for the year next preceding the time of the selection of
the depository and the making of the bond, instead of an amount not
less than the amount of the revenue of the county for the entire two
years for which the same are made. )

Said Act adds to the statutes Article 2443a, requiring, special ad-
ditional bonds to cover any and all special funds or moneys aceruing
to the county or any subdivision thereof * * * from the sale of
bonds or otherwise * * * provided that any depository bond
made under the provisions of this Act may be substituted for any
prior existing depository bond at the time in operation or existence
wherever the same may be agreeably done by and between such de-
pository and the securities of such other existing depository bonds.

Article 2444, Revised Statutes is amended as follows:

The original article provided that:

“Ag soon as said bond be given and approved by the commissioners’
court, an order shall be made and entered upon the minutes of said court,
designating such banking corporation, etc., as a depository of the funds of
said county.”

This article as amended provides:
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““As soon as said bond be given and approved by the commissioners’
court and the State Comptroller of Public Accounts, an order shall be made
and entered upon the minutes, ete.”

It is also amended so as to meet the conditions ereated by the adding
of Article 2443a and to provide for the placing in the depository
‘‘funds belonging to any district or other municipal subdivision there-
of not selectmg Hs own depository.’”’

Said article is also amended by adding thereto the following provi-
sions: .

“And thereupon, it shall also b€ the duty of the tax collector of such
county to deposit all taxes collected by him, or under his authority, for
the State and such county and its various districts and other municipal
subdivisions, in such depository or depositories, as soon as collected,
pending the preparation of his report of such collections and settlement
thereon, which shall bear interest on daily balances at the same rate
as such depository or depositories have undertaken to pay for the use
of county funds, and the interest accruing thereon shall be apportioned
by the tax collector to the various funds earning the. same. The bond
of such county depository or depositories shall stand as security for all
such funds. If the tax collector of such county shall fail or refuse to
deposit tax money collected as herein required, he shall be liable to such
depository or depositories for ten per cent. upon the amount, not so
deposited and shall in addition be liable to the State and county and its
various districts and other municipal subdivisions for all sums which
would have been earned had this provision been complied w1th which
interest may be recovered in a suit by the State.

“Upon ,such funds being deposited as herein required the tax collector
and sureties on his bonds shall thereafter be relieved of responsibility
for its safekeeping. All moneys subject to the control of the county
treasurer or payable on his order belonging to districts or other municipal
subdivisions, selecting no depository are hereby declared to be ‘county
funds’ within the meaning of this chapter and shall be deposited in ac-
cordance with its requirements and shall be considered in fixing the
amount of the bond of such depository.”

These are radical changes in the law. The old county depository
law did not require that any of the State funds should be placed in
the county depository.

Prior to tha’passage of the Act under discussion, the duties of
county tax cGlléctors, so far as State funds were concerned were
preseribed in Article 7618, as follows:

““(1) At the end of each month the collector of taxes shall, on forms
to be furnished by the Comptroller of Public Accounts, make an itemized
report under oath to the Comptroller, showing each and every item of ad
valorem, poll and occupation taxes collected by him during said month,
accompanied by a summarized statement showing full disposition of all.
State taxes collected.

‘(2) He shall present such report, together with the tax receipt stubs,
to the county clerk, who shall, within two days, compare said report with
said stubs; and if same agree in every particular as regards names, dates
and amounts, he (the clerk) shall certify to its correctness. * * *

“(3) The collector of taxes shall then immediately forward his re-
ports so certified to the Compiroller, and shall pay over to the State
Treasurer all moneys collected by him for the State during said month,
excepting such amounts as he is allowed by law to pay in his county,’
reserving only his commissions on the total amount collected.”
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The foregoing is a portion of an Act passed in 1893. In 1905 the
State Depository Law was passed, providing for the selection of de-
positories for State funds and providing that tax collectors should
place State funds collected by them in such depositories. This law
was amended in 1907 and again in 1911. As amended in 1911, it
provides:

“Art. 2428. All tax collectors in the State of Texas, and all cfficers
charged with the duty of remitting to the State Treasurer State funds,
shall, after the passage of this Act, be required to remit all State funds
to the State Treasurer, as required by the law prior to the enactment of
Chapter 164 of the General Laws of the State of Texas, passed at the
Regular Session of the Twenty-ninth Legislature.”

That is, the State Depository Law, as amended in 1911, required
that State funds collected by tax collectors should be remitted to the
State Treasurer, and not to State depositories. The manner and time
of remitting is that set forth in the portion of Article 7618 above
quoted.

Therefore, at. the time the Act of the Thirty-fifth Legislature, under
discussion, was passed, it was not the duty of tax collectors to make
report of collections of State funds, or to pay the same over to the
Treasurer, until the end of each month. That is, the collector was
permitted to retain until the end of each month all State funds col-
lected by him during such month, and he was not made liable for
failure to deposit the same in any bank or depository, or for failure to
receive interest on such funds during that time. There was no re-
quirement that he should place State funds collected by him in any
county depository, and there was no provision for any bond frem the
county depository to the State. In these respects the Act under dis
cussion, Chapter 11 of the printed General Laws of the Thirty-fifth
Legislature, makes radical changes, Said Aect provides:

‘It shall also be the duty of the tax collector of such county to dep051t
all taxes collected by him, or under his authority, for the State * *
in such depository or depOS1tor1es as soon as collected, pending the prep-
aration of his report of such collection and statement thereof, which shall
bear interest on daily balances at the same rate as such depository or
depositories have undertaken to pay for the use of county funds, and
the interest accruing thereon shall be apportioned by the tax collector
to the varicus funds earning the same. The bond of such county depository
or depositories shall stand as securily for all such funds.”

The Aect further provides that should the tax collector fail or re
fuse to so deposit such funds, he shall be liable to the depository for
ten per cent of the amount not so deposited, and to the State ‘‘for
all sums which would have heen earnmed had this provision been
complied with, which interest may be recovered in a suit by the State.”’

It is clear, therefore, that one of the main objects of this Act is to
require collectors to deposit all State funds in county depositories
as soon as collected, in order to obtain interest on the same from the
time so collected until the end of the month, when they are to be re-
mitted to the State Treasurer.
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The Act provides that ‘‘the bond of such county depository or de-
positories shall stand as security for all such (State) funds * * *7
and further provides:

“Upon such funds being deposited as herein required, the tax collector
and sureties on his bonds shall thereafter be relieved of responsibility
for its safe-keeping.”

Another Act was passed at the Regular Session of the Thirty-fifth
Legislature, the same being Chapter 146, printed General Laws of
said session, requiring each tax ecollector to give a bond, payable to
the Governor and his successors in office, based upon unincumbered
real estate of the surcties, subject to execution, in a sum equal to
forty per cent of the whole amount of the State tax of the county as
shown by the last preceding assessment, such bond not to exceed one
hundred thousand dollars, and to be conditioned as follows:

“For the faithful performance of the duties of his office as collector
ot taxes for and during the full term for which he was elected or ap-
pointed, and shall not become void upon first recovery, but suit may be
maintained thereon until the whole amount thereof be recovered.”

Reading these two acts of the Thirty-fifth Legislature together, we
are of the opinion that it was the intention of the Legislature to re-
lieve tax collectors and sureties on their bonds of liability merely for
the safekeeping of State funds placed in county depositories during
the time such funds remain in the depositories; that it was not the
intention of the Legislature to relieve tax collectors and sureties
on their bonds for any misappropriation by tax collectors of State
funds, or for any failure on their part to faithfully perform the
duties of their office ‘‘for and during the full term.”’

The act contemplates that the State Comptroller shall approve or
disapprove the bonds of county depositories selected under its pro-
visions. See Section 3.

You are, therefore, advised that by the terms of the Act, tax col-
lectors and sureties on their bonds are not relieved of any liability
after State funds are placed in depositories, execept for liability for
the safe-keeping of such funds while they are kept in such deposito-
ries ‘‘pending the preparation of his (the tax collector’s) report of
such collections, and settlement thereof.” You are further advised
that the bonds of depositories selected nnder the Act should be sub-
mitted to the Comptroller and should be approved or disapproved by
him.

Your letter also makes the following inquiries:

- ““Is it your opinion, should a loss occur through the tax collector’s
account, after the money has been placed in the hands of the depository
by him, and the tax collector at the time of giving checks settling his
account, should the collector withdraw more funds than he should have
withdrawn, in that event would the collector and his bondsmen, still
be responsible for the deficiency or would the State be required to re-
cover such loss from the county depository?”

This question has really been answered above. The tax collector
and the sureties on his bond would be liable for any loss occurring

17—Atty. Gen.
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through a failure or refusal on the part of the tax collector to prop-
erly perform the duties of his office. As instances, if a tax collector
should remit to the State Treasurer a less amount of State funds
than he should have vemitted, or should misapply any portion of the
State funds, his bondsmen would be liable, because the loss occurred
through him. So, also, if, after State funds are placed in the de-
pository, the tax collector should fail to exercise proper diligence
and care to make his report and settlement and transmit the proper
amount of funds to the State Treasurer by the end of the month, and
the depository should fail, and the funds should be lost, there per-
haps might be liability on the part of the surcties on his bond for
such loss.
Your letter also contains the following question:

“Would the State, in case of loss by said depository, be required to
sue the depository in the county in which the same is located?”

In answer to this question, we call attention to Section 1 of said
Act, which provides:

“Any suits arising thereon (meaning on the bond of the depository)
shall be tried in the county for which such depository is selected.”

We also have vour letter of June 27, in which you make the follow-
ing request:

“Referring to our letter to you under date of June 14, 1917, 1 would
further request that you inform this Department fully with reference
to Article 2445, Revised Civil Statutes, 1911, which refers to the duties
of the commissioners’ court where same refuses all bids tendered for
county funds and awards the money to certain banks, requiring them to
pay interest on the funds. * * * I would be glad that you include
an answer to this in the opinion you are now writing on the depository
law for this Department.”

Art. 2445 of the Revised Statutes of 1911 was merely re-enacted
under the same nnumber in Chapter 11 of the General Laws of the
Thirty-fifth Legislature. It is a sufficient answer to your question to
here quote the provisions of said article, calling attention to the fact
that it relates alone to the method of handling counv funds when there
has been no bid for such funds, or when all bids have been rejected
and no depository is designated. The provisions of the Article are as
follows:

“Art. 2445. If for any reason there shall be submitted no proposals
by any banking corporation, association or individual banker to act as
county depository, or in case no bid for the entire amount of the county
funds shall be made, or in case all proposals made shall be declined,
then in any such case the commissioners’ court shall have the power,
and it shall be their duty, to deposit the funds of the county with any
one or more banking corporation, association or individual banker, in
the county or in adjoining counties, in such sums and amounts and for
such periods of time as may be deemed advisable by the court, and at the
such rate of interest, not less than one and one-half per cent. per annum,
as may be agreed upon by the commissioners’ court and the banker or
banking concern receiving the deposit, interest to be computed upon
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daily balances due the county treasurer; and any banker .or banking
concern receiving deposits under this article shall execute a bond in the
manner and form provided for depositories of all the funds of the county,
with all the conditions provided for same, the penalty of said bonds to
be not less than the total amount of county funds to be deposited with
such banker or banking concern.”

You are, therefore, advised that in case no bid has been made by
any banking corporation, association or individual banker, to act as
county depository, or in case there has been no bid for the entire
amount of the county fund, or in case all bids made have been declined
and no county depository has been selected and designated, the tax
collector should remit all such funds collected by him to the Treasurer
at the end of each month, as required by the terms of Art. 7618, R. S.
In other words, the tax collector, where a depository has not been des-
ignated, because of the facts stated above, should mot deposit or permit
the commissioners’ court to deposit State funds collected by him with
banking corporations, associations or individual bankers with whom
said court deposits county funds, except, of ecourse, the collector him-
self may deposit State funds in any bank he chooses until the end of
the month, when they should be sent to the State Treasurer.

Of course, in a case of this kind, where no depository has been
selected, under the provisions of this Act the tax collector and the
sureties on his bond would be liable all the while for the State funds.

Very truly vours.
J. C. WaLL,
Assistant Attorney General.

OP. NO. 1917—BK. 51, P. 153.

DEPOSITORIES, STATE—STATE OFPICIALS—ATTORNEY (JENERAL.

Under the Act of the Fourth Called Session of the Thirty-fifth Legis-
lature it is the duty of heads of departments to make daily deposits in the
State Treasury.

The moneys to be deposited daily are those actually earned, together
with the exact amounts due the State from other sources received by the
officer.

In instances where excess remittances are made it is the duty of the
officer to deposit the exact amount due the State, reserving the excess and
remitting the same direct to the sender.

The Attorney General is the legal adviser of State officials, and they
should accept his advice. The advice of the Attorney General, however,
does not control the courts of the State. It would not be a bar to a prose-
cution or suit for penalty in event such advice was erroneous. It would,
however, mitigate the punishment. 8. B. No. 1, Acts Fourth Called Ses-
sion Thirty-fifth Legislature.

April 10, 1918.
Hon. W, P. Hobby, Governor of Texas, Capitol.

DEAr Sik: The Attorney General has your letter enclosing a copy
of the depository act passed by the Fourth Called Session of the
Thirty-fifth Legislature, upon which you propounded questions as
-follows:

.
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“First: When a department makes its daily remittance to the Treas-
urer, will the Treasurer immediately- pass this deposit to the credit of the
fund to which it belongs"

“Second: If, in your opinion, he does not pass this to the fund to
which it belongs when the daily remittance by the department is made
and there is an excess in the remittance over the amount due the State
and the department desires to make a refund, in what manner will the
department be able to make such refund?

“Third: In case the State goes on a deficiency and daily deposits are
made to the Treasurer, as provided in this bill, in what manner will the
department remit to the people of Texas for excess remittances to the
department?

“Fourth: If an occasion should arise where a corporation pays to the
State Department a certain sum and after several weeks it is found that
the State Department is unable to file the charter of said corroration, and
the money has been passed to the fund to which it belongs, in what
manner will the State Department make a return of this money?

“Fifth: If it is not passed by the Treasurer to the fund to which it
belongs, in what manner will the State Department be able to remit to
the party to whom the money belongs in case of deficiency?

“Sixth: In your opinion, do the words ‘daily deposits’ mean the actual
gross receipts of a department on the day it is received, or ‘daily deposits’
of all items cleared and disposed of by it each day?

“If you are found to be incorrect in your opinion by the holding of the
court, would your opinion be a bar to an action by the State against the
department involved for the recovery of the five per cent penalty provided
for in this Act, in the event your opinion should be that the ‘daily deposits’
meant a deposit of those items which have been cleared and disposed of.”

We will answer your questions one to six, both inclusive, as one, and
you are advised:

It is the duty of the State Treasurer to immediately pass to the
credit of the fund to which it belongs any deposit made with him by
any official. He has no authority to take money into his possession
other than moneys belonging to the State. See Article 4372,

It appears to us that the real question involved in your questions
two to six, both inclusive, is what funds the several heads of depart-
ments are required to dep081t in the treasury.

Article 2437 R. S. 1911, :s amended by the bill under consxderatlon
is as follows:

“It shall hereafter be and is hereby made the duty of every person,
whether public official or not, who comes into the possession of any funds
belonging to the State, to deposit the same daily in the State Treasury, or
the State depository designated by the State Treasurer, to furnish to
the State Treasurer a statement showing the source from which such
funds were derived, and if he fails to make such deposit he shall for-
feit to the State five per cent per month as liquidated damages for such
failure, and shall be subject to all other penalties now prescribed by
law.”

The above article requires every person, whether a public official
or not, who comes into the possession of any funds belonging to the
State to make a daily deposit of same into the State Treasury or a
State depository designated by the Treasurer. A failure to comply
with this requirement subjects the officer or person to a penalty of
five per cent per month upon the amount in his hands. The duty of
State officials under the above article depends upon the construction
of the clause ‘‘funds belonging to the State.”’ In other words, it must
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be determined what funds it is made the duty of the heads of depart-
ments to deposit daily in the Treasury. The correct answer to this
will solve all questions relating to excess remittances and the manner
in which they may be returned. In our opinion we think there ean
be no question but that the amount of moneys to be deposited in the
State Treasury daily by the head of a department is that amount of
fees actually earned by the department and correet remittances of
any wnounts due to the State. As an illustration of our meaning, we
will take the office of the Secretary of State. Under our statutes char-
ter filing fees arc pavable in advance. See Article 3840 R. 8. 1911.
Suppose for instance that a prospective corporation to be organized in
some city or town outside of Austin should send their proposed char-
ter to the Secretary of State, together with the remittance of one
hundred dollars, such remittance by bank draft payable to the order
of Hon. George Howard, Secretary of State. Upon an examination
of the charter Mr. Howard finds that the correct filing fee is only sev-
enty-five dollars. Could it be contended even under the drastic pro-
visions of this bill, that it would be Mr. Howard’s duty to-deposit the
entire one hundred dollars in the Treasury and then endeavor to
withdraw twenty-five dollars from the treasury to be returned to the
incorporators? We do not believe this to be a sound proposition.
The incorporators of this concern did not owe the State of Texas but
seventy-five dollars. It was only that amount that became the prop-
erty of the State, and which Mr. Howard under the bill was required
to deposit in the Treasury. In our opinion it is the duty of the Seec-
retary of State under this bill to deposit daily all actually earned
fees. By earned fees we mean the fees upon all chartrs, as an illus-
tration—examined and filed during that day. The excess of any re-
mittances over the actnal fees required does not become the property
of the State, and it is not his duty to deposit same in the treasury.
Having deposited only the amount due the State, then he may in such
manner as he sees fit return any excess to the senders.

From what has been said above you will observe it is the opinion of
this department that daily deposits are required under this law. This .
is expressly provided for by Article 2437 amended, wherein its pro-
vided that every person whether a public official or not coming into
possession of funds belonging to the State shall deposit the same daily
into the State Treasury or depository. Your sixth question involves
a determination of whether or not it is the duty of an official to de-
posit remittances in the form in which they are sent, that is, whether
in money, bank draft, postofficc or express money order or personal
checks, In other words, would you have the right to deposit all re-
mittances in a banking institution until collections could be made on
any drafts or checks so deposited. In this connection we call your at-
tention to the latter part of amended Article 2430, as follows:

“In any event said money, or any money due the State of any of its
funds, may be sent by registered letter in due course of mail, by postoffice
money order, express money order of any company authorized to do busi-
ness in Texas, or by bank draft on any incorporated State or national bank
authorized to do business in Texas; but, in such cases, the liability of the
person sending the same shall not cease until said money is actually re-

’
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ceived by the State Treasurer or State depository, in due course of busi-
ness.” :

The above quoted portion of Article 2430 makes lawful a remittance
in the following ways: Money sent by registered letter, postoffice
or express money order and bank drafts on any State or National bank
authorized to do business in Texas. This provision with reference to
remittances is incorporated in the article providing that any person
whose duty it is to pay over to the State any money belonging thereto
may pay same to the State Treasury or to a depository. This language
is not found in Article 2428 with reference to remittances by officers
of the State. Just why the Legislature made provision for the manner
in which persons other than officers might make remittances and made
no such provision with reference to officers, we cannot determine.
However, being contained in the one act it is an expression of the
Legislature that all remittances whether by private parties or by
officers may be made in the manner indicated by Article 2430. Tt
would not be an unreasonable construction to place upon this aet to
hold that it would be the duty of the State Treasurer to receive and
clear postoffice and express money orders and bank-drafts.

We next call attention to that portion of amended Art. 2436 read-
ing as follows:

“All State depositories shall collect, without cost to the State, all checks,
drafts and demands for money.”

It will be noted that the above quoted portion of Article 2436 makes
it the duty of all State depositories to collect without cost all checks,
drafts and demands for money. It follows therefore that the collect-
ing officer may deposit with a depository all remittances received by
him without regard to the form, that is, whether they be checks,
drafts, money orders or other demands for money. It being the duty
of the Treasurer to remit to the depositories within certain limita-
tions, then it follows also that all demands for money deposited with
him by any official may be by him forwarded to a depository for col-
lection and on demand by the State Treasurer it is the duty of the
depository to issue to the Treasurer free of charge a draft or cx-
change on anyv bank in this State designated by the United States or
State authorities as a reserve bank. See Article 2436.

Under the above eonstruction of the act checks and drafts and all
other demands for money are cleared through the depositories either
by deposit direetly in the depository by the collecting agent or by
transmitting the same to the Treasurer, who in turn clears them
through the depository.

The above construction however does not in any way relieve the
officers from making a daily deposit of the receipts of the office. They
are not permitted under this law to deposit collections in any banking
institution simply for the purpose of clearing the same. Deposits
must be made daily either in a depository or the State Treasury.

‘We come now to the last question in your communication, same
being not numbered. Answering same, the Attorney General is made
the legal adviser of the Governor and heads of departments of the
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State Government including heads and boards of penal and eleemo-
synary institutions and all other State boards, regents, trustees of
State educational institutions and committees of either branch of the
Legislature, giving them advice in writing upon any question touching
the public interest or concerning their official duties. The Constitu-
tion of the State, Scction 1, Article 4, makes the Attorney General
one of the executive heads of the State Government. While it is his
duty under the law to counsel and advise the officers named, necessi-
tating a construction of the various acts of the Legislature, yet in
such construction he could not usurp the functions of the judiciary of
the State which would be the effect, if his construction of a statute
would be binding upon the courts. The Attorncy General is the law-
ver for State officials. He advises them as the paid attorneys of a
private citizen advises him, and while the advice of the Attorney
General is not binding upon the courts, yet any State official acting in
good faith upon his advice would not be subjected to the full rigor
of the penal provisions of any statute. If a State official should
act upon the advice of the Attorney Gencral, and I might say that it
is the duty of all Statc officials to accept the legal advice of this de-
partment, and the courts should determine that the advice given was
erroneous, then such advice would in all probability serve to mitigate
the punishment inflicted, but it would not be a bar to a recovery of
the penalty preseribed for a violation of the depository act.

In the case of Dodd vs. State, 18 Ind. 56, a question almost identi-
cal with that propounded by your Excellency, was before the Su-
preme Court of that State. In passing upon this subject the court.
said :

“The sixth section of the Act, creating the said offices, is as follows:
‘Whenever required so to do. by any officer of State, such Attorney General
shall furnish the applicant a written opinion touching any point of law
concerning the official duties of such officer, and to either branch of the
General Assembly, when requested so to do by a resolution thereof, asking
an opinion concerning the validity of an existing or proposed law, or con-
flicts thereof.’ .

“It is insisted that when an officer of State, in pursuance of this statute,
calls upon, and obtains from, the law officer of the State, a legal opinion
in reference to his duties, and proceeds in accordance with the same, that
a suit will not lie upon his official bond, whether said opinion is sound
law or not. And the question is asked, if this is not so, then what use
is there in requiring the opinon?

‘“There are several reasons why ths position is not tenable. First, if this
opinion can shield the officer from a civil suit, when he does wrong,
then it ought to be binding upon him; and, of course, as it is expressed
in as strong language, when called for, binding the Legislature. The '
auditor audits money accounts before the applicant can receive the same
from the treasury. Suppose under a mistaken view of the law, based upon
an erroneous opinion, he should refuse to allow a just account to a private
citizen. Would that opinion be a bar to proceedings to obtain the amount
so due? Would an unconstitutional law be held binding because an
opinion had been given to the Legislature in advance that it was valid?
The position is so plainly untenable that it is useless to pursue the subject.

*“As to the question propounded. The opinion is for the information of
the officer. He can follow it or not.”
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‘We therefore answer your last question by saying that while the
erroneous opinion of the Attorney General is not binding upon the
courts, it would serve to mitigate any punishment that might be in-
flicted.

We call your attention to the fact that the Constitution requires
all fees of the Comptroller, Treasurer, Commissioner of the General
Land Office and Sccretary of State to be paid into the State Treas-
ury.

Section 23, Article 4, of the Constitution, reads in part as follows:

“All fees that may be payable by law for any service performed by any
officer specified in this section, or in his office, shall be paid, when received,
into the State Treasury.”

Yours truly,
: C. W. TAYLOR,
Assistant Attorney General.
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OPINIONS ON ELECTIONS AND SUFFRAGE.
OP. NO. 1687—BK. 48, P. 383.

TaE BaLLoTs iv A LocaL Option ErLEcTioN SHOULD NoT BE COUNTED
UNTIL AFTER THE PoLLS ARE CLOSED.

December 19, 1916.
Homnorable Juo. W. Hornsby, County Attorney, Travis Counly, Aus-
tin, Texas. )

Desr Sir: You desire to be advised by the Attorney General’s
Department as to the time when the ballots in the local option elec-
tion to bé held in Travis County on the 21st day of December, should
be counted.

You are advised that after carveful consideration of the various
provisions of the statute relating to the conduct of elections and eon-
struing all of said articles together, this Department is of the opinion,
and so advises you, that the law prohibits the counting of ballots in a
local option clection until after the polls are closed.

In 1909, by a special act of the Legislature, a law was passed pre-
scribing the form of ballot and making the general election law ap-
plicable to local option elections unless there is some conflict, and
should there be a conflict, then the local option law shall prevail. The
Act referred to is Chapter 29, of the Acts of the Regular Session of
1909, or, Sections 5719 and 5720 of Vernons’ Texas Civil Statutes,
1914. Article 5720 is as follows: :

“The officers holding said election shall, in all respects not herein
specified, conform to the general election laws now in force regulating
elections; and after the polls are closed shall proceed to count the votes,
and within ten days thereafter make due report of said election to the
aforesaid court,

“The general election law passed at the First Called Session of the
Twenty-ninth Legislature, known as Chapter 11, page 520, of the General
Laws of the Twenty-ninth Legislature, as amended by the Acts of the
Thirtieth Legislature, shall govern in all respects as to the qualifications
of the electors, the method of holding such elections and in all other
respects, whenever said general law does not conflict with this title and
whenever such general law can be made applicable to elections held under
this title.”

This article of the statute has been before the Court for construetion,
in the case of Arnold vs. Anderson, reported in 93rd S. W., p. 692,
After quoting the article of the statute construed, the Court says:

“If the local option statute had contained any special provision or re-
quirement upvon these subjects, then doubtless under the doctrine an-
nounced in Ex Parte Keith, 83 S. W., 683; Hanna vs. the State, 87 S. W,
702, they would have been exclusive and we could not have looked to the
general election law of 1903 in order to determine whether the election
in question was properly held, but as said before, there are no provisions
of the local option statutes that bear upon the questions that arise in this
case.”’
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This section was again before the Court for construction in the
case of Cane vs. Garvey, 187 8. W. 114. The Court held that the
act should be strictly construed. The Court said:

“The court ought to be guided by the language of the statute and to
give expression to the free and natural meaning which the words convey.”

The Court further commenting said:

“The provisions of said statute prescribing said form are mandatory
and that the local option law is penal in its nature and the provisions must
be strictly followed or the election thereunder is void.”

If the vote should be counted during the day of the election and
before the polls closed, it would clearly be in conflict with the latter
part of the local option provision above quoted, which is as follows:

“And after the polls are closed shall proceed to count the votes.”

This, being a special provision relating to the manner of holding
local option elections, said provision is mandatory and exelusive, and
you are therefore, advised, that it would be illegal for the election
officers to begin the count of the votes in the local option election
before the polls are closed.

Yours very truly,
W. A. KEgLING,
Assistant Attorney General.

OP. NO. 1734—BK. 49, P. 135.
BELECTIONS—SCHOOL TRUSTEES— V ACANCIES.

"Vacancies in the offices of school trustees are filled by the remaining
members of the Board.

The failure to hold the regular election for trustees of an independent
district would cause the old members to hold over until their successors
are elected and qualified.

Constitution, Section 17, Article 16.

Article 2889, Revised Statutes of 1911, as amended by Chapter 132,
Acts of the Thirty-fourth Legislature.

Article 2893, Revised Statutes of 1911.

April 10, 1917.

Hon. J. E. Wheat, County Attorney, Woodwville, Texas.

DEesrR SiR: The Attorney General has your letter of April 8th,
relative to the situation in the Woodville Independent School Dis-
trict, as follows:

“There was no election for school trustees for this district last year,
so the three whose terms expired at that time have held over until now.
In ordering the election for trustees, the old board issued an order for
the election of four trustees, intending that the four elected should take
the places of the four whose terms naturally expired at this time, but
making no provision for the election of successors to the three holding
over from last election.
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“Then at the election yesterday, some voted for seven trustees and some
for four; now the board have consulted me, desiring to know how many
to declare elected and issue election certificates therefor. The board is
of the opinion that they should declare four trustees, the four highest,
elected; but as there is likely to be a contest over the result, they want
to be correct.”

In our opinion the legal effect of the election held on the first
Saturday in April of this year is that only four trustees were elected,
those to take the place of the four whose terms expired on that date,
and that there was no legal election of successors to the three hold-
overs whose successors should have been elected on the first Saturday
in April, 1916.

Article 2889, Revised Statutes of 1911, as amended by Chapter 132,
Acts of the Thirty-fourth Legislature, provides that the term of
office of the seven trustees of independant school districts shall he for
two years. with the proviso that the members first elected shall draw
for the different classes, the four members drawing nunmbers 1, 2, 3
and 4 to serve for one year, or part thereof, and until their successors
are elected and qualified, and the three members drawing the num-
bers 5, 6 and 7 shall serve two years, or until their suceessors are
elected and qualified.

Section 17 of Article 16 of the Constitution provides that all offi-
cers within this State shall continue to perform the duties of their
offices until their successors shall be duly qualified. The failure to
hold an election on the first Saturday in April. 1916, for trustees of
the Woodville Independent School Distriet caused the then inecum-
bents of the office to hold over under the above quoted section of the
Constitution until their suecessors were duly elected and qualified.

The first Saturday in April of each vear being the date designated
by the statute for the holding of elections in all school distriets ere-
‘ated under the general laws an election held upon that day by the
voters assembled at the usual polling places is valid, even though no
election had been ordered by the proper authority. Buchanan vs.
Graham, 81 8. W, 1237. This rule obtains, however, only as to the
election of those officers whose election is specifically directed by
statute to take place on a day fixed by law. = Article 2928 provides
that after the first election there shall be elected regularly thereafter
on the first Saturday in April of each year four trustees and three
trustees alternately for a term of two vears, to succced the trustees
whose terms shall at that time expire. It appcars, therefore, that the
election held on April 7, 1917, was a general election fixed in law
only for the election of four trustees to suceeed those whose terms ex-
pired at that time, and consequently there existed no authority in law
for the voters to cast their ballots for the election of any other offi-
cers. There was no warrant in law for the voters to voluntarily as-
semble and hold an election to fill the unexpired terms ereated by the
failure to hold an election on the first Saturday in April, 1916, and
the holding over of the three trustees and any attempt so to do would
be ineffective and the result void. Therefore, the Board of the Wood-
ville Independent District passed a proper order in calling an election
for only four trustees, to be elected at the election held on the first
Saturday in April, 1917.
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We conclude, therefore, and so advise you, that at the election held
on Saturday, April Tth, there were elected only four members of the
Board of Trustees of the Woodville Independent School Distriet,
who are to succeed those members whose terms expired upon that
date, and that the four names on the ticket containing seven names
who received the highest number of votes would be elected and that
the three thereon receiving the lowest number of votes could not in
any sense be held to have been elected to-fill the unexpired term of
those holding over caused by a failure to hold an clection on the first
Saturday in April, 1916, and such three members would continue to
hold over until their successors are duly elected.

Yours very truly,
C. W. TaAYLOR,
Assistant Attorney General.

OF. No. 1813—BK. 50, P. 84

ATTORNEY GENERAL’S OFFICE,
September 3, 1917.
Hon. W. L. Dean, President of the Senale Pro Tempore, Senate
Chamber, Capitol.
Dear Sir: T am in receipt .of yours of the third instant, as fol-
lows:

“The Senate has just adopted a werbal resolution asking you for an
opinion as to the legality of the election of Hon. V. A. Collins of the
Fourteenth District, who was elected at an election held on August 27,
in pursuance of a proclamation by the Governor on August 24. There
is no contest presented to the Senate from the electors of the distriet—
none of fraud—but merely a desire on the part of certain Senators to
know the legality of said election.”

Where an election provided for in the Constitution, as the one in
question (Sec. 13, Art. 3), is called by the constituted authority and
is held, ordinarily the candidate receiving a majority of the votes at
said election and presenting proper evidence of his election would be
seated ; and especially would this ordinarily be the case in the absence
of a contest. '

However this may be, the questions, both of fact and of law, are
for the determination of the Senate, and its decision will constitute
the unalterable law of the case.

With respect to your membership, any cleetion is valid which a
majority of the senators present may, for any reason, adjudge to be
so. This follows from the langunage of Section 8, Article 3, of the
Constitution, wherein it is declared that ‘‘Each House shall be the
judge of the qualifications and election of its own members.’”” The
specific grant of this power to each House is an express denial of
it to the courts or to precedent or subsequent Legislatures. If the
courts could control the matter, then the power of judging of ‘‘the
qualifications and election’’ of the members would, plainly, be in the
courts and it would not be in the House where it is placed by this
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express ianguage of the Constitution. Furthermore. if that were so,
the judiciary would exercise a power expressly denied by Section 1
of Article 2, wherein it is said that ‘“no person, or collection of per-
sons, being of one of these departments, shall exercise any power
properly attached to either of the others.’”” The fact that this power
is placed in the two Houses by the Constitution itself demonstrates
the farther fact that it is ‘““properly attached’’ thereunto. If this
power should be controlled by existing statutes, the anomaly would be
presented of one Liegislature binding a subsequent one in a matter com-
mitted to the two Houses as they may cxist when the question arises.
Suppose the Thirty-fourth Legislature had enacted a statute preserib-
ing the conditions under which the new members of the Thirty-fifth
Senate should be filled, and the courts, under this statute, should pre-
vent a person presenting himself from taking his seat, or should un-
seat him afterwards. or should hold that some act of the Senate was
invalid because of his participation therein; in all such instances is it
not clear that the Thirty-fifth Senate itsclf would be denied the exer-
cise of the power clearly vested in it by the Constitution?

Judge Cooley, in his great work on Constitutional Limitations, at
page 158 (Sixth Ed.), thus states the rule:

°

“There are certain matters which each house determines for itself, and
in respect to which its decision is conclusive, * * * It decides upon
the election and qualification of its own members.”

See also:

Miller on the Constitution, 193.

McDill vs. Canvassers, 36 Wis., 505.

Luther vs. Borden, 7 Howard (U. 8.), 1,

People vs. Mahaney, 13 Mich., 481.

State vs. Jarrett, 17 Maryland, 309.

Lamb vs. Lynd, 44 Pa. St., 336.

Opinion of Justices, 56 N. H., 570.

Covington vs. Buffett, 47 L. R. A, 622,

Wills vs. Newell, 70 Pac., 405.

In People vs. Mahaney, supra, it was held that the correctness of
the decision by one of the Houses, that certain persons had been
chosen members, could not be inquired into by the courts. In that
case a law was assailed as void, on the ground that a portion of the
members who voted for it, and without whose votes it would not have
had the requisitive majority, had been given their seats in defiance
of law, to the exclusion of others who had a majority of legal votes.
In State vs. Gilmore, 20 Kan. 551, 27 Am. Rep. 189, it was held that
the Legislature could not transfer to the courts its power to judge
of the election or qualification of its members.

Upon reason and authority, therefore, I hold that the Senate itself
is the exclusive judge of the validity of the election recently held in
the Fourteenth Senatorial District. It may inquire into the fairness,
vel non, of said elcction and seat the applicant for membership or not,
as it may please. If the Senate decides to seat the applicant, this
adjudicates the validity of the election. The election is valid or void
accordingly as this decision may be made and in reaching its decision
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upon the matter the Senate exercises its constitutional diseretion,
from which there is no appeal. Consequently, there is no question
for the Attorney General or for the courts to decide.
Yours truly,
B. F. Loongy,
Attorney General.

OP. NO. 1885—BK. 50, P. 358.

1. Alien enemies cannot vote in Texas, even though they have taken
out what are commonly called their “first papers.”

2. Other aliens cannot vote where they have declared their intention
and the time has expired within which to finish their naturalization.

January 18, 1918.
Hon. John W. Hornsby, County Attorney, Austin, Texas.
Dear Sik: I beg to acknowledge receipt of vours of the 5th in-
stant, reading as follows:

. “Some important questions with refereace to voting have been presented
to me by numerous persons, and I will greatly appreciate a ruling from
you on the following:

“1. Are those persons who have declared themselves alien enemies
under the present selective draft laws entitled to vote?

“2. Are those aliens or foreign born persons who have only made a
declaration of intention to become citizens but have failed to complete
their naturalization within the time prescribed by law entitled to vote?

‘“Thanking you in advance for your usual prompt and efficient attention,
I am, etc.” .

In reply, I beg to advise that our State Constitution confers the
privilege of voting upon citizens of the United States and ‘‘every male
person of foreign birth * * * who not less than six months
before any election at which he offers to vote, shall have declared his
intention to become a citizen of the United States in accordance with
the Federal Naturalization Laws,”’ provided, of course, such persons
are otherwise qualified voters.

Under the laws of the United States. an alien may be admitted to
become a citizen of the United States by declaring his intentions at
least two years prior to his admission. Act of June 29, 1906, as
amended June 25, 1910. ‘

Not less than two vears nor more than seven vears after he has
made such declaration of intention he shall make and file his petition
in writing to become fully naturalized. Id., See. 2.

Section 4362, U. S. Compiled Statutes, reads as follows:

“No alien who is a native citizen or subject, or a denizen of any country,
state or sovereignty with which the United States are at war at the time
of his application shall be then admitted to become a citizen of the United
States.”

Having called attention to our constitutional provision with respect
to aliens and the foregoing sections of the Federal Statutes, T submit
the following as correct conclusions of law. not having time to discuss
them more at length.
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The provision of our State Constitution conferring the voting priv-
ilege upon those who have declared their intention to beecome citizens
in accordance with the Federal naturalization laws, contemplates a
valid and existing declaration—one upon which the alien has the
right to complete his naturalization within the prescribed time.

A preponderance of the late decisions of the Federal Courts hold
that an alien enemy who deelared his intention to become a citizn of
the United States before the declaration of war has no right to com-
plete his naturalization. This by reason of Section 4362 above cited.,

It has also been held that no alien enemy has the right to make his
original declaration subsequent to the date of the declaration of war.
Fed. Cas. No. 10,174. ‘

An alien enemy not having the right to either make his original
declaration subsequent to the date of the declaration of war, or to
complete his naturalization where he declared his intention before
that time, cannot be said to ‘‘have declared his intention to become
a citizen of the United States in accordanee with the Federal natural-
ization laws,”’ within the meaning of the State Constitution. The
declaration of intention is abrogated, or at least suspended during
the war, and no rights can be based thercon.

It follows from the foregoing that no alien enemy has the right to
vote in this State. :

Answering vour second question, beg to say that the same is ans-
wered by the foregoing, so far as alien encinies are concerned. As to
other aliens, they are not permitted to vote if the time within which
their naturalization may be completed has elapsed, because in that
vent their declaration of intention is of no effect.

It would be a monstrosity to permit alien enemies to vote, especially
in view of the fact that Germany passed a statute in 1914 which
would authorize a divided allegiance between this and the Imperial
German Government. This statute reads, in part:

“QCitizenship is not lost by one who before acquiring foreign citizenship
has secured on application the written consent of the competent authorities
of his home state to retain his citizenship. Before this consent is given,
the German consul is to be heard. :

“The Imperial Chancellor may order, with the consent of the Federal
Council, that persons who desire to acquire citizenship in a specified
foreign country may not be granted the consent provided for in para-
graph 2.”

Respectfully submitted,
B. F. LoonEy,
Attorney General.

OP. NO. 1868—BK. 50, P. 368.

SUFFRAGE—PRIMARY ELECTIONS—VACATING PUBLIC OFFICE.

1. Article 6, Section 1, paragraph 5, of the Constitution provides that
the following class of persons shall not be allowed to vote in this State,
to wit: “* * * a]l soldiers, marines and seamén employed in the
service of the army or navy of -the United States.”
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2. This inhibition is a constitutional requirement, and can not be
amended by legislative enactment so as to permit a person as above men-
tioned to vote in the primaries until the Constitution is amended, author-
izing such enactment.

3. Such parties, if subject to a poll tax, are required to pay same,
which can not be waived except that the Constitution be first amended
authorizing such waiver.

4. Members of the Texas Legislature, who have accepted commissions
in the National Army of the United States by the acceptance of such
offices ipso facto vacate their offices as members of the Legislature, and
the Governor of the State is authorized to issue a proclamation calling
for a special election to fill such vacancy without the tendered resignations
of such members, when the facts are ascertained by him. Section 12,
Article 16, of the Constitution; Section 40, Articlé 16, State Constitution;
Section 13, Article 3, State Constitution.

January 21, 1918.
Hon, Jno. D. McCall, Secretary to the Governor, Capitol.

DEar Sik: Under date of the 18th instant, you wrote this depart-

ment as follows:

“Certain questions have arisen in this office with reference to the status
of the man who is now in the service’of the United States, in the Regular
Army, the National Army or in the Federalized National Guard. These
questions may be presented in the following manner:

‘1. Article 6, Section 1, paragraph 5 of the Constitution of Texas
has the following language: ‘The * * * following classes of persons
shall not be allowed to vote in this State, to wit: “* * * all soldiers,
marines and seamen employed in the service of the Army and Navy of
the United States.” ’ Does thig inhibition apply to one who is otherwise
qualified in voting in primaries in this State.

“2. If this inhibition does apply, can the law be amended by legisia-
tive enactment so as to permit a person as above mentioned to vote in the
primaries?

“3. Are such parties required to pay their poll taxes precedent to
voting?

“(b) If poll tax payment is now required, can this provision be
amended so as to waive this requirement, by legislative enactment?

‘““4, Several members of the Texas Legislature are reported to have
accepted commissions in the National Army of the United States and
possibly some members have accepted commissions in the Federalized
National Guard. Does the acceptance of such commission ipso facto va-
cate their offices in the Legislature; and if so, at what time and at what
stage does this action become such notice to the Governor that he would
be authorized to call a Special Election to fill such vacancy without
the tendered resignation of such member?”’

Replying thereto we beg to advise you as follows:

1. The inhibition of the Constitution, Article 6, Section 1, para-
graph 5, prohibiting ‘‘soldiers, marines and seamen employed in the
service of the army or navy of the United States from voting in this
States,”’ applies to all such persons enlisting in the service of the
United States in either the army or navy, who are otherwise qualified
and who may desire to participate in the Democratic Primaries.

The term ‘‘Primary Election,”” means an election held by members
of an organized political party, for the purpose of nominating the
candidates of such party to be voted for at a general or special elec-
tion, or to nominate the county exccutive officers of a party. Re-
vised Statutes, Article 3085.
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Primary elections held in this State are now regulated by law and
are required to be held in accordance therewith, “and only qualified
electors, who have paid their poll taxes or prOcured their exemption
ertificates at the time and in the manner required by law, are entitled
to participate in such primaries and, since soldiers and sallors are de-
barred by the Constitution as well as the laws of this State from vot-
ing, they cannot lawfully participate in such primaries.

2. The law prohibiting soldiers and-sailors from voting cannot be
amended by statutory enactment, so as to entitle them to exercise
the privilege of the franchise, as they are inhibited from voting in the
first place by the Constitution, and the Constitution will, necessarily,
have to be amended in this respect before the right to vote can be re-
stored to such soldiers or sailors by statutory enactment.

3. All persons, subject to the payment of a poll tax, are required
to pay the same at the time and in the manner required by law before
they are entitled to vote.

(b) Owing to the fact that the payment of a poll tax, as a prereq-
usite to voting, is a constitutional requirement, it cannot be waived
by legislative enactment until and after a constitutional amendment
is adoped by the people of this State, authorizing such waiver.

4. Section 13 of Article 3 of the Constltutlon requires the Gover-
nor to ecall an election to fll a vaeancy in either the House or the
Senate, and should the Governor fail to issue a writ of election to fill
such vacancy within twenty days after it oecurs, the returning officer
of the district shall be authorized to order an eletcion for that pur-
pose.

The question you present is whether or not a vacancy, in fact, ex-
ists by members of the Legislature acecpting commissions in the army.
If so, does the aceceptance of such commission ipso facto vacate their
offices in the Legislature, and at what time and at what stage does
this action become such notice to the Governor that he would be an-
thorized to call a special -election to fill such vacancy without the tend-
ered resignation of such member.

.The fact that an officer places himself in such a position that he
cannot discharge the duties of such office, it may well be considered
as’a fact that he has abandoned the office, and this without regard as
to whether he has accepted another office or not.

As to whether an office has been abandoned, is also 2 mixed ques-
tion of law and fact but, in our judgment, it becomes almost conclu-
sive where the officer, either by leaving the State or by accepting any
employment which enforees absence, or in any other way so changes his
residence or mode of living as that he cannot and does not discharge
the duties of the office, it may be said that he has abandoned the
office; and if so, a vacancy would exist upon the happening of such
facts ]ustlfvlncr the calling of an election either by the Governor or
the returning officer of the district.

In a case where a member of the Legislature of this State joins the
National Army and aceepts an office therein, it is our opinion that his
joining the army and accepting the office ipso facto creates a vacancy
in the Legislature, and it becomes wholly immaterial whether he
files a formal resignation or not.

18—Atty. Gen.
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Section 12 of Article 16 of the Constitution prohibits any person
holding or exercising any office of profit or trust under the United
States from accepting any office of profit or trust in this State. So it
would seem from this that an officer of the United States army, which
is both an office of profit and trust, eould not, at the same time hold or
exercise the office of representative in the Legislature, because it is
both an office of profit and trust under the laws of this State.

But this is not all.

Section 40 of Article 16 of the Constitution directly prohlblts the
same person from holding two offices, except in cases of Justice of the
Peace, County Commissioners, Notaries Public and Postmasters, and
these provisions are emphasized and re-enforced by Section 33, Article
16, which prohibits the accounting officers of the State from drawing
or paying warrants upon the treasurer in favor of any person for sal-
ary or compensation as agent, officer, or appointee, who holds, at the
same time, another office or position of honor, trust, or profit, under
this State, or of the United States.

We assume that you are familiar with the unbroken line of authori-
ties and also of the text law, that the acceptance and qualification to
an office by a person at that time holding another office ipso facto va-
cates the former office held.

For the reasons above stated, in our opinion, both as a question of
law and as a question of fact, members of the Texas Legislature, who
have accepted commissions in the National Army of the United States,
have vacated their offices as members of the Legislature, which vacan-
cies occurred at the time of their aceeptance of their offices in the Na-
tional Army, and, upon the ascertainment of these facts, the Gover-
nor is authorized and should issue the necessary writ of clection in
each legislative district which is so affected, regardless of whether or
not such parties have tendered their resignations to the Governor as
members of the Legislature.

However, we beg to call your attention to that provision of Section
8, Article 3, of the State Constitution, relating to the qualifications
of members of the Senate and House of Representatives, in which it
says that ‘‘each House shall be the judge of the qualifications and
elections of its own members,”” and should a controversy arise before
the Legislature, as to such vacancy, and a person elected as a sue-
cessor, this.matter would have to be submitted to and determined
by such body and its judgment in the premises, by reason of the
above constitutional provision, would be conclusive although the Gov-
ernor would have the right and it becomes his duty to order a special
election to fill the vacancy in the Legislature where a member, or mem-
bers, vacate their offices by enlisting in the National army or navy
and accepting offices therein, regardless of whether or not such party,
or parties, tender their resignation as members of the Lefrlslature to
the Gfovernor.

Yours truly,.
W. J. TOwNSEND,
Assistant Attorney Generdal.
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OP. NO. 1918—BK. 51, P. 229,

‘WOMAN SUFFRAGE ACT—REGISTRATION,

First. The provision of the Woman Suffrage Act found in Section 2a
that requires women residing in precincts other than in cities of 10,000
population, and over, to register as a qualification to vote in 1918, is
unconstitutional and void as being in conflict with Section 35, Article
3 of the Constitution, in that such a purpose is not indicated in the
caption, Qut is contradictory of the caption. Therefore, the only women
required to register are those who reside in cities of 10,000 population
and over. .

Second. The tax collector is not authorized to appoint deputies to be
stationed at different places away from the court house to receive regis-
trations, but all women are required to appear in person, and in her own
‘handwriting fill out the blanks, in person, in order to register and obtain
her registration receipt.

ATTORNEY GENERAL’S DEPARTMENT,
April 30, 1918.
Hon. J. P. Word, County Attorney, Meridian, Tezas.

Drar Sir: We are in reecipt of your letter of recent date in
which you submit several inquiries, calling for a construction of the
Woman Suffrage Act passed at the recent special session of the Leg-
islature.

Your first question is as follows:

“Please advise if all women who desire to vote in the democratic pri-
maries will be required to register.”

The question, in our opinion, should be answered in the negative.
The bill, as originally introduced, required women in cities of 10,000
inhabitants and over to register. Section 2a, which will be discussed
later, was an amendment adopted, but it seems that neither the cap-
tion nor any other provision of the bill was made to conform to the
provision injected by this amendment. If this section is valid, it will
require all women to register as a gualification to participate in the
primaries this year; that is to say, the provision of this section is that
all women living in voting precinets, other than in such cities men-
tioned in Section 2, are required to register. We are of the opinion,
however, that Section 2a is in confliet with the caption of the bill, is
not authorized by it, and for this reason, under plain provisions of
the Constitution, is void insofar as it applies to the registration of
women who live outside of cities of 10,000 population and over. The
caption of this bill is as follows:

‘““An Act to provide that women may vote in all primary elections and
nominating conventions in Texas; prescribing qualifications for such
voters; providing for registration in cities of ten thousand and over;
and declaring an emergency.”

That portion of the caption relating to registration limited the Leg-
islature to the enactment of provisions requiring registration in cities
of 10,000 in habitants and over, and is not sufficient to put any one
on notice of the intention of the Legislature to require women living
outside of said cities to register.
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The Constitution of this State, Article 3, Section 35, omitting ir-
relevant parts, reads as follows:

“No bill * * * ghall contain more than one subject which shall
be expressed in its title. But if any subject shall be embraced in any
act which shall not be expressed in the title, such act shall be void only
ag to so much thereof as shall not be so expressed.”

It clearly appears that the subject of requiring women other than
those who reside in cities of 10,000 and over population to register
was not expressed in the title; hence under the terms of the Constitu-
tion must be disregarded.

This view is fully sustained by our Supreme Court in the case of
Adams and Wocks vs. San Antonio Water Works Co., 86 Texas 485,
In this case the court held that under an act to amend an act to reg-
ulate the condemnation of property in cities and towns for the pur-
pose of opening, widening or changing public streets or avenues or .
alleys or for water mains or sewers that although the act contained
the provision for the condemnation of ground for reservoirs or stand-
pipes, such condemnation proceedings could not be had for such latter
purposes, for the reason that reservoirs or stand-pipes are not men-
tioned in the title of the act. In that case, the court said:

“But the maxim that the mention of one thing is the exclusion of an-
other, is not only a legal but a logical rule; and it applies with peculiar
force to the question of notice. The expression of a purpose to confer
authority by an act of the Legislature to give the power to condemn
property for water mains, not only fails to give notice of the purpose to
confer such power in reference to reservoirs, but is calculated, on the
contrary, to lead to the belief that the latter purpose is not intended.”

A statute of New York had the following caption:

“An Act to amend Chapter Two Hundred and Sixty-one of the Laws of
Eighteen Hundred and Eighty-five, entitled ‘An Act in Relation to the
Management of the Albany Penitentiary,” relative to the salary of the
keeper of said penitentiary.”

The body of the Act included, in addition to a provision fixing the
method of arriving at the salary of the superintendent, a provision
authorizing the commissioners whenever in their discretion it seemed
to be for the best interests of the county of Albany, to dispense with
the services of the superintendent and place the penitentiary in the
custody and care of the sheriff, and, if deemed advisable, to close and
discontinue the same and sell the lands and buildings. The court
said the title did not support this provision, and used the following
language:

“In the title of the statute before us it is stated that the purport of the
act is not merely to amend ‘An Act in Relation to the Management of the
Albany Penitentiary,” but to amend it only in one particular and on one
subject—the salary of the keeper of the penitentiary.” (People vs. Howe,
177 N. Y. 499; 69 N. E,, 1114; 66 L. R. A, 664.)
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These cases are directly in point and for these reasons we are of the
opinion, and so advise you, that all women who reside in cities of ten
thousand and over are required to register according to the provisions
of the bill, but the provision of Section 2a of the bill requiring women
outside of such cities to register is void.

Your second question is as follows:

“Can the county tax collector appoint someone to represent him at
the different towns or voting places in his county to register all women
who may desire to vote in the primary elections?”

In view of the conclusion just expressed that only these women who
reside in cities of ten thousand population and over are required to
register, our further answer will be understood as having that mean-
ing.

Under the Provisions of this new law all women who possess the
qualifications of an elector (except they are not required to have a
poll tax receipt this year) may participate in the primary elections
and conventions of the party to which they belong; that is, if they
register at the time and in the manner provided for in this Act.

The following classes of persons are not entitled to vote in this
State- first, persons under twenty-one years of age; second, idiots and
lunatics; third, all paupers supported by the county; fourth, all per-
sons convicted of any felony, except those restored to full citizenship
and right of suffrage by pardon; and, fifth, all soldiers, marines and
seamen employed in the service of the army or navy of the United
States.

If women, therefore, subject to none of the foregoing disqualifica-
tions, who shall have attained the age of twenty-one years, who shall
be citizens of the United States (native born or naturalized) who
shall have vesided in this State one year next preceding the election,
the last six months within the district or county in which she offers
to vote, may vote and participate in the primary elections and con-
- ventions of the political party to which she belongs held in the voting
précinet of her residence. She will be expected of course to subject
herself to the tests and take the party obligations such as are imposed
upon the male members of the party.

‘Women may begin to register on June 26th, this year, and may con-
tinue to register up to and including July 11th, that being fifteen
days before the primary election. This registration must occur in
the office of the tax collector of each county, at the court house where
his office is required to be kept and where all his official acts are re-
quired to be transacted, except the instances provided for in the
collection of taxes mentioned in Article 7615 R. S., but as these ex-
ceptions are immaterial to this consideration they need not be men-
tioned.

It is made the duty of the commissioners’ courts of the several
counties to provide for the several county officers at the county seats
(R. S., Art. 1397) ; it is made the duty of county officers to keep their
offices at the county seats (R. S., Art. 1399) ; it is specifically made
the duty of the tax collector to keep his office at the county seat (R.
S., Art. 7616) ; hence it is necessary for all women who are required
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to register to personally appear at the tax collector’s office and per-
sonally, in her own handwriting, fill out the blank required and re-
ceive her registration receipt. )

If she is unable to read and write the English language she can
not register as this is a contingeney not provided for in the law. She
is not authorized to delegate to another authority to fill out the neces-
sary blanks.

If she should lose her registration receipt, she may file her affidavit
of its loss with the presiding officer holding the primary election, in
the same manner as is provided for in the case of the loss of a poll
tax receipt by a male voter.

‘Women can vote only in primary elections, or conventions. They
are not entitled to participate in either a general or specidl election,
or any election held under authority of law, except party primaries.

Yours very truly,
B. F. LoonEy,
Attorney General.

OP. NO. 1933—BK. 51, P. 288.

Primary ELECTIONS—SECTION 184, TERRELL ELECTION Law, PAGE 70,
Revisep EpiTioN.

The Executive Committee of any political party has a right to prescribe
an additional test, the effect of which would be to require that only white
voters who pledge themselves to support the nominees of the primary,
and declare that they supported (if they voted at all), all of the nominees
of the democratic party at the last preceding general election.

June 7, 1918.
Honorable John W. Hornsby, County Attorney, Travis County, Aus-
tin, Tezas.
" Dear Sir: You desire to be advised if the Democratic Executive
Committee could lawfully require the following additional test of
the voters who participate in the July primary election:

“I am a white democrat and pledge myself to support the nominees of
this primary, and I further declare that in the last general! election
(if I voted at all), voted for the nominees of the democratic party from
the president of the United States down to constable.”

You are respectfully advised as follows:

The Terrell Election Law, Section 29 and 30, prescribes the quali-
fications of voters to participate in the general election of this State..
It will be noted that the general election law also provides for any
poltical party in this State to hold primary elections for the purpose-
of nominating its candidates to be voted on at the general election.
The law has safeguarded and thrown around these primary elections
many provisions in order to secure fair and honest primary elections.
as well as general elections. The prevailing idea of the Legislature
seems to have been to permit any political party to have general con-.
trol and management of the internal affairs of such political party,.
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gives to such political party the right to be the sole judge of its own
prineciples and of its own reason for existence, and gives it the right
to prescribe its own qualifications for membership. Any political
party in this State has a right to place its own safeguard around its
own organization, conditioned only, that the rules and regulations
such party may prescribe must be consistent with the general elec-
tion laws of this State. We do not think it was the intention of the
Legislature to invade the internal workings of any political party and
to say to such political party that it must admit into its ranks any
class of citizens upon any other terms than such terms as said political
party should see fit to prescribe; provided, of course, such terms
would be consistent with and not contrary to the general laws upon
the subject. Section 175 of the Revised Terrell Election Liaw au-
thorizes the holding of primary election; Section 176 defines primary
election; Section 184 prescribes the legal qualifications for partici-
pating in such primary elections, which section reads as follows:

““No one shall vote in any primary election unless he has paid his poll
tax or obtained his certificate of exemption from its payment, in cases
where such certificate is required, before the first of February next pre-
ceding, which fact must be ascertained by the officers conducting the pri-
mary election by an inspection of the certified lists of qualified voters
of the precinct, and of the poll tax receipts or certificates of exemption;
nor shall he vote in any primary election except in the voting precinct of
his residence; provided, that if this receipt or certificate be lost or mis-
placed, or i