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FOREWORD

Initial research on this study began in 1972. The purpose was to provide informa-
tion to aid the constitutional revision process that was started by a vote of the
people of Texas in that year. The results of that research are preserved in this two-
volume document entitled The Constitution of the State of Texas: An Annotated
and Comparative Analysis, referred to hereafter as the Annotation. (The text of the
constitution contained in these volumes is current through the constitutional amend-
ment election of April 22, 1975.)

The Annotation consists of two types of information. First, there is a factual
presentation of the origins, historical development, and contemporary meaning of
each section of the Texas Constitution. This explanatory material is of continuing
value to legal scholars or anyone else interested in understanding more about any
part of the constitution. Making this information available to the public is the
principal reason for publication of the Annotation.

The Annotation also contains interpretive comments on each section by the
authors, who were extended the freedom of expression necessary to comment on
the utility of each provision so long as these judgments were expressed in a separate
paragraph clearly labeled “Author’s Comment.” The authors’ comments were in-
cluded in this publication to preserve the historical integrity of the draft versions
of the Annotation used during the revision process. The “Author’s Comment” sec-
tions are the views of the individual authors alone, and they do not in any way
represent positions of the participating organizations.

George D. Braden is the primary author and also the editor-in-chief of this anno-
tated presentation of the Texas Constitution. A former Associate Professor of Law
at Yale University and a distinguished legal scholar, Mr. Braden is recognized
nationally as an authority on constitutional law. His The lllinois Constitution: An
Annotated and Comparative Analysis, coauthored by Rubin G. Cohn, has been ac-
claimed a unique contribution to the understanding of state constitutions.

To assist in this endeavor, Mr. Braden assembled a most competent group of
coauthors. The team of authors takes the reader through an article-by-article re-
view of the constitution in a style that is appropriate to its purposes of assisting
the legal scholar and enlightening the interested citizen or governmental practi-
tioner. To their credit, the authors enliven the text with bits of the wit and humor
that occasionally adorn the political process.

Management of the finances and work flow of the project and responsibility for
maintaining the good spirits of the authors through five years of labor have rested
with Katherine Bennett. She was assisted first by Steve Bickerstaff, then John Potter
of the Texas Legislative Council and by Glen Provost of the University of Houston.
Others who assisted with various phases of the management of the project include
Philip Barnes, Lorraine Camp, Brenda Lee, and Louise Winecup. John Bebout,
formerly of the University of Houston, was first to recognize the value of the work
and was inspirational in his continuous support of the project.

The participating organizations are pleased to make this information available
to the people of Texas.

Austin, Texas James F. Ray
August 1977 Texas Advisory Commission on
Intergovernmental Relations



PREFACE

I began work on this project in January 1972, Now, over five years later, the
project is finished. This requires a bit of explanation. The original assumption was
that the Annotation could be completed and published in time to provide copies to
the delegates to the 1974 Constitutional Convention when it convened in January
of that year. (I even thought I could do it all myself; that pipe dream went the way
of six, now seven, coauthors.) When the convention convened; we were able to
provide the delegates with a loose-leaf computer printout of a draft of the
Annotation. After the convention ended, work began on revision and final editing.
Unfortunately, there was now no absolute deadline and the work slowed.
(Procrastination is an occupational hazard of lawyers; strict deadlines are a must.)
Moreover, enough time kept passing to require significant rewriting and updating.

This project, an annotated and comparative analysis of the Texas Constitution,
was designed to be a research tool for the delegates to the Constitutional
Convention. There were, therefore, certain ground rules to be followed. First,
every effort was made to make the Annotation understandable to the layman.
Second, in addition to the normal purpose of an annotation—to explain the
meaning of the constitution as it has evolved—the authors were charged with
providing an appropriate historical background for each section, with comparing
the section with provisions in other state constitutions, and with providing any
general comments that the author thought might be useful to the delegates. Third,
the Annotation was not to be the exhaustive, comprehensive coverage of all
possible constitutional issues with all relevant citations that a practicing lawyer
might expect. As revised, these volumes remain what they were originally
designed to be—a research tool for a layman or lawyer who wants a general, albeit
accurate, understanding of a particular constitutional provision.

Had the constitutional revision effort succeeded, this Annotation would be of
little more than historical interest. As it is, the authors are confident that the
layman will find the Annotation a useful explication of the fundamental charter of
Texas and that the practicing lawyer will find the Annotation an adequate first
source for whatever research is called for concerning a Texas constitutional
question.

For the benefit of my coauthors and myself, I must include a caveat to protect
us from the inevitable “nit-pickers”: There is no uniform cut-off date for the
“Explanation” of the sections annotated. The several authors finished their
revisions at different times. Thus, in some instances a court case handed down in
the middle of 1976 may be cited while in other instances nothing that occurred after
1974 is discussed. This is particularly a problem with the Bill of Rights because the
United States Supreme Court tends to say something new every hour on the hour.
(It is not true that we authors planned it this way so that we would have a perfect
alibi if someone spotted a failure to discuss a recent case.) In general, the
Annotation is complete through 1973. For developments after that date, the reader
is given no more guarantee than any author writing about a fast-moving legal
subject can give his reader as of the day the presses begin to roll.

I should also point out that it was decided that we would not include new
material related to the constitutional revision effort itself. In general, the only
updating is concerned with the judicial or other gloss on the several constitutional
provisions. (There are exceptions, of course. Section 67 of Article XVI, for
example, is a new section added in 1975. Likewise, Section 24 of Article III was
amended in 1975.) The point is that the authors resisted the temptation to
comment on what the revisionists did; the authors’ comments are based on what
was in 1973, not also on what might have been. (There is one exception. In
commenting on Section 67 of Article XVI, the section added in 1975, I do
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comment on what might have been.)

At this point I have to stop prefacing things. There are eight authors of this
Annotation; obviously, we would have had a terrible time trying to produce
a collegiate preface. Therefore, two things that normally appear in a preface are
set forth separately. One is a table specifying who wrote and revised what. The
other is a table of acknowledgements by each author of those who assisted,
consoled, or otherwise enabled him to finish the job. Having just written this, I
must make an exception and set forth those acknowledgements that are common
to all authors: To John E. Bebout, formerly with the Institute for Urban Studies of
the University of Houston, who conceived, nurtured, and pushed this project until
there was enough momentum to carry it along; to James F. Ray, who added to
John’s momentum whatever was needed to keep the project from faltering; to
Katherine S. Bennett, who patiently and carefully directed the momentum; to
Louise H. Winecup, who joined Katherine toward the end in directing the
momentum from manuscript to printed page; to Lorraine Camp who assisted with
technical editing in the effort to give the work of eight authors some degree of
stylistic consistency; to William P. Braden and Stephen T. Scott, who checked the
citations, the most thankless job in the preparation of a legal publication; and to
Susan Reid, who prepared the index, the most thankless job in the preparation of
any publication.

George D. Braden
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THE CONSTITUTION OF THE STATE OF TEXAS:
AN ANNOTATED AND COMPARATIVE ANALYSIS

PREAMBLE

Humbly invoking the blessings of Almighty God, the people of the State of Texas. do
ordain and establish this Constitution.

History

Each Texas State Constitution has been preceded by a brief preamble. Until
1876 the wording was essentially that of 1845 if we subtract the transitional clause
(in brackets below) which refers to the admission of Texas to the federal union.
The 1845 preamble read: “We The People of the Republic of Texas, acknow-
ledging with gratitude the grace and beneficence of God, in permitting us to make
choice of our form of government, [do in accordance with the provisions of the
Joint Resolutions for annexing Texas to the United States, approved March 1st,
one thousand eight hundred and forty-five,] ordain and establish this Constitu-
tion.” In 1861 the “State” was substituted for “Republic”” but thereafter consti-
tution makers settled for “‘people of Texas” until “‘State” reappeared in the
present preamble. Although the 1875 wording differs somewhat from that of

earlier preambles the purpose seems to be the same, i.e., a reference or appeal to
God.

Explanation

No Texas cases refer to or construe the preamble. We do know from references
to the longer preamble of the United States Constitution that a preamble is not a
part of the constitution. Literally it goes before. Hence a preamble cannot be an
independent source of power although it may help in the definition and interpre-
tation of powers found in the body of the constitution, Chief Justice Marshall used
the preamble to the United States Constitution as primary textual proof that, in the
federal union, the powers of the national government came not from the states but
from the people, the same source which the states acknowledged as the origin of
their own governmental powers (McCulloch v. Maryland, 17 U.S. (4 Wheat.) 316
(1819)).

The Texas preamble also recognizes the people as the source of state power but
the reference is not judicially significant because the fact was never in doubt.
Section 2 of the Bill of Rights recognizes popular sovereignty in more explicit
terms.

Comparative Analysis

Almost without exception state constitutions are preceded by preambles. They
are not the source of great controversy.

Author's Comment

The Texas preamble is succinct and modest. Considering the lack of judicial
interest in the past and the limited interest in preambles elsewhere the chance that
courts in the future may ascribe some significance to the preamble is minimal. For
persons disturbed by the growing secularization prescribed by the United States
Supreme Court in church-state relationships this reference to the diety may furnish
some solace. Perhaps some parts of the Bill of Rights, which are simply statements
of political faith or theory, would fit more appropriately in the preamble.



Article |
BILL OF RIGHTS

introductory Comment

The bill of rights in a state constitution differs from other parts of the
constitution. Typically it appears at the very beginning of the constitution, setting
the stage in a sense for what is to come. It may recognize the people as the source
of the power that succeeding articles entrust to government. When it expresses
basic premises upon which government rests it may sound like an extension of the
preamble. The main thrust of the bill, however, is to limit government by
recognizing certain rights of the individual which government may not infringe. In
the Texas Bill of Rights, the sections, with some exceptions, fall in three main
categories: (1) statements of political theory regarding the nature of government
and its relationship to the governed or to the federal government; (2) enunciations
of substantive rights to liberty and property; and (3) enumeration of procedural
rights which are partly civil but mainly involved in criminal proceedings and their
preliminaries.

History

Every Texas constitution has contained a bill of rights. A 17-section Declara-
tion of Rights appended to the Constitution of 1836 sets forth most of the
guarantees found in the present bill. The Constitution of 1845 began with a 21-
section Bill of Rights that has served as a more exact model for the subsequent
constitutions of 1861, 1866, 1869, and 1876. Although each of these constitutions
reflected the political temper of the time—i.e., secession, the outcome of the Civil
War, Reconstruction, and victory over the Reconstruction forces—the bill of
rights changed very little through that period. Article I of the present constitution
did, however, expand to 29 sections. The 1875 Convention changed the emphasis
in Section 1 of the 1869 version from federal supremacy to states’ rights and
dropped the new 1869 sections on equality and slavery. The Bill of Rights was
expanded further through the splitting of several sections as well as by the addition
of Section 21 on corruption of the blood, forfeitures, and suicide and of Section 22
on treason. Several old guarantees were elaborated or qualified. On several
occasions since 1876 the Bill of Rights has been altered by narrow statute-like
amendments, once in 1918, once in 1935, and twice in 1956. In 1972 the voters
approved a broadly worded equal protection amendment as an addition to the
present Section 3.

" Philosophical Sources

The principal philosophical sources of our bills of rights are found in the
ramifications of the social contract philosophy. To justify resistance to rulers and
to the theory that kingship was of divine origin and hence that kings ruled by divine
right, various writers constructed a radically different theory to explain the origin
and present status of government. According to this theory, people lived at one
time in a state of nature without government. In the state of nature, people were
subject to natural law which in turn gave them natural rights. For one reason or
another people wished to escape from this state of nature. Hence they entered into
a contract to form a society and set up a government. In the contract they gave up
some of their natural rights to a government which in turn agreed to govern them
justly, but the people retained their other natural rights and these rights were
beyond the powers of any government. If a government nevertheless ruled
unjustly and infringed these rights it had broken the contract. When it nevertheless
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persisted, the government ceased to be legitimate and became tyrannical. Hence
the people had a right to overthrow it and substitute another.

However artificial this social contract theory may seem today, it was the
common intellectual currency of those people in the western world of the 18th
century who opposed oppressive government. American leaders knew this philo-
sophy principally through the writings of John Locke. Thomas Jefferson stated the
theory in the Declaration of Independence:

. ... We hold these truths to be self-evident, that all men are created equal, that they
are endowed by their Creator with certain unalienable Rights, that among these are
Life, Liberty and the pursuit of Happiness.—That to secure these rights, Governments
are instituted among Men, deriving their just powers from the consent of the
governed,—That whenever any Form of Government becomes destructive of these
ends, it is the Right of the People to alter or to abolish it, and to institute new
Government . . . .

The history of the present King of Great Britain is a history of repeated injuries and

usurpations, all having in direct object the establishment of an absolute Tyranny over
these States.

Although theorists might talk grandly about natural or unalienable rights,
saying precisely what they were presented a more difficult and practical problem.
Here Englishmen tied the theory to another tradition, that of the historic rights of
Englishmen. These, they said, were natural rights. In fact these rights were
recognized in English charters of liberty and in the common law. When the
colonists came to North America various colonial charters stated that the colonists
brought with them the rights of Englishmén. Hence, when, after the Declaration of
Independence, the new states began to draw up constitutions it was not surprising
that these constitutions frequently contained bills of rights and that the rights listed
turned out to be the historic rights of Englishmen. Nor is it surprising that when the
new Constitution of the United States was submitted to the people without a
formal bill of rights, opponents made this omission their main argument against
ratification of the new document. In the ensuing bargain for ratification struck by
proponents and opponents of the new United States Constitution, it was agreed
that a bill of rights would be added. When we inspect the resulting federal Bill of
Rights we find that it, too, consists to a considerable extent of the historic rights of
Englishmen at common law. Fearing that some rights might have been omitted
from the list, Congress included the Ninth Amendment, a little cited natural law
amendment, which says that the preceding Bill of Rights may not be complete and
that other rights, too, are retained by the people.

The concept of natural rights presents us with some difficulties. If such rights
are simply moral precepts to be discovered by man’s reason then obviously
everyone can have his own list. A bill of rights, it has turned out, however, is not
simply educational or a moral guide. Rather, it consists of individual rights which
can be enforced in a court of law against government itself. For this purpose rights
have to be fairly specific, and not simply references to some vague unspecified
rights which may have existed in the philosophers’ construct of a state of nature.

Nevertheless, the quaint words in parts of Sections 2 and 3 of the Texas Bill of
Rights about the social contract remind us of the basic premise that government is
limited and that individual rights are precious. Judicial attempts to implement the
natural rights theory would of course give judges tremendous powers. Although at
one time judicial references to the social contract and natural rights were not
infrequent, today we experience only rare throwbacks to such language. A con-
spicuous example is the dissenting opinion of Justice Smith in 1957 (State v.
Richards, 157 Tex. 166, 180, 301 S.W.2d 597, 608):
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To secure their property was one of the great ends for which men entered society.
The right to acquire and own property, and to deal with it and use it as the owner
chooses, so long as the use harms nobody, is a natural right. It does not owe its origin
to constitutions. It existed before them. It is a part of the citizen’s natural liberty—an
expression of his freedom as guaranteed inviolate by every American Bill of Rights.

The Federal Problem

How does the Bill of Rights in the United States Constitution affect state
government and state bills of rights? John Marshall answered the question in 1833
in the case of Barron v. Baltimore (32 U.S. (7 Pet.) 243). The United States Bill of
Rights, he said, operated as a limitation upon only the United States government.
This has all been changed through judicial interpretation of the Due Process
Clause of the Fourteenth Amendment: “‘No szate shall deprive any person of life,
liberty or property without due process of law.” Here is a national guarantee,
ultimately enforceable by the United States Supreme Court, of the individual’s
rights against his own state government. By writing these limitations the framers of
the Fourteenth Amendment signaled a radical shift in the intergovernmental
relations within the federal system. How radical the shift would be in practice
depended upon what specific limitations upon state activity the United States
Supreme Court found within the vague contours of “due process of law.”

Answers to this question were slow in coming at first but during the last 50
years and particularly during the years of the Warren Court judicial responses have
been increasingly rapid and expansive. They have worked a revolution in judicial
endorsement of individual rights against state government, shifting the burden of
leadership and definition from the states to the United States Supreme Court.
Leaders in the doctrinal conflict regarding the meaning of due process in the
Fourteenth Amendment were Justices Frankfurter and Black. For the former, due
process had no fixed meaning; rather it represented the evolving fundamental
concepts of liberty, justice, and fairness essential to our society. Because judicial
guidelines for such determination were necessarily vague, he believed that the
court should show deference to the states in their application of these concepts.
Justice Black, however, discovered to his own satisfaction that those who adopted
the Fourteenth Amendment intended to reverse Barron v. Baltimore (32 U.S. (7
Pet.) 243 (1833)) and to make the first eight amendments of the Bill of Rights
applicable to the states. Hence Black needed only to look at the first eight
amendments, discover the meaning which the federal courts had given to them,
and apply that meaning to the states. This was called the ‘‘doctrine of total
incorporation.”

In fact, the United States Supreme Court has not opted entirely for either point
of view. While some controversy continues, the present answer is mainly that of
selective incorporation. As determined from case to case, nearly all of the guaran-
tees in the United States Bill of Rights now apply to the states with the same
meaning and form as they apply to the United States government. However, the
door remains open to apply less than the full set of federal interpretations re-
garding a clause of the Bill of Rights or conversely to discover new rights implied
from those specifically listed in the first eight amendments. Thus some of the
vagueness in the Frankfurter test persists. Indeed, in Griswold v. Connecticut (381
U.S. 479 (1965)), a majority of the justices found a right of marital privacy implied
in the special guarantees of the first eight amendments and thus applicable to the
states. Some of the justices found partial support for this idea of implied rights
in the Ninth Amendment, the natural rights character of which has been previously
noted. At present, however, the idea of implied federally protected rights against
state action is more interesting for its speculative potential than for practical effect.
Nevertheless, when the Supreme Court declared the Texas abortion law unconsti-
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tutional recently, Justice Blackmun did not close the door on Ninth Amendment
arguments. (See Roe v. Wade, 410 U.S. 113, 152-53 (1973).)

The doctrine of widespread selective incorporation has presented state courts
with special problems. Litigants rely upon similar federal and state guarantees, cite
both, and indeed the federal and state guarantees overlap to a very considerable
extent. If the state court interprets the state guarantee to mean less than the similar
“incorporated” federal guarantee, the result is meaningless, for the litigant must
triumph under the federal right because of federal supremacy (U.S. Constitution,
Art. VI). Of course, a state court can find greater protection in the state bill of
rights, but with an exception to be noted later, state courts have tended to be less
generous. Hence not surprisingly state courts have followed the leader, the United
States Supreme Court.

There are many reasons why state courts have applied federal interpretations
to provisions in state bills of rights similar in wording to the provisions in the
United States Bill of Rights. There is the well-established principle of federal
supremacy. In addition, the United States Supreme Court is to a considerable
extent a constitutional court which year after year during the past generation has
spent a considerable part of its energies elaborating the constitutional law of the
Bill of Rights. State courts deal with a broad array of subjects in which the law of
their bills of rights is a very minor part. Indeed, state courts are often criticized for
not even being innovative in the areas of law which they monopolize. One answer
is the pressure of time. Thus, following federal interpretation avoids conflict and
conserves energy. In recent years the United States Supreme Court has led the way
in expanding individual protection against government and the greater conserva-
tism of state courts has left little room for them to outdo their federal counterpart.
In Texas, accepting the federal standard has the added advantage of avoiding
conflicting interpretations of the state’s two highest courts, the Supreme Court of
Texas and the Court of Criminal Appeals. Furthermore, it is harder on another
score for state courts to develop an independent body of constitutional law. Since
state courts are closer to their coordinate branches of government and to their state
politics, they may not have the independence that the United States Supreme
Court has developed over the years. Any decision may set off a reaction in the
state legislature where ‘‘corrective” legislation may be passed or a constitutional
amendment proposed easily and swiftly. An interpretation of the United States
Constitution, so rarely amended, is almost completely immune from reversal by
amendment. In contrast, Texas presents a conspicuous example of easy and
frequent change by amendment.

Education itself undergirds federal leadership in constitutional interpretation.
Of course, there is general talk about states’ rights and state independence.
Educational specifics, however, focus on the federal example. In the law schools
themselves future lawyers and judges typically study United States constitutional
law. They learn how great and lesser justices of the United States Supreme Court
have interpreted the United States Constitution and they dip into the great mass
of literature which deals with these subjects. But where are the courses in state
constitutional law, where are the twentieth century treatises on state constitutions,
and where are the articles explaining them? The answer is that, with very rare
exception, they simply do not exist.

Recent Texas Developments

A review of recent court of criminal appeals decisions reveals an interesting
phenomenon in federal/state constitutional relations. In cases of criminal pro-
cedural due process the court frequently fails to refer to the appropriate section of
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the Texas Bill of Rights; case after case turns on the appropriate amendment of the
United States Constitution as interpreted by the United States Supreme Court. In
some instances it seems probable that neither the attorneys involved nor the court
considered the Texas Constitution. This is surely the case in questions of obscenity
versus freedom of the press. (See. for example, Goodwin v. State, 514 S.W.2d 942
(Tex. Crim. App. 1974); West v. State, 514 S.W.2d 433 (Tex. Crim. App. 1974);
Soto v. State, 513 S.W.2d 931 (Tex. Crim. App. 1974). See also Locke v. State, 516
S.W.2d 949 (Tex. Civ. App.—Texarkana 1974, no writ).) None of these cited cases
mentions the Texas Constitution.

In some cases it is unclear whether the court of criminal appeals is using federal
cases as examples of the interpretation to be given to the applicable Texas
provision or is simply following the United States Supreme Court. (See, for
example, McDaniel v. State, 524 S.W.2d 68 (Tex. Crim. App. 1975) (self-incrimi-
nation); Jones v. State, 514 S.W.2d 255 (Tex. Crim. App. 1974) (double jeopardy);
Ex parte Scelles, 511 S.W.2d 300 (Tex. Crim. App. 1974) (same).)

On occasion, the court of criminal appeals carefully distinguishes between the
procedural requirements of the United States Constitution and the requirements of
the Texas Constitution. In Abron v. State (523 S.W.2d 405 (Tex. Crim. App.
1975)), the question was whether a defendant’s attorney must be allowed to
inquire of prospective jurors whether they were prejudiced against a particular
race. The state contended that the trial judge had met the requirements imposed
by the United States Supreme Court, but the court of criminal appeals observed
that, “even if the State’s contention is valid . . . , there remains the issue of
whether our constitutional and statutory standards were met” (p. 408). The court
held for the defendant.

The significance of carefully distinguishing between the constitutional protec-
tions imposed by the United States Constitution as interpreted by the United
States Supreme Court and the protections guaranteed by a state constitution has
recently been stressed by Mr. Justice Marshall. In Texas v. White (423 U.S. 67),
decided on December 1, 1975, the Supreme Court reversed a Fourth Amendment
search and seizure holding by the court of criminal appeals because the latter had
misunderstood an opinion of the former. Mr. Justice Marshall concluded his
dissent by observing that “it should be clear to the court below that nothing this
Court does today precludes it from reaching the result it did under applicable state
Jaw.” (p. 72. Note that the state petitioned for certiorari in this case. This aspect
of the case is discussed in the Explanation of Sec. 26 of Art. V, which prohibits
state appeals in criminal cases.) Justice Marshall is saying, in effect, that if the
United States Supreme Court drops the torch of freedom, state courts are free to
pick it up and carry it forward. Interestingly enough, Mr. Justice Brennan made
the same plea a week later. **. . . it is appropriate to observe that no State is
precluded by the decision from adhering to higher standards under state law. Each
State has power to impose higher standards governing police practices under state
law than is required by the Federal Constitution.”” (See Michigan v. Mosley, 423
U.S. 96 (dissenting).) Justice Klingeman of the court of civil appeals in San
Antonio recently made a similar observation in a case involving a juvenile offender
certified as an adult for trial in a criminal district court. The state relied on the due
process requirements of In re Gaulr (387 U.S. 1 (1967)). Justice Klingeman held
for the juvenile, observing: “While Gaulr establishes a rudimentary floor of due
process guarantees with respect to adequate and proper notice, it in no way re-
stricts the legislature from going beyond this and achieving a higher plane by
enacting additional notice requirements aimed at further protecting a juvenile’s due
process rights.” (See R K M v. State, 520
S.W.2d 878,880 (Tex. Civ. App.—San Antonio 1975) (footnote omitted) aff’d, 535
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S.W.2d 676 (Tex. 1976). It is to be noted, of course, that Justice Klingeman spoke
only of the legislature’s power; whether he would have gone beyond Gaul: in the
name of the Texas Bill of Rights is another question.

The foregoing discussion has been limited to cases involving “‘procedural” due
process. This is where the action is these days in the United States Supreme Court.
What is known as “‘substantive” due process is different. Forty years ago the
Supreme Court abandoned substantive due process in the area of economic
regulation. Here state courts pretty much have to rely on a state due process clause

it they wish to hold economic regulation invalid. (See the Explanation of Sec. 19 of
Art. 1)

Options Open

What then should be done about the Texas Bill of Rights? Both the recent
Constitutional Revision Commission and the Constitutional Convention of 1974
adhered so strictly to the constitutional command—‘‘The Bill of Rights of the
present Texas Constitution shall be retained in full.”—that not a comma was
changed. Any further revision effort should exclude this command or at least
express the sentiment in a more flexible formulation. The experience of recent
constitutional conventions in the United States demonstrates that there is no
danger that the Bill of Rights will be weakened. (Dropping provisions like Secs. 20
and 21 would hardly be considered weakening the Bill of Rights.) The normal
revision effort in other states has produced a stronger bill of rights.

If, in the course of a new revision effort, the Bill of Rights is to be subjected to
the same scrutiny as any other article of the constitution, there are several options
open to the drafters:

(1) Eliminate the Bill of Rights. Since the protection of fundamental indi-
vidual rights has been nationalized by the doctrine of incorporation, it is argued, a
state bill or rights has become unnecessary. Several responses are in order. As
the tide of constitutional adjudication has recently brought ever increasing
federal protection of individual rights and liberties so the tide might recede.
If the United States chose to protect fewer rights on a national basis, the Texas
courts might wish to continue the protection at the state level. Indeed, the
United States Supreme Court, which protected economic interests on a large scale
before 1937, has left this function to other branches of the government unhindered
by national judicial interference. Texas courts, however, have continued to exer-
cise some judicial review in these areas. Furthermore, not every guarantee in the
Texas Bill of Rights has an incorporated federal counterpart.

(2) Rewrite the Texas Bill of Rights in exactly the same language as the federal
Bill of Rights. This proposal involves a number of considerations. It would rein-
force the tendency to treat state guarantees, even though drawn in different
language, the same as the federal guarantees. It would eliminate neglected differ-
ences in language which might be seized upon by persuasive litigants and open the
door to unexpected and unwanted judicial decisions. It would improve style by substi-
tuting the concise language of the federal bill for the often rambling, overlapping,
and sometimes unclear wording of the Texas bill. It would remedy the results of
past Texas practice, which has seemed to be: add to the Bill of Rights if you wish
but never eliminate a section or a word. If the state courts have attached their own
special interpretations, as that of protecting property rights, to different language
in the Texas bill they could continue such interpretation under the new wording.
Such rewriting would eliminate narrow, statute-like sections and make it easier to
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avoid overlap with other parts of the constitution in such areas as taxation and jury
guarantees.

Some arguments run against this change. Although the opportunity has
apparently been neglected in Texas, a state bill of rights different from the federal
bill has educational value. The opportunity to teach these special values and their
history might be lost if the state language were repealed. Moreover, making the
state bill the same might increase the tendency of state courts to follow the United
States Supreme Court. In some areas and at some future time the Texas courts
might be encouraged to strike out for themselves if the old language were retained.
Then, too, as we have noted, the Texas bill does guarantee some values not
covered by the federal bill. These might be lost, although using federal language
would not preclude additional articles.

(3) Improve style. Under this option the reviser would retain the substance of
the present Bill of Rights but rewrite and rearrange it. This would mean shifting to
the preamble statements of general purpose or theory which are or should be no
more than aids to construction. It would also mean the elimination of overlap
between different sections within the Bill of Rights and between the bill and other
articles of the constitution. Certainly the substance of many rights could be stated
in simpler and more understandable terms. A reviser might consider whether
phrases or sentences which have not been construed by Texas courts as protections
for litigants in a hundred or more years are redundancies or anachronisms. If
words of the Bill of Rights do not mean something specific and independent to the
reviser, their retention is an invitation to future judges and lawyers to invent their
own meaning. Fears that elimination of language might wash out valuable sub-
stance can be adequately met by using committee reports to make a clear record
that no substantive change is intended.

(8) Do nothing. This is always easy although it may be shirking responsibility.
Certainly rearrangement and stylistic changes would improve the quality of the bill
but political caution may lead one to shy away from change. One may argue that
the bill expresses rights so basic that even though society changes, the rights
remain the same. Still, some rights seem to be more basic than others and when
inspecting each guarantee one might ask whether its words and interpretation
contribute to the success of our society as we wish it to be today and in the future.

(5) Make additions. Whatever the decision on the Bill of Rights as it stands,
consideration should be given to additions in light of the changes in Texas during
the century which has elapsed under the present constitution. A Bill of Rights,
it may be argued, suffers because it deals more with the past than present
controversies. One kind of argument would note that in the simple society of 1876
as in that of 1790, people were interested in protection against government and the
guarantees in the constitution are designed to offer that protection. In our present
highly interdependent society a convention might wish to consider guarantees from
government, ie., guarantees of positive governmental action rather than previous
guarantees of governmental nonaction. New guarantees might take the form of a
rlght to a certain amount of educational opportunity or to a job. Beyond guarantees
vis a vis government, some recent constitution-makers have considered limitations
upon private action, e.g., certain types of private discrimination.

In addition, changes in society present new problems which might call for new
guarantees against government. These might include such invasions of privacy as
electronic surveillance, data collection, or psychological surveillance.
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Sec. I. FREEDOM AND SOVEREIGNTY OF STATE. Texas is a free and
independent State, subject only to the Constitution of the United States, and the
maintenance of our free institutions and the perpetuity of the Union depend upon the
preservation of the right of local self-government, unimpaired to all the States.

History

Section 1 of the Constitution of 1845 was similar to the present Section 2. Only
later, when Texas joined the other states of the Confederacy in asserting a right of
secession, did an elaboration of federal-state relationships appear in the Bill of
Rights. This the Constitution of 1861 did by adding the following words to the then
Section 1: *‘no government or authority can exist or exercise power within the state
of Texas, without the consent of the people thereof previously given; nor after that
consent be withdrawn.”” With the failure of secession, the Constitution of 1866
simply omitted these words and reverted to the form of 1845.

That change did not satisfy Reconstruction politicians when they drafted the
Constitution of 1869. Thus, they began the Bill of Rights with the following preface

and inserted a new Section | which stressed federal supremacy in sweeping terms.
They said:

That the heresies of nulification and secession which brought the country to grief,
may be eliminated from future political discussion; that public order may be restored;
private property and human life protected, and the great principles of liberty and
equality secured to us and our posterity, We declare that:

Section 1. The Constitution of the United States, and the laws and treaties made,
and to be made, in pursuance thereof, are acknowledged to be supreme law; that this
Constitution is framed in harmony with and in subordination thereto; and that the
fundamental principles embodied therein can only be changed, subject to the national
authority.

This sweeping denunciation of secession and assertion of federal supremacy
served as an obvious target for the constitution drafters of 1875. They celebrated
their victory over Reconstruction by deleting the introduction to the Bill of Rights
and writing the present Section | with its states’ rights overtones.

Explanation

Section 1 has been infrequently cited and no significant judicial interpretation
has been based upon it. The reason is obvious. The United States Constitution in
Article VI, Section 2, established the principle of federal supremacy so far as the
constitution, laws, and treaties of the United States reach. Specifically, the clause
says:

This Constitution, and the laws of the United States which shall be made in pursu-
ance thereof; and all treaties made, or which shall be made, under the authority of the
United States, shall be the supreme law of the land; and the judges in every state shall
be bound thereby, anything in the constitution or laws of any state to the contrary
notwithstanding.

It is the business of the federal courts to say ultimately what the constitution, laws,
and treaties of the United States mean. If state law conflicts, the authority of the
United States is supreme and state judges are bound by oath to uphold it. Of
course, the Tenth Amendment to the United States Constitution recognizes that
national powers are enumerated and state powers residual when it says ““The
powers not delegated to the United States by the Constitution, nor prohibited by it
to the states, are reserved to the states respectively, or to the people.” Still, it is for
the federal courts to say what is granted and with the early establishment of the
doctrine of implied powers in McCulloch v. Maryland (17 U.S. (4 Wheat.) 316
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(1819)), the assertion of federal power has been an expansive one. Mr. Justice
Stone added in 1941 that the Tenth Amendment 1s not a limitation on the United
States government but merely states ‘‘a truism that all is retained which has not
been surrendered’ (United States v. Darby, 312 U.S. 100, 124). Of course, large
areas of activity remain for the states. As Chief Justice Chase said in Texas v.
White, ‘“The Constitution, in all its provisions, looks to an indestructible Union,
composed of indestructible states” (74 U.S. (7 Wall.) 700, 725 (1869)).

Nevertheless, Section 1 did not entirely escape judicial attention. In fact,
shortly after the turn of the century, Texas courts became embroiled in the same
controversy which had raged between the famous Judges Dillon and Cooley.
Cooley had urged a right of self-government for municipalities amounting to a sort
of federal system within the states while Dillon insisted upon legislative supremacy
(See Ruud, “Legislative Jurisdiction of Texas Home Rule Cities” 37 Texas L. Rev.
682 (1959)). When, after the Galveston disaster, the Texas Legislature provided
Galveston with a government by gubernatorial appointment, the court of criminal
appeals found that the legislation instituting such a government violated the right
of local self-government set out in Section 1. Hence, all ordinances passed by the
Galveston government were invalid and criminal prosecutions under them had to
fail. (Ex parte Lewis, 45 Tex. Crim. 1, 73 S.W. 811 (1903).) Soon after this
decision, the court of criminal appeals was even more emphatic when it com-
mented on the position taken by the Texas Supreme Court as follows:

The rule of omnipotence announced in Brown v. Galveston . . .was never intended,
nor could it be true if intended, to authorize the Legislature to destroy the right of self-
government, or the idea of a republican form of government, nor can it take from the
people the power of control over local affairs, and centralize the power in the general
government, or some central authority created by the Legislature. The application of
the rule of Brown v. Galveston, supra, carried to its legitimate effect. would absolutely
centralize the authority at Austin over all municipal and subordinate divisions of the
state, and destroy the idea of decentralization and representative democracy, which
permeates the entire fabric of American constitutional law, and erect instead a highly
centralized government (Ex parte Anderson, 46 Tex. Crim. 372, 380, 81 S.W. 973, 976
(1904)).

The Texas Supreme Court, following Judge Dillon, had emphatically disagreed
with the court of criminal appeals in Brown v. City of Galveston (97 Tex. 1, 15,75
'S.W. 488, 495 (1903)), remarking ‘“‘in Section 2, it is said that ‘all political power is
inherent in the people, and all free governments are founded on their authority,
and instituted for their benefit.” This is a true declaration of the principles of
republican state governments; however, it does not mean that political power is
inherent in a part of the people of a state, but in the body. who have the right to
control by proper legislation the entire State and all its parts.”

Despite its spirited rejoinder. the court of criminal appeals soon began to back-
track and any survival of the controversy between the highest courts ended in 1912
when Section 5 of Article IX, the Home Rule Amendment, provided for legislative
supremacy. The section provides that “‘no charter or any ordinance passed under
said charter shall contain any provision inconsistent with the Constitution of the
State, or of the general laws enacted by the Legislature of this State; . . .”

Comparative Analysis

Few state constitutions contain state sovereignty provisions. These few include
the Massachusetts Constitution of 1780 and the New Hampshire Constitution of
1784, both of which predate the supremacy clause of the United States Consti-
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tution. State sovereignty clauses also are found in the constitutions of New Mexico
(1911) and Missouri (1945).

Author's Comment

Section 1 serves no useful purpose. As previously noted, intergovernmental
relationships in the federal system are regulated by the United States Constitution.
A desire to strike back at the Reconstruction government was understandable, but
now, a century later, rhetoric regarding “‘states’ rights™” only confuses the issue of
state power. There is an overwhelming amount for the states to do but only within
the framework of the federal system. Any principle of popular self-government
which, in the future, could be found by the courts to inhere in Section | could
certainly be based better upon some other section of the Bill of Rights, such as
Section 2.

Sec. 2. INHERENT POLITICAL POWER; REPUBLICAN FORM OF
GOVERNMENT. All political power is inherent in the people, and all free govern-
ments are founded on their authority, and instituted for their benefit. The faith of the
people of Texas stands pledged to the preservation of a republican form of govern-
ment, and, subject to this limitation only, they have at all times the inalienable right to
alter, reform or abolish their government in such manner as they may think expedient.

History

As noted in the discussion of the previous section, Section 2 of the Constitution
of 1876 was the opening section in the Bill of Rights of 1845. Issues involved in
Secession and Reconstruction resulted in an elaboration of the principles stated in
Section 1 of the 1845 Bill and the eventual insertion of a new Section 1. The basic
ideas expressed in Section 2 derive from a political tradition current in colonial
America, a tradition eventually expressed in the Declaration of Independence and
carried on in whole or in part in early American constitutions. The Introductory
Comment offers further background.

Explanation

Section 2 states three basic principles of American government: (1) popular
sovereignty, i.e., the people are the source of all legitimate governmental power
and hence government exists for their benefit; (2) the derivative right to change or
replace existing government (even by revolution according to some statements,
including that in the Declaration of Independence); and (3) republicanism, which
strictly speaking is representative, nonmonarchical government.

However important these principles may be, they have not been explained or
applied in many cases. Cases which do cite Section 2 frequently couple it with other
sections. Extrajudicially, Section 2 has been cited to prove that Texas may call a
constitutional convention to revise the constitution although the constitution says
nothing on the subject of revision. Indeed, the Convention of 1875 seems to have
agreed. The debates in the Constitutional Convention of 1875 (Debates, pp. 140-
141) contain the following interchange:

President Pickett moved to strike out Section 1, and supported his motion with a
speech. The effect of the section was to provide the means of calling a convention by
two-thirds of the Legislature voting for such a call. This was the only mode of calling
one. He denied the right of the Convention to bind the people of Texas. or to take
from them the liberty to alter, amend, or abolish their Constitution.

Mr. McCormick offered the following as a substitute for the Section: “The people
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of this State may call a constitutional convention at any time and in any manner
in which the majority of them may express by their voice at the ballot box, and no law
shall be passed curtailing or preventing the exercise of this great and inalienable right.™

President Pickett accepted the substitute.

Mr. Flournoy offered a substitute providing that the question of convention or no
convention should be submitted to the people once in every ten years, thé mode of
ascertaining their will to be in such a manner as prescribed by law, but the foregoing
not to be construed as interfering with the right of the people to assemble in
convention whenever they so will it.

Mr. Martin, of Navarro, moved as an amendment to the above to strike out “‘ten

_years' and insert “‘twenty years.”

Judge Reagan followed with an able speech in support of the amendment of
President Pickett. He said it was the inalienable right of the people to meet in assembly
or convention whenever they so desired, and that it was not within the power of any
Legislature to limit them in this right.

Mr. Nunn opposed striking out Section 1 . . .

Mr. Asa Holt, of Van Zandt, called for the previous question, which was ordered.

Mr. Martin’s amendment was lost.

Mr. Flournoy’s substitute was lost.

Mr. McCormick withdrew his substitute by leave.

President Pickett's motion to strike out the section carried by a vote of 49 to 24.

The earliest judicial controversy involving Section 2 turned on the issue of
municipal self-government. It involved ideas of the people as the source of power,
the republican form of government, and the specific local self-government state-
ment in Section 1. That controversy and its outcome which negated the Bill of
Rights claims are discussed in the Explanation of Section 1.

Later another controversy between the two highest courts of Texas arose on the
subject of direct democracy and the republican form of government. Since Article
IV, Section 4, of the United States Constitution guarantees to every state a
republican form of government, a Texas equivalent would seem to be pure
surplusage. The outcome of the two sections, however, has been different. In the
early case of Luther v. Borden, (48 U.S. (7 How.) 1 (1849)), the United States
Supreme Court refused to decide whether Rhode Island had a republican form of
government. The court held that the political branches of government were better
equipped to make these decisions. Later, in" Pacific States Tel. & Tel. Co. v.
Oregon (223 U.S. 118 (1912)), the United States Supreme Court refused to decide
whether the Oregon initiative and referendum as an expression of direct demo-
cracy rendered the state government nonrepublican. The issue was political and
hence nonjusticiable.

Prior to the Pacific States case, the court of criminal appeals had determined
that initiative and referendum violated Section 2 because it was “‘directly subver-
sive of our constitutional form of government.”” The court explained, “Ours is also
a representative democracy; that is, it is republican in form of government as
contra-distinguished from a social or pure democracy on the one hand, and a
government by the minority on the other, and excludes all others save and except
one by the people through their selected representatives.” (Ex parte Farnsworth, 61
Tex. Crim. 342, 347, 135 S.W. 535, 537 (1911).) Soon afterwards the Texas
Supreme Court disagreed when it found that popular recall did not change the
republican form of government. The court quoted from Jefferson regarding repub-
lican form as follows: ¢ ‘I would say purely and simply it means a government by
its citizens in mass, acting directly and not personally, according to rules estab-
lished by the majority; and that every other government is more or less republican
in proportion as it has in its composition more or less of this ingredient of the direct
action of the citizens.” ” (Bonner v. Belsterling (104 Tex. 432, 437, 138 S.W. 571,
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574 (1911).) Although the court of criminal appeals seemed prepared to strike
down state initiative and referendum even if adopted as a constitutional amend-
ment, the Home Rule Amendment adopted in 1912 presumably settled the issue of
municipal direct democracy along the line taken by the supreme court. (State
initiative and referendum was proposed as an amendment to the constitution; it
was voted down in November 1914.)

In some recent election cases the litigants have cited Section 2 but the cases
have been disposed of on other grounds. A dictum in Lydick v. Chairman of Dallas
County Republican Executive Committee (456 S.W.2d 740 (Tex. Civ. App.—
Dallas 1970, no writ)) upheld against a challenge under Section 2 and other related
sections of the Bill of Rights, a statute which prohibits write-in votes at a primary
election for offices other than county chairman and precinct chairman.

Comparative Analysis

All 50 states guarantee popular sovereignty. Thirty-nine states recognize the
right of the people to alter their governments but only a minority, those with older
bills of rights, speak in such strong language as Section 2.

Author's Comment

Section 2 is essentially a statement of political theory. As such it would operate
best as a guide to the interpretation of other constitutional provisions rather than
the basis for decision making itself. Hence it might appear more appropriately in
the preamble.

Sec. 3. EQUAL RIGHTS. All free men, when they form a social compact, have
equal rights, and no man, or set of men, is entitled to exclusive separate public emolu-
ments, or privileges, but in consideration of public services.

History

Couched in language reminiscent of the United States Declaration of Inde-
pendence, Section 3 is the natural-rights section of the Texas Bill of Rights. The
framers of the Constitution of 1836 placed this section first in the Declaration of
Rights. In the 1845 version the statement of equality shifted from “‘all men™ to *all
freemen” and the final phrase was added to note that the prohibition against
exclusive public privilege or emolument did not preclude compensation for public
services. While the section continued substantially unchanged in subsequent con-
stitutions, the final phrase disappeared in 1869 and reappeared in 1876. In the
present constitution “freemen’ becomes “free men.”

Explanation

This amendment seems to express at least two ideas: (1) that equal rights are
based upon natural law and (2) that since these natural rights have been carried over
into government, government shall not discriminate between men.

Texas courts wisely have not used the social compact phraseology of Section 3 as
the basis of independent constitutional limitations. In fact the courts have been at
pains to label Section 3 an “equal rights” clause and to treat concluding statements
regarding separate public emoluments and privileges as illustrative of these “equal
rights,” in which there can be no governmental discrimination. Hence, Texas
courts have considered Section 3 to be the Texas expression of these words in the
Fourteenth Amendment to the United States Constitution: ‘‘no state shall deny to
any person within its jurisdiction the equal protection of the laws.”” Frequently the
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two constitutional guarantees are cited together and federal cases are treated as
dispositive of both constitutional claims.

This homogenization process has a certain appeal. Since the state may not
violate the Equal Protection Clause of the Fourteenth Amendment anyway, why
not treat the apparently narrower equal rights clause of the Texas Constitution as
the same thing and let the federal courts work out the construction? In the process
of making the federal and state provisions mean the same thing, Texas courts have
cleared what might have seemed to be an insurmountable hurdle. Long ago the
United States Supreme Court performed a considerable feat of construction in
finding that corporations are “‘persons’ within the meaning of the Equal Protec-
tion Clause. (See Santa Clara County v. Southern Pacific RR., 118 U.S. 394, 396
(1886) (statement by Chief Justice Waite speaking for the court at oral argument).)
Section 3, however, does not refer to “persons™ but to “'men.” Nevertheless,
corporations are covered by Section 3. “It is well settled that a corporation is a
‘person’ within the meaning of section 3, art. 1, of the Constitution of this state and
of section | of the fourteenth amendment of the Constitution of the United
States.” (Beaumont Traction Co. v. State, 122 S.W. 615, 616 (Tex. Civ. App. 1909,
no writ).) Note, however, that this is only a matter of definition. A corporation
may be covered but still treated differently from “natural” persons. Likewise,
aliens, or nonresidents, are obviously *‘men,” or *‘persons,” but may sometimes be
treated differently from citizens. (See Pintor v. Martinez, 202 S.W.2d 333, 335
(Tex. Civ. App.—Austin 1947, writ refd n.r.e.).) In both instances the question
will be the reasonableness of differences in treatment as discussed below.

Thus, both the Equal Protection Clause and Section 3 forbid the denial of equal
protection whether to citizen or alien, resident or nonresident, or natural person or
corporation or other legal entity. (Except a governmental entity. A government is
not a “‘person” under either provision. See Harris County v. Dowlearn, 489
S.W.2d 140, 145 (Tex. Civ. App.—Houston (14th Dist.) 1972, writ ref'd n.r.e.).)
Yet the homogenization is not total. A state law that is unconstitutional under the
Equal Protection Clause cannot be enforced in Texas notwithstanding a Texas
court’s opinion that the law does not violate Section 3. But a Texas court may find
that a law is invalid under Section 3, in which case it is irrelevant whether the
United States Supreme Court would invalidate the law under the Equal Protection
Clause. Thus, a Texas court may control the meaning of Section 3 by relying only
on the Equal Protection Clause if a statute is invalid under the Fourteenth
Amendment but. in the Texas court’s eyes, ought not to be invalid under Section 3
and by relying only on Section 3 when the Texas court thinks the statute ought to
be invalid no matter what the United States Supreme Court thinks.

Until about 40 years ago homogenization was complete in theory simply
because the rule of equal protection/equal rights was deceptively simple in the
abstract: equality was not required but unequal treatment had to be reasonable.
This rule is frequently cast in terms of ‘‘classification.”” For example, if a law
regulating hours of work provides that men may work no more than twelve hours a
day and women no more than eight hours, working people have been divided into
two classes, each treated differently. If the classification is reasonable, Section 3 is
satisfied. (Note that whether a law may regulate hours of work at all is a different
question. This is a matter of substantive due process of law that is dealt with under
Sec. 19. Note also that reasonableness of classification of governments is a
constitutional issue but only in connection with general and local laws. This is
dealt with under Sec. 56 of Art. 111.)

The traditional rule of equal protection may be simple, but there is a catch in it.
What is one man’s “reason” is another man’s “‘insanity.” “‘Reasonable” is one of
those accordion words of the law that permit a great range of different results in
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different factual situations. In the constitutional world of days past, there seemed
to be a subtle transference of “'reasonable” and “‘unreasonable” into “good” and
“bad.” If judges thought a particular law involving unequal treatment was a bad
idea, they found the unequal treatment unreasonable. Or at least this was what
critics of the courts argued. Dissenting judges also argued this way frequently;
naturally, the majority always denied it.

All this seemed to be true notwithstanding the rule that a law is presumed to be
constitutional, which is to say that one who attacks a statute has the burden of proof.
Moreover, the presumption of constitutionality traditionally has meant that unequal
treatment is permissible—or a classification valid—if “‘there is any basis for the
classification which could have seemed reasonable to the Legislature.” (San
Antonio Retail Grocers, Inc. v. Lafferty, 156 Tex. 574, 577, 297 S.W.2d 813, 815
(1957).) Taken literally, this rule erects an almost insuperable burden of proof, for
one must prove that there is no reasonable argument in support of the law.
Actually, as the subsequent discussion shows, the courts do not apply the rule
literally.

Until about 40 years ago the rule of reasonable classification applied univer-
sally in the sense that it made no difference whether classification dealt with race,
voting, education, the regulation of business, or any other subject. But, as men-
tioned above, critics of the court maintained that the rule was not followed, that
the courts were acting as a superlegislature by finding no reasonable classification
when, in the courts’ eyes, the classification was not fair. This criticism was aimed
principally at judicial invalidation of legislation regulating business. (It must be
noted that the Due Process Clause of the Fourteenth Amendment was used more
frequently than the Equal Protection Clause. See Sec. 19.) Beginning in 1934 the
United States Supreme Court began to retreat from invalidating statutes regulating
business. The court simply took the presumption of constitutionality literally. The
retreat has been so complete that since about 1940 only one economic regulation
has been invalidated under the Equal Protection Clause. In Morey v. Doud, the
court struck down an lIllinois licensing statute because it exempted the American
Express Co. by name (354 U.S. 457 (1957) three justices dissenting).

This retreat created a problem for the court because it simultaneously began to
strike down statutes in the areas of civil and social rights. In many cases a specific
right—freedom of speech or press, peaceable assembly, double jeopardy, self-
incrimination, right to counsel, for example—could be carried into the Fourteenth
Amendment and protected without regard to the presumption of constitutionality
simply because the right was specific. But in other cases there was nothing more
specific to rely upon than the Equal Protection Clause. In order to avoid the
consequences of the presumption of constitutionality, the court created a classifica-
tion system of its own, so to speak. The principal device was to single out certain
classifications as ‘‘suspect” and to shift the burden of proof by requiring the state to
justify the classification. The most significant suspect classification is race. Indeed,
the Fourteenth Amendment was adopted as one of the devices to wipe out any
vestiges of the unequal racial treatment that was slavery. But as early as 1886 the
Supreme Court extended the Equal Protection Clause to Chinese laundrymen who
" were discriminated against solely because they were Chinese (Yick Wo v. Hopkins,
118 U.S. 356). Classifications based on citizenship and residency are also suspect
though perhaps not to the same degree as race.

The United States Supreme Court has also indicated that some things are more
“fundamental” than others and that unequal treatment in a fundamental area is
suspect. Voting is an example. The court looks closely at statutes that make it
harder for some people to vote than for others or that make it more difficult for
some people to run for office than for others. (For two examples arising out of
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Texas, see Carrington v. Rash. 380 U.S. 89 (1965) (right to vote of military
personnel stationed in Texas), and Bullock v. Carter, 405 U.S. 134 (1972) (high
filing fees for running in a primary).)

In many areas, the “fundamental rights” cases are closely related to poverty. In
many instances a governmental requirement results in unequal treatment only
because poor people are at a disadvantage under the requirement. This was the
significant point about requiring payment of a poll tax in order to vote. (A poll tax
as such is not unconstitutional. See Art. VIL, Sec. 3, Explanation, Taxes.) This was
also the point of Tate v. Short (401 U.S. 395 (1971)), holding unconstitutional the
Texas requirement that an indigent person unable to pay a fine could be jailed for a
period not exceeding one day for every $5 of unpaid fine. Likewise, equal protec-
tion may demand that the state provide free some of the rights guaranteed to those
accused of committing crimes. For example, it does an indigent little good to be
guaranteed a right to have a lawyer represent him if he has to pay the lawyer.

In the field of education the court came within one .vote of finding a denial of
equal protection under a system of financing that favored wealthy school districts.
(The famous Rodriguez case (San Antonio Independent School District v. Rod-
riguez, 411 U.S. 1 (1973)) is discussed elsewhere. See Explanation, Sec. 1, Art.
VIL.) Obviously, the court will never reach the point of requiring absolute equality
regardless of wealth. But it is equally obvious that legislation that puts the poor at
a disadvantage is suspect, especially if the purpose of the legislation appears to be
discrimination against the poor. Under the traditional presumption of constitu-
tionality, the true purpose of—or the motivation for—legislation is irrelevant, for
any reason that could have motivated the legislature is adequate to support the
legislation. But once the classification becomes *‘suspect,” the burden shifts to the
state to justify the classification. (In this context, of course, treating rich and poor
alike is a “classification” for equal protection purposes.)

These are seminal days in the United States Supreme Court. It is neither casy

nor wise to predict the future development of cases under the Equal Protection
Clause. In any event, an exhaustive review would be out of place in this limited
Annotation. Moreover, the United States Supreme Court has recently revived
substantive due process (See Explanation, Sec. 19), which may mean that the court
will use that clause in some instances that, in earlier days, would have been shoved
under equal protection.
At the beginning of this Explanation it was noted that Texas courts have to
follow the United States Supreme Court in invalidating laws but need not stop
there. Under Section 3 a Texas court can find invalid laws that the United States
Supreme Court would not invalidate under the Fourteenth Amendment. A study
of recent Texas cases indicates that the Texas courts use Section 3 in cases invol-
ving economic regulation, the area that the United States Supreme Court has
walked away from. In the areas where that court is active, the Texas courts appear
to do only what they are forced to do. That is, they do not independently consider
Section 3. For example, in Gonzalez v. Texas Employers Ins. Ass’'n, (509 S.W.2d
423 (Tex. Civ. App.—Dallas 1974, writ ref'd n.r.e.)). the question was whether an
illegitimate child could receive a death benefit under the workmen’s compensation
law. The decision was in favor of the child but only because of a United States
Supreme Court ruling in an analogous situation arising in Louisiana (Weber v.
Aetna Casualty & Surety Co., 406 U.S. 164 (1972)). One may assume that the
Texas court would not have so held except for the Weber case because no mention
was made of Section 3.

Economic regulation is a different matter. Consider the case of Humble Oil and
Refining Co. v. City of Georgetown (428 S.W.2d 405 (Tex. Civ. App.—Austin
1968, no writ)). Georgetown adopted an ordinance restricting to 1,400 gallons the
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capacity of trucks delivering gasoline to filling stations. The probable reason for
adopting the ordinance was to protect the business of local commission agents who
would receive large shipments for storage and then deliver the gasoline to filling
stations. Humble alleged that this was the purpose of the ordinance, Georgetown
denied it, and the court never talked about it. The court accepted the standard rule
that the ordinance was to be sustained if the city council could have had any
reasonable basis for the restriction. (The discussion was cast in terms of *‘classifi-
cation” because Humble proposed to deliver gasoline to its filling stations from an
8.000 gallon truck, the size truck that it would use to deliver to the commission
agent’s storage tanks.) The court could find no reasonable basis for the classifi-
cation and invalidated the ordinance. The way in which this was done was to ignore
the real reason for the ordinance and to concentrate on Georgetown's argument
that the ordinance was to promote safety by decreasing the hazard of fire. On this
basis the ordinance was not defensible because for a variety of technical reasons
the larger trucks were safer and because, obviously, there would be less transpor-
tation and dispensing of gasoline if larger trucks were used.

In the old days the United States Supreme Court might very well have held the
same way under the Fourteenth Amendment. Today the court would probably say
that it would not concern itself with the validity of the reasons given for adopting
the ordinance. Recently, the Oregon Supreme Court upheld a comparable city
ordinance notwithstanding many cited state cases like the Georgetown case. “We
believe that the reason for our disagreement with them is that we have felt bound,
under the more recent decisions of the United States Supreme Court interpreting
and applying the Due Process and Equal Protection Clause of the Fourteenth
Amendment, to accord a wider latitude to the discretion of state legislative bodies
in determining the propriety of measures deemed necessary to promote the safety,
health and welfare of the community, than might have been considered per-
missible 30 or 40 years ago.” (Leathers v. City of Burns, 251 Ore. 206, 213, 444
P.2d 1010, 1019 (1968).) Interestingly enough, the Oregon Supreme Court did not
refer to the Oregon Constitution. Its Bill of Rights does not have a due process
clause but does have a section comparable to Section 3. The court of civil appeals,
by way of contrast, cited no United States Supreme Court cases and referred to the
Fourteenth Amendment only when stating the grounds of attack put forth by
Humble Oil.

A key to the difference in approach between the United States Supreme Court
and state courts is the concept of the police power. In the area of economic
regulation, the United States Supreme Court is content if the legislature had a
rational basis for classification. ‘*Statutes create many classifications which do not
deny equal protection; it is only ‘invidious discrimination’ which offends the
Constitution.” (Ferguson v. Skrupa, 372 U.S. 726, 732 (1963).) State courts tend to
say that the classification must be a reasonable exercise of the police power—that
is, a regulation to promote the health, safety, or morals of the public. (Sometimes,
“welfare” is substituted for “morals™ as in the quotation from the Leathers case set
out earlier.) This means that an economic regulation designed to help one segment
of the business community at the expense of another cannot stand unless a rational
argument can be made in the name of health, safety, or morals. Although the court
of civil appeals in the Georgetown case did not reason this way explicitly, its
approach to the ordinance was implicitly based on this theory of the police power.

Yet this explanation of the difference in approach between the United States
Supreme Court and state courts should not be overly relied upon. Consider the
matter of statutes prohibiting sales below cost. They are designed to protect the
small, independent retailers against the competition of the large chain stores. The
United States Supreme Court unanimously upheld such an Oklahoma statute
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(Safeway Stores, Inc. v. Oklahoma Retail Grocers Ass'n, 360 U.S. 334 (1959)),
whereas the Texas Supreme Court unanimously struck down a comparable Texas
statute (San Antonio Retail Grocers, Inc. v. Lafferty, 156 Tex. 574,297 S.W.2d 813
(1957)). In neither case was the police power mentioned. In the Oklahoma case
the court was content to observe that it would “not interpose its own economic
views or guesses when the State has made its choice™ (p. 341) and that it was “‘not
concerned with the soundness of the distinctions drawn” (p. 342). In the Texas
case the court started with the standard rule quoted earlier (156 Tex. at 578, 297
S.W.2d at 816), but then found that there was no reasonable basis for limiting the
statute to “'grocery stores.” In support of its finding the court noted that a ‘grocery
store™ was assumed to be any store that sold groceries and that a department store
with a grocery department would come under the statute for all its departments
whereas other department stores would not. The court further noted that a regular
grocery store sells things also sold at drug stores and other places which would not
be covered by the statute. It is not clear whether the Texas Supreme Court would
have gone the same way as the United States Supreme Court had the Texas statute
applied to all kinds of stores as in Oklahoma. Nor is it clear whether a carefully
limited definition of **grocery store™ would have saved the statute. It seems likely,
however, that in the long run the Texas courts will move away from the concept of
regulatory power limited to the health, safety, morals, or welfare of the public.
(But see Explanation, Sec. 19.)

It must be conceded that generalizations are most dangerous when talking
about broad, vague constitutional provisions like equal protection and due pro-
cess. The recent case of Texas Optometry Board v. Lee Vision Center, Inc. (515
S.W.2d 380 (Tex. Civ. App.—Eastland 1974, writ refd n.r.e.).) seems to goasfaras
the United States Supreme Court does in upholding economic regualtions against
an attack under equal protection and due process. In the course of its opinion the
court stated that *“Texas courts when confronted with questions involving the Due
Course of Law and Equal Rights Clause of the Texas Constitution consistently
apply the reasoning and rationale announced by the United States Supreme Court
on questions of due process and equal protection™ (p. 386).

The discussion so far—and in connection with due process—has flatly contra-
dicted the court’s observation. It has also been argued that in noneconomic matters
Texas courts tend to follow the United States Supreme Court only to the extent
required.’ Yet in 1967 the court of civil appeals in El Paso struck down Section 8 of
Article 46a of the Revised Civil Statutes which provided: **No white child can be
adopted by a negro person, nor can a negro child be adopted by a white person.”
(In re Adoption of Gomez, 424 S.W.2d 656 (Tex. Civ. App.—EI Paso 1967, no
writ).) The court did not do this because the United States Supreme Court had
struck down a comparable statute but-because the Texas statute was inconsistent
with the trend of United States cases in matters of racial discrimination. Even
more startling is the fact that the appealing party argued only that the Texas statute
violated the Equal Protection Clause of the Fourteenth Amendment. The court
agreed but went on specifically to hold that the statute violated Section 3.

In sum, then, one can only say that equal protection in Texas is at least what the
United States Supreme Court requires under the Equal Protection Clause in the
areas of “‘suspect” classifications and fundamental rights. In the area of economic
matters, Section 3 may or may not require more justification for discriminatory
treatment than the United States Supreme Court requires under the Fourteenth
Amendment. The rules set out earlier are clear enough. How courts will apply
them in all situations is neither clear nor predictable.
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Comparative Analysis

Nine states have an equal protection clause as such. (The Model State Constitu-
tion also has one.) Most of these are constitutions adopted or revised in the last two
decades. Another 22 states have an equal rights section comparable to Section 3.
There is no reason to believe that the courts in the other 19 states rely only upon
the Fourteenth Amendment; some appropriate state constitutional provision is
undoubtedly used to provide equal protection. For example, in Illinois prior to the
adoption of its new constitution, equal protection was provided through the section
prohibiting special laws on the theory that an unreasonable classification turned a
“general” law into a “‘special” law. Note also that the United States Supreme
Court uses the Due Process Clause of the Fifth Amendment to enforce equal
protection in the District of Columbia and under acts of congress. The Equal
Protéection Clause as such applies only to the states.

Author's Comment

In the light of judicial equating of Section 3 and the Equal Protection Clause, it
would seem sensible to rewrite Sections 3 and 3a along these lines:

No person may be denied the equal protection of the laws or discriminated
against by law because of sex. race, color, creed, or national origin.

Sec. 3a. EQUALITY UNDER THE LAW. Equality under the law shall not be
denied or abridged because of sex. race, color, creed, or national origin. This
amendment is self-operative.

History

Section 3a was added in-1972. It was one of 14 amendments voted upon at the
general election. Of the 11 that passed, Section 3a received the largest majority—
2,156,536 to 548,422.

Explanation

It is arguable that this section adds little or nothing to Section 3 construed as the
Texas equivalent of the Equal Protection Clause. (It is obvious that the word
“men’’ in Section 3 means “men’” and “'women —and ““children,” for that matter.)
But it is equally arguable that Section 3 means only what the courts say it means and
that they might or might not continue to read it as broadly as they now do. (The
same argument applies to the proposed Equal Rights Amendment. See Compara-
tive Analysis following.) Moreover, even the present breadth of Section 3 is
obscured by the overriding Equal Protection Clause of the Fourteenth Amend-
ment. As noted in the Introductory Comment, Texas courts frequently decide cases
on the basis of the Fourteenth Amendment without indicating how they would
read the Texas Bill of Rights. Of course, Section 3a also means what the courts say
it means, but the area for judicial maneuver is more restricted than under Section 3.
At the very least a court can hardly come out and say that equality may be denied
on the basis of sex, race, color, creed, or national origin whereas under the vague
“equal protection of the laws™ rubric a court can rationally permit inequalities.

In any event, there have been no Texas cases finding a violation of Section 3a.
The section has been invoked. of course, but the argument has been far-fetched
and unsuccessful. (For a recent example, see Friedman v. Friedman, 521 S.W.2d
111 (Tex. Civ. App.—Houston (14th Dist.) 1975, no writ).) It is likely that future
equal protection cases will invoke the Equal Protection Clause of the Fourteenth
Amendment, Section 3, and Section 3a. If the case involves sex, race, color, creed,
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or national origin and if the court does not rely on the Fourteenth Amendment. the
case will surely be decided on the basis of Section 3a and not Section 3.

Comparative Analysis

Approximately 14 states have an equal protection provision that speaks to one
or more of the bases of discrimination enumerated in Section 3a. With the
exceptions of Arkansas and Wyoming, these provisions have been adopted within
the last quarter century. The 1874 Arkansas Constitution prohibits discrimination
on the basis of race, color, or previous condition of servitude. The 1890 Wyoming
Constitution provides that laws affecting political rights and privileges are to “‘be
without distinction of race, color. sex, or any circumstance of condition whatsoever
other than individual incompetence, or unworthiness duly ascertained by a court
of competent jurisdiction.” (Art. I, Sec. 3. It should be remembered that when
Wyoming became a state in 1890, it made history by providing that the right to
vote and hold office “*shall not be denied or abridged on account of sex.”” Art. VI,
Sec. 1.)

Most of the recent provisions cover only race, color, and religion; a few add
national origin. Hawaii, Montana. and Virginia add sex. (Virginia provides further
that ‘‘the mere separation of the sexes shall not be considered discrimination.”
Art. I, Sec. 11.) The 1970 Illinois Constitution prohibits discrimination in employ-
ment and housing on the basis of race, color, creed, national ancestry, or sex (Art.
I, Sec. 17) and also provides that equal protection is not to be denied or abridged
on account of sex (Sec. 18). Colorado has the same sex equality provision; New
York has a similar provision concerning discrimination in employment but not
housing and not including sex.

The first section of the proposed “Equal Rights Amendment” to the United
States Constitution reads: “Equality of rights under the law shall not be denied or
abridged by the United States or by any State on account of sex.”” As with Section
3a, it is arguable that this amendment adds nothing to the Equal Protection Clause
of the Fourteenth Amendment. But it is equally arguable that the United States
Supreme Court, which has read the Equal Protection Clause to prohibit discrimi-
nation on account of sex, could hardly overrule that line of cases in the face of an
Equal Rights Amendment.

Author's Comment

The genius of “judicial supremacy’ in our constitutional system has been the
ease with which change can be accommodated. There is a danger in using the
amending process to express disapproval of a single judicial ruling or even a line of
cases. Section 3a is not an example of the danger. But it is an example of specifying
detailed meaning in place of a general principle. Caution is advisable in getting too
specific in a bill of rights. A democratic society survives only if there is a consensus
on overriding general principles and if some relatively detached arbiter protects
those principles. Hasty and emotional tampering with the details flowing from
those principles can easily undermine a delicate consensus,

Sec. 4. RELIGIOUS TESTS. No religious test shall ever be required as a qualifi-
cation to any office, or public trust. in this State; nor shall any one be excluded from
holding office on account of his religious sentiments, provided he acknowledge the
existence of a Supreme Being.

History

Freedom from religious test oaths for office is part of the American tradition of
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religious freedom. At one time such oaths had been instruments for the oppression
of dissenters. Thus Article VI of the United States Constitution, prohibiting test
oaths for federal officers in language identical to the first part of Section 4, betrays
the origin of this section. All Texas bills of rights prior to 1876 repeated the
guarantee against religious test oaths in identical form until, in 1875, the framers
added the words of Section 4 after the semicolon.

Explanation

Very few cases refer to Section 4. Obviously public officials have not been
required to take religious test oaths, hence there has been no ground for litiga-
tion. Section 4 has been cited, along with succeeding sections dealing with religion,
in some child custody cases. Conceivably the award of child custody is a public trust
within the meaning of this section but those seeking such awards are not required
to take religious oaths. Indeed the courts steer clear of any inquiry into the appli-
cant’s religious beliefs.

When in 1876 Section 4 grew from a simple prohibition to include the proviso
regarding belief in a Supreme Being, the guarantee was weakened. In fact, a bill
was introduced in the Fifty-sixth Legislature requiring public school teachers to
swear that they believed in a Supreme Being. The proviso seemed to authorize this
mild test oath. While the bill was under consideration the United States Supreme
Court handed down a decision declaring the Maryland test oath for public officers
unconstitutional when it was applied to an atheist (Torcaso v. Watkins, 367 U.S.
488 (1961)). This and subsequent decisions indicate that the Supreme Being
proviso violates the religious liberties guarantees embodied in the Fourteenth
Amendment and is unconstitutional.

Comparative Analysis

A total of 26 states prohibit religious tests for public office. Only two states
other than Texas contain the proviso that tests not be required so long as a belief in
a Supreme Being is acknowledged. Recent constitutions have not included sections
on these subjects.

Author’'s Comment

Protection against religious test oaths for public offices or public trusts is a basic
protection which might be invaded by zealous pressure groups. Since the adden-
dum of 1876 to Section 4 does seem to dilute the broad guarantee and presumably
violates the United States Constitution, it should be deleted.

Sec. 5. WITNESSES NOT DISQUALIFIED BY RELIGIOUS BELIEFS;
OATHS AND AFFIRMATIONS. No person shall be disqualified to give evidence in
any of the Courts of this State on account of his religious opinions, or for the want of any
religious belief, but all oaths or affirmations shall be administered in the mode most
binding upon the conscience, and shall be taken subject to the pains and penalties of
perjury.

History

The common law required a witness to take an oath which would bind him to
tell the truth for fear of supernatural punishment. Hence persons without the
requisite religious beliefs could not serve as witnesses. Section 5, which has no
predecessor in previous Texas constitutions, permits such persons to testify and
hence it represents a departure from the common law rule. Presumably “reference
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religious freedom. At one time such oaths had been instruments for the oppression
of dissenters. Thus Article VI of the United States Constitution, prohibiting test
oaths for federal officers in language identical to the first part of Section 4, betrays
the origin of this section. All Texas bills of rights prior to 1876 repeated the
guarantee against religious test oaths in identical form until, in 1875, the framers
added the words of Section 4 after the semicolon.

Explanation

Very few cases refer to Section 4. Obviously public officials have not been
required to take religious test oaths, hence there has been no ground for litiga-
tion. Section 4 has been cited, along with succeeding sections dealing with religion,
in some child custody cases. Conceivably the award of child custody is a public trust
within the meaning of this section but those seeking such awards are not required
to take religious oaths. Indeed the courts steer clear of any inquiry into the appli-
cant’s religious beliefs.

When in 1876 Section 4 grew from a simple prohibition to include the proviso
regarding belief in a Supreme Being, the guarantee was weakened. In fact, a bill
was introduced in the Fifty-sixth Legislature requiring public school teachers to
swear that they believed in a Supreme Being. The proviso seemed to authorize this
mild test oath. While the bill was under consideration the United States Supreme
Court handed down a decision declaring the Maryland test oath for public officers
unconstitutional when it was applied to an atheist (Torcaso v. Watkins, 367 U.S.
488 (1961)). This and subsequent decisions indicate that the Supreme Being
proviso violates the religious liberties guarantees embodied in the Fourteenth
Amendment and is unconstitutional.

Comparative Analysis

A total of 26 states prohibit religious tests for public office. Only two states
other than Texas contain the proviso that tests not be required so long as a belief in
a Supreme Being is acknowledged. Recent constitutions have not included sections
on these subjects.

Author’'s Comment

Protection against religious test oaths for public offices or public trusts is a basic
protection which might be invaded by zealous pressure groups. Since the adden-
dum of 1876 to Section 4 does seem to dilute the broad guarantee and presumably
violates the United States Constitution, it should be deleted.

Sec. 5. WITNESSES NOT DISQUALIFIED BY RELIGIOUS BELIEFS;
OATHS AND AFFIRMATIONS. No person shall be disqualified to give evidence in
any of the Courts of this State on account of his religious opinions, or for the want of any
religious belief, but all oaths or affirmations shall be administered in the mode most
binding upon the conscience, and shall be taken subject to the pains and penalties of
perjury.

History

The common law required a witness to take an oath which would bind him to
tell the truth for fear of supernatural punishment. Hence persons without the
requisite religious beliefs could not serve as witnesses. Section 5, which has no
predecessor in previous Texas constitutions, permits such persons to testify and
hence it represents a departure from the common law rule. Presumably “reference



22
Art. 1,85

to the ‘pains and penalties of perjury’ was intended to allay any fear that abolition
of the religious test for witnesses might result in the admission of untrustworthy
evidence” (Fritz and Roberts, *“The New Juvenile Delinquency Act,” in Com-
ments, 23 Texas L. Rev. 165, 171-72 (1945)).

Explanation

The right to testify is important to judicial protection of other rights; thus
Section 5 furnishes religious protection of some significance. The section has been
cited in an appreciable number of cases although it is certainly not one of the much
litigated parts of the Bill of Rights. In several instances the court of criminal
appeals had to correct clear violations of Section 5 by lower courts (Riddles v. State,
47 Tex. Crim. 69, 46 S.W. 1058 (1898); Ramirez v. State, 159 Tex. Crim. 410, 264
S.W.2d 99 (1953)). In other cases Section 5 was simply lumped together with
Sections 4 and 6 to vindicate freedom of religion or separation of church and state.
In fact, however, Section 5 is limited to judicial proceedings including the swearing
of jurors and does not extend to other oaths or subjects (Campbell v. State, 43
Tex. Crim, 602, 68 S.W. 513 (1902)).

Judicial construction of Section 5 has had some unfortunate consequences. It
requires that false oaths within its scope must be punishable as perjury. Thus, in
1904, the court of criminal appeals decided that a child of seven, even if otherwise
qualified, could not testify because a statute exempted children of her age from
punishment for perjury. (Frazier v. State, 47 Tex. Crim. 24, 84 S.W. 360 (1904)).
Judge Brooks, dissenting, noted that children of this age had been permitted to
testify at common law without being subject to the “pains and penalties of
perjury.” Narrow construction by the majority, he charged, had turned what was
presumably intended to be an expansion of individual liberty into a requirement
that a penalty be enforced against the weakest members of society. Short of a
constitutional amendment, the legislature did what it could; it amended a humani-
tarian statute exempting children under nine from criminal prosecution to make
them liable for perjury (Moore v. State, 49 Tex. Crim. 449, 96 S.W. 327 (1906); 23
Texas L. Rev. 165 (1945)). If young children are ineligible to testify, their helpless-
ness regarding crimes committed against them increases. Nevertheless, narrow
interpretation of Section 5 continued to hamper the state when it sought to deal
with children under the Delinquent Child Act. In 1944 the court of criminal
appeals declared unconstitutional a section of the act which provided, “‘nor shall
any child be charged with or convicted of a crime in any court” because the law
failed to make children punishable for perjury (Santillian v. State, 147 Tex. Crim.
554, 557, 182 S.W.2d 812, 815 (1944); Head v. State, 147 Tex. Crim. 594, 183
S.W.2d 570 (1944)).

Another legal tangle surrounded Section 5. The form of oath prescribed by the
legislature for jurors ended with the words, **so help me God.™ In 1920 the court of
criminal appeals set aside several guilty verdicts because the jurors involved had
not used these words when being sworn. In 1972 this requirement was challenged
on the ground that the prescribed form of oath violated Section 5 by disqualifying
atheists and agnostics from jury service. The court of criminal appeals responded
by overruling the earlier cases. The term “‘oath,™ it noted, referring to the Code of
Criminal Procedure, is to be construed as including affirmation. The purpose of
Section 5 was to permit affirmation and to rely upon the prospect of punishment
for perjury as a sanction to enforce truthfulness instead of religious fears of future
punishment alone. The challenged statutes, said the court, contained no require-
ment of an expressed belief in a Supreme Being (Craig v. State, 480 S.W.2d 680
(Tex. Crim. App. 1972)).
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Comparative Analysis

A total of 21 states provide that there shall be no religious tests for witnesses.
Five specifically prescribe that testimony shall be by oath or affirmation.

Author's Comment

The religious protection in Section 5 is fairly narrow. Its construction has at
times frustrated legitimate legislative objectives although it may also have saved
some defendants from religious discrimination. However, the latter might pre-
sumably have been protected equally well under some other religious guarantee in
the Texas Bill of-Rights or under the Fourteenth Amendment.

Sec. 6. FREEDOM OF WORSHIP. All men have a natural and indefeasible right
to worship Almighty God according to the dictates of their own consciences. No man
shall be compelled to attend, erect or support any place of worship, or to maintain any
ministry against his consent. No human authority ought, in any case whatever, to
control or interfere with the rights of conscience in matters of religion, and no
preference shall ever be given by law to any religious society or mode of worship. But it
shall be the duty of the Legislature to pass such laws as may be necessary to protect
equally every religious denomination in the peaceable enjoyment of its own mode of
public worship.

History

The Constitution of 1836 contained a much shorter statement of religious
treedom and of the separation of church and state. However, the present wording
is found in the Constitution of 1845 and it was retained substantially unchanged in
each succeeding constitution. This section had a special meaning for Texans. They
shared not only the Anglo-American tradition of those struggles which resulted in
the religious guarantees of state and national constitutions but in addition they had
their own special religious problems as citizens of Mexico. As Justice Brown put it,
“Prior to the Revolution of 1836. the Catholic was the established religion of the
Republic of Mexico, and all citizens of Texas were required to conform to the
teachings of that church. It was supported by the government, and, by taxation.
the citizens were compelled to contribute thereto. One of the charges made against
the Republic of Mexico in the Declaration of Independence was, ‘it denies us the
right of worshipping the Almighty according to the dictates of our own conscience
by the support of a national religion, calculated to promote the temporal interest of
its human functionaries rather than the glory of the true and living God . . .".”
(Church v. Bullock, 104 Tex. 1, 6, 109 S.W. 115, 117 (1908)).

Explanation

Section 6 guarantees freedom of religion; prohibits religious discrimination.
religious compulsion, or interference with the practice of religion; and enjoins the
legislature to protect all religions. In the first interpretation of this section the
supreme court upheld a Sunday closing ordinance, noting specifically the constitu-
tional injunction to protect religion (Gabel v. Houston, 29 Tex. 336 (1867)). After
considerable explanation, the supreme court later decided that Bible reading and
recitation of the Lord’s Prayer in public schools did not violate Section 6. Justice
Brown explained as follows:

The primary purpose of that provision of the Constitution was to prevent the
Legislature from in any way compelling the attendance of any person upon the worship
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of a particular church, or in any manner, by taxation or otherwise, cause any citizen to
contribute to the support of “any place of worship.” As used in the Constitution the
phrase “place of worship” specifically means a place where a number of persons meet
together for the purpose of worshipping God . . . . To hold the offerings of prayers,
either by the repetition of the Lord’s Prayer or otherwise, the singing of songs, whether
devotional or not, and the reading of the Bible, make the place where such is done a
place of worship, would produce intolerable results. The House of Representatives
and the Senate of the state Legislature each elect a chaplain, who, during the session,
daily offers prayers to Almighty God in behalf of the state, and in the most express
manner invoKes the supervision and oversight of God for the lawmakers. In the chapel
of the State University building, a religious service; consisting of singing songs, reading
portions of the Bible, with prayers and addresses by ministers and others, is held each
day. The Young Men’s Christian Association hold their services in that building each
Lord’s Day; and the Young Women'’s Christian Association has a like service in another
public building. At the Blind Institute on each Lord’s Day prayers are offered, songs
are sung, Sunday School is taught, and addresses made to the children with regard to
religious matters. Devout persons visit our prisons and offer prayers for those who are
confined. An annual appropriation is made for a chaplain for the penitentiary; in fact,
Christianity is so interwoven with the web and woof of the state government that to
sustain the contention that the Constitution prohibits reading the Bible, offering
prayers, or singing songs of a religious character in any public buildings of the
government, would produce a condition bordering on moral anarchy (Church v.
Bullock, 104 Tex. 1,7, 109 S.W. 115, 118 (1908)).

Eventually the United States Supreme Court caught up with Justice Brown’s
decision regarding Bible reading and recitation of the Lord’s Prayer as well as
some of his reasoning. Recognizing the growing religious pluralism in our society
and the increased willingness of religious minorities to challenge public religious
practices offensive to them, the United States Supreme Court in Abbington School
District v. Schemp (374 U.S. 203 (1963)) struck down, as contrary to the establish-
ment clause of the First Amendment, reading of the Bible or recitation of the
Lord’s Prayer as part of religious observances in the public schools. The impli-
cation of these cases was that while study about religion or of the Bible as literature
is constitutional, any governmental support of religious observances is a violation of
the constitutionally guaranteed separation of church and state. On the other
hand Sunday closing laws are constitutional because even though they may origi-
nally have been enacted for religious purposes, they have in fact come to serve an
overriding secular purpose, i.e., providing a common day of rest (McGowan v.
Maryland, 366 U.S. 420 (1961)).

Texas courts have construed Section 6 in relatively few cases. In two, the state
police power survived religious objections to compulsory vaccination (City of New
Braunfels v. Waldschmidt, 109 Tex. 302, 207 S.W. 303 (1918)) and to prohibition
of the sale of liquor (Sweeney v. Webb, 97 Tex. 250, 76 S.W. 766 (1903)). By the
time of the Jehovah’s Witnesses cases, Texas courts were following the guidelines
of the United States Supreme Court. Thus, in divorce and child custody cases,
Texas courts disclaimed any right to refer to or take into account the religion of one
party, though that of the other might be fanatical or highly unpopular, because
“secular judges possess no religious powers and enforce no religious preferences.”
(Bevan v. Bevan, 283 S.W.2d 305, 310 (Tex. Civ. App.—San Antonio 1955, writ
refd n.r.e.); Salvaggio v. Barnett, 248 S.W.2d 244 (Tex. Civ. App.—Galveston,
writ ref'd n.r.e.) cert. denied 344 U.S. 879 (1952)). Thus, also, Texas courts have
upheld the rights of religious groups to sell religious literature on city streets
contrary to local vending ordinances (Pool v. State, 154 Tex. Crim. 270, 226
S.W.2d 868 (1950)), to take up religious collections on city streets (Hoover v.
State, 161 Tex. Crim. 642, 279 S.W.2d 859 (1955)), and to enter private property in
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violation of a local ordinance (Ex parte Luehr, 159 Tex. Crim. 566, 266 S.W.2d
375 (1954)). )

Some cases pit assertions of religious freedom against attempts to restrict the
use of land. In Congregation Committee v. City Council (287 S.W.2d 700 (Tex.
Civ. App.—Fort Worth 1956, no wrir)), the city council, acting as a zoning board,
had denied two Jehovah's Witnesses a permit to build a church on their land. The
court upset the council’s decision on the ground that the freedom of worship of
Jehovah’s Witnesses had outweighed minor traffic difficulties and inconvenience
to neighbors. However, a general deed restriction limiting construction to single
family houses and thus prohibiting the construction of churches withstood attack
because it “applied equally to churches of all denominations and faiths™ (freland v.
Bible Baptist Church, 480 S.W.2d 467 (Tex. Civ. App.—Beaumont (1972) cert.
denied 93 S. Ct. 1529 (1973)). The court went on to reject a contention based on
the rationale of Shelly v. Kraemer (334 U.S. 1 (1948)), that by enforcing the
private covenant the state court was violating religious freedom.

Comparative Analysis

All 50 states protect freedom of religion in their bills of rights but they do not
necessarily use so many words to do so. The First Amendment of the United States
Constitution provides that congress may not enact a law “respecting an establish-
ment of religion, or prohibiting the free exercise thereof.” The Model State
Constitution uses the same wording.

Author's Comment

By consensus, religious guarantees are a fundamental part of the American
heritage. The trend of decision making in the United States Supreme Court,
reflecting presumably the growing pluralism of our society, has been to protect
religious diversity and to discourage governmental intervention in any religious
matters.

Sec. 7. APPROPRIATIONS FOR SECTARIAN PURPOSES. No money shall be
appropriated, or drawn from the Treasury for the benefit of any sect, or religious
society, theological or religious seminary; nor shall property belonging to the State be
appropriated for any such purposes.

History

Section 7 first appeared in the Constitution of 1876 and represents a victory for
the advocates of public education, who had been very active in the constitutional
convention. By this section, they sought to stop the previous practice of extending
occasional state aid for sectarian education.

Explanation

Section 7 is a rare example of a state bill of right’s provision that is stricter than
the Bill of Rights of the United States Constitution. In a recent opinion the
attorney general observed that Section 7 “is more restrictive than the federal
charter . . . and will not tolerate, in our opinion, any aid to sects or sectarian
schools.” (Tex. Att'y Gen. Op. No. H-66 (1973). Emphasis in original. This
opinion is discussed further below.) The reason for this is that whereas the First
Amendment speaks to “‘establishment of religion™ in a general sense, Section 7
Z€Toes in on appropriating public money.

Over the past 30 years the United States Supreme Court has struggled with the
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relationship between “establishment of religion” and public moneys. Within the
past decade the number of cases has increased substantially. The reason for this is
the increasing cost of education and the concomitant difficulty that faces religious
denominations that maintain sectarian schools and colleges. Legislatures and
congress have had to face not only the pleas for assistance but the prospect that the
public cost of education goes up if private schools and colleges go under. The result
has been a battle between the United States Supreme Court and various legis-
latures trying to see how far they can go in helping denominational schools and
colleges without running afoul of the establishment prohibition.

An analysis of the state of a field of law can focus on what is and what is not
permitted or on the reasoning behind the distinctions. An interesting aspect of the
cases in this area is that the court has gone to considerable lengths to explain the
reasoning behind its distinctions.

What is and is not permitted can be summarized quickly. A state may provide
transportation to and from sectarian schools; may provide free the same textbooks
used in public schools; may provide free lunches and public health services; and
may grant money or credit for construction of buildings to be used solely for
secular purposes. This last permission is limited to colleges and universities. A
state may not provide teaching materials; may not supplement the pay of teachers;
and may not make direct or indirect grants to parents to help pay the cost of
sectarian elementary or secondary education.

There are three rules that, taken together, explain the distinctions drawn. First,
the purpose must be secular. Second, the primary effect must neither advance nor
inhibit religion. Third, the program must not get the government entangled with
religion. This third rule is the key to the close distinctions drawn. (Most of the
Supreme Court cases in this area are decided by close votes and all by divided
votes.) What the court seeks to avoid is a continuing battle over whether the law is
properly followed. For example, free textbooks do not involve an enforcement
problem, but teaching materials and salary supplements do. The law may say that
the publicly supplied materials may not be used for teaching religion, but a state
might have to send inspectors around to check up on the use of the materials. A
salary supplement restriction to teachers teaching only secular subjects could easily
be evaded. (Meek v. Pittenger, 421 U.S. 412 (1975), and cases cited give the details
summarized above.)

The attorney general opinion mentioned at the beginning of this Explanation
concerned tuition equalization grants authorized by Article 2654h of the Texas
Revised Civil Statutes Annotated This permits grants to needy residents attending
Texas private colleges and universities. (This is not to be confused with student
loans authorized by Sec. 50b of Art. 1Il.) After reviewing the United States
Supreme Court cases, the attorney general concluded that, properly administered,
Article 2654h would not run afoul the establishment clause. He noted, for ex-
ample, that grants could not be made to students attending seminaries or divinity
schools. He also stressed the significance of Section 7. Following the sentence
quoted earlier. the opinion continued:

Denominational schools are not necessarily sectarian in that sense, and some
schools with sectarian programs may be able to effectively separate their secular
programs from the sectarian remainder so that the use of funds for the one does not
have the effect of subsidizing or furthering the other. The dividing lines are delicate but
must be sharply drawn so that public funds are not put to sectarian uses. (Tex. Att'y
Gen. Op. No. H-66 (1973).)

It is fair to note that, strict as these rules may be, they are not absolutes. Any
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financial assistance, no matter how carefully restricted, “aids” religion. A free bus
ride or free textbook eases the financial burden on a religion and its supporters.
The line-drawing process under the three rules set out above retains an element of
common sense. For example, in Walz v. Tax Commission (397 U.S. 664 (1970)),
the court upheld the granting of tax exemptions for religious property. The court
conceded that a tax exemption is an indirect subsidy but, on the basis of history and
common sense, drew a line. Subsidies no, tax exemptions yes.

Comparative Analysis

Some 25 states specifically prohibit appropriations or expenditures for religious
purposes. However, as the recent United States Supreme Court decisions show,
such prohibitions may inhere in more general statements on the separation of
church and state. Other state constitutions prohibit appropriations favoring a
particular group or religious denomination.

Author's Comment

Despite the paucity of state litigation on the potential subject matter of Section
7, the section deals with a subject of considerable interest. This interest is reflected
in the inquiries to the attorney general, answers to which, of course, do not finally
settle the questions asked. The interest is demonstrated most convincingly by
financially hard-pressed supporters of sectarian schools who have formed powerful
lobbies in some states. In Texas, the thrust has been in higher education. A
convention might wish to review present “tuition equalization grants” and to
determine basic policy by clarifying Section 7. It would note the partial overlap of
Section 7 with Article VII, Section 5, which commands that no part of the
permanent or available school fund shall “‘ever be appropriated or used for the
support of any sectarian school.”

Sec. 8. FREEDOM OF SPEECH AND PRESS; LIBEL. Every person shall be at
liberty to speak, write or publish his opinions on any subject, being responsible for the
abuse of that privilege; and no law shall ever be passed curtailing the liberty of speech
or of the press. In prosecutions for the publication of papers. investigating the conduct
of officers, or men in public capacity. or when the matter published is proper for public
information, the truth thereof may be given in evidence. And in all indictments for
libels, the jury shall have the right to determine the law and the facts, under the
direction of the court, as in other cases.

History

Freedom of expression has been considered one of the most basic American
freedoms. With the British heritage of struggle against licensing, the American
states, led by Virginia in 1776, wrote guarantees of free expression into their early
constitutions. The United States Bill of Rights opens with the words: “Congress
shall make no law . . . abridging the freedom of speech or of the press.”

Beginning with the Fourth Section in the Declaration of Rights of the Texas
Constitution of 1836, freedom of speech and the press have always been guaran-
teed by fundamental law in Texas. Subsequent constitutions expanded the lan-
guage of Section 4 and divided it into two sections. They in turn were drawn
together again to make the present Section 8.
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Explanation

Freedom of expression has often been considered the matrix of our other
liberties. Without freedom of expression neither the people nor their representa-
tives can play their roles in a functioning democracy. Indeed, well before demo-
cratic ideas were accepted, Englishmen and Americans were struggling to assert
and protect this precious liberty.

Early and restricted views of free expression accepted a ban on censorship as
the essence of this guarantee. Thus, Section 8 begins in these terms with words
reminiscent of Blackstone, “Every person shall be at liberty to speak, write or
publish his opinions on any subject, being responsible for the abuse of that
privilege; . . .”. As Blackstone defined it, this responsibility was great, but the
American constitutions opted for greater protection for the privilege. Hence the
opening sentence quoted from Section 8 continues with the essential protection
extended by the Texas Constitution: “and no law shall ever be passed curtailing
the liberty of speech or of the press.” This is the parallel of the federal guarantee.
As Justice Garwood remarked in rebuffing an attempt to use the “‘responsibility”
proviso to limit the legislative power to set up investigative bodies, “‘no decisions
appear to have ever applied this particular language of the constitution” (Ex parte
Jimenez, 159 Tex. 183, 189, 317 S.W.2d 189, 194 (1958)). Thus *‘responsibility”
must be measured simply by the limits of guaranteed freedom of expression and
the first part of the opening sentence of Section 8 adds no more than emphasis to
the latter part of the sentence. This emphasis is upon the unconstitutionality of
censorship.

In 1920 Chief Justice Phillips wrote eloquently upon prior restraint and the
underlying rationale of Section 8. Officers of a union were enjoined from “vilify-
ing, abusing or using opprobrious epithets to or concerning” certain persons. In
rejecting this assertion of judicial power, the Chief Justice said:

Punishment for abuse of the right [of free expression], not prevention of its
exercise, is what the provision contemplates. There can be no liberty in the individual
to speak, without the unhindered right to speak. It cannot co-exist with a power to
compel his silence or fashion the form of his speech. . . .

The theory of the provision is that no man or set of men are to be found, so
infallible in mind and character as to be clothed with an absolute authority of
determining what other men may think, speak, write or publish; that freedom of
speech is essential to the nature of a free state; that the ills suffered from its abuse are
less than would be those imposed by its suppression; and therefore that every person
shall be left at liberty to speak his mind on all subjects, and for the abuse of the
privilege to be responsible in civil damages and subject to the penalties of the criminal
law . . ..

Equity will protect the exercise of natural and contractual rights from interference
by attempts at intimidation or coercion. Verbal or written threats may assume that
character. When they do, they amount to conduct, or threatened conduct, and for that
reason may properly be restrained. Cases of that sort, or of analogous character are
not to be confused with this one. (Ex parte Tucker, 110 Tex. 335, 337,220 S.W. 75,76,
(1920).)

In 1937 the court of civil appeals in Galveston did uphold an injunction against
the libel of a financial institution as ‘“‘essential to the preservation of property
interests” but this decision has not been followed (Gibraltar Savings & Building
Ass’n v. Isbell, 101 S.W.2d 1029). Rather Ex parte Tucker remains the leading
case in harmony with federal decisions. (See Amalgamated Meat Cutters v. Carl’s
Meat and Provision Co., 475 S.W.2d 300 (Tex. Civ. App.—Beaumont 1971, writ
dism’d).) As a recent picketing case put it, the state may regulate the time, place



29
Art. 1, § 8

and manner of expression but it can do little about the content (Geissler v.
Coussoulis, 424 S.W.2d 709 (Tex. Civ. App.—San Antonio 1967, writ ref'dn.r.e.)).
Coercion, the United States Supreme Court has noted recently, cannot justify an
injunction against peaceful distribution of handbills by an association which ex-
poses a real estate broker’s business practices in an effort to force him to abandon
them (Organization for a Better Austin v. Keefe, 402 U.S. 415 (1971). The **Austin”
involved is a neighborhood in Chicago.)

Texas courts have recently distinguished situations involving the unauthorized
practice of law and medicine. When a nonlawyer advertised and sold, together
with a set of definitions, blank will forms to be filled in by the purchaser, the seller
was engaged in the unauthorized practice of law and could be enjoined. Said the
court, freedom to publish is not absolute and courts “are entitled to strike a
balance between fundamental freedom and the state’s interest in the welfare of its
citizens.” (Palmer v. Unauthorized Practice Committee of State Bar, 438 S.W.2d
374, 377 (Tex. Civ. App.—Houston (14th Dist.) 1969, no writ)). Two years before
a New York court had found that it could not enjoin publication of a book How to
Avoid Probate which, in addition to forms, contained some 55 pages of comment
expressing in part views regarding the high cost of probate and other beliefs (New
York County Lawyers’ Ass'n v. Dacey, 21 N.Y.2d 694, 234 N.E.2d 459, 287
N.Y.S.2d 422 (1967)). When a Texas dentist began to practice medicine, he, too,
published a book or pamphlet entitled “One Answer to Cancer.” The court
enjoined both the practice of medicine and the book, which was found to be a
means used by the defendant to advertise himself and practice medicine. In answer
to freedom of expression claims, the court asserted its right to balance funda-
mental freedoms in the “interest of the state and the welfare of its citizens” (Kelley
v. State Board of Medical Examiners, 467 S.W.2d 539, 546 (Tex. Civ. App.—Fort
Worth 1971, writ ref'd n.r.e.) cert. denied 405 U.S. 1073 (1972)).

As previously noted Texas developed important case law before federal case
law regarding freedom of expression became controlling. Although Gitlow v. New
York (268 U.S. 652 (1925)) decided that the First Amendment guarantees of free
expression were a part of the fundamental liberty protected against state action in
the Fourteenth Amendment, the Texas Supreme Court had already expressed
itself in terms similar to those of the more advanced minority of the United States
Supreme Court, Justices Holmes and Brandeis. Texas courts have continued to
hear a large volume of cases under Section 8 but gradually federal standards have
become decisive. This is hardly surprising considering the widespread “incorpo-
ration” into the Fourteenth Amendment of guarantees in the federal Bill of
Rights. Furthermore, the United States Supreme Court has been continually
preoccupied with First Amendment rights. Not only has it struggled with theories
of clear and present danger, preferred rights, absolutes, and balancing but it has
developed a great body of case law in broad and expanding areas of free expres-
sion. Thus, Texas state action has been found to fall short of federal guarantees in
such instances as contempt of court proceedings against a newspaperman (Craig v.
Harney, 331 U.S. 367 (1947)); a legislative loyalty oath which, by proscribing
memberships in certain organizations without requiring specific intent to further
the illegal aims of these organizations, enacted guilt by association (Gilmore v.
James, 274 F. Supp. 76 (N.D. Tex. 1967)); and a Dallas ordinance too vaguely
authorizing a Motion Picture Classification Board to classify films as “not suitable
for young persons” and enjoining their exhibition except under prescribed restric-
tions (Interstate Circuit, Inc. v. City of Dallas, 390 U.S. 676 (1968)). Similarly, a
Texas statute which required labor organizers to obtain an organizer’s card from
the state before soliciting union membership violated free speech (Thomas v.
Collins, 323 U.S. 516 (1945)).
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Over the past 40 years the courts have come fairly close to making freedom of
speech and the press absolute. This means that one can say, write, or print almost
anything one wants to without fear of government interference. But note the
qualifying ‘‘almost.” It is still not permissible to shout “‘fire!”” in a crowded theater
when the shouter knows there is no fire. That is, one cannot use this “‘absolute™
freedom as a shield to protect oneself from the consequences of the words used. In
this context, freedom of speech and press can never be absolute. An editorial that
suggested that Texas would be better off if the legislature never met is different
from an editorial that called on the public to surround the Capitol to keep the legis-
lature' from meeting. And both editorials are vastly different from one that
advocated assassinating all legislators to prevent their meeting. Yet even within
this narrow area, the problem of line drawing will remain with us forever.

The law of libel is another area of line drawing that will remain with us forever.
The problem here is principally the indirect effect of libel law on press freedom.
(Technically, slander is the legal term in the case of speech; libel governs the
printed word. For purposes of this discussion only libel”” will be used. ) Neither the
common law of libel nor any statute prevents a person from writing or publishing
anything. But the threat of a suit for libel may deter someone from speaking or
writing. Within the last decade the United States Supreme Court has struggled
with the problem of the effect of libel laws on free speech and press. The initial
approach was to focus on the person who was written or spoken about. Under most
circumstances truth is a defense unless the true statement was made with malice.
(Note the second sentence of Sec. 8. The sentence is related to criminal libel
discussed below.) The Supreme Court has ruled that things said or written about
public figures are not libelous even if false unless there is malice, deliberate lying,
or a reckless disregard of the truth (New York Times Co. v. Sullivan, 376 U.S. 254
(1964)). This differentiation was extended to people who are not “*public figures”
but who get involved in public events (Rosenbloom v. Metromedia, Inc., 403 U.S.
29 (1971)).

Recently the Supreme Court has tried a new tack. In the case of nonpublic
figures who get involved with public events, the court has withdrawn the protection
afforded false statements by the Sullivan case. In Gertz v. Welch (418 U.S. 323
(1974)), the court all but overruled the Rosenbloom case. The rule of Gertz is two-
fold. First, a plaintiff must establish some degree of negligence in publishing a
~defamatory falsehood. (Traditionally, the fact of publication established liability
tfor a defamatory statement, thus shifting the burden of proof to the publisher to
establish the truth of the statement.) Second, the plaintiff has the burden of
proving the monetary value of the effect on his reputation by negligent publication
of a defamatory falsehood. (Traditionally, there was no significant limit on the
amount of damages that a jury could award.)

Here, then, is an excellent example of the balancing act that courts engage in
when dealing with fundamental freedoms. On the one hand, the First Amend-
ment’s protection of freedom of speech and press is ““chilled,” as they say, if the
speaker or publisher has to worry too much about the eventual monetary conse-
quences. (In Gertz, supra, two justices dissented because they thought that the new
rule would still have a “chilling effect.””) On the other hand, there is a need to
protect nonpublic figures from irresponsible defamatory statements that cannot be
shown to be malicious or uttered with reckless disregard for the truth. (Two
members of the court dissented because they feared that the new rule went too far in
restricting the common law of libel.)

There is one final point to be made about the libel part of Section 8. The last
sentence is an historical anachronism of no significance today. Under the 18th
century common law of criminal libel the only function of the jury was to decide
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the fact of publication of the alleged seditious statement. Whether the statement
was seditious was a question of law for the judge. The last sentence of Section 8
was the device used to give the jury the opportunity to decide whether the
statement was seditious. The assumption was that judges were likely to be part of
the “‘establishment” but that the jury might be sympathetic to a pamphleteer who
was fighting the “establishment.” (See generally Levy, Legacy of Suppression,
Cambridge: Harvard University Press, 1960. Incidentally, Professor Levy con-
vincingly demonstrates that at the time of the adoption of the Bill of Rights, the
general view was that freedom of speech and the press did not include the freedom
to make seditious statements about the government. Today’s theory—that one of
the most important purposes of the First Amendment is to permit criticism of the
government—developed slowly.) In any event, the last sentence of Section 8 does
not mean that the jury takes over the usual function of a judge. As the court of
criminal appeals put it, “The jury is required to take the law from the court and be
bound thereby.” (See Alridge v. State, 170 Tex. Crim. 502, 507, 342 S.W.2d 104,
108 (1961).)

In one area, obscenity, the United States Supreme Court has struggled and
struggled to draw lines but has gotten nowhere. That is, the court has been unable
to find a line that is basically clear. Consider, for example, the court of criminal
appeals’ disposition of West . State (514 S.W.2d 433 (Tex. Crim. App. 1974)) on
remand from the United States Supreme Court. Upon reconsideration in the light
of the latest Supreme Court decisions, the court of criminal appeals unanimously
reaffirmed its original decision that West was properly convicted under a valid
obscenity statute. On motion for rehearing, the original conclusion was adhered to
but with a new analysis of the Supreme Court decisions. The author of the original
analysis filed a concurring opinion asserting that the new analysis was erroneous.
The result was a three-to-two decision on what the United States Supreme Court
meant in its several five-to-four decisions.

The principal reason that the court has trouble with pornography and obscenity
is that, instead of drawing lines based on a balancing of freedom of the press to
publish pornography against some overriding ‘“‘clear and present danger” to the
public interest, the court holds that obscenity is not protected by the First Amend-
ment. Thus, the line drawing exercise is definitional—that is, what is obscene?

The latest, and therefore current, definition is set forth in Miller v. California
(413 U.S. 15 (1973)):

The basic guidelines for the trier of fact must be: (a) whether ‘the average person,
applying contemporary community standards’ would find that the work, taken as a
whole, appeals to the prurient interest . . .; (b) whether the work depicts or describes, in
a patently offensive way, sexual conduct specifically defined by the applicable state law;
and (c) whether the work, taken as a whole, lacks serious literary, artistic, political, or
scientific value. (At p. 24.)

How long this definition will last is anybody’s guess. At one time most of the
justices took the definitional route. Today, three justices who formerly took that
route now argue for the balancing route. It seems likely that the law will remain
confused until a majority agrees that obscenity as such is not outside the pale and
limits the power to regulate the publication and dissemination of obscene matter as
in other First Amendment situations.

Comparative Analysis

All of the states seek to safeguard freedom of expression in one manner or
another. Many are able to do so in briefer compass than Section 8.
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Author's Comment

The essence of Section 8 is found in the words “‘no law shall ever be passed
curtailing the liberty of speech or of the press.”” Certainly this is one of the most
basic ingredients of a free and democratic government. That the other words of-
Section 8 really add anything of current constitutional significance is. doubtful. In
any case, federal standards presently applicable to the states now define the
practical boundaries of free expression.

Sec. 9. SEARCHES AND SEIZURES. The people shall be secure in their persons,

houses, papers and possessions, from all unreasonable seizures or searches, and no

_ warrant to search any place, or to seize any person or thing, shall issue without

describing them as near as may be. nor without probable cause, supported by oath or
affirmation.

History

Section 9 tracks the Fourth Amendment to the United States Constitution. In
1959 the United States Supreme Court reexamined the historical origins of that
amendment:

The history of the constitutional protection against official invasion of the citizen’s
home makes explicit the human concerns which it was meant to respect. In years prior
to the Revolution leading voices in England and the Colonies protested against the
ransacking by Crown officers of the homes of citizens in search of evidence of crime or
of illegally imported goods. The vivid memory by the newly independent Americans of
these abuses produced the Fourth Amendment as a safeguard against such arbitrary
official action by officers of the new Union, as like provisions had already found their
way into State Constitutions.

In 1765, in England, what is properly called the great case of Entick v. Carrington,
19 Howell’s State Trials, col. 1029, announced the principle of English law which
became part of the Bill of Rights and whose basic protection has become imbedded
in the concept.of due process of law. It was there decided that English law did not allow
officers of the Crown to break into a citizen’s home, under cover of a general executive
warrant, to search for evidence of the utterance of libel. Among the reasons given for
that decision were these:

It is very certain, that the law obligeth no man to accuse himself; because the
necessary means of compelling self-accusation, falling upon the innocent as well
as the guilty, would be both cruel and unjust; and it should seem, that search for
evidence is disallowed upon the same principle. There too the innocent would
be confounded with the guiltv." /d., at col. 1073.

These were not novel pronouncements to the colonists. A few years earlier, in Boston,
revenue officers had been authorized to use Writs of Assistance, empowering them to
scarch suspected places, including private houses for smuggled goods. In 1761 the vali-
dity of the use of the Writs was contested in the historic proceedings in Boston. James
Otis attacked the Writ of Assistance because its use placed ‘the liberty of every man in
the hands of every petty officer.” His powerful argument so impressed itself first on his
audience and later on the people of all the Coloniés that President Adams was in
retrospect moved to say that ‘American Independence was then and there born.” Many
years later this Court, in Boyd v. United States, 116 U.S. 616, carefully reviewed this
history and pointed out, as did Lord Camden in Entick v. Carrington, that

. . the “unreasonable searches and seizures” condemned in the Fourth
Amendment are almost always made for the purpose of compeliling a man to
give evidence against himself, which in criminal cases is condemned in the Fifth
Amendment; and compelling a man “in a criminal case to be a witness against
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himself,” which is condemned in the Fifth Amendment, throws light on the
question as to what is an ‘“‘unreasonable search and seizure” within the meaning
of the Fourth Amendment.” 116 U.S., at 633.

Against this background two protections emerge from the broad constitutional
proscription of official invasion. The first of these is the right to be secute from
intrusion into personal privacy, the right to shut the door on officials of the state unless
their entry is under proper authority of law. The second, and intimately related
protection, is self-protection: the right to resist unauthorized entry which has as its
design the securing of information to fortify the coercive power of the state against the
individual, information which may be used to effect a further deprivation of life or
hberty Or property. .

. While these concerns for individual rights were the historic impuises behind the
Fourth Amendment and its analogues in state constitutions, the application of the
Fourth Amendment and the extent to which the essential right of privacy is protected
by the Due Process Clause of the Fourteenth Amendment are of course not restricted
within these historic bounds. (Frank v. Maryland, 359 U.S. 360, 363-66 (1959)
(footnotes omitted).)

The Frank case was overruled by Camara v. Municipal Court, 387 U.S. 523
(1967), but its historical interpretation of the Fourth Amendment remains
authoritative.

Section 9 has appeared in substantially the same form in every Texas consti-
tution.

Explanation

Most search and seizure litigation in Texas, as elsewhere, is factual: was the
affidavit of probable cause sufficient, were the place to be searched and property
to be seized specifically described, was the patdown of defendent’s clothing reason-
able? This has not spared the court of criminal appeals from deciding search and
seizure cases—their digests currently fill 54 closely printed pages following Section
9 in the annotated Texas Constitution—but the broad outline of the section’s
guarantees was long ago settled in Texas and it remained only to apply the section
to the myriad fact situations arising from the day-to-day operation of the criminal
justice system.

Innovation in search and seizure law over the past decade and a half has come
from the federal courts, spearheaded, of course, by the United States Supreme
Court. In 1949 that court applied the protections of the Fourth Amendment
against the states through the Fourteenth Amendment (Wolf v. Colorado, 338
U.S. 25 (1949)), and in 1961 held that the exclusionary rule, which bars illegally
seized evidence from criminal trials, also applied to the states (Mapp v. Ohio, 367
U.S. 643 (1961)). (Interestingly, Texas has applied the exclusionary rule by statute,
now Code of Criminal Procedure art. 38.23, since 1925.) Finally, in 1963 the
Supreme Court imposed the federal standards of reasonableness on the states for
deciding search and seizure questions (Ker v. California, 374 U.S. 23 (1963)). In
practice this has equated Section 9 with the Fourth Amendment, although it is still
open to Texas courts to define the guarantees of Section 9 more generously than
the federal courts define those of the Fourth Amendment.

Federal search and seizure law is still evolving, which makes it hazardous to
attempt a synthesis. All search and seizure law is heavily influenced by the factual
setting in which it is applied, which increases the risk that a general description will
be both incomplete and oversimplified. Despite these known hazards and risks,
however, what follows is offered as a reasonably accurate statement of the present
law of search and seizure. (For an excellent summing up of Fourth Amendment
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decision making by the Supreme Court, on which the following draws heavily, see
Amsterdam, “‘Perspectives on the Fourth Amendment.” the 1974 Oliver Wendell
Holmes Lecture, 58 Minn. L. Rev. 349 (1974).)

Search, Seizure. Search of a person includes any physical touching of the body
or clothing that reveals hidden objects—for example, rummaging through pockets,
extracting blood with a hypodermic needle, or patting down. It is not a search to
look at an individual's observable characteristics, as in a police lineup, nor is it a
search to compel by legal process the furnishing of handwriting specimens or voice
exemplars. Search of a house or other private place includes any physical entry by
a person or intrusion of a surveillance device into the house. Looking into premises,
as through an open window, is not a search, but the use of a device to accomplish
the observation or detection may now constitute a search, even though the device
never physically intrudes into the premises. See, for example, Katz v. United States
(389 U.S. 347 (1967)). in which the court held that electronic bugging of a
telephone booth constituted a search. Search of papers and effects (possessions)

- includes opening or any handling that discloses their content or nature.

Arrest constitutes a seizure of the person, as does stop-and-frisk and any other
detention against the person’s will. Papers and effects are seized when gathered up
or carried away.

Scope. Since Karz, the Fourth Amendment has been interpreted in terms of
protecting individual privacy from governmental intrusion. An earlier interpre-
tation read the amendment to apply to the flexible concept of a constitutionally
protected area”—for example, clothing as well as the person and apartments and
garages as well as houses. The earlier formulation may still be applicable. how-
ever, because the court in Kar- said the amendment's protections “often have
nothing to do with privacy at all.”

Reasonableness. It is only unreasonable searches and seizures that are for-
bidden. As a practical matter the Supreme Court has equated reasonableness with
issuance of a specific warrant upon probable cause by a disinterested judicial
officer. There are three categories of exception to this rule of thumb. and if a
search or seizure fits any one of them it is legal despite the absence ot a warrant.
The first category is consent; if the suspect agrees to the search or seizure, it is
lawful. The second exception category includes border searches. searches of
premises licensed to sell liquor and firearms, and perhaps stopping vehicles for
license and safety checks. The third exception category covers emergency situ-
ations—for example, search incident to lawful arrest, seizure of unwholesome food,
search of a vehicle likely to be driven away, and the protective frisk. The reason-
ableness requirement is pervasive, however, and all searches and seizures,
whether authorized by warrant or one of the three exception categories, must be
carried out reasonably.

Exclusionary rule. The product of an illegal search and seizure is not admissible
in evidence. This is known as the exclusionary rule and is designed to enforce the
Fourth Amendment against the government by denying the use of illegally ob-
tained evidence in a criminal trial. The exclusionary rule also bars derivative
evidence—‘‘the fruit of the poisonous tree”—that is, evidence tainted by the illegal
search and seizure.

Comparative Analysis

All 50 state constitutions prohibit unreasonable searches and seizures, usually
in the same language as the Fourth Amendment. The Model State Constitution
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includes the standard prohibition and adds a prohibition against wiretapping and
electronic surveillance as well as the exclusionary rule.

Author's Comment

Judicial application of the search and seizure guarantees demonstrates the
great strength of broad-gauged constitutional language. Vague terms like ““search,”
“seizure,” and “‘unreasonable’ have been given concrete meaning over the years to
implement the guarantees in a variety of everchanging factual contexts. Although
written and adopted in response to governmental abuses of nearly two centuries
ago, the Fourth Amendment today applies to electronic surveillance, a current
manifestation of the general warrants so feared and hated by our colonial ances-
tors. One hopes the year 2000 will likewise find the courts manning this barrier
against whatever form unreasonable governmental intrusion then takes.

Application of the search and seizure guarantees also highlights the permanent
tension between individual liberty and collective security. The slogan ‘‘Must the
criminal escape because the constable blundered?” captures this tension, and
congressional efforts to permit no-knock searches and to repeal the exclusionary
rule are simply its most recent manifestations.

It is also significant that much of our search and seizure law has emerged from
attempts to detect victimless crime. When the policeman is the only complainant it
is not surprising that he is tempted to kick in the door on a suspected pot party, tap
a suspected gambler’s telephone. and prowl around restrooms looking for homo-
sexuals. It is expecting too much of the search and seizure guarantees to compen-
sate for the overreach of our criminal law. And it is truly astonishing that the
resulting tension has not yet destroyed the guarantees.

As for Section 9, it should remain as the important bulwark against unreason-
able governmental intrusion that it is.

Sec. 10. RIGHTS OF ACCUSED IN CRIMINAL PROSECUTIONS. In all
criminal prosecutions the accused shall have a speedy public trial by an impartial jury.
He shall have the right to demand the nature and cause of the accusation against him,
and to have a copy thereof. He shall not be compelled to give evidence against himself,
and shall have the right of being heard by himself or counsel, or both, shall be
confronted by the witnesses against him and shall have compulsory process for
obtaining witnesses in his favor, except that when the witness resides out of the State
and the offense charged is a violation of any of the anti-trust laws of this State, the
defendant and the State shall have the right to produce and have the evidence admitted
by deposition, under such rules and laws as the Legislature may hereafter provide; and
no person shall be held to answer for a criminal offense, unless on an indictment of a
grand jury, except in cases in which the punishment is by fine or imprisonment, other-
wise than in the penitentiary, in cases of impeachment, and in cases arising in the army
or navy, or in the militia, when in actual service in time of war or public danger.

History

Section 10 itemizes many of the rights extended to persons accused of crimes.
As such they comprise the most basic of the traditional guarantees deemed
necessary to ensure a fair trial. In_part, they repeat the rights of Englishmen at
common law but some represent considerably more favorable treatment than the
common law allowed. However, these advances appeared earlier in the Fifth and
Sixth Amendments to the United States Constitution. Indeed, the similarity be-
tween these amendments and Section 10 is striking. Thus, it is not surprising that
most of the Section 10 rights have appeared in all Texas constitutions in substanti-
ally the same form.
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There are, however, some variations among the sections as they appeared in
the several constitutions. The most significant is the ‘‘right to demand the nature
and cause of the accusation against him.” This right was granted in the Constitu-
tion of the Republic, but was omitted from the Constitution of 1845 and all
subsequent constitutions until 1875. Section 10, as presented to the convention,
was the same as the present section less the 1918 amendment discussed below. This
indicates that the Committee on the Bill of Rights went back to 1836 for its model.
This indication is reinforced by the exception of impeachment from the require-
ment of an indictment, an exception included in the 1836 Constitution but dropped
in 1845.
~In all other matters of substance Section 10 was unchanged from 1836 to the
Convention of 1875. Beyond these two additions taken from the Constitution of
the Republic, the convention made one other change from prior constitutions.
Beginning with the 1845 Constitution a charge could be made by “indictment or
information.” (The 1836 Constitution used “‘presentment’ instead of “‘informa-
tion.”’) The 1875 Convention limited the use of the information to cases ‘‘in which
the punishment is by fine or imprisonment, other than in the penitentiary.”

One of the few amendments to the Texas Bill of Rights was adopted in 1918
when the requirement of the physical presence of witnesses at the trial was relaxed
in state prosecutions for violation of state antitrust laws. The amendment added
the “‘except” clause to the first part of the last sentence. A search of historical
records failed to turn up any clear reason for the amendment. The joint resolution
as originally proposed in the house and reported out of committee cut down the
defendant’s right to compulsory process to the county of the alleged crime and the
county in which trial was to take place. To offset this limitation the proposal
provided for either the state or the defendant to obtain evidence by deposition
from out-of-state witnesses and authorized the legislature to permit depositions
from out-of-county witnesses and even in-county people who were ill or disabled.
The proposal was amended on the floor of the house to limit depositions to out-of-
state witnesses in criminal antitrust trials. The senate then proceeded to knock out
the original limitation on the right to compulsory process, thus leaving only the
antitrust exception now in the section.

Without this legislative history one would have assumed that the state had been
stymied in some important antitrust case. This may have been the case, but the
story of changes outlined above indicates that the original purpose was something
else. One can only assume that various legislators recognized the serious curtail-
ment of the rights to have compulsory process and to be confronted by witnesses
against an accused embodied in the original proposal, but one is left puzzied by the
appearance of the antitrust exception as the resolution moved through the legis-
lature and even more puzzled that anyone thought that this limited exception was
important enough to justify a constitutional amendment.

Explanation

Section 10 lists the major components of a fair criminal trial. They are copied,
often verbatim, from the Fifth and Sixth Amendments to the United States
Constitution, and all but two—grand jury indictment and impartial jury—have
been incorporated into the Fourteenth Amendment and thus apply against the
states under the same standards applied to the federal government. Each compon-
ent is discussed separately in the following pages.

The list in Section 10 does not exhaust the components of a fair trial. Some are
found in other sections of this article (e.g., the jury trial guarantee in Sec. 15), but
the bulk are found in the Due Process Clause of the Fourteenth Amendment. For
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example, the United States Supreme Court has held it violative of due process to
try a mentally incompetent defendant (Pate v. Robinson, 383 U.S. 375 (1966)), to
convict before a biased judge (Tumey v. Ohio, 273 U.S. 510 (1927)), for a
prosecutor to suppress exculpatory evidence (Brady v. Maryland, 373 U.S. 83
(1963)), to deny a change of venue to permit the impartial trial of a misdemeanor
(Groppi v. Wisconsin, 400 U.S. 505 (1971)), and to adjudicate juvenile delin-
quency under a proof burden of less than beyond a reasonable doubt (In re Winship,
397 U.S. 358 (1970).) Due process is a flexible concept (see the Explanation of Sec.
19) and it is likely that the Supreme Court, while insisting on the presence of the
seven incorporated components, will also continue measuring state criminal
proceedings against the evolving standards of that process which is the due of
defendants in criminal trials.

Speedy trial. The right to a speedy criminal trial was recognized in the Magna
Carta and appeared in the first American colonial bill of rights, that of Virginia of
1776. Although originally developed to protect the accused from an oppressive
government, a speedy trial also benefits society by clearing crowded court dockets,
deterring future criminality by the example of condemnation swiftly following
offense, and moving the guilty defendant from unproductive pretrial confinement
to rehabilitation in a penal institution. Not surprisingly the accused often does not
want a speedy trial, preferring to remain at large on bail, hoping the prosecution’s
witnesses will forget or become unavailable. Nevertheless, the speedy trial right of
the Sixth Amendment has been incorporated into the Fourteenth Amendment and
thus binds the states as well as the federal government (Klopfer v. North Carolina,
386 U.S. 213 (1967)). For a comprehensive discussion of the values protected by
this right, see Barker v. Wingo (407 U.S. 514 (1972)).

Following the lead of Barker, the Texas Court of Criminal Appeals examines
four factors when faced with a claim of denial of a speedy trial: the length of the
delay, the reason for it, whether the defendant demanded a speedy trial, and
whether prejudice resulted from the delay. Thus a year’s delay between indictment
and trial was held acceptable, although defendant was in jail the entire period,
because it was not shown to be intentional and defendant did not demand a speedy
trial during the year (Davison v. State, 510 S.W.2d 316 (Tex. Crim. App. 1974)).

The ultimate sanction for violation of the accused’s right to a speedy trial is
dismissal of the charges. This is a harsh remedy and courts are naturally reluctant
to exercise it. As an alternative the Texas Supreme Court has expressed willing-
ness to order (by writ of mandamus) the immediate commencement of trial when
defendant shows his entitlement to it (Wilson v. Bowman, 381 S.W.2d 320 (Tex.
1964)). Denial of a motion for speedy trial in the trial court is not appealable,
however, until after trial and conviction (Williams v. State, 464 S.W.2d 842 (Tex.
Crim. App. 1971)).

Because of the competing values that the speedy-trial right is intended to
protect, and because the concept itself is ambiguous—trials must be deliberate as
well as speedy—a few jurisdictions have enacted standards to guide the prosecu-
tion and courts in bringing the accused to trial with reasonable dispatch. The
standards approach was pioneered by the American Bar Association’s Minimum
Standards for Criminal Justice, which recommend a tough minded try-or-dismiss
approach. (See Standards Relating to Speedy Trial (1967).)

Public trial/impartial jury. Although minted by different processes, these rights
are two sides of the same coin. A public criminal trial safeguards against use of the
courts as instruments of persecution, educates the public on the quality of judicial
performance, publicizes the condemnation of malefactors, and occasionally turns
up unknown witnesses for both the accused and state. The distaste for secret trials,
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with their connotation of the Spanish Inquisition and English Court of Star
Chamber, is part of our heritage. If a criminal trial becomes too public, however, it
ceases to be a trial, for, in Mr. Justice Black’s words, ““The very word ‘trial’
connotes decisions on the evidence and arguments properly advanced in open
court. Legal trials are not like elections, to be won through the use of the meeting-
hall, the radio, and the newspaper” (Bridges v. California, 314 U.S. 252, 271
(1941)). Today these rights are seen in conflict, necessitating what Justice Black
called in Bridges the *trying task™ of choosing between a fair trial and a free press.

Texas courts in the last century recognized both rights and implemented them
along traditional lines. The court of appeals discussed the public trial right in
Grimmett v. State (22 Tex. Ct. App. 36, 2 S.W. 631 (1886)), noting that it is not
‘absolute while upholding a trial judge’s expulsion of rowdy spectators. (See also
Kugadt v. State, 38 Tex. Crim. 681, 44 S.W. 989 (1898) (insufficient seats); Price
v. State, 496 S.W.2d 103 (Tex. Crim. App. 1973) (embarassing testimony by
prosecutrix in rape case).) The conviction of a black man for raping a white woman
was overturned in Massey v. State (31 Tex. Crim. 371, 20 S.W. 758 (1892))
because of the presence of a howling lynch mob outside the courtroom during the
trial. On the other hand, a newspaperman’s fine for contempt in publishing trial
testimony contrary to the judge’s restrictive order was set aside in Ex parte
McCormick (129 Tex. Crim. 457, 88 S.W.2d 104 (1935)), as violative of the free
press guarantee.

The United States Supreme Court categorized the public trial right as an
element of due process in In re Oliver (333 U.S. 257 (1948)). In Estes v. Texas (381
U.S. 532 (1965)), Mr. Justice Clark writing for the court assumed Oliver had
incorporated the Sixth Amendment guarantee of a public trial into the Fourteenth
Amendment. Thirteen years after Oliver the court for the first time reversed a
conviction because of prejudicial pretrial publicity (/rvin v. Dowd, 366 U.S. 717
(1961)). It was the trial of Dr. Sam Sheppard, however, that generated the clash of
values, captured by the slogan fair trial versus free press, reverberating today.

Sheppard was convicted of murdering his pregnant wife during what one Ohio
appellate court judge called a *Roman holiday™ for-the news media. His convic-
tion was ultimately reversed by a unanimous Supreme Court, and in the course of
his opinion Mr. Justice Clark remarked, *'From the cases coming here we note that
unfair and prejudicial news comment-on pending trials has become increasingly
prevalent . ... . (Sheppard v. Maxwell, 384 U.S. 333, 362 (1966).) The facts of
Sheppard lent emphasis to the American Bar Association’s Reardon Report, the
product of a study begun in 1964 in response to the massive publicity following the
assassination of President Kennedy. The Reardon committee’s report identified
the critical stages and participants in publicizing criminal trials, considered and
found wanting traditional solutions such as voir dire examination of prospective
jurors, change of venue and continuance, and sequestration of trial jurors, and
recommended a series of specific remedies designed to accommodate the public's
right to know with the defendant’s right to an impartial trial. (American Bar
Association Standards for Criminal Justice, Fair Trial and Free Press (1968).) Like
most compromises this one failed to satisfy the extremists on either side, but most
states nevertheless adopted the bulk of the recommendations.

Since Sheppard representatives of the news media have viewed with alarm the
increasing restrictions (popularly called ‘‘gag orders’) imposed on the reporting of
criminal trials. The Reporters Committee for Freedom of the Press claims that,
between 1966 and 1975, 174 such orders have been issued. Although usually
directed at counsel and law enforcement, some have named newsmen, and at least
one reporter has been jailed for contempt for violating a gag order.

The Supreme Court recently struck down a gag order entered in a sensational
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mass-murder trial, the majority concluding “that the guarantees of freedom of
expression are not an absolute prohibition under all circumstances, but the barriers
to prior restraint remain high and the presumption against its use continues
intact.” (Nebraska Press Ass'n v. Stuart, 427 U.S. 539, 570 (1976).)

Notice. The right of a defendant “to demand the nature and cause of the
accusation against him, and to have a copy thereof,” serves several important
objectives. It furnishes notice of the exact charge against him, thus permitting
preparation of a specific defense. It protects him from prosecution under an
unreasonably vague penal statute. And it helps implement the double jeopardy bar
by fixing the identity of the offense to prevent subsequent prosecution for the same
offense. (See the Explanation of double jeopardy under Sec. 14.) The right to
notice is a clearly established principle of procedural due process under the
Fourteenth Amendment (Cole v. Arkansas, 333 U.S. 196 (1948)), and later cases
have treated this Sixth Amendment right as incorporated in the Fourteenth
Amendment.

The wording of the Texas notice right—defendant must demand a copy of the
accusation to get it—persuaded the court of criminal appeals in an early case that
failure to make timely demand waived the right. (Albrigo v. State, 29 Tex. Crim,
143, 15 S.W. 408 (1890).) The current statute (C.C.P. ch. 25) reflects this holding,
but as a practical matter counsel invariably obtains the necessary copy and litiga-
tion in this area involves the sufficiency of the indictment or information or the
adequacy of preparation time allowed before trial and seldom whether defendant
or his counsel received notice of the accusation.

A few Texas courts have cited the notice requirement as the basis for the void-
for-vagueness doctrine. For example, the court in Ex parte Meadows (131 Tex.
Crim. 592, 100 S.W. 702 (1937)) struck down as unconstitutionally vague a traffic
ordinance punishing driving “in such a manner as to indicate a willful and wanton
disregard for the safety of persons and property . ...” The United States Supreme
Court found similar support for the doctrine in the Sixth Amendment’s parallel
phrase in United States v. L. Cohen Grocery Co. (255 U.S. 81 (1921)), but
application of the void-for-vagueness doctrine against state law rests on the Due
Process Clause of the Fourteenth Amendment. (See, e.g., Winters v. New York,
333 U.S. 507 (1948); Lanzetta v. New Jersey, 306 U.S. 451 (1939).)

Self-incrimination. Wigmore traces the origins of the self-incrimination privi-
lege to “two distinct and parallel lines of development” in English history. The
first was the jurisdictional struggle between ecclesiastical and common law courts,
a struggle begun in the reign of William the Conqueror and illustrated by opposi-
tion to Elizabeth’s High Commission in Causes Ecclesiastical and Court of Star
Chamber, both of which employed the ex officio oath procedure to compel an
accused to incriminate himself. John Lilburn’s famous sedition trial before the
Court of Star Chamber in 1637 focused Puritan opposition on the ex officio oath
and led to the Long Parliament’s abolition of the Chamber in 1641. The second line
of development—opposition to pretrial examination of the accused, usually in
secret, by the prosecution in the common law courts—is harder to trace, but it did
not begin until the middle of the 17th century, perhaps as a fallout from the ex
officio oath opposition, and the self-incrimination privilege was not included in the
English Declaration of Rights of 1689. (8 Wigmore, Evidence § 2250 (McNaughton
rev., 1949).) The privilege did appear in the constitutions of seven American
colonies before 1789, but this is explained as reaction to procedure in the royal
prerogative courts of the colonies rather than as an inheritance from England
(Pittman, “The Colonial and Constitutional History of the Privilege Against Self-
Incrimination in America,” 21 Va. L. Rev. 763 (1935)). The privilege against self-
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incrimination was included in the Constitution of the Republic of Texas and has
appeared in every constitution since.

Mr, Justice Goldberg, writing for the court in Murphy et al v. Waterfront
Commission of New York Harbor (378 U.S. 52 (1964)), concluded that the privilege
against self-incrimination was founded ‘“‘on a complex of values.” These include the
frustration of anti-belief laws and the fishing expeditions and the third-degree
methods often employed to enforce them—policies grounded in the privilege’s
history—together with a principal tenet of American political philosophy, traceable
to John Locke and other 17th and 18th century thinkers, that government should
leave the individual alone until there is good cause—not supplied by the individual,
-however—to intervene in his affairs.

Texas courts developed the case law of the self-incrimination privilege along
traditional lines. The privilege is available to both accused and witness in both
criminal and civil proceedings. It also extends to certain pretrial proceedings—the
grand jury investigation, for example, Ex parte Muncy (72 Tex. Crim. 541, 163
S.W. 29 (1914))—and to legislative investigations, Ferrantello v. State (158 Tex.
Crim. 471, 256 S.W.2d 587 (1952)). The privilege is personal to the claimant—it
cannot be asserted by another in his behalf, Duncan v. State (40 Tex. Crim. 591, 51
S.W. 372 (1899))—and can be waived. Pyland v. State (33 Tex. Crim. 382,26 S.W.
621 (1894)). The privilege is unavailable if immunity from prosecution has been
granted, limitations bars prosecution, or if the claimant has been acquitted of the
offense. (Ex parte Copeland, 91 Tex. Crim. 549, 240 S.W. 314 (1922); Ex parte
Muncy, 72 Tex. Crim. 541, 163 S.W. 29 (1913).)

In 1964 the United States Supreme Court federalized the privilege against self-
incrimination, holding in Mallov v. Hogan (378 U.S. 1) that the Fourteenth
Amendment’s Due Process Clause incorporated the Fifth Amendment privilege
and applied it against the states. Since then federal rather than state judge-made
law has defined the scope and application of the privilege. For example, although
many states permitted their prosecutors to comment on a detendant’s failure to
take the stand and testify in his own defense. this had long been forbidden in
tederal courts and in Griffin v. California (380 U.S. 609 (1963)), the Supreme
Court held it detrimental to exercise of the privilege in state courts. In a series of
cases decided in 1966 and 1967 the court also made it clear that the privilege is
testimonial only and does not prohibit compulsory extraction of physical evidence.
(See Schmerber v. California, 384 U.S. 757 (1966) (blood sample); United States v.
Wade, 388 U.S. 218 (1967) (voice exemplar); Gilbert v. California, 388 U.S. 263
(1967) (handwriting exemplar).)

The McCarthy congressional investigations of the 1950s seriously challenged
the value of the self-incrimination privilege. (For a sturdy defense of the privilege
in the face of this challenge, by Harvard Law School dean and later United States
Solicitor General Erwin N. Griswold. see The 5th Amendment Today (Cambridge:
Harvard Univ. Press, 1955).) The privilege survived, however, to be vindicated by
the Supreme Court in Miranda v. Arizona (384 U.S. 436 (1966)). its high-water
mark to date that imposed elaborate safeguards on custodial interrogation by the
police. But the controversy continues as law enforcement in Texas, to cite a recent
manitestation, seeks the free admissibility of oral confessions. admissibility long
denied by statute to turther that ~eomplex of values™ protected by the privilege
against self-incrimination.

Counsel. “Representation by counsel is crucial to the effectuation of all the
other procedural protections which the legal system offers to the defendant. It
‘those protections are to be meaningful and not merely a sham, it is essential that
each defendant have legal assistance to realize their intended benefits.” (American
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Bar Association Project on Minimum Standards for Criminal Justice. Providing
Defense Services, p. 13 (1967).) Although this seems a truism today. counsel was
not allowed (much less furnished) Englishmen in all felony trials until Parliament
so provided by statute in 1836.

The plight of the indigent defendant unable to retain counsel led to the
federalization and extensive elaboration of this right. The process began in Powell -
v. Alabama (287 U.S. 45 (1932)), in which the court held that failure to furnish
counsel to the Scottsboro boys, voung blacks accused of raping two white women.
violated the Due Process Clause of the Fourteenth Amendment. It continued
through the “'special circumstances’ test of Betts v. Brady (316 U.S. 455 (1942)) to
the landmark decision in Gideon v. Wainwright (372 U.S. 335 (1963)). holding that
the Sixth Amendment’s right to counsel applied to the states through the Four-
teenth Amendment and that counsel must be furnished indigents in all felony
prosecutions. Most recently, in Argersinger v. Hamlin (407 U.S. 25 (1972)). the
court extended the right to forbid imprisonment of an indigent defendant not
furnished counsel in his misdemeanor trial. (The Texas right has been somewhat
broadened by statute: if imprisonment is a permissible punishment. whether or not
actually imposed. counsel must be furnished. Code of Criminal Procedure art.
26.04.)

In elaborating the right to counsel the United States Supreme Court has relied
on three different constitutional bases. Powell, as noted, was bottomed on due
process, while in Gideon the court incorporated the Sixth Amendment's express
guarantee (originally applicable to the federal government alone) into the Four-
teenth to apply it against the states. In Douglas v. California (372 U.S. 353
(1963)), the court read the Equal Protection Clause to require furnishing counsel
to an indigent for his matter-of-right appeal from conviction; the court reasoned
that since solvent defendants could retain counsel for their appeals the state. to
avoid discriminating on the basis of wealth, had to furnish counsel for indigents.
(The equal protection base has fallen into disuse in recent years. See Ross v.
Moffiut, 417 U.S. 600 (1974).) The court has also used the right-to-counsel guaran-
tee to vindicate other rights—for example, self-incrimination (Miranda v. Arizona,
384 U.S. 486 (1966)) and confrontation (United States v. Wade, 388 U.S. 218
(1967)).

In addition to the trial proper. the court has identified various “critical stages ™
of the criminal process at which counsel must be furnished the indigent. These
include the initial appearance dnd preliminary hearing before a magistrate (White
v. Maryland, 373 U.S. 59 (1963); Coleman v. Alabama, 399 U.S. | (1970)).
arraignment before the trial judge (Hamilton v. Alabama, 368 U.S. 52 (1961)).
sentencing (Mempa v. Rhay, 389 U.S. 128 (1967)). and, as noted, the appeal ot
right (Douglas v. California). Finally, the court has continued its due process
review of the counsel issue, requiring its furnishing when necessary to ensure
tundamental fairness, as in parole and probation revocation hearings (Morrissey v.
Brewer, 408 U.S. 471 (1972); Gagnon v. Scarpelli, 411 U.S. 778 (1973)). and quasi-
criminal proceedings like juvenile delinquency adjudications (In re Gaulr, 387
U.S. 1 (1967)).

Although the right to counsel may be waived, proof of waiver must be clear and
convincing, and in fact there is a presumption against waiver. (See. e.g., Johnson
v. Zerbst, 304 U.S. 458 (1938); Ex parte Bird, 457 S.W.2d 559 (Tex. Crim. App.
1970).) Curiously, the Texas Constitution is one of the few whose wording makes
clear that a defendant is entitled to represent himself without counsel. The Su-
preme Court recently accorded this right of self-representation federal constitu-
tional status, with the dissenters noting. not a little ironically, that the ¢ircle since
Powell v. Alabama (287 U.S. 45 (1932)) has run full course (Faretta v. California,
422 U.S. 806 (1975)).
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The right to counsel is the right to effective counsel, and the court of criminal
appeals early held, for example, that allowing counsel inadequate time to prepare
a defense violated this right (Turner v. State, 91 Tex. Crim. 627, 241 S.W. 162
(1922)). More recent litigation has questioned the competence of counsel in a
particular case, with both state and federal courts on occasion reversing a convic-
tion because of gross incompetence in representing the defendant. (See Craig,
“Ineffective Counsel in Texas and the Federal Courts,” 1 Am. J. Crim. L. 60
(1972).)

The obligation to furnish counsel for indigents in criminal prosecutions has
considerably strained state and local government treasuries. Two systems presently
compete: assigned counsel, in which lawyers are chosen from a roster, usually by
the trial judge to defend or appeal a particular case, and compensated according to
a fee schedule like Code of Criminal Procedure art. 26.05; and public defender, in
which lawyers are employed full-time by state or local government, much as the
district attorney and his assistants, but to defend rather than to prosecute. The
Criminal Justice Act of 1964, an innovator in this area, mandated that each federal
judicial district establish one or the other system and at present federal courts in
Texas are opting for the public defender.

Confrontation and compulsory process. The right of a defendant to confront the
witnesses against him was well established at common law. Stephen recounts the
1603 treason trial of Sir Walter Raleigh, in which the Crown’s principal witness was
not called to testify although he had earlier retracted the written accusation
admitted in evidence, as an example of abuse leading to development of the right.
(1 Sir James Stephen, A History of the Criminal Law of England, pp. 333-36
(London: Macmillan, 1883).) Texas courts recognized the common law origin of
the right, Garcia v. State (151 Tex. Crim. 593, 210 S.W.2d 574 (1948)), several
years before it was held specifically incorporated in the Fourteenth Amendment’s
Due Process Clause. (See Pointer v. Texas, 380 U.S. 400 (1965).)

The confrontation right includes by implication the right of the defendant to be
present at the trial so he can observe the demeanor of and cross examine his
accusers (Cason v. State, 52 Tex. Crim. 220, 106 S.W. 337 (1907); Kemper v. State,
63 Tex. Crim. 1, 138 S.W. 1025 (1911)). It follows therefore that the confrontation
right is denied if defendant cannot understand the witness or is unconscious when
the witness testifies (Garcia v. State supra (Spanish-speaking defendant); Reid v.
State, 138 Tex. Crim. 34, 133 S.W.2d 979 (1939) (epileptic)). The right is not
absolute, however, so that a trial judge’s expulsion of a disruptive defendant after
repeated warnings did not violate it ({llinois v. Allen, 397 U.S. 337 (1970)), and
the well-recognized common law exceptions, such as those admitting dying and
spontaneous declarations, are part of it. (See Burrell v. State, 18 Tex. 713 (1857);
Tezeno v. State, 484 S.W.2d 374 (Tex. Crim. App. 1972); see also Carver v. State,
510 S.W.2d 349 (Tex. Crim. App. 1974).) The curious Texas exception for
antitrust prosecutions, whose historical origins are obscure, has never been liti-
gated but is probably subject to federal constitutional objection under cases like
Pointer and Barber v. Page (390 U.S. 719 (1968)).

“The right to offer the testimony of witnesses, and to compel their attendance,
if necessary, is in plain terms the right to present a defense.” This right, set out in
the Sixth Amendment, was held incorporated in the Fourteenth, and thus appli-
cable against the states, in Washington v. Texas (388 U.S. 14, 19 (1967)), which
struck down a state law barring a defendant’s use of his coparty to testify in his
defense. A defendant is entitled to have his witnesses appear in court, and an
admission from the prosecution that they would testify as defendant asserts is no
substitute for the effect of their presence before the jury (DeWarren v. State, 29
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Tex. 465 (1867)). In fact, the court of criminal appeals has asserted (in dictum) that
courts have inherent power to compel the attendance of witnesses to protect this
right. (See Bludworth v. State, 168 Tex. Crim. 549, 330 S.W.2d 436, 4 (1959).)
Most states, including Texas, have adopted the Uniform Act to Secure Attendance
of Witnesses from Without State, and the legislature recently increased nonresi-
dent witness fees, with the state taking over their payment (C.C.P. arts. 24.28,
35.27).

Indictment by grand jury. Historians disagree about the precise origin of the
grand jury. Maitland saw it as a Norman innovation, growing out of the frank-
pledge system introduced by William the Conqueror, under which lesser freemen
were formed into groups of ten and made collectively responsible for one another’s
conduct. More recent studies have traced the grand jury to a Saxon institution,
accusation by the 12 leading thanes (knights) of the county, codified in the Laws of
Ethelred. All agree, however, that it was the Assize (Royal Ordinance) of Claren-
don of 1166 that formalized the pactice of choosing 12 representatives of each
hundred (parish) in every county to *‘present”’ to the authorities all those suspected
of committing offenses. (See Sir Geoffrey Cross and C. D. G. Hall, The English
Legal System, pp. 34-37 (London: Butterworths, 4th ed., 1964).)

Although the right to grand jury indictment is detailed in the Fifth Amendment
to the United States Constitution, the Constitution of the Texas Republic did not—
uncharacteristically—copy its phraseology. Perhaps this was because the right was
so well established at common law, a body of law the early Texans eagerly
substituted for the many abuses they attributed to Spanish and Mexican law. Be
that as it may, grand jury indictment for felonies was the invariable practice long
before the present constitution detailed the right in its traditional wording and the
court of appeals found the presentment of a valid indictment essential to the
jurisdiction of the district court (Rainey v. State, 19 Tex. Ct. App. 479 (1885)).

Of all the fair trial components listed in Section 10 the grand jury has been most
often and heavily criticized—as a dilatory anachronism surviving today merely as a
publicity tool and rubber stamp of the prosecutor. Its defenders counter, on the
other hand, that the grand jury stands between a potentially oppressive govern-
ment and its citizens. Several states have abolished the grand jury (England did so
in 1948), substituting an information presented by the prosecutor to commence a
felony trial. (The Supreme Court held in Hurtado v. California, 110 U.S. 516
(1884), that grand jury indictment was not an element of the Fourteenth Amend-
ment due process applicable to the states.) In response to the delay the grand jury
process often entails, the Texas Legislature in 1971 enacted a statute permitting a
waiver of indictment in noncapital felonies. (See C.C.P. art. 1.141.) This statute
was upheld in King v. State (473 S.W.2d 43 (Tex. Crim. App. 1971)).

Comparative Analysis

Except for the grand jury indictment requirement, most state constitutions, and
the Model State Constitution, duplicate the fair trial components listed in Section
10. A tabulation of state constitutional provisions matched to the components
follows: Speedy trial—44; public trial—44; impartial jury—44; notice—47; self-
incrimination—48; counse}l—49; confrontation—49; compulsory process—47;
grand jury indictment—25 (of which nine permit the legislature to limit the types
of offenses to which it applies).

Author's Comment

Again with the exception of the grand jury indictment requirement, most agree
that the fair trial components of this section, deeply rooted as they are in our
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political and legal heritage, are worth preserving. Perhaps a somewhat fewer
number are content with the judiciary’s (especially at the federal level) interpreta-
tion and application of the components in specific cases, but that process, too, is at
the heart of our constitutional and federal system of government, with its inevi-
table tension between society’s rights and those of the individual, and between the
state and federal governments, and that tension is a price most people willingly pay
to live in a free society.

The tension between fair trial and law and order (to use the current slogan)
regularly changes focus and intensity. In the 1950s the self-incrimination privilege
was under serious attack, to emerge stronger than ever as an incorporated com-
ponent of Fourteenth Amendment due process. The following decade witnessed,
through the instrument of the Warren court, a great intensification of interest in
the procedural rights of criminal defendants. Today the focus has shifted to a
confrontation between free press and fair trial. Certainly the future will produce
new clashes between competing values. As a nation we can reflect with pride on
our past resolution of these clashes. Anchored in this past we can tackle the
challenges of the future with considerably more confidence.

Sec. 11. BAIL. All prisoners shall be bailable by sufficient sureties, unless for
capital offenses, when the proof is evident; but this provision shall not be so construed
as to prevent bail after indictment found upon examination of the evidence. in such
manner as may be prescribed by law.

Sec. I'la. MULTIPLE CONVICTIONS; DENIAL OF BAIL. Any person accused -
of a felony less than capital in this State, who has been theretofore twice convicted of a
telony, the second conviction being subsequent to the first, both in point of time of
commission of the offense and conviction therefor may, after a hearing, and upon
evidence substantially showing the guilt of the accused, be denied bail pending trial, by
any judge of a court of record or magistrate in this State; provided, however, that if the
accused is not accorded a trial upon the accusation within sixty (60) days from the time
of his incarceration upon such charge, the order denying bail shall be automatically set
aside, unless a continuance is obtained upon the motion or request of the accused;
provided, further, that the right of appeal to the Court of Criminal Appeals of this
State is expressly accorded the accused for a review of any judgment or order made
hereunder.

History

Section 11 enlarges common law provisions regarding bail. The Constitution of
1836 protected the right to bail with substantially the same exceptions as the
present Section 11 and intervening variations are not of contemporary significance.
Section 11a, adopted in 1956, serves as a limitation upon the right of the accused in
the interest of protecting society.

Explanation

Bail in criminal cases is “‘delivery or bailment of a person to his sureties on their
giving, together with himself, sufficient security for his appearance, he being
supposed to continue.in their friendly custody instead of going to jail,” (8 Corpus
Juris Secundum 48, relying on Blackstone). Bail serves two main purposes: (1) it
prevents innocent persons from being jailed and thus in effect punished, for
defendants are presumed innocent until proven guilty; (2) it secures the presence
ot the accused at the proceedings against him. To protect the right in Section 11,
Section 13 prohibits excessive bail.  The constitutional right to bail does not
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political and legal heritage, are worth preserving. Perhaps a somewhat fewer
number are content with the judiciary’s (especially at the federal level) interpreta-
tion and application of the components in specific cases, but that process, too, is at
the heart of our constitutional and federal system of government, with its inevi-
table tension between society’s rights and those of the individual, and between the
state and federal governments, and that tension is a price most people willingly pay
to live in a free society.

The tension between fair trial and law and order (to use the current slogan)
regularly changes focus and intensity. In the 1950s the self-incrimination privilege
was under serious attack, to emerge stronger than ever as an incorporated com-
ponent of Fourteenth Amendment due process. The following decade witnessed,
through the instrument of the Warren court, a great intensification of interest in
the procedural rights of criminal defendants. Today the focus has shifted to a
confrontation between free press and fair trial. Certainly the future will produce
new clashes between competing values. As a nation we can reflect with pride on
our past resolution of these clashes. Anchored in this past we can tackle the
challenges of the future with considerably more confidence.

Sec. 11. BAIL. All prisoners shall be bailable by sufficient sureties, unless for
capital offenses, when the proof is evident; but this provision shall not be so construed
as to prevent bail after indictment found upon examination of the evidence. in such
manner as may be prescribed by law.

Sec. I'la. MULTIPLE CONVICTIONS; DENIAL OF BAIL. Any person accused -
of a felony less than capital in this State, who has been theretofore twice convicted of a
telony, the second conviction being subsequent to the first, both in point of time of
commission of the offense and conviction therefor may, after a hearing, and upon
evidence substantially showing the guilt of the accused, be denied bail pending trial, by
any judge of a court of record or magistrate in this State; provided, however, that if the
accused is not accorded a trial upon the accusation within sixty (60) days from the time
of his incarceration upon such charge, the order denying bail shall be automatically set
aside, unless a continuance is obtained upon the motion or request of the accused;
provided, further, that the right of appeal to the Court of Criminal Appeals of this
State is expressly accorded the accused for a review of any judgment or order made
hereunder.

History

Section 11 enlarges common law provisions regarding bail. The Constitution of
1836 protected the right to bail with substantially the same exceptions as the
present Section 11 and intervening variations are not of contemporary significance.
Section 11a, adopted in 1956, serves as a limitation upon the right of the accused in
the interest of protecting society.

Explanation

Bail in criminal cases is “‘delivery or bailment of a person to his sureties on their
giving, together with himself, sufficient security for his appearance, he being
supposed to continue.in their friendly custody instead of going to jail,” (8 Corpus
Juris Secundum 48, relying on Blackstone). Bail serves two main purposes: (1) it
prevents innocent persons from being jailed and thus in effect punished, for
defendants are presumed innocent until proven guilty; (2) it secures the presence
ot the accused at the proceedings against him. To protect the right in Section 11,
Section 13 prohibits excessive bail.  The constitutional right to bail does not
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extend to every situation. Section 11 itself states that bail may be denied in capital
cases “‘when the proof is evident.” The burden is upon the state to establish that
proof, which is “‘that the accused, with cool and deliberate mind and formed
design, maliciously killed the deceased and that, upon a hearing of the facts before
the court, a dispassionate jury would, upon such evidence, not only convict but
would assess the death penalty” (Ex parte Colbert, 452 S.W.2d 454, 455 (Tex.
Crim. App. 1970)). Obviously, this dictum must be adjusted to the decision of the
United States Supreme Court that the death penalty as it presently operates is
unconstitutional (Furman v. Georgia, 408 U.S. 238 (1972)). The constitutional
right to bail does not reach one held for extradition (Ex parte Erwin, 7 Tex. Crim.
288 (1879)); one who has been convicted and is appealing his case (Ex parte Ezell,
40 Tex. 451 (1874)); or one held for hearing on revocation of probation (Valdez v.
State, 508 S.W.2d 842 (Tex. Crim. App. 1973)).

Section 1la responds to the fear that persons out on bail will continue to
commiit crimes while awaiting trial, and thus in the interest of society the section
diminishes the individual’s right to freedom. In the only reported case under
Section 11a, the court of criminal appeals upheld a denial of bail to an accused with
two felony convictions less than capital (Ex parte Miles, 474 S.W.2d 224 (Tex.
Crim. App. 1971)). In response to the complaint that Section 1la discriminates
and hence presumably violates equal protection, the court held the classification in
Section 11a to be reasonable.

Comparative Analysis

Some 49 states prohibit excessive bail and 41 provide generally for bail in all
but capital cases. The Eighth Amendment to the United States Constitution
prohibits excessive bail, but it has never been settled whether this means that
congress must authorize bail or only that if congress does authorize bail it may not
be excessive. No other state has anything resembling Section 11a.

Author's Comment

The long established right to reasonable bail is an essential ingredient of our
system of justice in which the individual is presumed innocent until proven guilty.
Society may conclude that under certain circumstances it is so endangered by the
freedom of a suspect that he cannot be released. Obviously such exceptions should
be made with the greatest caution.

In recent years much dissatisfaction with the operation of bail systems has been
expressed. This criticism is directed, it is submitted, not at the basic right to bail
but at the way courts grant bail, the administration of the system, and the
operations of bondsmen.

If there is any substance to the frequently made argument that constitutions
should be drawn in general terms then Section 1la is a horror of horrors. The
draftsmen faced the difficult task of making their point without undermining the
rights of bail for ordinary defendants. This result suffers from statutory rigidity in
the worst sense. Constitutions drawn like this cannot long endure.

Sec. 12. HABEAS CORPUS. The writ of habeas corpus is a writ of right, and shall
never be suspended. The Legislature shall enact laws to render the remedy speedy and
effectual.

History

The writ of habeas corpus has been said to antedate the Magna Carta. It was
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strengthened against judicial qualification by the famous Habeas Corpus Act of 31
Car. II (1697). The United States Constitution recognized the writ and limited its
suspension (Art. I, Sec. 9). Similarly, the Texas Constitution of 1836 stated that
the “‘privilege of the writ of habeas corpus shall not be suspended except in cases of
rebellion or invasion the public safety may require it.”” (Declaration of Rights,
Tenth Section.) This guarantee appeared in substantially the same form until 1876
when the *“*privilege” became a *‘right” subject to no exceptions. The changes-were
a reaction to arbitrary denials of the writ by the Reconstruction government and to
suspension of the writ as well. Thus in the Convention of 1875 members argued for
no suspension. Mr. Stockdale said if the provision were not adopted, the writ of
habeas corpus “would be suspended by arbitrary power as they had seen it in too
many instances during the last fifteen years” (Debates, p. 237). Mr. DeMorse
added,

It was the only security remaining for the liberty of the citizen, and he hoped never
again to se¢ upon the continent of America such action as was taken during Mr.
Lincoln’s administration, when men were picked up from the streets and immured in
dungeons without knowledge of the offense with which they were charged. and
continued in prison without intimation to their families or their friends as to their
whereabouts or the crime until released at the pleasure of the authorities (P. 294).

Explanation

The law of habeas corpus is essentially uncomplicated but, in the last three or
four decades, has become controversial in the area of constitutional review of
criminal convictions. In essence, the writ of habeas corpus is a command by a judge
to someone holding a person in custody to produce that person in court in order to
establish by what legal authority the person is held. Thus, the writ is available to
prevent the sort of wholly unlawful detention discussed in the 1875 Convention.
The writ is also a means for contesting denial of bail, excessive bail, the validity of
an extradition warrant, and any wholly illegal action which brought about deten-
tion.

The writ is not the means for raising legal questions appropriately raised
elsewhere. To take an extreme example, a person convicted in a regular trial
cannot immediately obtain a writ of habeas corpus on the grounds that there were
fatal errors in the trial. Rather, the convicted person must appeal to a higher court.
In the technical terminology of the law, one cannot mount a collateral attack—
here the writ—when a direct attack is available—here an appeal. A less extreme
example is a claim of double jeopardy. A person who claims that he is in custody
for an offense for which he has already been tried cannot rely on the writ; he must
raise the point in defense in proceedings in the new case. (But note the exception
discussed below.)

It is in the area of collateral versus direct attack that use of the writ has become
controversial. The controversy arose because the United States Supreme Court
began to allow the use of the writ in United States courts to attack convictions in
state courts allegedly obtained unconstitutionally. This course could be followed
even when, in the course of the direct attack by appeal, the convicted person had
tried to get a hearing by the United States Supreme Court and had been turned
down. There is nothing wrong with the theory; a person unconstitutionally held in
custody is obviously entitled to release on a writ of habeas corpus. (A different
theoretical question arises when a new rule of law is announced; are all those in
custody entitled to release even if their cases were completed prior to the announce-
ment of the new rule? For an extended discussion of the problem, see Linklerter v.
Walker, 381 U.S. 618 (1965).) The practical problem is that persons in prisons have
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flooded the courts, federal and state, with applications for writs of habeas corpus.
The principal means of coping with this problem is to turn aside applications that are
trivolous, no different from earlier applications, or otherwise without merit.
(For a recent example, see Ex parte Carr, 511 S.W.2d 523 (Tex. Crim. App.
1974).) Nevertheless, the courts recognize the importance of the writ and are
willing to cut through technicalities to do justice. In a recent case the court of
criminal appeals held in favor of a prisoner who, representing himself, argued that
one of his guilty pleas entered several years earlier should be set aside on grounds
of double jeopardy (Ex parte Scelles, 511 S.W.2d 300 (Tex. Crim. App. 1974)).

Comparative Analysis

Nine other states absolutely prohibit suspension of the writ. All other states
contain an exception that is the same as or similar to the exception contained in the
United States Constitution. (See the preceding History.)

Author’'s Comment

The writ of habeas corpus, a basic writ of English liberty, may still occasionally
serve as a shield against political oppression. At least the salutary history of its
protective influence in the past is reassuring. Although many statutes and consti-
tutional rules serve to protect the citizen from illegal detention, the writ of habeas
corpus is still available to protect him from such detention whether through
oversight or willful abuse of authority.

Sec. 13. EXCESSIVE BAIL OR FINES; CRUEL AND UNUSUAL PUNISH-
MENT; REMEDY BY DUE COURSE OF LAW. Excessive bail shall not be re-
quired, nor excessive fines imposed. nor cruel or unusual punishment inflicted. All
courts shall be open, and every person for an injury done him, in his lands, goods.
person or reputation, shall have remedy by due course of law.

History’

Except for a change of “‘or” to ‘'nor™ in 1845 and thereafter, the words of
Section 13 have appeared unchanged in every Texas constitution. The first sen-
tence of Section 13 almost exactly repeats the wording of the Eighth Amendment
to the United States Constitution. (The Eighth Amendment says “cruel and
unusual.”’) The second sentence may be traced to the Magna Carta.

Explanation

Section 13 sets out five guarantees: (1) freedom from excessive bail, (2)
freedom from excessive fines, (3) freedom from cruel and unusual punishments, (4)
the guarantee of open courts, and (5) the right to remedy by due course of law. The
Fourteenth Amendment, it would seem, may extend federal protection in each of
these categories, the first three through incorporation of the Eighth Amendment
and the last two directly through the Due Process Clause.

(1) Freedom from Excessive Bail. If bail is excessive then the right to bail
extended by Section 11 is effectively nullified. On principle, bail should be suffi-
cient only to assure the appearance of the accused at his trial. To guide in meeting
constitutional requirements, the legislature has enacted the following rules:

(1) The bail must be sufficiently high to give reasonable assurance that the
undertaking will be complied with.
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(2) The power to require bail is not to be so used as to make it an instrument
of oppression.

(3) The nature of the offense and the circumstances under which it was com-
mitted are to be considered.

(4) The ability to make bail is to be considered, and proof may be taken upon this
point. (C.C.P. art. 17.15)

The reasonableness of bail depends upon all of the circumstances. For an
indigent, very little bail may be excessive. Thus the Code of Criminal Procedure
provides that persons may be released upon their promise to appear at trial. For
them, as on the issue of excessiveness generally, family and community ties and
whether the individual has a job weigh heavily. The nature of the crime or crimes
charged and the punishment that may be assessed affect the limit of reasonableness
(Ex parte Alba, 469 S.W.2d 188 (Tex. Crim. App. 1971)). Hence the ability of the
accused to make bail is not the sole criterion of setting the amount, although
before he will be heard to apply for a reduction he must try to make bond at the
original amount (Ex parte De Leon, 455 S.W.2d 260 (Tex. Crim. App. 1970); Ex
parte Roberts, 468 S.W.2d 410 (Tex. Crim. App. 1971)).

(2) Freedom from Excessive Fines. This provision has seldom protected per-
sons upon whom fines were levied. In ordinary criminal prosecutions the court is
obviously limited by the maximum fine fixed by law but this is a matter of statutory
authority and does not involve Section 13. The constitutional rule was stated by the
supreme court: ‘‘Prescribing fines and other punishment which may be imposed
upon violators of the law is a matter peculiarly within the power and discretion of
the Legislature, and courts have no right to control or restrain that discretion,
except in extraordinary cases, where it becomes so manifestly violative of the
constitutional inhibition as to shock the sense of mankind” (State v. Laredo Ice
Co., 96 Tex. 461, 467, 73 S.W. 951, 953 (1903)). This proviso sounds like Justice
Frankfurter’s “shock the conscience” test for due process violations. (See Rochin
v. California, 342 U.S. 165, 172 (1952).)

Apparently in no instance have fines imposed in ordinary criminal prosecutions
been held constitutionally excessive. However, litigants, opposing statutory penal-
ties attached to the violation of tax or regulatory acts, derived some comfort from
several cases which applied Section 13 (State v. Galveston H. & S. A. Ry. Co., 100
Tex. 153,97 S.W. 71 (1906) (tax penalty); Gulf Union Oil v. Isbell, 205 S.W.2d 105
(Tex. Civ. App.—Austin 1947), rev’d on other grounds 209 S.W.2d 762 (Tex.
1948) (possible penalty payable before revival of a forfeited corporate charter)).
Use of Section 13 to protect such private pecuniary interests rather than personal
interests seems questionable. In any case judicial interest in this aspect of Section
13 was always slight and in recent years it seems to have faded away.

(3) Freedom from Cruel or Unusual Punishment. A study of English history
reveals ample examples of cruel and unusual punishments. Most of these barba-
rous practices have long since been discontinued. The question today is what is
cruel and unusual under current moral standards. An early Texas opinion cited
Cooley’s dictum with approval:

Probably any punishment declared by statute for an offense which was punishable
in the same way at common law could not be regarded as cruel or unusual, in the
constitutional sense; and probably any new statutory offense may be punished to the
extent and in the mode permitted by the common law for offenses of a similar nature.
But those degrading punishments which in any state have become obsolete before its
existing constitution was adopted. we think, may well be held forbidden by it, as cruel
and unusual. (Martin v. Johnston, 33 S.W. 306, 309 (Tex. Civ. App. 1895, no writ)).
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Until fairly recently claims of cruel or unusual punishment were unsuccesstul.
(The one exception was a 1910 case invalidating a Philippine statute prescribing 10
to 20 'years imprisonment for making a false entry in a public record, a much
harsher penalty than that imposed for other more serious crimes (Weems v. United
States, 217 U.S. 349)). This is riot surprising, since the general trend in society has
been toward less harsh punishments. In Texas there was a period when juries
imposed ridiculous terms of imprisonment under statutes setting no maximum
limit. For example, the term imposed in Rodriguez v. State was 1500 years (509
S.W.2d 625 (Tex. Crim. App. 1974)). The opinion in that case noted that these
sentences had always been upheld simply because a prisoner is eligible for parole
after serving one-third of the sentence or 20 years, whichever comes first. More-
over, the court noted that this nonsense has been ended by the new Texas Penal
Code, which limits terms to a maximum of 99 years (sec. 12.32).

The United States Supreme Court has led the way in finding cruel and unusual
punishment in areas not covered by the traditional statement previously quoted. A
harbinger of things to come was Francis v. Resweber (329 U.S. 459 (1947)), where
the court held five-to-four that it was not cruel and unusual punishment to re-order
electrocution after the first attempt failed through an accidental failure of the
equipment. Since then the court has held that punishment for being a drug addict is
cruel and unusual (Robinson v. California, 370 U.S. 660 (1962)), and that de-
priving a native-born citizen of citizenship as part of punishment for desertion in
time of war is cruel and unusual (Trop v. Dulles, 356 U.S. 86 (1958)). And. of
course, there were the capital punishment cases, Furman v. Georgia and Branch v.
Texas (408 U.S. 238 (1972)). holding that, under the circumstances in those
instances, execution would have been cruel and unusual punishment. Since the
court divided five-to-four with nine separate opinions. the constitutional status of
capital punishment remained unclear.

In those cases only three of the majority justices were prepared to outlaw
capital punishment per se. Two of the majority argued that the system in question
permitted arbitrary and capricious imposition of the death penalty. In the light of
this “'swing’’ vote, many states undertook revisions of criminal statutes in order to
eliminate arbitrariness. One approach was to make the death penalty mandatory
for certain crimes, thereby making it “‘impossible™ for a jury or a judge to act
arbitrarily or capriciously. Another approach was to separate determination of
guilt from the determination of the penalty and to establish standards for deciding
whether, under the circumstances. the death penalty is justified. Texas took the
second approach. In Jurek v. State, the court of criminal appeals upheld the statute
(522 8. W.2d 934 (1975)). Not surprisingly, the court had difficulty threading a path
through the nine opinions in the Furman case and disagreed among themselves
whether the Texas approach would satisty the United States Supreme Court.

On July 2, 1976, that court settied the matter in a batch of cases from five
states, including the Jurek case tfrom Texas. (See Gregg v. Georgia, 428 U.S. 153;
Proffitr v. Florida, 428 U.S. 242: Jurek v. Texas, 428 U.S. 262; Woodson v. North
Carolina, 428 U.S. 280; and Roberts v. Louisiana, 428 U.S. 325.) Again, there was
a plethora of opinions, but again essentially only three positions among the
justices. Four members of the court were prepared to let the states pretty much
make their own rules about capital punishment; two justices adhered to their
earlier view that no form of capital punishment is permissible; and three justices
controlled the results by holding that the discretionary approach adopted by Texas,
and with variations by Georgia and Florida, is permissible but that the mandatory
penalty. adopted by Louisiana and North Carolina, is not permissible.

It seems likely that capital punishment will continue to be litigated in one way
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or another for a long time to come. It is an emotional issue, in some respects a
racial issue, in some respects a rich-against-poor issue, and in all respects a judicial
versus legislative power issue.

Notwithstanding these new developments under the United States Constitu-
tion, there is no indication that Texas courts intend to vary from the interpretation
of Section 13 set forth in the quotation above. There has, however, been a
successful invocation of the Eighth Amendment as incorporated in the Fourteenth
Amendment in the case of juveniles confined in institutions of the Texas Youth
Council. But this was a case in the U.S. district court; no mention was made of
Section 13. (See Morales v. Turman, 364 F. Supp. 166 (E.D. Tex. 1973).) In
passing, it should be noted that there is apparently no significance in the difference
between Section 13’s ““cruel or unusual” and the Eighth Amendment’s ““cruel and
unusual.”

(4) Open Courts. The requirement that all courts be open is significant in two
respects. In the first place, along with Section 24, it limits the governor respecting
martial law. As Judge Hutcheson put it, “Martial law, the law of war, in territory
where courts are open and civil processes run, is totally incompatible with . . .
article I, Bill of Rights of the Texas Constitution” (Constantin v. Smith, 57 F. 2d
227, 237 (E. D. Tex. 1932)). He went on to observe that pertinent parts of the
Constitution of 1876, as the English Bill of Rights of 1689, emerged from suppres-
sion when the needs for these guarantees were very real. In calling out the troops..
the governor is a civil officer. He may not close the courts or interfere with their
processes. As concerns the governor and militia, “Their powers and duties are
derived from, they must be found in, the civil law. At no time and under no
conditions are their actions above court inquiry or court review” (P. 238). The
open: court provision also requires the courts to be open to supply redress of
grievances but in this respect is the same as the next requirement to be discussed.

(5) Due Course of Law. Both Sections 13 and 19 contain due course of law
provisions. Although they are frequently coupled together and applied without
discussion, their meaning seems to be different. Section 13 guarantees that the
courts will be open so that the individual may seek a remedy according to due
course of law. Section 19, on the other hand protects the individual from being
treated by the state under any circumstances without due course of law. Both are
“due process” clauses. Properly, however, Section 13 deals only with access to the
courts and hence is the lesser due process provision while Section 19 roughly
parallels the due process clauses in the Fifth and Fourteenth Amendments.

Statutes denying access to the courts to redress a grievance may violate Section
13 (Clem v. Evans, 291 S.W. 1871 (Tex. Comm’n App. 1927, holding approved)).
““The right to a day in court and the privilege of being heard before judgment is a
constitutional guaranty, the very essence of due process of law” (Johnson v.
Williams, 109 S.W.2d 213, 214 (Tex. Civ. App.—Dallas 1937, no writ)). Thus
“‘due course of law in a case tried in a District Court,” said an early supreme court
opinion, “means a trial according to the settled rules of law in that court . . .”
(Dillingham v. Putnam, 109 Tex. 1, 3, 14 S.W. 303, 304 (1890)).

Although Section 13 denies a governmental right to close the courts to redress
of any intentional wrong done to the person of a defendant, it does not create a
vested right to the continuance of particular rules of law (Middleton v. Texas
Power & Light Co., 108 Tex. 96, 185 S.W. 556 (1916)). An ordinance which
absolved the city from all damages arising from grading and public improvements
violated Section 13 because it prohibits “legislative bodies from arbitrarily with-
drawing ali legal remedies from one having a cause of action well established and
well defined in the common law”” (Lebohm v. City of Galveston, 154 Tex. 192, 196,
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275 8.W.2d 951, 954 (1955)). On the other hand substitution of new and different
remedies for those at common law in workmen’s compensation cases is constitu-
tional (154 Tex. at 196, 275 S.W.2d at p. 954).

Comparative Analysis

Substantially all of the states prohibit excessive bail. Thirty-eight states require
that civil courts be open to all persons and 45 states have due process clauses.
“*Cruel and unusual punishments” are prohibited by 47 states while 49 states
prohibit excessive fines. It is unimportant but interesting to note that 21 states use
“and,” 19 states use “or,” and six states only ‘‘cruel” punishments. The 1974
Louisiana Constitution prohibits “‘cruel, excessive or unusual punishments.” The
preceding Louisiana constitution belonged in the “‘and” category. The Model Siate
Constitution is in the “‘or” category.

In 1972 the California Supreme Court held capital punishment unconstitutional
under the state constitution (People v. Anderson, 6 Cal.3d 628, 493 P.2d 880, 100
Cal. Rptr. 162). Later that year an initiative constitutional amendment was
adopted overruling the decision. This means that the California courts now cannot
2o beyond the rule laid down by the United States Supreme Court.

Author's Comment

The guarantees in Section 13 all represent the basic consensus in our society as
to how government should act. Since they do reflect this agreement these provi-
sions have not been extensively litigated. Questions may arise as to the extent of
the rights listed and this has been particularly true in regard to cruel and unusual
punishments where extension bevond traditional definitions has seemed possible.

Sec. 14, DOUBLE JEOPARDY. No person, for the same offense, shall be twice
put in jeopardy of life or liberty. nor shall a person be again put upon trial for the same
offense, after a verdict of not guilty in a court of competent jurisdiction.

History

The guarantee against double jeopardy was a part of the common law of
England long before the American revolution (Benton v. Maryland, 395 U.S. 784,
795 (1969)). It was recited in Blackstone and appeared in the Fifth Amendment to
the United States Constitution. In substantially the same terms, the Texas Decla-
ration of Rights of 1836 provides. “*No person for the same offense, shall be twice
put in jeopardy of life and limbs.” The Constitution of 1845 repeated these words
less the *s” on limbs and added *‘nor shall a person be again put upon trial for the
same offense after a verdict of not guilty.” The Constitution of 1869 omitted
*limb’* while that of 1876 inserted “*or liberty™ and added to the second clause the
words *'in a court of competent jurisdiction.™

Explanation

Section 1[4 applies to three situations: (1) former acquittal, (2) former convic-
tion, and (3) former jeopardy. A defendant, when put on trial, is in jeopardy
considerably before he is properly acquitted or convicted and thus in a general
sense the guarantee against former jeopardy includes the other two. Nevertheless
the courts talk in terms of all three situations. The *‘underlying idea . . . is that the
State with all its resources and power should not be allowed to make repeated
attempts to convict an individual for an-alleged offense, thereby subjecting him to
embarrassment, expense and ordeal and compelling him to live in a continuing
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state of anxiety and insecurity, as ‘well as enhancing the possibilities that even
though innocent he may be found guilty” (Green v. United States, 355 U.S. 184,
187-88 (1957)). The right is to be liberally construed; hence it extends to mis-
demeanors as well as felonies (Grisham v. State, 19 Tex. Ct. App. 504 (1885)), and
to juveniles in delinquency proceedings (State v. Marshall, 503 S.W.2d 875 (Tex.
Civ. App.—Houston (Ist Dist.) 1973, no writ)).

When does jeopardy arise? An early case stated the traditional rule as follows:
A person is in legal jeopardy when he is put on trial before a court of competent
jurisdiction upon an indictment or information sufficient in form and substance to_
sustain a conviction and a jury has been empaneled and sworn to try the case™
(Powell v. State, 17 Tex. Ct. App. 345, 363 (1884)). This meaning was well
established long before the adoption of the first Texas constitution (Thomas v.
State, 40 Tex. 36 (1874)). Texas goes beyond the traditional rule, however, by
requiring also that following swearing of the jury the accused enter his plea before
jeopardy attaches (Lockridge v. State, 522 S.W.2d 526 (Tex. Crim. App. 1975);
Steen v. State, 92 Tex. Crim. 99. 242 S.W. 1047 (1922); see Steele, *“The Doctrine
of Multiple Prosecution in Texas.” 22 Sw. L. J. 567 (1968)). Jeopardy may cease
“where the defendant, by a motion made, has claimed surprise and asked for a
continuance, or where he has asked for and been granted a.new trial, or has
appealed the case and secured a reversal thereof, or in any instance where, on his
motion, the case has been postponed and withdrawn from the consideration of the
jury” (Johnson v. State, 73 Tex. Crim. 133, 136, 164 S.W. 833, 834 (1914)). To this
list must be added sickness of the participants, acts of God, and a hung jury
(Powell v. State, supra; Murphv v. State, 149 Tex. Crim. 624, 198 S.W.2d 98
(1946)).

Special problems arise in cases of previous acquittal or conviction for the same
offense. In pleas of previous acquittal not only must the offense or transaction be
the same but the evidence necessary for a conviction must also be the same. On the
other hand, to sustain a plea of previous conviction, in theory only the transactions
must be identical. Steele, whose article is referred to above, discusses both the
difficulties in applying the rule of previous conviction and the liberality of Texas
courts to the defendant in such cases.

In 1968 the United States Supreme Court first decided that the double jeopardy
provision of the Fifth Amendment applied to the states (Benton v. Maryland, 395
U.S. 784). This means, the court noted, that federal rules regarding double
jeopardy apply. It is still possible. however, for the federal and state governments
each to prosecute a defendant for crimes arising out of the same transaction, as
robbery of a federally insured bank. This is true because the same act constitutes
separate offenses against two different sovereigns ( Bartkus v. [llinois, 359 U.S. 121
(1959); Breedlove v. State, 470 S.W.2d 880 (Tex. Crim. App. 1971), cert. denied
405 U.S. 1074 (1972)). Of course this separate-sovereigns idea does not apply
within a single state and hence a conviction in a municipal court must be accepted
in a state court on a double jeopardy plea (Waller v. Florida, 397 U.S. 387 (1970)).

Comparative Analysis

Double jeopardy clauses appear in 45 state constitutions.

Author's Comment

Although not the oldest of the common law protections to appear in the federal
and state bills of rights, the guarantee against double jeopardy is well established
and universally enforced. It reflects the fear of oppression. The problem in
modern criminal justice is that of apprehending wrongdoers and prosecuting them



53
Art. |, § 15, 15a

promptly. The attack upon this problem will not be seriously embarrassed by the
inability to try some offenders twice. It does not seem likely that the recent
application of federal minimum standards to Texas will make much difference in
this area. It may be of some interest that the federal courts have managed to find
adequate protection against double jeopardy in the briefer and more quaintly
worded clause in the Fifth Amendment. Texas courts do not seem to have made
much use of the specific words found in Section 14 but rather seem to decide on the
history and the general concept of double jeopardy.

Sec. 15. RIGHT OF TRIAL BY JURY. The right of trial by jury shall remain

" inviolate. The Legislature shall pass such laws as may be needed to regulate the same,

and to maintain its purity and efficiency. Provided, that the Legislature may provide

for the temporary commitment, for observation and/or treatment, of mentally ill

persons not charged with a criminal offense, for a period of time not to exceed ninety
(90) days, by order of the County Court without the necessity of a trial by jury.

Sec. 15a. COMMITMENT OF PERSONS OF UNSOUND MIND. No person
shall be committed as a person of unsound mind except on competent medical or
psychiatric testimony. The Legislature may enact all laws necessary to provide for the
trial, adjudication of insanity and commitment of persons of unsound mind and to
provide for a method of appeal from judgments rendered in such cases. Such laws may
provide for a waiver of trial by jury. in cases where the person under inquiry has not
been charged with the commission of a criminal offense, by the concurrence of the
person under inquiry, or his next of kin, and an attorney ad litem appointed by a judge
of either the County or Probate Court of the county where the trial is being held, and
shall provide for a method of service of notice of such trial upon the person under
inquiry and of his right to demand a trial by jury.

History

Development of the jury reaches far back in English history. Gradually,
through a process of differentiation, the grand-jury and the petit or trial jury
emerged. Originally, jurors operated on their own knowledge of events; gradually,
the system developed so that jurors acted only upon testimony presented to them.
Acceptance of the jury system as an inalienable right was also gradual. Both the
United States and Texas Declarations of Independence denounced the responsible
authorities for denial or partial denial of the right to trial by jury. (Markham, “The
Reception of the Common Law of England in Texas and the Judicial Attitude
Toward that Reception, 1840-1859. 29 Texas L. Rev. 904 (1951).)

Actually the struggle for jury trial in Texas began before independence was
won from Mexico and Section 192 of the Constitution of Coahuila and Texas
provided for its gradual introduction. Thus Texas constitutions do not purport to
create the right to trial by jury but only to recognize and safeguard the pre-existing
right. Accordingly the opening sentence of Section 15, “‘the right to trial by jury
shall remain inviolate,” sufficed for all previous Texas constitutions. The present
Section 15 adds a directive to the legislature that it pass laws for the regulation,
purity, and efficiency of jury trial. To deal with problems involved in commitment
of the mentally ill. the proviso was added to Section 15 in 1935 and a new Section
15a adopted in 1956.

Explanation

Sections 15 and 15a do not stand; alone in guaranteeing a jury trial. As
previously noted, Section 10 guarantees a jury trial in criminal cases. Article V
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contains additional jury clauses. (See Secs. 10, 13, and 17 of Art. V. See also Sec. 19
of Art. XVI.) These sections overlap and their redundancy has led to some judicial
confusion. Section 10 of Article I opens with the words, “In all criminal prose-
cutions the accused shall have a speedy trial by an impartial jury.” One might
assume then by a process of exclusion that Section 15 extends only to civil cases but
in fact Section 15 is a blanket guarantee, coupled in previous constitutions with the
guarantee against double jeopardy, which of course applies in criminal prosecutions
only. At times the courts have said Sections 10 and 15 are to be read together
(Moore v. State, 22 Tex. Ct. App. 117, 2 S.W. 634 (1886)). When Professor
Whitney R. Harris analyzed judicial application of Article I, Section 15, and
Article V, Section 10, in civil cases he encountered some confusion. “In most
cases,”” he wrote, “consideration has not been given to the different scope and
effect of these sections, which their terminology seems to require. Sometimes an
exception has been justified on the ground that one does not apply, without regard
to possible right of jury trial under the other section; sometimes both sections have
been construed as one” (Harris, “Jury Trial in Civil Cases—A Problem in
Constitutional Interpretation,” 7 Sw. L. J. 1, 7 (1953)). In any case the Texas
Constitution does guarantee jury trial in both civil and criminal cases on a very
broad basis.

In explaining the provisions of the Texas Bill of Rights it has been noted again
and again that the United States Constitution as interpreted by the United States
Supreme Court is controlling and in many instances has clearly overridden the
meaning that the Texas courts would probably give to the Texas counterpart. In
the case of the right to trial by jury, the story is different. In several respects the
right is broader than the United States Supreme Court requires under the Four-
teenth Amendment. Yet, paradoxically, the strong Texas provision has spawned
amendments to Section 15, discussed below, that would not have been necessary
under the flexible rules recently laid down by the United States Supreme Court.
And yet, doubly paradoxically, the right to a jury trial in cases of commitment of
the mentally ill, the subject of the amendments, is vicariously in the current stream
of thought on the necessity for protecting the allegedly mentally ill from what
amounts to imprisonment. This mix of paradoxes is sorted out below.

The key words in Section 15 are “‘shall remain inviolate.” This has always been
construed by the Texas courts to mean that the jury system as it existed at the time
of the adoption of the 1876 Bill of Rights cannot be changed by statute. (See White
v. White, 108 Tex. 570, 196 S.W. 508 (1917), and cases cited. The White case is
discussed below.) For many years the United States Supreme Court held a com-
parable view—that the right to a jury trial in criminal cases guaranteed by the Sixth
Amendment and the right in civil cases guaranteed by the Seventh Amendment
meant the jury system as it existed in the English common law at the time of the
adoption of those amendments. But for many years this judicial view was appli-
cable only to the federal judicial system.

Relatively recently the United States Supreme Court has altered its view at
least in the context of “incorporation” of the Sixth Amendment into the Four-
teenth Amendment. That is, the court does not require states to preserve the
common law criminal jury trial as it existed in 1791. (See Williams v. Florida, 399
U.S. 78 (1970) (jury of fewer than 12); Apodaca v. Oregon, 406 U.S. 404 (1972)
(less than unanimous verdict).) For Texas this means that Section 15 can be
amended directly or indirectly to change the jury system but until that is done the
words “shall remain inviolate” preserve the traditional system. Of course, the
Texas Constitution already authorizes juries of fewer than 12 (Sec. 17 of Art. V)
and less than unanimous verdicts (Sec. 13 of Art. V). It should be noted that the
foregoing discussion is limited to criminal trials. The United States Supreme Court
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has not “‘incorporated” the Seventh Amendment into the Fourteenth Amendment
and, it seems fairly certain, never will do so. (It is also not clear how far the court
will go in permitting congress to change the jury system in either criminal or civil
trials in federal courts, but that is not a problem under the Texas Constitution. )

So far as criminal trials are concerned, the words “‘shall remain inviolate”
guarantee a jury trial “in all criminal prosecutions.” (The second quotation is from
Sec. 10.) Except for trials in county courts, municipal courts, and justice courts,
this means a jury of 12. The other juries have six persons. For county courts
this is set by Section 17 of Article V; for justice courts, the size apparently predates
1876; and for municipal courts the size was apparently chosen by analogy to justice
courts. (As for the requirement of unanimity, see the Explanation of Sec. 13 of
Art.'V.)

The general rule in criminal trials is that a jury finds the facts and the judge
instructs the jury on the law upon the basis of which the jury is supposed to find a
person guilty or not guilty of the offenses charged. In some states, including Texas,
juries may be given some power to fix the punishment. This jury power is not,
however, a part of the constitutional right to a jury trial (Emerson v. State, 476
S.W.2d 686 (Tex. Crim. App. 1972)). Likewise, the privilege of waiving one’s
right to a jury trial is not constitutionally protected. The state can insist that a jury
determine guilt. At the present time Texas insists upon this only in capital cases
(C.C.P. art. 1.13).

In criminal cases, the right is to trial by an “impartial” jury (Sec. 10). Section
15 does not refer to impartiality, but the right is equally a part of the jury system in
civil cases. In practice, impartiality is assured by the process known as voir dire
whereby jurors are questioned as to their biases, prejudices, relationship or close
friendship with the parties and their lawyers, and the like. Following this the judge
excuses some people, either on his own or because one side or the other challenges
a person for cause. As a final step each side has a specified number of peremptory
challenges, which helps each side get rid of people who might be partial to the
other side or, paradoxically, permits each side to try to get less impartial jurors. In
all this process there is little of constitutional stature except in the relatively rare
instance when the judge does not carry out his duty to assure an adequate search
for impartiality.

There are two issues related to jury trials that concen impartiality but are
considered in a different constitutional context. One is the problem of racial
discrimination in the drawing of jury panels. Although the basic issue is imparti-
ality, the constitutional issue has traditionally been considered in terms of a denial
of the equal protection of the laws. (See Explanation of Sec. 3.) The other problem
is that of undue publicity in advance of a jury trial. Again, the basic issue is the
ability of jurors to be impartial, but the constitutional issue has been cast in terms
of the due process requirement of a fair trial. (See Explanation of Sec. 10.)

The words “shall remain inviolate” are much more significant in the case of
civil trials than in criminal matters. This is in part the case because Section 10
guarantees a jury trial but principally because at common law there were many
situations in which there was no right to a jury trial. Interestingly enough, Texas is
not bound by the most significant dichotomy in the traditional common law system—
the distinction between law and equity. In a suit at law a jury was normal; in a suit in
equity there was no jury or at most a jury that advised the judge. But in Texas,
beginning with the Constitution of 1845, a right to a jury trial was guaranteed in
“‘all causes in equity.” (See History of Sec. 10 of Art. V.) This, of course, grants a
right that is much broader than the Seventh Amendment of the United States
Constitution, which excludes equity bases from the right to a jury trial.

Even though the important category of equity is within the jury system, there
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are matters which are not within the jury trial guarantee. Professor Harris listed
the following as “illustrative categories of action” in which district courts denied
jury trial: ““(1) election contests; (2) contempt proceedings; (3) proceedings for
child custody; (4) adoption proceedings; (5) review of administrative decisions” (7
Sw. L. J. at 8). Other lists of exceptions are available (Walsh v. Spencer, 275
S.W.2d 220, 233 (Tex. Civ. App.—San Antonio 1954, no writ)). Although Article
V, Section 10, provides for jury trial in district courts in ‘““all causes,” the excep-
tions are apparently not causes within the meaning of that section. The interesting
explanation in Texas Jurisprudence is that ‘‘although the proceeding is technically a
cause, there is still no right to a jury trial unless such a trial was customarily had in
a cause of the particular kind” (26 Tex. Jur. 577).

The oddest thing about *shall remain inviolate” is that Texas requires a jury
trial under circumstances that are not considered worthy of a jury trial in most
states. For example, a lawyer is entitled to a jury trial in a disbarment proceeding.
(Only two other states, Georgia and North Carolina, give an accused lawyer the
same right.) A reason given for the Texas practice is that a statute so provided at
the time of the 1875 Convention and so ‘“shall remain inviolate.”” This was
forcefully answered some years ago:

. it should be pointed out that the language used in the Constitution of 1876 is
precisely the same as that found in the Constitution of 1845 and the modifications of
that instrument made in 1861, 1866, and 1869. Article I, Section 12 of the first
Constitution adopted by the State of Texas declares, as does that of 1876, that ‘the
right of trial by jury shall remain inviolate.’ )

It seems quite unlikely that the makers of the Constitution of 1876 in copying these
words from the earlier document meant anything different from what the fathers of
1845 meant by the same words. To assume that the fathers of 1876 consciously intended
to include in the clause quoted something new and different requires a degree of
credulity not usually possessed by lawyers and courts. And, then, to develop this
assumption into a restriction upon the useful powers of the legislature, in direct
disregard of the well established rule of constitutional construction that the legislature
of a state may exercise all legislative powers not granted to the Federal government nor
denied to it by either the Federal or the state constitution, is to make a fetter of our
constitution and not a safeguard of the liberties of the people.

In the opinion of the present writer, all that the fathers of 1845 and 1876 meant by
the clause quoted was to perpetuate the ‘system of trial by jury’ in its large outlines as
understood and applied generally in English-speaking countries. It was not sought to
perpetuate any particular experimental use of it that might have been tried either in
Texas or elsewhere. That this is the true meaning of the clause is indicated by the next
sentence in the existing Constitution which declares that ‘the Legislature shall pass
such laws as may be needed to regulate the same, and to maintain its purity and
efficiency,’ thus giving the legislature the power to supervise and adjust the system to
the changing needs of the passing years. (Potts, ““Trial by Jury in Disbarment
Proceedings,” 11 Texas L. Rev. 28, 50-51, (1932) (footnote omitted).)

Much the same argument can be made about White v. White (108 Tex. 570, 196
S.W. 508 (1917), the case that is responsible for the 1935 amendment of Section 15
and for Section 15a. Prior to 1876, the statutory scheme for commitment of the
mentally ill required a jury finding that a person was of unsound mind. This was
amended in 1913 to substitute a commission of six persons, some or all of whom
could be physicians. (Since the proceeding was in county court, which, under Sec. 17
of Art. V, provides for a jury of six, that was the magic number. ) The supreme court
held the amended statute unconstitutional, relying in large part on “shall remain
inviolate.” .

Apparently the state was able to get along for some time with the jury system of
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committing the mentally ill, for the first change in the system did not come for
almost 20 years. The 1935 amendment added the “'non-sentence” that permitted the
legislature to provide for a temporary commitment without the use of a jury. The
basic requirement of a jury trial for a permanent commitment remained, however,
and was severely criticized. (See Weihofen and Overholzer, *Commitment of the
Mentally 11l,”" 24 Texas L. Rev. 307, 321-22 (1945). They pointed out at that time
that only in Texas and Mississippi was a jury trial mandatory.)

Section 15a, added in 1956, did not take away the jury trial altogether. A caretul
reading of the section leads one to surmise that the Texas devotion to the jury was
too great to permit a grant of complete freedom to the legislature. Yet, obviously,
there was a recognition that something was wrong with the jury system. The first
sentence of Section 15a expresses a belief that a lay jury is not competent to commit
a person as mentally ill. That is, the jury must be presented with competent expert
testimony. (The balance of Sec. 15a is probably unnecessary; even “shall remain
inviolate” would not prevent any of the legislation authorized by these two
sentences. )

In a way the Texas requirement for a jury trial in commitment cases, once
attacked as not appropriate for what was considered essentially a medical problem,
is in the latest 'mainstream” of reaction to a procedure that seems to be overlooking
the civil rights of the mentally ill. In the last few years the United States Supreme
Court has been solicitous of the rights of people who were carted off to mental
hospitals and, so to speak, forgotten. (See, for example, O’Connor v. Donaldson,
422 U.S. 563 (1975); McNeil v. Director, Patuxent Institution, 407 U.S. 245 (1972);
Jackson v. Indiana, 406 U.S. 715 (1972); Humphrey v. Cady, 405 U.S. 504
(1972).) It may be that a couple of generations ago a lay jury would ship off to the
“insane asylum™ any strange character and that the need then was for expert
medical opinion to prevent injustices. Today, it may be that the experts are too
quick to commit people and that a lay jury may serve a useful purpose in tempering
the expert’s certainty with a little doubt. If this is what happens, Sections 15 and 15a
have become unusually strong protectors of civil rights.

Comparative Analysis

All states guarantee the right to jury trial in criminal cases. Almost without
exception they guarantee the jury in civil cases as well.

Author's Comment

The jury has played an essential role in the American system of justice. Hardly
anyone would suggest that the jury be abolished but the extent and manner of jury
use is another question. Emotional appeals to tradition should not preclude
examination of this question or consideration of a more flexible jury provision which
would leave more leeway for experimentation. In the best scientific study of juries in
operation, Kalven and Zeisel, The American Jury (Boston, 1966), found that juries
worked pretty well, but their study was not designed to deal with other aspects of the
problem. For example, as high as 90 percent of criminal cases are settled by plea
bargaining and not by the theoretically standard jury trials. In civil cases, one
suspects that jury trials are frequently requested not because this method of trial is
preferred but as an element of delay to gain advantage in the bargaining which will
lead to an ultimate settlement of the case even after a jury is empanelled. Much is
sometimes made of the fact that jury service is one of the few instances where the
ordinary layman may perform a public service and there is something to the
argument. On the other hand the time of:many laymen may be wasted in helping
private parties settle a private issue through the courts. The jury right is the only
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right which imposes a duty of service upon fellow citizens whose time and interests
should also be weighed in the balance of utility and justice. Use of the jury,
particularly in civil cases, has declined sharply in England, the country of its origin.
A decision to preserve the Texas jury system exactly as it has existed in the past
should not be made without considering the realities of the present and the
prospects for reform in the settlement of litigation.

Incidentally, from the point of view of drafting, it is interesting to note that it
takes six times as much space in the constitution to take care of commitment of the
mentally ill as to deal with the jury rights of the rest of us.

Sec. 16. BILLS OF ATTAINDER; EX POST FACTO OR RETROACTIVE
LAWS; IMPAIRING OBLIGATION OF CONTRACTS. No bill of attainder, ex post
facto law, retroactive law, or any law impairing the obligation of contracts, shall be
made.

History

The guarantees of Section 16 have appeared in substantially the same form but
in different contexts in all Texas constitutions. After a sentence on treason, Section
16 of the Declaration of Rights of 1836 stated, ‘“No retrospective or ex post facto
law, or laws impairing the obligation of contract, shall be made.” There was no
statement regarding bills of attainder. In subsequent bills of rights, the section read
exactly the same as the present Section 16 except that each of the earlier sections
also contained a short version of the eminent domain provision now found in
Section 17. The Constitution of 1869 added the further words ‘‘nor shall any law be
passed depriving a party of any remedy for the enforcement of a contract, which
existed when the contract was made.” The 1875 Convention deleted these words
and, of course, redid eminent domain.

Three prohibitions of Section 16, those regarding bills of attainder, ex post
facto laws, and laws impairing the obligation of contract, are repetitions of
prohibitions upon state action contained in Section 10 of Article I of the United
States Constitution. The other provision in Section 16, the prohibition of “retro-
active laws,” is found neither in the United States Constitution nor in most of the
state constitutions.

Attainder under English law was analogous to a bill of pains and penalties and
was originally intended for those who fled from justice. In fact, attainder in its
earliest form could only be used against fugitives from justice charged with felony
because accused persons could not be tried in their absence. The final degradation
of the process of attainder came through the work of Cromwell and the timid
judges of Henry VII. But Cromwell was the first to perish by an act of attainder
which was hurried through parliament and deprived him of a trial.

The federal prohibitions against ex post facto laws and laws impairing the
obligation of contracts were probably influenced by certain very early acts of the
state legislatures. For example, the dishonesty of the ‘‘pine-barren law” of South
Carolina and the paper-money acts of Rhode Island probably affected the ex post
facto provision. Long after the convention, Madison wrote that early acts of
internal state administration explained the inclusion of the contract clause. He
cited paper tender, installment laws, and unjust actions by the courts.

The other prohibition concerning “‘retroactive laws” seems to spring from a
general suspicion regarding all retroactive laws of which the three mentioned were
notorious examples. Early judicial restriction of the scope of ex post facto laws to
retroactive criminal laws may have prompted a desire to re-establish the broader
sweep, which the prohibition had in the minds of some people, by general con-
demnation of retroactive laws.
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Explanation

Section 16, it has been noted. prohibits four things: (1) bills of attainder; (2) ex
post facto laws; (3) laws impairing the obligation of contract; and (4) retroactive
laws. Although the first two prohibitions deal with criminal law, the third with civil
law, and the fourth potentially with both, a certain element of unity runs through
them all. In a sense all deal with retroactivity. The first three prohibitions simply
repeat specific limitations upon the states recited in Section 10 of Article I of the
United States Constitution. State judges are bound by oath to enforce these
federal prohibitions and the United States Supreme Court interpretation of them
of course prevails. (Note, however, that a Texas court can invalidate a Texas law
under Sec. 16 without regard to whether the United States Supreme Court would
invalidate the law under Sec. 10 of Art. [.) No important and continuing conflicts
between state and federal interpretation appear to have arisen. State judicial use
of Section 16, once rather considerable, seems to have declined.

(1) A bill of attainder is a legislative conviction of a person or group of persons
(usually for treason) without judicial trial. At times in English history such bills
were used as notorious devices for dealing with political enemies. They were
employed for the same purpose in America around the time of the Revolution.
Bills of attainder were adopted according to no fixed rule of law and they might
work corruption or attainder of the blood (Ex parte Garland, 71 U.S. (4 Wall.) 333
(1867)). Historically, bills of attainder resulted in capital punishment while bills of
pains and penalties were used for lesser punishments but as used in the United
States Constitution the term “bill of attainder™ includes bills of pains and penalties.

Few federal cases have involved bills of attainder. After the Civil War the
United States Supreme Court extended the concept to strike down test oaths dis-
qualifying some persons from exercising their former professions (Ex parte Gar-
land, supra; Cummings v. Missouri, 71 U.S. (4 Wall.) 277 (1867)). In more recent
times, some of the justices, particularly Justice Black, sought, with limited success,
to extend the prohibition to other legislative disqualifications of persons or groups.
In United States v. Lovett (328 U.S. 303 (1946)), a congressional provision which
denied three named public employees payment of salary was found to violate the
prohibition. Later in United States v. Brown (381 U.S. 437 (1965)), the United
States Supreme Court held unconstitutional a section of the Labor-Management
Reporting and Disclosure Act of 1959 which made it a crime, with certain excep-
tions, for a member of the Communist Party to serve as an officer or employee of a
labor union. This, said the court, singles out a particular group for criminal
liability. The “Bill of Attainder Clause,” continued Chief Justice Warren, ‘‘was
intended not as a narrow, technical (and therefore soon to be outmoded) prohibi-
tion, but rather as an implementation of the separation of powers, a general
safeguard against legislative exercise of the judicial function or more simply—trial
by legislature™ (p. 442). It “‘reflected the Framer's belief that the Legislative
Branch is not so well suited as politically independent judges and juries to the task
of ruling upon the blameworthiness of, and levying appropriate punishment upon,
specific persons” (p. 445).

Although this case opens the door for a broad definition of bills of attainder.
cases on the subject are so infrequent that it is difficult to predict what the United
States Supreme Court might do under different circumstances at a different time.
Apparently no Texas case has turned upon the bill of attainder provision although
a few litigants have tried unsuccessfully to use it.

(2) An ex post facto law is a retroactive criminal law which operates to the
detriment of the accused. In 1798 Justice Chase gave what has become the classic
definition of the term. It consists of *‘Ist. Every law that makes an action done
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before the passing of the law; and which was innocent when done, criminal; and
punishes such action. 2d. Every law that aggravates a crime, or makes it greater
than it was, when committed. 3d. Every law that changes the punishment, and
inflicts a greater punishment, than the law annexed to the crime when committed.
4th. Every law that alters the legal rules of evidence, and receives less, or
different, testimony, than the law required at the time of the commission of the
offense in order to convict the offender’” (Calder v. Bull, 3 U.S. (3 Dall.) 386,
390). This definition has been repeated almost verbatim by Texas courts (Hill v.
State, 146 Tex. Crim. 334, 335, 171 S.W.2d 880, 883 (1943)).

Texas attorneys have made considerable use of the prohibition, sometimes with
success. The legislature may change or mitigate the punishment for a crime
without infringing upon the guarantee (Ex parte Tate, 471 S.W.2d 404 (Tex. Crim.
App. 1971)). Enhancement statutes also are not prohibited ex post facto laws.
Thus the legislature could constitutionally provide greater punishment for a crimi-
nal repeater even if the first offense was committed before the enhancement
statute passed the legislature. The statute did not inflict greater punishment for the
first offense but rather imposed a heavier penalty for repeated criminal conduct
(Vasquez v. State, 477 S.W.2d 629 (Tex. Crim. App. 1972)).

Some state actions have constituted ex post facto laws. Thus, enforcement of an
ordinance against ‘“‘locating” a billboard was an ex post facto law for a defendant
who had located his billboard before the ordinance was passed (Cain v. State, 105
Tex. Crim. 204, 287 S.W. 262 (1926)). A statute which lowered the rate for
working off a fine from $1 to 50¢ a day after the defendant had begun serving was
an ex post facto law (Ex parte Hunt, 28 Tex. Ct. App. 362, 13 S.W. 145 (1890)). A
law accepting the uncorroborated testimony of purchasers of bootleg liquor while
at the time of sale such evidence could not stand alone under the accomplices law
was invalid because it authorized conviction on less evidence (Plachy v. State, 91
Tex. Crim. 405, 239 S.W. 979 (1922)). Further, a law which increased from 15 to
20 years the period before which a person serving a life term could be considered
for parole was invalid for a defendant already serving. Said the court, the prohibi-
tion applies to “‘any change in the law, whether by legislative amendment, judicial
construction, or administrative re-interpretation” (Ex parte Alegria, 464 S.W.2d
868, 874 (Tex. Crim. App. 1971)). “Any law is an ex post facto which inflicts a
greater punishment than the law annexed to the crime when committed, or which
alters the situation of the accused to his disadvantage™ (p. 872).

(3) Laws impairing the obligation of contract may undermine the value of
vested rights. The federal prohibition upon such state laws was a response to
conditions in the period of the Articles of Confederation. Some state legislatures
had tried to relieve debtors from the hardships of depression by reducing the
burden of their debts. This could no longer be done.

In the early years of the Republic, when individuals sought federal court aid to
protect their vested property interests from state action, their eyes fell upon the
contract clause. The United States Supreme Court responded by broad construc-
tion in favor of creditors. Thus in Fletcher v. Peck (10 U.S. (6 Cranch) 87 (1810)),
the court applied the prohibition in cases where the state itself was a party to the
contract. Soon after, state charters granted to corporations were held to be
protected contracts (Trustees of Dartmouth College v. Woodward, 17 U.S. (4
Wheat.) 518 (1819)). By the time of the Taney Court, however, the idea prevailed
that the contract clause did not offer complete protection to vested rights but
rather states might affect them through the exercise of their police power (Charles
River Bridge v. Warren Bridge, 36 U.S. (11 Pet.) 420 (1837)). Furthermore, there
were some basic powers which the state could not bargain away (New Jersey v.
Wilson, 11 U.S. (7 Cranch) 164 (1812)). In any case, the contract clause, however
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construed, was not a sufficiently broad shield to protect property interests on the
scale which the United States Supreme Court for a time was willing to protect.
Hence, as the concept of substantive due process of law emerged, use of the
contract clause declined. It revived briefly during the great depression and then
lapsed into relative disuse.

Texas courts have, in general, followed federal construction of the contract
clause with one notable exception. In Home Building and Loan Association v.
Blaisdell (290 U.S. 398 (1934)), the United States Supreme Court held in a 5-4
decision that the Minnesota mortgage moratorium law did not violate the contract
clause. Minnesota had tried to protect mortgage debtors, caught by declining land
values during the depression, from the strict letter of their obligations while also
safeguarding creditors. In the same year, the Texas Supreme Court struck down a
similar Texas mortgage moratorium law (Traveler’s Insurance Co. v. Marshall, 124
Tex. 45, 76 S.W.2d 1007 (1934)). Accepting as it had to, the correctness of federal
interpretation of Article I, Section 10, the court asserted that the Texas contract
clause meant something else. Its meaning was fixed in 1876 when the constitution
went into effect and that meaning was reenforced by the rule of Section 29. The
court accepted federal case law to 1876 but not after. (See the Explanation of
Sec. 29 of Art. 1.)

Litigants, seeking to protect property, seem to have found other sections of the
Bill of Rights more promising and thus there are few recent Texas cases which rely
on the contract clause. Judicial response is no longer uncompromising. The courts
recognize the right to regulate professions despite the contract clause because the
effects of such regulation upon existing contracts are indirect (Davalina v. Albert,
409 S.W.2d 616 (Tex. Civ. App.—Amarillo 1966, no writ)). Zoning ordinances
“are valid exercises of the police power, and no person can by voluntary act
acquire any right which would impair the right of government to exercise such
power” (Biddle v. Board of Adjusiment, 316 S.W.2d 437, 441 (Tex. Civ. App.—
Houston 1958, writ ref'd n.r.e.)). Furthermore, the limitation on contracts applies
only to an act of the legislature and not to a decision by a court (Amalgamated
Transit Union, Local Div. 1338 v. Dallas Public Transit Bd., 430 S.W.2d 107 (Tex.
Civ. App.—Dallas 1968, writ ref'd n.r.e.), cert. denied 396 U.S. 838 (1969)).

(4) The prohibition on retroactive laws in Section 16 raises difficult problems.
Since the preceding prohibitions in the section also deal with retroactive laws, the
term “retroactive,” urged Justice Stayton in an early case, must mean something
other than the preceding specific constitutional limitations (Mellinger v. City of
Houston, 68 Tex. 37, 3 S.W. 249 (1887)). His argument excluded not only the
specific guarantees of Section 16 but the due course of law limitation as well.
Although he perceived the growing scope of due process of law at the time of his
opinion, Justice Stayton could not have foreseen its remarkable subsequent devel-
opment. The prohibition upon the passage of retroactive laws has been limited to
civil laws and, contrary to Justice Stayton, it appearantly extends ony to those
subjects covered by the contract and due process clauses. Thus, it has been said
that laws are retroactive in the sense of Section 16 only when they contravene
another specific prohibition of the Constitution (Keith v. Guedry, 114 S.W. 392,
396 (Tex. Civ. App. 1908), rev’d on other grounds, 103 Tex. 160, 122S.W. 17 (1909)).

Although Section 16 seems to prohibit retroactive laws in unqualified terms,
such laws are frequenlty both beneficial and constitutional. Thus, only when
retroactive laws “‘destroy or impair” vested rights are they unconstitutional (Dea-
con v. City of Euless, 405 S.W.2d 59, 62 (Tex. 1966)). The legislature may alter
remedies and procedures so long as these changes do not disturb vested rights (City
of Fort Worth v. Morrow, 284 S.W. 275 (Tex. Civ. App.—Fort Worth 1926, writ
ref'd)).
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These general statements are deceptively simple and do not really explain the
cases. In fact the statements have been contradicted at times in the cases and the
main standby, “vested rights,” represents little more than a conclusion: those
rights which the court decides should be protected. Such were the views Bryant
Smith expressed in two perceptive law review articles (“‘Retroactive Laws and
Vested Rights,”” 5 Texas L. Rev. 231 (1927); 6 Texas L. Rev. 409 (1928)). Only a
few states, he noted, prohibit retroactive laws in specific terms. In the others, the
legal question remains basically the same: is the law so arbitrary that it violates the
due process standard? The situations presented by retroactive laws are so diverse
that cases which apply in one type of factual situation should not be cited as
authority for others. Rather, urged Smith, the law should be worked out for each
narrow category by “balancing and discrimination” among the arguments and not
by mechanical use of decisions involving the same constitutional provision but
other facts. He found the law to have been stated fairly well in regard to alteration
of the statute of limitations and revival or limitation of claims.

Comparative Analysis

The score for state constitutions prohibiting ex post facto laws is 43; impair-
ment of the obligation of contract, 37; and bills of attainder, 31. The number of
states which specifically prohibit retroactive laws is negligible.

Author's Comment

Certainly public policy against bills of attainder, ex post facto laws, and laws
impairing the obligation of contracts is well settled. One may, however, question
the utility of repeating these prohibitions in the Texas Constitution when they are
specifically detailed in the same words as limitations upon the states in Article I,
Section 10, of the United States Constitution. Considering the historical record,
there seems no danger that these prohibitions will be deleted from the United
States Constitution. The situation is very different from recent applications of
sections of the United States Bill of Rights to the states by the incorporation
doctrine, for these federal guarantees are only as firm limitations upon the states as
are the decisions of the United States Supreme Court. Texas judges are bound by
oath to enforce Section 10 anyway. Of course, if Texas judges wish to diverge from
federal interpretation, separate state provisions may help. However, in the in-
stance where this happened under Section 16, the result was questionable in the
light of subsequent history. Furthermore, the same independent course might have
been taken anyway and based upon another section of the Texas Bill of Rights.

The prohibition on retroactive laws is difficult to defend. Apparently, as
construed, it prohibits only what is prohibited by other sections of the Bill of
Rights. Professor Smith found that it covered only due process questions. Then
why not deal with these questions under a “due course of law” provision and
eliminate this vague, redundant generality?

Sec. 17. TAKING, DAMAGING OR DESTROYING PROPERTY FOR PUB-
LIC USE; SPECIAL PRIVILEGES AND IMMUNITIES; CONTROL OF PRIVI-
LEGES AND FRANCHISES. No person’s property shall be taken, damaged or
destroyed for or applied to public use without adequate compensation being made,
unless by the consent of such person; and, when taken, except for the use of the State,
such compensation shall be first made, or secured by a deposit of money; and no
irrevocable or uncontrollable grant of special privileges or immunities, shall be made;
but all privileges and franchises granted by the Legislature, or created under its
authority shall be subject to the control thereof.
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History

Limitation upon the power of eminent domain is an historic right recognized in
all Texas constitutions but in different forms. While the Fifth Amendment to the
United States Constitution disposes of the matter succinctly by the words “‘nor
shall private property be taken for public use without just compensation,” the
Constitution of 1836 provided more cumbrously, “No person’s particular services
shall be demanded, nor property taken or applied to public use, unless by consent
of himself or his representative. without just compensation being made therefor
according to law.” The next three constitutions stated more simply, “No person’s
property shall be taken or applied to public use, without adequate compensation
being made, unless by the consent of such person.” In the Constitution of 1869,
“adequate” became “‘just” compensation and the following addendum appeared,
“nor shall any law be passed depriving a party of any remedy for the enforcement
of a contract, which existed when the contract was made.”

Considerable change occurred in the present constitution. Once again “ade-
quate” appeared instead of “‘just” compensation. The addendum of 1869 dis-
appeared but others replaced it. Before 1876 the courts had sometimes enjoined a
taking by private groups, to whom the power of eminent domain had been
delegated, when satisfactory provision had not been made for prompt payment. It
was the growing taking of property by such users which probably caused the
Constitutional Convention of 1875 to convert the judicial rule into a constitutional
requirement while excepting the state and its subdivisions which were presumed to
be both just and always financially responsive (Travis County v. Trogden, 88 Tex.
302, 31 S.W. 358 (1895)). In addition, although the term “taking” might include
damaging and destroying, Section 17 now provided specifically for all of these
situations. There was a requirement for previous compensation or security in cases
where the taking was not for the state. Finally, Section 17 concluded with a new
but not clearly relevant provision forbidding the grant of special privileges, immuni-
ties, and franchises. Speculating on the reasons for this part of Section 17, the
supreme court suggested the following: (1) a desire to avoid some of the *“‘perni-
cious and evil consequences” of the decision in Dartmouth College v. Woodward
(17 U.S. (4 Wheat.) 518 (1817)) that a corporate charter is a contract, (2) “the
great jealousy of corporate powers and franchises” displayed by the framers, and
(3) the “celebrated subsidy to the International and Great Northern Railway
Company” (Mayor v. Houston Street Railway Co., 83 Tex. 548, 556-7, 19 S.W. 127,
130 (1892)).

Explanation

Section 17 is not a grant of the power of eminent domain; rather the section is a
limitation on the exercise of the power. In fact, “the power of eminent domain is
an inherent attribute of sovereignty and exists independently of the Constitution”
(City of San Antonio v. Congregation of Sisters of Charity, 404 S.W.2d 333, 334
(Tex. Civ. App.—San Antonio 1966, no writ)). The state in turn has delegated
some of its power to its political subdivisions and to public utilities. In these cases,
the extent of the delegated power is determined by the granting statute subject, of
course, to the limitations of Section 17. :

Federal impact upon Texas eminent domain law has not been extensive. True,
the United States Supreme Court decided in 1897 that if a state took property
without compensation such a taking was a deprivation of property without due
process of law in violation of the Fourteenth Amendment (Chicago, B. & Q. R.
Co. v. Chicago, 166 U.S. 226). Furthermore, there have been a few cases in which
the United States Supreme Court has blazed a trail as in those regarding the taking
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of air easements in the air space near airports by landing and departing airplanes
(United States v. Causby, 328 U.S. 256 (1946); Griggs v. Allegheny County, 369
U.S. 84 (1962)). Nevertheless, state courts have been zealous in protectmg prop-
erty owners against the use of the power of eminent domain and in Texas a very
large body of law developed by Texas courts has grown up around the subject. This
development may be characterized as generally one in which individual rights were
scrupulously protected but also one in which these strict rules were eventually
somewhat relaxed to recognize social interests more adequately.

Under certain circumstances. it should be stated at the outset, property can be
taken by government without any compensation. This may be done under the
state’s police power, roughly defined as the power to protect the public health,
safety, and morals. Thus, zoning ordinances may have an adverse effect upon
property values yet no compensation need be made. After some hesitancy Texas
courts upheld the constitutionality of zoning ordinances as a legitimate exercise of
the police power (Lombardo v. Dallas, 124 Tex. 1, 73 S.W.2d 475 (1934)). The
forfeiture of an automobile innocently loaned by the owner to one who used it in
the transportation of narcotics was within the police power (State v. Richards, 157
Tex. 166, 301 S.W.2d 597 (1957)). Further, when a city built a viaduct to promote
safety this was a legitimate exercise of the police power and an adjacent land-
owner, the value of whose property was impaired, had no right to compensation
(City of Waco v. Archenhold Automobile Supply Co., 386 S.W.2d 174 (Tex. Civ.
App.—Waco 1965), aff'd, 396 S.W.2d 111 (Tex. 1965)). Nevertheless, the police
power must be exercised in a reasonable manner and where reasonableness ends in
public taking of property the rule of Section 17 applied because the taking was
after all an exercise of the power of eminent domain (City of Corpus Christi v.
Allen, 152 Tex. 137, 254 S.W.2d 759 (1953)).

These cases are only illustrative. They do not define when the police power
ends and the exercise of eminent domain begins. *“The shadowy boundary of the
police power is the great ‘Serbonian bog . . . Where armies whole have sunk.’ ™
(See Brazos River Authority v. City of Graham, 335 S.W.2d, 247, 251 (Tex. Civ.
App.—Fort Worth 1960), aff'd in part, rev'd in part, 354 S.W.2d 99 (Tex. 1961).)
For those who wish to enter the bog, John T. Cabaniss is recommended as a guide.
He concludes after his own journey, that “for all practical purposes, the supreme
court has now rejected the ‘police power—‘eminent domain’ distinction as the
controlling method of determining whether a landowner seeking damages in an
inverse-condemnation action is entitled to recover™ and instead *‘has construed the
constitutional eminent domain provision to require a balancing of interests of the
private individual and the public . . .” (Cabaniss, “‘Inverse Condemnation in
Texas—Exploring the Serbonian Bog,” 44 Texas L. Rev. 1584, 1603 (1966). “In
verse condemnation’’ concerns instances where a property owner sues for compen-
sation and the government defends by claiming that it did not take, damage, or
destroy property within the constitutional meaning of Sec. 17.)

Issues regarding eminent domain turn traditionally on three points: (a) there
must be a taking (damaging or destroying), (b) the taking must be for public use,
and (c) the taker must respond with adequate compensation. Taking, damaging, or
destroying may occur although there is no direct physical invasion of property.
Indeed the words “‘damaged”™ and *‘destroyed”” were added in the Constitution of
1876 in order to obviate the injustice which might arise if actual physical invasion
were required to constitute a “‘taking.”” The property which may be the subject of
eminent domain “'means not only the thing owned, but also every right which
accompanies ownership and is its incident” and damages mean ‘* ‘every loss or
diminution of what is a man’s own, occasioned by the fault of another,” whether
this results directly to the thing owned, or be but an interference with the right
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which the owner has to the legal and proper use of his own™ (DuPuy v. City of
Waco, 396 S.W.2d 103, 108 (Tex. 1965)).

In defining public use, Texas courts early rejected a broad definition of public
benefit or public advantage in favor of the narrow concept of use by the public.
This choice presented a considerable barrier to social reform. It was difficult to see
how property taken by utilities was taken literally for use by the public. In a helpful
article, Daniel B. Benbow describes the continuing attempt by Texas courts to
reconcile the ‘“narrow traditional construction” of public use with the legitimate
demands of social welfare (‘‘Public Use as a Limitation on the Power to Eminent
Domain in Texas,” 44 Texas L. Rev. 1499 (1966)). Texas courts, he finds, have
refused formally to abandon narrower tests when in fact they have departed from
them. Each case requires ‘“‘primary reliance upon subjective balancing of the
changing concepts of public welfare against resultant encroachment upon private
property rights” (p. 1515). The primary decision as to what is public use is made by
the legislature. Although the ultimate decision is judicial, the courts will accord
great deference to the legislative determination and upset it only if it is arbitrary
(Davis v. City of Lubbock, 160 Tex. 38, 326 S.W.2d 699 (1959)). Hence, the Texas
Supreme Court had no difficulty in upholding the Texas Urban Renewal Law.
Slum clearance and redevelopment by private enterprise did not violate Section
17. There was, the court observed, no hard and fast rule of definition for public use
but rather each case had to be decided on its own facts. Land taken under the act
was not simply resold for private use but it was sold subject to restrictions that
renewal be carried out and that “slum conditions would not recur within the
foreseeable future™ (160 Tex. at 51, 326 S.W. at 706).

Adequate compensation is measured by the market value of the land taken.
(Roy Rutland, Jr. discusses some of the problems regarding market value in 17
Baylor L. Rev. 168 (1965).) When the property has been damaged then the test is
the market value of the land before and after the damaging (Willcockson v.
Colorado River Municipal Water District, 436 S.W.2d 203 (Tex. Civ. App.—
Austin 1968, writ ref'd n.r.e.)). If part of a piece of property is taken for a project,
benefits to the remainder cannot be offset against the amount to be paid for the
portion taken but can be offset only against damages to the remainder. (Buffalo
Bayou, B. & C.R.R. v. Ferris, 26 Tex. 588 (1863)). (For a comprehensive
discussion of this general rule, see Peacock, <“The Offset of Benefits against Losses
in Eminent Domain Cases in Texas: A Critical Appraisal,” 44 Texas L. Rev. 1564
(1966).)

The concluding words of Section 17—*‘no irrevocable or uncontrollable grant
of special privileges or immunities, shall be made; but alil privileges and franchises
granted by the Legislature, or created under its authority shall be subject to the
control thereof”—have nothing to do with eminent domain. As noted in the
preceding History, the prohibition was designed to avoid the Dartmouth College
rule that a franchise once given and accepted might become irrevocable under
the Contracts Clause of the United States Constitution. Actually, the Texas courts
have paid comparatively little attention to these words of Section 17. In an 1892
case dealing with a street railway. the supreme court discussed the section at some
length but ended up really cutting down the significance of the reservation of
power to the legislature (Mayor. etc., of City of Houston v. Houston St. Ry. Co.,
83 Tex. 548, 19 S.W. 127). The court said that Section 17 did not give the
legislature the power to revoke franchises willy nilly. Indeed, the court argued that
the general policy reflected in the constitution was to encourage the development
of public utilities, an unlikely development if Section 17 were to permit casual
revocation. Thus, the court said that this part of Section 17 is to be read in
conjunction with the due process of law limitation contained in Section 19. Hence.
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“this particular clause of the constitution was intended to prohibit the legislature
trom granting any ‘special privilege or immunity’ in such way, or of such character,
as that it could not be subsequently annulled or declared forfeited for such cause as
might be defined by the law, or condemned in the exercise of eminent domain, ... .
and it was further intended that ‘all privileges and franchises’ granted by the
legislature, or under its authority. should at all times remain subject to legislative
control and regulation™ (83 Tex. at 558, 19 S.W. at 131). The Houston case was
recently cited and quoted from at length in a case that upheld a due process
objection to a change in the status of a franchise holder. (See Texas Power & Light
Company v. City of Garland, 431 S.W.2d 511 (Tex. 1968). discussed at length in
the Explanation ot Sec. 19.)

Comparative Analysis

A total of 45 states provide specifically for compensation when private property
is taken for public purpose.

Author's Comment

The preceding analysis reflects a trend in judicial interpretation from the
strictest insistence upon individual property rights to some recognition of social
need. This trend seems to parallel changes in our civilization or, more accurately,
to follow them reluctantly but at a distance. The growth of population and the rise
of great cities have occurred while the amount of land has remained constant. Not
surprisingly, present congestion and the appalling prospects for the future have
stimulated thought about social planning of land use. In this planning, insistence
upon all the attributes of landownership and speculative rise in land values must be
balanced against the interests of society generally. Furthermore, we have long
since abandoned the idea that one can use his property without regard to his
neighbors. Careful thought should be given to land use which affects the environ-
ment and the quality of living in our society. In the framework of such thinking the
future of the police power and the law of eminent domain should be shaped.

Sec. 18. IMPRISONMENT FOR DEBT. No person shall ever be imprisoned for
debt.

History

At one time imprisonment for debt was common practice in England, and in
colonial America such practice continued. Changing social values produced a
reaction against this counter-productive practice. Hence, the Constitution of 1836
provided, *No person shall be imprisoned for debt in consequence of inability to
pay."" The Constitution of 1845 changed this to the unqualified words of the present
Section 18, which has appeared unchanged in all subsequent Texas constitutions.

Explanation

The general policy of Section 18 has been well accepted. Hence, few cases have
construed this guarantee and those have tended to explore the limits of Section 18
protection. As the Texas Supreme Court said in an early case, the words *'imprison-
ment for debt” had a “*well defined and well known meaning” (Dixon v. State, 2
Tex. 481, 482 (1847)). Obviously, Section 18 does not prevent the state from
making it a crime to engage in activity the purpose of which is to avoid paying a
debt. For example, a statute making it a crime for a person to depart a hotel
without paying does not violate Section 18 because the punishment is not for non-
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payment of the debt but for departure with intent not to pay (Rhodes v. State, 441
S.W.2d 197 (Tex. Crim. App. 1969)). Nor is imprisonment for failure to pay a fine
considered imprisonment for debt (Colin v. State, 145 Tex. Crim. 371, 168 S.W.2d
500 (1943); South v. State, 72 Tex."Crim. 381, 162 S.W. 510 (1914)). Recently,
however, the Equal Protection Clause of the Fourteenth Amendment has created
a problem in this area. The case of Tate v. Short (401 U.S. 395 (1971)) holds that a
person cannot automatically be jailed for failure to pay a fine if the person is
indigent and unable to pay. (See also the discussion of this case in the Explanation
of Sec. 3.)

There are other situations where failure to pay money may result in imprison-
ment. These are instances of civil contempt for failure to make payments in a
divorce settlement or for child support. As the supreme court put it, “The Courts
of this state have long since put to rest the contention that a husband and father
may not be imprisoned for failure to pay alimony or child support™ (Ex parte
Preston, 162 Tex. 379, 384, 347 S.W.2d 938, 941 (1961)). Nevertheless, Section 18
forces the courts to make distinctions. When a husband was ordered to pay the
notes on an automobile awarded to the wife, his failure to do so could not be
enforced by imprisonment for civil contempt because this violated Section 18 (Ex
parte Duncan, 462 S.W.2d 336 (Tex. Civ. App—Houston (lst Dist.) 1970, no
wrif)). The same result was reached when a husband was ordered to meet a series
of notes to the wife from money he would earn (Ex parte Yates, 387 S.W.2d 377
(Tex. 1965)). On the other hand, where the order was to pay into the court money
already at hand from the sale of community assets, failure to do so was punishable
as contempt. The husband was acting “constructively as trustee™ and not as debtor
even though the court directed that he could purge himself of contempt by making
payment to the wife (Ex parte Preston, supra.).

Comparative Analysis

Forty state constitutions forbid imprisonment for debt.

Author's Comment

Section 18 is a model of brevity and clarity. Society, it seems clear, will no
longer tolerate imprisonment for debt and hence the section is mainly one of
historical interest. Of course, the power of courts to imprison in certain instances
for civil contempt upon nonpayment of money is itself something of an anomaly
explainable mainly in the history of the power of courts of equity. Perhaps this
exception should be examined to find a better remedy which does not clash with
the spirit of Section 18.

¢

Sec. 19 DEPRIVATION OF LIFE, LIBERTY, ETC.; DUE COURSE OF LAW.
No citizen of this State shall be deprived of life, liberty, property, privileges or
immunities, or in any manner disfranchised, except by the due course of the law of the
land.

History

A **due course of law” provision has been a part of every Texas bill of rights. In
1836 the wording was, “No citizen shall be deprived of privileges, outlawed,
exiled, or in any manner disfranchised, except by due course of the law of the
land.” In 184S the provision was expanded to say, ““No citizen of this State shall be
deprived of life, liberty, property or privileges, outlawed, exiled, or in any manner
disfranchised, except by due course of the law of the land.” Thereafter the wording
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remained identical until the words “outlawed™ and “‘exiled™ were transferred to
the new Section 20 and ‘“‘privileges” were expanded to *‘privileges and immuni-
ties.”

The right to “*due course of law.” or “‘due process of law™ as the United States
Constitution puts it, is a modern reaffirmation of the Magna Carta, chapter 39,
which declared, “No freeman shall be taken or imprisoned, or diseised or out-
lawed, or exiled, or anyways destroyed; nor will we go upon him, unless by the
lawful judgment of his peers, or by the law of the land.” In other words govern-
ment was to act according to the law of the land. Historically this meant procedural
due process of law. The concept of substantive due process of law, i.e., that the law
of the land itself might be so arbitrary that it is invalid, was only emerging when the
Constitution of 1876 was drafted.

Explanation

At first glance one might expect that Section 19 would be the subject of
interesting and important interpretation by Texas courts. The number of cases
annotated under Section 19 in Vernon's Annotated Constitution or listed in
Shepard’s Citations testifies to the importance of this section. Further, divergences
in wording from the federal counterpart might seem to open the way for
differences in interpretation. By its words Section 19 is limited to citizens but, in
subject matter, it extends to “‘privileges and immunities™ and “*disfranchisement.”

Actually, an extensive sampling of the cases reveals no great independent
Texas development nor indeed any extensive elaboration of the principles behind
the section. It is true that some early cases relied on Cooley. Thus in 1894 the
Texas Supreme Court wrote, “Mr. Cooley, in his work on Constitutional
Limitations adopts, as the best definition, that given by Mr. Webster in the
Dartmouth College Case, of the term ‘due course of the law of the land" which is
‘By law of the land is most clearly intended the general law; a law which hears
before it condemns; which proceeds upon inquiry, and renders judgment only after
trial” " (Union Central Life Ins. Co. v. Chowning, 86 Tex. 654, 658, 26 S.W. 982,
984 (1894)). Before this case. moreover, the Texas Supreme Court had
demonstrated its willingness to follow federal precedent regarding the subject
matter of Section 19. Said Justice Stayton, it must be held that the people
intended by that clause of the counstitution, in so far as it is identical with the
‘fourteenth amendment, to place thereby just such restrictions on the powers of the
legislature as the highest court in the nation has declared is the true construction of
like language made a part of the constitution of the United States for the purpose
of placing a limitation on the power of the legislatures of the several states™
(Mellinger v. City of Houston, 68 Tex. 37, 3 S.W. 249, 253 (1887)).

Texas courts and lawyers have demonstrated a remarkable willingness to
disregard differences in wordings between Section 19 and the Due Process Clause
of the Fourteenth Amendment. Whether the phrase be “due course of law™ or
“due process of law™ they both have a common origin in the ““law of the land”
expression of the Magna Carta and a common history. Hence they cover the same
thing and are typically referred to as the due process clauses of the federal and
state constitutions. The Fourteenth Amendment commands that no state shall
deprive any person of life, liberty. or property without due process ot law.

Due process inquiries then must shift primarily to the decisions of the United
States Supreme Court. Whatever the United States Supreme Court determines is a
denial of due process of law is binding upon the Texas courts. The Texas courts are
free, however, to determine that something is a denial of due process under
Section 19 no matter what the Fourteenth Amendment means. For purposes of
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understanding due process, therefore, it is necessary to review briefly what the
Fourteenth Amendment’s Due Process Clause requires of Texas. To this will be
added whatever the Texas courts appear to require beyond the Fourteenth
Amendment,

The Due Process Clause of the Fourteenth Amendment is many things. First,
as discussed earlier in the Introductory Comment, it is a vehicle used by the United
States Supreme Court to impose on the states some of the specific restrictions
imposed on the United States by the Bill of Rights of the United States
Constitution. But there is a Texas equivalent for each of these specific restrictions.
Thus, whatever the Fourteenth Amendment requires in a specific area—free
speech, freedom of religion, double jeopardy, for example—overrides the Texas
equivalent but leaves the Texas courts free to go beyond what the Fourteenth
Amendment requires. If the United States Supreme Court had said that the
Fourteenth Amendment incorporates the Bill of Rights as such, one could dismiss
the Due Process Clause from further consideration, for it would have served its
limited purpose as a vehicle for incorporation. (Since “due process of law™ is
covered in the Fifth Amendment, that amendment, if incorporated, would have
governed true due process issues.) But the court has not gone that route.
Technically, therefore, most traditional Bill of Rights protections are matters of
due process of law. (Or equal protection. See the Explanation of Sec. 3.)
Nevertheless, the Fourteenth Amendment requirements of free speech, freedom
of religion, and the like are discussed as part of the applicable Texas section.
Obviously, those are the sections controlling Texas government; Section 19 is
limited to traditional issues of due process.

In American constitutional law two kinds of due process evolved: procedural
and substantive. Procedural due process is the direct descendant of the Magna
Carta provision quoted earlier. Originally, this meant only that individuals could
not exercise the power of government arbitrarily; there had to be a basis in law for
the action taken. Procedural due process originally concerned only how the
government exercised-its power: due process did not concern what power the
government had. For example. the Bill of Rights provisions concerning fair
criminal trials are specific definitions of elements of procedural due process. In this
procedural sense, a due process clause is a catch-all to secure fair procedure in
situations not otherwise specified.

There is an important distinction between the traditional procedural due
process flowing from Magna Carta and procedural due process as it developed in
American constitutional law. Since our written constitutions impose limitations on
the power of government, courts do not hesitate to invalidate statutes which the
courts find to be procedurally unfair. (In England an Act of Parliament is *'the law
of the land” in the words of the Magna Carta.) ‘

The principal procedural requirement of due process is that a person have
recourse to the courts for the protection of his life, liberty, or property. (Sec. 13 in
effect duplicates this aspect of procedural due process.) This is a logical
imperative, for if the purpose of procedural due process is to require the agents of
government to follow the law of the land, only the courts can enforce the
requirement. (For a recent statement of this requirement, see Board of Firemen's
Relief and Retirement Fund Trustees of Texarkana v. Hamilton, 386 S.W.2d 754,
755 (Tex. 1965).)

Closely allied to the right to recourse to the courts are the right to a full day in
court and the right to due notice. A “‘full day in court™ simply means that once
inside, a party to a lawsuit must be given the opportunity to present his case.
(See Turcotte v. Trevino, 499 S.W.2d 705, 723 (Tex. Civ. App.—Corpus Christi
1973, writ ref'd n.r.e.).) “Due notice” means that one must receive adequate
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notice that he has been sued or otherwise has an interest in the litigation. Normally
the law requires personal service: constitutional issues arise when something is
substituted for personal service. The rules are technical and can only be
summarized. Generally, substituted service is permissible only when personal
service is not possible. Common examples are unclaimed bank deposits and
actions to clear up a title to land. (For a recent example see City of Houston v.
Fore, 401 S.W.2d 921 (Tex. Civ. App.—Waco [966). aff'd. 412 S.W.2d 35 (Tex.
1967).)

In recent years the United States Supreme Court has broadened procedural
due process in a substantive sense, so to speak. This has taken the form of rulings
that it is a denial of procedural due process to permit a creditor in effect to collect
his money before he wins his suit. In Sniadach v. Family Finance Corp. (395 U.S.
337 (1969)), the court struck down a statute that permitted garnishment of wages
without notice or hearing and prior to judgment. This was soon followed by
Fuentes v. Shevin (407 U.S. 67-(1972)), in which the court struck down statutes that
allow the seller to repossess goods sold under an installment contract, again
without notice or hearing and prior to judgment. Although these new rules are not
limited to poor people (see North Georgia Finishing, Inc. v. Di-Chem, Inc., 419
U.S. 601 (1975)), there is no doubt that the court has been influenced by the
normal inequality in bargaining power between the seller and buyer. This is
especially the case when the contract of sale itself requires the buyer to agree to
summary repossession. See, for example, Gonzales v. County of Hidalgo (489
F.2d 1043 (5th Cir. 1973)), which involved seizure of household goods for
nonpayment of rent, again without notice or hearing. The lease provided that the
landlord could do this, but the court was not satisfied that the tenant understood
that he was signing away a constitutional right.

There is another area in which the distinction between procedural and
substantive due process is blurred. This concerns statutory presumptions. For
many years the courts have held that due process is denied if a statute creates an
unreasonable presumption or a presumption that unreasonably shifts the burden
of proof in litigation. The leading case is Western & Atlantic R.R. v. Henderson
(279 U.S. 639 (1929)), which struck down a statute creating a presumption of
railroad negligence in a fatal grade-crossing accident. The crucial vice in the
presumption was that a jury could weigh the presumed fact against evidence of
due care by the railroad employees. Generally, there is no objection to a presump-
tion that operates only in the absence of evidence because the presumption
disappears as soon as the party against whom the presumption runs introduces
evidence contrary to the presumption. The Texas courts have construed Section 19
to provide the same protection against unreasonable presumptions. (See Prideaux
v. Roark, 291 S.W. 868 (Tex. Comm’n App. 1927, jdgmt adopted) and Rawdon v.
Garvie, 227 S.W.2d 261 (Tex. Civ. App.—Dallas 1950, no writ).)

A recent United States Supreme Court case demonstrates how easy it is to rely
on the procedural rule of presumptions to reach what is a matter of substantive due
process. Connecticut, like Texas, charges nonresidents higher tuition at state
universities than is charged residents. Connecticut defined a nonresident as one
who was not a resident when he applied for admission. Thus, once a nonresident
always a nonresident until education was completed. This, the court held, was an
unconstitutional presumption under the Fourteenth Amendment because a
student was not permitted to show that after admission he became a bona fide
resident (Viandis v. Kline, 412 U.S. 441 (1973)). A dissenting opinion convincingly
demonstrated that the court was simply making a substantive decision that a state
could not exercise control over the ease with which young out-of-state college
students could turn themselves into “residents” in order to save money. A
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concurring opinion objected to this characterization but really confirmed it by
analogizing the situation to the equal protection cases that forbade discrimination
between residents and nonresidents. It has already been noted that the Supreme
Court began sometime ago to use the Equal Protection Clause in a manner
reminiscent of substantive due process. (See the Explanation of Sec. 3.)

There is good reason for the Supreme Court's hemming and hawing about
whether it has revived substantive due process under other guises. For the first
third of this century the court was roundly and consistently criticized for acting as a
superlegislature in striking down legislation in the name of the Due Process
Clause. (There is a story, possibly apocryphal, that Chief Justice Taft once
returned from conference, tossed the record and briefs in a case on his law clerk’s
desk, and said: “We just decided this is a denial of due process. Figure out why.")
In almost all instances the invalidated legislation represented efforts by legislatures
to regulate economic behavior, normally for the benefit of the small businessman,
the employee, or the consumer. In the middie of the 1930s the court began to
retreat from this substantive use of due process. By 1963 Justice Black could assert
for the court that substantive due process was dead. (See Ferguson v. Skrupa, 372
U.S. 726, 730-31. Justice Harlan carefully concurred in the result on the grounds
that the legislation in question bore ‘‘a rational relation to a constitutionally
permissible objective” (p. 733). This is “‘due process” language.)

It has already been noted that the justices were able to find substitutes for
substantive due process by relying upon specific rights in the Bill of Rights, by
expanding the concept of equal protection, and by stretching procedural due
process. Yet two years after Ferguson, the court found itself unable to rely upon
substitutes and had to revive substantive due process. This was the case of
Griswold v. Connecticut (381 U.S. 479 (1965)), in which the court struck down a
law prohibiting the use of contraceptives. Although there were only two dissenting
justices, the court erupted with six opinions, all arguing over whether the right to
be protected was a matter of substantive due process. The landmark abortion
decision (Roe v. Wade, 410 U.S 113 (1973)), fairly well settled the issue. Today,
the Due Process Clause of the Fourteenth Amendment torbids some substantisve
state action that is not covered by any of the specific protections clsewhere
enumerated in a Bill of Rights.

Part of this judicial thrashing around is a matter of semantics. “*Substantive”
due process, as noted above, is the term used to describe the judicial gloss that
many people argued was designed to impose a laissez-faire economic system. In
that sense, substantive due process is still dead. What the court appears to be doing
now is to abandon efforts to invalidate legislation by stretching other concepts such
as equal protection, freedom of speech, and the like. Instead, the court accepts
some rights as “fundamental™ and requires the state to justify interfering with
them. What these rights are is no easier to describe than it was to describe what a
state could do in the days of substantive due process. Now, as then, there is a
general philosophical base upon which the court relies. In some respects the
fundamental right protected by the court is that of privacy, but this is an over-
simplification. A more sophisticated guess is that the court tries to preserve the
essence of a free society against the encroachments that seem to flow from an
increasingly complex society.

There is no indication that the Texas courts are engaged in such complicated
philosophical considerations of the constitutional limitations imposed by the Texas
Bill of Rights. This is probably a result of the relative scarcity of significant
constitutional issues compared with the volume reaching the United States
Supreme Court. In any event, Section 19 appears to be construed in the traditional
manner discussed earlier in the Explanation of Section 3.
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It is well settled that under our plan of government the police power extends only to
those regulations which are reasonably necessary and appropriate to the protection of
the public health, safety and morals. Attempted regulations which extend beyond this
legitimate scope of operation of the police power run afoul of the due process of law
requirements of both the State and Federal Constitutions. (Falfurrias Creamery Co. v.
City of Laredo, 276 S.W.2d 351. 353 (Tex. Civ. App.—San Antonio 1955, writ ref'd
n.re.).)

This is a narrower general statement than the one used these days by the United
States Supreme Court:

It is enough that there is an evil at hand for correction, and that it might be thought
that the particular legislative measure was a rational way to correct it.

The day is gone when this Court uses the Due Process Clause of the Fourteenth
Amendment to strike down state laws, regulatory of business and industrial conditions,
because they may be unwise, improvident, or out of harmony with a particular school
of thought. (Williamson v. Lee Optical, 348 U.S. 483, 488 (1955).)

A relatively recent Texas Supreme Court case demonstrates the continued
vitality of substantive due process under Section 19. The city of Garland operates a
municipal electric plant and also has franchised Texas Power & Light Co. to
Brovide electric service. By ordinance Garland required city council permission

efore Texas Power & Light could extend its lines to serve new customers. The
company requested permission to extend its lines 1500 feet to provide service for &
I18-unit apartment complex. The city could have provided service to the same
apartmeni cumplex without extending its lines. Permission was denied. The court
held parts of the ordinance invalid and required the issuance of the permit ( Texas
Power & Light Co. v. City of Garland, 431 S.W.2d 511 (1968) (two justices
dissenting)). The court’s opinion is complex and confusing and its reasoning
obscure, but its conclusion is clear enough. *"Two competitors were seeking to
serve an undeveloped area, and the customer preferred the Company’s service.
We see no reason to allow the municipally owned corporation a competitive
advantage over the privately owned corporation in this situation” (p. 519). The
dissenting opinion is a masterful analysis of the confusion and obscurity of the
majority opinion and comes close to asserting that the only basis for the decision
was the court’s economic theory of competition. I can see no need to strike down
section 10(b), and no basis for doing so except that we cannot find any other theory
- “-which will support a judgment for the Company” (p. 525).
.+ The dissent pointed out that the purpose of the ordinance was to protect the
city’s investment in a municipal power plant and not to give the city a competitive
advantage. “‘Surely, achievement of [this end] is for the general welfare of the
inhabitants of the City and is a legitimate concern of government, and provisions of
an ordinance designed to achieve such purposes is a reasonable exercise of the
City’s police power” (p. 526).

Obviously, one cannot draw a valid, generalized conclusion from one case. It is
fair to conclude, however, that Section 19 retains some elements of substantive due
process and that the Texas Supreme Court will use the section to strike down an
ordinance ‘‘regulatory of business”"—because it is “'unwise, improvident, or out of
harmony with a particular school of thought.” Nevertheless, the trend in American
constitutional law is away from this sort of “superlegislature’ activity in the area of
economic regulation; the Garland case may be in the nature of a last gasp of old-
style judicial activism. The main point is that, barring a 180-degree shift in the
course of Fourteenth Amendment decisions, the United States Supreme Court is
likely to control the meaning of due process of law in all areas except economic
regulation and that only in that limited area will state courts have to use a state due
process clause to strike down state laws.
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Comparative Analysis

Almost two-thirds of the states have a due process clause in substantially the
traditional wording. Most of the rest of the states have a provision that can easily
be read to be the equivalent of a due process clause.

Author's Comment

Broad bill-of-rights provisions like a due process clause do not get construed
literally. Hence there is little to be gained from redrafting Section 19. For example,
no one is likely to maintain that a resident alien has no rights under the section
because it speaks only of citizens. By the same token nothing would be lost it
Section 19 were redrafted to read simply: No person may be deprived of life,
liberty, or property without due process of law.

Sec. 20. OUTLAWRY OR TRANSPORTATION FOR OFFENSE. No citizen
shall be outlawed, nor shall any person be transported out of the State for any offense
committed within the same.

History

In all previous constitutions the due course of law section contained in its list of
prohibitions the statement that no person should be “outlawed™ or “exiled”
without due course of law. The Convention of 1875 expanded these two words to
what is Section 20 of the present constitution. It flatly prohibits outlawry and
transportation, while before the stated limitation said only that they could not
occur without due course of law.

Explanation

Outlawry, according to the English common law, was a process by which the
courts could deprive persons of all their legal rights. including that of protection by
the law. More specificially outlawry was used by the courts in contempt pro-
ceedings against persons, in both civil amd criminal cases, who refused to appear
when summoned before court and against fugitives from justice. In instances of
treason or felony, outlawry amounted to conviction and attainder of blood. Trans-
portation, once practiced by England, involved sending a person from his own
country to another, typically to a penal colony there.

Section 20 prohibits both these practices. Only a handful of cases have referred
to Section 20 and in none of them has a defendant’s contention been sustained
because the prohibited practices simply do not exist. It was not a form of outlawry
for the legislature to authorize courts to dismiss pending appeals when the
appellant escaped from jail nor could these appeals be heard at a future time.
(Brown v. State, 5 Tex. Ct. App. 126 (1878)). Obviously, Section 20 does not prohi-
bit legislative authorization of a trial of an offense in a county other than that in
which it was committed (Francis v. State, 7 Tex. Ct. App. 501 (1880)). When a defen-
dant was convicted in a federal court in Texas for a federal offense and sent to a federal
prison in Oklahoma, a Texas statute tolling the running of the statute of limitations
regarding his debts did not violate Section 20 (Robin v. Ely & Walker Dry Goods
Co., 137 5.W.2d 164 (Tex. Civ. App.—Austin 1940, writ ref’'d)).

Comparative Analysis

Fewer than ten states contain similar provisions. There is no federal parallel.
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Author's Comment

Certainly Section 20 seems unnecessary today. It appears to have protected no
one and presumably punishment which would come clearly within its confines
would violate other guarantees of the constitution. It might be cruel and unusual
punishment or a denial of due process of law. Where, one may ask, could Texas
“transport’ a convicted person in the unlikely event the state wanted to? Section
20 deals with ancient wrongs which apparently have not existed in the United
States. No wonder, despite the caution of constitution writers, few states have
included such a provision.

Sec. 21. CORRUPTION OF BLOOD; FORFEITURE OF ESTATE; DE-
SCENT IN CASE OF SUICIDES. No conviction shall work corruption of blood,
or forfeiture or estate, and the estates of those who destroy their own lives shall
descend or vest as in case of natural death.

History

The content of Section 21 seems to have appeared in the Bill of Rights for the
first time in 1876. It was probably added to prevent any possibility that certain
rules of the English common law might be invoked.

Explanation

Under English common law when a person was convicted of any felony he was
then in a state of attainder. Attainder caused forfeiture, corruption of the blood,
and extinction of civil rights, which amounted to civil death. Corruption of the
blood rendered the attainted person incapable of inheriting property, retaining
property, or transmitting it to an heir. Rather, by attainder the estate was
transmitted to the Crown. (See Hendrick v. Marshall, 282 S.W. 289, 291 (Tex. Civ.
App.—Dallas 1926, no writ).) Furthermore, under common law, suicide was a
felony which involved.forfeiture of estate.

Only a very few cases have construed Section 21. In one of these cases the court
decided, not surprisingly, that an indicted and jailed defendant was not civilly dead
and hence he could marry the girl whom he had been charged with seducing
(Hendrick v. Marshall, supra). In another case, a defendant had been convicted of
a capital offense and sentenced to hang. Under Section 21 the proceeds of his
uncontestable life insurance policy could still go to the beneficiary (American
National Insurance Co. v. Coates. 246 S.W. 356 (Tex. Comm’n App. 1923, opinion
adopted)). Conviction of a defendant for a life sentence did not mean that his land
descended to his heirs but rather Section 21 supported the opposite result (Davis v.
Laning, 85 Tex. 39, 19 S.W. 846 (1892)).

Several cases involved the right of a beneficiary to the proceeds of an insurance
policy when the beneficiary was wrongfully involved. A recent case summarizes
the development of the law:

Early decisions construed the constitutional provision and the statute literally and
held that a willful murderer who was an heir of his victim did not forfeit his right but
would inherit his part of the property of the deceased . . . . However, later decisions
hold that without contravening or circumventing the constitutional and statutory
provisions a way is provided through equity to compel a murderer to surrender the
profits of his crime and thus prevent his unjust enrichment. This result is accomplished
by imposing a constructive trust on the murderer’s portion of the inheritance in favor
of the heirs other than the murderer. (Mitchell v. Akers, 401 S.W.2d 907, 911 (Tex.
1966).)
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The rule, however, did not apply where the beneficiary was only contributorily
negligent in the death.

An opinion of the Attorney General declared unconstitutional a section of the
Firemen's Pension Law which provided that whenever a person receiving a
pension was convicted of a felony, payment was to be made to his dependents as in
the case of death. This statute ordered a forfeiture contrary to Section 21 (Tex.
Att’y Gen. Op. No. C-446 (1965)).

Comparative Analysis
A total of 28 states prohibit corruption of the blood.

Author's Comment

Section 21 was aimed at ancient evils. This subject matter, it would seem, could
be entrusted to the legislature. Certainly the few cases decided under Section 21 do
not in fact protect very important interests.

Sec. 22. TREASON. Treason against the State shall consist only in levying war
against it, or adhering to its enemies, giving them aid and comfort; and no person shall
be convicted of treason except on the testimony of two witnesses to the same overt
act, or on confession in open court.

History

In the Declaration of Rights appended to the Constitution of 1836 the definition
of treason appeared in essentially the same form as that in the United States
Constitution but the requirement of proof was omitted. The constitution makers of
1845 added the rest of the federal provision and the wording became that of the
present Section 22, substantially the same as in the United States Constitution.
However, the treason clause appeared as Article VII, Section 2, in the Constitu-

tions of 1845, 1861 and 1866, only to be omitted entirely from the Constitution of
1869.

Explanation

-Since there is no reported case dealing with Section 22 one must turn to inter-
pretation of its model in the United States Constitution. Here too there are few
cases. The framers of the United States Constitution knew that loose treason laws
could serve as instruments of oppression. They were also aware that they “almost
to a man had themselves been guilty of treason under any interpretation of British
law” (Cramer v. United States, 325 U.S. 1, 14 (1945)). Hence, they *‘adopted every
limitation that the practice of governments had evolved or that politico-legal
philosophy to that time had advanced” (pp. 23-24). They sought in drafting the
treason clause to guard against ‘(1) perversion by established authority to repress
peaceful political opposition; and (2) conviction of the innocent as a result of
perjury, passion, or inadequate evidence” (p. 27).

Treason may take two forms only: (1) that of levying war against the United
States and (2) adhering to their enemies, giving them aid and comfort. To convict on
the first, said Chief Justice Marshall, war must actually be levied or troops
assembled and no conspiracy suffices (Ex parte Bollman, 8 U.S. (4 Cranch) 75
(1807)). For conviction on the second, the prosecution must prove not only that the
defendant (a) adhered to the enemies of the United States but also (b) gave them aid’
and comfort. Furthermore, the overt act must be established by two witnesses. In
1947 the Supreme Court sustaining a conviction of treason for the first time in its
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history, ruled that once a substantial overt act had been proved under the two
witnesses rule, turther evidence might be permitted under less stringent require-
ments (Haupt v. United States, 330 U.S. 631 (1947)). :

Comparative Analysis

Over 30 states’ constitutions contain treason provisions.

Author’'s Comment

The Texas treason provision. adopted presumably as its prototype to guard
against unjust prosecutions for treason, has been phenomenally successtul. Judging
from the reported case record, no prosecution for treason has occurred. The protec-
tion, however, is somewhat illusory. Persons can be prosecuted for violating statutes
forbidding disloyal acts under other labels as, for example, under sedition and
espionage legislation. Government must be able to protect itself from some dangers
to its continued existence, but other constitutional protections may be called into
play to insure fairness in prosecutions for offenses less than treason.

Sec. 23. RIGHT TO KEEP AND BEAR ARMS. Every citizen shall have the right
to keep and bear arms in the lawful defense of himself or the State; but the Legislature
shall have power, by law, to regulate the wearing of arms, with a view to prevent
crime.

History

The right-of citizens to have arms for their defense was included. subject to
qualifications, in the English Bill of Rights of 1689. A different version appeared
as the Second Amendment to the United States Constitution. Here the emphasis
was upon the militia: A well regulated militia, being necessary to the security of a
free State, the right of the people to keep and bear arms, shall not be infringed.”
When the Texas Constitution of 1836 was written, it left out the militia introduc-
tion and stated simply, “*Every citizen shall have the right to bear arms in defense
of himself and the Republic.” State constitutions inserted **lawful’” before defense
and added the right to “keep” as well as “‘bear” arms. In 1869 these qualifying
words were added, “under such regulations as the Legislature may prescribe.” The
1875 Convention changed this to the more specific and limited qualification in the
present Section 23, which gives the legislature power to regulate *“‘the wearing of
arms.

Explanation

An early Texas statute prohibiting the carrying of “pistols, dirks, daggers,
slingshots, swordcanes, spears, brass-knuckles and bowie knives” was upheld
under the Second Amendment to the United States Constitution on the ground
that the individual right to bear arms applied only to weapons suitable for the
militia. Secondarily, the court observed that “arms™ in the Texas Constitution
have the same meaning as in the United States Constitution (English v. State, 35
Tex. 473, 474 (1871)). Of course the Second Amendment to the United States
Constitution did not apply to the states (United States v. Cruikshank, 92 U.S. 542
{1876)), and it has not been incorporated in the Fourteenth Amendment since. In
1875 the Texas Supreme Court corrected the early decision applying the Second
Amendment to Texas but agreed that the statute was constitutional as a proper
regulation of the right to bear arms. The word “arms,” however, was not to be
construed so narrowly because the Texas guarantee did not refer to a militia.



Art. 1, § 24 7

Hence, in Texas, the reference “must be to such arms as are commonly kept,
according to the customs of the people, and are appropriate for open and manly
use in self-defense, as well as such as are proper for the defense of the state™ (Stare
v. Duke, 42 Tex. 455, 458 (1875)).

Notwithstanding Section 23 as construed in the Duke case, there is considerable
legislative power to regulate firearms. Many years ago a statute imposed on
occupation tax of 50 percent on gross receipts from the sale of pistols and other
tirearms. The tax was upheld in an opinion that cited the Duke case but gave short
shrift to reliance on Section 23: “The present act does not infringe or attempt to
infringe the right on the part of the citizen to keep or bear arms; nor does it
prohibit a dealer in this state from selling them; and, even if it did, we think the act
in question would not be violative of this provision™ (Caswell & Smith v. State, 148
S.W. 1159, 1163 (Tex. Civ. App.—Austin 1912, writ ref'd)). Much later, a statute
making it a crime to possess a machine gun was held constitutional because it was
“not a weapon commonly kept. according to the customs of the people, and
appropriate for open and manly use in self defense™™ (Morrison v. State, 170 Tex.
Crim. 218, 220, 339 S.W.2d 529. 531 (1960)). Over the years many cases have
upheld statutes prohibiting the carrying of pistols. The latest is Collins v. State (301
S.W.2d 876 (Tex. Crim. App. 1973)).

Comparative Analysis

The right to bear arms is guaranteed by 35 states. Twelve include a right to
regulate the bearing of arms.

Author's Comment

The court of criminal appeals seems clearly to recognize an individual right to
keep and bear some sorts of firearms. This right was established over a hundred
years ago when “‘many of the original settlers of Austin’s Colony and those who
fought at the battle of San Jacinto were still living. Buffalo still roamed our
prairies, and Indian raids were still a danger™ (Stout, “*Criminal Procedure and
Crime Prevention,” 38 Texas L. Rev. 821, 833 (1960)). Today Texas is a populous
industrial urban state facing all the problems of urban crime and the ready
availability of firearms. The hazards of ordinary citizens and peace officers
continue to grow. Reason, it seems, calls for drastic limitation on the availability of
firearms for criminal use. Section 23 as interpreted might present a barrier to far-
reaching regulation. Is it really asking too much for the hunters and gun collectors
to forego a constitutional right to their weapons and trust the legislature to exempt
them from drastic gun control legislation to prevent crime? It seems not, but
unfortunately the issue is a highly emotional one.

Sec. 24. MILITARY SUBORDINATE TO CIVIL AUTHORITY. The military
shall at all times be subordinate to the civil authority.

History

“The military shall at all times and in all cases be subordinate to the civil
power,” said the Declaration of Rights in the Constitution of 1836. Minus *‘and in
all cases,” this assurance has continued in the same form in every Texas
constitution. Fear of standing armies and unbridled military power was a part of
the American tradition when the Constitution of 1836 was adopted. The people
who drafted that constitution approached it with fresh memories of the powers
exercised by military commanders stationed among them. For subsequent consti-
tution makers, experiences with armed forces during the Civil War and Recon-
struction served to keep alive fears of oppression by military commanders.
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Explanation

Aside from several passing references to Section 24, there is only one reported
Texas case in which the supremacy of civil authority over military power was
involved. In State v. Sparks (27 Tex. 627 (1864)), several persons arrested by the
Confederate military authorities came into the hands of a sheriff on habeas corpus
proceedings. While these proceedings were in progress the military forces again
seized control of the prisoners. The supreme court vigorously asserted civil judicial
supremacy without specifically citing the constitutional guarantee then in force. It
referred to the offending general as a criminal in contempt of court but because of
the military situation, the court contented itself with levying fines on the general and
his military subordinate and sending a protest along with a statement of the
proceedings to the governor. “It is the civil government alone that stands for the
state,”” said the court, “and the military is only an instrument that it uses as its
judgment requires” (p. 633).

If and only if the civil authority ceases to operate—that is, the courts are
closed—can the military authorities assume control and govern through martial
law (Ex parte Milligan, 71 U.S. (4 Wall.) 2 (1866)). Consider the famous case of
Sterling v. Constantin involving an attempt by Governor Ross Sterling to use
martial law to enforce curtailment of oil production in Texas. The United States
Supreme Court upheld the oil producers’ claims that their property was being
taken without due process of law. Governor Sterling’s attempt to insulate
regulation of oil production by a declaration of martial law was unsuccessful.
“What are the allowable limits of military discretion, and whether or not they have
been overstepped in a particular case, are judicial questions™ (287 U.S. 378, 401
(1932)). Thus, “civil authority™ includes the judiciary; the governor, when he
exercises his military power, in effect ceases to be the civil authority to which the
military is subordinate.

Comparative Analysis

Nearly all of the states provide for supremacy of the civil over the military
authority.

Author's Comment

Section 24 states one of the basic conditions necessary for the survival of civil
government. The principle is so well established that a challenge of it seems very
unlikely.

Sec. 25. QUARTERINC; SOLDIERS IN HOUSES. No soldier shall in time of
peace be quartered in the house of any citizen without the consent of the owner, nor in
time of war but in a manner prescribed by law.

History

In his struggle with Parliament, Charles I tried for a time to govern without new
grants of money. One economy device to which he resorted was that of shifting
some costs for the upkeep of his troops by billeting or quartering them with
communities or individuals. Parliament listed this as a complaint in the Petition of
Right (1628) in the following words, “‘great companies of soldiers and mariners
have been dispersed into divers counties of the realm, and the inhabitants against
their wills have been compelled to receive them into their houses, and to suffer
them sojurn, against the laws and customs of this realm, and to the great grievance
and vexation of the people.™

The Constitution of 1836 did not mention this subject. The Constitution of 1845
prohibited quartering in the house and also ‘“within the enclosure of” any
individual. This remained unchanged until the present wording was adopted in
1875.
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Explanation

Neither Section 25 nor its predecessors appear to have been discussed in any
reported case.

Comparative Analysis

Forty-three states prohibit the quartering of troops. The Third Amendment to
the United States Constitution contains the same prohibition.

Author's Comment

_This prohibition seems to be of historical or symbolic importance only. Perhaps
it expressed old fears of standing armies and continuing desires of the individual to
preserve the privacy of his home. Presumably the needs of modern armies do not
include scattering soldiers about in private homes.

Sec. 26. PERPETUITIES AND MONOPOLIES; PRIMOGENITURE OR
ENTAILMENTS. Perpetuities and monopolies are contrary to the genius of a free
government, and shall never be allowed, nor shall the law of primogeniture or
entailments ever be in force in this State.

History

This provision first appeared as Section 17 of the Declaration of Rights in the
Constitution of 1836. It has reappeared unchanged in each subsequent constitution.

Explanation

Section 26 expressed a policy against public favors through monopoly and
against private restrictions upon inherited property which would too greatly
restrict its alienation by future generations. Such restrictions might curtail the
trade in land and hence its social utility. They might support the rise of an aris-
tocracy and therefore they were “contrary to the genius of a free government.” We
shall consider separately the prohibitions on (1) monopoly, (2) perpetuities, (3)
primogeniture or entailment. The discussion will be very general with no attempt
to explore the nuances of property faw in Texas.

(1) Monopoly. English kings not infrequently granted monopolies to court
favorites. Nevertheless, monopolies were considered contrary to the spirit of the
common law. In America, monopolies ran counter to the ideas of equality
emphasized by Jacksonian democracy. Section 26 prohibits those monopolies
granted by government as distinguished from those created by private persons or
corporations. Although there is some dictum that privately created monopolies
violate Section 26 (After Hours, Inc. v. Sherrard, 456 S.W.2d 227 (Tex. Civ.
App.—Austin 1970), rev’'d on other grounds, 464 S.W.2d 87 (Tex. 1971)), they are
more properly regulated by Texas antitrust laws and therefore not considered
here.

In the early case of City of Brenham v. Brenham Water Co. (67 Tex. 542, 4
S.W. 143 (1887)), Justice Stayton found that a grant by the city to the company of a
right to lay pipes and supply the city and its residents with water, the former in
return for an agreed sum, was an exclusive grant and hence a monopoly prohibited
by Section 26. Since that decision Texas courts have kept busy construing grants to
public utilities in order to save them from Section 26. A state may agree to buy
water or rent fire hydrants for a set fee during a definite period of time but it may
not obligate itself to the exclusive use of such water or fire hydrants during the time
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of the franchise (City of Memphis v. Browder, 12 S.W.2d 160 (Tex. Comm’n App.
1929, holding approved)). When considering grants to utilities the court will
construe them strictly in favor of the public and not find the grant to be exclusive
unless it is so provided in express terms or by the clearest implication. Although it
may be proper to contract with only one utility company, the legal possibility of
buying from others must remain open. When a landowner reserved to himself the
exclusive right to erect and maintain electric wires for service in the streets and
then subdivided and sold the land. this reservation was not binding upon the city
which subsequently grew up upon the land because the reservation provided for a
monopoly. The landowner’s action was held to have the same effect as if it were a
monopoly granted to him by the government (Jones v. Carter, 101 S.W. 514 (Tex.
Ct. App. 1907, writ ref'd)). On the other hand where the state acts in its proprietary
capacity it can grant exclusive rights. Examples are a lease by a municipality to a
private country club of water sites which involved fishing rights (Henrietta Country
Club v. Jacobs, 269 S.W. 137 (Tex. Civ. App.—Fort Worth 1924, no writ)), and a
grant by a school board of exclusive rights to broadcast play-by-play accounts of
football games (Southwestern Broadcasting Co. v. Oil Center Broadcasting Co., 210
S.W.2d 230 (Tex. Civ. App. — El Paso 1947, writ ref'd n.r.e.)).

(2) Perpetuities. Although the Mexican law which operated in Texas before the
Revolution was more hostile to perpetuities than the common law, Section 26 gives
constitutional status only to the common law rule against perpetuities. This rule
renders “invalid any will attempting to create an estate or future interest which by
possibility may not become vested within a life or lives in being at the time of
testator’s death and twenty-one vears thereafter, and when necessary the period of
gestation” (Zweig v. Zweig, 275 S.W.2d 201, 202-03 (Tex. Civ. App.—San
Antonio 1955, writ ref'd n.r.e.)). (In technical terms, property cannot be disposed
of until it has “*vested.” Thus, the rule limits the period during which the property
is “‘unvested.””) The rule was developed by English judges to limit attempts by
landowners to tie up land by preventing its sale for generations. Public policy
favors easier disposition of property. A different public policy excepts charitable
trusts from the rule against perpetuities (Rissman v. Lanning, 276 S.W.2d 356
(Tex. Civ. App.—Austin 1955, writ ref’'d n.r.e.)).

Although in practice most applications of the rule have been made in cases
involving wills, it may be applied to property transactions inter vivos. For example,
an agreement that after minerals from a piece of land were sold in the amount of
the purchase price, the property would revert to joint ownership by plaintiff and
defendant was unenforceable as a violation of the rule against perpetuities because
this event would not necessarily occur within the technical period of time permitted
by the rule (Coffield v. Sorrells. 183 S.W.2d 223 (Tex. Civ. App.—Fort Worth
1944), aff'd, 187 S.W.2d 980 (Tex. 1945)).

Conceding that the rule against perpetuities in Section 26 has caused some
confusion, Professor Lennart V. Larson after extensive consideration concluded
that “'in general, the Texas decisions may be said to come to correct conclusions in
applying the rule.” Furthermore. he adds, ‘No one disputes the wisdom and policy
of the Rule against Perpetuities. Some principle must be stated restricting the
creation of future interests, which are permitted in such variety by Anglo-
American law” (“‘Perpetuities in Texas,”” 28 Texas L. Rev. 519, 551 (1950)). When
Professor Larson reexamined the rule in 1967 he found no striking new develop-
‘ments but “an important trend toward less strict applications” (*‘Perpetuities in
Texas, 1950-1967,” 21 Sw. L.J. 751 (1967)). :

(3) Primogeniture and Entailment. By these devices the general laws of
inheritance could be defeated. The rule of primogeniture limited inheritance to the
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oldest son and thus cut out younger sons and females. It seems to have been
related in feudal times to the obligation of military service. Estates tail were
granted to a man “and the heirs of his body™ or to a man and wife “and the heirs of
their bodies.”” Thus where heirs failed the property would revert to the donor or
his heirs. This simplistic statement of complicated property rules at least indicates
the sort of devices which Section 26 sought to prohibit. These devices set up estates
less than fee simple and in so doing restricted the easy transfer of real property.
Such restriction might also lead to the concentration of property in fewer hands
and promote the growth of a landed aristocracy.

Actually the policy of American law was already against such estates. Further-
more the early law which prevailed in Texas between 1821 and the Revolution
effectively outlawed perpetuities, primogeniture, and entailment. (See Hancock v.
Butler, 21 Tex. 804 (1858).)

Comparative Analysis

Only a handful of states forbid monopolies in words such as in Section 26.
Many states reach the same end by prohibiting “irrevocable privileges.” (See
Comparative Analysis of Sec. 17.) Some states have an “antitrust” type of
monopoly provision.

Roughly the same handful of states forbid perpetuities. Only half a handtul of
states forbid primogeniture and entailments.

Author’'s Comment

There will be little quarrel with policies limiting monopoly and restraints upon
easy transfer of property. Nor will there be arguments against discouraging the
concentration of wealth in a few hands. The real question is whether these objec-
tives could not be achieved better through general and more flexible statutes. The
prohibition on monopolies is a potential troublemaker. Prohibition of perpetu-
ities, primogeniture, and entailment are unlike other parts of the Bill of Rights,
which act as limitations upon government. Except for telling the state not to grant
monopolies, Section 26 prohibits private action, a subject usually left to the
legislature.

Sec. 27. RIGHT OF ASSEMBLY; PETITION FOR REDRESS OF GRIEV-
ANCES. The citizens shall have the right, in a peaceable manner, to assemble together
for their common good; and apply to those invested with the powers of government for
redress of grievances or other purposes, by petition, address or remonstrance.

History

The rights to assembly and petition appear in each Texas state bill of rights in
identical form. In a briefer federal counterpart the First Amendment concludes with
the words that congress make no law abridging *‘the right of the people peaceably to
assemble, and to petition the Government for a redress of grievances.” Both
guarantees spring from our English heritage. In rudimentary form they may be
found in chapter 61 of the Magna Carta while the full version consists of these
words in the English Bill of Rights (1689): ““That it is the right of the subjects to
petition the king and all commitments and prosecutions for such petitioning are
illegal.”

Explanation

Federal courts have led the way in construction of the rights of assembly and
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petition. Although these rights appeared separately from freedom of expression in
the English Bill of Rights, the United States Supreme Court said of the First
Amendment:

It was not by accident or coincidence that the rights to freedom in speech and press
were coupled in a single guaranty with the rights of people peaceably to assemble and
to petition for a redress of grievances. All these, though not identical, are inseparable.
They are cognate rights, cf DeJonge v. Oregon, 299 U.S. 353, 364, and therefore are
united in the First Article’s assurance. (Thomas v. Collins 323 U.S. 516, 530 (1945))

Because these rights are fundamental they are a part of the liberty guaranteed to
people in the states, as a federal right, by the Fourteenth Amendment. The
interrelationship of these rights in the First Amendment is paralleled by their inter-
relationship in fact. People assemble to speak; petitions are also exercises of
freedom of expression. Hence the mass of case law on freedom of expression
referred to under Section 8 of the Texas Bill of Rights applies here. So does the
fact expounded there that these rights are peculiarly important to the operation of
democratic government. It was this feature of First Amendment rights which
prompted some judges to claim a preferred position for them in our constitutional
system. _

“Preferred’ or not, the right to assemble is not absolute. Obviously, there is no
right to assemble on the purely private property of another. (See Savoy v. Graham
Memorial Auditorium, Inc., 329 S.W.2d 352 (Tex. Civ. App.—Fort Worth 1959,
no writ).) Public property may also be declared off limits under appropriate
circumstances. For example, the state may prohibit assembling on jail grounds
(Adderley v. Florida, 385 U.S. 39 (1966)).

The traditional places of assembly are streets and parks, “Wherever the title of
streets and parks may rest, they have immemorially been held in trust for the use
of the public and, time out of mind, have been used for purposes of assembly,
communicating thoughts between citizens, and discussing public questions”
(Hague v. C.1.0O., 307 U.S. 496, 515 (1939)). The principal battleground these
days is the shopping center that is used by the general public but has a pedestrian
mall, frequently totally enclosed. that is private property. In Lioyd Corp., Ltd. v.
Tanner (407 U.S. 551 (1972)), the United States Supreme Court divided five-to-
four over the question of whether the owners of a shopping center could prohibit
the distribution of handbills within the mall. The majority held that the rights of
private property embodied in the Due Process Clauses of the Fifth and Fourteenth
‘Amendments overrode the rights of freedom of expression embodied in the First
Amendment. (Although the majority opinion posed the issue this way, it does not
necessarily follow that a statute or ordinance cannot require a shopping center
owner to permit distribution of handbills. It is most unlikely that the courts would
ever exalt property rights over a reasonable regulation designed to increase
freedom of expression.)

The right to assemble may also lose its ““preferred™ status if the danger of
violence is too great. Some years ago the United States Supreme Court unani-
mously upheld a conviction for breach of the peace where a speaker used “fighting
words™ (Chaplinsky v. New Hampshire, 315 U.S. 568 (1942)). Since then there
have been many cases attempting to draw a line between the rights of free speech
and assembly and the right of the government to preserve the peace. With a few
exceptions the court has opted to protect speech and assembly. (See particularly
Gregory v. City of Chicago, 394 U.S. 111 (1969), and Edwards v. South Carolina,
372 U.S. 229 (1963), both involving assemblages which aroused hostility from
bystanders.) In essence the courts-tilt for freedom of speech, petition, and
assembly by requiring the government to expend the effort to protect the freedom
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from hostile attack rather than tilt for easy preservation of law and order by
permitting the government to remove the object of hostility.

The right to petition has not been plagued with judicial “"balancing’ difficulties.
Indeed, so long as the right is exercised to petition the government, the right is as
nearly as absolute as a political right is likely ever to be. For example, a petition to
the governor for a pardon was protected by Section 27 even though some of the
statements made in it were libelous. This same absolute shield, the court added,
protects the pleadings in judicial proceedings (Connellee v. Blanton, 163 S.W. 404
(Tex. Civ. App.—Fort Worth (913, no wrir)). However, the publication of
“petitions’ seeking no official action or remedy is not protected by Section 27
(Koehler v. Dubose, 200 S.W. 238 (Tex. Civ. App.—San Antonio 1918, writ
ref'd)).

Lobbying is probably the most important form of petitioning legislatures these
days. In attempting to curb improper practices by lobbyists, therefore, legislatures
must walk a tightrope so that they do not infringe the constitutional right of
petition.

Comparative Analysis

Forty-four state constitutions specifically protect treedom of assembly and
torty-eight the right of petition. Federal protection in the First Amendment has
already been mentioned.

Author's Comment

Since the rights of assembly and petition are essential to a democratic system of
government they constitute essential parts of a bill of rights. However, these rights
would appear more appropriately in combination with the cognate right to free
expression. When compared with the wording in the First Amendment to the
United States Constitution, Section 27 seems unnecessarily verbose.

Sec. 28. SUSPENSION OF LAWS. No power of suspending laws in this State shall
be exercised except by the Legislature.

History

First among the “ancient rights and liberties™ declared in the English Bill of
Rights of 1689 was the following: ~That the pretended power of suspending laws or
the execution of laws by regal authority without consent of parliament is illegal.™
No echo of this declaration is found in the United States Constitution but the Texas
bills of rights from 1845 through 1869 did provide: ""No power of suspending laws
in this State shall be exercised, except by the Legislature, or its authority.” The last
three words became a source of difficulty. Although Reconstruction had ended
officially in Texas on March 30. 1870 when President Grant approved the Texas
Reconstruction Act, Governor E. J. Davis asked for and received from the Texas
Legislature the power “'to declare . . . counties under martial law and to suspend
the laws therein until the legislature shall convene . . . (Charles W. Ramsdell,
Reconstruction in Texas (1910), p. 296). Governor Davis used these powers to try
quarantine offenders by court martial in Houston, to declare martial law in Hill
and Walker counties in 1871, and later the same year to deal with “election
disorders’ in Limestone and Freestone counties. When the Democrats won
control of the legislature they proceeded in early 1873 to strip the governor of
special powers conferred upon him by their predecessors. They also proposed a
constitutional amendment, ratified on December 2, 1873 which deleted the words
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~or its authority™ from the suspension section and gave it the exact wording of
Section 28 today. Against this background the courts have subsequently held this
deletion to mean that legislative power to delegate its authority to suspend laws
has been withdrawn (McDonald v. Denton, 132 S.W. 823 (Tex. Ct. App. 1910, no
writ)).

Explanation

Occasionally some authority may violate Section 28 by independent action.
This occurred, for example, when the governor declared martial law to control
production in the East Texas oil field. His action violated both Sections 24 and 28
(Constantin v. Smith, 57 F.2d 227 (1932)). In another example local authorities
tried to suspend a general law against bawdy houses by restricting them to a
specified district ot town (Brown Cracker and Candy Co. v. City of Dallas, 104
Tex. 290, 137 S.W. 342 (1911)).

Typical cases deal with attempted delegation of power by the legislature.
Briefly the rule laid down by the courts is that subordinate bodies may not suspend
state laws but they may make factual determinations as to applicability within the
jurisdictions or boundaries of these subordinate bodies. In fact a majority of the
statutes and ordinances which have been challenged in Texas courts have been
upheld as valid delegations of power because they involved situations of a fact
finding or administrative nature Only where clear contraventions of state policy
were involved did the courts tind Section 28 to be violated. Thus the commissioner
of agriculture could make exceptions to the Pink Bollworm Act, which prohibited
the growing of cotton in regulated zones (Williams v. State, 145 Tex. Crim. 285,
176 S.W.2d. 177 (1943)), and the State Highway Commission could exercisé its
authority to make exceptions to weight and size limitations upon vehicles
operating on the public highwav< (Sproles v. Binford, 286 U.S. 374 (1932)).

In enforcing Section 28 the courts must watch their own conduct, for that
section "‘is an express denial to the judicial branch of government of any power to
suspend any valid statute. Not only may judges and courts not suspend a statute,
but neither may they supervise and direct the manner and method of its enforce-
ment by the officers of the executive department of government charged with the
duty of enforcing same™ (State v. Ferguson, 133 Tex. 60, 66, 125 S.W.2d 272, 276
(1939)). Actually, this reliance on Section 28 is a make-weight. All that the quoted
statement means is that a judge who erroneously enjoins the enforcement of
statute has “suspended™ a law. If a judge properly enjoins enforcement he has not
“suspended” a law; rather, he has prevented unconstitutional enforcement of a
valid law or enforcement of an invalid law. In short, decisions would be the same
even if there were no Section 28. (In addition to the Ferguson case, see Crouch v.
Craik, 369 S.W.2d 311 (Tex. 1963) and City of Baytown v. Angel, 469 S.W.2d 923
(Tex. Civ. App.—Houston [14th Dist.] 1971, writ ref'd n.r.e.). Compare City of
Houston v. Adams, 326 S.W.2d 627 (Tex. Civ. App.—Houston 1959, writ ref'd
n.r.e.), where the court did not find Section 28 to be a bar to an injunction. )

Section 28 leaves the legislature free to suspend laws. Indeed, such action
involves nothing more than passing a new statute. If the “'suspending™ statute is
attacked, some other section must be invoked.

Comparative Analysis

In thirty-one states there are specific constitutional guarantees against suspen-
sion of laws except by the legislature.
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Author's Comment

Public authorities other than the legislature have no business suspending laws
because this action is part of the law-making power. Hence prohibitions on sus-
pension partially restate the principle of separation of powers and for this reason
the prohibition presumably also operates in those jurisdictions which do not have a
specific suspension section. Complex modern government and principles of local
self-government do require considerable flexibility in the enforcement and applica-
bility of general laws. So long as courts do not hamper this natural development by
over technical interpretations of Section 28, the section will do no harm. It does
state a basic though obvious principle of government.

Sec. 29. PROVISIONS OF BILL OF RIGHTS EXCEPTED FROM POWERS
OF GOVERNMENT; TO FOREVER REMAIN INVIOLATE. To guard against
transgressions of the high powers herein delegated, we declare that everything in this
“Bill of Rights™ is excepted out of the general powers of government, and shall forever
remain inviolate, and all laws contrary thereto, or to the following provisions, shall be
void.

History

The subject matter of Section 29 first appeared as the concluding section of the
Bill of Rights in the Constitution of 1845. It has reappeared in the same position in
every subsequent constitution.

Explanation

Presumably Section 29 was designed as a closing flourish to emphasize the
importance of the Bill of Rights. Unfortunately it is not clear just what it means
and one is left with the suspicion that despite the apparently strong language it
means nothing at all. Section 29 has been cited in relatively few cases and in them
the decision typically turned on another section of the Bill of Rights cited with
Section 29. ]

The reference to “the high powers herein delegated™ one must assume is to the
rest of the Texas Constitution, but the word **delegated™ may be misleading. The
United States government is one of delegated powers while state powers are not
delegated but residual. Indeed the Texas Supreme Court asserted, “A state
constitution, unlike the federal constitution, is in no sense a grant of power but
operates solely as a limitation of power. *All power which is not limited by the
constitution inheres in the people. and an act of a state legislature is legal when the
Constitution contains no prohibition against it’ ” (Shepherd v. San Jacinto Junior
College District, 363 S.W.2d 742, 743 (1962), quoting from Waits v. Mann, 187
S.W.2d 917 (Tex. Civ. App.=Austin 1945, writ refd)).

It might seem that Section 29 supports a particularly rigid interpretation of the
Bill of Rights. Certainly Texas courts have said that constitutional provisions mean
exactly what the people who wrote them intended and judges are without authority
to deviate from this meaning. This. contrasts with concepts of the expanding or
unfolding meaning of constitutional provisions advanced by some federal judges,
presumably not totally without effect upon their Texas counterparts. The case
which seems to draw Section 29 into the conflict between these views is the Texas
mortgage moratorium act case in which the Texas Supreme Court construed the
Texas obligation of contract clause in Section 16 at odds with the interpretation
given to the federal clause by Chief Justice Hughes in Home Building and Loan
Association v. Blaisdell (290 U.S. 398 (1934)). As Chief Justice Cureton explained,
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“the Blaisdell Case seems to be based upon the proposition that, although the
contract clause in the Federal Constitution prohibits the impairment of contracts
by state legislation, still a wide range of police control may be exercised by the
states, varying with different conditions, even to the extent of impairing previously
existing contracts. It is quite obvious the same rule of interpretation cannot be
applied to the contract clause in our State Constitution, for the reason that, unlike
the Federal Constitution, the rights guaranteed by that clause are by Section 29 of
the Bill of Rights ‘excepted out of the general powers of government, . . . and all
laws contrary thereto . . . shall be void’  (Travelers’ Insurance Co. v. Marshall,
124 Tex. 45, 53, 76 S.W.2d 1007, 1011 (1934)).

*The meaning which a constitutional provision had when adopted,™ added the
Chief Justice several paragraphs later, ‘‘it has today; its intent does not change
with time or conditions; while it operates upon new subjects and changed
conditions, it operates with the same meaning and intent which it had when
formulated and adopted’” (124 Tex. at 53, 76 S.W.2d at 1011). For this proposition,
however, the Chief Justice cited Cooley and not Section 29.

One may well wonder whether Chief Justice Hughes would not have agreed
with this rule but have observed that in applying it he reached another result. In
any case the rule does not seem to spring from Section 29. Then what did Chief
Justice Cureton cite Section 29 for? Apparently he has asserted no more than the
power of the courts to declare unconstitutional legislation passed in violation of the
Bill of Rights or any other part of the constitution. This, however, merely restates
the power of judicial review enunciated by John Marshall in Marbury v. Madison
(5 U.S. (1 Cranch) 137 (1803)) and well established before the Texas Constitution
of 1845 was drafted.

Comparative Analysis

Texas is one of only four states with constitutional provisions of this sort.

Author's Comment

As the foregoing Explanation attempts to establish, Section 29 seems to be a
meaningless provision of the Bill of Rights. It is not even the aid to rigid
construction which it might appear to be. Differing views of the judicial role in
constitutional construction and reliance upon the intent of the framers of consti-
tutions have thrived in jurisdictions which have no provisions similar to Section 29.

Author’s Concluding Comment

Looking back at the history and construction of Article L, it is difficult to accept
the limitation in Section (g) of the resolution which provided for the Constitutional
Convention of 1974. Providing that the “Bill of Rights of the present Texas
Constitution shall be retained in full” may have been politically expedient.
Certainly, however, Article I cannot escape revision on its own merits.

With rare exceptions changes in the Texas Bill of Rights have been additions
and not deletions. Article I today is redundant, confusing, partially obsolete and in
places highly technical. In its present form its justification is history not logic. No
one who respects American political tradition would sweep away the Bill of Rights
tor these reasons. These rights have been adopted as a bulwark against unfair or
oppressive government. Still a full reexamination beginning with basic questions
does not seem too much to ask. What do we want from our government today?
What do we realistically fear from government today? Presumably we want a
government which is strong enough to cope with problems of the present yet



87
Art. |, § 29

subject to some realistic limitations in favor of individual freedom. One must face
the issue of how many 17th, 18th. and 19th century solutions serve the needs of the
20th and 2 st centuries.

Were it not for judieial construction, this reexamination could not have been
deferred so long. The United States Supreme Court, as previously noted, has
taken the lead in protecting the basic rights and liberties of the individual against
interference by state government. Texas courts have followed this lead to the point
of disregarding significant differences in the wording of Texas constitutional
guarantees. These courts have seldom outbid federal courts in protection except to
safeguard some property rights. Nor have the Texas courts developed disparate
constitutional theories. Rather the typical opinions state conclusions rather than
the reasons for these conclusions. Although some cases turned on technical
wording in the Texas Bill of Rights, the very real danger of highly technical
interpretation remains more a threat than a reality. Nevertheless the courts cannot
always produce satisfactory results from the clutter of the constitution.

The Texas Bill of Rights has not served much if any educational purpose.
Indeed if it were revised and put in understandable form it might be more available
for this purpose. Subjecting the bill to the same sort of demanding scrutiny which
was recently given to the rest of the Texas Constitution might produce changes
along the following lines.

(1) Move general statements of political theory or purpose to the preamble
where rephrased they would serve simply as aids to construction. This would
eliminate Sections 1 and 2.

(2) Eliminate specific prohibitions which parallel prohibitions upon the states
in- the United States Constitution. This list would include the guarantee of a
republican form of government in Section 2, and all of Section 16 except the
apparently meaningless and not useful prohibition on retroactive laws.

(3) Eliminate prohibitions upon ancient wrongs which are not likely to occur
and might be struck down under a due process provision anyway. To be considered
for deletion on this basis are Sections 20, 21, and 25.

(4) Eliminate meaningless or otherwise unnecessary provisions. Section 29
seems to be meaningless as construed. The treason provision of the United States
Constitution renders Section 22 unnecessary because treason against Texas, a part
of the United States, must be treason against the United States. Section 28 against
suspension of laws really repeats the division of powers rule in Article I1. Sections
18 and 26 deal with subjects better regulated by statute.

(5) Streamline and restate the guarantees of basic liberties in the same words as
the First Amendment to the United States Constitution, changing of course the
word *‘congress.”” With this single statement Sections 4, 5, 6, 7, 8, and 27 could be
dropped. The rule regarding witnesses in Section 5 could be dealt with by statute.

(6) Adopt the language regarding due process of law and equal protection of the
laws from the Fourteenth Amendment to the United States Constitution while
expanding equal protection to include the substance of Section 3a. These changes
should then serve in place of Sections 3 and 3a as well as the due course of laws
provisions in Sections 13 and 19.

(7) Re-examine the procedural guarantees, mostly to persons accused of crime,
in Sections 9, 10, 11, 11a, 12, 13. 14, 15, and 15a. Not only is one guarantee of jury
trial sufficient, but the new statement might well give the legislature greater
leeway to experiment with nonjury settlements, particularly in civil cases. Room
should be left too for legislative settlement of fair rules for commitment of the
mentally ill. Since some states have curtailed or limited the grand jury, this
procedure might also be left for legislative determination.

The other guarantees in these sections and the rigidity of their protections
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might depend upon how innovatively the state proposes to deal with the preven-
tion and control of criminal conduct. Certainly Section |1a on bail is a legislative
type solution and the guarantee of bail should be stated in such terms as to permit
legislative determination.

(8) Finally, the remaining sections in the Bill of Rights might be disposed of as

follows:

(a) Section 24 which is simply stated might be retained.

(b) Section 23, in the interest of crime control, should be repealed in favor of
legislative regulation.

(c) Section [7 might be replaced with a simple statement that just compen-
sation is due when private property is taken for public use (as in the Fitth
Amendment to the United States Constitution). The details could be left

for legislative regutation
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THE POWERS OF GOVERNMENT

Sec. 1. DIVISION OF POWERS; THREE SEPARATE DEPARTMENTS;
EXERCISE OF POWER PROPERLY ATTACHED TO OTHER DEPART-
MENTS. The powers of the Government of the State of Texas shall be divided into
three distinct departments, each of which shall be confided to a separate body of
magistracy, to wit: Those which are Legislative to one; those which are Executive to
another; and those which are Judicial to another; and no person, or collection of
persons, being of one of these departments, shall exercise any power properly attached
to either of the others, except in the instances herein expressly permitted.

History

Article 11 of the Texas Constitution consists of only a single section, with fewer
than 100 words. Yet, the principle it establishes, that the powers of government
are divided among three separate and distinct branches or departments of govern-
ment, is one of the most basic to Texas government and has had a significant
impact on the remainder of the state constitution and on the structure and
operation of government in Texas.

The separation-of-powers concept in Texas is traceable to both Anglo and
Mexican influences. The importance of the concept in the history of government in
the United States is well known. but both the Mexican National Constitution of
1824 (Art. II, Sec. 1, para. 3) and the Coahuila Constitution of 1827 (Sec. 29)
contained specific separation-of-powers statements similar to the one that appeared
in Article I, Section 1, of the 1836 Constitution of the Republic of Texas. A
separation-of-powers provision has been present, with only minor changes; in
every Texas constitution since that first one.

The United States Constitution also establishes a federal government generally
organized into three separate branches, but does so without a specific separation-
of-powers statement. Instead, the separation is accomplished by the constitution’s
assignment of certain duties and powers to each branch. So strong was the fear that
political power might be concentrated in one or a few hands and so pervasive was
the belief that separation of powers was the remedy against abuse of power that
Madison, writing in the Federalist, found it necessary to defend the constitution
against those who charged neglect of this principle. “*No political truth,” he wrote,
“'is certainly of greater intrinsic value, or is stamped with the authority of more
enlightened patrons of liberty, than that on which the objection is based. The
accumulation of all powers, legisiative, executive and judiciary, in the same hands,
whether of one, a few, or many, and whether hereditary, self-appointed, or
elective, may justly be pronounced the very definition of tyranny” (The Federalist,
No. 47).

The separation-of-powers statement in the 1836 Constitution of the Republic of
Texas was a simple one:

The powers of this government shall be divided into three departments, viz:
legislative, executive, and judicial, which shall remain forever separate and distinct.
(Art. I, Sec. 1.)

In the 1845 Constitution, the provision was moved to Article II and was altered to
appear as it does today. The major change occurring with the 1845 version was
recognition that the doctrine of separation, however rigid in principle, was subject
to exceptions “expressly provided™ in the constitution. Only minor changes in
punctuation have occurred as the provision has been carried forward as Section |
of Article II in each subsequent Texas constitution.
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Explanation

The importance of Article IT is not in its precise language but in the general
concept of government it announces—a concept that in turn pervades the
remainder of the Texas Constitution and has been vigorously developed by the
courts and attorneys general in application to government at both the state and
local level. The principle has basically two facets. The first is obvious from a
reading of Article II--that no member of one branch or “‘department” of
government may exercise powers that are confided to another. The second is
present by implication from the first—that those powers constitutionally confided
to one body of government cannot be delegated to another body, agency, or level
of government. Yet, as indicated by both court decisions and attorney general
opinions, neither the concept nor its basic facets are rigid. Each has evolved as the
nature and role of government has changed and as legal opinions have more
precisely defined the lines between what is permissible and what is not.

Article II must be read in conjunction with many other sections of the
constitution. Article II indicates that the powers of government are divided
among three named departments, but it fails to define what powers are legislative,
executive, or judicial in nature and properly assigned to each department.
Therefore, the first effect of other sections of the constitution granting specific
powers to a department or a member of a department is to define generally what
constitutes legislative, executive. or judicial powers within the separation concept.
For example, if the power to pass laws is confided to the legislature, the power is
legislative in nature. Article II also indicates that no person ‘“being of” one
department may exercise any power properly attached to another department, but
it fails to provide a list of those persons constituting each department. Again, other
sections and articles of the constitution provide at least some indication as to
constitutional officers. For example, Section 1 of Article IV prescribes officers of
the executive department. However, as discussed elsewhere, efforts to extend the
separation downward and to segregate all state and local government officers and
employees into their appropriate departments of government has proven difficult
and generally unsuccessful.

In determining those powers “‘properly attached” to a department, it is
necessary to go beyond those set out in the constitution. Generally, it is said that
the duty of the legislature is to enact laws; the duty of the executive is to enforce
them; and the duty of the judiciary is to construe, interpret, and uphold them.
Specific determinations are more difficult. Whereas the powers of the legislature
are plenary, limited only by restrictions contained in or necessarily arising from the
constitution, the executive and judiciary have only those powers granted by law or
the constitution. See Government Services Insurance Underwriters v. Jones, 368
S.W.2d 560 (Tex. 1963) (plenary power of the legislature); In re House Bill No.
537 of the Thirty-eighth Legislature, 113 Tex. 367, 256 S.W. 573 (1923) (judiciary).
However, powers may be within the general constrictions of being executive or
judicial in nature without being expressly set out in the constitution either because
“inherently” within or properly “‘inferred” from powers or jurisdiction directly
granted by the constitution. (See Ex parte Hughes, 133 Tex. 505, 129 S.W.2d 270
(1939).) Therefore, another effect of express grants of authority in the constitution
is to provide those instances in whjch one department of government may exer-
cise a power that is either granted elsewhere in the constitution to another
department of government or is intrinsically within the powers of another
department without express mention in the constitution. For example, Section 59
of Article XVI was adopted in part to serve as an exception to the separation
concept. See Corzelius v. Harrell, 143 Tex. 509, 186 S.W.2d 961 (1945).
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Few writers or courts have taken time specifically to construe the wording of
Article I1. As a result, several aspects of the article have gone virtually unnoticed.
For example, although the doctrine of separation of powers is usually described as
being between “‘branches’ of government, Article II speaks in terms of “‘depart-
ments’” of government. The use of “‘department” is carried forward in each of the
articles of the 1876 Texas Constitution creating the three separate repositories of
authority—Legislative Department, Article I11I; Executive Department, Article
IV; Judicial Department, Article V. Section 1 of Article IV goes so far as to specify
those officers who constitute the “Executive Department.”

A second aspect of the significance of the wording of Article II is that the
separation required is that of “‘powers.” It is also possible to speak of “functions”
of government. (Some states have distinguished between powers and functions in
determining separation issues.) If one were to use this distinction, many separation
issues arising under the Texas Constitution could be solved easily. Article 11
distributes powers among three departments; each of these departments is
“closed” by definition. That is, Section | of Article III makes the senate and the
house the legislative department: Section 1 of Article [V names certain officers as
constituting the executive department; and Section | of Article V names the courts
that constitute the judicial department. (This is a bit oversimplified; the drafters of
the 1876 Constitution were not so precise in their terminology.) If the officers
named in these three sections were considered the only ones ‘“‘being of one™
department and forbidden to exercise powers belonging to another department,
the way would be open to treat differently constitutional or statutory officers not
designated as part of one of the three “‘departments.” Instead, they could be
characterized as not ‘“‘being of” or exercising the “‘powers™ of a particular
department but, rather, carrying out a “‘function’ of government under authority
established by law. However, apparently neither the Texas courts nor attorneys
general have utilized this approach to the separation dilemma.

A third aspect of the wording of Article IT that has gone virtually unnoticed is
that it permits only those exceptions to the separation-of-powers principle that are
“expressly” permitted elsewhere in the constitution, suggesting that the mere
presence of another constitutional provision is not necessarily adequate to
establish an exception.

Development in Texas of the concept of the separation of powers is discussed in
four areas: (1) administrative agencies; (2) separation of legislative-executive
powers; (3) separation of legislative-judicial powers; and (4) separation of
executive-judicial powers.

Administrative agencies. The work of government today is done largely through
administrative agencies. Estimates of the number of existing state agencies in
Texas have run as high as 200. with at least 70 performing major legislative,
executive, or judicial functions. Texas courts, like those in other states, have had
to reconcile the appearance and growth of this “feurth branch’” of government
with the constitutionally ordered system of a separation of powers among three
branches. Agencies created under specific constitutional authority or direction are
more easily accommodated in the system because if not strictly in compliance with
the separation principle, they become an “exception” as authorized in Article 11.
(E.g., Board of Pardons and Paroles, which is created in Art. IV, Sec. 11.)
However, the great majority of agencies are created by statute and must function
under the separation requirement, thus compelling Texas courts to establish
parameters for application of the separation principle to the myriad of different
statutory agencies and circumstances.

To understand the nature of a state agency in regard to the separation
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doctrine, it is important to bear in mind that, unless constitutional in origin, an
agency derives its authority solely from the legislature. But the legislature cannot
grant an agency power that the legislature itself does not have. Since the power of
the state legislature is plenary, limited only by express or implied restrictions
necessarily contained in or necessarily arising from the constitution, the power that
potentially may be entrusted by the legislature to an agency is considerable.
However, the legislature cannot grant an agency powers that properly are purely
“legislative,” **judicial,” or *“‘executive” in nature unless authorized to do so by the
constitution. (See Board of Water Engineers v. McKnight, 111 Tex. 82,229 8.W. 301
(1921).) In the instance of *‘judicial”” powers, the distinction as enunciated by the
court in Scott v. Texas State Board of Medical Examiners (384 S.W.2d 686, 690-691
(Tex. 1964)), is whether the legislative authorization “‘involves public policy or is
policy-making in effect, or whether the action concerns only the parties who are
immediately affected.”” The former may be granted to an agency; the latter, being
judicial, cannot. ,

An initial issue affecting state agencies and arising under the separation-of-
powers doctrine is the extent of authority, and the discretion in the exercise of that
authority, that an agency may be delegated by law. Conceptually, governmental
policy is to be decided by the legislature, with agencies merely charged with
making rules in furtherance of the policy. However, the realities of government
are decidedly different. Appointed or civil service administrators greatly out-
number elected officers and are by necessity making important day-to-day
decisions. The administrators are not performing merely ministerial tasks; they are
making and effecting policy. The greater the discretion they have under their
operating statute, the greater the opportunity they have for determining policy.

Texas courts continue to enunciate the rule that a delegation of legislative
authority is valid only if there are sufficient statutory standards, but the adequacy
of such standards is determined on a case-by-case basis. Apparently no Texas court
has declared a statute unconstitutional as an invalid delegation of authority to a
state agency because it lacked adequate standards. But see Tex. Att’y Gen. Op.
Nos. M-1264, M-1191, M-1190 (1972). Instead, Texas courts have upheld various
statutes by either denying that the delegation exists; finding that the powers
involved were only quasi-legislative, quasi-executive, or quasi-judicial in nature,
or concluding that the statutory standard was sufficient. See Ray, “‘Delegation of
Power to State Administrative Agencies in Texas,” 16 Texas L. Rev. 20 (1937);
Harris, “*“The Administrative Law in Texas,” 29 Texas L. Rev. 213 (1951).

In recent cases Texas courts have upheld agency authority under very general
legislative standards. For example, the Texas Supreme Court in Jordan v. State
Board of Insurance (160 Tex. 506, 334 S.W.2d 278 (1960)) upheld an order
applying a statutory standard requiring that officers and directors of a proposed
insurance company be ‘‘worthy of public confidence.” In 1972, the court upheld a
statute providing for revocation of a license for the practice of medicine on the
basis of *‘grossly unprofessional or dishonorable conduct, or of a character which in
the opinion of the Board is likely to deceive or defraud the public.”” (Martinez v.
State Board of Medical Examiners, 476 S.W.2d 400 (Tex. 1972).) The standard
applied in recent cases has been that the legislature may delegate such authority to
establish rules, regulations, or minimum standards as may be reasonably necessary
to carry out the expressed purpose of the Act. (Beall Medical Surgical Clinic and
Hospital v. Texas Board of Health, 364 S.W.2d 755 (Tex. Civ. App.—Dallas 1963,
no writ); Williams v. State, 514 S W.2d 772 (Tex. Civ. App.—Beaumont 1974, writ
refd n.r.e.).)

A second issue arising under Article II and affecting state agencies is the scope
of judicial review of agency decisions. The threshold question is whether a person
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may obtain admission to the judicial system for review of agency decisions. Texas
courts have recognized that except in the presence of a statutory provision for
appeal or review agency decisions are not reviewable unless they affect the
constitutional or property rights of the individual making the appeal. (Brazosport
Savings and Loan Ass’'n v. American Savings and Loan Ass’n, 161 Tex. 543, 342
S.W.2d 747 (1961); City of Amarillo v. Hancock, 150 Tex. 231, 239 S.W.2d 788
(1951).) Decisions affecting privileges are not automatically reviewable. (See
White Top Cab Co. v. City of Houston, 440 S.W.2d 732 (Tex. Civ. App.—Houston
[14th Dist.] 1969, no writ).) Recent practice in Texas and elsewhere has been to
provide by statute for appeals by ‘‘persons aggrieved,” ‘‘interested in,” or
affected” by particular agency decisions. (See Scott v. Board of Adjustment, 405
S.W.2d 55 (Tex. 1966).) In 1975. the Texas Legislature enacted an Administrative
Procedure and Register Act (APA) (Tex. Rev. Civ. Stat. Ann. art. 6252-13a),
which provides an appeal for “‘persons aggrieved” by final agency decisions. To
what extent the law will change prior practice of Texas courts with regard to the
availability of review must await judicial construction of the act.

Once a person seeking review of an agency decision obtains access to the
judicial system, the question becomes the extent to which the court will hear and
decide the matter anew. The Texas Legislature and Texas courts have butted
heads over whether the courts should review agency decisions de novo. Perhaps
because of a distrust of the agency decision-making process, the Texas Legislature
has tried repeatedly to provide courts with authority to hear the matter de novo,
but the courts have refused. Finding that a statute requiring a completely new trial
and decision would result in an indirect delegation of powers that could not be
directly delegated to the courts because violative of Article II, Texas courts have
preferred to review agency decisions on the basis of whether, as a matter of law,
there is “substantial evidence” to support the agency action. Cases illustrating the
courts’ attitude include Gerst v. Nixon (411 S.W.2d 350 (Tex. 1967)), in which the
court refused to follow the statute’s requirement that courts review decisions of the
savings and loan commissioner on the basis of a preponderance, of evidence;
Chemical Bank & Trust Co. v. Falkner (369 S.W.2d 427 (Tex. 1963)), in which the
court refused to follow statutory provisions requiring that it determine what consti-
tuted “'public necessity” for a new bank charter; and Bradley v. Texas Liguor
Control Board (108 S.W.2d 300 (Tex. Civ. App.—Austin 1937, no writ)), in which
the court refused de novo review of board action as an invalid effort to confer
administrative power on the court. The most recent opinion evidencing this
attitude is Texas Vending Commission v. Headquarters Corp. (505 S.W.2d 402
(Tex. Civ. App.—Austin 1974, writ ref'd n.r.e.)), in which the court found the
function of vending machine licensing to be legislative in nature and therefore one
not susceptible to judicial determination.

This rule against de novo review is applicable except in that circumstance in
which the authority being exercised by the agency is judicial, rather than legislative
or administrative in nature. (See Scott v. Texas State Board of Medical Examiners,
384 S.W.2d 686 (Tex. 1964) (agency exercised power to “‘revoke’ medical license,
a power ‘“‘traditionally” committed to the courts); Chemical Bank & Trust Co. v.
Faulkner, supra at 433 (Calvert, J., dissenting).) However, as discussed previously,
the right of an agency to exercise “judicial” powers is limited to those instances
authorized in the constitution.

The legislature’s solution to the roadblock constructed by state courts has been
to attempt to amend the Texas Constitution to permit de novo review. An amend-
ment submitted in 1961 that would have permitted such review was defeated by the
voters of the state.

As a result of the controversy over de novo review and in the absence in the
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past of a state administrative procedure act to provide uniformity in appeals, the
result has been “‘a hodge-podge of judicially created principles and inconsistent
statutory provisions.” (Guinn, *Judicial Review of Administrative Orders in
Texas,” 23 Baylor L. Rev. 34, 37 (1971).) Although pure de novo review is not
possible except in the limited circumstance mentioned above, no fewer than five
separate “types” of “substantial evidence” review have developed in Texas, each
depending on the presence of certain statutory language. (See Reavley, *“Sub-
stantial Evidence and Insubstantial Review in Texas,” 23 Sw. L. J. 239 (1969).)
The newly enacted Administrative Procedure and Register Act (Tex. Rev. Civ.
Stat. Ann. art. 6252-13a) sets out a procedure for courts to follow in determining
substantial evidence appeals, but there remains a question of whether the act will
supersede other acts and bring uniformity to appeal procedures and court review in
Texas. The applicable provision, Section 19, states that the review is “cumulative
of other means of redress provided by statute.” The act became effective on
January 1. 1976, and as yet no Texas court has decided whether the APA *“‘review”
will bring a procedural sameness to the variant standards currently applied by
Texas courts.

Legislative-Judicial. The entire de novo controversy discussed above is illus-
trative of the hesitation of Texas courts to accept responsibility for apparent
“policy” determinations even when expressly authorized to do so by law. (See
Davis v. City of Lubbock, 160 Tex. 38, 326 S.W.2d 699 (1959).) Unlike some
courts, particularly certain federal courts acting in the areas of redistricting, penal
system operation, and educational desegregation, Texas courts have continued to
apply a rather stern doctrine of judicial restraint. Such elements of this doctrine as
the presumption of a statute’s constitutionality, the refusal to provide “‘advisory”
opinions, and deference to the policy pronouncements of legislative and adminis-
trative bodies at both the state and local level remain present and virulent judicial
principles in Texas. (See generally, Dick v. Kazen, 156 Tex. 122, 292 S.W.2d 913
(1956); Trapp v. Shell Oil Co., 145 Tex. 323, 198 S.W.2d 424 (1946); State v. Hogg,
123 Tex. 568, 70 S.W.2d 699, aff'd on rehearing, 72 S.W.2d 593 (1934); State v.
Margolis, 493 S.W.2d 695 (Tex. Civ. App.—Austin 1969, writ ref'd n.r.e.).)

In those instances in which the constitution provides the legislature with
authority to act in areas otherwise within the auspices of the judicial branch, the
courts also have been hesitant to overturn legislative enactments. One of these
areas is with regard to rules of judicial procedure. (See Annotation of Sec. 25 of
Art. V.) In Government Services Insurance Underwriters v. Jones (368 S.W.2d 560
(Tex. 1963)), the Supreme Court indicated that it would be reversible error for a
court to fail to grant a continuance when the legislative continuance act (Tex. Rev.
Civ. Stat. Ann. art. 2168a) provided for one because a legislator was acting as
attorney. In this regard, however, the court has emphasized that the legislature’s
power is limited by other provisions in the constitution and does not extend to
interference with a court’s power to enforce its judgments. (See Schwartz v.
Jefferson, 520 S.W.2d 881 (Tex. 1975); Langever v. Miller, 124 Tex. 80,76 S.W.2d
1025 (1934).)

Perhaps the most extraordinary example of a legislature’s exercise of judicial
powers is in the impeachment process. (See Secs. 1-5 of Art. XV and Tex. Rev. Civ.
Stat. Ann. arts. 5961-63.) On three occasions in the 20th century the Texas Senate
has convened as a court of impeachment for the trial of a state official. The first
trial occurred in 1917 and resulted in removal from office and disqualification from
holding future public office of Governor James E. Fergusoa. (Senate Journal, 35th
Legislature, 2nd Called Session (1917).) The second resulted in acquittal for
District Judge J. B. Price in 1931. (Senate Journal, 42nd Legislature, 2nd Called
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Session (1931).) The third was in 1975-1976 and resulted in the removal and dis-
qualification of District Judge O. P. Carrillo. Texas courts have clearly indicated
that the senate’s authority to “try”’ impeachment charges is judicial in nature and
possibly only as a constitutionally authorized exception to the separation doctrine.
(Ferguson v. Maddox, 114 Tex. 85, 94, 263 S.W. 888, 890 (1924).) In reality, the
process itself is a strange blend of legislative and judicial procedures, with the
senate providing its own procedures and constituting the ‘‘court of original,
exclusive, and final jurisdiction.” (114 Tex. at 100, 263 S.W. at 894.) Once the
legislature has sat in a judicial capacity and exercised its constitutionally granted
judicial power, it cannot return in its legislative capacity and reverse its actions.
(Ferguson v. Wilcox, 119 Tex. 280, 28 S.W.2d 526 (1930).)

A recent Texas Supreme Court decision reflects the narrow line walked by
courts in determining whether the remedy sought by a plaintiff is one the court can
grant because it requires the exercise of judicial powers or one which the court
cannot grant because it requires the exercise of legislative powers. In Southwestern
Bell Telephone Co. v. State (523 S.W.2d 67 (Tex. Civ. App.—Austin 1975)), the
court of civil appeals denied the effort of the attorney general to enjoin the
“‘unreasonable” rates of the defendant telephone company because *“‘rate-making
is a legislative power which the judiciary cannot exercise” (/d. at 69). The court
pointed out that, although it was not being directly asked to set rates, the practical
effect was otherwise (/d. at 70). The supreme court reversed, noting that, in the
absence of regulation by governmental agencies, public utilities are held by
common law to a standard of reasonableness in their rates and that such a standard
is enforceable in a court. (State v. Southwestern Bell Telephone Co., 526 S.W.2d
526 (Tex. 1975).)

Another recent case depicts an irony in the position taken by Texas courts with
regard to authority delegated to them by the legislature. Whereas the supreme
court long ago announced that courts are limited to powers strictly judicial in
nature (In re House Bill No. 537 of the Thirty-eighth Legislature, 113 Tex. 367,
256 S.W. 573 (1923)), and Texas courts have refused to accept de novo review of
agency decisions despite persistent efforts of the Texas Legislature to grant them
such authority, the Texas Supreme Court in Commissioners Court of Lubbock
County v. Martin (471 S.W.2d 100 (Tex. 1971) upheld a statute giving district
judges broad authority for carrving out local probation programs. The authority
included the power to appoint and set the salaries of probation officers, subject
only to an undefined “‘consent” required of the commissioners court of the county.
The court went so far as to indicate in dictum that even absent the specific statute
in question, “*We have no doubt that a district judge has the implied power to
appoint probation personnel and to set their compensation in the event such action
is essential to the continuing effective administration of the business of the court”
(Id. at 110). Apparently the standard for determining whether any particular
action is “‘essential’” would be whether the action of the judge is so unreasonable,
arbitrary, or capricious as to amount to an abuse of discretion. This suggests that,
despite holdings to the effect that a court lacks “inherent” powers, a court’s
“implied” powers may be extensive within the general purpose of “effective
adminstration of the business of the court.” (See Ex parte Hughes, 133 Tex. 505,
129 S.w.2d 270 (1939).)

Legislative-Execurive. The greatest occasion for conflict over legislative and
executive powers has been with regard to fiscal matters. Conceptually, the
legislature is charged with appropriating state funds and the executive department
or agencies with executing the appropriation. Unless the legislature appropriates
funds from the state treasury for the purpose in question, the administrative or
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executive officer is without authority to spend funds for that purpose. In Bullock v.
Calverr (480 S.W.2d 367 (1972)). the Texas Supreme Court denied the secretary of
state authority to use money in his hands to defray costs of the state primary when
the primary filing fee system was declared unconstitutional. On the other hand,
the inability to obtain money unless appropriated may be removed by the consti-
tution itself. (See Lightfoot v. Lane, 104 Tex. 447, 140 S.W. 89 (1911).) The
Lightfoot case involved the refusal of the comptroller to pay the salary of the
attorney general because there was no appropriation. The court held that an
appropriation was unnecessary when the constitution provided that the officer was
to receive a specific salary. The case does not answer the question whether the
legislature could refuse to appropriate funds for a constitutional officer of another
department if the constitution fails to require a specific amount.

The governor’s fiscal or budget powers lie in his authority to submit a budget at
the commencement of each regular session of the legislature (Art. IV, Sec. 4) and
his authority to veto items of appropriation (Art. IV, Sec. 14). The latter power is
the important one and, as indicated in Fulmore v. Lane (104 Tex. 499, 140 S.W.
405 (1911)), is actually a legislative power and thus the governor must be strictly
held to only that power which is granted to him in the constitution. Therefore, as
held in Pickle v. McCall (86 Tex. 212, 24 S.W. 265 (1893)), once the governor has
exercised his veto powers and returned the bill to the legislature, he loses control
over it and cannot veto further items when the legislature is no longer in session.

The controversial interface on fiscal matters has occurred over the control of
the expenditure of state funds by agencies or officers after the funds are
appropriated. In 1971, the legislature attempted to create a State Budget Commit-
tee consisting of both legislative and executive officers to exercise some authority
over the approval of agency expenditures. The attorney general ruled the attempt
unconstitutional as granting executive powers to legislative officers (Tex. Att'y
Gen. Op. No. M-824 (1971)). In 1973, the attorney general advised that a bill
giving the governor broad budgetary authority was also unconstitutional because:

It is our opinion that the Legislature may not invest the Governor with supervisory
authority over any agencies or offices whose functions and duties could not have been
assigned originally to the Governor’s office by statute; . . . it cannot subordinate to his
office any other executive office of constitutional rank except as the Constitution
allows; and . . . it cannot confer upon him either strict legislative or strict judicial
powers. Where, however, the Legislature has created agencies whose only functions
are those which originally might have been conferred upon the Governor had the
Legislature so chosen, we think the Legislature may restructure the agencies to make
them answerable to the Governor . . ., without violating the principle of separation of
powers.

Only the Legislature may designate the purposes and uses to which public moneys
may be devoted. The veto power of the Governor is a negative instrument assigned to
him by the Constitution as a check upon the legislative branch of government. It is the
only constitutional means by which the Governot can control the legislative power . . .
and the Legislature is constitutionally incapable of delegating to him a larger legislative
role. (Letter Advisory No. 2 (1973).)

The governor presently possesses certain expenditure control authority under a
1972 statute (Tex. Rev. Civ. Stat. Ann. art. 689a-4b), which permits the legislature
to make the expenditure of appropriated funds contingent on a finding by the
governor that a particular event has occurred. (See Tex. Att’y Gen. Op. No. H-207
(1974).) Theoretically the governor may have no discretion in the matter, but as
indicated by the failure of Governor Dolph Briscoe to release certain funds in 1976
even after the attorney general indicated that the requisite “‘fact” had been
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determined, the governor, at least as a practical matter, can make policy an
element of the decision to release funds under the statute. (See Tex. Att'y Gen.
Op. No. H-822 (1976).) Neither the relevant court decisions nor attorney general
opinions clearly or conclusively answer the issues affecting who can or should
control expenditures.

Executive-Judicial. The issue of the separation of executive and judicial powers
has largely arisen with regard to state agencies and judicial review of the decisions
of such agencies or officers. The hesitancy of state courts to review such decisions
is discussed elsewhere and need not be repeated here.

Another area is the separation doctrine as applied to prevent an officer in one
department from serving as an officer in another department. This has been of
particular significance to judicial and executive officers because of the number of
such constitutional officers named in Articles IV and V and assumed therefore to
be a member “‘of” the respective department. Attorneys general have attempted in
various opinions to identify the particular department into which each state or local
official falls. Attorneys general have also extended the separation doctrine to
include “‘employees” as well as officers. (See Tex. Att’y Gen. Op. No. H-7
(1973).) The effect has been a needless and confusing series of opinions, resulting
recently in a decision that, unless authorized by the constitution, a university
professor could not serve as a county commissioner because as an employee of the
“executive” department, he could not exercise the powers of the *‘judicial”
department (Tex. Att’y Gen. Op. No. H-6 (1973)). Such results fail to serve any
apparent purpose under the separation-of-powers concept and spawn amendments
to the constitution to authorize such dual officeholding. (See Sec. 40 of Art. XVL.)
In the opinion of this writer, such opinions reflect an inaccurate reading of Article
II and the separation concept.

In 1973, the Texas Court of Criminal Appeals considered a law, the Texas
Controlled Substances Act (Tex. Rev. Civ. Stat. Ann. art. 4476-15 § 6.01(c), which
provided that in criminal actions pending and on appeal when the act became ef-
fective, defendants could elect to be sentenced or resentenced under the less severe
penalty provisions of the new act. The Court held that the resentencing portion of
the act was violative of separation of powers because it conflicted with Section 11
of Article IV, which grants clemency powers to the governor. (Ex parte Giles, 502
S.W.2d 774 (Tex. Crim. App. 1973).)

Comparative Analysis

Approximately 40 state constitutions have separation-of-powers provisions
similar to the one in Texas. The general principles applied in the several states are
basically the same. However, court or attorney general decisions on particular
types of programs may vary considerably between states according to other
provisions in each state’s constitution or to the historical development of the
separation concept. Presumably the 10 states without specific separation-of-
powers provisions derive their separation doctrine from the presence of specific
grants of authority in the constitution, just as occurs under the United States
Constitution.

Author's Comment

Few sections of the Texas Constitution are as basic to the structure and
functioning of government in Texas as Article II. The principle of separation
remains legally viable today, although the boundaries of each department are not
clear and Texas courts have not been completely consistent in deciding when one
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department may obtain by law powers otherwise exercisable by another. However,
such a result is not surprising or undesirable. As the court in State Board of
Insurance v. Berts, 158 Tex. 83, 90, 308 S.W.2d 846, 852 (1958), stated:

Co-ordination or co-operation of two or more branches or departments of govern-
ment in solution of certain problems is both the usual and the expected thing . . . . The
system of checks and balances running throughout the governmental structure of both
general and state organizations, while designed to prevent excesses, is not intended to
make effective action impossible

The separation principle is not and cannot be rigid.

Several areas of future controversy with regard to separation can reasonably be
predicted. One, the issue of the scope of judicial review of administrative
decisions, has been present for some time and is likely to continue. Unless a future
constitutional amendment provides for de novo review, there appears to be little
likelihood that Texas courts will reconsider their refusal to accept statutorily
authorized de novo jurisdiction. Development in the area of judicial review is
likely to come through judicial construction and legislative amendment of the
Administrative Procedure and Register Act (Tex. Rev. Civ. Stat. Ann. 6252-13a).

A second area of controversy is likely to be the control of state expenditures.
As indicated earlier, prior court holdings and attorney general opinions in this area
are not clear or conclusive. Concern over the growth of the cost of state
government is likely to generate new and varied approaches to ways to supervise
expenditures and to prevent wasteful spending of appropriated funds. The variety
in approaches will be affected by conflicts between the governor and the legislature
over who should possess the supervisory authority.

A third area may be in the exercise of supervisory authority over the rule-
making and regulatory activities of state agencies. Several states have attempted to
empower legislative committees to review and suspend agency rules. Such
attempts have been upheld in some states, while being denied in others because
violative of the separation of powers. In 1975, House Bill 1209 was introduced, but
not passed, which would have provided that no state agency rule, regulation, or
change or repeal of a state agency rule or regulation could take effect until approved
by a legislative committee. The appropriate committee was to be designated by the
speaker of the house and the lieutenant governor. Whether such legislative
supervision or a less broad form of such supervision can be sustained under the
Texas Constitution awaits attorney general or court action.

As noted by James Madison in his defense of the United States Constitution, a
complete separation of powers would be self-defeating. Since the three branches
are unequal, the more powerful might soon dominate the others. Therefore, each
branch must be given weapons of defense against the others in order to retain the
bulk of its allotted power. These weapons of defense might consist, for example as
they do in Texas, of extraneous powers such as the veto, a legislative power
entrusted by the constitution to the executive, or the right to confirm appoint-
ments, an executive power entrusted to the legislature. It is the judiciary, through
interpretation of the laws and the constitution, that finally has responsibility for
protecting the integrity of each department. Although certain anachronisms are
identifiable among the holdings of Texas courts, generally they reflect a reasonable
approach to a difficult and ill-defined concept.



ARTICLE Ill %

LEGISLATIVE DEPARTMENT

Sec. 1. SENATE AND HOUSE OF REPRESENTATIVES. The Legislative
power of this State shall be vested in a Senate and House of Representatives, which
together shall be styled *“The Legislature of the State of Texas.™

History

The present language has been unchanged since 1876 and closely resembles
that contained in the Constitution of 1836. The only significant difference between
the two is the name given to the senate and house of representatives. The
Constitution of 1836 labeled these two bodies the “Congress of the Republic of
Texas,” whereas the present constitution of course describes them as ““The
Legislature of the State of Texas.”

Curiously, constitutions after 1836 changed *‘legislative power™ to “legislative
powers.” The Constitution of 1869 restored the singular, however. From 1845 to
1876 the legislative power provision of each constitution contained the require-
ment that *“The Style of the laws shall be, ‘Be it enacted by the Legislature of the
State of Texas,” ” a requirement now located in Section 29.

Explanation

Section 1 does three things: It vests the lawmaking power in the legislature,
although by no means exclusively. It commits Texas to a two-house; or bicameral,
legislature. It names each house or chamber of the legislature. The last provision is
of little significance—some states call their lower houses “‘assemblies,” a distinc-
tion without a difference—but the issues of who may exercise the lawmaking
power and bicameralism versus unicameralism are still vital.

Legislative Power )

Other parts of the constitution itself make clear that the legislature is not the
sole repository of lawmaking power. For example, home-rule cities are authorized
to enact laws (Art. XI, Sec. 5), the governor is given veto power over acts of the
legislature (Art. IV, Secs. 14 and 15), and the people must approve legislatively
initiated amendments to the constitution (Art. XVIIL, Sec. 1). The doctrine of
judicial review, under which the courts may nullify legislation because it is contrary
to some higher law, vests lawmaking power in the courts but of course is not
mentioned in the constitution. Finally, some constitutional theorists argue that the
people. through declarations of the social compact theory like Article I, Section 2,
of the Texas Constitution, have reserved some residuum of lawmaking power to
themselves. (See Robert B. Dishman, State Constitutions: The Shape of the
Document, rev. ed. (National Municipal League, 1968), pp. 15-24.)

Limiting Instrument. Although obscured by the fact that it contains so many
express limitations on the exercise of legislative power, the Texas Constitution has
always been interpreted to authorize the legislature to do anything neither it nor
the United States Constitution forbids. This is a general principle of state
constitutions—they are limiting instruments—and in theory contrasts with the
United States Constitution, which delegates to congress power to legislate only on
the subjects enumerated in Article I. As stated by the Supreme Court of Texas, in
opinions more than 50 years apart,

This language [Article III, Section 1] vests in the Legislature all legislative power
which the people possessed, unless limited by some other provision of the Consti-
tution. ... .
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There can be no dispute but that in this State the provisions of the Constitution
serve only as a limitation on the power of the Legislature, and not as a grant of
power. . . . (Brown v. City of Galveston, 97 Tex. 1,9, 75 S.W. 488, 492 (1903); Bexar
County Hosp. Dist. v. Crosby, 160 Tex. 116, 120, 327 S.W.2d 445, 447 (1959).)

Delegation of Legislative Power. The rule is universally stated by the courts that
the legislature may not delegate its power to make law. This rule rarely has
determined the result in concrete cases, however, at least during the last five
decades, because the courts usually have upheld lawmaking under statutory
authorization by administrative agencies and local governments. The nondele-
gation rule has been interred by the federal courts, and Professor Kenneth Culp
Davis, the leading administrative law scholar, asserts that state courts are
‘celebrating its wake. (Administrative Law: Cases—Text—Problems, 5th ed. (St.
Paul: West Publishing Co., 1973), ch. 2.)

The threshold question of delegation has not been of much concern in Texas. In
‘the early case of Kinney v. Zimpleman (36 Tex. 554 (1872)), for example, the court
upheld against nondelegation attack a statute directing the State Board of Edu-
cation to district the state for educational purposes, remarking that the maxim
delegata potestas non potest delegari (a delegated power cannot be delegated) did
not apply. (See also Housing Authority v. Higginbotham, 135 Tex. 158, 143
S.W.2d 79 (1940), for a useful categorization of cases sustaining legislative
delegations.) Early courts had trouble with local option legislation, however, and
their reasoning may be relevant today on the issue of whether the legislature
without constitutional authorization may authorize statewide initiative and refer-
endum.

In State v. Swisher (17 Tex. 441 (1856)), the defendant appealed his conviction
for selling liquor in a dry area. Before his appeal was considered, the local option
law under which he was convicted was repealed. The court noted this fact and
dismissed the appeal because of an inadequate record, but in its opinion chose to
label the law unconstitutional because it violated the separation of powers and
nondelegation doctrines. In 1915 the supreme court relied on Swisher to invalidate
a local option pool hall law, despite a dissent pointing out that the constitutional
discussion in that case was dicta (language not necessary to the court’s decision)
and thus not authoritative. (Ex parte Mitchell, 109 Tex. 11, 177 S.W. 953 (1915).)
The court in Mitchell did not cite Stanfield v. State (83 Tex. 317, 18 S.W. 577
- (1892)), or Werner v. City of Galveston (72 Tex. 22, 7 S.W. 726 (1888)), which
upheld statutes authorizing the commissioners court to abolish the office of county
school superintendent and thereby permit municipalities to manage their schools.
Not until 1920 did the supreme court distinguish away Swisher and its progeny, in
upholding a local option statute for municipal street improvement, holding that a
statute whose complete execution and application to the subject matter is made to
depend on the assent of some other body is not an unconstitutional delegation of
legislative power. (Spears v. City of San Antonio, 110 Tex. 618, 223 S.W. 166
(1920).) Today the validity of local option legislation is firmly established and of
course in the case of liquor regulation expressly authorized by Article XVI,
Section 20. (See generally C. Dallas Sands, Sutherland Statutory Construction, 4th
ed. (Chicago: Callaghan & Co., 1972), vol. 1, pp. 87-89.)

Standardless Delegation. ‘‘Generally, a legislative delegation of rule-making
authority must fix standards in order to be valid.” (Southwestern Savings & Loan
Ass’'n of Houston v. Falkner, 160 Tex. 417, 422, 331 S.W.2d 917, 921 (1960).) This
statement represents the majority rule in state courts today, but it is a rule
embattled. Professor Davis asserts that the federal courts have abandoned the rule
as impracticable and that its application by state courts is “‘ritualistic.”” (Davis, pp.
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34-42.) As the quotation from the Southwestern opinion indicates, however, Texas
courts still intone the rule while upholding such standards as **public convenience
and advantage” (Southwestern). “‘prevent waste” (Railroad Comm’n v. Shell Oil
Co., 139 Tex. 66, 161 S.W.2d 1022 (1942), and ‘“‘decent, safe and sanitary urban or
rural dwellings™ (Housing Authority v. Higginbotham, 135 Tex. 158, 143 S.W.2d
79 (1940)).

Professor Davis recommends reforming, not abolishing, the nondelegation
rule.

The non-delegation doctrine has often been altered. During various stages of its
development, the doctrine has at least to a considerable extent (1) prohibited the
delegation of legislative power, (2) allowed such delegation with meaningful standards,
(3) relaxed the requirement that standards be meaningful so that vague standards will
suffice, and (4) added to the requirement of standards the requirement of safeguards.
What other alterations might make the doctrine effective and useful?

(1) The purpose of the doctrine could be shifted to the broader and deeper one,
perhaps with a due process base, of protecting against unnecessary and uncontrolled
discretionary power; the purpose could be nothing less than the grand purpose of
minimizing injustice to private parties from official action. (2) The emphasis on
safeguards could be further strengthened. (3) The requirement of statutory standards,
which has so often failed because of legislative inability or unwillingness to comply with
it, could be supplanted with a requirement of either statutory or administrative
standards and safeguards. Administrative standards and safeguards, provided by
administrative rulemaking, can be as effective as requirements laid down by legislative
bodies, and administrators are more likely than legislators to comply with judicial
requirements. (4) The doctrine could gradually grow into a broad requirement,
perhaps with a due process base, that officers with discretionary power must do about
as much as feasible to structure their discretion through such safeguards as open
findings, open reasons, and open precedents, to guide their discretion through
administrative standards which are as clear and definite as are feasible in the circum-
stances, and to turn the administrative standards into principles and rules as rapidly as
feasible. (5) The protection could be extended so as to reach not only delegated power
but also such undelegated power as that of selective enforcement, which is now
generally uncontrolled. (Davis, p. 45.)

Initiative and Referendum. Initiative and referendum allow the people to
participate directly in the lawmaking process. Initiative involves circulating a
petition to place some matter on the ballot for popular vote; if the petition must
first go through the legislature, the process is labeled “‘indirect initiative™; if it goes
directly to a vote, it is labeled ‘“‘direct initiative.” Referendum also involves a
direct vote of the people, but after the fact, that is, on a law already passed by the
lawmaking body. Initiative and referendum are used alike for legislation and
constitutional amendment—the Texas citizens’ right to vote on proposed consti-
tutional amendments is an example of the latter referendum practice—but
discussion here is limited to initiating and approving/disapproving legislation.

Direct legislation is hardly a new idea. The classical Greek assembly and its
American counterpart, the legendary New England town meeting, produced direct
legislation, in the sense that every member of the electorate could propose and
vote on it, but the initiative and referendum were given the form we know today by
the Progressive movement in American politics around the turn of the century.
(For a flavor of the reformist zeal of that period, see the September 1912 issue of
the Annals of the American Political Science Association, vol. 43, which was
devoted to proselytizing direct legislation.) This movement produced effects in
Texas, where in 1913 a constitutional amendment was unsuccessfully proposed to
give the people “the power to propose laws at the polls, and to approve or reject at
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the polls any Act of the Legislature.” (S.J.R. 12, Tex. Laws 1913, p. 464.) The
Progressives’ success in reforming municipal government was greater, however,
and one result is that most Texas cities today permit direct legislation. (See, e.g.,
Austin Charter, art. [V; Fort Worth Charter, chs. 21 & 22; Houston Charter,
art. VIIb.)

Absent constitutional authorization, it is the general rule in this country that
direct legislation violates the grant of lawmaking power to the legislature and thus
is not permitted. (Sutherland, vol. 1, p. 84.) Judging from the Texas courts’ early
hostility to local option legislation, this is no doubt the rule here, too, although no
case considering the question was found.

Bicameralism

The single-house or unicameral legislature is of Scottish origin, and Oliver
Cromwell experimented briefly with a unicameral Parliament in England. Three
colonial legislatures, for what are now the states of Delaware, Georgia, and
Pennsylvania, were unicameral, as was the Congress of the Confederation (1777-
1789). Even after the United States Constitution enshrined bicameralism, three
states remained unicameral, Vermont until 1836. (For an excellent if brief history
of unicameralism, see O. Douglas Weeks, Two Legislative Houses or One (Dallas:
Southern Methodist University, Arnold Foundation Studies in Public Affairs,
1938).)

In this country unicameralism was another swirl in the Progressive tide of
reform; it did not reach flood stage until the 1930s, however, when unicameral
proposals were submitted in most states only to be rejected everywhere but
Nebraska. In Texas unicameral amendments were proposed in both houses in
1937, but neither survived the legislature. (For a summary of the first 20 years of
Nebraska’s unicameral experience, see American Political Science Association,
American State Legislatures, ed. Belle Zeller (New York: Crowell, 1954), pp. 240-
55.) Again the reformists had better luck at the local government level, as virtually
all local government legislative bodies in this country are unicameral today. Not
surprisingly, the National Municipal League has recommended a unicameral state
legislature since publication of its first Model State Constitution in 1921.

Comparative Analysis

In all states except Nebraska the legislature consists of two houses, one of
which invariably is called ‘‘the senate,” the other of which usually is called either
‘“‘the house of representatives” or “the assembly.” The single house in Nebraska is
called ‘“‘the senate.” Although Nebraska instituted its unicameral legislature in
1934, no noticeable movement toward unicameralism sprung up until quite
recently. In 1972 two states, Montana and North Dakota, voted on new consti-
tutions and each included unicameralism as an option for the voters. North Dakota
voted down its new constitution and turned down the unicameral option by a wider
margin than the unfavorable vote on the constitution as a whole. Montana
approved its new constitution but voted down the unicameral option by a ratio of
six to five. It has been suggested that a trend to unicameralism may be beginning
since the one-man, one-vote cases have Killed the principal justification for two
houses—that is, one house based strictly on population and one wholly or partly
based on geography. (See Citizens’ Guide, p. 29. For discussion of the one-man,
one-vote cases in Texas, see the Explanation of Art. 111, Sec. 26.) The Model State
Constitution of course recommends a unicameral legislature in Section 4.02.

The constitutions of slightly more than one-third of the states authorize some
form of direct legislation. Illinois’ new constitution authorizes the people to initiate
amendments to the legislative article, with the legislature retaining the general
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initiative for constitutional amendments. (Art. XIV, Sec. 3.) The Model State

Constitution includes an appendix authorizing legislative initiative and referendum
(pp. 117-18).

Author's Comment

Atrticle I11, Section 1, is a typical (if ungrammatical: “'shall be vested™ is a false
imperative) statement of the legislative power grant. It is also clear, as pointed out
in the Explanation, that the legislature’s lawmaking power is plenary, limited only
by prohibitions elsewhere in the constitution. Nevertheless, because the 1876
document contained so many limitations on legislative power, and the exceptions
to these limitations over the years added so many of their own, one contemplating
a new constitution may wish to consider a cautionary statement, located in the
transition schedule, something like the following (which derives from Article 11 of
the Model State Constitution):

The enumeration in this constitution of specified powers and functions does not
grant or limit the power of state government, but state government has all power not
denied by this constitution or the constitution of the United States. The absence in this
constitution of a grant of power contained in the Constitution of 1876, as amended,
does not limit the power of state government.

The nature of state constitutions aside, there are two other basic issues: (1)
Should the authorization for direct legislation be expanded? (Recall that the
people already vote on proposed constitutional amendments.) (2) Should the
Texas Legislature contain one house or two?

The traditional arguments for and against direct legislation will not be
rehearsed; they are well stated. and evaluated from the perspective of a half-
century’s experience, in Lapalombara & Hagan, “Direct Legislation: An Appraisal
and a Suggestion,” (45 American Political Science Review 400 (1951)). The
observer instead should rely mainly on the Texas experience with direct legis-
lation, particularly the long and complicated constitutional amendment ballots the
people have endured in recent years. Recent experience with direct legislation in
other states should not be overlooked, especially the unfortunate racial context
surrounding referenda on open and publichousing. (See, e.g., Reitman v. Mulkey,
387 U.S. 369 (1967); James v. Valtierra, 402 U.S. 137 (1971).) In the end, perhaps
heaviest weight should be accorded one’s theory of representative government: if
the legislature is to represent us. direct legislation should be evaluated together
with the many other express constitutional limitations that have burdened the
Texas Legislature since 1876.

Bicameralism versus unicameralism, on the other hand, is a less vital issue.
Even in 1938, writing during the flood of the unicameralism movement in this
country, Professor Weeks saw this. *‘Important though the present issue between
unicameralism and bicameralisin may be, it is decidedly of secondary importance
in relation to some other aspects of the subject of legislatures and representative
government,”” those other aspects being, today, more time and resources to do the
job of legislating properly. (Weeks, p. 20.)

Sec. 2. MEMBERSHIP OF SENATE AND HOUSE OF REPRESENTATIVES.
The Senate shall consist of thirty-one members, and shall never be increased above this
number. The House of Representatives shall consist of ninety-three members until the
first apportionment after the adoption of this Constitution, when or at any apportion-
ment thereafter, the number of Representatives may be increased by the Legislature,
upon the ratio of not more than one Representative for every fifteen thousand
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inhabitants; provided, the number of Representatives shall never exceed one hundred
and fifty.

History

The first state legislature, created by the Constitution of 1845, was composed of
a senate of from 19 to 33 members and a house of representatives of from 45 to 90
members. This organization continued until the Constitution of 1869, which
provided for a house of 90 members and a senate of 30 members. The present
constitution, which has remained unchanged in this respect, provides for a 31-
member senate and a house beginning with 93 members and increasing with
population until the membership reached the constitutional maximum of 150 when
the state’s population first reached 1.5 million according to the 1880 decennial
census.

Explanation

The only modern significance of this section is in the context of the one-man,
one-vote struggle, which is reviewed in the Explanation of Section 26 of this
article.

Comparative Analysis

Currently state legislatures range in size from Nebraska’s unicameral body of
49 members to Delaware’s two houses with a total of 58. New Hampshire has the
largest bicameral body with 424 members.

State senates range in size from Delaware’s 19 to Minnesota’s 67; the median
senate membership is 38. Only 19 states specify constitutionally the exact number
of senators, however. The others set maximums and minimums or prescribe other
criteria such as a ratio of state population.

Delaware with 39 members has the smallest lower house and New Hampshire
with 400 members has the largest. The median lower house membership is 100.

The United States Constitution provides for two senators from each state,
elected for six-year terms. Approximately one-third of the senate is elected every
two years, producing, of course. staggered terms in each state.

Representatives are apportioned among the several states on the basis of
population with the stipulation that every state is entitled to at least one repre-
sentative. (There are six states with only one representative.) Until the 1920
census, congress regularly increased the size of the house of representatives as the
country’s population increased. Since then, the practice has been to retain the size
of the house at 435 and to reapportion after each census. Since 1930 reapportion-
ment has been automatic under a statutory formula. Congress can, of course,
change the formula at any time.

The Model State Constitution recommends a unicameral legislature consisting
of senators elected for two-year terms from single-member districts, with a
constitutional maximum and minimum number of districts, but with the numbers
left blank. An alternative recommendation for a bicameral legislature provides for
the number of senators provided by law, but not exceeding one-third the number
of assemblymen, elected from single-member districts for six-year staggered
terms. The number of assemblymen is likewise to be provided by law, within a
constitutional maximum and minimum, and assemblymen are elected from single-
member districts for two-year terms. (Secs. 4.02 and 4.03.)

Author's Comment

Many observers of Texas legislative process claim that the Texas House with
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150 members is unwieldy. A 1973 study of its operations undertaken by the
Citizens Conference on State Legislatures—now The Center for Legislative
Improvement-—recommends a reduction to 100 members, for example. (A New
Order of Business: Recommendations for the Organization and Operation of the
Texas House of Representatives (Sept. 1973), p. 23; see also Weeks, “Toward a
More Effective Legislature,” 35 Texas L. Rev. 926 (1957).) A smaller house, it is
claimed, would permit reducing committee membership, make the provision of
staff and facilities easier, and generally bring about more orderly procedure for
consideration and debate of legislation.

On the other hand, the state’s large and diverse population may require a lower
house of 150 or more members to represent it adequately. Certainly there is no
magic in any given number of seats, although the Mode! Constitution’s recommen-
ded ratio of three to one for house to senate size seems tidy.

Sec. 3. ELECTION AND TERM OF OFFICE OF SENATORS. The Senators
shall be chosen by the qualified electors for the term of four years; but a new Senate
shall be chosen after every apportionment, and the Senators elected after each
apportionment shall be divided by lot into two classes. The seats of the Senators of the
first class shall be vacated. at the expiration of the first two years, and those of the
second class at the expiration of four years, so that one half of the Senators shall be
chosen biennially thereafter. Senators shall take office following their election, on the
day set by law for the convening of the Regular Session of the Legislature, and shall
serve thereafter for the full term of years to which elected and until their successors
shall have been elected and qualified.

History

The 1836 Constitution called for three-year terms for senators “chosen by
districts, as nearly equal in free population (free negroes and Indians excepted), as
practicable.”

The 1845 Constitution provided for four-year terms and the division by lot of
the senators into two equal classes. The seats of senators of the first class were to
be vacated at the expiration of the first two years and those of the second class at
the expiration of four years, <o that one-half of the senators were chosen
biennially.

No further change occurred until the 1869 Constitution, which provided for a
senatorial term of six years and for one-third of the senators to be chosen
biennially. ‘

The Constitutional Convention of 1875 arrived at the present senatorial term of
four years only after some debate. One delegate suggested, for example, that the
senatorial term should be two years; he saw no reason why a senator’s term should
be longer than that of a member of the popular branch, the house of repre-
sentatives. (Debates, p. 95.) Tradition was against the minority, however, and in
the end four-year terms prevailed.

Section 3 was amended in 1966 to add the last sentence.

Explanation

Section 3 staggers the terms (and elections) of senators by dividing them into
two classes. The 1845 Constitution provided for division into two classes *‘as nearly
equal as can be,” a clause omitted from the present section. Despite its omission,
however, the Senate in practice awards four-year terms to 16 of its members, and
two-year terms to 15, following each reapportionment.

A senatorial reapportionment has the effect of reducing to two years the terms
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of senators elected for four years before the reapportionment took effect. (Spears
v. Davis, 398 S.W.2d 921 (Tex. 1966).) Senators elected from the reapportioned
districts then draw lots to see which 16 get four-year terms and which 15 get two-
year terms. Senators elected at the second and subsequent general elections
following a reapportionment get full four-year-terms.

The 1966 amendment to this section added the third sentence to specify when
senatorial terms of office begin. (They begin when newly elected senators qualify
by taking the oath of office on the second Tuesday of January in odd-numbered
years, the date prescribed by statute for convening the legislature in regular
session. See the Explanation of Section 5 of this article.) This beginning date was
traditional—or so thought the senators until the Texas Supreme Court held other-
wise in Spears v. Davis.

At issue in Spears was whether a senator elected in November 1962 was eligible
under Section 18 of this article to run for the office of attorney general, an office
whose salary was increased by the legislature of which the senator was a member.
(Section 18 is a conflict-of-interest provision and among other things makes a
legislator ineligible during his elected term to run for any office created or for
which salary was increased by the legislature of which he was a member.) If the
senator’s term did not begin until the legislature following his election convened
(on January 9, 1967), it would overlap the beginning of the attorney general’s term
(January 1, 1967), thus making the senator ineligible for that office. The court held
that a senator’s term begins when he is elected (which is either the general election
date or the date the returns are canvassed, the court never decided which); thus the
senator’s term expired November 23, 1966, at the latest, four years after his
election, and there was no overlap with the attorney general’s term. As to the
asserted tradition, the court simply denied its existence, despite the existence of a
1962 attorney general’s opinion relying on the tradition to rule that newly elected
senators became entitled to salary only when their terms began, i.e., when the
legislature convened in regular session. (Tex. Att'y Gen. Op. No. WW-1481
(1962).) The legislature had the last word, however, by amending this section in
1966, only to find some of its members confronted with the same eligibility bar
under Section 18 urged against Senator Spears, thus requiring, two years later, an
amendment to that section. (See the Explanation of Sec. 18.)

Comparative Analysis

Texas is one of a large majority of 38 states setting four-year terms for senators.
This includes unicameral Nebraska, which calls its single house members “sena-
tors.” The remaining 12 states have two-year terms. Most of the four-year-term
states stagger senatorial elections as Texas does. A few states have four-year terms
for both houses.

The United States Constitution provides for two senators from each state.
elected for six-year terms. Approximately one-third of the United States Senate is
elected every two years, and, as a result, the terms are staggered in each state.

The Model State Constitution recommends two-year terms for senators in states
with a unicameral legislature. An alternative recommendation is six-year staggered
terms in states with a bicameral legislature. (Sec. 4.03.)

Author’'s Comment

Giving senators longer terms than representatives reflects the historical bases
of representation in the congress (equality of states in the United States Senate and
of population in the House). bases themselves the product of compromise
necessary to pass the United States Constitution but of little if any relevance to
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state legislatures. Longer terms are the overwhelming tradition. however. and
barring a new movement to unicameralism Texas and most other states are
probably stuck with a second house whose members enjoy longer terms. Perhaps.
with the beginning of four-year terms for the governor and other principal
executive-branch officers. four-vear terms for senators in Texas will assume new
relevance.

There was practical logic in the supreme court’s Spears decision to begin and
end legislative terms on the general election date. A newly elected legislator’s
constituents would no longer be saddled with two-plus months of ‘“‘lame duckism.”
Senators- and representatives-elect could officially participate in presession
organization; in fact, as Texas inevitably moves toward a full-time legislature, the
gap between election and taking office will appear more and more anachronistic.
On the other hand, beginning and ending legislative terms on election day would
bar many other officeholders from seeking legislative office under Section 19 of
this article. Section 19 makes most officeholders ineligible for the legislature
during their terms of office, which usually end in December, two months after the
proposed November beginning of legislative terms. (See the Explanations of Sec.
19 of this article and Sec. 12 of Art. XVI.) A legislator’s eligibility for other office
under Section 18 of this article would not be affected by beginning and ending
legislative terms on election day. however, because the terms of most other offices
begin January 1.

As a matter of sound draftsmanship, the holdover language in the third
sentence of this section should be omitted because it is redundant with Article
XVI, Section 17, which requires all officers to hold over until their successors take
office. Before Section 3 of this article is amended again, moreover, the draftsman
ought to consider carefully any proposed amendment’s effect on other provisions
of the constitution—Section 18 of this article being the favorite example.

Sec. 4. ELECTION AND TERM OF MEMBERS OF HOUSE OF REPRESEN-
TATIVES. The Members of the House of Represeritatives shall be chosen by the
qualified electors for the term of two years. Representatives shall take office following
their election, on the day set by law for the convening of the Regular Session of the
Legislature. and shall serve thereafter for the full term of years to which elected and
until their successors shall have been elected and qualified.

* History

All state constitutions of Texas have incorporated two-year terms for repre-
sentatives. The Constitution of the Republic provided for one-year terms.

In 1965 Texas voters defeated an amendment which would have increased the
terms of house members from two to four years. Under the amendment, members
would have been divided into two classes so that one-half of the membership would
stand for election every two years. This is the same procedure now in effect for
election of members to the senate.

A provision was included in the proposed amendment to prohibit a house
member with more than one year of his term remaining from becoming a candidate
for any other legislative office. (Cf. Art. XI, Sec. 11; Art. XVI, Sec. 65.) This
would have prevented a member of the house from running for the senate while he
still had at least a yeat of his house term remaining.

The same amendment adopted in 1966 that specified the beginning date for
terms of senators also amended this section to cover representatives.
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Explanation

The 1966 amendment was not necessary to clarify when representative terms
began. Before the amendment the section provided that “‘their term of office shall
be two years from the day of their election,” and the attorney general long ago
ruled that the phrase meant what it said. (See Tex. Att'y Gen. Op. No. WW-1476
(1962) for a survey of opinions.) In fact, the supreme court in the Spears case in
effect read this phrase from Section 4 into Section 3 to hold that senatorial terms
began at the same time. (See the Explanation of Sec. 3.) The terms of both still
begin at the same time. under the 1966 amendment, but the time has been moved
forward to the second Tuesday in January following their election. which is the
date the legislature convenes in regular session.

Comparative Analysis

All states except Alabama, Louisiana. Maryland. and Mississippi have two-
year terms for representatives. Those four states have four-year terms for
members of both houses. (Nebraska. of course. has no lower house.)

The United States Constitution provides for two-year terms for representa-
tives.

The Model State Constitution recommends. two-year terms for representatives.
regardless of whether the legislature is unicameral or bicameral. (Sec. 4.03.)

Author’'s Comment

See the Author's Comment on Section 3 of this article.

Sec. 5. MEETINGS; ORDER OF BUSINESS. The Legistature shall meet every
two years at such time as may be provided by law and at other times when convened by
the Governor. When convened in regular Session, the first thirty days thereof shall be
devoted to the introduction of bills and resolutions, acting upon emergency appropri-
ations, passing upon the confirmation of the recess appointees of the Governor and
such emergency matters as may be submitted by the Governor in special messages to
the Legislature; provided that during the succeeding thirty days of thie regular session
of the Legislature the various committees of each House shall hold hearings to consider
all bills and resolutions and other matters then pending; and such emergency matters as
may be submitted by the Governor; provided further that during the following sixty days
the Legislature shall act upon such bills and resolutions as may be then pending and upon
such emergency matters as may be submitted by the Governor in special messages to the
Legislature; provided, however, either House may otherwise determine its order of
business by an affirmative vote of four-fifths of its membership.

History

All state constitutions have provided for biennial sessions of the legislature
except for the Constitution of 1869, which provided for annual sessions. The
Constitution of the Republic was silent on the frequency and duration of
congressional sessions, but the first congress before adjourning in 1837 provided
by concurrent resolution for annual sessions beginning the first day of each
November. (A Resolution Regulating the Meeting of Congress, | Gammel's Laws,
p. 1335.)

At the Convention of 1875 one delegate proposed quadrennial sessions instead
of biennial sessions of the legislature. Another moved to insert after Section 5 an

additional section containing the following oath to be taken by members of the
legislature:

And I have not since my election received. and will not during the continuance of
my term of office receive, any free ticket. gift, accomodation [sic] or compensation
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from any railroad or other corporate company. other than shall be extended to citizens
of the State generally; nor any unusual accomodation [sic] or compensation from any
private individual.

After considerable discussion a motion was made to add to this oath “or use a free
pass, or try to borrow one,” which was adopted. The entire amendment, however,
lost by a vote of 41 to 36. (Debates, p. 95.) Its consideration may explain the
mislocation of this section among those dealing with terms and qualifications of
legislators.

All state constitutions also have authorized special sessions for emergency
matters at the call of the governor when necessary. In 1930 Section 5 was amended
to provide for the order of business during regular sessions.

An unsuccessful 1973 amendment would have provided for regular annual
sessions not to exceed 180 days in each odd-numbered year or 60 days in each
even-numbered year. During sessions in even-numbered years only fiscal matters

,and emergency submissions by the governor could be considered. The governor
could extend the 60-day session for an additional 30 days. The present language for
convening special sessions was retained but the order of business sentence deleted.
:I‘he proposition lost 338,759 to 267,141, with only about 15 percent of the state’s
registered voters casting ballots.

Explanation

Other sections of the constitution fix the maximum length of regular sessions at
140 days (Sec. 24 of this article; the obvious conflict with the 120 days provided in
this section has largely gone unnoticed) and of special sessions at 30 days (Sec. 40);
Article IV, Section 8, empowers the governor to call special sessions. The civil
statutes provide for convening each regular session of the legislature at noon on
the second Tuesday in January of every odd-numbered year (Tex. Rev. Civ. Stat.
Ann. art. 5422).

May the legislature convene itself in special session? The supreme court
answered "'no”’ when the senate did so to consider interim gubernatorial appoint-
ments, but the vote was 5-4 and the presiding chief justice wrote an angry dissent.
(Walker v. Baker, 145 Tex. 121, 196 S.W.2d 324 (1946).) At the heart of the
minority’s position was the court’s earlier decision in Ferguson v. Maddox (114
Tex. 85, 263 S.W. 888 (1924)). There the court upheld the trial and conviction on
impeachment charges of Governor James E. Ferguson by the senate over the span
of two special sessions. Ferguson’s lawyers argued that their client’s trial. begun
during the second special session. ended with that session. The court in rejecting
the argument compared the senate while trying impeachment charges to a court,
and at one point stated flatly: “From the inception to the conclusion of impeach-
ment proceedings the House and Senate. as to that matter, are not limited or
restricted by legislative sessions.” (114 Tex.., at 95, 263 S.W.. at 891. For
discussion of the impeachment power see the Explanation of Art. XV.) The
senate’s confirmation responsibility is not legislative in nature either. argued the
minority in Walker, so by analogy to the Ferguson holding the senate ought like-
wise to be empowered under the constitution to convene itself to consider guber-
natorial appointments. Be that as it may. no appellate decision has considered
whether the legislature (or one of its houses) may convene itself in legislative
session, and it is reasonably clear that it may not.

The last sentence (and bulk) of Section 5 was designed to ensure a more orderly
flow of business through the legislature by means of the so-called split session
provision. It failed, as it had to because of the 140-day limitation on the length of
regular sessions, and the legislature routinely suspends the order of business
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requirement, as the section allows by four-fifths vote, and the traditional logjam
regularly recurs in the last days of each session. So inured to the logjam have legis-
lators become, in fact, that the parliamentary comment to the House Rules
actually defends the common practice of setting the chamber’s clock back in the
waning hours to save the “‘principal work of a session.” (Tex. H. Rule 19, Sec. 11,
comment, at p. 115 (1973).)

Comparative Analysis

As a result of amendments adopted during the last decade, a large majority
(38) of state legislatures for the first time in this century may meet in annual
sessions. Of the 38 states with annual sessions, 21 have general sessions with no
limitation on length, 12 have limitations, and five alternate general sessions with
sessions limited to fiscal matters. but in four of these five the length of both the
general and the budget session is limited. A majority of the states with biennial
sessions also have limitations on their length. It is worth noting that in the many
states with limitations on session length, only one has a required adjournment date
later than June 30. Both the Model State Constitution and the United States
Constitution call for annual sessions with no limitation on length.

Appr0x1mate1y three-fourths of the states spec1fy in their constitutions the date
for convening the session, usually a day early in January. Only about 12 include a
specific hour, usually noon, but in a couple of states 10 a.m. is the magic hour.
Another half dozen or so states set the time of convening but permit the time to be
changed by law. Three states appear to leave the whole business up to the
legislature. The Model State Constitution does the same. The United States
Constitution calls for congress to convene at noon on the third day of January,
“‘unless they shall by law appoint a different day.”

Author's Comment

As noted in the Comparative Analysis; most state legislatures today may meet
annually, and the trend toward permitting annual sessions of at least limited
duration seems unstoppable.

Most of the inadequacies in operation of the Texas Legislature can be traced to
the limited duration of its regular sessions, 140 days every two years. In that four
and a half months the representatives of the fourth most populous state in the
nation are expected to recruit and train a session staff; consider and act on a budget
of billions of dollars to be spent beginning three months after adjournment over a
24-month period; déliberate on requests for more than 1,000 amendatory and new
laws; oversee operations of the executive and judicial branches; and answer
volumes of constituent mail—to mention only their more important responsibili-
ties. Small wonder that the number of special sessions has increased over the past 20
years, so that only two legislatures during those two decades, the 52nd in 1951 and
the 58th in 1963, did not require them. (The 62nd in 1971 with four special sessions
nearly rivaled the record of five set by the 41st in 1929-30.)

A compromise increasingly accepted by proponents of unlimited annual
sessions is to limit one of the sessions to a fixed period, usually three to six months,
and restrict the topics considered during it, usually to fiscal matters. As noted, the
unsuccessful 1973 amendment to this section would have provided for a 60- to 90-
day session in even-numbered years but restricted the legislature to dealing with
fiscal matters (and emergency submissions by the governor) during it. This
compromise has not worked particularly well in practice because, in the words of a
legislator from a budget session state, ** ‘Much of our time at the fiscal session is
wasted arguing and debating over what is fiscal and what is non-fiscal. . . . I have
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serious doubt that one of the annual sessions should be restricted to fiscal
matters.” ” (Quoted by Wirt, “The Legislature,” in John P. Wheeler, Jr., ed.,
Salient Issues of Constitutional Revision (New York: National Municipal League,
1961), p. 75.)

Whatever the decision on number, type, and duration of sessions, the order of
business provision of Section S should be deleted. This will not change the
legislature’s practice, which is as it should be to prescribe its own order of business
by rule.

Section 5 should also be combined with those portions of Sections 24 and 40 of
this article. and Section 8 of Article IV. that deal with legislative sessions.

Sec. 6. QUALIFICATIONS OF SENATORS. No person shall be a Senator,
unless he be a citizen of the United States, and. at the time of his election a qualified
elector of this State. and shall have been a resident of this State five years next
preceding his election. and the last year thereof a resident of the district for which he
shall be chosen. and shall have attained the age of twenty-six years.

History

The various constitutions of Texas have all prescribed qualifications for
senators somewhat similar to those set forth in the present section. They differed.
however, as to the length of time a senator must have been an inhabitant of the
state prior to his election. the constitutions of 1845, 1861, and 1869 requiring a
three-year period rather than the five-year period required by the Constitution of
1866 and the present constitution.

All the constitutions have required a senator to be a resident of his district for
the year preceding his election.

The age limit has varied for senators. Prior to the Constitution of 1869 it was set
at 30. By the terms of the latter, however, it was reduced to 25, then increased to 26
in the present section.

The Constitution of 1866 required a senator to be a white citizen of the United
States. The Constitution of 1869, drafted by the Reconstruction Convention,
eliminated this requirement.

Section 6 emerged from the 1875 Convention a product of compromise. Pro-
posed two- and three-year residency requirements yielded to five years and
suggested minimum ages for senators of 21, 24, 25, 26, and 30 finally produced the
present 26. (Debates, pp. 95-97.)

Explanation

The qualifications for election to the senate prescribed by this section are
exclusive, unless modified elsewhere in the constitution, and the legislature is
powerless to add to or subtract from them. (Dickson v. Strickland, 114 Tex. 176,
265 S.W. 1012 (1924).) For example, a statute making resignation from county
office a prerequisite to eligibility for election to the Senate was invalidated by the
court because violative of Section 6, but the candidate was held ineligible anyway
under Section 19 of this article because the latter section forbids election to one
office while holding another. (Burroughs v. Lyles, 142 Tex. 704, 181 §.W.2d 570
(1944).) .

A candidate for the senate (or the house) apparently must meet the qualifi-
cations of Section 6 (or Section 7) as of the date of the general or special election,
not as of the primary date or date of taking office. This interpretation results from
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reading the phrase “at the time of his election™ to modify all the qualifications that
follow, a reading impliedly approved by the supreme court in Luna v. Blanton (478
S.W.2d 76 (Tex. 1974)). (See also Election Code art. 1.05.)

Comparative Analysis

About 13 states prescribe a minimum age for senators of 21, which is the
youngest, and two a minimum of 30. which is the oldest. The median age require-
ment is 25.

The United States Constitution sets a minimum age of 30 for United States
Senators. The Model State Constitution leaves a blank space for age but does
recommend in its alternative provision for a bicameral legislature that the
minimum age requirement be the same for both houses. At least 18 states have the
same minimum age for both houses. These are the 13 states with a minimum age ot
21 for the senate, Idaho (22 for both house and senate), and four states with a 25-
year minimum for the house.

There appear to be only 26 states that explicitly require senators to be United
States citizens. It is likely that most of the other states in fact require United States
citizenship, however. In some states, for example, a senator must be a voter and a
voter must be a citizen. In others, a senator must be a citizen of the state and it is
assumed that that means citizen of the United States. The United States Constitu-
tion requires nine years’ citizenship for senators. The Mode! State Constitution
requires senators to be voters and requires voters to be “citizens.”

All states have a residency requirement, but not all constitutions spell it out in
the section on qualifications of senators. Connecticut, for example, requires a
senator to be an elector (voter) residing in his district, but to be an elector he must
have resided in a town for at least six months. In New Hampshire, Massachusetts,
and Vermont residency in the district is not required prior to the election date.

Under the United States Constitution, as is well known from the case of the late
Senator Robert F. Kennedy, the residency requirement must be met as of the date
of election, not as of the date of taking office. The Model State Constitution
requires a senator to be a voter and a voter must have resided for a minimum of
three months in the state.

Author's Comment

The citizenship requirement phrase in this section is supertluous because the
next phrase requires a candidate to be a qualified voter and a qualified voter must
be a citizen. (See Art. VI. Sec. 2.) The more important issue, however, is whether
such lengthy residency requirements, especially five years in the state, are
justified. As noted. the Model State Constitution requires but three months’
residency in the district, and although this may be too brief a period to become
familiar with a particular district’s needs. five years’ residence in the state clearly is
too long.

Another issue. both here and under Section 7. which prescribes the qualifi-
cations for representatives. is the minimum age requirement. The legislature in
1973 reduced the age of majority to 18 across the board. (Tex. Rev. Civ. Stat.
Ann. art. 5923b.) If 18 is old enough to vote. serve on juries. contract. etc..
perhaps it is also old enough to hold district otfice.

A senator (or representative) faces an extra burden in seeking reelection if his
district boundaries have been changed as a result of reapportionment. The Mode!
State Constitution minimizes the difficulty by requiring only three months’ resi-
dency in the (new) district before election, but perhaps a more realistic solution,
given the tradition of this state’s more stringent residency requirements, is that of
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the proposed New York Constitution of 1967:

... If. however. any redistricting plan for senate or assembly has been certitied . . .
since the last general election for the legislature, he shall have been domiciled for the
-twelve months preceding his election in a county in which all or part of the new district
is located or in a county contiguous to such district if such district be composed of a
whole county and ail or parts of another county or counties.

Sec. 7. QUALIFICATIONS OF REPRESENTATIVES. No person shall be a
Representative. unless he be a citizen of the United States. and. at the time of his
election. a qualified elector of this State, and shall have been a resident of this State
two years next preceding his election. the last year thereof a resident of the district for
which he shall be chosen, and shall have attained the age of twenty-one years.

History

All Texas constitutions except that of 1866 have imposed identical age and
residence requirements for representatives; the Constitution of 1866, as in the case
of senators, increased the state residence requirement to five years and also
specified that a representative be a white citizen.

This section apparently caused very little debate in the Convention of 1875.
The only alternative proposal, applicable to both senators and representatives.
required five years’ residence in the state, one year in the district, and a minimum
age of 21. The convention defeated this proposal by a vote of 59 to 21. (Debates, p.
96.)

Explanation

See the Explanation of Section 6.

Comparative Analysis

Except for the variations noted below, the Comparative Analysis for Section 6
(qualifications for senators) applies to this section as well.

About 39 states set a minimum age of 21 for representatives; nine states
prescribe minimums ranging from 22 to 25; and two states have no minimum age
requirement.

The United States Constitution sets a minimum age of 25 for membership in the
house of representatives.

About five states require a one-year residence in the state, four require two
years, seven require three years. and one requires four years.

Approximately 22 states require a one-year residence in the representative
district, two require two years, and a few states require less than a year. One state,
New Hampshire. does not specify any length of residency in the district before the
election date.

Author's Comment

See the Author’'s Comment on Section 6.

Sec. 8. EACH HOUSE JUDGE OF QUALIFICATIONS AND ELECTION;
CONTESTS. Each House shall be the judge of the qualifications and election of its
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own members; but contested elections shall be determined in such manner as shall be
provided by law.

History

The present section resembles that in the Constitution of the Republic, except
that the latter also provided for the house to judge the “returns” of its own
members. The 1845 Constitution deleted “returns” and added the clause that
“contested elections shall be determined in such manner as shall be directed by
law.”” Subsequent constitutions have used essentially the same language.

Explanation

A 19th century constitutional law scholar asserted that sections like 8 were
“‘essential to enable {the legislature] to enter upon and proceed with its legislative
functions without Lability to interruption and confusion [resulting from contested
elections of its members] . . . .” (Walter Carrington, Cooley’s Constitutional
Limitations, 8th ed. (Boston: Little, Brown, and Co., 1927), vol. 1, p. 270.) In
reality, it is difficult to imagine anything more disruptive of legislative business
than an election contest, and many years ago the Texas Legislature wisely devised
statutory procedures to keep ineligible candidates for election to that body off the
ballot in the first place. (See Election Code art. 1.05.) Naturally a candidate so
kept off challenged the statutory procedure as unconstitutional because of
usurping the legislature’s prerogative to judge the qualifications of its members,
but the supreme court had little difficulty in sustaining the procedure. (Burroughs
v. Lyles, 142 Tex. 704, 181 S.W.2d 570 (1944); accord, Kirk v. Gordon, 376
S.W.2d 560 (Tex. 1964).) Thus in practice qualification for the legislature is
determined before the first primary election, and the legislature is spared the unre-
warding task of determining who is and who is not qualified to be seated.

State constitutional provisions like Section 8 are not dead-letter, however, as a
recent decision of the United States Supreme Court demonstrates. In Bond v.
Floyd (385 U.S. 116 (1966)), the Georgia Legislature asserted that its power to
determine its members’ qualifications was exclusive and thus shielded from judicial
review. The court disagreed, holding that no state law infringing a federal
constitutional right (here freedom of speech) was shielded from review. (Cf.
Powell v. McCormack, 395 U.S. 486 (1969) (court may review congressional
refusal to seat house member).)

Curiously, the Texas Legislature has not taken full advantage of the second
clause of Section 8 that allows it to provide by law for settling contested elections.
It has provided by law all right (see Election Code arts. 9.20-9.26), but the statute
gives the job to the legislature concurrently with the courts as to contested primary
elections (see art. 13.30) and arguably as to general elections as well. (Art. 9.20 of
the Election Code, which is the first of the series of seven articles dealing with
contested legislative elections cited above, begins: “A candidate for State Senator
or Representative may initiate election contest proceedings [by filing notice, etc.]
- - . .7 (Emphasis supplied.) Article V, Section 8, of the constitution gives the
district court original jurisdiction “of electioa contests.” Article 9.01 of the
Election Code gives the district court exclusive original jurisdiction of election
contests for all offices except legislative and a few in the executive branch. No
judicial or attorney general opinion resolving this ambiguity was found, probably
because most contests are taken to court to avoid waiting until the legislature
convenes for disposition.)
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Comparative Analysis

All 50 state constitutions have some provision for deciding contested elections
or determining the qualifications of legislators, but several variations exist. Thirty-
four states give the house concerned the power to judge the “election and returns”
of its members. Twelve states speak only to “elections,” and four states refer to
*“election returns.” The United States Constitution speaks of ““Elections, Returns
and Qualifications,” while the Model State Constitution deletes the word “returns.”

The last clause of Section 8 requires that contested elections be determined as
provided by law, an exception that permits the legislature to place election
contests before the courts. This exception exists in only a few constitutions.

Author's Comment

Traditionalists will no doubt urge retention of Section 8, but it is difficult to
justify in face of the fact that qualification for the legislature is determined initially
by party officials (and ultimately by the courts in case of disagreement) months
before the legislature convenes. This is as it should be: the courts are designed to
adjudicate this kind of dispute and, to turn around Judge Cooley, the legislature
should “‘proceed with its legislative functions without liability to interruption and
confusion.”

Sec. 9. PRESIDENT PRO TEMPORE OF SENATE; SPEAKER OF HOUSE OF
REPRESENTATIVES. The Senate shall, at the beginning and close of each
session, and at such other times as may be necessary, elect one of its members
President pro tempore, who shall perform the duties of the Lieutenant Governor in
any case of absence or disability of that officer, and whenever the said office of
Lieutenant Governor shall be vacant. The House of Representatives shall, when it first
assembles, organize temporarily. and thereupon proceed to the election of a Speaker
from its own members; and each House shall choose its other officers.

History

The Constitution of the Republic contained a comparable provision, but it
applied only to the senate and provided only for a president pro tempore (for the
time being) in the absence of the vice-president. The 1845 Constitution added a
similar provision for electing the house speaker.

From 1861 to 1869, Texas constitutions specified that *“The House of Represen-
tatives, when assembled, shall elect a Speaker and its other officers, and the
Senate shall choose a President for the time being, and its other officers.”

The present constitution added the requirement that the senate at the begin-
ning and close of each session, and at such other times as may be necessary, choose
a president pro tempore to perform the duties of the lieutenant governor in case of
his absence or disability or when the office of lieutenant governor is vacant. The
summarized Debates do not reveal the reason for this addition.

Explanation

The house rules authorize the speaker to appoint a speaker pro tempore, and
most speakers have done so in recent times. Unlike the president pro tempore of
the senate, however, the speaker pro tempore is not a constitutional officer, and
probably it was for this reason that he was not named in the Executive Succession
Act, which, incidentally, ranks the president pro tempore ahead of the speaker in
succession order for the governorship. (Tex. Rev. Civ. Stat. Ann. art. 6252—10.)

The other “officers” (who are actually employees) of the legislature are
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identified in the Explanation of Section 41; suffice it here to note that these other
“officers” need not be elected (although the senate does so) but may be hired like
any other employee.

In response to abuses occurring during recent speakership campaigns, the
legislature in 1973 enacted a separate statute requiring each speaker candidate to
report his campaign contributions and expenditures. (Tex. Rev. Civ. Stat. Ann.
art. 5428a.) The statute is similar to the general campaign financing act (Election
‘Code ch. 14) and comprehensively regulates speakership campaign financing by
limiting categories and amounts of campaign expenditures, barring contributions
from certain individuals and entities, etc.

-Articles 5423-5429 of the civil statutes provide for organizing each new
legislature. The secretary of state presides while the clerk calls the role of newly
elected and returning legislators. the former of whom present their certificates of
election and take the oath of office. Once a quorum of members has qualified or
answered present, article 5428 provides that the house shall elect a speaker; after
the speaker takes the chair, article 5429 directs the further organization of the
house and the selection of other necessary “officers.” There are no comparable
statutes for the senate, but as noted in the Explanation of Section 41 that body’s
rules provide for electing a president pro tempore and other “officers.”

Comparative Analysis

Most state constitutions direct each house to choose its own officers. In two
states the provision is drafted with precision by stating that such officers shall be so
chosen except as otherwise provided in the constitution. This takes care of the fact
that normally a senate does not choose its presiding officer. Some states specify
what officers must be chosen. In one state, Minnesota, it is provided that each
house shall choose its own officers as prescribed by law, a formulation that
theoretically permits the governor to participate in the process of creating
legislative offices.

The United States Constitution states that the house of representatives shall
choose “‘their Speaker and other officers”; and that the senate shall choose *‘their
other officers, and also a President pro tempore.” The Model State Constitution
states that the unicameral legislature shall choose “its presiding officer from
among its members and it shall employ a secretary to serve for an indefinite
term. . . . The secretary of the legislature shall be its chief fiscal, administrative
and personnel officer and shall perform such duties as the legislature may
prescribe.” (Sec. 4.09.) The comment on this section states:

The only novel feature of section 4.09 is the reference to a “‘secretary of the legis-
lature™ who is to be employed for an indefinite term to manage fiscal and personnel
matters. The purpose is to fill the need for better housekeeping in the legislative
branch with its increased career staffs in legislative reference. bill-drafting and other
services. The need for improved personnel and fiscal administration has become
evident. It might be added that reference to the secretary of the legislature is not a
constitutional necessity, for such an office could be established by a legislature entirely
~without such express authorization. Its inclusion, however, may prove useful. (p. 53.)

Twenty-eight states besides Texas require that the senate elect a president pro
tem to preside in the absence of the lieutenant governor. In those states that have a
lieutenant governor but do not provide specifically for a president pro tem there
still will be such an officer elected pursuant to the usual provision that each house
of the legislature shall choose its own officers.
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Author's Comment

Each house of the legislature would have power to elect its officers and employ
staff without Section 9. Because two of the officers mentioned are traditionally
picked for gubernatorial succession, it may be desirable to preserve the names of
the president pro tempore and speaker in the constitution. If so, the much simpler
1845 version should be further simplified and substituted for the present text:
“When organized the House shall elect a speaker. and the Senate a president pro
tempore, from its membership.™

Sec. 10. QUORUM; ADJOURNMENTS FROM DAY TO DAY; COM-
PELLING ATTENDANCE. Two-thirds of each House shall constitute a quorum to
do business, but a smaller number may adjourn from day to day, and compel the atten-
dance of absent members, in such manner and under such penalties as each House may
provide.

History

The present wording has remained virtually unchanged since the Constitution
of the Republic, with the 1845 Constitution merely adding the concluding phrase
“‘in such manner and under such penalties as each House may provide.”

Explanation

A quorum of the house is 100 members, and of the senate 21, unless either
house does not have its full complement of members because of vacancy, failure to
qualify, etc. In the latter event two-thirds of the members holding office constitute
a quorum, so that, for example, at a time when only 30 senators had qualified, the
president ruled that 20 senators constituted a quorum. (See Tex. S. Rule 1,
comment at p. 2 (1973).) '

A house without a quorum may not conduct any business other than that
necessary to secure a quorum. This usually takes the form of sending out the
sergeant-at-arms to bring in absent members, and the house rules make clear that
he may arrest them for this purpose.

Each house calls the roll of its membership at the start of a legislative day.
Thereafter a call of the house or senate may be moved (by 16 representatives or 6
senators, respectively) to ascertain whether a quorum is present. If the motion
carries by a majority vote the doorkeeper bars all exits from the chamber and the
roll is called. If there is no quorum, the absent members are sought and the house
may recess until a roll call discloses the presence of a quorum. (See Tex. H. Rule 16
(1973); Tex. S. Rules 1-4 (1973).)

Comparative Analysis

Forty-four states set the quorum at a majority of all the members and four states
set it at two-thirds. Vermont requires a majority except on bills raising taxes, in
which case two-thirds of the members of the lower house must be present. New
Hampshire requires a majority for a quorum, but if fewer than two-thirds of the
members are present, then a measure must receive a two-thirds vote to pass. A
majority constitutes a quorum in congress and under the Model State Constitution.

Forty-three states provide that fewer members than a quorum may adjourn
from day to day and compel the attendance of absent members. Both the United
States Constitution and the Model State Constitution also contain this authorization.
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Author's Comment

As pointed out in the Comparative Analysis, the Texas Legislature is one of
only four subject to the two-thirds quorum requirement. One scholar suggests the
two-thirds requirement reflects distrust of the legislature, a distrust not arising
from the Reconstruction experience as one might assume, but traceable to the
Republic and its constitution. (See 1 Interpretive Commentary, pp. 571-72.) One
may only speculate about the abuses real or imagined in the minds of the 1836
delegates that led them to reject their well-worn model, the United States
Constitution, and require a two-thirds quorum. Whatever their reasons, however,
our longstanding acceptance of and commitment to majority rule suggest that a
majority is also adequate for a quorum.

Sec. 11. RULES OF PROCEDURE; EXPULSION OF MEMBER. Each House
may determine the rules of its own proceedings, punish members for disorderly
conduct, and, with the consent of two-thirds, expel a member, but not a second time
for the same offence.

History

The present section resembles that in the Constitution of the Republic, except
that the latter prohibited disorderly *‘behavior” instead of “‘conduct.”

The 1845 Constitution changed ‘‘behavior” to “conduct,” while the Consti-
tution of 1869 restored the earlier wording, except for the phrase “‘but not a second
time for the same offence.”” The Constitution of 1876 reincorporated this phrase,
so that the wording is as it reads today.

Explanation

Legislative Rules. Every deliberative body needs rules of procedure to ensure
the orderly conduct of its business. Each house of the Texas Legislature has had
such rules from the beginning, and they have recently become available in loose-
leaf form periodically updated by the Texas Legislative Council. (Legislative rules
should be distinguished from the various constitutional procedural rules, such as
those specifying the enacting clause of bills and requiring their reading on three
separate days (see the Annotations of Secs. 29 and 32 of this article), and from a
more recent phenomenon, standing committee rules (see the Explanation of Sec.
37)). Legislative rules of the two houses deal with everything from order of
business and the traditional parliamentary maneuvers to decorum and house-
keeping to selection of honorary mascots. There are also joint rules, governing
relations between the two houses such as the creation and operation of conference
committees. When the rules are silent on a point, or when their application is
unclear, resort is had to the rules of congress, interpretations of those rules
collected in Hinds’ Precedents of the House of Representatives and Cannon’s
Procedure in the House of Representatives, and to interpretative commentary such
as Paul Mason, Mason’s Manual of Legislative Procedure (New York: McGraw-
Hill Book Co., 1953).

Traditionally in Texas each house has adopted its rules by simple resolution
each biennium at the beginning of the regular session. (Joint rules are adopted by
concurrent resolution.) The house rules may be amended by majority vote but
amendment of the senate rules requires a two-thirds vote; suspension of the rules
in either house requires a two-thirds vote. (See Tex. H. Rules 23, 31 (1973); Tex.
S. Rule 32 (1973).) Each house employs a parliamentarian to help interpret the
rules, but parliamentary rulings by the presiding officer are appealable to the
members who may vote to overrule him.
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Author's Comment

As pointed out in the Comparative Analysis, the Texas Legislature is one of
only four subject to the two-thirds quorum requirement. One scholar suggests the
two-thirds requirement reflects distrust of the legislature, a distrust not arising
from the Reconstruction experience as one might assume, but traceable to the
Republic and its constitution. (See 1 Interpretive Commentary, pp. 571-72.) One
may only speculate about the abuses real or imagined in the minds of the 1836
delegates that led them to reject their well-worn model, the United States
Constitution, and require a two-thirds quorum. Whatever their reasons, however,
our longstanding acceptance of and commitment to majority rule suggest that a
majority is also adequate for a quorum.

Sec. 11. RULES OF PROCEDURE; EXPULSION OF MEMBER. Each House
may determine the rules of its own proceedings, punish members for disorderly
conduct, and, with the consent of two-thirds, expel a member, but not a second time
for the same offence.

History

The present section resembles that in the Constitution of the Republic, except
that the latter prohibited disorderly *‘behavior” instead of “‘conduct.”

The 1845 Constitution changed ‘‘behavior” to “conduct,” while the Consti-
tution of 1869 restored the earlier wording, except for the phrase “‘but not a second
time for the same offence.”” The Constitution of 1876 reincorporated this phrase,
so that the wording is as it reads today.

Explanation

Legislative Rules. Every deliberative body needs rules of procedure to ensure
the orderly conduct of its business. Each house of the Texas Legislature has had
such rules from the beginning, and they have recently become available in loose-
leaf form periodically updated by the Texas Legislative Council. (Legislative rules
should be distinguished from the various constitutional procedural rules, such as
those specifying the enacting clause of bills and requiring their reading on three
separate days (see the Annotations of Secs. 29 and 32 of this article), and from a
more recent phenomenon, standing committee rules (see the Explanation of Sec.
37)). Legislative rules of the two houses deal with everything from order of
business and the traditional parliamentary maneuvers to decorum and house-
keeping to selection of honorary mascots. There are also joint rules, governing
relations between the two houses such as the creation and operation of conference
committees. When the rules are silent on a point, or when their application is
unclear, resort is had to the rules of congress, interpretations of those rules
collected in Hinds’ Precedents of the House of Representatives and Cannon’s
Procedure in the House of Representatives, and to interpretative commentary such
as Paul Mason, Mason’s Manual of Legislative Procedure (New York: McGraw-
Hill Book Co., 1953).

Traditionally in Texas each house has adopted its rules by simple resolution
each biennium at the beginning of the regular session. (Joint rules are adopted by
concurrent resolution.) The house rules may be amended by majority vote but
amendment of the senate rules requires a two-thirds vote; suspension of the rules
in either house requires a two-thirds vote. (See Tex. H. Rules 23, 31 (1973); Tex.
S. Rule 32 (1973).) Each house employs a parliamentarian to help interpret the
rules, but parliamentary rulings by the presiding officer are appealable to the
members who may vote to overrule him.
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Discipline of Members. Mr. Mason asserts that a legislative assembly’s power
to discipline its members is both inherent and, subject to the customary two-thirds
vote requirement for expulsion, absolute. (Paul Mason, Mason’s Manual of
Legislative Procedure (New York: McGraw-Hill Book Co., 1953), Secs. 561-63.)
Section 11 of course confers this power expressly, and from time to time both
houses of the Texas Legislature have exercised it in a variety of forms such as
arrest and restraint (to compel attendance), denial of privileges, and verbal or
written censure.

Expuision of a member, the ultimate sanction, should be distinguished from
exclusion. Section 8 vests each house with power to judge the qualifications and
elections of its members, and in exercise of this power a house by majority vote
may refuse to seat (exclude) a member. Expulsion, on the other hand, requires a
two-thirds vote of the entire membership—100 representatives or 21 senators—or
so the senate rules have interpreted the phrase “with the consent of two-thirds.”
(See Tex. S. Rule 31(a) (5) (1973). For a recent case in which the distinction
between expulsion and exclusion proved vital, see Powell v. McCormack, 395 U.S.
486 (1969).)

Expulsion may not be imposed a second time for the same conduct. This safe-
guard, which superficially resembles the double jeopardy prohibition applicable to
criminal prosecutions, derives from the belief that an expelled member’s reelection
expiates his misconduct.

Comparative Analysis

Legislative Rules. The constitutions of all states except Georgia and North
Carolina authorize each house to determine its own rules, and the United States
Constitution and the Model State Constitution contain this customary provision.

According to the Council of State Governments, legislative rules underwent
widespread revision during 1971 and 1972 as many states sought to streamline their
legislative process. Widely utilized as an aid was Key Points in Legislative
Procedure, a publication of the Rules Committee of the National Legislative
Conference. Both houses of the Minnesota Legislature, for example, replaced
Jefferson’s Manual with the more modern Mason’s Manual for parliamentary
guidance. Florida made extensive changes in the rules for introduction and
consideration of bills. In addition to its new procedure for prefiling bills, Kentucky
required 24-hour prefiling and distribution to each member of floor amendments
offered on third reading and reference of all bills with fiscal impact to the
appropriations committee for review and approval. Pennsylvania added to this the
requirement that a fiscal note be provided before first reading, and, in the case of
amendments to fiscal legislation, that no vote be taken until the day following
distribution of the appropriately modified fiscal note. Wisconsin initiated the
practice of specifying by joint resolution the complete session schedule. Finally,
rules studies were commenced by the Senate Rules Committee in Georgia, with
special emphasis on the standing committee system, and by the Joint Committee
on Legislative Process in Indiana.

Discipline of Members. Authorization to discipline and expel a member is
found in 26 state constitutions, the United States Constitution, and the Mode! State
Constitution. Variations exist, however, in the wording of this authorization.
Seventeen states, including Texas, and the United States Constitution appear to
require for expulsion the concurrence of two-thirds of the members present of the
house concerned. (Tex. S. Rule 61 (1973) interprets this language to require two-
thirds of the total membership, i.e., 21 senators.) Six of the 26 states and the Mode!
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State Constitution express the vote requirement as concurrence of two-thirds of the
total membership of the house. Mississippi has an exception to the general rule: a
member may be expelled a second time for the same offense if it was for theft,
bribery, or corruption. The United States Constitution does not bar a second
expulsion for the same offense. In Michigan the reasons for expulsion must be
entered in the journal with the names of the members voting and their vote.

Author's Comment

Undoubtedly each house would have power to prescribe its procedural rules
without this section, and to discipline its members as well. The section’s limitations
on exercise of the disciplinary power are desirable, however, and preserving the
section intact may be justified because it is traditional. (If preserved, the rules
statement ought to be separated from the discipline statement and relocated with
sections like 8 and 9 of this article dealing with organization and procedure of the
legislature.)

The rules of each house and the joint rules could be accorded more perma-
nence by a statutory (not constitutional) statement that they continue in effect
from legislature to legislature unless repealed or amended. Such permanence
would have avoided the consequences for the 62nd Legislature of the failure of the
two houses to agree on joint rules. The Legislative Reorganization Act of 1961
accorded this kind of status to the standing committees of each house and could be
amended to do the same for the rules. (See Tex. Rev. Civ. Stat. Ann. art. 5429f,
secs. 2, 5.) ‘

Mr. Mason to the contrary, it is unlikely that the legislature’s power to
discipline its members is unreviewable by the judiciary. Clearly Texas courts
would enforce the two limitations in Section 11, and if recent decisions by the
United States Supreme Court are any guide, they would also measure an expulsion
proceeding against the requirements of procedural due ‘process. (Cf. Groppi v.
Leslie, 404 U.S. 496 (1972); Bond v. Floyd, 385 U.S. 116 (1966).)

Sec. 12. JOURNALS OF PROCEEDINGS; ENTERING YEAS AND NAYS.
Each House shall keep a journal of its proceedings, and publish the same; and the yeas
and nays of the members of either House on any question shall, at the desire of any

.three members present, be entered on the jouinals.

History

This section originated in the Constitution of the Republic and has remained
unchanged except for a clause, which derived from the United States Constitution,
permitting each house to withhold publication of “such parts [of its journal] as in
its judgment require secrecy.” The 1845 Constitution deleted this clause as well as
a sentence in another section guaranteeing members the right to record in the
journal their protest against “any act or resolution.”

It was suggested in the Constitutional Convention of 1875 that nine members
instead of three be required to demand recording the yeas and nays. In opposition
one delegate said that “‘the rule would be an arbitrary one, enforced to throttle the
minority of Republicans on the floor. . . .”” He thought that “if members were
afraid of the yeas and nays they must be afraid to have their records go before the
people.” The sponsor of the proposal retorted that ‘“He had only desired to
prevent the encumbrance of the records by two or three of the opposition.”
(Debates, pp. 98-99.) The resolution failed as did an amendment to it requiring six
members to demand the yeas and nays. (Debates, p. 151.)
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Explanation

The journal of each house is its official record of proceedings. Roll calls,
motions, the text of bills, committee reports, votes, recesses, and adjournments
are all recorded in the journals. (See Tex. S. Rule 46 (1973) for a description of
journal content.) The journals do not record debate, either in committee or on the
floor, so they are not as comprehensive as the Congressional Record. Journals are
published daily, approved by each house (with corrections if necessary), and
distributed to the members; the daily editions are permanently bound following
each session and bound copies automatically are furnished the members, the gover-
nor, the State Library, and heads of state agencies. (See Tex. Rev. Civ. Stat. Ann.
arts. 5429d, 5442.)

Because they do not record debate, the journals are not very helpful as
legislative history of a statute. Sometimes they supply clues to legislative intent,
however, and when relevant, courts will judicially notice the journals for this
purpose. (See, for example, Red River Natr'l Bank v. Ferguson, 192 S.W. 1088
(Tex. Civ. App.—Texarkana), aff’'d, 109 Tex. 287, 206 S.W. 923 (1917).) And of
course they are always the best evidence of what the legislature did—subject to the
enrolled bill doctrine discussed below—or did not do. (Denison v. State, 61 S.W.2d
1017 (Tex. Civ. App.—Austin, writ ref'd per curium, 122 Tex. 459, 61 S.W.2d
1022 (1933) (senate confirmation vote).)

The journals may not be used to contradict an enrolled bill, which the courts
have defined as an act regular on its face, signed by the presiding officers of each
house, authenticated by their respective clerks, and either signed by the governor
or allowed to become law without his signature. (Williams v. Taylor, 83 Tex. 667,
19 S.W. 156 (1892).) The enrolled bill is also the exclusive source of the text of a
statute, and in case of conflict between it and the printed text, the enrolled version
prevails. (A., T. & S.F. Ry. v. Hix, 291 S.W. 281 (Tex. Civ. App.—EIl Paso 1927,
no writ); Central Ry. Co. v. Hearne, 32 Tex. 547 (1870) (dictum).) Technically, the
doctrine should be called “‘the enrolled act doctrine” because it is an act and not a
bill after it becomes law. In parliamentary procedure a bill is engrossed for third
and final consideration by one house and enrolled after final passage by that house
for transmittal to the other; a bill is also enrolled after final passage by both houses
for transmittal to the governor. The doctrine has traditionally been called “‘the
enrolled bill doctrine,” however. This doctrine (which is a variety of the best
evidence rule) has been the settled law of Texas since 1892, at least in civil cases,
and it is the majority rule in this country.

In the landmark case settling on the doctrine, Williams v. Taylor, the supreme
court pointed out that the separation of powers principle should make courts reluc-
tant to review compliance by a coequal branch of government with constitutional
requirements of a procedural nature and that the journals were no more reliable
evidence of what happened than the enrolled bill itself. The most persuasive
justification for the doctrine, according to the court, was the need for finality and
certainty in our statute law. Modern policy is to declare law by statute, with
maximum publicity, and “to stamp upon each statute evidence of unquestioned
authority. That evidence at common law was the enrolled bill, and behind it the
courts were not permitted to go. . . .” (83 Tex. at 672, 19 S.W. at 157). Thus the
court in Williams refused to invalidate a statute on the ground that the journals
showed that the bill had not been reported out of committee within three days of
final adjournment, in violation of Article III, Section 32, holding that the bill was
conclusively presumed to have been enacted in accordance with the constitution.

Since Williams, Texas courts have applied the enrolled bill doctrine to reject
challenges, for example, that a bill was not within the governor’s special session
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call (City of Houston v. Allred, 123 Tex. 334, 71 S.W.2d 251 (1934) (Art. III, Sec.
40)), that a bill was not signed by the speaker in the house’s presence (James v.
Gulf Ins. Co., 179 S.W.2d 397 (Tex. Civ. App.—Austin 1944), rev’d on other
grounds, 143 Tex. 424, 185 S.W.2d 966 (1945) (Art. 111, Sec. 38)), that a bill was
not read on three separate days (E! Paso & S.W. Ry. Co. v. Foth, 100 S.W. 171
(Tex. Civ. App.), rev’d on other grounds, 101 Tex. 133, 105 S.W. 322 (1907) (Art.
III, Sec. 32)), and that the senate had not in fact passed a bill (Ellison v. Texas
Liquor Control Bd., 154 S.W.2d 322 (Tex. Civ. App.—Austin 1941, writ ref'd).)
The enrolled bill doctrine does not mask the journals in every instance in which a
statute is questioned, however. For example, the supreme court resorted to the
senate journal in Ewing v. Duncan (81 Tex. 230, 16 S.W. 1000 (1891)) to ascertain
the effective date of an act (i.e., whether it received the two-thirds vote necessary
under Art. ITI, Sec. 39, to take effect immediately) because the senate secretary’s
certificate on the enrolled bill recited the vote as 24 to 24. (See also Holman v.
Pabst, 27 S.W.2d 340 (Tex. Civ. App.—Galveston 1930, writ ref d) (absence from
enrolled bill of speaker’s signature fatal); Nueces County v. King, 350 S.W.2d 385
(Tex. Civ. App.—San Antonio 1961, writ ref'd); and the Explanation of Sec. 35 of
this article.) The point is that the journals may not be used to contradict an
enrolled bill.

A number of states apply the ““journal entry rule” to test legislative compliance
with constitutional procedural rules. If the constitution mandates a particular
procedure, this rule provides, there must be an entry in the journal reflecting its
performance or the noncomplying statute is void. The Texas Court of Criminal
Appeals followed this rule for many years. (E.g., Hunt v. State, 22 Tex. Ct. App.
396, 3 S.W. 233 (1866); Parshall v. State, 62 Tex. Crim. 177, 138 S.W. 759 (1911).)
Not until 1971 did that court partly disavow it, by overruling cases like Hunt that
permitted going behind the enrolled bill to ascertain if a statute enacted at a special
session was within the governor’s call, while leaving undecided whether true
journal-entry rule cases like Parshall are still the law. (Maldonado v. State, 473
S.W.2d 26 (Tex. Crim. App. 1971).) For discussion of the enrolled bill doctrine
and its competitors, see C. Dallas Sands, Sutherland Statutory Construction,
4th ed. (Chicago: Callaghan, 1972), vol. 1, ch. 15.)

As noted, other sections of this article require recording various information in
the journals, and Section 12 itself requires a record vote on a question if any three
members demand it. What may be recorded in the journals, as distinguished from
what must be, is determined by legislative rule. (See Tex. H. Rules 12, secs. 1, 5,
7; 26, sec. 7 (1973); Tex. S. Rules 22, 46 (1973).) Interestingly, the protest
guarantee of the 1836 Constitution, mentioned in the History, has been preserved
in the rules by permitting any member to record in the journal his reasons for a
vote and personal privilege statements. (See, e.g., Tex. S. Rule 22 (1973); Tex. H.
Rule 10 (1973).)

Comparative Analysis

All states except Massachusetts appear to require that a journal be kept and
almost all require that it be published. A good many states have a secrecy
exception. The United States Constitution requires that a journal be kept and that
it be published from time to time, except such parts as may require secrecy. The
Model State Constitution calls for a journal which shall be published “from day to
day.”

Thirty-one states require the entry of the yeas and nays upon final passage, and
13 of these specifically require that the name of each member and his vote be
entered. In all except four states a demand can be made for the yeas and nays on
any question. Three of those four exceptions are among the thirty-one states that
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require entry upon final passage, so it either is mandated or possible, with a
demand by the requisite number of members, to record a yea and nay vote on final
passage in the journal in 49 states.

The United States Constitution provides for recording any vote upon demand
of one-fifth of those present and requires the entry, with the names of those voting,
of any vote to override a veto. The Model State Constitution has no provision for
yeas and nays upon final passage but does provide for a record vote on any
question if demanded by one-fifth of the members present.

Author's Comment

As state legislatures become more professional, the proponents of recording
committee hearings and debate can be expected to intensify their efforts. There is
much to be said in their favor—the courts in particular would welcome this type of
legislative history—but there is nothing to be said in favor of including the
recording requirement in the constitution. Legislative rule making is a much more
flexible method of handling the requirement, and in fact the 1973 Rules of the
house provided for recording both committee hearings and debate and those of the
senate for recording committee hearings. (Tex. H. Rule 8, secs. 11, 14 (1973);
Tex. S. Rule 104 (1973). Curiously, both house rules deny public access to the
recordings, a denial inconsistent with the recently-enacted freedom of information
act (Tex. Rev. Civ. Stat. Ann. art. 6252-17a). The senate rule provides that its
recordings ““shall be a matter of public record.”)

Although the enrolled bill doctrine has not escaped criticism (see Sutherland,
vol. 1, pp. 410-12), its prevention of spurious challenges to legislation (i.e.,
challenges to the merits disguised as challenges to procedural irregularity) makes
the doctrine superior to any of its competitors.

Sec. 13. VACANCIES; WRITS OF ELECTION. When vacancies occur in either
House, the Governor, or the person exercising the power of the Governor, shall issue
writs of election to fill such vacancies; and should the Governor fail to issue a writ of
election to fill any such vacancy within twenty days after it occurs, the returning officer
of the district in which such vacancy may have happened, shall be authorized to order
an election for that purpose.

History

The Constitutions of 1845 and 1861 contained the first clause of the present
section; the Constitution of 1866 added the second. No further change occurred
until the Constitution of 1876, which substituted ‘“‘the returning officer of the
district in which such vacancy may have happened” for the earlier language “‘the
returning officer for the district or county.” Also added was a time period within
which the governor was required to fill vacancies. One delegate to the Convention
of 1875 suggested that the governor issue writs of election to fill vacancies within
two days after their occurrence, but the 20-day period won out. (Debates, p. 48.)

Explanation

This section was designed to ensure that no legislative district went long
unrepresented because of vacancy in legislative office. The attorney general has
ruled, however, that neither the governor nor the county judge (whom Election
Code art. 4.12, subd. 2, designates as the “‘returning officer”’) may be compelled to
issue a writ of election (i.e., order an election) within the 20-day period specified.
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(Tex. Att’y Gen. Op. No. WW-728 (1959).) Both must do so within a *‘reasonable
time” after the vacancy occurs, according to the same attorney general, but that
standard is difficult to apply.

Once a special election is ordered to fill a legislative vacancy, the Election
Code supplies precise dates and times for conducting it. If the legislature is in
session with more than 25 days remammg before adjournment, or if the vacancy
occurs within 60 days of convening a session, the special election must be held
within 21 days after the date of the order (art. 4.12, subd. 4). In all other
situations, the election must be held within 20 to 90 days after the order date (art.
4.09, sec. 1).

Who determines the existence of a vacancy? Deaths and resignations are easy,
for the Election Code provides that the county judge certifies the former (art. 1.04)
and the governor accepts the latter (art. 4.09, sec. 7). What about physical or
mental disability, nonresidency, dual officeholding, and other, less clearcut
circumstances that produce vacancies? The law is silent on this aspect of the
question, but the governor as a practical matter must determine the existence of a
vacancy in order to call an election to fill it.

Comparative Analysis

Almost half the states provide for a special election to fill legislative vacancies.
In most of these the governor has the power to choose the time of election. In
several states the manner of filling vacancies is to be fixed by law. In a few states
the vacancy is filled by appointment, usually by the governor. In many of the
appointment provisions the appointing power is required to preserve existing party

alignment either by the terms of the provision or by accepting the recommendation
of an appropriate party committee.

The United States Constitution requires special elections to fill vacancies but in
the case of senators permits a “temporary” appointment by the governor pending
an election. The Model State Constitution simply says that vacancies ‘“‘shall be filled
as provided by law.” (Sec. 4.06.)

Author’'s Comment

Conceding that Section 13 is imperfectly worded, its History nevertheless
makes clear that the governor is required to order a special election within 20 days
after a legislative vacancy occurs, and this is so whether or not the district’s
election officer has a backup duty and deadline. The 1875 Convention apparently
believed the governor could not be compelled by legal process to order a special
election. (It is clear today, since the 1891 amendment of Article V, Section 3, that
he cannot; see Tex. Rev. Civ. Stat. Ann. art. 1735.) One delegate, it will be
recalled, wanted the governor to act within two days after the vacancy; 20 days was
finally chosen as a more reasonable period, but the very fact that a deadline was
added to Section 13 makes clear the convention’s intent to treat the governor’s 20-
day deadline as mandatory.

There is evidence in the attorney general’s opinion cited in the Explanation that
its author was overinfluenced by the unavailability of compulsory legal process
against the governor. Since the governor cannot be mandamused to order the
election within 20 days, the opinion writer appeared to reason, the deadline in
Section 13 must be meaningless. Putting aside comment on the theory of constitu-
tional interpretation this reasoning seems to represent, surely it is unreasonable to
premise a conclusion on the assumption that the state’s chief executive officer will
violate the constitution. And surely the opinion writer knew, as a reality of
partisan politics, that Texas governors in the past have timed special legislative
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vacancy elections not to reduce the period of unrepresentation to a minimum but to
secure partisan advantage.

Following the lead of the Mode! State Constitution, all details regarding special
legislative elections should be relocated in the Election Code, with the counterpart
of present Section 13 merely providing that such vacancies are filled by election.
The counterpart should also be combined with Section 27 of this article (if the
latter section is retained) so that all legislative election provisions will be in a single
place.

The Election Code (but not a new constitution) should also specify how and by
whom vacancies in elective office (for executive and judicial branch officers as well
as legislative) are determined. The existence of a vacancy is sometimes hotly
disputed, especially when alleged to result from disability or dual officeholding, for
example, and comprehensive standards ought to be legislated to ensure a prompt
and fair determination.

Sec. 14. PRIVILEGED FROM ARREST. Senators and Representatives shall,
except in cases of treason, felony, or breach of the peace, be privileged from arrest
during the session of the Legislature, and in going to and returning from the same,
allowing one day for every twenty miles such member may reside from the place at
which the Legislature is convened.

History

This section substantially resembles a comparable provision in the Constitution
of the Republic. The Constitution of 1845 made the only change in this section to
date when it added the phrase ‘‘allowing one day for every twenty miles such
member may reside from the place at which the Legislature is convened.”

Explanation

Congressman Williamson was convicted of conspiracy to suborn perjury. At his
presentencing hearing he argued that the model for this section in the United
States Constitution forbade his imprisonment during the session of congress he was
attending. The trial court sentenced him anyway, to 10 months in jail, and he
appealed directly to the United States Supreme Court. That court reversed his

" conviction, for error in the charge to the jury, but unammously rejected his
privilege argument.

The court first noted that the clause appeared in the Articles of Confederation
and was carried over intact and without debate into the constitution. This meant
that the clause had a fixed and well-understood meaning, a meaning derived from
English parliamentary law and practice. Under that law and practice it was clear
that members of Parliament were privileged only from civil arrest, the court citing
an example from the 18th century of the arrest of an MP at his bench in the
Commons following his escape from prison. “Breach of the peace” in the
exgeption to the privilege thus covered all crimes, whether felony or misdemeanor,
as they were all considered breaches of the king’s peace by the common-law
courts, and Congressman Williamson was not shielded from arrest or incarceration
for his offense. (Williamson v. United States, 207 U.S. 425 (1908).)

No Texas case applying the Section 14 privilege was discovered, but an early
decision of our supreme court noted that the practice of civil arrest, which grew out
of the “common law manner of commencing civil actions by an arrest of the body
of the defendant,” had been abolished in Texas. The court went on to hold
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legislators subject to service of process in civil suits, contrary to the claim that
Section 14 shielded them. (Gentry v. Griffith, 27 Tex. 461 (1864); accord, Long v.
Ansell, 293 U.S. 76 (1934).) '

Comparative Analysis

Some 40 states besides Texas provide legislators some protection against
arrest. Some 13 states grant immunity from civil process and four states grant only
this immunity. The new Michigan Constitution has a unique provision protecting
against “civil arrest and civil process.” This presumably was done to conform to In
re Wilkowski (270 Mich. 687, 259 N.W. 658 (1935)), which construed “treason,
felony or breach of the peace” to except arrest for any offense from the privilege,
just as the United States Supreme Court had done in the Williamson case.

The United States Constitution provides the same type of privilege as Section
14, but the Model State Constitution has nothing comparable.

Author's Comment

Unless one assumes the Texas courts will construe the privilege more expan-
sively than have the courts in other jurisdictions, Section 14 is meaningless. Nor
should it be amended to expand the privilege. Sanctuary from legal process and the
consequences of criminal conduct is foreign to our concept of government under
law.

Sec. 15. DISRESPECTFUL OR DISORDERLY CONDUCT; OBSTRUCTION
OF PROCEEDINGS. Each House may punish, by imprisonment, during its sessions,
any person not a member, for disrespectful or disorderly conduct in its presence, or for
obstructing any of its proceedings; provided, such imprisonment shall not, at any one
time, exceed forty-eight hours.

History

Professor C.S. Potts surveyed the origins and history of the legislative
contempt power and concluded: (1) The English House of Commons first asserted
the power in the 16th century and it was well-established by the end of the 17th. (2)
American colonial assemblies, modeled after the Commons, asserted the same

ower. (3) The Continental Congress and revolutionary state legislatures claimed
it. (4) The delegates to the Constitutional Convention of 1787 assumed the power
was inherent in legislative assemblies and thus did not bother to express it in the
federal constitution. (“Power of Legislative Bodies to Punish for Contempt,” 74
U. Pa. L. Rev. 691 (1926).) Nevertheless, the Constitution of the Texas Republic
provided that “Each House may punish, by imprisonment, during the session, any
person not a member, who shall be guilty of any disrespect to the House, by any
disorderly conduct in their presence.”

The 1845 Statehood Constitution preserved the power and added a limitation:
“such imprisonment shall not, at any one time, exceed forty-eight hours.” No
further change in substance or wording has occurred since then.

Explanation

Although the United States Supreme Court early held the legislative contempt
power inherent in congress (Anderson v. Dunn, 19 U.S. (6 Wheat.) 204 (1821)13,
the Texas Court of Criminal Appeals has experienced great difficulty with the
Texas Legislature’s exercise of the power.

The first two reported cases reviewing legislative contempt proceedings
involved witnesses before house and senate special committees investigating
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alleged voting frauds in the 1911 statewide prohibition election. (For a description
of this and the other wet v, dry battles, see the History of Art. XVI, Sec. 20.) The
witnesses, who were leaders of the antiprohibitionist forces, refused to answer
various questions about their campaign activities and were imprisoned in the
county jail for contempt. Both applied for release by writ of habeas corpus directly
to the court of criminal appeals whose three members proceeded to write a total of
eight opinions before granting the writs. Two of the judges agreed that (1) the
contempt power is not inherent so that the language of Section 15, vesting it in
each house, together with the separation of powers doctrine, prohibited dele-
gating the power to a committee; and (2) the legislature during a special session
could not create committees to investigate election irregularities because that
subject was not included in the governor’s call (Ex parte Wolters, 64 Tex. Crim.
238, 114 S.W. 531 (1912)). The two judges voting to grant the writ were
considerably influenced by the United States Supreme Court’s decision in Kil-
bourn v. Thompson (103 U.S. 168 (1880)), which had frustrated early congres-
sional attempts to exercise the contempt power. The second rationale for their
decision, however—the special session limitation—has never again been relied on
and, as pointed out in the Explanation of Section 40, the legislature is free to do
anything except enact unsubmitted legislation during a special session.

Twelve years later the court reviewed another contempt proceeding in Ex parte
Youngblood (94 Tex. Crim. 330, 251 S.W. 509 (1923)). Youngblood was also a
witness before an investigating committee, this one a joint body created during a
regular session. Youngblood refused to answer questions and was jailed for 20
days under a statute specifying penalties for legislative contempt. Youngblood was
also released, all three judges reasoning that the separation of powers doctrine
prohibited delegation of the contempt power to a committee; one judge also
reasoned that the 48-hour limitation of Section 15 made the statute, which
authorized longer imprisonment, unconstitutional, but his colleague argued that
imprisonment for consecutive 48-hour periods was permissible under Section 15 if
necessary to purge contempt. The opinion for the court distinguished In re
Chapman (166 U.S. 661 (1897)), in which the Supreme Court upheld against the
nondelegation argument a statute making contempt of congress a crime. Judge
Morrow argued that Chapman did not involve the power of a congressional
committee, which was true, but he did not meet head-on the Supreme Court’s
response to the nondelegation argument, which was that that statute aided but did
not supplant congress’s contempt power.

All of which doctrinal exegesis sets the scene for Ferrantello v. State (158 Tex.
Crim. 471, 256 S.W.2d 587 (1952)), the last reported Texas case on the legislative
contempt power. Ferrantello was prosecuted and convicted in district court under
a 1937 statute making legislative contempt a misdemeanor; he was sentenced to a
year in jail and a $1,000 fine for refusing to answer questions asked by members of
the House Crime Investigating Committee of the 52nd Legislature. (The statute,
Tex. Rev. Civ. Stat. Ann. art. 5429a, was copied verbatim from the federal act,
now 2 U.S.C. 192, upheld in the Chapman case.) His conviction was affirmed
by a unanimous court of criminal appeals. As for the Youngblood decision, the
court said:

The fundamental distinction between the Youngblood case and the case at bar lies
in the identity of the tribunal assessing the punishment. In the Youngblood case, the
Legislature sought to impose the punishment, while in the case at bar the court set the
punishment upon a verdict of the jury following a trial for the substantive offense of
refusing to answer questions propounded by a legislative committee. (158 Tex. Crim.
at 475, 256 S.W.2d at 590).
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The Ferrantello court did not discuss the Youngblood court’s unanimous holding
that the contempt power could not be delegated, nor did it cite In re Chapman or
any other authority on legislative contempt.

Atrticle 5429a was incorporated in the Legislative Reorganization Act of 1961
without change. (See Tex. Rev. Civ. Stat. Ann. art. 5429f, secs. 13-15.) Legislative
contempt thus remains a statutory crime, defined as failure to appear or produce
tangible evidence in response to a legislative subpoena or refusal to answer
questions of a legislative committee and punishable by imprisonment up to a year
and/or a fine up to $1,000. Under the statute an alleged contempt is described in
writing and the statement forwarded to the speaker or president who certifies it to
the district attorney of Travis County (Austin). The district attorney then takes it
before a grand jury, which must indict the alleged contemner before he may be
prosecuted in district court. A contempt indictment is then tried like any other.

Most legisiative contempts have involved a witness’s refusal to answer com-
mittee questions or produce tangible evidence in response to a subpoena. Courts
reviewing contempt tonvictions in recent years, especially those resulting from
congressional investigations, have closely examined both the committee’s juris-
diction of the subject matter under inquiry and the pertinence to that subject of the
question asked or of the tangible evidence subpoenaed. Thus in Ferrantello the
appellant argued that the questions about bookmaking that he refused to answer
were not pertinent to the committee’s investigation, but the court without difficulty
dismissed this argument, pointing out that the resolution which created the
committee authorized a *‘sweeping investigation” into alleged organized crime in
the state. In addition, the court concluded that the statute’s immunity grant (now
Tex. Rev. Civ. Stat. Ann. art. 54291, sec. 13), which barred prosecution for any
criminal conduct revealed in answering the committee’s questions, was adequate
to protect Ferrantello’s privilege against self-incrimination.

Federal courts have been somewhat less expansive in reviewing congressional
contempt convictions, no doubt in reaction to the excesses of the McCarthy Era
investigations, but the power of legislative assemblies to punish for contempt of
their proceedings is no longer challenged. (The federal cases are surveyed in
Annots., 3 L.Ed.2d 1647 (1959). 10 L.Ed.2d 1329 (1964).)

Comparative Analysis

Almost every state has a provision prohibiting disorderly conduct in the
legislature. Punishment generally includes imprisonment but the maximum length
varies. Some states limit the duration of imprisonment to 24 hours, others to 10
days, some to 30 days, and some to a period not extending beyond the session. A
few states provide for a fine or imprisonment or both.

Neither the United States Constitution nor the Model State Constitution has a
comparable provision.

Author's Comment

Section 15 today serves only to limit the legislature’s power to punish contempt
itself. Legislative assemblies probably have inherent power to punish for con-
tempt, but in any event a state legislature may punish contempt by statute
without constitutional authorization. The Texas Legislature has done so, by
delegating the enforcement power to the executive and judiciary, leaving
Section 15 solely as a vehicle to impose summary punishment for direct contempt.
The section is not necessary for this purpose, however, because the new Penal
Code comprehensively proscribes contemptuous conduct (see secs. 42.01-42.05),
nor is it adequate in light of the United States Supreme Court’s recent decision
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imposing some of the requirements of procedural due process applicable to
criminal trials generally on the exercise of the legislative contempt power, thereby
making summary contempt a lot less summary. (Groppi v. Leslie, 404 U.S. 496
(1972) (alleged contemner must be given notice of charge and opportunity to
respond before punishment assessed).) Existing statute law is adequate to protect
the Texas Legislature, therefore, and its use is a good deal safer as well.

Sec. 16. OPEN SESSIONS. The sessions of each House shall be open, except the
Senate when in Executive session.

History

Earlier constitutions provided that “The doors of each House shall be kept
open.” The Constitution of 1869 retained the earlier wording but added *‘except
upon a call of either House, and when there is an executive session of the Senate.”
The present section resembles that of 1869, except that it substituted “sessions” for
*doors” and deleted ‘“‘upon a call of either House.”

Explanation

Plenary sessions of the Texas House and Senate have always been open to the
public. Each chamber has a gallery for visitors, and the public is free to come and
go as it pleases. Admission to the floor of each chamber is restricted, on the other
hand, to prevent disruption of proceedings; the rules of each house specify who
may be admitted, with admission generally limited to members and former
members, their staff members who have business there, and representatives of the
news media who traditionally have been assigned a press table in each chamber.
(See Tex. H. Rule 29 (1973); Tex. S. Rule 64 (1973).)

The traditional exception for executive sessions of the senate is designed to
permit nonpublic consideration—thus encouraging frank discussion of quali-
fications—of gubernatorial nomineeés for executive office who are subject to senate
confirmation. The exception is not mandatory, with the senate rules permitting
public consideration on two-thirds vote and requiring that voting on nominees be
public and that each senator’s vote be recorded in the journal. (Tex. S. Rule 41
(1973).)

Both houses by rule require their committees and subcommittees to meet
publicly on a regularly scheduled basis pursuant to advance notice of meeting time
and place. (Tex. H. Rule 8, sec. 13 (1973); Tex. S. Rule 105 (1973).) This
requirement was reinforced in 1973 by amendments to the state’s Open Meeting
Act that included legislative committees in the definition of governmental bodies
subject to the act and declared that the legislature was exercising its rule-making
power in the act ““to prohibit secret meetings of the Legislature, its committees, or
any other bodies associated with the Legislature, except as otherwise specifically
permitted by the Constitution.” (Tex. Rev. Civ. Stat. Ann. art. 6252—17, secs.
1(c). 2(b).)

Comparative Analysis

Approximately three-fourths of the states call for open sessions of the legis-
lature, but almost all of them also contain an appropriate exception for secrecy.
Neither the United States Constitution nor the Model State Constitution specifies
public sessions.
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Author's Comment

Despite the current push for open consideration and decision making by
government, and at the risk of being accused of favoring secret government, a
good case can be made for permitting nonpublic working meetings of legislative
committees. The late Congressman Robert Luce, an authority on legislative
procedure, states the case succinctly:

. .. [T]he ignorance of the public about [what occurs in nonpublic meetings] is one
of the causes of its usefulness. Behind closed doors nobody can talk to the galleries or
the newspaper reporters. . . . Another reason is that publicity would lessen the chances

- for concessions, the compromises. without which wise legislation cannot in practice be
secured. (Robert Luce, Congress—An Explanation (Cambridge: Harvard University
Press, 1926), pp. 12-13.)

Closed meetings should be permitted solely for committee work sessions—not
to hear witnesses or vote—the distinction being that committee members ought to
be able to let their hair down in private at some point during the consideration of
legislation but that each bill and resolution ought to have a public committee
hearing and vote. Of course the proponents of open government will argue that
secret work sessions will produce ritual hearings and predetermined votes: after
making up their minds, and making their deals, committee members will nod
through a parade of witnesses and then cast their agreed votes. Certainly this risk is
present, but it is offset not only by the greater benefit resulting from closed
committee work sessions but also by the fact that legislators are sworn to abide by
the law and are answerable to the people who elected them if they refuse to do so.

A neat compromise, currently used by the federal house, creates a presumption
of open committee meetings. A committee may meet in closed session, but it must
first convene in open session and its members vote on the record to exclude the
public. (See Eckhardt, “The Presumption of Committee Openness Under House
Rules,” 11 Harv. J. Legis. 279 (1974).)

If secret sessions are considered desirable, they should not be authorized in the
constitution; a statute or rule is sufficient (if Section 16 is reworded to permit
closed sessions when authorized by law or rule) and will permit much more flexible
treatment of the subject in addition to requiring a positive act of the legislature for
its members’ constituents to evaluate.

Along with tradition, a variation on the justification for secret committee work
sessions can be advanced for preserving the executive session exception for senate
confirmation hearings and debate. Senators might be unwilling to attack a nominee
in public, and the nominee unwilling to submit his reputation to public attack, but
to many this rationale argues more cogently for requiring public debate on
nominations on the theory that nominees with nothing to hide are the only kind fit
for government service.

The push for public decision making by government at all levels may be
irresistible, and if so Section 16 should be broadened to require all proceedings of
the legislature, its committees and other organizations, to be public.

Sec. 17. ADJOURNMENTS. Neither House shall, without the consent of the
other, adjourn for more than three days, nor to any other place than that where the
Legislature may be sitting.

History

The present wording resembles that of earlier constitutions, except that the
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1875 Convention substituted “where the Legislature may be sitting” for “‘in which
they may be sitting,” a change without apparent significance.

Explanation

“Adjourn” is used in two different senses, both in the constitution and the
legislative rules, and it would be simpler if it were confined to its terminal sense, as
in “adjourn sine die,” which means terminate the legislative session (literally,
adjourn “without a day” for reconvening). It also means recess, however, as in
Section 10’s authorization for a smaller number than a quorum to “‘adjourn from
day to day, and compel the attendance of absent members,” and this meaning has
important parliamentary consequences. Mason explains the difference as follows:

The basic distinction between’ adjournment and a recess is that an adjournment
terminates a meeting, while a recess is only an interruption or break in a meeting.
After an adjournment a meeting begins with the procedure of opening a new meeting.
After a recess the business or procedure of a meeting takes up at the point it was
interrupted.

Breaks in the meetings of a day, as for meals, are usually recesses, but termination
of meetings until a later day are adjournments. (Paul Mason, Mason's Manual of
Legislative Procedure (New York: McGraw-Hill Book Co., 1953), p. 173.)

Despite the confusion in terminology, the reason for Section 17 is clear: to
prevent one house from frustrating the other's business by packing up and going
home before the session ends.

The attorney general has ruled that the three-day adjournment (actually
recess) limitation is calculated by excluding the first day of “adjournment” and
including the last unless it is Sunday; thus the customary recess from Thursday
noon until Monday morning does not violate this section. The attorney general
also ruled in the same opinion that advance, blanket consent to more than three-
day recesses would be unconstitutional. (Tex. Att’y Gen. Op. No. V-207 (1947).)

May the legislature meet elsewhere than in Austin, assuming both houses
agree? Section 58 of this article. together with Article IV, Section 8, make clear
that it may not unless the governor convenes it elsewhere in special session because
Austin is occupied by the public enemy or infested with disease. Section 17, on the
other hand, implies that the legislature may meet elsewhere on its own initiative,
but if such was the 1875 Convention’s intent it was contradicted by the two sections
mentioned above. (See the Author’s Comment on Art. IV, Sec. 8.)

Comparative Analysis

Of the 49 states with bicameral legislatures, all except two limit the power of
one house to adjourn without the consent of the other. Most of these states also
limit unilateral recesses to three days. About 40 states also require consent to
conduct sessions at another place. The United States Constitution contains both of
these limitations, but the Model State Constitution has nothing comparable. The
latter omission is of course consistent with the Model’s unicameral recommen-
dation, but the limitation’s omission from its bicameral alternative may have been
an oversight.

Author's Comment

With modest rewriting Section 17 could end the confusion between *adjourn”
and “recess”: “Neither house without the other’s consent may adjourn or recess
for more than three days.”
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Sec. 18. INELIGIBILITY FOR CERTAIN OTHER OFFICES; INTEREST IN
CONTRACTS. No Senator or Representative shall, during the term for which he was
elected, be eligible to (1) any civil office of profit under this State which shall have
been created, or the emoluments of which may have been increased, during such term,
or (2) any office or place, the appointment to which may be made, in whole or in part,
by either branch of the Legislature; provided, however, the fact that the term of office
of Senators and Representatives does not end precisely on the last day of December
but extends a few days into January of the succeeding year shall be considered as de
minimis, and the ineligibility herein created shall terminate on the last day in
December of the last full calendar year of the term for which he was elected. No
member of either House shall vote for any other member for any office whatever,
which may be filled by a vote of the Legislature, except in such cases as are in this

- Constitution provided, nor shall any member of the Legislature be interested, either
directly or indirectly, in any contract with the State, or any county thereof, authorized
by any law passed during the term for which he was. elected.

History

This section was amended in 1968 to add the proviso to the first sentence: “‘the
fact that the term of office of Senators and Representatives does not end precisely
on the last day of December but extends a few days into January of the succeeding
year shall be considered as de minimis, and the ineligibility herein created shall
terminate on the last day of December of the last full calendar year of the term for
which he was elected.”

Prior to amendment the section resembled its counterpart in the Constitution
of 1845, except that the latter did not prohibit interests in state or county contracts.

While retaining the wording of the 1845 Constitution, the Constitution of 1866
added several clarifications: resignation did not restore eligibility for another
office, but members could vote for a speaker and president pro tempore. The
Constitution of 1869 omitted these clarifications, as did the present constitution,
which as noted added the contractual interest prohibition.

Explanation

Section 18 attempts to eliminate three opportunities for conflict of interest
facing legislators. All three prohibitions are designed to prevent a legislator from
benefiting privately from performance of his lawmaking duties.

The first clause of the first sentence makes him ineligible for any “civil office of
profit,”” whether elective or appointive, created or for which the “emolument” has
been increased by the legislature of which he is a member. The second clause
extends the ineligibility to an office or ““place” the appointment to which is made
“in whole or in part” by either house of the legislature. And both clauses make the
duration of ineligibility the legislator’s term of office.

The term “‘civil office of profit” is used in the sections prohibiting dual
officeholding and probably has the same meaning here as in those sections. (See
the Explanation of Sec. 19 of this article for the definition of “office’’; see also the
Explanations of Art. XVI, secs. 33 and 40.) “Emolument” was recently defined for
purposes of this Section 18 to include salary (Hall v. Baum, 452 S.W.2d 699 (Tex.),
appeal dismissed, 397 U.S. 93 (1970)); it probably includes any pecuniary gain or
advantage as well (see the Explanation of Art. XVI, secs. 33 and 40). “Place” is a
term peculiar to Section 18 but probably means the same as ‘“position’ in the dual
officeholding sections.

The Supreme Court in the Hall case suggested that insignificant salary
increases voted by the legislature would not invoke the ban of Section 18; the
court held, however, that a $15,000 a year increase in the governor’s salary was not



133
Art. lil, § 18

insignificant as a matter of law. Moreover, a former legislator’s serving as a
hearing examiner for the Railroad Commission did not invalidate his denial of a
motor carrier permit, although he served in the legislature that appropriated funds
to the Commission allowing creation of his job (Keel v. Railroad Commission, 107
S.W.2d 439 (Tex. Civ. App.—Austin 1937, writ ref'd)).

The second clause of the eligibility ban applies to offices filled by appointment
subject to senate confirmation, and the attorney general has ruled legislators
ineligible for appointment to a state judgeship during their legislative term. (Tex.
Att’y Gen. Op. Nos. 0-1092 (1939); WW-305 (1957).)

The first sentence of Section 18 was amended in 1968 to contract the duration
of ineligibility by ending legislative terms on December 31 instead of the following
January on the date the new legislature convenes. The amendment was neces-
sitated (in the legislature’s opinion) by a 1966 amendment to Sections 3 and 4,
extending the terms of representatives and senators until the new legislature
convened, and its history is discussed in the annotation of Section 3.

The first clause of the second sentence of Section 18 forbids legislators from
voting for one of their number for any office (except as authorized elsewhere by
the constitution) filled by the legislature, and the second clause forbids their
private interest in a state or county contract authorized by statute enacted while
they were members.

Before adoption of the Seventeenth Amendment to the federal constitution in
1913, United States Senators were chosen by state legislatures and the first clause
prevented election of a legislator to that office. The clause does not prevent
election of a representative as speaker or of a senator as president pro tempore,
because the election of both is provided for in Section 9 of this article. Today, of
course, senators are popularly elected, and there is no other office filled by
legislative election. (The secretary of the senate and many of its employees are
elected by that body but are not officers within the constitutional sense of that
term.)

The second clause was intended “‘to absolutely prohibit any person from
entering into a contract with the state or county authorized by a statute passed by a
legislature of which such person was a member. . . .” (Lillard v. Freestone County,
57 S.W. 338, 340 (Tex. Civ. App. 1900, no writ).) Thus former Representative
Lillard was denied payment for printing the county’s tax delinquency list because
he served in the legislature that authorized the printing contracts. The attorney
general has forbidden the secretary of state to contract with a newspaper, owned
by a legislator or by a corporation in which a legislator owns stock, to publish
constitutional amendment proposals approved by the legislature in which he
served. A later opinion somewhat ameliorated this ruling, by noting that owner-
ship of only a few shares of corporate stock might present no real conflict of
interest, but the same opinion ruled out contracting with a legislator’s partners.
(Tex. Att’y Gen. Op. Nos. 0-6582 (1945); M-625 (1970).)

Comparative Analysis

About 38 states forbid legislators from holding another office under state
government. The United States Constitution provides in Article I, Section 6:

No Senator or Representative shall, during the Time for which he was elected, be
appointed to any civil Office under the Authority of the United States, which shali
have been created, or the Emoluments whereof shall have been encreased during such
time. . . . -

The Model State Constitution is silent on the subject.
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With respect to the interest in contracts prohibition, seven states have a
comparable restriction, but neither the United States Constitution nor the Model
State Constitution does.

Author's Comment

As argued in the Author’s Comment on Section 22 of this article, conflict of
interest is best prevented by statute and the legislature in 1973 took a giant first
step toward providing meaningful and enforceable standards of conduct for public
servants. Section 18, on the other hand, is both too sweeping in application and too
difficult to enforce. It is too sweeping because it bars a legislator from running for
elective office, even though he resigns from the legislature before getting on the
ballot, if the office was created or its salary increased during his term. (See Spears
v. Davis, 398 S.W.2d 921 (Tex. 1966).) It is difficult to enforce because there is no
mechanism for disclosing the contracts of legislators or their business associates.

Barring legislators from dccepting any appointive state government office
during their terms probably is a desirable restriction to remove the temptation of
vote trading with the executive. The Constitution of the Republic contained this
restriction, copied from the United States Constitution, and each succeeding Texas
constitution has preserved it. Legislators should not be barred from seeking any
elective office, however, because their opponents and the voters may be depen-
ded upon to ferret out any conflict of interest regarding the particular office.

Contracting with government by public servants and their business associates
should be regulated by statute with heavy reliance on financial disclosure to reveal
potential conflicts of interest. As noted, a 1973 law accomplishes this regulation for
legislators and other policymaking officers, and, although imperfect, the statute is
vastly more workable than Section 18. (See Tex. Rev. Civ. Stat. Ann. art. 6252—
9b.) :

The first clause of the second sentence of Section 18 should be deleted because
since 1913 there has been no office (other than that of speaker and president pro
tempore) to which the legislature could elect one of its members.

Sec. 19. INELIGIBILITY OF PERSONS HOLDING OTHER OFFICES. No
judge of any court, Secretary of State, Attorney General, clerk of any court of record,
or any person holding a lucrative office under the United States, or this State, or any
foreign government shall during the term for which he is elected or appointed, be
eligible to the Legislature.

History

Former Congressman Luce finds the ancestor of this section in a 1348 petition
from the English House of Commons to the king “That no person summoned to
Parliament should be either a Taxer, Collector; or Receiver of the Fifteenth then
granted.” A few American colonial charters contained similar dual officeholding
bars, but Luce attributes them to “‘some development of corporation practice in
England,” not to Montesquieu’s doctrine of separation of powers, which had not
then been published. Montesquieu’s doctrine definitely influenced the emerging
states to include such bars in their organic laws following the Revolution, however,
and, as noted in the Comparative Analysis, the federal constitution contains such a
bar. (Robert Luce, Legislative Assemblies (Boston: Houghton Mifflin, 1924), pp.
265-70.)

Section 23 of the 1836 Texas Constitution’s first article barred from member-
ship in the Republic’s Congress a “‘person holding an office of profit under the
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government.” The present language derives from the statehood constitution,
however, and has remained basically unchanged until the present section added
the significant phrase “during the term for which he is elected or appointed” to
define the period of ineligibility.

Explanation

This is one of two sections defining disqualifications for legislative office in
terms of dual officeholding; the other is Article XVI, Section 12. (Sec. 20 of this
article defines a related disqualification, but in terms of conduct in a prior office;
see the Explanation of that section.) It is notable that neither this Section 19 nor
Section 12 of Article XVI contains the traditional exceptions for military officers,
certain local government officers, etc. Their absence from Section 12 did not
prevent the attorney general from reading in the military exception to permit a
retired Air Force colonel to hold a local government office. (Tex. Att’y Gen. Op.
No. LA-73 (1973).)

The term “office” of course appears in all the dual officeholding provisions and
the following characteristics of an office (as distinguished from a position or
employment) may be extracted from the case law: it is usually elective; it is vested
with some portion of the sovereign power that its incumbent exercises for the
public good largely independently of others; it is created by law rather than
contract; it is permanent and continues despite changes in incumbents; and its
incumbent must usually qualify by taking the constitutional oath of office and
posting a bond. (See, e.g., Aldine I.S.D. v. Standley, 154 Tex. 547,280 S.W.2d 578
(1955); Kimbrough v. Barnett, 93 Tex. 301, 55 S.W. 120 (1900); Dunbar v.
Brazoria County, 224 S.W.2d 738 (Tex. Civ. App.—Galveston 1949, writ ref’d). In
a recent series of letter advisory opinions, the attorney general has begun to
distinguish among a “‘public office,” “civil office,” and (position) of “public
employment.”” (See Tex. Att’y Gen. Op. No. LA-63 (1973); see also the
Explanations of Art. XVI, secs. 12, 33, and 40.)

An office is “lucrative,” within the meaning of Section 19, if it yields profit or
gain, revenue or salary, and the adequacy of the compensation is immaterial.
(Compare Willis v. Potts, 377 S.W.2d 622 (Tex. 1964) (city councilman paid $520 a
year plus expenses held lucrative office) with Whitehead v. Julian, 476 S.W.2d 844
(Tex. 1972) (mayor receiving $50 4 month expense allowance but no salary did not
hold lucrative office).)

Finally, the courts have held that an office is under this state (or, presumably,
the United States or a foreign government) if it is creatéd by a political entity
subordinate to and/or a creature of this state (or the United States or a foreign
government). (E.g., Willis v. Potts (councilman of home-rule city holds office
under state).)

The harshest application of Section 19 results from the period of ineligibility it
prescribes: “during the term for which he is elected or appointed.” Like its
counterpart in Section 18 of this article, it has trapped the unwary who believed
(not unreasonably) that by resigning their present office they would be eligible to
run for the legislature. (Because Sec. 18 is aimed at a different evil, conflict of
interest, it must be evaluated differently, for which see the Author’s Comment on
Sec. 18.) One such unwary was a Bexar County Commissioner who resigned his
office on the commissioners court, effective February 1, 1964, so he could enter the
primary in May of that year to run for the house. The party officials would not put
his name on the ballot, however, on the ground he was ineligible under Section 19;
the supreme court agreed, because his term as county commissioner did not expire
until December 31, 1964, thus overlapping by nearly two months commencement
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of the house term, which before the 1966 amendment to Section 4 of this article
began when election returns were canvassed in November. (Lee v. Daniels, 377
S.W.2d 618 (Tex. 1964).) The 1966 amendment to both Sections 3 and 4, providing
for senatorial and representative terms to begin when the legislature convenes, has
somewhat mitigated the harshness of Section 19, at least for those elective officers
whose terms end in even-numbered years.

Comparative Analysis

The variations in dual officeholding restrictions on eligibility for the legislature
in the state constitutions are almost infinite. For example, Tennessee prohibits a
“register”” from serving in the general assembly, while Virginia bans a “‘sergeant”

“and “collector of taxes.” Massachusetts illustrates the variety of offices whose
incumbents are made ineligible for the legislature by many state constitutions:
attorney general, solicitor general, treasurer or receiver general, judge of probate,
sheriff, clerk of the house of representatives, register of probate, register of deeds,
officer of the customs, and clerk of the supreme judicial court.

The last portion of Article I, Section 6, Clause 2, of the United States
Constitution prevents any person holding office under the United States from
being a member of either house of congress, but only while actually holding the
first office.

The Model State Constitution is silent on the subject of dual officeholding.

Author's Comment

It makes good sense to require a candidate for the legislature (or any other
elective public office) to tell the voters which office he intends to hold. This is
accomplished, of course, by resigning any other office the candidate holds before
he gets on the ballot for the legislature. But alas, such candor will avail him naught
if the term of his present office happens to extend past the date when the
legislature convenes.

Justice Steakley, dissenting in Lee v. Daniels (377 S.W.2d 618 (Tex. 1964)),
could not believe the 1875 Convention intended this result when it tacked on the
period-of-ineligibility phrase at the end of Section 19. The majority thought
otherwise, feeling duty-bound to assign meaning to every phrase in the section,
and probably the majority was right. The next constitutional convention will not be
right, however, if it retains the phrase, or any other that extends ineligibility
beyond the date of a resignation effective before applications of candidates to get
on the ballot are required. '

As mentioned in the Explanation, this section differs little from Article XVI,
Section 12 (the differences are noted in the Explanation of that section). Both
sections should thus be consolidated, if retained in a new constitution, and the
consolidated section located with Sections 6 and 7 of this article, which prescribe
general qualifications for election to the legislature.

Sec. 20. COLLECTORS OF TAXES; PERSONS ENTRUSTED WITH PUBLIC
MONEY; INELIGIBILITY. No person who at any time may have been a collector of
taxes, or who may have been otherwise entrusted with public money, shall be eligible
to the Legislature, or to any office of profit or trust under the State government, until
he shall have obtained a discharge for the amount of such collections, or for all public
moneys with which he may have been entrusted.
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History

The present provision has remained unchanged since the Constitution of 1845.
Its language resembles that in the Constitution of 1836, except that the latter only
prohibited election to the legislature. The 1845 Constitution added ineligibility for
“any office of profit or trust under the State government.”

McKay’s summarized Debates of the 1875 Convention reveal little about the
history of this section. Some discussion did take place, however, on whether the
offices of tax assessor and collector should exist separately. Some delegates
favored separate offices as this tended to prevent abuse. They preferred, however,
that the sheriff remained the collector of taxes, because “it took a man to be a sheriff”
and “if they withheld the work of collection from him, they could not get the
office adequately filled.” Other delegates favored a combined assessor and
collector as an economy measure. They pointed out, too, that from 1845 to 1869
the offices were combined. The convention voted, however, in favor of separate
offices. (Debates, pp. 309-10. See also the History of Art. VIII, secs. 16 and 16a.)

Explanation

This is one of a number of provisions disqualifying certain individuals from
holding office under the state. (For the others, see the annotations of Sec. 19 of
this article and Sec. 12 of Art. XVI, spelling out ineligibility for the legislature, and
Sec. 40 of Art. XVI, prohibiting dual officeholding generally.) Unlike the other
sections, however, Section 20 focuses not on the other office but on its holder’s
conduct while holding it.

Although the section has not been extensively litigated, the courts seem to
favor a broad interpretation, one case, for example, applying it to a sheriff
entrusted with federal money who argued his voluntary discharge in bankruptcy
constituted a discharge within the meaning of Section 20. The court disagreed.
(Orndorff v. State, 108 S.W.2d 206 (Tex. Civ. App.—El Paso 1937, writ ref'd).)

A court of civil appeals expressed concern that a nonjudicial determination of
ineligibility under Section 20 (by a party executive committee, for example, in
keeping a candidate’s name off the ballot) would deny due process of law under the
federal constitution. (Garcia v. Tobin, 307 S.W.2d 836 (Tex. Civ. App.—San
Antonio 1957).) In affirming the court’s judgment, however, on a ground different
from the due process issue, the supreme court pointed out that a candidate or
officer-elect could establish his eligibility in a lawsuit to get on the ballot or take
possession of his office. (Garciav. Tobin, 159 Tex. 58,316 S.W.2d 396 (1958).) In the
same opinion the court defined “entrustment,” as used in Section 20, to mean: * ‘To
confer a trust upon; . . .to transfer or deliver property to another to hold as trustee.’

Comparative Analysis

About a third of the states have comparable provisions. Most of them cover all
public offices, but a few are limited to eligibility to serve in the legislature. Neither
the United States Constitution nor the Mode! State Constitution contains anything
comparable.

Author's Comment

Keeping Section 20 in a new constitution probably won’t hurt anything—
provided that the ineligibility phrase for officeholding generally is relocated in the
general provisions article. The section probably is not necessary, however, in light
of the universal requirement that a public officer be a qualified voter, which by
virtue of Article VI, Section 1, excludes convicted felons from running for any
public office.
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include intervening and mediating with the other branches of government on
behalf of constituents; informing the public of the issues of the day through
speeches outside the chamber and reports distributed to the public at large;
overseeing operation of the executive and judicial branches? If so—and I have
always assumed these roles are fundamental components of the legislative
function—then the speech-or-debate section ought to shield their performance by
both legislators and their staff.

Assuming the shield is expanded to command this broad protection, may one
depend on the Texas courts to obey the command? One method of guaranteeing
obedience is to exempt legislators and their staffs from all criminal statutes
applicable to misconduct in performing the legislative function. This remedy is
proposed by Professor Cella for members of congress and their staffs; he argues
that a legislative body’s power to discipline its own members for misconduct (see
the Annotations of Secs. 11 and 15 of this article) is adequate to the purpose and
that legislators are better qualified than courts to judge their colleagues’ alleged
misdeeds. (Cella, “The Doctrine of Legislative Privilege of Speech or Debate; The
New Interpretation as a Threat to Legislative Coequality,” 8 Suffolk U. L. Rev.
1019 (1974); cf. United States v. Brewster, 408 U.S. 501, 543-44 (1972) (Brennan,
J., dissenting).) Cella believes such drastic action is warranted at the national level
because of the harshly antilegislative trend he detects in the recent trio of Supreme
Court decisions.

The Texas Legislature probably is not so seriously threatened. The court of
criminal appeals opinion in Mutscher cannot be labeled antilegislative, at least not
on the basis of its perfunctory discussion of the speech-or-debate section of the
Texas Constitution. The court instead appeared to ground its no-privilege holding
on the defendants’ waiver by nonassertion and on a section of the constitution
(Art. XVI, Sec. 41) expressly defining legislative bribery; it reasoned that Section
41’s specific provision controlled over the “general” privilege statement of Section
21. Only then, apparently as an afterthought, did the court quote a few sentences
from the Brewster opinion to buttress its earlier conclusion.

Whatever the trend in Texas case law, it is desirable to elaborate the scope of
the speech-or-debate privilege and enumerate its beneficiaries—but by statute, not
in the constitution. Clearly the Texas Legislature has power to do so (see the
Annotation of Sec. 1 of this article), and a comprehensive, clearly drafted statute
would no doubt inspire a liberal interpretation by the courts. Any attempt to
elaborate the privilege in the constitution itself is doomed to failure, however,
because of the impossibility of anticipating the infinite variety of factual appli-
cations better adjudicated case-by-case under the detailed guidance of a statute.

Sec. 22. DISCLOSURE OF PRIVATE INTEREST IN MEASURE OR BILL;
NOT TO VOTE. A member who has a personal or private interest in any measure or
bill, proposed, or pending before the Legislature, shall disclose the fact to the House,
of which he is a member, and shall not vote thereon.

History

This section first appeared in the present constitution and has remained
unchanged since 1876. McKay’s summarized Debates of the 1875 Convention do
not mention it, but one may speculate that the section was a response to the wide-
spread corruption in the Reconstruction legislatures.
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Explanation

No authoritative interpretation of this section was found, probably because, in
practice, it is considered a prohibition “with which each Member is left to comply
according to his own judgment as to what constitutes a personal or private
interest.” (Tex. H. Rule 12, sec. 2, comment p. 67 (1973).) No remedy is provided in
the constitution (or in the statutes for the act of voting) for violating the section.
For a related conflict-of-interest prohibition, see the Annotation of Section 18 of
this article.

Comparative Analysis

About a dozen state constitutions contain a prohibition similar to Section 22.
Neither the United States Constitution nor the Model State Constitution has any-
thing comparable.

Author's Comment

Section 22 is unenforceable as presently worded and should be deleted.
Moreover, efforts to define conflict of interest in the constitution are doomed from
the beginning because of the infinite variety of conflicts possible and the
corresponding need for flexible and discrete definition, definition best achieved by
statute fleshed out by administrative rule and case-by-case adjudication.

The legislature in 1973 began the difficult task of definition in two laws
effective Jauary 1, 1974. Article 6252—9b of the civil statutes requires financial
reports of executive-level public servants and sets out standards of conduct to guide
their official behavior. The new Penal Code contains an entire chapter proscribing
bribery and corrupt influence of public servants, with two sections (36.07 and
36.08) directly applicable to influence peddling in the legislature. In combination
the two laws will require disclosure by legislators of potential conflicts of interest,
for their constituents’ comparison with their voting records, and punish severely, by
imprisonment up to a year in jail and a $2,000 fine, conduct constituting conflict
of interest. The two laws are not perfect—conflict of interest is a complex
subject—but they are vastly more precise in definition than Section 22 and they are
enforceable.

Sec. 23. REMOVAL FROM DISTRICT OR COUNTY FROM WHICH
ELECTED. If any Senator or Representative remove his residence from the district or
county for which he was elected, his office shall thereby become vacant, and the vacancy
shall be filled as provided in section 13 of this article.

History

This provision first appeared in the present constitution. Its historical origin is
obscure because the Debates make no mention of the circumstances surrounding
its adoption.

Explanation

Section 23 duplicates Article XVI, Section 14, the general residence require-
ment, and this may explain why Section 23 is rarely mentioned. The only mention
found, in fact, was in an attorney general’s opinion ruling that a representative
who moved from one county to another in his multicounty district did not vacate
his office because, obviously, he never left his district. (Tex. Att’y Gen. Op. No.
0-1250 (1939).)
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Not so obvious is the meaning of ‘‘residence,” an elastic term very difficult to
define according to the Texas Supreme Court: *“The meaning that must be given to
it depends upon the circumstances surrounding the person involved and largely
depends upon the present intention of the individual.” (Mills v. Bartlett, 377
S.W.2d 636, 637 (Tex. 1964). See also the Explanation of Art. VI, Sec. 2.)

Article XVI, Section 9, provides that an officeholder’s absence on official
business does not forfeit his residency, and Sections 6 and 7 of this article prescribe
pre-election residence requirements for senators and representatives.

Comparative Analysis

- About one-fourth of the states provide that if a legislator moves his residence
from the district, he thereby vacates his -seat. Florida’s new constitution, for
example, states that a permanent change of residence vacates the seat. A similar
but more forceful provision in the Louisiana Constitution provides that a move
from the district vacates the office, even in the face of a declaration of retention of
domicile to the contrary.

Under the United States Constitution residency is required only as of the time of
election. The Model State Constitution requires a legislator to be a voter and a
voter must have a minimum of three months’ residence in the state and can be
required by law to have resided locally at least three months.

Author's Comment

Section 23 should be deleted as unnecessary.

Sec. 23-a. JOHN TARLETON CONTRACT VALIDATED. The Legislature is
authorized to appropriate so much money as may be necessary, not to exceed Seventy-
five Thousand ($75,000.00) Dollars, to pay claims incurred by John Tarleton
Agricultural College for the Construction of a building on the campus of such college
pursuant to deficiency authorization by the Governor of Texas on Aug. 31, 1937.

History

The general appropriation bill for the biennium beginning September 1, 1937,
contained an item of $75,000 for construction of a science building at John
Tarleton College. The item was removed in conference. On August 31, 1937,
Governor Allred issued a deficiency warrant for $75,000 to pay for the building.
The building went up.

In 1939, the “‘pre-existing law’’ requirement of Section 44 of Article 111 reared
its ugly head. By law the Board of Directors of Texas A&M was authorized to
enter into construction contracts. but, unfortunately, it was the dean of the college
who had applied for the deficiency warrant. The chairman of the Appropriations
Committee of the Texas House of Representatives requested an opinion whether
the legislature could appropriate $75,000 to honor the warrant. The attorney
general said “No.” (Tex. Att’y Gen. Op. No. 0-733 (1939).) His opinion is
ambiguous. It is not clear whether the error was that the wrong official asked for
the warrant or that the Board of Directors could not act because of a proviso
limiting its contracting power: ““. . . provided that the State of Texas incurs no
indebtedness under the contract.”

At the next biennial session, a constitutional amendment worded as above was
proposed. At the general election held in 1942 the voters rejected the amendment
by a vote of 84,013 to 85,868.
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Another try was made in 1945. This time the voters accepted the section at the
1946 general election, 266,124 to 74,031. In 1947 the legislature appropriated
$74.933.11 to pay the 1937 deficiency warrant. After almost a decade the
contractor was paid. How much it cost the contractor in legal and lobbying
expenses 1s not known.

Explanation

This section was fully executed as soon as the 1947 appropriation act was
passed. This is presumably the reason that most copies of the constitution do not
print the section and the reason that the 1969 amendment repealing constitutional
deadwood omitted the section. But, executed or not, Section 23-a is a part of the
Texas Constitution. (The section is known as “23-a” because the Texas Laws of
1947, at page XXXIII, said that the amendment is “'to precede Sec. 24." It will be
found in Vernon's Annotated Constitution as a historical note to Sec. 17 of Art.
VIL.)

The problem of the Tarleton College building started when Governor Allred
issued a deficiency warrant. This practice arises from the exception to pay-as-you-
go found in Section 49 of this Article. This allows incurring debt not exceeding
$200,000 to **supply casual deficiencies of revenue.™ This is a bit confusing, for, as
noted in the Explanation of Section 49, a failure of revenues to meet appropri-
ations does not create “‘debt.” The $200,000 exception has come to mean an
authorization to incur obligations in excess of appropriations. Subsequent to the
Tarleton College situation where the appropriation item was deleted in confer-
ence, the attorney general ruled that deficiency warrants may be issued only for
“casual” deficiencies, that is, unforeseen requirements in excess of an appropri-
ation. (Tex. Att'y Gen. Op. No. 0-2118 (1940).) Thus, the Tarleton deficiency
warrant could not be authorized since the legislature had specifically failed to
appropriate money for the building. Why the attorney general did not use the
“casual deficiency” reasoning in the Tarleton College case is not clear. It would
have avoided the ambiguity noted in the preceding History.

Comparative Analysis

Some state at some time may have amended its constitution to enable payment
of a just debt. To try to find a comparable provision would be looking for a needle
in a haystack.

Author’'s Comment

Prior to the recent brouhaha in Washington it would never have occurred to
anyone to note that Governor Allred’s issuance of the deficiency warrant was the
opposite of impounding appropriated funds. If it is not proper for the president to
refuse to spend money and thereby defeat congressional policy, it was not proper
for the governor to permit Tarleton College to build a building after the legislature
had refused to appropriate money for it.

But this is not the real problem. The strictures about pre-existing law in Section
44 prevented payment for the building in any event. Without doubt the legislature
in 1939 would have honored the governor’s commitment. Or maybe the legislature
would not have because its policy decision had been bypassed. At the very least
the legislature ought to have had a choice in the matter—other than by a constitu-
tional amendment. (See also Author's Comment on Sec. 44.)



144
Art. 1L, § 24

Sec. 24. COMPENSATION AND EXPENSES OF MEMBERS OF LEGIS-
LATURE; DURATION OF SESSIONS. Members of the Legislature shall receive
from the Public Treasury a salary of Six Hundred Dollars ($600) per month. Each
member shall also receive a per diem of Thirty Dollars ($30) for each day during each
Regular and Special Session of the Legislature. No Regular Session shall be of longer
duration than one hundred and forty (140) days.

In addition to the per diem the Members of each House shall be entitled to mileage
at the same rate as prescribed by law for employees of the State of Texas. This
amendment takes effect on April 22, 1975.

History

- All but the statehood constitution permitted the legislature to set its members’
compensation by law, usually with the proviso that no increase could take effect
until the session after the one at which it was voted. (The Congressional Recon-
struction Constitution of 1869 set initial compensation and the mileage allowance
at $8 a day and $8 for every 25 miles, but the legislature was authorized to change
both by law.)

The 1875 delegates returned to the statehood version by fixing compensation as
a per diem of $5 for the first 60 days of a session and $2 thereafter; they also
authorized a mileage allowance of 20¢ a mile for traveling to and from the capital.
This allowance was subject to a back-to-back session prohibition that was the last
clause of Section 24 until its most recent amendment.

Compensation and allowances for legislators apparently aroused little debate
during the convention. One delegate did propose that the per diem be raised to $6,
but this invoked the retort that if $5 a day was not enough for members they
should stay at home.™ (Debates. p. 97.)

Since 1881 legislators have attempted to increase their compensation on 20
occasions, but the voters have approved only four raises.

An amendment approved in 1930 raised the per diem to $10 for the first 120
days of a session. If the legislature continued to meet thereafter, the pay was cut to
$5 a day for the remainder of the session. The amendment also decreased the
mileage allowance to 10¢ a mile.

By an amendment adopted in November 1954, this section boosted the pay of
legislators to $25 a day for the first 120 days of each session; no pay was allowed
after 120 days, however.

The 1960 amendment to this section for the first time provided an annual
salary, not to exceed $4,800; it also reduced the per diem to $12, but applied it to
special sessions as well as to regular sessions. The 1960 amendment also limited
regular sessions to 140 days. It did not change the mileage allowance.

In 1972 Texas voters defeated an amendment to increase legislative pay to
$8,400 a year and that of the lieutenant governor and speaker to $22,500. In
November 1973 about 15 percent of the state’s registered voters defeated a pay
raisé to $15,000 a year for all legislators; the vote was 338,759 to 267,141. (This
amendment also would have mandated annual sessions; see the Annotation of Sec.
5 of this article.)

Most recently, on April 22, 1975, 313,516 of the state’s voters increased legis-
lators’ annual salary to $7,200 and their per diem to $30 for the full regular session
and any special session; 227,786 voted against the increase. The 140-day limit on
regular sessions was retained—Section 40 limits special sessions to 30 days—but
the back-to-back special session prohibition was eliminated; per diem was made
payable for an entire regular session, not just the first 120 days; and the members’
mileage allowance was tied to that for state employees prescribed in the general
appropriations act.
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Explanation

Representatives’ and senators’ compensation—$7,200 a year plus $30 a day
during regular and special sessions—is fixed exclusively by this section. (Terrell v.
King, 118 Tex. 237, 14 S.W.2d 786 (1929).) Expense allowance (now including
mileage) and fringe benefits may be prescribed by law, however. For example, the
legislature may appropriate funds to rent electric typewriters and dictating
equipment for legislator’s offices, both in the capitol and in their home districts
(Tex. Att’y Gen. Op. No. M-101 (1967)), and to pay premiums on their (group)
health, life, and accident insurance policies. (Tex. Att’y Gen. Op. No. M-408
(1969).) Legislators have been members of the state employees retirement system
since its inception. (See Tex. Rev. Civ. Stat. Ann. art. 6228a.)

Section 21 of the Legislative Reorganization Act of 1961 (Tex. Rev. Civ. Stat.
Ann. art. 5429f) authorizes the legislature by appropriation “to provide for the
contingent expenses of its members for the entire term of office for which they
have been elected . . . .” For the 1974-75 biennium, the general appropriations act
appropriated nearly $11 million to the senate and about $15.5 million to the house.
(General and Special Laws of the State of Texas, 63d Legislature, 1973, ch. 659,
2220.) The appropriations were earmarked for members’ salaries, travel, and
office expenses; committee operations; and staff salaries and expenses. (Both
appropriations also included a total of $2 million for 1974 Convention expenses.)

Both houses limit members’ expenditures by resolution and monitor them
through their respective administration committees. House Simple Resolution No.
214 of the 63d Legislature (1973), for example, budgeted for each house member a
monthly contingent expense allowance of $875, plus up to $120 a month for
“communication expenses.”” House members could spend up to $1,225 a month on
staff salaries, and senators up to $2,800. (See S.R. No. 930, 63d Leg., 1973.) The
house resolution limited staff salaries by job category (e.g., an administrative
assistant could not be paid more than $1,000 a month, a secretary not more than
$550) and the senate tied its staff salaries to the state’s merit classification plan.
Interim committees of both houses must submit operating budgets to their
respective administration committees, whose chairmen must approve all expense
and payroll vouchers—not only for committees but for every other category of
expenditure as well.

- The limited duration of regular leglslatlve sessions is discussed in the Anno-
tation of Section 5; see also the Annotation of Section 40, which discusses the
duration of special sessions. It should be noted here, however, that the 140 days
refers to calendar, not legislative, days. (A “legislative day” is a parliamentary
device used to circumvent the three-readings-of-bills requirement of Sec. 32 of this
article and is discussed in the Explanation of that section.) Thus, the 63d Texas
Legislature convened in regular session on January 9 and adjourned 140 calendar
days later on May 28, 1973.

Comparative Analysis

The trend toward more frequent meetings of legislatures has been accompanied
by a move toward paying legislators an annual salary rather than a per diem.
Today 37 states pay annual salaries to their lawmakers compared with 24 states in
1947. Arkansas, like Texas, utilizes a combination of daily session pay and annual
salary. Legislators in annual session states usually are better compensated than
lawmakers in biennial session states. ]

During 1970-71, Illinois increased its annual salary for legislators from $12,000
to $17,500; Maryland from $2,400 to $11,000; Mississippi from $5,000 a biennium
to $10,000. In Oregon, salaries were to rise gradually from $3,000 to $4,800
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annually by 1973. In Utah, a constitutional amendment was adopted changing
compensation from $500 a year to $1,500 for regular sessions, $500 for budget
sessions, and $750 for special sessions. In Nevada, salary was increased from $40 to
$60 a day. As of 1971 California paid the highest biennial salary to its legislators,
$48,950; the mean biennial salary of state legislators was $13,733.

Increasingly, legislative leaders, major committee chairmen, and others per-
forming additional duties receive additional compensation, as high as $6,000
annually.

Traditionally, legislative compensation has been set by statute or constitution
or both. However, the last few years have introduced a new procedure—the
special commission. The legislature usually is given power to reject the compen-
sation set by commission, but in most cases only by an extraordinary majority.

At the November 1970 general elections, compensation commissions were
created in Arizona, Maryland, and West Virginia but defeated in Nebraska, New
Hampshire, and North Dakota. The Maryland General Assembly Compensation
Commission submits salary, expense allowance, travel, and retirement proposals
to the general assembly, which may reduce or reject the submission. The West
Virginia Citizens Legislative Compensation Commission submits its recommen-
dations on salary and expense allowance; here also the legislature may reduce but
not increase the recommendations. The Arizona commission diverges from the
general pattern; recommendations made for increase in legislative compensation
must be submitted at the next general election for voter consideration, (See
Council of State Governments, The Book Of The States, 1971-72 (Lexington,
1972), pp. 53-54.)

Whether by constitutional provision or by statute, all states directly or
indirectly reimburse legislators for travel expenses, usually on a flat mileage rate,
but in some 11 states for only one round trip per session. Almost three-fourths of
the states provide a per diem living allowance, and a few states also provide a flat
allowance large enough to cover living expenses.

The United States Constitution provides that compensation shall be “‘ascer-
tained by law.” It is of interest to note that the original batch of amendments to the
federal constitution, which produced the first ten, commonly known as the Bill of
Rights, also included two that were not ratified. One of the two that failed
provided that no law changing compensation “shall take effect, until an election of
Representatives shall have intervened.” The Model State Constitution provides
that the legislature determine its own salaries and allowances, ‘‘but any increase or
decrease in the amount thereof shall not apply to the legislature which enacted the
same.” (Sec. 4.07.)

Author’'s Comment

The constitutional specification of legislative (and other) salaries has been
thoroughly discredited by experience. There is no respectable body of opinion that
today advocates a continuation of this practice. If the states are to raise the quality of
their legislative action, they must first raise the quality of their legislative personnel.
The latter requires facing up to the inadequacies of legislative salaries in the majority
of states. The abandonment of constitutional prescription will not, of course,
guarantee the forthcoming of adequate compensation. It seems the first formal step to
be taken, however. . . . (Wirt, “The Legislature,” in Salient Issues of Constitutional
Revision, ed. John P. Wheeler (New York, National Municipal League, 1961), p. 79.
For the same recommendation see American Political Science Association, Belle
Zeller, ed., American State Legislatures (New York, Crowell, 1954), p. 88; John
Burns, The Sometime Governments (New York: Citizens Conference on State Legis-
latures (Bantam), 1971), p. 160.)
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Ideally, any new Texas Constitution, as the federal constitution always has
and the Model State Constitution recommends, should provide that the legislature
may fix the compensation and allowances of its members by law. The reality may
be otherwise, however, and delegates to any future constitutional convention may
well be wary of proposing to the people that legislators set their own pay. Given
this reality, the recently adopted Arizona scheme, which combines a commission
to recommend legislative pay and allowances with an automatic referendum on the
recommendation, may be the most practicable solution. (See Ariz. Const. Art. V,
Sec. 13.) As an added safeguard, the legislature could be empowered itself to
reject a commission recommendation, as the congress may do. Although unwieldy,
the- Arizona scheme is neither so inflexible nor demeaning as the present
requirement for the legislature to go hat in hand to the people every time the cost
of living index jumps significantly.

Sec. 25. SENATORIAL DISTRICTS. The State shall be divided into Senatorial
Districts of contiguous territory according to the number of qualified electors, as
nearly as may be, and each district shall be entitled to elect one Senator; and no single
county shall be entitled to more than one Senator.

History

The Constitution of the Republic provided that senators were to be chosen by
districts, ‘‘as nearly equal in free population (free negroes and Indians excepted), as
practicable’’; each district was entitled to only one senator.

The 1845 Constitution apportioned the number of senators “among the several
districts to be established by law, according to the number of qualified electors,”
and limited the number of senators to no more than 33 and no fewer than 19. It
additionally specified that “‘[w]hen a Senatorial district shall be composed of two or
more counties, it shall not be separated by any county belonging to another
district”’—the first requirement of contiguity.

No further change occurred until the Constitution of 1876 adopted the present
provision.

In 1965 Texas voters defeated an amendment that would have required
apportionment of the senate strictly according to population.

Explanation

Of course senatorial apportionment must now be solely according to popu-
lation, the United States Supreme Court having decided in 1964 that the Equal
Protection Clause of the Fourteenth Amendment required apportionment of
members of both houses of state legislatures on that basis (Reynolds v. Sims, 377
U.S. 533 (1964)). The 1961 Texas Senate apportionment was declared unconsti-
tutional under Reynolds in Kilgarlin v. Martin (252 F. Supp. 404 (S.D. Tex. 1966),
rev’d on other grounds sub nom. Kilgarlin v. Hill, 387 U.S. 120 (1967)). That court
also voided the one-senator-per-county minimum of this section.

The requirements that senatorial districts be single member and composed of
continguous territory (i.e., share a common boundary, see Tex. Att’y Gen. Op.
No. WW-1041 (1961)) are still operative.

So, theoretically, is the ‘“‘qualified electors” population base requirement,
which presumably refers to the Article VI, Section 2, definition of qualified voter,
because the United States Supreme Court has held that states are not committed to
using total state population as their apportionment base. (Burns v. Richardson,
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384 U.S. 73 (1966).) The Texas Legislature did so for both houses in the 1965 and
1971 reapportionments, however, primarily because gross population data is easier
to use.

The current (1971) senatorial apportionment has withstood constitutional
attack and thus will probably govern until the 1980 census. (The plan was prepared
by the Legislative Redistricting Board and is on file with the secretary of state. It
was upheld in Graves v. Barnes (343 F. Supp. 704 (W.D. Tex.), aff'd sub nom.
Archer v. Smith, 409 U.S. 808 (1972).) : :

The history of reapportionment litigation in Texas is surveyed in the Explana-
tion of Section 26, because the house plans prepared under that section (and 26a)
have fared less well in the courts than the senate plans.

Comparative Analysis
See the Comparative Analysis of Section 26.

Author's Comment

In an effort to prevent gerrymandering in drawing district lines, it has been
suggested that no representative district boundary be allowed to cross a senatorial
district boundary. The “‘pod” plan, as it is called, would make it easier for voters to
identify their legislators, and if all election district boundaries were required to
follow traditional political subdivision boundaries (except where crossing is
essential to ensure districts of substantially equal population), voters would
probably be a lot less confused about who is representing them at all levels of
government.

For a discussion of the gerrymandering problem in more detail, as well as
recommendations for revising the reapportionment sections generally, see the
Annotations of Sections 26 and 28 of this article.

Sec. 26. APPORTIONMENT OF MEMBERS OF HOUSE OF REPRESEN-
TATIVES. The members of the House of Representatives shall be apportioned among
the several counties, according to the number of population in each, as nearly as may
be, on a ratio obtained by dividing the population of the State, as ascertained by the
most recent United States census, by the number of members of which the House is
composed: provided, that whenever a single county has sufficient population to be
entitled to a Representative, such county shall be formed into a separate Represen-
tative District, and when two or more counties are required to make up the ratio of
representation, such counties shall be contiguous to each other; and when any one
county has more than sufficient population to be entitled to one or more Represen-
tatives, such Representative or Representatives shall be apportioned to such county,
and for any surplus of population it may be joined in a Representative District with any
other contiguous county or counties.

History

The Constitution of the Republic specified 24 to 40 representatives for a popu-
lation under 100,000 and 40 to 100 representatives for a population in excess of
100,000; it also gave each county at least one representative.

The 1845 Constitution specified a minimum number of representatives for each
county. The numbers ranged from one to four and could not be changed until the
first enumeration and apportionment.

The Constitution of 1861 authorized the legislature to take a census “of all the
free inhabitants (Indians, not taxed, Africans and descendants of Africans
excepted)”” and apportioned the representatives according to the free population in
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each county, city, or town. It limited the number of representatives to no more
than 90 and no fewer than 45.

The Constitution of 1866 required a census every ten years and authorized the
legislature to fix the number of representatives and to apportion them according to
the “white” population of each county, city, and town. This constitution retained
the 1861 Constitution’s limitation on the number of representatives. -

The 1869 Constitution provided for 100 representatives with from two to four
to be apportioned to each district.

A constitutional amendment, adopted in 1936 as Section 26a of this article,
limited to seven the number of representatives from any one county unless its
population exceeded 700,000, in which event one additional representative was
allowed for every 100,000 persons.

Explanation

A three-judge federal district court in January 1965 began the ongoing Texas
reapportionment struggle by holding unconstitutional the state’s 1961 legislative
reapportionment statutes.

(Reapportionment is the traditional term for mapping legislative election
districts and allotting seats among them. Redistricting is also a common term for
the process, however, and some argue that the one-man, one-vote requirement of
population equality among districts denies legislatures their traditional discretion to
apportion, thus making “‘redistrict” the only accurate term. As elaborated later,
legislative discretion to apportion has been increased by recent United States
Supreme Court decisions, but in any event, the traditional term “reapportion” is
used in this Annotation.)

The 59th Legislature, which had just convened, proceeded to enact new
reapportionments, but the same court a year later determined that the house plan
still did not measure up because it contained 11 flotorial districts that egregiously
violated the one-man, one-vote principle. (A “flotorial” district shares a legislator
with another district. For example, under the 1965 house plan in question Nueces
County (Corpus Christi), with 221,573 persons according to the 1960 census, was
allotted three representatives in its own right; it was also joined with Kleberg
County (1960 population of 30,052) in a flotorial district with a total population of
251,265 that elected one representative. The court had no difficulty concluding
that the flotorial district diluted the weight of each Kieberg County resident’s vote
by more than 25 percent.) The court found the legislature had acted in good faith
in attempting to meet the one-man, one-vote challenge (pointing out, for example,
that flotorial districts had been used since 1848) and allowed the 1966 elections to
proceed under the 1965 plans. (The senate plan was sustained by the district court
and its holding not appealed.) The court warned, however, that if the legislature
failed to eliminate the flotorial districts from the house plan by August 1967, they
would automatically be restructured as multimember districts—with, for example,
Nueces and Kleberg counties electing four representatives as a single district
(Kilgarlin v. Martin, 252 F. Supp. 404 (S.D. Tex. 1966), rev’d on other grounds sub
nom. Kilgarlin v. Hill, 386 U.S. 120 (1967).)

Both sides appealed the district court’s judgment to the United States Supreme
Court. In January 1967 that court handed down its opinion in Kilgarlin v. Hill (386
U.S. 120 (1967)). (John Hill had been appointed secretary of state in the meantime
and was substituted for his predecessor, Crawford Martin.) In a per curiam (by the
court, not an individual justice) opinion, the Supreme Court affirmed invalidation
of the 11 flotorial districts and the district court’s decision to allow conducting the
1966 elections under the faulty plan. However, it reversed that court’s approval of
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population disparities in the plan (other than those attributable to the flotorial
districts) and sent the case back for action not inconsistent with its opinion.

At this point it may be helpful to outline the measures of population equality
employed by the courts in testing legislative reapportionment plans against the
one-man, one-vote standard. So far the tests have focused largely on numerical
equality with a variety of arithmetical measures used to compare a given legislative
district’s population with the population of the “ideal” district, a population
calculated by dividing the number of legislative seats into the apportionment base,
usually a state’s total population ascertained from the most recent decennial
census. Thus in evaluating the 1965 Texas House plan, the Supreme Court
calculated that the ““ideal” representative district contained 63,864 persons (the
state’s 1960 population, 9,979,677, divided by the total number of house seats to
be apportioned, 150) and then proceeded to compare populations of the various
districts with this ideal. It noted that the least populous district was about 14
percent smaller than the ideal and the most populous about 12 percent larger; this
added up to a maximum deviation of about 26 percent, which was too large to
satisfy the one-man, one-vote standard. It also noted that the populations of the
most and least populous districts varied as 1.31 to 1, and that 67 representatives
would be elected from districts that were more than 6 percent over- or under-
populated. (Another measure sometimes used is the minimum percentage of a
state’s population necessary to elect a majority of members to the house whose
plan is challenged; the farther either way from 51 percent, the less “equal” the
plan. See, e.g., Burns v. Richardson, 384 U.S. 73 (1966).) The total percentage
deviation between most and least populous districts remains the standard measure
of reapportionment equality, however.

The 60th Legislature that convened in January 1967 believed it had more
pressing problems than to reapportion its lower house, so the district court’s
judgment restructuring the flotorial districts was allowed to take effect in August
of that year and the 1968 house elections were conducted under the 1965 plan, as
modified by the district court. The next legislature, the 61st convening in 1969,
made a few changes in the house plan to eliminate the more egregious population
disparities (see General and Special Laws of the State of Texas, 61st Legislature,
1969, ch. 733, at 2128, and ch. 808, at 2403), and the 1970 elections were conducted
under the amended plan. During these closing years of the 1960s the antagonists
were marking time for the next round, which began with the 1970 census.

The 62nd Legislature convened in January 1971 knowing it faced a major
reapportionment task. House, senate, and congressional seats all had to be
reapportioned, and from the start it was clear that the multitude of competing
interests would not be reconciled short of the United States Supreme Court. As
explained more fully in the Explanation of Section 28, both the Texas Supreme
Court and the Legislative Redistricting Board, the latter functioning for the first
time since its 1948 creation, also played major roles in the reapportionment drama.

The legislature succeeded in enacting statutes reapportioning the house and
congressional seats, but the senate could not agree on a plan. The Texas Supreme
Court then entered the picture, striking down the house plan as violative of this
Section 26 because it cut too many county boundaries (Smith v. Craddick, 471
S.W.2d 375 (Tex. 1971)). That court next ordered the redistricting board to
reapportion the house, which it accomplished (along with the senate reapportion-
ment) in October 1971 (Mauzy v. Legislative Redistricting Board, 471 S.W.2d 570
(Tex. 1971)). Then it was the turn of the federal judiciary.

Various individuals (e.g., blacks, Republicans, liberal Democrats), unhappy
with both the house and the senate plans as prepared by the redistricting board,
filed suit in federal district court alleging unconstitutional population disparities
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and gerrymandering. (The legislature’s congressional reapportionment plan was
also attacked, and found wanting, in White v. Weiser, 412 U.S. 783 (1973).) The
district court sustained both attacks on the house plan, holding excessive the 9.9
percent population deviation from the ideal district and finding that the large
multimember districts in Bexar (San Antonio) and Dallas counties invidiously
discriminated against the substantial Mexican-American and Black populations in
those areas. (Graves v. Barnes, 343 F. Supp. 704 (W.D. Tex. 1972).) The court
itself divided those counties’ multimember districts into single-member districts
and, as modified, allowed conduct of the 1972 elections under the house plan after
warning the legislature that if it did not constitutionally reapportion the house by
July 1973 the court would do so. (The senate plan was approved by the dlstrlct
court and the approval not appealed.)

Naturally the state appealed this decision, and in June 1973 the Supreme Court
reversed in part and affirmed in part the district court’s judgment. The high court
found the population deviations not excessive, absent proof by the challengers of
invidious discrimination produced by the deviations, but agreed with the district
court’s factual conclusions that the plan’s countywide, at-large elections of repre-
sentatives from Bexar and Dallas counties unconstitutionally discriminated against
the ethnic minorities there. (White v. Regester, 412 U.S. 755 (1973).)

The district court devoted nearly seven pages of its opinion to discussing the
possible constitutional infirmities of multimember districts. These ranged from
obvious racial overtones to the excessive cost of campaigning in a multimember as
compared with a single-member district to obvious discrimination in giving Harris
County (Houston) single-member districts and all the other metropolitan counties
multimember districts; this last disparity was if anything aggravated by the court’s
restructuring Bexar and Dallas counties into single-member districts. (See 343 F.
Supp., at pp. 719-24. See also Chapman v. Meier, 420 U.S. 1 (1975), in which the
court disapproved of multimember districts in judicially ordered reapportion-
ments.) Thus the Supreme Court’s June decision was barely published before
attacks were launched against the remaining metropolitan multimember house
districts in El Paso, Galveston, Hidalgo (McAllen), Jefferson (Beaumont-Port
Arthur), McLennan (Waco), Nueces (Corpus Christi), Tarrant (Fort Worth), and
Travis (Austin) counties. The same district court that struck down the multi-
member districts in Bexar and Dallas counties in 1972 invalidated all the remaining
multimember districts but that in Hidalgo County. The court also restructured these
districts (except Galveston’s) into single-member districts, but its judgment
was stayed by the Supreme Court so that the 1974 house elections in those counties
could be conducted in the multimember districts. (Graves v. Barnes, 378 F. Supp.
640 (W.D. Tex. 1974).) The state also appealed the Barnes Il decision and in June
1975 the Supreme Court returned the case to the district court, noting that the 64th
Legislature converted the multimember house districts in issue into single-member
districts, and directed the lower court to determine whether this action made the
case moot. (422 U.S. 935 (1975).) As this is written still another court challenge in
the state’s continuing reapportionment saga may be brewing, but for now the focus
of controversy has shifted to the federal Voting Rights Act of 1965, which was
extended in 1975 to cover Texas. (42 U.S.C.A. 1973 et seq.) Under the extension,
before any change made in voting qualifications or procedures since 1964 can be
enforced, the change must be approved by the United States Attorney General or
the federal district court for the District of Columbia. Changes in school district
and precinct boundaries, from at-large to single-member municipal election
districts, and from multimember to single-member legislative districts have all
been disapproved under the extension, with disapprovals to date totaling 21.
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The reapportionment issues of the current decade are provocatively and
intelligently discussed in a collection of essays edited by Professor Nelson W.
Polsby, a political scientist at the University of California, Berkeley; the collection
is titled Reapportionment in the 1970s (Berkeley: University of California Press,
1971). A standard work on the subject is Robert G. Dixon, Jr., Democratic
Representation: Reapportionment in Law and Politics (New York: Oxford Univer-
sity Press, 1968).

Comparative Analysis

The one-man, one-vote decision in Reynolds v. Sims, coupled with the 1970
census, required a substantial change in the pattern of representation in state
legislatures.

During 1971 the Council of State Governments published a series of monthly
reports on reapportionment. As of November of that year, 28 states had completed
legislative reapportionment. The percentages reflecting over- and underrepre-
sentation of districts ranged from a high of +41.2 and 45.5 in the Wyoming
House to a low of +1 and —1 or less in seven states. Eight states did not divide
counties in reapportioning at least one of their houses. Most other states crossed
county lines on some occasions to establish district boundaries.

Oklahoma and Indiana disregarded county, city, and town boundaries where
necessary to achieve population equality. In those instances where county lines
were disregarded, at least two states, Idaho and New Mexico, used voter precincts
as the building blocks for districts, while Wyoming used townships and South
Dakota used townships and census enumeration districts. Arizona, Illinois,
Indiana, Iowa, Louisiana, New Hampshire, Oklahoma, and Texas used census
tracts, enumeration districts, and block tracts in drawing district lines.

The states passing reapportionment laws utilized all types of districts from
single-member in both houses to a combination of single-member and multi-
member in both houses. Twenty-seven states used at least some muitimember
districts. Nine states used single-member districts exclusively for both houses; ten
states used single-member districts exclusively for one house.

Lawsuits attacking existing apportionments were filed in 16 states and reappor-
tionment plans were awaiting approval by the governor in two states. The
Montana and New Jersey plans were ruled unconstitutional because of population
disparities exceeding 10 percent in each house. Both states were told to redraw
their district boundaries and disregard county lines if necessary to obtain more
equal districts. New Jersey has appealed the decision. In a special session of its
legislature, Montana succeeded in redrawing district lines.

A U.S. district court in Kentucky declared that state’s plan unconstitutional
on the ground that it contained substantial population inequalities that could have
been eliminated but were not.

When it was submitted to him for approval, the Louisiana attorney general
objected to that state’s reapportionment plan; subsequently it was held unconsti-
tutional by a U.S. district court. A new redistricting plan has since been accepted.

- A 'U.S. district court in Mississippi ruled that state’s plan unconstitutional and
redrew district boundaries for 52 senate and 122 house seats. The United States
Supreme Court upheld the district court’s decision but required it to subdivide the
largest multimember district into single-member districts. The Supreme Court also
affirmed the district court’s holding that the requirements of the 1965 Voting
Rights Act did not apply to a court-drawn redistricting plan.

A court challenge to the use of multimember districts was rejected in Montana
because of the United States Supreme Court’s decision in Whitcomb v. Chavis (403
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U.S. 124 (1971)), which is discussed in the Author’s Comment on this section.

The United States Constitution apportions repesentatives among the several
states on the basis of population with the requirement that every state is entitled to
at least one representative. (There are six states with only one representative.)
Each state also gets two senators. Until the 1920 Census, congress regularly
increased the size of the house of representatives as the country’s population
increased. Since then, the practice has been to retain the size of the house at 435
and to reapportion after each census. Since 1930, reapportionment has been
automatic under a permanent statutory formula.

Nineteen states had completed their congressional reapportionments by Nov-
ember 1971. The 1970 census showed that the New Mexico and Nebraska
congressional districts did not deviate by an appreciable amount and therefore
district boundaries were not changed. Another six states have only one congress-
man and will not have to reapportion. The greatest percentages of over- and
underrepresentation of districts were +7 and —5.4 in four states. Congressional
district populations in the remaining states deviated 1 percent or less from the
ideal. Ten states crossed county lines to draw their congressional district boun-
daries.

Most state and territorial legislatures that had not completed reapportionment
by November 1971 scheduled special sessions restricted to that topic or planned to
act at their next regular sessions.

The United States Constitution provides for two senators from each state.
Thus, districts are statewide and multimember, but, because senatorial terms are
staggered, senators are in effect elected from a single-member district coterminous
with the boundaries of the state.

The Model State Constitution’s recommendation for districting is that:

... Each . . . district shall consist of compact and contiguous territory. All districts
shall be so nearly equal in population that the population of the largest district shall not
exceed that of the smallest district by more than ___ percent. In determining the
population of each district, inmates of such public or private institutions as prisons or
other places of correction, hospitals for the insane or other institutions housing persons
who are disqualified from voting by law shall not be counted.

In the comment to this section a maximum population variation not to exceed 10
percent is recommended to fill the blank. (See Sec. 4.04 and comment at p. 48.)

Author's Comment

In devising lasting standards for reapportioning the Texas House and Senate,
the task is complicated not only because the political stakes are so high for legis-
lators but also because the United States Supreme Court apparently is redirecting
its scrutiny from the “‘sixth grade math” of numerical equality to the political briar
patch of “‘fair and effective representation.” Gaffney v. Cummings (412 U.S. 735
(1973)), decided the same day as White v. Regester (412 U.S. 755 (1973)), makes
clear, for example, that population deviations heretofore suspect are now accep-
table (unless a challenger can meet the almost impossible burden of proof and
show specific invidious discrimination resulting from the deviations), with one
justice flatly asserting in a separate opinion that a total deviation up to 10 percent
is de minimis. On the other hand, the court for the first time has shown more than
passing interest in how representative a reapportionment plan is. One need only
compare the court’s opinion in Wright v. Rockefeller (376 U.S. 52 (1964)), in which
all the justices ignored the obvious partisan gerrymander that snaked large
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numbers of Black and Puerto Rican voters into Adam Clayton Powell’s New York
congressional district, with the later opinion in Whitcomb v. Chavis (403 U.S. 124
(1971)), in which the court seriously considered but ultimately rejected the
probability analysis techniques demonstrating that multimember district voters
had more electoral clout than their counterparts in single-member districts but that,
conversely, the winner-take-all nature of multimember district elections sub-
merged substantial minority interests. One need only read these two opinions side
by side to suspect that another eye has been focused on reapportionment. And if
one then considers the court’s holding in White v. Regester, invalidating Bexar and
Dallas counties’ multimember house districts because they denied fair and
effective representation to significant minority interests, one is almost tempted to
predict a constitutional revolution. Certainly the challengers of the rest of Texas’
metropolitan multimember districts made that necessary leap of faith.

The commentators view the court’s apparent directional shift with both elation
and dismay. Elation because in their opinion the court has too long played the
numbers game of equal representation, exalting numerical equality while mostly
ignoring its invitation to gerrymander by using computer wizardry to create
districts whose populations miss the “ideal” by only fractions of a percent, whose
shapes are aesthetically compact and contiguous (but of course bear no relation to
political-subdivision shapes or boundaries), and whose voters can be counted on to
return to power the interest group who prepared the plan. The commentators are
dismayed by their perception of the enormous difficulty of defining representa-
tiveness and then translating that definition into judicially manageable standards
for review of reapportionment plans. And there is finally the suggestion that the
court in its new quest for fairness will repeat the error of the last decade by
launching a holy war against demon gerrymander in this. (See Dixon, “The Court,
the People, and ‘One Man, One Vote,” ”* and Baker, “Gerrymandering: Privileged
Sanctuary or Next Judicial Target?” in Reapportionment in the 1 970s, ed. Polsby,
pp. 7, 121.)

Despite the present uncertainty about appropriate reapportionment standards,
a few benchmarks may be discerned from experience and prognostication to guide
delegates to a new constitutional convention.

First, the use of multimember districts should be abandoned. Their winner-
take-all, rigid majoritarianism is objectionable to many from all points on the
political spectrum and since White v. Regester they act as magnets for consti-
tutional challenge.

Second, legislative district lines should follow traditional political boundaries
unless deviations are essential to ensure districts of substantially equal population
(and remember that substantial under Gaffney v. Cummings is more “‘substantial”
than it used to be). The requirememt of following traditional political boundaries
in mapping districts is a better defense against partisan gerrymandering than the
traditional requirements of compactness and contiguity because the computerized
gerrymander bears absolutely no resemblance to his serpentine ancestor. Drawing
district lines along county boundaries is traditional in Texas—it has been consti-
tutionally required for house districts since 1876 and for senate districts since
1845—and the Texas Supreme Court has shown that it will enforce the require-
ment. District lines inside counties (i.e., in metropolitan areas) should follow
commissioners and voting precinct boundaries and, if necessary for discrete
identification, school and other special-purpose governmental district boundaries.
If a voter and his neighbor are all in the same voting precinct, as well as the same
representative, senatorial, and congressional districts, they will find it much easier
to learn who is representing them. (In this connection see the description of the
“*pod” senatorial district concept in the Author’'s Comment on Sec. 25.)
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Third, any new constitution should mandate legislative districts of “‘substan-
tially equal population™ and let it go at that. Rotten boroughs are extinct and the
risk of their resurrection small. Moreover, most now recognize that reappor-
tionment should serve important values in addition to numerical equality. The
magic number is unknown at present and probably unknowable. And though one
is tempted to recognize the 10 percent figure in the salamander’s entrails, the
trouble with any de minimis rule is that it quickly becomes the beginning rather
than the end of the search for substantial population equality.

Finally, the Legislative Redistricting Board should be preserved and
strengthened—as recommended in more detail in the Author’s Comment on
Section 28.

Sec. 26a. COUNTIES WITH MORE THAN SEVEN REPRESENTATIVES.
Provided however, that no county shall be entitled to or have under any apportion-
ment more than seven (7) Representatives uniess the population of such county shall
exceed seven hundred thousand (700,000) people as ascertained by the most recent
United States Census, in which event such county shall be entitled to one additional
Representative for each one hundred thousand (100,000) population in excess of seven
hundred thousand (700,000) population as shown by the latest United States Census;
nor shall any district be created which would permit any county to have more than
seven (7) Representatives except under the conditions set forth above.

History
Added to the constitution in 1936, this section amended Article ITI, Section 26.
(See the History and Explanation of that section.)
Explanation

The section represented the first active retreat from the mandate of Section 26
that representative districts be apportioned solely on the basis of population. It had
the effect, as it was no doubt intended to have, of guaranteeing underrepresen-
tation for the state’s metropolitan areas in the house. It was also an early casualty
of the one-man, one-vote assault in Texas, being declared unconstitutional by the
three-judge federal court in Kilgarlin v. Martin (252 F. Supp. 404 (S.D. Tex.
1966)), rev’d on other grounds sub nom. Kilgarlin v. Hill (386 U.S. 120 (1967)).

Comparative Analysis
See the Comparative Analysis of Section 26 of this article.

Author's Comment
Section 26a is gone with the wind.

Sec. 27. ELECTIONS. Elections for Senators and Representatives shall be general
throughout the State, and shall be regulated by law.

History

The Constitution of the Republic specified that house members were to be
elected “on the first Monday of September each year, until Congress shall other-
wise provide by law.” Senators were to be elected on the same day, every three
years, but congress apparently had no power to change their election date. The
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present language of Section 27 originated in the statehood constitution and has
remained unchanged since then.

Explanation

All elections for the legislature are conducted statewide, on the same date,
which is the first Tuesday after the first Monday in November of every even-
numbered year, the date fixed by law. (See Election Code art. 2.01.) This does not
mean, of course, that every legislative seat is up for election at every general
election. Every house seat is, but senators are elected for four-year staggered
terms, so only approximately one-half of the senate seats are up for election in
every even-numbered year. (See the Explanation of Secs. 3 and 4 of this article.)

Comparative Analysis

A fairly large number of states set a specific day for election of members of
the legislature, a few states set the day but permit the legislature to change it, and
two states simply provide that the date shall be set by law. About a third of the
states evidently cover the matter in a general provision on elections, for the Index
Digest has entries for time of election for the legislature of only 32 states.

The United States Constitution leaves the time of congressional and presi-
dential elections to the several states but reserves to congress power to prescribe it.
The traditional first Tuesday after the first Monday in November of even-numbered
years was first adopted by congress in 1845 as the day for presidential elections.
Congress in 1872 set the same day for congressional elections, first effective in
1876.

The Model State Constitution provides that members of the legislature shall be
elected ““‘at the regular election in each odd-numbered year.”” This term is not
defined. Presumably, however, it is covered in the Suffrage and Elections article
by the command to the legislature to “provide [by law] for . . . the administration
of elections. . . .” (Secs. 4.05, 3.02.)

Author's Comment

Section 27 should be eliminated, counting on the legislature to preserve the
general election practice and recognizing that it has already regulated elections
(with all doubters referred to the voluminous Election Code). If retained, the
section should be consolidated with Section 13, relating to special elections, and
both sections then relocated with Sections 3 and 4 so that all election and term
details are in one place.

Sec. 28. TIME FOR APPORTIONMENT; APPORTIONMENT BY LEGIS-
LATIVE REDISTRICTING BOARD. The Legislature shall, at its first regular
session after the publication of each United States decennial census, apportion the state
into senatorial and representative districts, agreeable to the provisions of Section 25,
26, and 26-a of this Article. In the event the Legislature shall at any such first regular
session following the publication of a United States decennial census, fail to make such
apportionment, same shall be done by the Legislative Redistricting Board of Texas,
which is hereby created, and shall be composed of five (5) members, as follows: The
Lieutenant Governor, the Speaker of the House of Representatives, the Attorney
General, the Comptroller of Public Accounts and the Commissioner of the General
Land Office, a majority of whom shall constitute a quorum. Said Board shall assemble
in the City of Austin within ninety (90) days after the final adjournment of such regular
session. The Board shall, within sixty (60) days after assembling, apportion the state
into senatorial and representative districts, or into senatorial or representative
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districts, as the failure of action of such Legislature may make necessary. Such appor-
tionment shall be in writing and signed by three (3) or more of the members of the
Board duly acknowledged as the act and deed of such Board, and, when so executed
and filed with the Secretary of State, shall have force and effect of law. Such apportion-
ment shall become effective at the next succeeding state-wide general election. The
Supreme Court of Texas shall have jurisdiction to compel such Commission to perform
its duties in accordance with the provisions of this section by writ of mandamus or
other extraordinary writs conformable to the usages of law. The Legislature shall
provide necessary funds for clerical and technical aid and for other expenses incidental
to the work of the Board, and the Lieutenant Governor and the Speaker of the House
of Representatives shall be entitled to receive per diem and travel expense during the
Board’s session in the same manner and amount as they would receive while attending
a special session of the Legislature. This amendment shall become effective January 1,
1951.

History

The Constitutions of 1845 and 1861 provided for reapportionment every eight
years following a required enumeration of all free inhabitants.

The 1866 Constitution called for an enumeration of all inhabitants every ten
years and reapportionment according to the white population.

The Constitution of 1869 provided for reapportionment of representatives and
senators “‘by the first Legislature in session after the official publication of the
United States Census, every 10 years.”

As originally adopted in 1876, this section read:-

The Legislature shall, at its first session after the publication of each United States
decennial census, apportion the State into Senatorial and Representative districts,
agreeably to the provisions of Sections 25 and 26 of this Article; and until the next
decennial census, when the first apportionment shall be made by the Legislature, the
State shall be, and it is hereby divided into Senatorial and Representative districts as
provided by an ordinance of the Convention on that subject.

An amendment in 1948 added the present provisions for apportionment by a
Legislative Redistricting Board, omitted the reference to division by an ordinance
of the convention, required apportionment by the legislature at “its first regular
session,” instead of “its first session,” after the publication of each decennial
census, and included the reference to Section 26a in the clause reading, “agreeably
to the provisions of Sections 25, 26 and 26-a of this Article.”

Explanation

Prods from both the federal and state judiciary proved necessary to make the
Legislative Redistricting Board do its duty. The board never met between 1948
and 1971, although one irate taxpayer, with more ingenuity than the courts were
willing to accept, attempted to cut off its members’ compensation until they met
and legally reapportioned both houses of the legislature. (Miller v. James, 366
S.W.2d 118 (Tex. Civ. App.—Austin 1963, no writ).)

Not until the 62nd Texas Senate failed to agree on a reapportionment plan, in
1971, did the Legislative Redistricting Board take action. (As noted in the
Explanation of Sec. 25, the board’s senate plan is still in effect, having withstood
constitutional attack all the way to the United States Supreme Court.) The house
did agree on a plan, which was duly enacted in 1971, but the Texas Supreme Court
found it wanting (Smith v. Craddick, 471 S.W.2d 375 (Tex. 1971)). Whereupon the
board washed its hands of the unrewarding task, requiring still another lawsuit to
convince its members that they had a duty to reapportion legislative districts in
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response to an unconstitutional reapportionment as well as to no reapportionment
at all (Mauzy v. Legislative Redistricting Board, 471 S.W.2d 570 (Tex. 1971)). The
board’s house plan was also attacked (in federal court) and two of the multi-
member districts it created were found wanting. (See the Explanation of Sec. 26.)

Section 28 by its terms limits the legislature’s reapportionment activities to
regular sessions. (See Tex. Att’y Gen. Op. No. M-881 (1971).)

Comparative Analysis

Traditionally, reapportionment has been exclusively a legislative duty, and, in
many instances, the job did not get done. Even before the United States Supreme
Court opened the door to judicial enforcement of the duty, however, some states
began experimenting with ways to accomplish redistricting in the face of the legis-
lature’s obvious reluctance to act. Indeed, Section 28 was adopted a good many
years before the breakthrough in Baker v. Carr (369 U.S. 186 (1962)). Now, as
state after state undertakes the task of reapportionment in a constitutional
manner, attention is .increasingly focused on alternative procedures to ensure
reapportionment in case the legislature fails or refuses to act.

There are at least 23 states besides Texas that provide an alternative procedure
for redistricting. The new Illinois Constitution, for example, provides that if the
legislature fails to reapportion, then a commission appointed by the house and
senate leaders will do so. Colorado, on the other hand, sanctions failure to
reapportion by withholding the legislators’ compensation and making them
ineligible for reelection until reapportionment is accomplished. (See National
Municipal League, State Constitutional Provisions on Apportionment and District-
ing (New York, 1971).)

The United States Constitution is silent on the mechanics of reapportionment,
but since 1930 a statutory formula has redistributed the 435 house seats auto-
matically following each decennial census.

The Model State Constitution recommends bypassing the legislature completely
by requiring the governor to appoint a board of qualified voters to make reappor-
tionment recommendations that the governor must publish; the governor may also
submit his own plan, but must explain why it differs from the board’s recommen-
dations. Original jurisdiction is conferred on the highest court for judicial review,
including power to promulgate a revised plan or an original plan if the governor
fails to act. (Sec. 4.04.)

Author's Comment

The redistricting board concept is sound, and we now know it works in Texas, if
creakingly. The Texas model could be improved in two ways, however.

First, its membership should be expanded to include a number of private
citizens who would introduce both the voters’ perspective and more disinterest into
the immensely complicated, primarily political process that is reapportionment.
Provision should also be made for proportional partisan representation on the
board; Texas will not always be a one-party state and excluding one major party or
the other from the reapportionment decision will simply invite litigation.

Second, the entire reapportionment task should be advanced to ensure
adequate time for judicial review. For example, although the 62nd Legislature
adjourned its regular session May 31, 1971, without enacting a senatorial reap-
portionment, the board did not convene until August 24 and did not file its senate
plan until October 15. The enacted house plan was invalidated on September 16
and the board filed its house reapportionment on October 22. Both of the board’s
plans were then attacked in federal court, which approved the senate plan but
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struck down the house plan on January 28, 1972. The court’s decision on both
plans was of course appealed to the United States Supreme Court, which didn’t
decide on the house plan until June 19, 1973. Fortunately for the state’s legislative
election process, the federal trial court allowed conducting the 1972 legislative
elections under the board’s plans, but Texas is courting disaster if it continues to
rely on federal judicial forbearance.

To begin, the legislature ought to be allowed to reapportion itself in special
session. A revision of Section 28 ought not specify any session, of course, but
simply direct the legislature to reapportion when necessary and at least every ten
years. The other dimension of the time problem—how to ensure timely board
action in default of legislative action—is more difficult to solve because it requires
moving back the beginning of the state’s entire election cycle.

At present a candidate for the legislature must file early in February of the year
in which the seat he seeks is up for election. The first primary is held in May and
the second (if a runoff is necessary) in June; the general election is of course held
in November.

The 62nd Legislature had the 1970 census data necessary to reapportion itself
by mid-February 1971, and even with the present limitation on regular session
duration the house was able to complete its own reapportionment by April 29. The
senate aiso had time to prepare several senatorial reapportionments, but as noted
the senators could not agree on a plan.

Section 28 does not require the Legislative Redistricting Board to meet until
three months after a regular session adjourns, and the nearly three months that
actually elapsed before the board met the first time on August 24 were sorely
missed when both state and federal courts proceeded (with commendable dispatch
under the circumstances) to review the reapportionment plans. By the time the
courts finished, the November 1972 general election was history and, had not the
federal trial court permitted the November 1972 house elections to be conducted
under a reapportionment it held unconstitutional in January of that year, house
members might have been forced to run at-large, statewide, as a federal district
court once required in Illinois.

The Legislative Redistricting Board should be required to convene by June 1 of
the year following a decennial census if the legislature has not reapportioned both
houses by then, or within ten days following entry of a final court judgment invali-
dating the reapportionment of either house. It should then be required to complete
reapportionment within 30 days after convening. Because judicial review will
probably require several months, the various election deadlines must also be
moved forward so that, for example, ballot applications are required in July and
the first and second primaries are conducted in September and October. This
timetable will give the courts nearly a year to review reapportionment plans before
legislative candidates need to pick their districts and get on the ballot. (A much
shorter election cycle has other advantages to commend it—less cost for and wear-
and-tear on candidates being the principal ones—but evaluation of its merits is
beyond the scope of this Author’s Comment.) The various election deadlines are of
course prescribed by statute, and no constitutional action is required to change
them.

Sec. 29. ENACTING CLAUSE OF LAWS. The enacting clause of all laws shall
be: “Be it enacted by the Legislature of the State of Texas.”
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History

From earliest times it has been customary to prefix written law with a
declaration stating what body is exercising the governmental power of making law.
This prefix provides notice that what follows is the law and that it is the command
of the sovereign. Today this prefix is called the “enacting clause.”

The enacting clause used by American colonial assemblies stated that their
statutes were enacted by or with the consent of the King of England, the statement
being patterned after that prefixing Acts of Parliament: “Be it enacted by the
King’s most Excellent Majesty, and by and with the advice and consent of the
Lords, Spiritual and Temporal, and by the Commons, in this present Parliament
assembled, and by the authority of the same.” After the Revolution this form
became inappropriate, and most states adopted an enacting clause similar to that
contained in Section 29.

The Constitution of the Texas Republic provided that “The style of the laws of
the Republic shall be, ‘Be it enacted by the Senate and House of Representatives
of the Republic of Texas, in Congress assembled.’ >’ Subsequent state constitutions
specified that ““The Style of the laws shall be, ‘Be it enacted by the Legislature of
the State of Texas.” ”” The present constitution substituted ‘‘The enacting clause of
all laws” for ““The Style of the laws,” while preserving the wording of the clause
itself.

Explanation

There are dicta in several cases to the effect that an enacting clause in the exact
language of this section is necessary to the validity of a law. (E.g., American
Indemnity Co. v. City of Austin, 112 Tex. 239, 246 S.W. 1019 (1922); Texas &
Miss. Canal & Nav. Co. v. County Court of Galveston County, 45 Tex. 272
(1876). For a discussion of legislative resolutions, and their difference from laws,
see the Explanation of Sec. 30.) This is the majority rule in the country, and it is
therefore foolish to experiment with the wording of the clause. (See C. Dallas
Sands, Sutherland Statutory Construction, 4th ed. (Chicago: Callaghan & Co.,
1972), vol. 1A, Sec. 19.02.)

Legislative resolutions do not require an enacting clause, and obviously one in
the language of Section 29 would be inappropriate. (See National Biscuit Co. v.
State, 134 Tex. 293, 135 S.W.2d 687 (1940).) Resolutions of the Texas Legislature
usually contain a counterpart to the enacting clause, called the ‘“resolving clause,”
with that for a concurrent resolution stating, for example, “BE IT RESOLVED by
the House of Representatives of the State of Texas, the Senate concurring,
That. . .”

Comparative Analysis

An enacting clause section is found in about 45 state constitutions. Most of the
clauses speak only in the name of the legislature, a few include the people, and a
few enact in the name of the people only. Three of the five constitutions that have
no enacting clause section—those of California, Pennsylvania, and Virginia—do
have a requirement that laws be enacted only by bill. The other two states—
Delaware and Georgia—have no such requirement. Curiously, the United States
Constitution has neither an enacting clause section nor a requirement for enacting
laws by bill only. The Model State Constitution has no enacting clause section but
does have a “law by bill only” requirement.
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Author's Comment

The enacting clause requirement is obeyed almost automatically in drafting
bills for the Texas Legislature. Nevertheless, it should be preserved in the
constitution to distinguish bills from other legislative documents, thus triggering
- application of the various safeguards imposed by this article on the enactment
process, and to provide notice that it is a proposed law the legislature is
considering.

- Sec. 30. LAWS PASSED BY BILL; AMENDMENTS CHANGING PURPOSE.
No law shall be passed, except by bill, and no bill shall be so amended in its passage
through either House, as to change its original purpose.

History

This section originated in the Constitution of 1876 and has remained unaltered
since then. Its absence from earlier constitutions led one commentator to suggest
that laws could be enacted in the form of concurrent and joint resolutions before
1876. (Comment, “‘Legislative Resolutions: Their Function and Effect,” 31 Texas
L. Rev. 417, 423 (1953).) )

Explanation

Law by Bill. 1t is clear today that laws may be enacted only in the form of bills.
(See, e.g., City of Hutchins v. Prasifka, 450 S.W.2d 829 (Tex. 1970); Caples v.
Cole, 129 Tex. 370, 102 S.W.2d 173 (1937).) This is an important distinction,
between bills and other legislative documents such as resolutions, because other
sections of this article apply a variety of procedural safeguards to bills to encourage
their deliberate consideration. Thus bills but not resolutions must contain an
enacting clause (Sec. 29), are limited to a single subject that must be expressed in a
title (Sec. 35), must be referred to a committee (Sec. 37), and do not take effect
(except in emergencies) until 90 days after the session adjourns. (Sec. 39.) (For the
form of bills and resolutions, see Texas Legislative Council, Drafting Manual
(Austin, 1966), ch. 1; Tex. J. Rules 22-24 (1973).)

Legislative resolutions, of which there are three types used in Texas, serve a
variety of functions. Joint resolutions are used most often to propose amendments
to the constitution (see Art. XVII, Sec. 1); they are also employed to call
constitutional conventions (see Art. XVII, Sec. 2), and to ratify amendments to
the United States Constitution. Concurrent resolutions, which like joint reso-
lutions require the approval of both houses, are used to declare joint legislative
opinion, adopt joint legislative rules, recall a bill from the governor, create joint
committees, and confer permission to sue the state. Simple resolutions, which
express the will of a single house, are used to memorialize distinguished citizens,
direct the expenditure of contingent expense funds, create interim committees,
and adopt the rules of the house. (See Dick Smith, How Bills Become Laws in
Texas, 4th ed. (Austin: The University of Texas at Austin, 1972), pp. 16-17, for a
description of the procedure for adopting resolutions. )

Although denying them the effect of law, Texas courts have nevertheless
upheld the use of resolutions as an appropriate device for carrying on the
legislature’s business. Thus in Terrell v. King (118 Tex. 237, 14 S.W.2d 786 -
(1929)), the supreme court upheld a concurrent resolution, creating a joint
investigating committee and directing the payment of its expenses, against the
argument that money could only be appropriated by law, the court pointing out that
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the money had been appropriated by law to the legislature and that a resolution
was the appropriate vehicle for directing its expenditure. A court of civil appeals
held that a concurrent resolution setting aside a room in the Capitol for the display
of Confederate memorabilia prevailed over a general statute vesting the state
superintendent of buildings and grounds with general control over that building
(Conley v. Daughters of the Confederacy, 164 S.W. 24 (Tex. Civ. App.—Austin
1913, writ ref'd)). But a concurrent resolution declaring state policy as favoring
equal accommodations for all races did not repeal the common law rule that a
private amusement business may exclude whomever it wishes, and the attempt to
amend a statute by concurrent resolution also failed. (Terrell Wells Swimming Pool
v. Rodriguez, 182 S.W.2d 824 (Tex. Civ. App.—San Antonio 1945, no writ);
Caples v. Cole, 129 Tex. 370, 102 S.W.2d 173 (1937).)

Germaneness. Section 30 also contains what is usually called the “germaneness
rule”’: a bill may not be amended during its legislative journey so as to change its
original purpose. The rule is said to prevent confusion and surprise, but it is not
enforceable by the courts because the enrolled bill doctrine shields its noncom-
pliance from judicial review. (See, e.g., Parshall v. State, 62 Tex. Crim. 177, 138
S.W. 759 (1911); see generally the Explanation of Sec. 12 of this article.) A
nongermane amendment to a bill is subject to point of order objection, however,
and the rules of both houses contain several pages digesting rulings on this slippery
question. (Tex. H. Rule 20, sec. 7, comment at pp. 146-56 (1973); Tex. S. Rule 72,
comment at pp. 530-57 (1973).)

Comparative Analysis

About 22 states, including Texas, provide that laws shall be passed by bill only.
Maryland requires all laws to be passed by original bill. North Dakota specifies
that no law may be passed except by bill adopted by both houses. And in Rhode
Island the concurrence of both houses is made necessary in the enactment of laws.

Approximately 12 states, including Texas, provide that no bill may be altered
or amended in its passage through either house so as to change its original
purpose. One state prohibits any amendment which changes the scope or object of
a bill.

The United States Constitution is silent on both requirements. The Model State
Constitution contains the law-only-by-bill requirement but not the germaneness
rule.

Author's Comment

The requirement that a proposed law be offered in a unique form triggers
application of the various safeguards surrounding the enactment process. If the
more important of these safeguards are preserved, then of course the law-only-
by-bill requirement of this section ought to be also.

The germaneness rule, on the other hand, ought to be deleted from the
constitution. It is most difficult to enforce, as the parliamentary rulings evidence,
with asserted distinctions between the germane and nongermane sometimes
approaching the theological. More important, since the rules of both houses
require the printing and distribution of all proposed amendments to bills before
they are considered, the rule is not necessary to avoid surprise and confusion. In
any event, the members are fully capable of enforcing the rule, and it is their sole
responsibility under the enrolled bill doctrine.
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Sec. 31. ORIGINATION IN EITHER HOUSE; AMENDMENT. Bills may
originate in either House, and, when passed by such House, may be amended, altered
or rejected