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PREFACLE

Tur publisher of Vernon's Sayles” Civil Statutes of 1914, Vernon's Crimi-
nal Statutes of 1916, and the 1918 Combined Supplement to those two
works, presents, in three volumes, a second combined Supplement continu-
ing to date those publications, with their various features. A\l laws of
general application enacted by the fourth called session of the 35th legis-
lature, and by the regular and called sessions of the 36th and 37th Legis-
latures, have been included in this second Supplement. The new laws have
been classified in accordance with the scheme of division adopted by the re-
visions of 1911. New provisions, which amend or supersede existing laws,
are given the same numbers in the Supplement that the old laws bore in the
original editions. FEntirely new provisions are given lettered or hyphenated
numbers, and placed in the titles and chapters to which their subject-mat-
ter relates. Notes and references have heen made under article headings
calling attention to new legislation affecting, but not directly amending or
superseding, the old provisions. Thus the reader who has found a provi-
sion in the former editions may follow the article number into the Supple-
ment, and will know at once whether any change has been made in the stat-
ute law on the matter in hand. If the article number is either omitted from
the Supplement or is included for some other purpose, but contains no text
or text note, he knows at once that no change has been made by the Legis-
lature as to that subject-matter.

The annotations have heen continued on the plan of the former editions
down to and including 232 Southwestern Reporter. To facilitate ready ref-
erence from the old edition to the Supplement, the notes have been given
the same numbers as they bore in the original edition.

The text of the new law is a literal copy of the published Session Laws.
What may appear to be typographical errors in this work will be found on
examination of the Session Laws to be an exact copy of the law as enacted
and published.

A cumulative index of the entire living statute law of the state, Civil
and Criminal, in a single alphabetical arrangement, is presented in Vol. 3
of this Supplement. This index carries the reader to the hook of the Vernon
system of annotated statutes in which is to he found the latest expression
of the Legislature on each particular subject.

A cumulative historical table of statutes is set forth in Vol. 3. immedi-
ately preceding the index. This table embraces all the legislation of a
general nature enacted since the adoption of the Revised Civil and Criminal
Statutes of 1911. Tt refers the reader not onlv to the particular act for
which he is searching, but to the subsequent legislation on the same subject.

The late amendments of the Constitutions of the United States and Texas
are set forth in the front part of Vol. 1. immediately preceding the statute
text. Cross-references appear under the various articles and sections of
the state Constitution to articles of the statute where annotations citing the
Texas Constitution have been treated. ‘

The valuable matter in the appendix of the original editions has been
continued in the Supplement.
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CONSTITUI ION OF THE UNITED STATES
AMENDMENTS

[ARTICLE XVIII]

Section 1. After one year from the ratification of this article the
manufacture, sale, or transportation of intoxicating liquors within, the
importation thereof into, or the exportation thereof from the United
States and all territory subject to the jurisdiction thereof for beverage
purposes is hereby prohibited.

Sec. 2. The Congress and the several States shall have concurrent
power to enforce this article by appropriate legislation.

Sec. 3. This article shall be inoperative “unless it shall have been
ratified as an amendment to the Constitution by the legislatures of the
several States, as provided in the Constitution, within seven years from
the date of the submission hereof to the States by the Congress.

This amendment was proposed to the legislatures of the several States by the Sixty-
Fifth Congress, on the 19th day of December, 1917, and was declared, in a proclamation
by the Acting Secretary of State, dated on the 29th day of January, 1919, to have been
ratified by the legislatures of three-fourths of the whole number of states in the United
States.

[ARTICLE XIX]

The right of citizens of the United States to vote shall not be denied
or abridged by the United States or by any State on account of sex.

Congress shall have power to enforce this article by appropriate leg-
islation.

This amendment was proposed to the legislatures of the several states by the Sixty-
Sixth Congress, en the 19th day of May, 1919, and was declared in a proclamation by the
Secretary of State, dated on the 26th day of August, 1920, to have been ratified by the
legislatures of three-fourths of the whole number of states in the United States.

v.1 Suppr.’22 VERN.TEX.C1v.& Cr. (xxi)*






CONSTITUTION OI' THLE STATE O TEXAS

The Constitution was not annotated in Vernon's Sayles’ Civil Statutes 1914, Ver-
non’s Criminal Statutes 1916, or in the combined Supplement of 1918. However in those
editions decisions construing or applying the Constitution were set forth in the body of
the statute law under the corresponding subject-matter. In the present Supplement, we
have set forth in skeleton form the various articles and sections of the Constitution, and
placed thereunder cross-references which will serve to carry the searcher to the reposi-
tories of constitutional anuotations in the body of the statute law. In addition to the
references to article numbers in the statute, citation of many cases arising during the
period of the present Supplement are given. By following the article references through
the former editions of the annotated statutes the earlier cases on the constitutional sub-
jects will be found. The new amendments of the Constitution are set forth herein at
their appropriate places.

ARTICLE I
BILI, OF RI_GHTS

Section 1.—See notes under arts. 764, 870, 7797, Civil Statutes.

Sec. 2.—See notes under art. 7436, Civil Statutes.

Sec. 3.—See notes under arts. 2947, 4848a, 7324a, Civil Statutes; arts. 130, 563, 799a.
1450, Penal Code; Rumbo v. Winterrowd (Civ. App.) 228 S. W. 238,

Sec. 5.—See notes under arts. 9, 2853, 3691, Civil Statutes; art. 312, Penal Code:
arts. 12, 796, Code of Criminal Procedure; Williams v. State (Cr. App.) 225 S. W. 173,

Sec. 6.—See notes under arts. 838, 4622, Civil Statutes.

Sec. 8.—See notes to art. 4643, Civil Statutes; arts. 173%, 1165, 1190, Penal Code:
art. 11, Code of Criminal Procedure; Ex parte Stout, 82 Cr. R. 183, 198 S. W. 967, L. R.
A. 1918C, 277; Ex parte Tucker, 110 Tex. 335, 220 8. W. T5.

Sec. 9.—See notes under arts. 594, 5246—42, 5246—44, Civil Statutes; arts. 200, 606.
I’enal Code; art. 5, Code of Criminal Procedure.

Sec. 10. In all criminal prosecutions the accused shall have a speedy
public trial by an impartial jury. He shall have the right to demand the
nature and cause of the accusation against him, and to have a copy
thereof. He shall not be compelled to give evidence -against himself
and shall have the right of being heard by himself or counsel, or both,
shall be confronted by the witnesses against him and shall have com-
pulsory process for obtaining witnesses in his favor, except that when
the witness resides out of the State and the offense charged is a viola-
tion of any of the anti-trust laws of this State, the defendant and the
State shall have the right to produce and have the evidence admitted
by deposition, under such rules and laws as the Legislature may hereafter
provide; and no person shall be held to answer for a criminal offense.
unless on an indictment of a grand jury, except in cases in which the
punishment is by fine or imprisonment, otherwise than in the peniten-
tiary, in cases of impeachment, and in cases arising in the armv or navy
or in the militia, when in actual service in time of war or public danger.
(Sec. 10, art. 1, adopted election ————; proclamation .

See notes to art. 2067, Civil Statutes: arts. 53, 1363, 1449, Penal C H
es | ! > H 9, @ ode: arts. 4,
éﬂ,“;ﬂﬁl.gg%. 744, 840. Code of Criminal Procedure; Taylor v. State 81 (gl' gtq&l; 12!;]:
. W. 196: Koy v. Schneider, 110 Tex. 369. 221 §. W. 850 Hollingeworth v Siote
Cr. K. 3600, 251 5. W oo ; ollingsworth v. State, 87
Sec. 11.—See notes under art. 6, Code of Criminal Procedure.
Sec. 12.—See notes under art, 7, Code of Criming ‘oC re; Ex >
or Biae o s Criminal Procedure: Ex parte Fulton, 86
Sec. 13.—See notes under arts. 1450, 1454, Penal Code: arts. 8 862, Cod iming
Proced}xre; San Antonio & A. P. Ry. Co. v. Blair, 108 Tex. 434. 1:96 S.' w. f1503f' Copminal
field Fire & Marine Ins. Co. v. Barnett (Civ. App.) 213 S. V. 365 ’
Sec. 14.—See notes under arts. 634, 1430, 1618, Penal Code. arts 2 3
Criminal Procedure. de. arts. 9, 20, 601, Code of
Sec. 15.—See notes under arts. 1631. 1971, 5173, 5175, Civil Statutes:; arts. 1 BE
Code of Criminal Procedure; \White v. White, 103 Tex. 570, 196 S. W. 6081 L. R.. A0,198168‘),:.
339; Huey v. State (Cr. App.) 227 S. W. 1s6. ' ) ’

v.1 STPP."22 VERN.TEX.('1V.& Ok, (xxiii)
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xxiv CONSTITUTION OF TEXAS (Art. 1

Sec. 16.—See notes under arts. 594, 1018, 2872, 4977, 5597, 5623a, Civil Statutes; arts.
1190, 1450, 1454, Penal Code; In re Orders in Chambers (Sup.) 226 S. W. 1075.

Sec. 17.—See notes to arts. 8§70, 999, 1003, 2590, 2939, 4459, 4991, 5277, 6481, 6504, 6881,
‘7161, 7324a, Civil Statutes; arts. 504, 799a. Penal Code; City of San Antonio v. San
Antonio Public Service Co., 255 U. S. 547, 41 Sup. Ct. 428, 65 L. Ed. —; San Antonio
Public Service Co. v. City of San Antonio (D. C.) 257 Fed. 467; I.x parte White, 82 Cr
R. 85, 198 S. W. 583; Stockwell v. State (Civ. App.) 203 S. W. 109; Stubblefield v. Hous-
ton, E. & W. T. Ry. Co. (Civ. App.) 203 S. W. 936; City of Tyler v. Cain (Civ. App.)
204 S. W. 473; Rumbo v. Winterrowd (Civ. App.) 228 S. W. 238.

Sec. 19.—See notes under arts. 594, 731, 838, 870, 871, 999, 1015, 2547, 2536, 2595, 2853,
2872, 2938, 2947, 3971, 5277, 6623, 6649, 7324a, Civil Statutes; arts. 151, 799a, 1190, 1284k,
1451s, Penal Code; arts. 3, 912, Code of Criminal Procedure; Brazeale v. Strength (Civ.
App.) 196 S. W. 247; White v. White, 108 Tex. 570, 196 S. W. 508, L. R. A. 1918A, 339;
San Antonio & A. P. Ry. Co. v. Blair, 108 Tex. 434, 196 S. W. 1153; Staffel v. San An-
tonio School Board of Education (Civ. App) 201 §. W. 413; Sullivan v. Roach Manigan
Paving Co. of Texas (Civ. App.) 220 S. W. 444; Hanzal v. City of San Antonio (Civ.
App.) 221 S. W. 237; Edinburg Irr. Co. v. Paschen (Civ. App.) 223 S. W. 229; Elmendorf
v. City .of San Antonio (Civ. App.) 223 S. W, 631; Zucht v. King (Civ. App.) 225 S. W.
267; Rumbo v. Winterrowd (Civ. App.) 228 S. W. 258; Houston v. Gonzales Independent
School Dist. (Com. App.) 229 S. W. 467.

Sec. 20.—See art. 2938, Civil Statutes; art. 13, Code of Criminal Procedure.

Sec. 21.—See art. 2465, Civil Statutes; art. 14, Code of Criminal Procedure.

Sec. 22.—See notes under art. 92, Penal Code; art. 15, Code of Criminal Procedure.

Sec. 23.—See art. 2938, Civil Statutes; art. 475, Penal Code.

Sec. 25.—See notes under art. 62, Penal Code.

Sec. 26.—See notes under arts. 865, 870, 1103, 6394, 7797, Civil Statutes.

Sec. 27.—See Koy v. Schneider, 110 Tex. 369, 221 S. W. 880, denying rehearing 110
Tex. 369, 218 S. W. 479,

Sec. 28.—See notes to arts. 1016, 6095¢, Civil Statutes; art. 865b, Code of Criminal
Procedure; Ex parte Leslie, 87 Cr. R. 476, 223 S. W. 227; Sullivan v. Roach-Manigan
Paving Co. of Texas (Civ. App.) 220 S. W. 444,

Sec. 29.—See notes to art. 840, Code of Criminal Procedure; White v. White, 108 Tex.
570, 196 8. W. 508, L. R. A. 1918A, 339; Taylor v. State, 81 Cr. R. 347, 197 8. W. 196;
Alvarado v. State, § Cr. R. 181, 202 S. W. 322.

ARTICLE II
THE POWERS OF GOVERNMENT

Sectioh 1.—See notes at end of Title 81, ch. 3, Civil Statutes; art. 1428, Penal Code;
San Antonio & A. P. Ry. Co. v. Blair, 108 Tex. 434, 196 S. W. 1153; Americun Type
Founders’ Co. v. Nichols, 110 Tex. 4, 214 S. W. 301; Board of Water Engineers v. Mc-
Knight (Sup.) 229 S. W. 301.

ARTICLE III
LEGISLATIVE DEPARTMENT

Section 1.—See notes to art. 870, Civil Statutes: art. 865b, Code of Criminal Proce-
dure; San Antonio & A. P. Ry. Co. v. Blair, 108 Tex. 434, 196 S. W, 1153; Fx parte
Davis, 86 Cr. R. 168, 215 8. W. 341; Sullivan v. Roach-Manigan Paving Co. of Texas
(Civ. App.) 220 S. W, 444; Koy v. Schneider, 110 Tex. 369, 221 S. W. 880; Elmendorf v.
City of San Antonio (Civ. App.) 223 S. W. 631; Berlew v. State (Cr. App.) 225 S. W. 518.

Sec. 18.——See State v. Valentine (Civ. App.) 198 S. W. 1006,

Sec. 24.—See art. 7056, Civil Statutes. .

Sec. 25.—See Ex parte Wilson, 85 Cr. R. 554, 213 S. W. 984,

ProcrrEDINGS

Sec. 30.—See San Antonio & A. P. Ry. Co. v. Blair, 108 Tex. 434, 196 S. W. 1153.

Sec. 34.—See King v. Terrell (Civ. App.) 218 S. W, 42,

Sec. 35.—See notes under arts. 798, 817, 1011, 1920, 2070, 2178, 2749a, 2767, 2810, 3175a,
3983, 4575, 4746, 4955, 6394, 6602, 6640, 6649, 7151, 7324a, 7480, 7827a, and notes at end of
Title 81, ch. 3, Civil Statutes; arts. 111, 151, 475, 496, 532, 557, 559, 563, 699, 799a, Penal
Code; arts. 97a, 254, Code of Criminal Procedure.

Sec. 36.—See notes under arts. 817, 7828, Civil Statutes; art. 500, Penal Code; arts.
254, 795, 865b, Code of Criminal Procedure.

Sec. 38.—See notes under art. 559, Penal Code.

Sec. 40.—See Gulf, C. & S. F. Ry. Co. v. State (Civ. App.) 212 8. W. 845; Ix parte
Fulton, 86 Cr. R. 149, 215 S. W. 331; Ex parte Davis, 86 Cr. R. 168, 215 S. W. 341.

Sec. 41.—See Koy v. Schneider, 110 Tex. 369, 221 S. W. §80.
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REQUIREMENTS AND LIMITATIONS

Sec. 43.—See notes under art. 4746, Civil Statutes.

Sec. 45.—See notes under arts. 18, 254, 626, 629, 938, Code of Criminal Procedure;
Tayvlor v. State, 81 Cr. R. 347, 197 S. W. 196.

Sec. 46.—See notes under art. 634, Penal Code.

Sec. 47.—See notes under art. 872, Civil Statutes; arts, 130, 533, Penal Code.

Sec. 48.—See notes under art. 7483, Civil Statutes; art. 155, Penal Code.

Sec. 50.—See Bexar County v. Linden, 110 Tex. 339, 220 S. W. 761.

Sec. 51.—See notes to arts. 1117a, 1193, Code of Criminal Procedure; Lawson v. Ba-
ker (Civ. App.) 220 S. W. 2¢0.

Sec. 52.—See art. 627, Civil Statutes; notes under arts. 852, 2567, 2595, 2603, 2608b.
7414, Civil Statutes; Bexar County v. Linden, 110 Tex. 339, 220 S. W. 761; Koy v. Schnei-
der, 110 Tex. 369, 221 S. W. 880; White v. Fahring (Civ. App.) 212 S. W. 193; Garrett
v. Commissioners’ Court of Limestone County (Civ. App.) 230 S. W. 1010.

Sec. 53.—See notes under art. 2241, Civil Statutes; Bexar County v. Linden, 110
Tex. 339, 220 8. W. 761; Galveston County v. Gresham (Civ. App.) 220 S. W. 560.

Sec. 55.—See notes under arts. 1426, 2241, Civil Statutes; Riggins v. Post (Com.
App.) 213 S. W. 600; Bexar County v. Linden, 110 Tex. 339, 220 S. W. 761.

Sec. 56.—See notes under arts. 1003, 1011, 1460, 4678, 5151, 6637, 6640, 6649, T479, V8%,
Civil Statutes; arts. 111, 130, 302, 427, Penal Code; art. 254, Code of Criminal Procedure;
see Houston v. Gonzales Indepeundent School Dist. (Com. App.) 229 S. W. 467.

Sec. 57.—3ee notes under art, 5494, Civii Statutes.

ARTICLE 1V
EXECUTIVE DEPARTMENT

Section 1.—See art. 4411, Civil Statutes. .

Sec. 2.—See arts. 4362, 4392, 4411, Civil Statutes; notes under art. 563, Penal Code.

Sec. 5.—See art. 7047, Civil Statutes.

Sec, 7.—See United States v. Wolters (D. C.) 265 Fed. 69.

Sec. 8.—See Gulf, C. & S. F. Ry. Co. v. State (Civ. App.) 212 S. W. 845.

Sec. 10.—See United States v. Wolters (D. C.) 268 Fed. 69.

Sec. 11.—See notes under art. 6095¢, Civil Statutes; arts. $65b, 1051, Code of Crimi-
nal Procedure.

Sec. 12.—See State v. Valentine (Civ. App.) 198 S. W. 1006.

Sec. 20.—See art. 2287, Civil Statutes.

Sec. 21.—See arts. 4302, 7048, Civil Statutes.

Sec. 22.—See arts. 338, 4428, 7048a, Civil Statutes; notes under arts. 3837, 7801, Civil
Statutes.

Sec. 23.—See arts. 4392, 7049, Civil Statutes.

ARTICLE V
JUDICIAL DEPARTMENT

See Koy v. Schneider, 110 Tex. 369, 221 S. W. 880.

Section 1.—See notes under arts. 921, 2241, 5011%f, 5011%jj, 501111, Civil Statutes;
arts. 894, 897, 963, 1198, Code of Criminal Procedure; San Antonio & A. P. Ry. Co. v.
Blair, 108 Tex. 434, 196 S. W. 502, 1153; Gray v. S. T. Woodring Lumber Co. (Civ. App.)
197 8. W. 231; State v. St. Louis 8. W. Ry. Co. of Texas (Civ. App.) 197 S. W. 1008;
Ex parte White, 82 Cr. R. 85, 198 S. W. 583; Stute v. Valentine (Civ. App.) 198 S. W.
1006; Bradford v. Moseley (Com. App.) 223 S. W. 171, reversing judgment (Civ. App.)
Mosely v. Bradford, 190 S. W. 824; De Silvia v. State (Cr. App.) 229 S. W. 542.

Sec. 2.—See San Antonio & A. P. Ry. Co. v. Blair, 108 Tex. 434, 196 S. W. 1153.

Sec. 3.—See art. 1526, Civil Statutes; notes under arts. 1526, 1528, 152 245 218
Civil Statutes. Y 1928 134b, 218t

Sec. 4.—See art. 6061, Civil Statutes; San Antonio & A. P. Ry. Co. v. Blair, 1
434, 196 S. W. 1153 plain 108 Tex.

Sec. 5.—See notes under arts. 921, 1529, 2184, 6095¢, Civil Statutes; arts. 68, 69, §53.
R65b, 894, 916, 920a, 1195, Code of Criminal Procedure; San Antonio & A. I Ry. éo. V.
Blair, 108 Tex. 434, 196 S. W. 1152; Baker v. State, 87 Cr. R. 213, 220 S. \\. 396.

Sec. 6.—See art. 6062, Civil Statutes; notes to arts. 1545b, 1584, 1590, 2097, Civil Stut-
utes; arts. 63, 69, 70, 87, Code of Criminal Procedure; Sutton v. English, 246 U. S. 199
48 Sup. Ct. 254, 62 L. Ed. 664. ’

Sec. 7.—See notes under arts. 1671, 1672, 1678, 1720. Civil Statutes; art. 93, Code of
Criminal Procedure; Dean v. Dean (Civ. App.) 214 S. W. 505. '

Sec. 8.—See arts, 2291, 2296, 3171a, Civil Statutes; notes under arts. 1705, 1706, 1712,
1713, 1766, 2184, 2241, 3046, 3147, 3154, 3207, 4044, 4091, 4643, 4653, 6033, 7412, Civil Statutes:
art. 323, Penal Code; arts. 8%, 89, 90, 92, Code of Criminal Procedure; San Antonio & A.
P. Ry. Co. v. Blair, 108 Tex. 434, 196 S. W. 1153; Bradford v. Moseley (Com. App.) 223

ZZo
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S. W. 171, reversing judgment (Civ. App.) Mosely v. Bradford, 190 S. W. 824; Tuey v.
State (Cr. App.) 227 8. W. 186; Automobile Underwriters of America v. Brooks (Civ.
App.) 228 S. W. 367; Wilmarth v. Reagan (Civ. App.) 231 S. W. 445.

Sec. 9.—See arts. 1685, 6063, Civil Statutes.

Sec. 10.—See notes under arts. 3153, 3221, Civil Statutes; Koy v. Schneider, 110 Tex.
369, 221 S. W. §80.

Sec. 11.—See art. 1675, Civil Statutes: notes undev arts. 1521, 1584, 1675-1678, 1736,
3050. Civil Statutes; arts. 30, 64, 617, 618, Code of Criminal Procedure.

Sec. 12.—See notes under arts. 1852, 2180, 3729, Civil Statutes; arts. 19, 451, Code of
Criminal Procedure.

Sec. 13.—See art. 1966, Civil Statutes; notes under arts. 1977, 5214, 5217, Civil Stat-
utes: art. 3, Code of Criminal Procedure.

Sec. 15.—See notes under art. 1731, Civil Statutes; State v. Valentine (Civ. App.)
198 8. W. 1006; De Silvia v. State (Cr. App.) 229 S. W. 542.

Sec. 16.—-See art. 6882, Civil Statutes: notes under arts. 32, 921, 1763-1767, 1772, 3206,
3209, 4043, 4091, 4643, 4653, 4979, 5699, 6882, Civil Statutes; arts. 98, 100, 101, 106, 920a.
Code of Criminal Procedure; Hutchens v. Dresser (Civ. App.) 196 S. W. 969; San An-
tonio & A. P. Ry. Co. v. Blair, 108 Tex. 434, 196 S. W. 1153; Johnson v. First Nat. Bank
(Civ. App.) 198 S. W. 990.

Sec. 17.—See notes to art. 1203, Code of Criminal Procedure.

Sec. 18.—Sec art. 2241, Civil Statutes: notes under arts. 610, 2236, 2237, 2241, 2276,
2985, 2567, 2771, Civil Statutes; art. 963, Code of Criminal Procedure; Galveston County
v. Gresham (Civ. App.) 220 S. W. 560; Bradford v. Moseley (Com. App.) 223 S. W. 171,
reversing judgment (Civ. App.) Mosely v. Bradford, 190 S. W. 824; Garrett v. Commis-
stoners’ Court of Limestone County (Civ. App.) 230 S. W. 1010.

Sec. 19.—See arts. 2241, 2291, 2299, Civil Statutes; notes to arts. 921, 2291, 2299, 2393,
Civil Statutes; art. 302, ’enal Code; art. 106, Code of Criminal Procedure.

Sec. 20.—See art. 1744, Civil Statutes; notes under arts. 1703, 1743, 6786, Civil Stat-
ute-.

Sec. 21.—See arts. 338, 348, Civil Statutes; notes under arts. 353, 6749, Civil Statutes;
art. 110, Penal Code: Veltman v. Slater, 110 Tex. 19§, 217 S. \W. 373. -

Sec. 22.—See notes under arts. 921, 1717, 1775, 6882, Civil Statutes; arts. 98, 106, 894,
897, Code of Criminal Procedure.

Sec. 23.—See art. 7119, Civil Statutes.

Sec. 24.—See notes under arts. 6030, 6031, Civil Statutes; art. 200, Penal Code; State
v. Valentine (Civ. App.) 198 S. W. 1006.

Sec. 25.—See notes under art. 930, Code of Criminal Procedure; Sessions v. State, 81
Cr. R. 424, 197 S. W. 718; In re Orders in Chambers (Sup.) 226 8. W. 1075.

Sec. 28.—See arts. 1674, 1735, 2288, Civil Statutes; notes to arts. 1678, 1804, Civil
Statutes.

Sec. 29.—See art. 1776, Civil Statutes; San Antonio & A. P. Ry. Co. v. Blair, 108
Tex. 434, 196 S. W. 1153.

ARTICLE VI
SUFFRAGE

Section 1.—See arts. 2938, 5115, Civil Statutes, and notes thereunder; notes to art.
1079, Civil Statutes; Hamilton v. Davis (Civ. App.) 217 S. W. 431; Amaya v. State, 87
Cr. R. 160, 220 S. W. 98.

Sec. 2. Every person subject to none of the foregoing disqualifica-
tions, who shall have attained the age of twenty-one years and who shali
be a citizen of the United States and who shall have resided in this State
one year next preceding an election and the last six months within the
district or county in which such person offers to vote, shall be deemed
a qualified elector; provided, that electors living in any unorganized
county may vote at any election precinct in the county to which such
county is attached for judicial purposes; and provided further, that
any voter who is subject to pay a poll tax under the laws of the State
of Texas shall have paid said tax before offering to vote at any election
in this State and hold a receipt showing that said poll tax was paid be-
fore the first day of February next preceding such election. Or if said
voter shall have lost or misplaced said tax receipt, he or she, as the case
may be, shall be entitled to vote upon making affidavit before any offi-
cer authorized to administer oaths that such tax receipt has been lost.
Such affidavit shall be made in writing and left with the judge of the
election. 'The husband may pay the poll tax of his wife and receive the
receipt therefor. In like manner the wife may pay the poll tax of her
husband and receive the receipt therefor. The Legislature may author-
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ize absentee voting. And this provision of the Constitution shall be self-
enacting without the necessity of further legislation. (Sec. 2, art. 6,
adopted election November 4, 1902; proclamation Dec. 26, 1902;
Amendment adopted election fourth Saturday in July, 1921.)

See arts. 2939, 2942, 317la, Civil Statutes, and notes thereunder; notes under arts.
1079, 7692, Civil Statutes.

Sec. 3.—See notes under art. 1079, Civil Statutes.

Sec. 4.—See art. 3012, Civil Statutes; notes under art. 2947, Civil Statutes; Koy v.
Schneider, 110 Tex. 369, 221 S. W. §30.

Sec. 5.—See notes under art. 17, Code of Criminal Procedure.

ARTICLE VII

EDUCATION

Tare PubLic FrREE ScHOOLS

Section 1.—See notes under arts. 2767, 2853, Civil Statutes,
Sec. 2.—See notes under arts. 2853, 5385, Civil Statutes.

Sec. 3. One-fourth of the revenue derived from the State occupa-
tion taxes and a poll tax of one ($1.00) dollar on every male inhabitant
of this State, between the ages of twenty-one and sixty years, shall be
set apart annually for the benefit of the public free schools; and, in ad-
dition thereto, there shall be_levied and collected an annual ad valorem
State tax of such an amount not to exceed thirty-five cents on the one
hundred ($100.00) dollar valuation, as, with the available school fund
arising from all other sources, will be sufficient to maintain and sup-
port the public schools of this State for a period of not less than six
months in each year and it shall be the duty of the State Board of Ed-
ucation to set aside a sufficient amount out of the said tax to provide free
text books for the use of children attending the public free schools of
this State; provided, however, that should the limit of taxation herein
named be insufficient the deficit may be met by appropriation from
the general funds of the State and the Legislature may also provide for
the formation of school districts by general or special law without the
local notice required in other cases of special legislation; and all such
school districts, whether created by general or special, law may em-
brace parts of two or more counties. And the Legislature shall be
authorized to pass laws for the assessment and collection of taxes in
all said districts, and for the management and control of the public
school or scliools of such district, whether such districts are composed
of territory wholly within a county or in parts of two or more counties.
And the Legislature may authorize an additional ad valorem tax to be
levied and colected within all school districts heretofore formed or
hereafter formed, for the further maintenance of public free schools, and
the erection and equipment of school buildings therein; provided, that
a majority of the qualified property tax-paving voters of the district
voting at an election to be held for that purpose, shall vote such tax, not
to exceed in any one year fifty cents on the one hundred dollar valua-
tion of the property subject to taxation in such district but the limi-
tation upon the amount of school district tax herein authorized shall
not apply to incorporated cities or towns constituting separate and in-
dependent school districts. (Sec. 3, art. 7, adopted clection Nov. 5,
1918; proclamation . :

See notes to arts. 924, 923, 2815, 2827, 2850, 2853, 2855, 2857, 2866, 2867, 2876, 2877
2942, 7354, 7692, Civil Statutes; Koy v. Schneider, 110 Tex. 369, 221 8. W. $80; Gity of

Rockdale v. Cureton (Sup.) 229 S. W. 852; Millhollon v. Stanton Independent School
Dist. (Com. App.) 231 S. W. 337, ' choo

Sec. 4.—See notes under arts. 2241, 2772, 2853, Civil Statutes; art. 4041, Appendix
to Civil Statutes; Lawson v. Baker (Civ. App.) 220 S. W. 260.

Sec. 5.—See notes under arts. 2767, 2772, Civil Statutes; art. 4041, Appendix to Civil
Statutes; Lawson v. Baker (Civ. App.) 220 8. W. 260.
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Sec. 6.—See notes under art. 2271, Civil Statutes; art. 4280, Appendix to Civil Stat-
utes; Riggins v. Post (Com. App.) 213 S. W. 600.
Sec. 8.—See art, 2679, Civil Statutes.

AsyrLums

Sec. 9.—See Lawson v. Baker (Civ. App.) 220 S. W. 260,

UNIVERSITY

Sec. 10.—See arts. 2626, 2627, Civil Statutes.

Sec. 11.—See arts. 2626, 2627, Civil Statutes; Lawson v. Baker (Civ. App.) 220 S.
W. 260.

Sec. 12.—See arts. 2626, 2627, Civil Statutes.

Sec. 13.—See arts. 2626, 2627, 2655, Civil Statutes.

Sec. 14.—See arts. 2626, 2627, Civil Statutes.

Sec. 15.—See arts. 2626, 2627, Civil Statutes.

ARTICLE VIII
L
TAXATION AND REVENUE

Section 1.—See art. 2942, Civil Statutes; notes under arts. 999, 7324a, 7354, 7355 (§%
9, 13, 26), 7414, 7476, 7480, 7483, 7503, 7507-11, 7573, 7692, Civil Statutes; arts. 130, 151,
155, 157, 799a, Penal Code; Meyenberg v. Ehlinger (Civ. App.) 224 S. W. 312; Drues-
dow v. Baker (Com. App.) 229 S. W, 493.

Sec. 2.—See notes under arts. 928, 7224a, 7355 (§ 9), 7479, 7480, 7483, 7507; Civil Stat-
utes; arts. 130, 151, 155, 157, 799a, Penal Code; City of Houston v. Scottish Rite Benev.
Ass’'n (Sup.) 230 S. W, 978, :

Sec. 3.—See Koy v, Schneider, 110 Tex. 369, 221 S, W. 880; Meyenberg v. Ehlinger
(Civ. App.) 224 S. W. 312,

Sec. 5,—See notes under arts. 939, 7525, Civil Statutes.

Sec. 6.—See arts. 2417, 2438, Civil Statutes, and notes thereto; Atkins v. State High-
way Department (Civ. App.) 201 S. W. 226,

Sec. 7.—See Lawson v. Baker (Civ. App.) 220 S, W. 260.

Sec. 8.—See notes under arts. 939, 7525, Civil Statutes.

Sec. 9.—See notes to arts. 605, 924, 925, 1096a, 2241-2243, 2603, 2608b, 2876 Civil Stat-
utes; State v. Vincent (Civ. App.) 217 S. W. 402; Garrett v. Commissioners’ Court of
Limestone County (Civ. App.) 230 S. W. 1010.

Sec. 11.—See notes to arts. 4749, 7510, 7514, 7525, Civil Statutes.
Sec. 12.—See notes under art. 2244, Civil Statutes.

Sec. 13.—See notes under art. 7639, Civil Statutes.

Sec. 15.—See notes under arts. 958, 7628, Civil Statutes.

Sec. 16.—See Holcomb v, Spikes (Civ. App.) 232 8. W. 891,

ARTICLE IX
COUNTIES

Section 1.—See notes under arts. 1331-1338, 1348, Civil Statutes,

County SEATS

Sec. 2.—See notes under art, 1391, Civil Statutes.

ARTICLE X
RAILROADS

Section 1.-—See notes under art. 6481, Civil Statutes.

Sec. 2.—See notes under arts. 6623, 6649, 6670, Civil Statutes; art. 1533, Penal Code;
State v. St. Louis 8. W. Ry. Co. of Texas (Civ. App.) 197 S. W. 1006; Texas & N. O. R.
Co. v. Levy (Civ. App.) 199 S. W. 513.

Sec. 3.—See art. 6472, Civil Statutes.

Sec. 4.—See art. 6619, Civil Statutes.

Sec. 6.—See Atchison, T. & 8. F. Ry. Co. v. Weeks (D. C.) 248 KFed. 970.
Sec. 9.—See notes under art. 6549, Civil Statutes,
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ARTICLE XI
MUNICIPAL CORPORATIONS

Section 2.—See notes under arts. 605, 2241, Civil Statutes.
sec. 3.—See Bexar County V. Linden, 110 Tex. 339, 220 S. Ww. 761,

Sec. 4—See notes under art. 817, Civil Statutes; see State v. Vincent (Civ. App.)
217 8. W. 402.

Sec. 5.—See notes under arts. 879, 925, 999, 1003, 1008, 1096a-1096i, 1827, Civil Statutes;
City of San Antonio V. San Antonio Public Service Co., 255 U. S. 547, 41 Sup. Ct. 42»,
65 L. BEd. —; Le Gois v. State, 83 Cr. R. 160, 204 S. W. 320. :

Sec. 6.—See notes under art. 2242, Civil Statutes; City of Aransas Pass V. Eureka
Fire Hose Mfg. Co. (Civ. App.) 227 S. W. 330.

sec. 7.—See notes under arts. 603, 610, 764, 1827, 1010, 2241, 2242, Civil Statutes;
Brazeale v. Strength (Civ. App.) 196 S. W. 247; J. L Case Threshing Mach. Co. V. Camp
County (Civ. App.) 218 S, W. 1; Galveston County v. iresham (Civ. App.) 220 S. Ww.
560; Austin Bros. v. Patton (Civ. App.) 226 S. W. 702; City of Aransas Pass V. Eureka
Fire Hose Mfg. Co. (Civ. App.) 227 S. W. 330.

Sec. 9.—See notes under arts. 1521, 3790, Civil Statutes.

Sec. 10.—See notes under arts. 2871, 2883, Civil Statutes.

ARTICLE XII
PRIVATE CORPORATIONS

See notes under art. 1130, Civil Statutes.

Sectlon 6.—See notes under arts. 582, 589, 1146, Civil Statutes; Zurn v. Mitchell
(Civ. App.) 196 S. W. 544; Commercial Guaranty State Bank v. Crews (Civ. App.) 196
S. W. 901; Kanaman V. Gahagan (Civ. App.) 231 S. W. 797.

ARTICLE XIII
SPANISH AND MEXICAN LAND TITLES

Section 5.—See notes under art. 5280, Civil Statutes.
Sec. 9.—See notes under art. 2242, Civil Statutes.

ARTICLE XIV
PUBLIC LANDS AND LAND OFFICE

Section 1.—See notes under art. 5280, Civil Statutes.

Sec. 2.—See notes under art. 5278, and notes at end of ch. 1, of Title 79, Civil Stat-
utes.

Sec. 7.—See notes under arts. 5910-5916, Civil Statutes; Koy V. Schneider, 110 Tex.
369, 221 S. W. 880.

ARTICLE XV
IMPEACHMENT

Section 1.—See art. 017, Civil Statutes.

sec. 2.—See art. 6017, Civil Statutes.

Sec. 6.—See art. 6022, Civil Statutes.

sSec. 7.—See art. 6018, Civil Statutes; notes under art. 6030, Civil Statutes.

ADDRESS
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ARTICLE XVI

GENERAL PROVISIONS

Section 1.—See art. 2287, and notes under art. 2818, Civil Statutes: Koy v. Schneider,
110 Tex. 369, 221 S. W. 850.

Sec. 2.—See art. 3096, Civil Statutes, and notes: also notes under arts. 2947, 6095c,
Civil Statutes: art. §65b, Code of Criminal Procedure

Sec. 11.—See notes under arts. 4980, 4982, Civil Statutes.

Sec. 12.—See Lowe v. State, §3 Cr. R. 134, 201 S. W. 986.

Sec. 13.—See arts. 56-70, Civil Statutes, and notes.

Sec. 15.—See notes under art. 4621, Civil Statutes.

Sec. 16.—See arts. 370, 552, Civil Statutes.

Sec. 17.—See arts. 1672, 1653, 3044a, and notes under arts. 1731. 1743, 3044a, Civil Stat-
utes; State v. Valentine (Civ. App.) 198 S. W. 1006; Lowe v. State, 8 Cr. R. 134, 201
S. W. 986; Berlew v. State (Cr. App.) 225 S. W. 518.

Sec. 18.—See notes under art. 5701, Civil Statutes.

Sec. 19.—See notes under arts. 2021, 5115, Civil Statutes. |

Sec. 20. (a) The manufacture, sale, barter and exch.ange il} thne
State of Texas, of spirituous, vinous or malt liquors or medicated bitters
capable of producing intoxication, or any other intoxicant whatever
except for medicinal, mechanical, scientific or sacramental purposes, are
each and all hereby prohibited. .

The Legislature shall enact laws to enforce this Section.

(b) Until the Legislature shall prescribe other or different regula-
tions on the subject, the sale of spirituous, vinous or malt liquors, or
medicated bitters, capable of producing intoxication, or any other in-
toxicant whatever, for medicinal purposes shall be made only in cases
of actual sickness and then only upon the prescription of a regular prac-
ticing physician, subject to the regulations applicable to sales under
prescriptions in prohibited territory by virtue of Article 598, Chapter
7, 'Title 11, of the Penal Code of the State of Texas.

(c) This amendment is self-operative and until the Legislature shall
prescribe other or different penalties, any person acting for himself or
in behalf of another, or in behalf of any partnership, corporation or as-
sociation of persons, who shall, after the adoption of this amendment
violate any part of this Constitutional provision, shall be deemed guilty
of a felony, and shall, upon conviction in a prosecution commenced,
carried on and concluded in the manner prescribed by law in cases of
felonies, be punished by confinement in the penitentiary for a period of
time not less than one year nor more than five years, without the bene-
fit of any law providing for suspended sentence. And the district courts
and the judges thereof, under their equity powers, shall have the au-
thority to issue, upon suit of the Attorney General, injunctions against
infractions or threatened infractions of any part of this constitutional
provision.

(d) Without affecting the provisions herein, intoxicating liquors are
dec_lared' to be subject to the general police power of the State; and
the Legislature shall have the power to pass any additional prohibitory
laws, or laws in aid thereof, which it may deem advisable.

(c) Liability for violating any liquor laws in force at the time of the
adoption of this amendment shall not be affected by this amendment,
and all remedies, civil and criminal, for such violations shall be pre-
served.)(Sec. 20, art. 16, adopted election May 24, 1919; proclamation

See notes under art. 2236, Civil Statutes; arts. 157, 302, 496, 58814, 801, Penal Code;

United States v. James (D. C.) 256 Fed. 102; Gearheart v. State, 81 C
2 . . 102; V. , § r. R. 540, 197 S.
‘W. 187; Ex parte Fulton, 86 Cr. R. 149, 215 S. W. 331; Ex parte Davis, 86 Cr. R. 168,



Art. 16) CONSTITUTION OF TEXAS ‘ xxxi

215 8. W. 341; Franklin v. State (Cr. App.) 227 S. W. 486: Sh §
999 8. W. 509. H aw v. State (Cr. App.)

Sec. 22.—See notes under art. 7205, Civil Statutes.

o “S;ec;}.sg&*See notes under art. 1397, Penal Code; Koy v. Schneider, 110 Tex. 369, 221

Sec. 24.—See notes under art. 6253, Civil Statutes.

Sec. 26.—See notes under arts. 4696-4699, Civil Statutes; Iolland v. Adams (Civ.
App.) 227 S. W. 512,

Sec. 28.—Sece notes under arts. 306, 3785, 3788, Civil Statutes.

Sec. 30.—See notes under art. 1920, Civil Statutes; White v. Fahring (Civ. App.) 212
B. W. 193; Cowell v. Ayers, 110 Tex. 348, 220 S. W. 764; Garrett v. Commissioners’ Court
of Limestone County (Civ. App.) 230 S. W. 1010.

Sec. 30a.—See Cowell v. Ayers, 110 Tex. 348, 220 S. W. 764, answery to certified ques-
tions conformed to (Civ. App.) 224 S. W. 1119.

Sec. 31.—See notes under arts. 5733, 5736, 5741, Civil Statutes.

Sec. 37.—See notes under arts. 5621-5639, 5644, and section 3 of the Final Title of the
Civil Statutes; Reeves v. York Engineering & Supply Co., 249 Fed. 513, 161 C. C. A.
439; McBride v. Beakley (Civ. App.) 203 S. W. 1137.

Sec. 40.—See notes under art. 985, Civil Statutes; San Antonio & A. P. Ry. Co. v.
Blair, 108 Tex. 434, 196 S. W. 1153; Welder v. Sinton Independent School Dist. (Civ.
App.) 218 S. W. 106; Torno v. Hochstetler (Civ. App.) 221 S. W. 623,

Sec. 44.—See notes under art. 2767, Civil Statutes.

Sec. 48.—See Berlew v. State (Cr. App.) 225 S. W. 518.

Sec. 49.—See notes under art. 3785, Civil Statutes.

Sec. 50.—See arts. 3785-3792, Civil Statutes, and notes, also notes under arts. 101,
1115, 2000, 2469, 3427, 5631, 7528, 7637, Civil Statutes; Murphy v. Lewis (Civ. App.) 198
S. W. 1059; Harrison v. First Nat. Bank of Lewisville (Civ. App.) 224 8. W. 269: May-
nard v. Gilliam (Civ. App.) 225 8. W. 818; Davis v. Cox (Civ. App.) 229 S. W. 987.

Sec. 51.—See art. 3786, Civil Statutes and notes, also notes under arts. 2000, 3429,
Civil Statutes: Woodward v. Sanger Bros., 246 Fed. 777, 159 C. 'C. A. 79; Dunn v. Eck-
hardt, 256 Fed. 315, 167 C. C. A. 485; Harrison v. First Nat. Bank of Lewisville (Civ.
App.) 224 S. W. 269.

Sec. 52.—See art. 3429, and notes under arts. 2469, 3420, 3422, 3424, 3425, 3427, 3786,
Civil Statutes:; Allen v. Ramey (Civ. App.) 226 S. W. 489; Ridling v. Murphy (Com.

App.) 228 S. W. 165.
Sec. 53.—See Berlew v. State (Cr. App.) 225 S, W. 518,

Sec. 59.  (a) The conservation and development of all of the natural
resources of this State, including the control, storing, preservation and
distribution of its storm and flood waters, the waters of its rivers and
streams, for irrigation, power and all other useful purposes, the recla-
mation and irrigation of its arid, semi-arid and other lands needing irri-
gation, the reclamation and drainage of its overflowed lands, and other
lands needing drainage, the conservation and development of its forest,
water and hydro-electric power, the navigation of its inland and coastal
waters, and the preservation and conservation of all such natural re-
sources of the State are each and all hercby declared public rights and
duties; and the Legislature shall pass all such laws as may be appro-
priate thereto.

(b) There may be created within the State of Texas, or the State
may be divided into, such number of conservation and reclamation
districts as may be determined to be essential to the accomplishment
of the purposcs of this amendment to the constitution, which districts
shall be governmental agencies and bodies politic and corporate with
such powers of government and with the authority to exercise such
rights, privileges and functions concerning the subject matter of this
amendment as may be conferred by law. )

(¢) The Legislature shall authorize all such indebtedness as may
be necessary to provide all improvements and the maintenance there-
of requisite to the achievement of the purposes of this amendment, and
all such indebtedness may be evidenced by bonds of such conserva-
tion and reclamation districts, to be issued under such regulations as
may be prescribed by law and shall also, authorize the levy and col-
lection within such districts of all such taxes, cquitably distributed,
as may be necessary for the payment of the interest and the creation
of a sinking fund for the payment of such bonds; and also for the main-
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tenance of such districts and improvements, and such indebtedness shall
be a lien upon the property assessed for the payment thereof; provided
the Legislature shall not authorize the issuance of any bonds or provide
for any indebtedness against any reclamation district unless such propo-
sition shall first be submitted to the qualified property tax-paying voters
of such district and the proposition adopted. (Sec. 59, art. 16, adopted
election Aug. 21, 1917; proclamation

See notes under arts. 2603, 2608b, Civil Statutes.

ARTICLE XVII
MODE OF AMENDING THE CONSTITUTION OF THIS STATE

Section 1.—See notes under art. 3036, Civil Statutes; State v. Vincent (Civ. App.)
217 8. W. 402; Hamilton v. Davis (Civ. App.) 217 8. W. 431; Koy v. Schneider, 110 Tex.
369, 218 S. W, 479,



SUPPLEMENT TO VERNON’S SAYLES’

ANNOTATED CIVIL STATUTES

OF THE

STATE OF TEXAS

TITLE 1

ADOPTION
Art. Art,
1. How heir adopted. . 4. Parents thereafter barred, etc.
2. Rights of adopted heir. 5. Right of adopted child to support, etc.
8. Parents may transfer authority, etc.,

how.

Article. 1. [1] How heir adopted.

Nature of relation..—When adopted person acquires property -by descent from his
adopter, it is not because he is a child of the adopter, but because arts. 1, 2, put him in
position of child with respect to inheritance. State v. Yturria, 109 Tex. 220, 204 S. W.
315, L. R. A. 1918F, 1079, reversing judgment (Civ. App.) 189 S. W. 291.

Agreement for adoption—Sufficiency.—Where an instrument of adoption executed by
a husband was not valid, and the wife on leaving him took with her the child sought to
be adopted, the husband had no authority to take the child from his wife, and was under
no obligation to maintain or support it. Royal Neighbors of America v. Fletcher (Civ.
App.) 230 S. \V. 476.

An instrument reciting that a member of a fraternal insurance order adopted an in-
fant followed by the words ‘‘subscribed and sworn to before me,” with the signature of a
justice of the peace and ex officio notary, is not valid as an instrument of adoption. with-
in this article, in that it was not witnessed or acknowledged, so as to be admissible to reg-
istration, as in case of a deed; the jurat of the justice not reciting that it was subscribed
and sworn to by the adoptive parent. Id.

General reputation.—Plaintiff could not prove legal adoption by general reputation
of adoption. Lane v. Sanders (Civ. App.) 201 S. W. 1018.

Clvil and common law.—Adoption was unknown to common law, but was recognized
from earliest days in civil law, under which it created relation of parent and child, with
resultant rights and duties. State v. Yturria, 109 Tex. 220, 204 S. W. 315, I. R. A.
1918F, 1079, reversing judgment (Civ. App.) 189 S. W. 291,

Recording.—Under this article, the filing of the instrument constitutes the act of adop-
tion, and not merely evidence of it, and without such filing there is no adoption and no
legal rights conferred. Sanders v. Lane (Com. App.) 227 S. W. 946.

Art. 2. [2] Rights of adopted heir.

Inheritance by adopted child.—When adopted person acquires property by descent from
his adopter, it is not because he is a child of the adopter, but because this article and the
preceding article put him in position of child with respect to inheritance. State v. Ytur-
ria, 109 Tex. 220, 204 S. W. 315, L. R. A. 1918F, 1079, reversing judgment (Civ. App.)
189 S. W. 291.

Adoption does not constitute person member of family, nor confer privileges or im-
pose duties of parent and child, but merely puts adopted person in position, with respect
to succession to estate of adopter, that natural child would occupy, except that, as against
child born in wedlock, adopted person cannot take more than one-fourth. Harle v. Harle,
109 Tex. 214, 204 S. W. 317, reversing judgment (Civ. App.) 166 S. W. 674,

Art. 3. Parents may transfer authority, etc.,, how.—The parent or
parents of a child who is to be adopted, as provided in Articles 1 and 2 of
this Title, may, by an instrument in writing, duly signed and authenticat-
ed or acknowledged as deeds are required to be, or where such parent or
parents have voluntarily abandoned such child and left such child to the

22 Sere.V.S.C1v.ST.TEX.—1
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care of others, for a period of at least three years, or voluntarily left such
child to be cared for by charity, for a period of at least three years, and
such child shall be adopted as provided in Articles 1 and 2 of this Title,
shall be held to have transferred their parental authority and custody
over said child so adopted to the party so adopting such child. [Acts
1907, p. 103; Acts 1920, 360th Leg. 3d C. S., ch. 62, § 1, amending art. 3,
Rev. Civ. St. 1911.]

Took effect 90 days after June 18, 1920, date of adjournment.

Art. 4. Parents thereafter barred, etc.—After the execution of such
an instrument of writing duly acknowledged or authenticated, as afore-
said, or after having abandoned such child for a period of at least three
vears, and after the adoption of such child by another, the parents shall
thereafter be barred from exercising any authority, control or custody
over the person of such child or its estate, as against the party so adopt-
ing him. [Acts 1907, p. 103; Acts 1920, 36th Leg. 3d C. S, ch. 62, § 1,
amending art. 4, Rev. Civ. St. 1911.]

Powers of court.—District court, in suit over custody of minor children by maternal
grandmother against grandaunt, has authority to require adoptive parents of little girl,
grandaunt and her husband, to allow child to visit in home of grandmother, where she
might see her brothers and sister. Kirby v. Morris (Civ. App.) 198 S. W. 995,

Art. 5. Right of adopted child to support, etc.
See Royal Neighbors of America v. Fletcher (Civ. App.) 230 S. W. 476, note under

art. 1.
9
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TITLE 2
AFFIDAVITS, OATHS AND AFFIRMATIONS

Art. Art,
9. Form of oath, etc. 12. Al affidavits must be in writing and
10. Oaths, etc., generally, who to adminis- signed.

ter. 13. Officers authorized to take affidavits.

11. Affidavit may be by agent or attorney.
Article 9. [3] [3] Form of oath, etc.

By corporation.—In +view of arts. 4928-4964, 5504, corporations may make affidavits
through their officers and agents when such affidavits are required. Simmons v. Camp-
bell (Civ. App.) 213 S. W. 338.

Art. 10. [4] [4] Oaths, etc., generally by whom administered.

Justice of the peace.—Under this article, because complaint charging defendant with
gaming was sworn to by sheriff before justice of the peace, that of itself did not give jus-
tice jurisdiction to try case. Wrenn v. State, 82 Cr. R. 642, 200 S. W. 844,

Deputies.—While the general rule is that a deputy may do what his principal officer
might, the deputy cannot verify in the name of his principal where a duty such as taking
oaths pertains to the deputy individually. Goodman v. State, 85 Cr. R. 279, 212 S. W. 171.

Art. 11. [5] [5] Affidavit may be made by agent or attorney.

Knowledge of facts.—Under this article an affidavit for a continuance because of the
absence of material witnesses may be made by the applicant’s attorney, and he need not
state that he had personal knowledge of the matters therein stated. Doll v. Mundine, 84
Tex. 315, 19 S. W, 39%4.

Partners.—Any member of partnership has authority to make affidavit for firm in
all matters and suits where required. Davidson v. Jones, Sullivan & Jones (Civ. App.) 196
S. W. 571,

Poverty affidavit.—Where judgment for husband and wife was reversed, and cause re-
manded, with costs Lo appellant, the filing of wife’s affidavit of inability to pay costs or
give security, in which she did not purport to act as husband’s agent, as authorized by
this article, but merely excused his failure to join therein, was not sufficient compliance
with art. 1635, requiring such affidavit by ‘“party against whom costs are adjudged,” to
warrant issuance of mandate without costs; the affidavit of all parties being necessary
under the statute. Hambleton v. Dignowity (Civ. App.) 213 S. 'W. 957,

Art. 12, [6] [6] All affidavits must be in writing, and signed.

Sufficiency in general.—Under this article, an instrument which is neot signed by the
afliants, and which does not recite that the necessary oath was administered to them, is
not an affidavit. Gordon v. State, 29 Tex. App. 410, 16 S. W. 337.

Art. 13. [7] [7] Officers authorized to take affidavits.

Cited, O’Bryan v. State, 27 Tex. App. 339, 11 S. W. 443.

Authority of attorney of interested party.—A purported bystander’s bill of exceptions
sworn to before the defendant’s attorney can in no circumstances be considered. Bostick
v. State, 81 Cr. R. 404, 195 S. W. 862; Same v. State, 81 Cr. R. 412, 195 S. W. 863; Ex
parte Bostick, 81 Cr. R. 411, 196 S. W. 531.

Denial of an application for a continuance, complying with the statute and setting
out material evidence, on ground that appellant was illegally sworn by one of his attor-
neys, where no objection thereto was taken, was improper. Waites v. State, 82 Cr. R.
501, 200 S. W. 380.

An afiidavit attached to a motion for new trial cannot be taken by attorney for ac-
cused. Ingram v. State, 83 Cr. R. 215, 202 S. W. 741,

If art. 4649, requiring that petitions for injunctions be verified, applies to a divorce
proceeding, wherein district court, by art. 4639, has special authority to make temporary
orders respecting property of parties, verification of petition for divorce, irregular in that
it was before notary public who was an attorney of record, is subject to amendment, and
does not defeat jurisdiction of district court to enter order prohibiting disposition of prop-
erty of community estate. Ex parte Gregory, 85 Cr. R. 115, 210 S. W. 204.

However improper it may be, an attorney who is a notary may swear his client to an
aflidavit for an attachment. Lundy v. Little (Civ. App.) 227 S. W, 538.

3
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TITLE 2A
AGRICULTURE
Chap. (‘hap.
1. Commercial fertilizers. 8. Agricultural seeds.
4. Experimental stations. 9. International trading corporations.

7A. Co-operative marketing associations.

CHAPTER ONE’
COMMERCIAL FERTILIZERS

Article 14c. Duties and powers of state chemist, etc.
Cited, Ex parte White, 82 Cr. R. 85, 198 S. W. 583.

CHAPTER FOUR

EXPERIMENTAL STATIONS

Art.
14pp. [Superseded.]

j\f; Government of substations; composi-
tion and appointment of board.

Article 14p. Government of sub-stations; composition and appoint-
ment of board.—The Board consisting of the Lieutenant Governor and
three members whom the Governor is authorized to appoint, and which
Board is authorized and empowered to govern, manage and control sub-
experiment stations to make experiments and conduct investigations in
planting and growing agricultural and horticultural crops and soils, and
the Dbreeding, feeding and fattening of livestock for slaughter, is hereby
abolished and the authority, duties, powers and functions of said Board
shall hereafter vest in and be had and performed by the Board of Direct-
ors of the Agricultural and Meéhanical College of Texas to be exercised
through the proper agency or agencies. [Acts 1913, S.S.p.98,§1; Acts
1921, 37th Leg. 1st C. S., ch. 45, § 1.]

Effective Nov. 15, 1921,

Art. 14pp.
Superseded by Acts 1921, 37th Leg. 1st C. S., ch. 45, ante, art. 14p.

CHAPTER SEVEN A
CO-OPERATIVE MARKETING ASSOCIATIONS

Art.

143%k. Declaration of policy.

1413kk. Definitions.

1411, Who may organize.

14341l. Purposes.

141%,m. Preliminary investigation.

141,mm. Powers.

14%n. Members.

l1414nn. Articles of incorporation.

143%0. Amendments to articles of incorpo-
ration.

14%00. By-laws.

1415p. General and special meetings;
called.

how

Art.
14%pp. Directors; election.
14%q. Election of officers.

14%qq. Stock; membership certificates;

when issued; voting; liability;
iimitations on transfer and own-
ership.

14%r. Removal of officer or director.

14%rr. Referendum.

14%s. Marketing contract.

14%ss. Purchasing business of other as=o-
ciations etc.; payment; stock is-
sued.

1412t. Annual reports,



Chap. 7A)

Art.
143tt. Conflicting laws not to apply.
143%u. Officers and agents to give bond; lia-
bility on failure to require bond.
14%uu, Interest in other corporations or
associations.
14%v. Contracts and agreements with oth-
er associations,
14%vv. Associations heretofore organized
may adopt the provisions of this
act.

AGRICULTURRE

Art. 143.mm

Art.

14%w. Breach of marketing contract of co-
operative association; spreading
false reports about the finances
or management thereof.

14%ww. Associations not in restraint of
trade.

14%x. Constitutionality.

1415xx. Application of general ccrporation

laws.

14%y. Annual license fee.

1414vy. Filing fees.

Article 1414k. Declaration of policy.—In order to promote, foster
and encourage the intelligent and orderly marketing of agricultural prod-
ucts through co-operation and to eliminate speculation and waste; and
to make the distribution of agricultural products as direct as can be effi-
ciently done between producer and consumer; and to stabilize the mar-
keting problems of agricultural products, this Act is passed. [Acts 1921,
37th Leg., ch. 22, § 1.]

Took effect March 1, 1921,

Art. 1414kk. Definitions.—Definitions, as used in this Act:

(a). The term “agricultural products” shall include horticultural,
viticultural, forestry, dairy, livestock, poultry, bee and anv farm and
ranch products;

(b). The term “member” shall include actual members of associa-
tions without capital stock and holders of common stock in associations
organized with capital stock;

(c). The term “association” means any corporation organized under
this Act; and

(d). The term “person” shall include individuals, firms, partnerships.

corporations and associations.
: Associations organized hereunder shall be deemed non-profit, inas-
much as they are not organized to make profits for themselves, as such,
or for their members, as such, but only for their members as producers.

This Act shall be referred to as the “Co-operative Marketing Act.”
[1d., § 2.]

Art. 1414]. Who may organize.—Five or more persons engaged in
the production of agricultural products may form a non-profit, co-opera-
tive association, with or without capital stock, under the provisions of
this Act. " [Id., § 3.]

Art. 1415]l. Purposes.—An association may be organized to engage
in any activity in connection with the marketing or selling of the agri-
cultural products of its members, or with the harvesting, preserving, dry-
ing, processing, canning, packing, storing, handling, shipping, or utiliza-
tion thereof, or the manufacturing or marketing of the by-products there-
of; or in connection with the manufacturing, selling or supplying to its
members of machinery, equipment or supplies; or in the financing of
the above enumerated activities; or in any one or more of the activities
specified herein. [Id., § 4.]

Art. 141.m. Preliminary investigation.—FEvery group of persons
contemplating the organization of an association under this Act, is urged
to communicate with the Commissioner of the State Markets and Ware-
house Department, who will inform it, whatever a survey of the market-
ing conditions affecting the commodities to be handled by the proposed
association indicates regarding probable success. [Id., § 5.]

Art. 141,mm. Powers.—Fach association incorporated under this
Act shall have the following powers:

(a). To engage in any activity in connection with the marketing,

selling, harvesting, preserving, drying, processing, canning, packing, stor-
5
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ing, handling or utilization of any agricultural products produced or de-
livered to it by its members, or the manufacturing or marketing of the
by-products thereof or in connection with the purchase hiring, or use by
its members of supplies, machinery or equipment, or in the financing of
any such activities; or in any one or more of the activities specified in
this Section. No association, however, shall handle the agricultural prod-
ucts of any non-member.

(b). To borrow money and to make advances to mémbers.

(c). 'To act as the agent or representative of any member or mem-
bers in any of the above mentioned activities.

(d). To purchase or otherwise acquire, and to hold, own and exercise
all rights of ownership in, and to sell, transfer, or pledge shares of the
capital stock or bonds of any corporation or association engaged in any
related activity or in the handling or marketmc of any of the products
handled by the association.

(e). To establish reserves and to invest the funds thereof in bonds or
such other property as may be provided in the by-laws.

(f). To buy, hold and exercise all privileges of ownership, over such
real or personal property as may be necessary or convenient for the con-
ducting and operation of any of the business of the association or inci-
dental thereto.

(¢). To do each and everything necessary, suitable or proper for the
accomplishment of any one of the purposes or the attainment of any one
or more of the objects herein enumerated; or conducive to or expedient
for the interest or benefit of the association; and to contract according-
ly; and in addition to exercise and possess all powers, rights and privi-
leges necessary or incidental to the purposes for which the association
is organized or to the activities in which it is engaged; and in addition,
any other rights, powers and privileges granted by the laws of this State
to ordinary corporations, except such as are inconsistent with the express
provisions of this Act; and to do any such thing anywhere. [Id, § 6.]

Art. 1414n. Members.—(a) Under the terms and conditions pre-
scribed in its by-laws, an association may admit as members, or issue
common stock, only to persons engaged in the production of the agricul-
tural products to be handled by or through the association, including the
lessees and tenants of land used for the production of such products and
any lessors and landlords who receive as rent part of the crop raised on
the leased premises.

(b). If a member of a non-stock anocxatxon be other than a natural
person, such member may be presented by any mndividual, associate off-
cer or member thereof, duly authorized in writing.

(¢). Omne association orgamzed hereunder may become a member or

stock-holder of any other association or associations organized here-
under. [Id., § 7.]

Art. 1414nn.  Articles of incorporation.—Fach association formed
under this Act must prepare and file Articles of incorporation, setting
forth:

(a). The name of the association.

(b). The purposes for which it is formed.

(¢). The place where its principal business will be transacted.

(d). The term for which it is to exist, not exceeding fifty (50) years.

. The number of directors thereof which must not be less than
five (5) and may be any number in excess thereof, and the term of office
of such directors.

(f). 1If organized without capital stock, whether the property rights
and interests of each member shall be equal or unequal; and if unequal,
the Articles shall set forth the general rule or rules applicable to all mem-
bers by which the property rxghts and interests, respectively, of each

6



Chap. 7A) AGRICULTURE Art. 14400

member may and shall be determined and fixed; and the association shall
have the power to admit new members who shall be entitled to share in
the property of the association with the old members, in accordance with
such general rule or rules. This provision of the Articles of incorporation
shall not be altered, amended, or repealed except by the written consent
or the vote of three-fourths of the members.

g). If organized with capital stock, the amount of such capital stock
and the number of shares into which it is divided and the par value there-
of. The capital stock may be divided into preferred and common stock.
If so divided, the Articles of incorporation must contain a statement of
the number of shares of stock to which preference is granted and the
number of shares of stock to which no preference is granted and the
nature and extent of the preference and privileges granted to each.

The Articles must be subscribed by the incorporators and acknowl-
edged by one of them before an officer authorized by the law of this State
to take and certify acknowledgments of deeds and conveyances; and
shall be filed in accordance with the provisions of the general corporation
law of this State; and when so filed the said Articles of incorporation, or
certified copies thereof, shall be received in all the courts of this State,
and other places, as prima facie evidence of the facts contained therein,
and of the due incorporation of such association. A certified copy of the
Articles of incorporation shall also be filed with the Commissioner of the
State Department of Markets and Warehouses. [Id., § 8]

Art. 14140. Amendments to articles of incorporation.—The Articles
of incorporation may be altered or amended at any regular meeting or at
any special meeting called for that purpose. An amendment must first
be approved by two-thirds of the directors and then adopted by a vote
representing a majority of all the members of the association. Amend-
ments to the Articles of incorporation when so adopted shall be filed in

accordance with the provisions of the general corporation law of this
State. [Id., § 9.]

Art. 141500. By-laws.—FEach association incorporated under this
Act must, within thirty (30) days after its incorporation, adopt for its
government and management, a code of by-laws, not inconsistent with
the powers granted by this Act. A majority vote of the members or
stock-holders, or their written assent, is necessary to adopt such by-laws.
Each association under its by-laws may also provide for any or all of the
following matters:

(a). The time, place and manner of calling and conducting its meet-
ings.

(b). The number of stock-holders or members constituting a
quorum,

(c). The right of members or stock-holders to vote by proxy or by
mail, or by both, and the conditions, manner and effects of such votes.

(d). The number of directors constituting a quorum.

(e). The qualifications, compensation and duties and term of office
of directors and officers; time of their election and the mode and man-
ner of giving notice thereof.

(f). Penalties for violations of the by-laws.

(g). The amount of entrance, organization and membership fees,
if any; the manner and method of collection of the same, and the pur-
poses for which they must be used.

(h) The amount which each member or stock-holder shall be re-
quired to pay annually or from time to time, if at all, to carry on the busi-
ness of the association; the charge, if any, to be paid by each member
or stock-holder for services rendered by the association to him and the
time of payment and the manner of collection; and the marketing con-

1
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tract between the association and its members or stock-holders which
every member or stock-holder may be required to sign.

(i). The number and qualification of members or stock-holders of
the association and the conditions precedent to members of ownership of
common stock; the method, time and manner of permitting members to
withdraw or the holders of common stock to transfer their stock; the
manner of assignment and transfer of the interest of members, and of
the shares of common stock; the conditions upon which, and time when
membership of any member shall cease. The automatic suspension of
the rights of a member when he ceases to be eligible to membership in
the association, and mode, manner and effect of the expulsion of a mem-
ber; manner of determining the value of a member’s interest and provi-
sion for its purchase by the association upon the death or withdrawal of
a member or stock-holder, or upon the expulsion of a member or forfei-
ture of his membership, or, at the option of the association, by cenclusive
appraisal by the board of directors. In case of the withdrawal or expul-
sion of a member the board of directors shall equitably and conclusively
appraise his property interests in the association and shall fix the amount
there in money, which shall be paid to him within one year after such ex-
pulsion or withdrawal. [Id., § 10.]

Art. 141%p. General and special meetings; how called.—In its by-
laws each association shall provide for one or more regular meetings an-
nually. The board of directors shall have the right to call a special
meeting at any time, and ten per cent of the members or stock-holders
may file a petition stating the specific business to be brought before
the association and demand a special meeting at any time. Such meet-
ing must thereupon be called by the directors. Notice of all meetings,
together with a statement of the purposes thereof, shall be mailed to
each member at least ten days prior to the meeting; provided, however,
that the by-laws may require instead that such notice may be given by
publication in a newspaper of general circulation published at the princi-
pal place of business of the association. [Id., § 11.]

Art. 1414pp. Directors; election—The affairs of the association
shall be managed by a board of not less than five directors, elected by
the members or stock-holders from their own number. The by-laws may
provide that the territory in which the association has members shall
be divided into districts and that the directors shall be elected accord-
ing to such districts. In such a case the by-laws shall specify the num-
ber of directors to be elected by each district, the manner and method of
re-apportioning the directors and of re-districting the territory covered
by the association. The by-laws may provide that primary elections
should be held in each district to elect the directors apportioned to such
districts and the result of all such primary elections must be ratified by
the next regular meeting of the association.

An association may provide a fair remuneration for the time actually
spent by its officers and directors in its service. No director, during the
term of his office, shall be a party to a contract for profit with the as-
sociation differing in any way from the business relations accorded regu-
lar members or holders of common stock of the association, or to any
ggheg kind of contract differing from terms generally current in that

istrict.

When a vacancy on the board of directors occurs, other than by ex-
piration of term, the remaining members of the board, by a majority
vote, shall fill the vacancy, unless the by-laws provide for an election of
directors by district. In such a case the board of directors shall imme-
diately call a special meeting of the members or stock-holders in that
district to fill the vacancy. [Id., § 12.]

8
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Art. 1414,q. .Election of officers.—The directors shall elect from
their number a president and one or more vice-presidents. They shall
also elect a secretary and treasurer, who need not be directors, and they
may combine the two latter offices and designate the combined office as
secretary-treasurer, The treasurer may be a bank or any depository,
and as such shall not be considered as an officer but as a function of the
board of directors. In such case the secretary shall perform the usual
accounting duties of the treasurer, excepting that the funds shall be de-
posited only as authorized by the board of directors. [Id., § 15(13).]

Art. 1414,qq. Stock; membership certificates; when issued; vot-
ing; liability; limitations on transfer and ownership.—When a member
of an association established without capital stock, has paid his member-
ship fee in full, he shall receive a certificate of membership.

No association shall issue stock to a member until it has been fully
paid for. The promissory notes of the members may be accepted by
the association as full or partial payment. The association shall hold
the stock as security for the payment of the note, but such retention as
security shall not affect the members’ right to vote.

Except for debts lawfully contracted.between him and the associa-
tion, no member shall be liable for the debts of the association to an
amount exceeding the sum remaining unpaid on his membership fee or
his subscription to the capital stock, including any unpaid balance on
any promissory notes given in payment thereof.

No stock-holder of a co-operative association shall own more than
one-twentieth of the issued common stock of the association; and an
association, in its by-laws, may limit the amount of common stock which
one member may own to any amount less than one-twentieth of the is-
sued common stock.

No member or stock-holder shall be eutitled to more than one vote.

Any association organized with stock under this Act may issue pre-
ferred stock, with or without the right to vote. Such stock may be re-
deemable or retirable by the association on such terms and conditions as
may be provided for by the Articles of incorporation and printed on the
face of the certificate.

The by-laws shall prohibit the transfer of the common stock of the
association to persons not engaged in the production of the agricultural
products handled by the association, and such restrictions must be print-
ed upon every certificate of stock subject thereto.

The association may at any time except when the debts of the asso-
ciation exceed fifty per cent. (50%) of the assets thereof, buy in or pur-
chase its common stock at book value thereof as conclusively determined
by the board of directors and pay for it in cash within one (1) year there-
after. [Id., § 14.]

Art. 1415r. Removal of officer or director.—Any member may bring
charges against an officer or director by filing them in writing with the
secretary of the association, together with a petition signed by ten per
cent of the members, requesting the removal of the officer, or director in
question. The removal shall be voted upon at the next regular or special
meeting of the association, and by a vote of a majority of the members,
the association may remove the officer or director and fill the vacancy.
The director or officer against whom such charges have been brought
shall be informed in writing of the charges previous to the meeting and
shall have an opportunity at the meeting to be heard in person or by
counsel and to present witnesses; and the person or persons bringing
the charges against him shall have the same opportunity.

In case the by-laws provide for election of directors by districts with
primary elections in each district, when the petition for removal of a di-
rector must be signed by twenty per cent of the members residing in the

9
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district from which he was elected. The board of directors must call a
special meeting of the members residing in that district’ to consider the
removal of the director. By a vote of the majority of the members of
that district, the director in question shall be removed from office. [Id.,

§ 15.]

Art. 1414rr. Referendum.—Upon demand of one-third of the entire
board of directors, any matter that has been approved or passed by the
board must be referred to the entire membership or the stockholders for
decision at the next special or regular meeting, provided, however, that
a special meeting may be called for the purpose. [Id., § 16.]

Art, 141%4s. Marketing contract.—The association and its members
may make and execute marketing contracts, requiring the members to
sell, for a period of time, not over ten years, all or any specified part of
their agricultural products or specified commodities, exclusively to or
through the association or any facilities to be created by the association.
The contract may provide that the association may sell or resell the
products of its members, with or without taking title thereto; and pay
over to its members the re-sale price, after deducting all necessary sell-
ing, overhead and other costs and expenses, including interest on pre-
ferred stock, not exceeding eight per cent per annum, and reserves for
retiring the stock, if any, and other proper reserves; and interest not ex-
ceeding eight per cent per annum upon common stock.

The by-laws and the marketing contract may fix, as liquidated dam-
ages, specific sums to be paid by the member or stock-holder to the as-
sociation upon the breach by him of any provisions of the marketing
contract regarding the sale or delivery or with-holding of products; and
may further provide that the member will pay all costs, premiums for
bonds, expenses and fees in case any action is brought upon the contract
by the association; and any such provisions shall be valid and enforce-
able in the courts of this State.

In the event of any such breach or threatened breach of such market-
ing contract by a member, the association shall be entitled to an injunc-
tion to prevent the further breach of the contract, and to a decree of spe-
cific performance thereof. Pending the adjudication of such an action
and upon filing a verified complaint showing the breach or threatened
breach, and upon filing a sufficient bond, the association shall be entitled
to a temporary restraining order and preliminary injunction against the
member. [Id., § 17.]

Art. 1414ss. Purchasing business of other associations, etc.; pay-
ment; stock issued.-~Whenever an association organized hereunder
with preferred capital stock, shall purchase the stock or any property,
or any interest in any property of any person, firm, or corporation or as-
sociation, it may discharge the obligations so incurred, wholly or in part,
by exchanging for the acquiring interest, shares of its preferred capital
stock to an amount which at par value would equal a fair market value
of the stock or interest so purchased, as determined by the board of di-
rectors. In that case the transfer to the association of the stock or in-
terest purchased shall be equivalent to payment in cash for the shares
of stock issued. [Id., § 18.]

Art. 1414t. Annual reports—Fach association formed under this
Act shall prepare and make out an annual report on forms furnished by
the Commissioner of Markets and Warehouses, containing the name of
the association, its principal place of business and a general statement of
its business operations during the fiscal year, showing the amount of cap-
ital stock paid up and the number of stock-holders of a stock association
or the number of members and amount of membership fees received, if a

10



Chap. 7A) AGRICULTURE Art. 141.vv

non-stock association; the total expenses of operation; the amount of
its indebtedness, or liability, and its balance sheets. [Id., § 19.]

Art. 1414tt. Conflicting laws not to apply.—Any provisions of this
law which are in conflict with this Act shall not be construed as applying
to the associations herein provided for. [Id., § 20.]

Art. 14%4u. Officers and agents to give bond; liability on failure to
require bond.—FEach aund all officers, employés and agents, handling
funds or property of the corporations created under the provisions of
this Act, or any property or funds of any person placed under the control
of or in the possession of said corporation, shall be required to execute
and deliver to the corporation a bond, for the benefit of all members of
said corporation, conditioned upon the faithful performance of the duties
and obligations of such person, and further conditioned that such person
shall fdithfully account tfor anyv and all funds, moneys and property com-
ing into his or her hands or possession, by reason of such office or em-
ployment, and shall promptly remit to the person, or persons, entitled to
receive the same, all moneys which may come into his possession by vir-
tue of being such officer. emplovee or agent, and in case of sale or failurce
to sell any products under the care of and in the possession of such offi-
cer, employee or agent, that he shall promptly make a true and correct
report of said sale, or in case of failure to sell, the reasons why said sale
is not made.

In case the officers and directors of any corporation authorized to
be created under the provisions of this Act, shall fail to have all officers,
employees and agents handling such funds or property, execute the bond
provided for herein, each and all of said officers and directors shall be
personally liable for all losses occasioned by such failure, and which
might have been recovered on said bond. [Id, § 21.]

Art. 1414uu. Interest in other corporations or associations.—An as-
sociation may organize, form, operate, own, control, have an interest in,
own stock of, or be a member of any other corporation or corporations,
with or without capital stock, and engaged in preserving, drying, press-
ing, canning, packing, storing, handling, shipping, utilizing, manufactur-
ing, marketing or selling of the agricultural products handled by the as-
sociation, or the by-products thereof. If such corporations are ware-
housing corporations, thev may issue legal warehouse receipts to the as-
sociation or to any other person and such legal warehouse receipts shall
be considered as adequate collateral to the extent of the current value of
the commodity represented thereby. In case such warehouse is licensed
or licensed and bonded under the laws of this State or the United States,
its warehouse receipts shall not be challenged or discriminated against
because of ownership or control, wholly or in part, by the association.
[Id., § 22.]

Art. 141,v. Contracts and agreements with other associations.—
Any association may, upon resolution adopted by its board of directors,
enter into all necessary and proper contracts and agreements and make
all necessary and proper stipulations, agreements and contracts and ar-
rangements with any other co-operative corporation, association or as-
sociations, formed in this or any other State for the co-operative and
more economical carrying on of its business, or any part or parts thereof.
Any two or more associations may, by agreement between them, unite
in employing and using or may separately employ and use the same
methods, means and agencies for carrying on and conducting their re-
spective businesses. [1d., § 23.]

_ Art. 1414vv. Association heretofore organized may adopt the pro-
visions of this act.—Any corporation or association organized under pre-
11
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viously existing statutes, may by a majority vote of its stock-holders or
members be brought under the provisions of this Act by limiting its
membership and adopting the other restrictions as provided herein. It
shall make out in duplicate a statement signed and sworn to by its di-
rectors, upon forms supplied by the Secretary of State, to the effect that
the corporation or association has by a majority vote of its stock-holders
or members decided to accept the benefits and be bound by the provi-
sions of this Act. Articles of incorporation shall be filed as required in
Section 8 [Art. 1414nn], except that they shall be signed by the members
of the board of directors. The filing fee shall be the same as for filing an
amendment to Articles of incorporation. [Id., § 24.]

Art. 1414w. Breach of marketing contract of co-operative associa-
tion; spreading false reports about the finances or management thereof.
—Any person or persons or any corporation whose offices or employees
knowingly induces or attempts to induce any member or stock-holder of
an association organized hereunder to breach his marketing contract
with the association, or who maliciously and knowingly spreads false re-
ports about the finances or management thereof shall be liable to the as-
sociation aggrieved thereby in a civil suit for damages suffered in three
times the amount of actual damage proven, for each offense. [Id., § 25.]

Art. 1414,ww. Associations not in restraint of trade.—No associa-
tion organized hereunder shall be deemed to be a combination in re-
straint of trade or an illegal monopoly; or an attempt to lessen compe-
tition or fix prices arbitrarily; nor shall the marketing contracts or
agreements between the association and its members nor any agreements
authorized in this Act be considered illegal or in restraint of trade. [Id.,
§ 26.]

Art. 1414,x. Constitutionality.—If any section of this Act shall be
declared unconstitutional for any reason, the remainder of the Act shall
not be affected thereby. [Id., § 27.]

Art. 1414xx. Application of general corporation laws.—The provi-
sions of the general corporation laws of this State, and all powers and
rights thereunder shall apply to the associations organized hereunder,
except where such provisions are in conflict with or inconsistent with
the express provisions of this Act. [Id., § 28.]

Art. 1415y, Annual license fee.—Fach association organized here-
under shall pay an annual license fee of ten dollars ($10.00) but shall be
exempt from all franchise or license taxes. [Id., § 29.]

Art. 14l4yy. Filing fees—TFor filing Articles of incorporation, an
association organized hereunder shall pay ten dollars ($10.00) and for
-filing an amendment to the Articles, two dollars and fiity cents ($2.50).
11d., § 30.]

CHAPTER EIGHT
AGRICULTURAL SEEDS

Art, Art.

14%. Agricultural seeds defined. 14%g. Actions by buyer against seller for

143a. Statements attached to packages; damages must be based upon sam-
contents. ples examined and tested; accrued

14%b. Statements attached to packages of rights; sales between farmers.
mixed seeds; contents. 14%h. Results of analysis and tests may be

14%c. Seeds excepted from operation of act, published in report of Commis-

14%d. Test or analysis of seed; conduct of. sioner.

14%e. Samples of seed for examination and 1431, Annual appropriation; use of with
test; report of result. fees for enforcement of act.

14%f. Enforcement of act by Commissioner 14%j. Definitions,
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Article 1434. Agricultural seeds defined.—For the purpose of this
Act agricultural seeds are defined as the seeds of alfalfa, Irish potatoes
and sweet potatoes, clovers, corn, cotton, saccharine, sorghums, non-sac-
charine sorghums, broom corn, small grains, (including rice), cowpeas,
soybeans, velvet beans, peanuts, vetch, rape, millet, Johnson grass, Ber-
muda grass, Kentucky blue grass, orchard grass, sudan grass, onion and

Rhodes grass, which are to be used for sowing or seeding purposes.
[Acts 1919, 36th Leg. 2d C. S., ch. 62, § 1.]

Took effect Oct. 27, 1919.

Art. 1434a. Statements attached to packages; contents.—Agricul-
tural seeds, except as herein otherwise provided, which are offered or
exposed for sale within this State for seeding purposes, in lots of ten (10)
pounds or more, shall bear a plainly written or printed statement in the
English language stating:

(a) Commonly accepted name of agricultural seed.

(b) Correct weight in pounds and ounces.

(¢) Name of State where seed was grown, and if unknown, a state-
ment that the locality where grown is unknown.

(d) Approximate percentage of germible seed as determined by ger-
mination test and date on which germination test was made.

Name and address of person, firm or party or agency making the
germination test, provided however, that the statement shall not be a
basis for prosecution under this Act.

(e) Name and address of vendor.

(1) The approximate percentage, by weight, or purity, meaning free-
dom of such agricultural seed from foreign matter and irom other seed
distinguishable by their appearance.

(g) The approximate total percentage, by weight, of weed seeds or
other foreign matter.

(h) The name and the approximate number per pound of each kind
of the seed of the following named noxious weeds which are present at
the rate of, or in excess of, one such noxious weed seed in five (5) grams
of agricultural seed. Such noxious weed seed are defined as seeds of dod-
der (cascuta, various species), bind, weed or wild morning glory (con-
volvulus, various species), blue weed (helianthus cilistus), wire grass
(Pasplum distichum). Bermuda grass, (cynodon dactylon L.) Johnson
grass, (Andropogan Halotensis), and all other seeds or foreign matter
known (by science), to be noxious are hereby defined as noxious weed
seeds. [Id., § 2.]

Art. 1434b. Statements attached to packages of mixed seeds; con-
tents.—Mixtures of seeds offered or exposed for sale within the State for
seeding purposes, in lots of ten (10) pounds or more, containing one or
more kinds of the agricultural seeds defined in Section 2 of this Act [Art.
1437a] in excess of five per centum, by weight, of the total mixture, shall
bear a plainly written or printed statement in English language, stating :

(a) That such seed is a mixture.

(b) The approximate percentage, by weight of inert matter.

(c) The requirements providing in paragraphs (c), (g) and (h) of
Section 2 [Art. 1434a], of this Act. [Id., § 3.]

Art. 1434c. Seeds excepted from operation of act.—The provisions -
of this Act shall not apply to agricultural seeds, or mixtures of seeds, as
defined in Section 3, of this Act [Art. 1434b], when plainly labeled, “not
clean seed,” or “not tested seed” nor “seeds sold to merchants to be re-
cleansed before being sold or exposed for sale for seeding purposes, or
when in storage for the purpose of recleaning.” [Id., § 4.]

Art. 1434d. Test or analysis of seed; conduct of.—The percentage of
purity of agricultural seed and the mixture as defined in this Act, and oth-
13
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er percentages required by this Act, shall be based upon a test or analy-
sis, conducted either by the Commissioner of Agriculture, or his Assist-
ants, or by the Vendor of the agricultural seed, or “mixture,” or hx.s
agents; provided that such test or analysis made by the vendor or his
agents shall conform to the reasonable regulations which said Cqmmls-
sioner of Agriculture is hereby authorized and directed to prescribe, or
shall conform to the reasonable regulations or methods of testing adopt-
ed or used by the Association of Official seed analysis of the United
States Department of Agriculture. [Id., § 5.]

Art. 1434e. Samples of seed for examination and test; fees for; re-
port of result.—\Whoever buys or sells agricultural seeds, defined in Sec-
tion 1, of this Act [Art. 1434], or mixtures of seeds as provided in Sec-
tion 3, of this Act [Art. 1434b], for the use in this State for seeding pur-
poses, may submit fair samples of such seeds to the Commissioner of
Agriculture for examination, and test of purity and of viability, and said
Commissioner of Agriculture shall cause such examination and test to be
promptly made, and report thereon, and return to the sender. For the
test of purity, said Commissioner of Agriculture shall charge a fee of
twenty-five cents, for the examination of each sample, and for a test of
vitality, a fee of twenty-five cents, either or both of which fees shall be
payable in advance, provided that these tests shall be made free of charge
to the citizens of this State. All money received from receipt of such
fees shall be paid into the Treasury of the State, to be credited to the
funds of the Department of Agriculture. [Id. §6.]

Art. 1434f. Enforcement of act by Commissioner of Agriculture;
samples for analysis; report to Governor.—The enforcement of this Act
shall be entrusted to the Commissioner of Agriculture, and he is author-
ized in person or by his inspectors, or assistants to take for analysis, pay-
ing the reasonable purchase price, a sample not exceeding four ounces in
weight, from any lot of agricultural seeds or “mixtures” offered or ex-
posed for sale; provided that said sample shall be drawn or taken in the
presence of the vendor or parties interested, or his or their agents or rep-
resentatives, and shall not be less than ten per cent of the whole lot in-
spected and shall be thoroughly mixed and then divided into two sam-
ples and placed in glass or metal vessels or containers, carefully sealed
and a label placed on each vessel stating the name of the agricultural
seed or mixture sampled, the name of the vendor from whose stock said
samples were taken, and the date and place of taking such samples, and
said label shall be signed by said Commissioner of Agriculture, or his au-
thorized agent; or said sample may be taken in the presence of the dis-
interested witnesses if the vendor or party in interest fails or refuses to
be present, when notified. One of said duplicate samples shall be left
with or on the premises of the vendor or party in interest, and the other
retained by the Commissioner of Agriculture, for analysis and compari-
son with the labels required by Sections two and three of this Act [Arts.
1434a, 1434Db].

The Commissioner of Agriculture shall annually and prior to Decem-
ber first, make and submit to the Governor a report of the services per-
- formed by him or his assistants, together with an itemized account of all

moneys paid out as authorized under this Act. [Id., §7.]
. For section 8 of this Act, see post, Penal Code, art. 1007a.

Art. 1434¢. Actions by buyer against seller for damages must be
based upon samples examined and tested; accrued rights; sales between
farmers.—No action for the recovery of damages or any liability what-
soever for any violation of any of the provisions of this Act, or for the
breach of any legal duty or obligation in the sale of the agricultural
seeds defined in Section one of this Act [Art. 1434], or the sale of mix-
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tures defined in Section three of this Act [Art. 1434b], shall be main-
tained by the buyer and against the vendor of such seeds, unless the
claim or claims of such buyer are based upon properly drawn samples of
such seed, from the bulk.thereof, and examined in the way and manner
provided in Section six of this Act [Art. 1434e]; provided, that none of
the provisions of this Act shall affect any right accruing prior to the time
when this Act shall go into effect; provided that nothing in this Act
shall be construed as preventing one farmer from selling to another farm-
er such seed grown on his own farm as covered by the provisions of this
Act without having said seed tested and labeled as provided for herein.

[1d., § 9.]

Art. 1434h. Results of analysis and tests may be published in report
of Commissioner.—The result of the analysis and tests of seed made by
the Commissioner of Agriculture of samples drawn by him or his inspec-
tors may at his discretion, be published in his report. [Id., § 10.]

Art. 1434i. Annual appropriation; use of with fees for enforcement
of act.—There shall be appropriated annually from the State Treasury,
the sum of §...... in favor of the Department of Agriculture and the
same together with the fees provided for in Section Six of this Act [Art.
1434e], may be expended in the enforcement of this Act. So much of
sald appropriation and the moneys secured as fees for tests and analysis
of seed after first exhausting the moneys secured from the collection of
the fees as herein provided for, shall be paid to the Commissioner of Ag-
riculture as he may show by his bills has been expended in performing
the duties required by this Act. [Id., § 11.]

Art. 1434j. Definitions.—The words, “persons,” “vendor” and “par-
ty” in interest and “whoever” as used in this Act shall be construed to
impart both the plural and singular, as the case demands, and shall in-
clude corporations, companies, societies and individuals. [Id., § 12.]

bR ANT3

COUNTY AID TO FARMERS IN PURCHASE OF SEED

The counties of the state were authorized to purchase seed for planting for distribu-
tion to residents of such counties unable to procure seed by reason of poverty for the
years 1918 and 1919, to be repaid from the proceeds of the crops of the distributees, and
to pay for such seed out of the funds of the county or out of moneys advanced by the
state, by Acts 1918, 35th Leg. 4th C. S. ch. 4, and Acts 1919, 36th Leg., ch. 22, respective-
ly. The obligations incurred by counties under Acts 1918, 35th Leg. 4th C. S. were au-
thorized to be extended for 2 years, by Acts 1919, 36th Leg., ch. 23, § 1,

CHAPTER NINE
INTERNATIONAL TRADING CORPORATIONS

Art. Art.

14%. Incorporation; powers. poration, but may become stock-

14%a. Stock may be used in payment for holders; cancellation of charter and
property at. receivership.

14%b. Aliens not to obtain control of cor- 14%c. Repeal; anti-trust laws.

Article 1474. Incorporation; powers.—Private corporations may
be created for the purpose of engaging in international trading and the
purchase and sale of the products of the farm, ranch, orchard, mine and
forest; such corporations shall be empowered to pledge, borrow, hy-
pothecate and receive in trust for the purpose of sale any and all prod-
ucts of the farm, ranch and orchard, and shall be authorized to buy, sell
and exchange raw products of the farm, ranch, crchard, mine and forest,
and to take in payment therefor finished products of whatsoever kind and
character that they may determine at a fair, equitable and just valuation,
such corporations shall have power to charter, lease, construct or pur-
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chase necessarv vessels, ships, docks, wharves and warehouses for the
conduct of their business; they shall have a right to pool products of
the farm in the sale of same, and may hypothecate or pledge the credit
of such corporations for the products so received under contract for the
necessary funds with which to market same; they shall have generally
and specially all the rights, purposes and privileges belonging to a cor-
poration, engaging in international trading; they shall have the right to
borrow money as other business corporations and to lend the same upon
products that they may be engaged in the sale of, either as owner, agent,
consignee or commission merchant. [Acts 1921, 37th Leg., ch. 120, § 1.]
Took effect 90 days after March 12, 1921, date of adjournment.

Art. 1474a. Stock may be issued in payment for property at ap-
praised value; approval and filing of charter.—Corporations created un-
der the terms and provisions of this Act shall have authority to receive
in payment of capital stock the products of farm, ranch and orchard, and
shall have authority to receive in payment for capital stock manufactur-
ing establishments, and the stock and bonds of same, at a fair, equitable
and just valuation. Whenever property is received in payment for capi-
tal stock, it shall be the duty of the Secretary of State to appoint a board
of appraisers who are familiar with the valuations of such property so
taken in payment for capital stock, to appraise same and furnish him
with a sworn statement of the valuations of the property so taken in pay-
ment for capital stock. On receipt of same it shall be his duty to ap-
prove, file and record the charter of such corporation under the general
terms and provisions of the Corporation Laws of the State of Texas.

[Id., § 2.]

Art. 1474b. Aliens not to obtain control of corporation, but may be-
come stockholders; cancellation of charter and receivership.—All cor-
porations created under Section 1 hereof [Art. 1474] shall never surren-
der the control of such corporation to stockholders, bondholders, pledg-
ees or mortgagees of any other country save and except the United

. States of America. A majority of the stock shall in all instances be own-
ed by citizens of the United States of America, and a majority of the
directors thereof, as well as the officers of such corporation, shall in all
instances be citizens of the United States and of the State of Texas, noth-
ing, however, in this section shall prevent citizens of foreign countries
of becoming stockholders in such corporations, but the control of such
corporations shall never in any instance be vested in citizens of other
countries than the United States of America. Violation of any of the
provisions of this section shall be sufficient cause for the Secretary of
State to cancel the charter of said corporation and same shall be placed
in the hands of a receiver as now provided by law. [Id., § 3.]

Art. 1474c. Repeal; anti-trust laws.-—All laws and parts of laws in
conflict herewith are hereby specially repealed, but nothing in this Act
shall be construed so as to repeal, or in anywise abridge, any part of the
Anti Trust Laws of the State of Texas. [Id,, § 4.]
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TITLE 3
ALIENS
Art. Art.
15. Alien ownership of lands inhibited; re- 20. Duty to institute escheat nroceedings.
ciprocal legislation. 21a. Alien may not act as guardian, execu-
16. Under certain circumstances and con- tor, or administrator.
ditions permitted. 21b. Corporation controlled by aliens shall
17. Collection of debts and enforcement of not acquire lands in this state; es-
liens. cheat.
18. May hold land acquired in permissive 21c. Land held in trust for alien subject to
way for five years. forfeiture.
19. Mav convey before institution of es- 21d. Reports as to alien ownership; failure
cheat proceedings; convevance to to make report; report by minor or
evade law. insane person.

Article 15. [9] Alien ownership of lands inhibited; reciprocal leg-
islation.—No alien or person who is not a citizen of the United States
shall acquire title to or own anyv lands in the State cf Texas, or acquire
anv Jeasehold or other interest in such lands, except as hereinaiter pro-
vided; but he shall have and enjov in the State of Texas such rights as
to personal property as are or shall be accorded to citizens of the United
States by the laws of the nation to which such alien shall belong, or by
the treaties of such nation with the United States, except as the same
may be affected by the provisions of this title and the General Laws of
the State. [Acts 1892, S. S. p. 6, and Acts 1854, p. 98; Acts 1921, 37th
Leg., ch. 134, § 1, amending art. 15, Rev. Civ. St. 1911.]

Explanatory.—Sec. 2 of the act repeals all laws in conflict. The act took effect 90
days after March 12, 1921, date of adjournment.

Cumulative and not restrictive.—This article is cumulative and not restrictive of the
common and general laws, permitting aliens to inherit personal property in the state and
to sue therefor. Southwestern Surety Ins. Co. v. Vickstrom (Civ. App.) 203 S. W. 389,

Reciprocal legislation.—Under this article, the provision of state laws must be looked
to to determine rights of aliens regardless of whether his own country grants reciprocal
rights to citizens, and if it did and went further, state laws would, ipso facto. expand to
comprehend additional benefits allowed by alien’s domicile. Southwestern Surety Ins.
Co. v. Vickstrom (Civ. App.) 203 S. W. 389.

Workmen’s compensation.—Nonresident aliens are entitled to recover benefits of
Workmen’s Compensation Act not expressly excluding them, in view of this article.
Southwestern Surety Ins. Co. v. Vickstrom (Civ. App.) 203 S. W. 389.

Art. 16. [10] Under certain circumstances and conditions permit-
ted.—This title shall not apply to any land now owned in this State by
aliens, not acquired in.violation of any law of this State, so long as it is
held by the present owners; nor to lots or parcels of land owned by aliens
in any incorporated town or city of this State, nor to the following
classes of aliens, who are, or who shall become, bona fide inhabitants of
this State, so long as they shall continue to be such bona fide inhabitants
of the State of Texas:

(1) Aliens who were bona fide inhabitants of this State on the date
on which this Act becomes a law. :

(2) Aliens eligible to citizenship in the United States who shall be-
come bona fide inhabitants of this State, and who shall, in conformity
with the naturalization laws of the United States, have declared their
intention to become citizens of the United States.

(3) Aliens who are natural born citizens of nations which have a
common land boundary with the United States.

(4) Aliens who are citizens or subjects of & nation which now per-
mits American citizens to own land in fee in such country; and any resi-
dent alien who shall acquire land finder the provisions of this article shali
have five vears after he shall cease to be a bona fide inhabitant of this
State in which to alienate said land. [Acts 1892, p. 6; Acts 1921, 37th
Leg., ch. 134, § 1, amending art. 16, Rev. Civ. St. 1911.]
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Art. 17 ALIENS . (Title 3

Art. 17. [11] Collection of debts and enforcement of liens.—The
provisions of this title shall not prevent aliens from acquiring lands, or
any interest therein, in the ordinary course of justice in the collection of
debts; nor from acquiring liens upon real estate, or any interest therein;
nor from lending money and securing the same upon real estate, or any
interest therein; nor from enforcing any such lien; nor from acquiring
and holding title to such real estate, or any interest therein, upon which a
lien may have heretofore or may hereaiter be fixed, or upon which a loan
of money may have been heretofore or hereafter may be made and se-
cured. [Acts 1892, p. 6; Acts 1921, 37th Leg., ch. 134, § 1, amending art.
17, Rev. Civ. St. 1911.]

Art. 18. [12] May hold land acquired in permissive way for five
years.—All aliens prohibited from owning land in this State under the
provisions of this title, who shall hereafter acquire real estate in Texas
by devise, descent, or by purchase as permitted by this title, may hold
same for five years: and if such alien is a minor, he may hold same for
five years after attaining his majority, or if of unsound mind, for five
years after the appointment of a legal guardian. [Acts 1892, p. 6; Acts
1921, 37th Leg., ch. 134, § 1, amending art. 18, Rev. Civ. St. 1911.]

Art. 19. [13] May convey before institution of escheat proceed-
ings; conveyance to evade law.—Any alien who shall hereafter hold
lands, in Texas, in contravention of the provisions of this title, may,
nevertheless, convey the fee simple title thereof at any time before the
institution of escheat proceedings as hereinafter provided; provided,
however, that if any such convevance shall be made by such alien either
to an alien or to a citizen of the United States, in trust, and for the pur-
pose and with the intention of evading the provisions of this title, such
conveyance shall be null and void; and any such land so conveyed shall
be forfeited and escheated to the State absolutely. [Acts 1892, p. 6;
Acts 1921, 37th Leg., ch. 134, § 1, amending art. 19, Rev. Civ. St. 1911.]

Art. 20. [14] Duty to institute escheat proceedings.—It shall be
the duty of the Attorney General, or the district or county attorney,
when he shall be informed, or have reason to believe that lands in the
State are being held contrary to the provisions of this title, to institute
suit in behalf of the State of Texas in the district court of the countyv
where such lands are situated, praying for the escheat of the same on be-
half of the State, as in case of estates of persons dying without devise
thereof and having no heirs. [Acts 1892, p. 6; Acts 1921, 37th Leg., ch.
134, § 1, amending art. 20, Rev. Civ. St. 1911,]

Art. 2la. Alien may not act as guardian, executor, or administrator.
—No alien shall ever be appointed or permitted to qualify as guardian
of the estate of any minor or person of unsound mind, or as executor or
administrator of the estate of any decedent in this State, unless he is per-
mitted to own land under the provisions of this title. [Acts 1921, 37th
Leg., ch' 134, § 1, adding art. 21a to Rev. Civ. St. 1911.]

Art. 21b. Corporation controlled by aliens shall not acquire lands in
this state; escheat.—No corporation in which the majority of the capital
stock is legally or equitably owned by aliens prohibited by law from
owning land in the State of Texas shall acquire title to or own any lands
in the State of Texas, or any leasehold or other interest in such lands,
and land so owned shall be subject to escheat under the provisions of this
title as though owned by a non-resident alien. [Acts 1921, 37th Leg., ch.
134, § 1, adding art. 21b to Rev. Civ. St. 1911.]

Art. 21c. Land held in trust for alien subject to forfeiture.—ILand
owned in trust, either by an alien or by a citizen of the United States,
18



Title 4) AMUSEMENTS—PUBLIC Art. 22

for the beneficial use of any alien or aliens, or any corporation prohibited
from owning land in this State under the provisions of this title, shall be
subject to forfeiture as though the legal title thereto was in such alien
or corporation. [Acts 1921, 37th Leg., ch. 134, § 1, adding art. 2lc to
Rev. Civ. St. 1911.]

Art. 21d. Reports as to alien ownership; failure to make report;
veport by minor or insane person.—All aliens now owning lands in the
State of Texas, shall on or before the 1st day of January 1923 file a writ-
ten report under oath, with the Clerk of the County Court of the County
in which such land is iocated, giving the name, age, occupation, person-
al description, place of birth, last foreign residence and allegiance, the
date and place of arrival of said alien in the United States, and his or
her present residence and postoffice address, and the length of time of
residence in the State of Texas, the foreign prince, potentate, state or
sovereignty, of which the alien may be at the tiime be a citizen or subject,
and the number of acres of land owned by such alien in such county, the
name and number of the survey, the abstract and certificate number, the
name of the person or persons, from whom acquired, the date when ac-
quired, and shall either describe said land by metes and bounds, or refer
to recorded deed in which same is so described, which report shall be
known as “Report of Alien Ownership.” Provided further, that all
aliens hereafter purchasing, or in any manner acquiring lands located in
Texas, shall within six months after such purchase, or acquisition, file
with the County Clerk of the County in which suclh land is located, a
“Report of Alien Ownership,” in terms as above required.

Any alien who may now own land in Texas, or who may hereafter
acquire any land in Texas, by purchase or otherwise, who does not, with-
in the time prescribed in this Article, file the reports herein provided for,
shall be subject to have such land forfeited and escheated to the State
of Texas. The reports herein acquired shall, when the alien is a minor
or insane person, be filed by the parent or guardian of such alien. It
shall be the duty of the Clerk of the County Court of each county to file
and record the reports above provided for in a separate volume, to be
entitled, “Record of Alien Owned Lands,” for said county, which record
shall be alphabetically indexed. The recording fees for recording such
reports shall be paid by the alien owner. [Acts 1921, 37th Leg., ch. 134, §
1, adding art. 21d to Rev. Civ. St. 1911.]

DECISIONS RELATING TO SUBJECT IN GENERAL

Alien enemies.—A proceeding for appointment of permanent. administrator of the es-
tate of a deceased, who left no property in the state, the only reason for the appointment
being to prosecute a suit for the benefit of the heirs who are residents of Austria-Hun-
gary, will be suspended until the end of the war, in view of Trading with the Enemy Act,
§ 7 cl. b (U. S. Comp. St. 1318, U. S. Comp. St. Ann. Supp. 1919, § 31156%d), denying to
alien enemies the right to maintain suits in courts of the United States. Galveston, H.
& 8. A. Ry. Co. v. Blankfield (Civ. App.) 211 S. W. 808.

The prosecution of a proceeding by an alien enemy being against public policy, it is
the duty of the court to stay the proceeding when the fact that plaintiff is an alien enemy
is made to appear at any stage of the proceeding, and it is not necessary that any plea or
excention should be made by defendant. Id.

While the court, upon the fact being made to appear that plaintiff was an alien en-
emy, might be authorized to dismiss the proceedings, the less harsh practice of suspend-
ing proceedings until the end of the war is now the proper practice. Id.

TITLE 4
AMUSEMENTS—PUBLIC

Article 22. Defining places of public amusement.

Negligence in conduct of place of public amusement.—Swimming pool. See Barnes
v. Honey Grove Natatorium Co. (Civ. App.) 228 S. W. 354,
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APPORTIONMENT (Title 5
APPORTIONMENT
Art. . Art.
24, Senatorlal districts. 27. Returns made to whom,
25. Returns made to whom. 28. Congressional districts.
26a. When effective. 29. Supreme judicial districts,
25b. Partial invalidity. 30. Judicial districts.
26. Representative districts.
sena | SSPT SO [ quai- | o [senar| Soier] oo | uar- | Sup:
Counties. |00 “tive |[sional | CI8% | cial Counties. [Di*| tive [sional | £ | cial
Dis”| Dis- | Dis- | DI | Dis- trioe,| Dis- | Dis- | DI ) pis
trict) frict. | trict. | trict |¢pict. “| trict. | trict. | trict |pict
Anderson ...| 6 55 7 3 1 || Erath .eeee..| 21 105 12 29 2
Andrews ....| 20 88 16 70 8 Falls . 13 | 62, 96 11 82 3
Angelina ... 3 12 2 2 9 Fannin ..... 9 38, 41 4 6 6
Aransas 18 70 14 36 4 || Fayette .....| 15 66 9 22 1
Archer ...... 23 110 13 30 2 || Fisher ......| 24 17 18 39 7
Armstrong ..| 31 123 18 47 7 |l Floyd .......| 30 120 18 64 7
Atascosa ...| 18 76 15 81 4 23 114 18 46 7
Austin veo] 15 25 10 22 1 17 20 8 23 1
Bailey .. 30 120 18 61 7 || Franklin ....| 8 126 1 76 6
Bandera 26 86 16 38 4 Freestone ..| 6 57 6 77 [
Jastrop ... 14 127 10 21 3 || Frio ........| 27 76 15 81 4
Baylor ......| 23 113 13 50 2 || Gaines ......| 3 119 18 72 8
Bee ..eueeen.f 18 70 14 36 4 || Galveston ..| 17 | 17,18 7 | 10,56 1
Bell.vovaenee 21 | 95, 96 11 27 3 || Garza .......| 30 118 18 72 7
BeXar .eoees.| 26 78 14 87,4557,73 4 || Gillespie ....; 25 85 16 33 .4
Blanco ......| 19 85 14 33 3 Glasscock 29 91 16 70 8
Borden .....| 3 118 18 32 8 Goliad ...... 18 69 9 24 4
Bosque ......| 21 98 1 18 2 Gonzales ....| 19 67 9 25 4
Bowie .......| 1 13 1 5 6 || Gray ........] 31 122 18 31 7
Brazoria ....| 17 21 9 23 1 Grayson ....|] 9 | 44, 45 4+ | 15,59 [
Brazos ......| 14 26 6 85 1 || Gregg .......| 2 6, 33 3 71 6
Brewster ...| 29 87 16 83 8 Grimes ..... 5 126, 27 8 12 1
Briscoe ... 31 120 18 64 7 Guadalupe ..{ 19 80 14 25 4
Brooks ......| 27 74 ‘15 79 4 || Hale ..... veee| 30 120 18 64 7
Brown ...... 25 125 17 35 3 Hall ......... 31 121 18 46 7
Burleson ...| 14 65 10 91 1 || Hamilton 2 94 1 521 3
Burnet .....| 20 84 17 33 3 Hansford 3 124 18 .31 7
Caldwell ....| 19 81 10 22 ? || Hardeman .. | 23 114 18 45 7
Calhoun ..... 18 69 9 24| 4 || Hardin ..... 4 14 2 9,7 9
Callahan ...| 24 107 17 42 2 || Harris ...... 1B 19 8 11,55,61.80 1
Cameron ....| 27 72 15 28 4 !l Harrison ...| 2 5, 6 2 71 6
Camp 7 4 1 76 6 || Hartley .....| 31 124 18 69 7
Carson 31 123 18 21 7 || Haskell 24 113 18 39 2
Cass 1 2,3 1 5 & | Hays ........ 19 1 10 22 3
Castro 31 120 18 a4 7 1| Hemphill 3 124 18 31 7
Chambers 17 17 7 75 1 || Uenderson ..| 6 54 3 3 6
(‘herokce 3 31 2 2 & || Tlidalgo . 27 3 15 7 4
Childress 3 121 18 46 7 0| Hill ... | 120159, 60 6 56 5
Clay ..... oo 23 110 13 3 2 || Hockley .. 3 119 18 72 7
Cochran L0 119 18 72 7 || Hood ........ 12 105 12 29 2
Coke . 25 92 16 51 3 Hopkins 8 139, 126 1 I3 6
Coleman 25 125 17 3t 2 |l Houston 5 30 7 3 1
Collin  ...... 19 | 43, 45 4 ) 5 Howard ....| 7 91 16 32 2
Collingsworth| 51 122 18 46 7 || Hudspeth 29 90 16 3 8
Colorado ....| 1 25 9 25 1 Hunt ....... 10 | 40, 42 4 8, 62 5
Comal ...... 19 80 # 22 % || Hutchinson.. | 3 2 18 31 7
Comanche 25 104 : 52 2 || Irion ........ 25 9 16 51 3
Concho 25 92 17 b 2 || Jack ...... 22 109 13 431 2
Cooke .. 9 46 3 16 2 || Jackson .. 18 22 9 24| 1
Coryell 2 94 11 52 2 Jasper ......| 3 13 2 1 9
Cottle ... 30 121 18 50 7 || Jefferson ....| 4 | 15, 16 2 | 58,60 9
Crane |2 88 16 70 g || Jeff Davis ..| 29 88 16 83 8
Crockett ....| 29 86 16 (. 83 2 |} Jim Hogg ..| 27 74 15 79 4
Crosby ......| 30 119 18 7 7 (| Jim Wells ..| 27 71 15 79 4
Culberson 29 9 16 34 { [/ Johnson 12 | 98, 99 12 18 2
Dallam .....| 31 124 18 69 7 || Jones 24 115 17 39 2
Dallas ...... 11} 50, 51 5 14,4468 & Karnes . 18 79 14 81 4
Dawson .....| 30 119 18 7 2 Kaufman ...| 6 | 51, 52 3 86 5
Deat Smith..| 31 12 18 69 7 || Kendall .. 26 85 14 38 4
Delta R 126 1| 8¢ | 5 | Kenedy ..... 27 M| 15 28| 4
Denton . 22 149,101 g3 16, 2 | Kent ........ 30 118 18 9| 7
DeWite 18 68 9 200 1 || Kerr ...00000 26 86| 16 33| 4
Dickens . a0 ugl 18 50 | 7 || Kimble ...... 25 8| 16 3] 4
Dimmitt o 7 15 49 4 || King ........ 3 114 18 50 7
Donley .....4 31 1221 18 4717 7 | Kinney ..... 29 8| 15 63| 4
Dwal ....... 2 1 15 79 4 || Kleberg .....| 27 4 15 28 4
Eastland ... 2+ 1106107 17 | 88,91 | 2 || Knox .......| 23 114 18 50 | 2
BEetor ..., o8 16 70 8 || Lamar ......| 8 | 37,38 1| 6 62 6
Kdwards 0 8 16 631 4 | Lamb ....... 30 120 18 64| 7
@lhs ........ }‘.‘ 100 5 4n 5 Tampa<as .| 20 3 17 27 3
El Paso .....01 29 89, 40 16 '34,41,63 S La Salle ....1 o7 H 15 81 4
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Title 5) APPORTIONMENT Art. 24

Repre-i Con- _ | sup. .|Repre-| Con- _ | Sup.

?enla-] senta-| gres- J‘igj Judi- ?oeﬂ:] senta- | gres- J‘ggj Judi-

Counties. | Dt tive |sional [ T&7 Ciial Countfes. |'Di2 t];‘i/e sg)}lal La lcjiial

. | Dis- | Dis- Dis- s- is- s-

trict. | ¢rict, | trict. | 1% |¢rict. trict | ¢rict. | frict. | tFICt |¢rict.
Lavaca .....] 15 2 9 25 1 Rockwall ...| 10 61 5 86 5
Lee ..... 14 65 10 21 8 Runnels ....| 25 92 17 35 3
Leon . 5 56 6 12, 1 || Rusk ........| 2 8 3 4| 6
Liberty .....| 4 14! 7197 9 || Sabine ......| 3 n 2 1 9
Limestone ..| 13 61! 6 i 5 || SanAugustine] 3 1 2 1 9
Lipscomb ...} 31 124 18 31 7 San Jacinto.. 5 29 7 9 9
Live Oak ...| 18 76 15 36 4 San Patricio..] 18 70 14 36 4
Llano .......; 20 85 17 33 3 San Saba ...| 20 93 . 17 33 3
Loving .. 29 88 i6 70 8 Schleicher ..} 25 86 16 51 3
Lubbock ....] 30 119 18 72 7 Seurry ......| 24 118 18 32 2
Lynn ........| 30 119 18 72 7 Shackelford..| 24 115 17 42 2
Madison ....| 3 56 [ 12 1 || Shelby ......f 2 10 2 4 9
Marion .... 1 3 1 7% 6 Sherman ....| 3t 124 18 69 7
Martin . 30 88 | 16 70 8 Smith ....... 7 32, 33 3 7 6
Mason ......| 25 8 16 33 4 || Bomervel ...| 12 98 12 18 2
Matagorda ..| 17 21 9 23 1 Starr ....... 27 74 15 79 4
Maverick ....] 29 87 15 63 4 Stephens ....| 2¢ 108 17 | 42, 90 2
McCulloch ..| 25 93 17 35 3 Sterling ....| 23 91 16 51 3
McLennan .. 3 96, 97 11 [19,54,74 3 Stonewall ...| 30 118 18 39 2
McMullen ... | 27 76 15 36 4 || Sutton ...... 29 36 16 83 4
Medina .....| 29 11 15 38 4 Swisher .....| 31 123* 18 64 7
Menard .....| 25 86 16 33 4 Tarrant ..... 28 1101,102 12 17,48,67% 2
Midland . 29 88 16 70 8 Taylor ......| 24 116 17 42 2
Milam .. 13 64, 65 [ 20 3 Terrell ..... 29 87 16 63 8
Mills ... 2 04 17 |, 2 3 || Terry ....... 30 119 18 72 7
Mitchell 24 117 16 32 2 Throckmorton| 24 113 13 39 2
Montague 22 47 13 16 2 Titus ........ 1 35 1 T 6
Montgomery 5 271 7191797 | Tom Green..| 25 91 16 51 3
Moore . 31 1247 18 69 7 | Travis ...... 20 82 10 | 26, 53 3
Morris 1 35 ; 1 76 ¢ | Trinity ......| 5 28 7 12 1
Motley ......| 80 121 1 18 50 7 Tyler . 3 12 2 75 9
Nacogdoches, | 3 9| 2 2 9 || Upshur ......| 7 4 3 7 6
Navarro . 6 | 58, 60 [ 13 5 Upton .| 29 88 16 83 8
Newton .....| 3 131 2 1 9 || Uvalde ......] 29 7 15 63 4
Nolan .......| 24 u7; 17 32 2 || Val Verde ...| 29 81 6 63 4
Nueces ...... 7 1 14 28 4 Van Zandt .. 7 63 3 86 5
Ochiltree ...| 31 240 18 31| 7 || Victoria 18 69 9 241 4
Oldham .....} 31 20 18 69 7 || Walker ..... 5 29 7 12 1
Orange ...... 4 15 g 11 9 || waller ......| 15 20 8 %0 | 1
Palo Pinto ..! 22 08: 17 29 2 | Ward ........ 29 88 16 01 8
Panola ......| 2 T 2 4 16,9 || wWashington..! 14 24 10 21 1
Parker ......| 22 pUR 12 43 2 Webb ....... 27 % 15 49 4
Parmer 4...| 31 120 18 69 7 Wharton ....; 17 22 9 23 1
Pecos .eeie..| 29 88 16 83 8 {| Wheeler ....| 31 122 18 31 7
Polk .....ee.f 5 28, 7 9 9 || Wichita ..... 23 (111,112 13 [30,78,89! 2
Potter ......0f 3 123 18 47 7 Wilbarger 23 112 13 46 7
Presidio 29 83 16 83 ] Willacy ..... 27 74 15 28 1
Rains 10 42 . 4 8 5 Williamson...| 20 | 83, 84 10 26 3
Randall . 3 123 18 47 T Wilson ......| 18 9 14 81 4
Reagan 29 91| 16 83 8 || Winkler ...., 29 88 16 70 8
Real ........ 29 861 16 38 4 || Wise ........) 22 48 13 43 2
Red River 8 36 | 1 [ 6 Wood ..... e T 34 3 7 5
Reeves ...... 29 88 16 70 8 Yoakum ....| 30 119 18 72 7
Refugio .18 70 9 24 4 || Young ..... . 23 109 13 30 2
Roberts .....| 31 124 18 31 7 || Zapata ......| 2T 5 15 49 | 4
Robertson ..} 14 63 6 85 3 Zavala ... ...| 27 k4 15 38 4

*Swisher county is omitted from the new representative apportionment act. Under
the former act it was in the 123d district.
tBy Acts 1919, 36th Leg. 2d C. S., ch. 80, a criminal judicial district is created in Tar-

rant county.

Article

No. 1.

24.

Bowie, Marion, Cass, Morris and Titus.

SENATORIAL Disrricrs

[16] [11] The Senatorial Districts of the State of Tex-
as shall hereafter be composed respectively of the following named coun-
ties, each of which districts shall be entitled to elect one Senator, to-wit :

No. 2. Harrison, Gregg, Rusk, Panola and Shelby.
No. 3. Cherokee, Nacogdoches, San Augustine, Angelina, Sabiné,
Newton, Jasper and Tyler.
No. 4. Orange, Jefferson, Hardin and Liberty.
Grimes,, Montgomery, Trinity, Leon, Houston, Polk, Madi-
son, Walker and San Jacinto.
No. 6. Navarro, Henderson, Anderson, Freestone and Kaufmai,
Camp, Wood, Upshur, Smith and Van Zandt.
No. 8 Lamar, Delta, Franklin, Hopkins and Red River.
No. 9. Cooke, Grayson and Fannin.

No. 5.

No. 7.
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Art. 24 APPORTIONMENT (Title 5

No. 10. Rockwall, Collin, Hunt and Rains.

No. 11. Dallas, . )

No. 12. Johnson, Hill, Ellis, Hood and Somervell.

No. 13. McLennan, Falls, Limestone and Milam.

No. 14. Bastrop, Lee, Burleson, Washington, Brazos and Robert-
son,

No. 15. Fayette, Lavaca, Colorado, Austin, and Waller.

No. 16. Harris.

No. 17. Wharton, Ft. Bend, Matagorda, Brazoria, Galveston and
Chambers.

No. 18. Wilson, Atascosa, Karnes, DeWitt, Victoria, Goliad, Live
Oak, San Patricio, Bee, Refugio, Aransas, Calhoun and Jackson.

No. 19. Blanco, Hays, Comal, Caldwell, Guadalupe and Gonzales.

No. 20. San Saba, Lampasas, Llano, Burnet, Williamson and
T'ravis.

No. 21. Bell, Erath, Bosque, Hamilton and Coryell.

M 22, Montague, Jack, Wise, Denton, Palo Pinto and Parker.

No. 23. Hardeman, Foard, Knox, Wilbarger, Baylor, Wichita,
Archer, Young and Clay.

No. 24. Scurry, Fisher, Jones, Haskell, Shackelford, Stephens, East-
land, Callahan, Taylor, Nolan, Mitchell and Throckmorton.

No. 25. Comanche, Mills, Brown, Coleman, McCulloch, Mason,
Menard, Concho, Runnels, Coke, Tom Green, Schleicher, Irion, Ster-
ling, Gillespie and Kimble.

No. 26. Kerr, Kendall, Bexar and Bandera.

No. 27. Zavalla, Frio, McMullen, La Salle, Dimmitt, Webb, Duval,
Jim Wells, Kenedy, Nueces, Kleberg, Willacy, Brooks, Jim Hogyg, Zapa-
ta, Starr, Hidalgo and Cameron.

No. 28. Tarrant.

No. 29. El Paso, Hudspeth, Culberson, Reeves, Loving, Winkler,
Ward, Ector, Midland, Glasscock, Reagan, Upton, Crane, Crockett, Sut-
ton, Edwards, Real, Kinney, Val Verde, Terrell, Brewster, Presidio, Jeff
Davis, Pecos, Uvalde, Medina and Maverick.

No. 30. Bailey, Lamb, Hale, Floyd, Motley, Cottle, Cochran, Hock-
ley, Lubbock, Crosby, Dickens, King, Yoakum, Terry, Lynn, Garza,
Kfjnt’ Stonewall, Gaines, Dawson, Borden, Andrews, Martin and How-
ard.

No. 31. Dallam, Sherman, Hansford, Ochiltree, Lipscomb, Hartley,
Moore, Hutchinson, Roberts, Hemphill, Oldham, Potter, Carson, Gray,
Wheeler, Deaf Smith, Randall, Armstrong, Donley, Collingsworth, Par-
mer, Castro, Swisher, Briscoe, Hall and Childress. [Acts 1901, S. S,, p.
9; Acts 1921, 37th Leg. 1st C. S, ch. 60, § 1.]

Effective April 1, 1924,

Special act fixing apportionment.—Acts 1921, 37th Leg., ch. 104, § 5, creating Xenedy
county, places such county in the 23d senatorial district. But such act is superseded by
Acts 1921, 37th Leg. 1st C. 8., ch. 60, § 1, ante, art. 24, placing such county in the 27th
district.

Art. 25. [17] [12] Returns made to whom.—The County Judges of
the following counties shall receive returns and count the votes, and is-
sue certificates of election to persons receiving the highest number for
Senator at any election in their respective districts, to-wit:

First District—Bowie.

Second District—Harrison,

Third District—Angelina.

Fourth District—Jefferson.

Fifth District—Walker.

Sixth District—Navarro.

Seventh District—Smith,

Eighth District—Lamar,




Title 5) ‘ APPORTIONMENT Art. 26

Ninth District—Grayson.
Tenth District—Hunt.
FEleventh District —Dallas,

- Twelfth District—Ellis.
Thirteenth District—McIL.ennan,
Fourteenth District—Bastrop.
Fifteenth District—Colorado.
Sixteenth District—Harris.
Seventeenth District—W harton.
Eighteenth District—Bee.
Nineteenth District—Caldwell.
Twentieth District—Williamson.
Twenty-first District—DBell.
Twenty-second District—Wise.
Twenty-third District—Woichita,
Twenty-fourth District—Taylor,
Twenty-fifth District—Brown.
Twenty-sixth District.—Bexar.
Twenty-seventh District—Nueces.
T'wenty-eighth District—Tarrant.
Twenty-ninth District—El Paso.
Thirtieth District—Lubbock.
Thirty-first District—Potter. [Acts 1901, S. S, p. 10; Acts 1921,

37th Leg. 1st C. S, ch. 60, § 2.]

Sec. 3 repeals all laws in conflict.

Art. 25a. When effective.—This Act shall take effect and be in force
on and after April 1, A. D. 1924, not sooner. [Acts 1921, 37th Leg. 1st
C. S, ch. 60, § 4.]

Art. 25b. Partial invalidity.—Should anyv provision, part or section
of this Act be held to be unconstitutional, it shall in no wise affect the
remainder of the Act, but that the remainder of the Act shall be and
remain in full force and effect as though the portion that may be held un-
constitutional had never been a part of this Act. [Id., § 5.]

REPRESENTATIVE DISTRICTS

Art. 26, That the State of Texas be and is hereby apportioned and
divided into Representative Districts, and the said Districts and the
number of Representatives in each District shall be as follows:

No. 1. 'The First District, composed of the county of Bowie, and
shall elect one Representative. '

No. 2. The Second District, composed of the county of Cass, and
shall elect one Representative.

No. 3. The Third District, composed of the counties of Bowie, Cass
and Marion, and shall elect one Representative.

No. 4. The Fourth District, composed of the counties of Camp and
Upshur, and shall elect one Representative.

No. 5. The Fifth District, composed of the county of Harrison, and
shall elect one Representative.

No. 6. The Sixth District, composed of the countics of Harrison
and Gregg, and shall elect one Representative.

No. 7. The Seventh District, composed of the county of Panola,
shall elect one Representative.

No. 8. The Eighth District, composed of the county of Rusk, and
shall elect one Representative.

No. 9. The Ninth District, composed of the county of Nacogdoches,
and shall elect one Representative.
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No. 10. The Tenth District, composed of the county of Shelby, and
shall elect one Representative. )

No. 11. The Eleventh District, composed of the counties of Sal'l
Augustine and Sabine, and shall elect one Representative.

No. 12. The Twelfth District, composed of the counties of Ange-
lina and Tyler, and shall elect one Representative. .

No. 13. The Thirteenth District, composed of the counties of Jas-
per and Newton, shall elect one Representative. ) ) .

No. 14. The Fourteenth District, composed of the counties of Har-
din and Liberty, and shall elect one Representative.

No. 15. 'The Fifteenth District, composed of the counties of Orange
and Jefferson, and shall elect one Representative.

No. 16. The Sixteenth District, composed of the county of Jeffer-
son and shall elect two Representatives. )

No. 17. 'The Seventeenth District, composed of the counties of
Chambers and Galveston, and shall elect one Representative.

No. 18. The Eighteenth District, composed of the county of Gal-
veston, and shall elect one Representative. :

No. 19. The Nineteenth District, composed of the county of Har-
ris, and shall elect five Representatives.

No. 20. The Twenticth District, composed of the counties of Waller
and Fort Bend, and shall elect one Representative.

No. 21. The Twenty-first District, composed of the counties of
Brazoria and Matagorda, and shall elect one Representative.

No. 22. The Twenty-second District, composed of the counties of
Wharton and Jackson, and shall elect one Representative.

No. 23. The Twenty-third District, composed of the county of
Lavaca, and shall elect one Representative.

No. 24. The Twenty-fourth District, composed of the county of
\Washington, and shall elect one Representative.

No. 25. The Twenty-fifth District, composed of the counties of
Austin and Colorado, and shall elect one Representative.

No. 26. The Twenty-sixth District, composed of the céunties of
Brazos and Grimes, and shall elect one Representative.

No. 27. The Twenty-seventh District, composed of the counties of
Grimes and Montgomery, and shall elect one Representative,

No. 28. The Twenty-eighth District, composed of the counties of
Polk and Trinity, and shall elect one Representative.

No. 29. The Twenty-ninth District, composed of the counties of
Walker and San Jacinto, and shall elect one Representative.

No. 30. The Thirtieth District, composed of the county of Hous-
ton and shall elect one Representative,

No. 31. The Thirty-first District, composed of the county of Chero-
kee, and shall elect one Representative.

No. 32. The Thirty-second District, composed of the county of
smith, and shall elect one Representative.

No. 33. The Thirty-third District, composed of the counties of Smith
and Gregg, and shall elect one Representative.

No. 34. The Thirty-fourth District, composed of the county of
Wood, and shall elect one Representative.

No. 35. The Thirty-fifth District, composed of the counties of Mor-
ris, and Titus, and shall elect one Representative.

No. 36. The Thirty-sixth District, composed of the county of Red
River, and shall elect one Representative.

No. 37. The Thirty-seventh District, composed of the county of
I.amar, and shall elect one Representative.

No. 38. The Thirty-eighth District, composed of the counties of
Lamar and Fannin, and shall elect one Representative.
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No. 39. The Thirty-ninth District, composed of the county of Hop-
kins and shall elect one Representative.

No. 40. The Fortieth District, composed of the county of Hunt and
shall elect one Representative.

No. 41. The Forty-first District, composed of the county of Fan-
nin, and shall elect one Representative.

No. 42. The Forty-second District, composed of the counties of
Rains and Hunt, and shall elect one Representative.

No. 43. The Forty-third District, composed of the county of Col-
lin, and shall elect one Representative.

No. 44, The Forty-fourth District, composed of the county of Gray-
son, and shall elect two Representatives.

No. 45. 'The Forty-fifth District, composed of the counties of Gray-
son and Collin, and shall elect one Representative.

No. 46. 'The Forty-sixth District, composed of the county oi Cooke,
and shall elect one Representative.

No. 47. 'The Forty-seventh District, composed of the county of Mon-
tague, and shall elect one Representative.

No. 48. 'The Forty-eighth District, composed of the county of Wise,
and shall elect one Representative.

No. 49. The Forty-ninth District, composed of the county of Den-
ton, and shall elect one Representative.

No. 50. The Fiftieth District, composed of the county of Dallas,
and shall elect five Representatives.

No. 51. The Fifty-first District composed of the countics of Dal-
las, Rockwall and Kaufman, and shall elect one Represcntative.

No. 52. 'The Fifty-second District, composed of the county of Kauf-
man, and shall elect one Representative. ’

No. 53. The Fifty-third District, composed of the county of Van
Zandt, and shall elect one Representative.

No. 54. The Fifty-fourth District, composed of the county of Hen-
derson, and shall elect one Representative.

No. 55. The Fifty-fifth District, composed of the county of An-
derson, and shall elect one Representative.

No. 56. The Fifty-sixth District, composed of the counties of Ieon
and Madison, and shall elect one Representative. '

No. 57. The Fifty-seventh District, composed of the county of
Freestone, and shall elect one Representative.

No. 58. The Fifty-eighth District, composed of the county of Na-
varro, and shall elect one Representative.

No. 59. The Fifty-ninth District, composed of the county of Hill,
and shall elect one Representative. ~

No. 60. The Sixtieth District, composed of the counties of Navarro
and Hill, and shall elect one Representative.

No. 61. The Sixty-first District, composed of the county of Lime-
stone, and shall elect one Representative.

No. 62. The Sixty-second District, composed of the county of Falls,
and shall elect one Representative.

No. 63. The Sixty-third District, composed of the county of Rob-
ertson, and shall elect one Representative. ’

No. 64. The Sixty-fourth District, composed of the county of Mi-
lam, and shall elect one Representative,.

No. 65. The Sixty-fifth District, composed of the counties of Mi-
lam, Burleson and Lee, and shall elect one Representative.

No. 66. The Sixty-sixth District, composed of the county of Fay-
ette, and shall elect one Representative. ’

No. 67. The Sixty-seventh District, composed of the county of Gon-
zales, and shall elect one Representative.
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No. 68. The Sixty-eighth District, composed of the county of De-
Witt, and shall elect one Representative. )

No. 69. The Sixty-ninth District, composed of the counties of Vic-
toria, Goliad and Calhoun, and shall elect one Representative.

No. 70. 'I'he Seventieth District, composed of the counties of Aran-
sas, Refugio and Dee and San Patricio, and shall elect one Representa-
tive.

No. 71. The Seventy-first District, composed of the counties of
Nueces, Jim Wells and Duval, and shall elect one Representative.

No. 72. 'I'he Seventy-second District, composed of the county of
Cameron, and shall elect one Representative.

No. 73. The Seventy-third District, composed of the county of
Hidalgo, and shall clect one Representative.

No. 74. The Seventy-fourth District, composed of the counties of
Kleberg, Willacy, Kenedy, Jim Hogg, Brooks, and Starr, and shall elect
one Representative.

No. 75. 'The Seventy-fifth District, composed of the counties of
Zapata and Webb, and shall elect one Representative.

No. 76. The Scventy-sixth District, composed of the counties of
L.aSalle, McMullen, Live Oak, Atascosa, and Frio, shall elect one Repre-
sentative.

No. 77. The Seventy-seventh District, composed of the counties of
Dimmitt, Zavala, Uvalde, and Medina, and shall elect one Representa-
tive.

No. 78. The Seventy-eighth District, composed of the county of
Bexar, and shall elect five Representatives.

No. 79. The Seventy-ninth District, composed of the counties of
Wilson and Karnes, and shall elect one Representative.

No. 80. The Eightieth District, composed of the counties of Gnad-
alupe and Comal, and shall elect one Representative.

No. 81, The Eighty-first District, composed of the counties of
Hays and Caldwell, and shall elect two Representatives.

No. 82. The Eighty-second District, composed of the county of
I'ravis, and shall elect two Representatives.

No. 83. The Eighty-third District, composed of the county of Wil-
liamson, and shall elect one Representative.

No. 84. The Eighty-fourth District, composed of the counties of
Williamson and Burnet, and shall elect one Representative.

No. 8. The Eighty-fifth District, composed of the counties of Blan-
co, Llano, Kendall and Gillespie, and shall elect one Representative.

No. 86. The Eighty-sixth District, composed of the counties of
Mason, Menard, Schleicher, Crockett, Sutton and Kimble, Kerr, Ban-
dera, Real and Edwards, and shall elect one Representative.

No. 87. The Eighty-seventh District, composed of the counties of
Maverick, Kinney, Val Verde, Terrell and Brewster and shall elect one
Representative.

No. 88. The Eighty-eighth District, composed of the counties of
Presidio, Jeff Davis, Reeves, Loving, Winkler, Ward, Ector, Crane,
Pecos, Upton, Midland, Martin and Andrews and shall elect one Rep-
resentative. .

No. 8. The Eighty-ninth District, composed of the county of El
Paso, and shall elect two Representatives.

No. 90. The Ninetieth District, composed of the counties of El
Paso, Hudspeth, and Culberson, and shall elect one Representative.

No. 91. The Ninety-first District, composed of the counties of Glass-
cock, Howard, Sterling, Reagan, Irion, and Tom Green, and shall elect
one Representative.

No. 92. The Ninety-second District, composed of the counties of
Coke, Runnels, and Concho, and shall elect one Representative.
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No. 93. The Ninety-third District, composed of the counties of Mec-
Culloch, San Saba, and Lampasas, and shall elect one Representative.

No. 94, The Ninety-fourth District, composed of the counties of
Hamilton and Coryell, shall elect one Representative.

No. 95. The Ninety-fifth District, composed of the county of .Bell,
and shall elect one Representative.

No. 96. The Ninety-sixth District, composed of the counties of
Bell, Falls, and McLennan, and shall elect one Representative.

No. 97. The Ninety-seventh District, composed of the county of
McLennan shall elect two Representatives.

No. 98. The Ninety-eighth District, composed of the counties of
Johnson, Somervel, and Bosque, and shall elect one Representative.

No. 99. The Ninety-ninth District, composed of the county of
Johnson and shall elect one Representative.

No. 100. The One Hundredth District, composed of the county of
Ellis and shall elect two Representatives.

No. 101. The One Hundred and First District, composed of the
county of Tarrant shall elect four Representatives.

"No. 102. The One Hundred and Second District, composed of the
counties of Tarrant and Denton and shall elect one Representative.

No. 103. The One Hundred and Third District, composed of the
county of Parker, and shall elect one Representative.

No. 104. The One Hundred and Fourth District, composed of the
counties of Comanche and Mills and shall elect one Representative.

No. 105. The One Hundred and Tifth District, composed of the
counties of Frath and Hood, and shall elect one Representative.

No. 106. The One Hundredth and Sixth District, composed of the
county of Eastland, and shall elect onc Representative.

No. 107. The One Hundred and Seventh District, composed of the
counties of Eastland and Callahan, and shall elect one Representative.

No. 108. The One Hundred and Eighth District, composed of the
county of Palo Pinto and Stephens, and shall elect one Representative.

No. 109. The One Hundred and Ninth District, composed of the
counties of Young and Jack, and shall elect one Representative.

No. 110. The One Hundred and Tenth District, composed of the
.counties of Archer and Clay, and shall elect one Representative.

No. 111. The One Hundred and Eleventh District, composed of
the countv of Wichita, and shall elect two Representatives.

No. 112. 'The One Hundred and Twelith District, composed of the
cotnties of Wichita and Wilbarger, and shall elect one Representative.

No. 113. The One Hundred and Thirteenth District, composed of
the counties of Baylor, Haskell, and Throckmorton, and shall elect onc
Representative.

No. 114, The One Hundred and Fourteenth District, composed of
the counties of Hardeman, Foard, Knox and King and shall elect one
Representative.

No. 115. The One Hundred and Fifteenth District, composed of the
counties of Jones, and Shackelford, and shall elect one Representative.

No. 116. The One Hundred and Sixteenth District, composed of the
county of Taylor, and shall elect one Representative.

No. 117. The One Hundred and Seventeenth District, composed of
the counties of Nolan, Fisher, and Mitchell, and shall elect one Rep-
resentative,

No. 118. The One Hundred and Eighteenth District, composed of
the counties of Dickens, Stonewall, Kent, Scurry, Borden, and Garza,
and shall elect one Representative.

No. 119. The One Hundred and Nineteenth District, composed of
the counties of Gaines, Dawson, Yoakum, Terry, Lynn, Cochran, Hock-
ley, Lubbock, and Crosby, and shall elect one Representative.
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No. 120. The One Hundred and Twentieth District, composed of
the counties of Bailey, Parmer, Castro, Lamb, Hale, Briscoe, and Floyd,
and shall elect one Representative.

No. 121. The One Hundred and Twenty-first District, composed of
the counties of Motley, Cottle, Hall, and Childress, and shall elect one
Representative.

No. 122. The One Hundred and Twenty-second District, com-
posed of the counties of Donley, Collingsworth, Wheeler, and Gray, and
shall elect one Representative. ’

No. 123. The One Hundred and T'wenty-third District, composed of
the counties of Carson, Armstrong, Randall, Potter, Deaf Smith, and
Oldham, and shall elect one Representative.

No. 124. The One Hundred and Twenty-fourth District, composed
of the counties of Hartley, Dallam, Sherman, Moore, Hutchinson, Hans-
ford, Ochiltree, Roberts, Hemphill, and Lipscomb, and shall elect one
Representative.

No. 125. The One Hundred and Twenty-fifth District, composed of
the counties of Brown and Coleman, and shall elect one Representa-
tive.

No. 126. The One Hundred and T'wenty-sixth District shall be com-
posed of the counties of Delta, Hopkins and Franklin, and shall elect
one Representative.

No. 127. The One Hundred and Twenty-seventh District shall be
composed of the county of Bastrop, and shall elect one Representative.
[Acts 1911, S. S., p. 80, § 1; Acts 1921, 37th Leg. 2d C. S, ch. 6, § 1.]

Took effect Nov, 24, 1921.

Special act fixIng apportionment.—Acts 1921, 37th Leg., ch. 104, § 5, creating Kenedy

county, places such county in the 77th representative district. But this act is superseded
by Acts 1921, 37th Leg. 2d C. S., ch. 6, § 1, ante, art. 26.

Art. 27. Returns made to whom.—In all districts composed of only
one county, the county judge of each county shall receive the returns
and issue a certificate of election to the Representative elected, as shown
by the highest number of votes cast for any one person; but in the sev-
eral districts composed of more than one county, the county judge of
the following named counties shall receive the returns and issue certifi-
cates of election to the Representative elected in their respective dis-
tricts, to-wit:

In the Third District, Marion County;

In the Sixth District, Harrison County;

In the Eleventh District, San Augustine County;

In the Twelfth District, Angelina County;

In the Thirteenth District, Newton County;

In the Fourteenth District, Liberty County;

In the Fifteenth District, Jefferson County;

In the Seventeenth District, Galveston County;

Tn the Twentieth District, Fort Bend County;

In the Twenty-first District, Brazoria County ;

In the T'wenty-second District, Wharton County;

In the Twenty-fifth District, Colorado County;

In the Twenty-sixth District, Brazos County;

In the Twenty-seventh District, Montgomery County

In the Twenty-eighth District, Polk County;

In the Twenty-ninth District, Walker County;

In the Thirty-third District, Gregg County;

In the Thirty-fourth District, Wood County;

In the Thirty-fifth District, Titus County ;

In the Forty-second District, Hunt County;

In the Forty-fifth District, Grayson County};

In the Fifty-first District, Rockwall County;
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In the Fifty-sixth District, Leon County;

In the Sixtieth District, Navarro County;

In the Sixty-fifth District, Burleson County;

In the Sixty-ninth District, Goliad County; .

In the Seventieth District, Bee County;

In the Seventy-first District, Nueces County;

In the Seventy-fourth District, Starr County;

In the Seventy-fifth District, Webb County;

In the Seventy-sixth District, Atascosa County;

In the Seventy-seventh District, Uvalde County;

In the Seventy-ninth District, Karnes County ;

In the Eightieth District, Guadalupe County;

In the Eighty-first District, Caldwell County;

In the Eighty-fourth District, Burnet County;

In the Eighty-fifth District, Blanco County;

In the Eighty-sixth District, Kerr County;

In the Eighty-seventh District, Val Verde County;

In the Eighty-eighth District, Reeves County;

In the Ninetieth District, El Paso County;

In the Ninety-first District, Tom Green County;

In thc Ninety-second District, Runnels County ;

In the Ninety-third District, McCulloch County;

In the Ninety-fourth District, Coryell County ;

In the Ninety-sixth District, McLennan County;

In the Ninety-eighth District, Bosque County;

In the One Hundred and Second District, Denton County;

In the One Hundred and Fourth District, Comanche County;

In the One Hundred and Fifth District, Erath County;

In the One Hundred and Seventh District, Eastland County ;

In the One Hundred and Eighth District, Palo Pinto County;

In the One Hundred and Ninth District, Young County ;

In the One Hundred and Tenth District, Clay County;

In the One Hundred and Twelfth District, Wilbarger County ;

In the One Hundred and Thirteenth District, Haskell Countyv;

In the One Hundred and Fourteenth District, Hardeman County;

In the One Hundred and Fifteenth District, Jones County :

In the One Hundred and Seventeenth District, Mitchell County;

In the One Hundred and Eighteenth District, Scurry County :

In the One Hundred and Nineteenth District, Lubbock County;

In the One Hundred and Twentieth District, Hale County;

In the One Hundred and Twenty-first District, Hall County ;

In the One Hundred and Twenty-second District, Donley County;

In the One Hundred and Twenty-third District, Potter County ;

In the One Hundred and Twenty-fourth District, Dallam County;

In the One Hundred and Twenty-fifth District, Brown County ;

In the One Hundred and Twenty-sixth District, Hopkins County.
[Acts 1911, S. S., p. 80, § 2; Acts 1921, 37th Leg. 2d C. S, ch. 6, § 2.]

CONGRESSIONAL DisTrRICTS

Art. 28. [20] [15].

Speclal act fixing apportionment.—Acts 1921, 37th Leg., ch. 104, § 5, creating Kenedy
county, places such county in the 15th congressional district.

SuPREME JubIiciAL DisTricrs
Art. 29. [21] [16].
4,

Acts 1921, 37th Leg., ch. 104, § 5, creating Kenedy county, places such county in the
4th supreme judicial district.
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JubICIAL DISTRICTS

Art. 30. [22] [17] The judicial districts of the state shall be con-
stituted as follows:

4, The Fourth Judicial District shall be composed of the counties of
Rusk, Panola and Shelby, and the terms of the District Court shall be
held therein each year as follows:

In Rusk County beginning on the first Monday in January and con-
tinuing for five weeks; on the scventeenth Monday following the first
Monday in January and continuing for five weeks; on the first Monday
in September and continuing for five weeks.

In Shelby County the terms of the District Court shall be commenced
as follows: On the sixth Monday following the first Monday in January
and run for six weeks; on the twenty-second Monday following the first
Monday in January and run for six weeks; on the sixth Monday follow-
ing the first Monday in September and run for five weeks.

In Panola County the terms of the court shall be commenced as fol-
lows: On the twelfth Monday following the first Monday in January
and run for five weeks; the twenty-eighth Monday following the first
Monday in January and run for five weeks and the eleventh Monday fol-
lowing the first Monday in September and run for four weeks. [Acts
1911, p. 93, § 2; Acts 1921, 37th Leg., ch. 33, § 1.]

That the terms of office of the present District Judge and District
Attorney in the three counties of the said Fourth Judicial District shall
in no way be interfered with by the provisions of this Act, and they
shall continue to hold such office for which they were originally elected
until their successors have been lawfully chosen and qualified. [Acts
1921, 37th Leg., ch. 33, § 2.]

That all process or writs of any kind issued to or out of any of the
courts of each of the respective districts prior to the time when this law
shall become effective shall in no way be invalidated, but shall in every
way be valid and shall be considered as having been made returnable to
the next term of the court in the county from which they are returnable.
‘That this law shall become effective August 1st, 1921. [Id., § 5.]

Time for filing appeal bond.—Where appeal bond was not filed in trial court within
time allowed by this subdivision and art. 2084, Court of Civil Appeals is without power
to hear and determine appeal, which must be dismissed. Farmer v. McKinley (Civ. App.)
208 S. W. 408.

5. That the Fifth Judicial District of Texas shall be composed of
the counties of Bowie and Cass, and the terms of the District Court shall
be held therein in each year as follows: .

In the County of Bowie, beginning on the First Monday in January
of each year, and may continue in session for ten weeks.

In the County of Cass, beginning on the tenth Monday after the first
Monday in January of each year, and may continue in session for seven
weeks.

In the County of Bowie on the eighteenth Monday after the first
Monday in January of each year, and may continue in session until the
first Monday in September.

In the County of Cass, on the first Monday in September of each year,
and may continue in session for seven weeks.

In the County of Bowie, on the seventh Monday after the First Mon-
day in September of each year, and may continue in session until the
first Monday in fanuary following. [Acts 1907, p. 198; Acts 1911, p.
i?7§ 1A]cts 1915, 34th Leg., ch. 5, § 1; Acts 1921, 37th Leg Ist C. S, ch.

That all process issued out of the District Court of the counties of
said district before this Act takes effect is hereby made returnable to the
terms of said court, as fixed by this Act, and all bonds heretofore execut-
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cd, and the recognizances entered of record in said court shall bind the
parties for their appearance, or to fulfill the obligation of such bonds and
recognizances at the terms of said court as fixed by this Act, and all
process heretofore returned, as well as all bonds and recognizances here-
tofore taken in the District Courts of the Sixty-second Judicial District
shall be as valid as if no change had been made in the time of holding
said courts in the counties of said district. [Acts 1921, 37th Leg. 1st C.
S., ch. 11, § 2.] S

That should the District Court in any of the counties of said district
be in session under existing laws when this Act takes effect, the same
shall continue and end its terms under such existing laws, and all process,
writs, judgments and decrees shall be valid, and shall not be effected by
the change in the time of holding the courts in the district, by this Act.
[1d., § 3.]

Sec. 4 of the act repeals all laws in conflict. The act took effect Aug. 8, 1921,

11.

Time of docketing case.—Appeal from county court of Harris county held, under
arts. 3635, 3636, and art. 30, subd. 11, and in view of Acts 34th Leg. (1st Called Sess.) c.
19 (Supp. 1918, art. 30, subds. 23, 80), though not docketed until after second term of
Sixty-First district court, not subject to dismissal, being docketed before second term
of other districts. Beadle v. McCrabb (Civ. App.) 199 S. W. 355.

12. The Twelfth Judicial District of Texas shall be composed of the
Counties of Tfinity, Leon, Walker, Madison and Grimes, as now consti-
tuted, and the District Courts shall be held therein as follows:

In the County of Trinity, on the third Monday in February and Sep-
tember of each year, and may continue in session four weeks.

In the County of Leon, on the fourth Monday after the third Monday
in February and September of each year, and may continue in session
four weeks.

In the County of Walker, on the eighth Monday after the third Mon-
day in February and September of each year, and may continue in ses-
sion four weeks.

In the County of Madison, on the twelfth Mofiday after the third
Monday in February and September of each year, and the terms of Court
convening on the Twelfth Monday after the third Monday in February
may continue for three weeks and the terms of court convening on the
twelfth Monday after the third Monday in September may continue four
weeks,

In the County of Grimes, on the third Monday in June and on the
vixteenth Monday after the third Monday in September of each year, and
may continue in session for six weeks. [Acts 1905, p. 55; Acts 1919,
36th Leg., ch. 67, § 1.]

All writs and process returnable to the Courts at the times now fixed
by law shall be returnable at the terms and times as fixed by this Act,
and shall be valid. [Acts 1919, 36th Leg., ch. 67, § 2.]

Explanatory.—Sec. 3 of Acts 1919, 36th Leg., ch. 67, repeals all conflicting laws. The
act took effect 90 days after March 19, 1919, date of adjournment,

16.

Judicial notice of time of sessions.—The Court of Civil Appeals must take judicial
knowledge of the time for holding sessions of the district court in Montague aounty, in
the Sixteenth judicial district and also that a determination of a primary election contest
cannot take place at a regular session thereof until after the November election., Pollard
V. Speer (Civ. App.) 207 8. W, 620.

18.

Explanatory.—Acts 1920, 36th Leg. 3d C. 8., ch. 4, though dealing with the 29th ju-
dicial district alone, purports to amend sec. 3 of Acts 1917, 35th Leg., ch. 45. The latter
act had reference to the 18th and 29th districts and appears in the 1918 Supplement under
art. 30, subd. 18. The amendment would seem to supersede the provision as far as the
18th district is concerned.

. 31



Art. 30 APPORTIONMENT (Title 5

20.

Constitutionality of statute.—Acts 35th Leg., c. 96, § 19 (Supp. 1918, qrt. 3"0,.subds.
20, 85) providing that if court in Twentieth-and Eighty-Fifth judicial districts is in ses-
sion by virtue of existing laws at time act becomes effective, the act will not be operatw.e
until after term shall have expired or be terminated by order of judge, is not unconsti-
tutional as delegating to judge power to suspend laws contrary to Const. art. 1, § 28.
Hughes v. State (Civ. App.) 204 S. W. 640,

23.

See note under subd. 11.

27. 'The 27th Judicial District of this State shall be composed of the
counties of Bell, Lampasas and Mills, and the terms of the court shall be
held therein each year as follows:

In the County of Bell, on the first Monday in January, March and
June and on the third Monday in October and may continue in session
until the business is disposed of, except that the June term may continue
in session for eight weeks only.

In the County of Lampasas, on the sixth Monday after the first Mon-
day in March and on the first Monday in September, and may continuc
in session three weeks. ' ‘

In the County of Mills, on the 9th Monday after the first Monday in
March and on the fourth Monday in September and may continue 1n
session three weeks. Provided this Act shall not go into effect until the
first Monday in June A. D. 1918, upon which date it shall be in full force
and effect. [Acts 1913, p. 115, § 1; Acts 1918, 35th Leg. 4th C. S, ch. 33.
§ 1]

Took effect March 25, 1918.

28. The Twenty-cighth Judicial District of the State of Texas shall
be composed of the counties of Nueces, Kleberg, Kenedy, Willacy and
Cameron, and the terms of the District Court shall be held therein each
year as follows:

In the county of Cameron, on the first Monday in January of each
year, and may continue in session six weeks; and on the twentieth Mon-
day after the first Monday in January of each year, and may continue in
session three weeks; and on the twelfth Monday after the-first Monday
in August of each year, and may continue in session six weeks.

In the county of Nueces, on the sixth Monday after the first Monday
in January of each year, and may continue in session ten weeks; and
on the first Monday in August of each year, and may continue in session
ten weeks.

In the county of Kleberg, on the sixteenth Monday after the first
Monday in January of each year, and may continue in session two weeks;
and on the tenth Monday aiter the first Monday in August of each year,
and may continue in session two weeks.

In the county of Willacy, on the eighteenth Monday after the first
Monday in January of each year, and may continue in session two weeks;
and on the eighteenth Monday after the first Monday in August of each
year, and may continue in session two weeks.

In the county of Kenedy, on the twenty-third Monday after the first
Monday in January of each year, and may continue in session two weeks;
and on the twentieth Monday after the first Monday in August of each
year, and may continue in session two weeks.

That all process, writs and bonds issued, served or executed prior to
the taking effect of this Act and returnable to the terms of said court
as heretofore fixed by law in the several counties comprising said dis-
trict are hereby made returnable to the terms of said court in the several
counties as fixed by this Act, and all process heretofore returnable, as
well as all bonds and recognizances heretofore entered into in any of
said courts, shall be valid and binding as if no such change had been
made by this Act in the times of holding said terms of court; provided,
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that if any court in any county of said judicial district shall be in session
at the time this Act takes effect, such court shall continue in session until
the term thereof shall expire or be adjourned under the provisions of
existing laws. Thereafter the courts of said county or counties shall con-
form to the requirements of this Act. [Acts 1913, 1st C. S, p. 14; Acts
1915, 34th Leg., ch. 48, § 1; Acts 1917, 35th Leg., ch. 46, § 6a; Acts 1917,
35th Leg., ch. 82, § 1 (§ 6a); Acts 1917, 35th Leg. 1st C. S., ch. 19, § 1;
Acts 1921, 37th Leg. 1st C. S., ch. 8, § 6a.]

Acts 1921, 37th Leg., ch. 104, § 5, creating Kenedy county, places such county in the
28th judicial district.

29, That the Twenty-ninth Judicial District of Texas shall be com-
posed of the counties of Hood, Palo Pinto and Erath as now constituted
and the terms of the district court shall be held therein as follows:

In Hood County, beginning on the first Monday of March and Sep-
tember and may continue in session for five weeks.

In Palo Pinto County, beginning on the fifth Monday after the first
Monday in March and September and may continue in session eight
weeks.

In Erath County, beginning on the thirteenth Monday after the first
Monday mn March and September and may continue in session until all
business is disposed of. [Acts 1909, 2d C. S, p. 390; Acts 1917, 35th
Leg., ch. 45 § 2; Acts 1920, 36th Leg. 3d C. S, ch. 4, § 1 (§ 2).]

All process issued or served before this Act goes into effect, includ-
ing recognizances and bonds returnable to the district court of any of
the said counties in said judicial district, shall be considered as return-
able to said court, in accordance with the terms as prescribed in this Act,
and all such process is hereby legalized, and grand and petit juries drawn
and selected under existing laws in any of the counties in said judicial
district shall be considered lawfully drawn and selected for the next term
of the district court of their respective counties held in accordance with
this Act, and after this Act takes effect. All such process is hereby legal-
ized and validated; provided that if said court in any county in said judi-
cial district shall be in session at the time this Act takes effect, such court
affected hereby shall continue in session until the term thereof shall ex-
pire under the provisions of existing laws, and thereafter the terms of
said court of said counties shall conform to the requirements of this Act. "
l[Acts 1917, 35th Leg., ch. 45, § 3; Acts 1920, 36th Leg. 3d C. S,, ch. 4, §

(§ 3).

gxp?alatcry.—-The act amends sections 2 and 3 of ch. 45, Acts 1917, 35th Leg. Reg-

ular Session. Sec. 4 repeals all laws in conflict. The act took effect June 8, 1920.

30. The district courts of the Eighty-ninth, Seventy-eighth, and
Thirtieth Judicial Districts shall have concurrent jurisdiction of all cases,
civil, criminal and appellate, over which the district courts of this State
have jurisdiction under the Constitution and laws of this State, co-ex-
tensive with the limits of Wichita County; provided, however, that no
grand jury shall be drawn for the Eighty-ninth District Court, unless the
judge thereof, in his discretion, shall decide that the same is necessary
and shall make a special order for the same upon the minutes of said
court. [Acts 1903, p. 96; Acts 1915, 34th Leg., ch. 128; Acts 1915, 34th
Leg. 1st C. S, ch. 6, § 1; Acts 1920, 36th Leg. 3d C. S., ch. 12, § 2]

The judges of the Thirtieth, Seventy-eighth and Eighty-ninth Dis-
trict Courts for Wichita County may each, in his discretion, either in
term time or vacation, on motion of either party or on agreement of the
parties, or of his own motion, where the judge believes the administra-
tion of justice may be facilitated thereby, transfer any cause, civil, or
criminal from the dockets of their respective courts to the docket of ei-
ther of the other district courts of said county, and shall note said transfer
on the docket, whereupon the clerk of the district court to which said
cause has been transferred shall docket such case, and the same shall
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there be tried and disposed of as if it originally filed in said court, and
no transcript of the record shall be necessary to the jurisdiction of court
to which such case has been transferred and no formal proceeding shall
be necessary to show such transfer. [Acts 1920, 36th Leg. 3d C. S, ch.
12, § 3.

All ]writs, process, bonds and recogizances, civil and criminal, issued,
executed, entered into, or effective in the district courts of Wichita
County prior to the taking effect of this Act and returnable or cognizable
in or to said courts as they have been heretofore fixed by law are hereby
made returnable to and cognizable in either the Thirtieth District Court
for Wichita Countyv or the Seventy-eighth District Court or the Eighty-
ninth District Court, as the same may acquire jurisdiction by the terms
of this Act and they shall be as valid and binding in law as if originally
issued, made, filed or entered in the court acquiring jurisdiction by the
terms of this Act. [Id., § 5.]

Took effect June 12, 1920.
See Hart Cotton Mach. Co. v. Graham Gin Co. (Civ. App.) 209 S. W. 269; Republic
Oil & Gas Co. v. Owen (Civ. App.) 210 S. W. 319. .

35. The Thirty-fifth Judicial District of this State shall be composed
of the following counties:

Brown. Coleman, Concho, McCulloch, and Runnels, and the District
Court shall be holden therein each year as follows:

In Runnels County the terms of said court shall be as follows:

A term beginning on the first Monday in January of each year, and
may continue in session for three weeks thereafter; a term beginning
on the sixteenth Monday after the first Monday in January of each year,
and may continue in session for three weeks thereaiter; a term beginning
on the last Monday in August of each year and may continue in session
for three weeks thereafter.

In Coleman County, the terms of said court shall be as follows:

A term beginning on the third Monday after the first Monday in Jan-
uary of each vear and may continue in session for four weeks thereafter;
a term beginning on the nineteenth Monday after the first Monday in
January of each year, and may continue in session for three weeks there-
after; a term beginning on the eighth Monday after the last Monday in
;3}ugust of each year, and may continue in session for four weeks there-
atter.

In Brown County, the terms of said court shall be as follows:

A term beginning on the seventh Monday after the first Monday in
January of each year, and may continue in session for four weeks there-
after; a term beginning on the twenty-second Monday after the first
Monday in January of each year and may continue in session until the
business is disposed of; a term beginning on the twelfth Monday after
the last Monday in August of each year, and may continue in session for
four weeks thereaiter.

In McCulloch County the terms of said court shall be as follows:

A term beginning on the eleventh Monday after the first Monday in
January of each year and may continue in session for three weeks tnere-
after; a term beginning on the third Monday after the last Monday in
Afugust of each year, and may continue in session for three weeks there-
arter.

In Concho County the terms of said court shall be as follows:

A term beginning on the fourteenth Monday after the first Monday
in January of each year, and may continue in session for two weeks
thereafter; a term beginning on the sixth Monday after the last Mon-
day in August of each year and may continue in session for two weeks
thereafter. [Acts 1913, p. 115, § 2; Acts 1921, 37th Leg., ch. 31, § 1.]

That all process issued or served before this Act goes into effect, re-
turnable to the District Courts of said Judicial District, shall be return-
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able to said courts as fixed by the terms of this Act and said process is
hereby legalized and validated; and all grand and petit jurors selected
and drawn under existing laws in any of the courts of said Judicial Dis-
trict, shall be considered lawfully drawn and selected for the next term of
the District Court of the respective counties held after this Act takes ef-
fect; and all appearance bonds and recognizances taken in and for said
courts shall bind the parties therein obligated to appear at the next terms
of said courts held under this Act. [Acts 1921, 37th Leg., ch. 31, § 2.]

That all laws and parts of laws in conflict with this Act shall be and
the same are hereby repealed; provided, however, that in the event any
term of the District Court in any of the counties herein affected be in
session when this Act takes effect, the same shall in no manner affect
said term of court, but the same shall continue in session under the old
law for said term, and this Act shall only affect subsequent terms of
court in said county. [Id., § 3.]

Took effect 90 days after March 12, 1921, date of adjournment,

36.

Validity of process.—Gen. Laws 1917, ¢. 91 (Supp. 1918, art. 30, subd. 26). did not take
effect until August, 1917, and citation issued on May 14, 1917, commanding defendants to
appear on the second Monday after the first Monday in September, as provided by said
section, was void; the term of court in San Patricio county fixed by law then in force
being on the sixth Monday after the first Monday in September. Schleicher v. Schmedt
(Civ. App.) 209 S. W. 185.

37. That Bexar County shall constitute the Thirty-seventh Judicial
District. [Acts 1911, p. 87; Acts 1921, 37th Leg., ch. 5, § 1.]

The judges of the Thirty-seventh, Forty-fifth, Fiity-seventh and Sev-
enty-third Judicial Districts, as heretofore existing, shall be and remain
judges of the respective courts as provided for in this Act, until the ex-
piration of their respective terms of office, to which theyv were elected,
and until their successors are elected and qualihed. [Acts 1921, 37th
Leg, ch. 5, § 5.]

That the jurisdiction of said district courts of Bexar County herein
created by this Act shall be concurrent and shall extend with the limits
of Bexar County over all cases, proceedings and matters of which dis-
trict courts are given jurisdiction by the Constitution and the laws of
this State, and hereinafter providing the courts of the Thirty-seventh
and Forty-fifth Judicial Districts shall give preference to the trial of
criminal cases and empanel grand juries. [Id., § 6.]

The terms of the District Courts of the Thirty-seventh Judicial Dis-
trict and the Forty-fifth Judicial Districts shail be held as follows: One
term beginning on the first Monday in October, and may continue in ses-
sion until the last Saturday before the first Monday in November. One
term beginning on the first Monday in November, and may continue in
session until the last Saturday before the first Monday in January. One
term beginning on the first Monday in January and may continue in ses-
sion until the last Saturday before the first Monday in March. One term
beginning on the first Monday in March, and mayv continue in session
until the last Saturday before the first Monday in May. One term
beginning on the first Monday in May, and may continue in session
until the last Saturday before the first Monday in July. The terms
of the district courts, the Fifty-seventh and Seventyv-third, Judicial
District, in said respective courts shall be held, as follows: One term be-
ginning on the first Monday in October, and may continue in session until
the last Saturday before the first Monday in December. One term begin-
ning on the first Monday in December, and may continue in session until the
last Saturday before the first Monday in February. One term beginning on
the first Monday in February and may continue in session until the last Sat-
urday before the first Monday in April. One term beginning on the first
Monday in April and may continue in session until the last Saturday be-
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fore the first Monday in June. One term beginning on the first Monday
in June, and may continue in session until the last Saturday before the
first Monday in July. [Id. §7.]

That all writs and process heretofore issued or that may hereafter be
issued up to the time this Act shall take effect by and from said district
courts and made returnable to said terms of court as now fixed by law,
shall be returnable to the next ensuing terms of said courts as fixed by this
Act; and all such writs and process shall be valid and legal. [Id., § 8.]

That the District Attorney of the Thirty-seventh Judicial District shall
be and remain the District Attorney of the Thirty-seventh Judicial District,
as herein defined ; and shall also represent the State in all cases, criminal and
civil, in the Forty-fifth, Fifty-seventh and Seventy-third Judicial Districts,
and shall be elected by the qualified voters of said Thirty-seventh Judicial
District. [Id., § 9.]

The judges of said district courts may, in their discretion, or by agree-
ment of the parties, transfer any civil or criminal suit or cause of action
from one district court to another, by an order duly entered upon the min-
utes of the court, and when such transfer is made, the clerk shall enter
such case or cases upon the docket of the court to which the transfer is
made. When the transfer is made by the court of its own motion, unless
the parties are present in court, and take notice of such transfer, reason-
able notice of such order or orders shall be given to the parties or their
attorney of record; provided that in cases where ancillary writs be grant-
. ed by either of the judges, and transfer may be made to the court of the
judge granting such writ without such notice. [Id., § 10.]

The District Court of the Forty-fifth Judicial District shall empanel a
grand jury at the next term after this Bill becomes effective, and the Dis-
trict Court of the Thirty-seventh Judicial District shall empanel a grand
jury at the second term after this Bill becomes effective, and the District
Court of the Forty-fifth Judicial District, and the District Court of the
Thirty-seventh Judicial District shall alternate in empaneling grand juries
thereafter. [Id., § 11.]

The District Court of the Thirty-seventh Judicial District shall transfer
by order entered on the minutes, one-half of the criminal cases on its docket
to the District Court of the Forty-fifth Judicial District, taking the oldest
case in point of the time of filing the indictment and leave said case remain-
ing in the District Court of the Thirty-seventh Judicial District, and transfer
the second criminal case to the District Court of the Forty-fifth Judicial
District, and the third case remaining in the District Court of the Thirty-
seventh Judicial District, and the fourth case on the docket of said court
shall be transferred to the District Court of the Forty-fifth Judicial Dis-
trict, and shall transfer each alternate case until one-half of said criminal
cases are transferred to the District Court of the Forty-fifth Judicial Dis-
trict. 'The District Court of the Thirty-seventh Judicial District and the Dis-
trict Court of the Forty-fifth Judicial District shall give preference to the
trial of the criminal cases and forfeited bond cases. These two courts shall
speedily try all forfeited bond cases. [Id., § 12.]

The Grand Jury shall return their indictments into the courts by which
they were empaneled. [Id., § 13.]
dict Explanatory.—Took effect Feb. 1, 1921, Sec. 14 of the act repeals all laws in con-

38. The Thirty-eighth Judicial District of the State of Texas shall be
composed, as now, of the counties of Kerr, Kendall, Zavala, Medina, Ban-
?eﬁa and Real, and the terms of the District Courts therein shall be held as

ollows:

In Kerr County on the first Monday in February and August of each
year and may continue in session four weeks, provided, however, that the
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June term of said court for the year 1921 shall be held for said county
and may continue in session for three weeks.

In Kendall County, on the first Monday in March and September of each
year, and may continue in session for three weeks. )

In Zavala County, on the third Monday after the first Monday in
March and September and may continue in session for three weeks.

In Medina County, on the sixth Monday after the first Monday in
March and September of each year, and may continue in session for four
weeks.

In Bandera County, on the tenth Monday after the first Monday in
March and September of each year and may continue in session for three
weeks.

In Real County, on the thirteenth Monday after the first Monday in
March and September of each year, and may continue in session for two
weeks. [Acts 1913, 1st C. S, p. 22; Acts 1917, 35th Leg., ch. 67; Acts
1917, 35th Leg., ch. 209, § 1; Acts 1921, 37th Leg., ch. 29, § 1; Acts 1921,
37th Leg., ch. 37, § 1.]

Al writs and process, civil and criminal, in said courts shall be issued,
served and returned in conformity with this Act. [Acts 1921, 37th Leg.,
ch. 29, § 2; Acts 1921, 37th Leg., ch. 37, § 2.]

Explanatory.—Sec. 3 repeals all laws in contlict. The act took effect 90 days after
"Marech 12, 1921, date of adjournment.

42. 'That the Forty-second Judicial District of the State of Texas shall
be composed of the counties of Taylor, Callahan, Stephens, and Shackel-
ford, and the terms of court shall be held in each county therein each year
as follows:

In the county of Taylor on the first Monday in September of each year
and may continue in session seven weeks,

In the county of Callahan on the seventh Monday after the first Mon-
day in September of each year and may continue in session three weeks.

In the county of Stephens on the tenth Monday after the first Monday
in September of each year and may continue in session four weeks.

In the county of Shackelford on the fourteenth Monday after the first
Monday in September of each year and may continue in session until and in-
cluding Saturday before the first Monday of the next succeeding January
thereafter.

In the county of Taylor on the first Monday in January of each year and
may continue in session six weeks.

In the county of Callahan on the sixth Monday after the first Monday
in January of each year and may continue in session three weeks.

In the county of Stephens on the ninth Monday after the first Monday
in January of each year and may continue in session three weeks.

In the county of Shackelford on the twelfth Monday after the first
Monday in January of each year and may continue in session three weeks.

In the county of Taylor on the fifteenth Monday after the first Monday
in January of each year and may continue in session six weeks.

In the county of Callahan on the twenty-first Monday after the first
Monday in January of each year and may continue in session three weeks.

In the county of Stephens on the twenty-fourth Monday after the first
Monday in January of each year and may continue in session three weeks.

In the county of Shackelford on the twenty-seventh Monday after the
first Monday in January of each year and may continue in session three
weeks. [Acts 1917, 35th Leg., ch. 52; Acts 1917, 35th Leg. 1st C. S., ch.
175 Acts 1919, 36th Leg., ch. 139, § 8; Acts 1919, 36th Leg. 2d C. S, ch. *
5, §1(88); Acts 1921, 37th Leg., ch. 33, § 1 (§ 8).]

_ That the office of Assistant District Attorney for the Forty-second Ju-
dicial District and the Ninetieth Judicial District for the county of Steph-
ens, created by Chapter 12 ot the General Laws of the Fourth Called Ses-
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sion of the Thirty-sixth Legislature, being an Act approved October 4,
1920, shall be and the same. is hereby expressly abolished. [Acts 1921,
37th Leg., ch. 53, § 2.]

The District Attorney of the Forty-second Judicial District of Texas
shall hold his office as District Attorney of said district for the remainder
of the term for which he was elected and until his successor is duly elected
and qualified, and he shall perform the duties of district attorney in the
counties of Taylor, Callahan and Shackelford and his compensation for
such services as said district attorney shall be the same as now or hereafter
provided by law for district attorneys in districts containing two or more
counties. [Id., § 3.]

The jurisdiction of the district court for the Forty-sccond Judicial Dis-
trict of Texas within and for the county of Stephens over and with respect
to criminal cases is hereby abolished and the jurisdiction over and with
respect to criminal cases within and for said Stephens county is hereby
vested in the District Court of the Ninetieth Judicial District of Texas;
and upon the taking effect of this Act the Judge of the said Forty-second
Judicial District shall transfer {rom his docket to the docket of the Dis-
trict Court of the Ninetieth Judicial District all criminal cases then pend-
ing in said District Court for the Forty-second Judicial District by ap-
propriate order entered on the minutes of said court, and the said district
court for the Ninetieth Judicial District of Texas shall try'and dispose of
said criminal cases so transferred to it in the same manner as if the same
were filed originally in said court.

All process, writs and bonds issued or executed prior to the taking ef-
fect of this Act and returnable to the terms of the Forty-second Judicial
District Court as now fixed by law in the various counties thereof arc
hereby made returnable to the term of said court as reorganized by this
Act, and all process heretofore returned as well as all bonds and recog-
nizances heretofore entered into in any of the various counties of
said Forty-second Judicial District as now constituted shall be as valid
as if no change had been made in the time of holding court in the various
counties of said district or in the jurisdiction of the various counties
thereof. [Id., § 5.]

Explanatory.—Sec. 6 of the act repeals all laws in conflict. The act took effect
March 21, 1921.

For special provisions affecting this district and district 90, see subd. 90 of this
article.

See Horn v. Missouri, K. & T. Ry. Co., of Texas (Civ. App.) 201 S. W, 1101.

45. 'That Bexar County shall constitute the Forty-fifth Judicial Dis-
trict. [Acts 1911, p. 87, § 2; Acts 1921, 37th Leg., ch. 5, § 2.]

For special provisions relating to this district and the 37th, 57th, and 73d districts,
see subd. 37 of this article.

47. 'That the Torty-seventh Judicial District shall be composed of the
counties of Donley, Armstrong, Randall and Potter, and the terms of the
district court shall be held therein as follows:

In the county of Donley on the second Monday in January, and third
Monday in July, and may continue in session four weeks.

In the county of Armstrong on the fourth Monday after the second Mon-
day in January and the fourth Monday after the third Monday in July and
may continue in session three weeks.

In the county of Randal on the seventh Monday after the second Mon-
day in January and the seventh Monday after the third Monday in July,
. and may continue in session three weeks,

In the county of Potter, on the tenth Monday after the second Monday in
January, and on the tenth Monday after the third Monday in July, and
may continue in session ten weeks; and in said county of Potter on the
twentieth Monday after the second Monday in January, and the twentieth
Monday after the third Monday in July, and may continue in session two
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weeks. [Acts 1913, S. S., p. 19; Acts 1921, 37th Leg. 1st C. S, ch. 16,
L]

’ That all process issued or served before this Act takes effect, including
recognizances, bail bonds and appeals bonds retturnable to the district court
of any of the counties of said Judicial District, shall be considered and held
returnable to said courts in accordance with the terms as prescribed by this
Act, and all process is hereby legalized; and all grand jurors and petit
jurors selected and drawn under the existing laws in any of the counties of
said judicial district shall be considered and held lawfully selected and
drawn for the next terms of the district court of the respective counties
held after this Act takes effect, and all such process is hereby legalized
and validated. [Acts 1921, 37th Leg. 1st C. S, ch. 16, § 2.]

Sec. 3 repeals all laws in conflict. The act took effect Nov. 15, 1921.

49.

Process Issued before act took effect.—Although defendants were cited to appear No-
vember 19th, where Acts 35th Leg. c. 91, § 2 (Supp. 1918, art. 30, subd. 49), effective Au-
gust 1st, changing term so that it began October Sth instead of November 19th, contained
a clause making all process theretofore issued returnable to term of court therein fixed,
court was authorized to render default judgment on October 13th, no answer having been
filed, Queiroli v. Whitesides (Civ. App.) 206 S. W. 122; Queiroli v. Simon & Dunlap (Civ.
App.) 206 S. W. 123,

57. 'That Bexar County shall constitute the Fifty-seventh Judicial Dis-
trict. [Acts 1911, p. 87, § 3; Acts 1921, 37th Leg., ch. 5, § 3.]

For special provisions relating to this district and districts 37, 45, and 73, see subd. 37.

61. Harris County shall constitute the Sixty-first Judicial District, as
well as other Judicial Districts or parts of Judicial Districts provided by law,
and the jurisdiction of the District Courts in and for said Judicial Districts,
shail be concurrant and co-extensive with the limits of said county, but
shall extend to civil cases only. The terms of the District Court of said
Sixty-first Judicial District shall be begun and holden on the second Mon-
day in May, September, November, January and March of each year, and
may continue in session until the business is disposed of. All writs and pro-
cess returnable to said court at the terms and at the times now fixed by law
shall be returnable at the terms and times as fixed by this Act, and shall be
valid. [Acts 1903, p. 22; Acts 1921, 37th Leg., ch. 20, § 1 (§ 2); Acts
1921, 37th Leg.. ch. 35, § 1 (§ 2).]

Explanatory.—Sec. 2 of the act repeals all laws in conflict. The act took effect 90
days after March 12, 1921, date of adjournment. .

63. The Sixty-third Judicial District of the State of Texas shall be
composed of the counties of Terrell, Kinney, Maverick, Uvalde, Edwards,
and Val Verde, and the district courts therein shall be held as follows:

In the county of Terrell on the second Monday in January and July of
cach year, and may continue in session two weeks.

In the county of KNinney on the third Monday after the first Monday in
January and July and may continue in session two weeks.
~ In the county of Maverick on the fifth Monday after the first Monday
in January and July and may continue in session three weeks.

In the county of Uvalde on the eighth Monday after the first Monday
in January and July and may continue in session four weeks.

In the county of I‘dwards on the twelfth Monday after the first Monday
in January and July and may continue in session three weeks.

In the county of Val Verde on the fifteenth Monday after the first Mon-
day in January and July and may continue in session until the business is
disposed of.

That all process, writs and bonds issued, served or executed prior to the
taking effect of this Act and returnable to the terms of said court in each of
said counties, comprising said Judicial District, and all processes heretofore
returnable, as well as all bonds and recognizances heretofore entered into,
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in any of said counties in' said Judicial District shall be valid and binding.
[Acts 1913, 1st C. S, p. 34; Acts 1917, 35th Leg. ch. 67, § 3; Acts
1917, 35th Leg. ch. 209, § 1; Acts 1921. 37th Leg., ch. 15, § 1; Acts 1921,
37th Leg. 1st C. S., ch. 12, § 1.]

That all process issued or served before this Act goes into effect, includ-
ing recognizances and bonds, returnable to the District Court of any of said
counties, shall be considered as returnable to said courts, in accordance with
the terms as prescribed by this Act, and all such process is hereby legalized
and all grand and petit juries drawn and selected under existing laws in
any of the counties in said Judicial District shall be considered lawfully
drawn and selected for the next term of the District Court for their re-
_spective counties held in accordance with this Act; provided, that if any
court in any county of said Judicial District shall be in session at the time
this Act takes effect, said court shall continue in session until the term
thereof shall expire under the provisions of the existing law. There-
after the courts of said counties shall conform to the requirements of
this Act. [Acts 1921, 37th Leg. 1st C. S., ch. 12, § 2.]

Sec. 3 of the act repeals all laws in conflict. The act took effect Nov. 15, 1921.

The District Courts of each of said Judicial Districts shall be holden at
the times now prescribed for the spring terms; and thereafter, all the courts
in each of said Sixty-third and Eighty-third Districts shall be holden at
the times as herein prescribed in Section 1 of this Act. [Acts 1921, 37th
Leg., ch. 15, § 2.]

The District Judges and District Attorneys for the Sixty-third and
Eighty-third Judicial Districts, respectively, and now in office, shall continue
in office during the time for which they were elected, respectively. [Id.,
§3.]

All process issued out of the District Courts of any of the counties named
in this Act, issued or served before this Act takes effect, including recogni-
zances and bonds, returnable to the District Courts of any such respective
counties, shall be considered as returnable to such respective courts in ac-
cordance with the terms and times of holding same as prescribed in and fixed
by this Act; and all such process is hereby legalized. And all grand and
petit juries drawn and selected under existing laws for any of the counties
of said districts shall be considered lawfully drawn and selected for the next
of the respective District Courts held after this Act takes effect, and all such
process is hereby legalized and validated. [Id., § 4.]

64. The terms of court in the Sixty-fourth Judicial District of the State
of Texas, composed of the counties of Hale, Floyd, Briscoe, Castro, Lamb,
Swisher and Bailey, shall be held therein each year as follows:

In the County of Hale on the second Monday in January and first Mon-
day in August, and may continue in session seven weeks.

In the County of Floyd, on the seventh Monday after the second Monday
in January and first Monday in August, and may continue in session five
weeks.

In the County of Briscoe, on the twelfth Monday after the second Mon-
day in January and first Monday in August, and may continte in session two
weeks.

In the County of Castro, on the fourteenth Monday after the second
Monday in January and first Monday in August, and may continue in ses-
sion two weeks. :

In the County of Llamb, on the sixteenth Monday after the second Mon-
daylin January and first Monday in August, and may continue in session two
weeks.

In the County of Swisher, on the eighteenth Monday after the second
Monday in January and first Monday in August, and may continue in session
three weeks,
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In the County of Bailey, on the twenty-first Monday after the second
Monday in January and first Monday in August, and may continue in ses-
sion one week. [Acts 1911, 1st C. S. p. 102; Acts 1917, 35th Leg., ch. 117,
§ 1; Acts 1919, 36th Leg., ch. 82, § 1; Acts 1919, 36th Leg. 2d C. S. ch.
7,8 1]

Took effect 90 days after March 19, 1919, date of adjournment.

Bailey County, heretofore unorganized and attached to the County of
Castro for judicial purposes, is severed from said Castro County, but all
suits filed in Castro County which otherwise would have been filed in Bailey
County had it been an organized county at the time of filing said suits, and
all indictments for offenses occurring in Bailey County which have been
returned by any grand jury in Castro County, prior to the organization of
Bailey County, and which said civil and criminal cases being yet untried and
are on the docket of Castro County, said cases shall be by the Clerk of Cas-
tro County, transferred, together with all bonds and other process pertaining
to said cases, to Bailey County for trial. [Acts 1917, 35th Leg., ch. 117, §
g; §A/)cts 1919, 36th Leg., ch. 82, § 2; Acts 1919, 36th Leg. 2d C. S,, ch.

A]l]process issued out of the District Court of the counties of said Dis-
trict before this Act takes effect, is hereby made returnable to the term of
said Court, as fixed by this Act, and all bonds heretofore executed, and
recognizances entered of record in any of said courts shall bond the parties
for their appearance, or to fulfill the obligations of such bonds and recog-
nizances at the term of said Court as fixed by this Act, and all process here-
tofore returned as well as all bonds and recognizances heretofore taken in
the District Courts of the Sixty-fourth Judicial District, shall be as valid as
if no change had been made in the time of holding said Courts in the Coun-
ties of said District. [Acts 1917, 35th ITeg., ch. 117, § 3; Acts 1919, 36th
Leg., ch. 82, § 3: Acts 1919, 36th T.eg. 2d C. S., ch. 7, § 3.]

Should the District Court in any of the Counties of said District be in
session under the existing laws when this Act takes effect, the same shall
continue and end its term under such existing laws, and all process, writs,
judgments and decrees shall be valid, and shall not be affected by the change
in the time of holding the courts in the district, by this Act. [Acts 1917,
35th Leg., ch. 117, § 4; Acts 1919, 36th Leg., ch. 82, § 4; Acts 1919, 36th
Leg.2d C. S, ch. 7, § 4.]

Explanatory.—Sec. 5 of Acts 1919, 36th Leg. 2d C. S., ch. 7, repeals all conflicting
laws. The act. took effect July 15, 1919.

66.

Extension of term.—Acts 34th Leg. c. 139, did not authorize the extension of the
March term of the district court of Hill county bevond the end of the seven weeks speci-
fled, because the business of the grand jury was not tinished, and an indictment returned
during extension would be invalid (per Davidson, J.). Alexander v. State, 8¢ Cr. R. 75,
204 S. W. 644,

‘While an order entered on minutes may not have been necessary to extend a regular
term of district court under Acts 34th Leg. c. 139, such order did not destroy power ex-
isting under such statute or bring extension within art. 1726, authorizing extension on
different grounds and requiring an order. Id.

Acts 34th Leg. c. 139, authorized extension of March term of district court of Hill
county beyond end of seven weeks specified, where business of grand jury was unfinished, .
and an indictment returned during extension was not invalid for that reason, but was
returned into open court as required by Code Cr. Proc. 1911, art. 445. Id.

71. 'The Seventy-first Judicial District of Texas shall be composed of
the counties of Harrison and Gregg, and the terms of the District Court shall
be held therein each year as follows: In the county of Harrison on the
first Monday in January and continue in session until the first Monday in
March; on the first Monday in April and continue in session until the first
Monday in June; on the fourth Monday in June and continue in session until
the first Monday in September unless sooner adjourned by the court; on the
first Monday in September and continue in session to the third Monday in
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October ; on the fifth Monday following the third Monday in October and
continue in session until the first Monday in January. ‘

That the terms of the court in Gregg County for each year shall begin
respectively as follows: On the first Monday in March and continue in ses-
sion until the first Monday in April, on the first Monday in June and con-
tinue in session three weeks; on the third Monday in October and continue
for four weeks. [Acts 1911, p. 93; Acts 1921, 37th Leg.. ch. 33, § 3.]

That the District Judge of the Seventy-first Judicial District as now
constituted shall be and remain the District Judge of the Seventy-first Ju-
dicial District during the full term of office for which he was elected. That
the County Attorney of Harrison County and the County Attorney of Gregg
County shall each have and perform all the duties and prerogatives of a
District Attorney in attendance upon the District Court for each of their
respective counties, and the County Attorney for Harrison County shall re-
ceive the same compensation as now allowed by law, and the County Attorney
of Gregg County shall receive such additional compensation as may accrue
to him by reason of being prosecuting attorney of the District Court in Gregg
County, the District Clerk of Gregg County, Texas, shall be and continue as
the District Clerk of the District Court in said county for the Seventy-first
Judicial District until the expiration of the term to which he is elected or
until his successor shall be duly selected and qualified according to law.
[Acts 1921, 37th Leg., ch. 33, § 4.]

Took effect Aug. 1,,1921. For provisions applicable to this district and district 4, see
subd. 4 of this article.

72. 'The Seventy-second Judicial District of the State of Texas shall
be composed of the counties of Liynn, Dawson, Gaines, Yoakum, Terry,
Crosby, Garza, Lubbock, and Hockley and the unorganized countv of
Cochran, and the terms of the District Court shall be held therein, in
each year, in each of the counties, as follows:

In the county of Lynn on the first Mondays in March and Septem-
ber, and may continue in session two weeks.

In the county of Dawson on the second Monday after the first Mon-
days in March and September, and may continue in session two weeks.

In the county of Gaines on the fourth Monday aiter the first Mon-
day in March and September and may continue in session two weeks.

In the county of Yoakum on the sixth Monday after the first Mon-
day in March and September, and may continue in scssion one week.

In the county of Hockley on the seventh Monday after the first Mon-
day in March and September, and may continue in session one week.

In the county of Terry on the eighth Monday after the first Mon-
day in March and September, and may continue in session two weeks.

In the county of Crosby on the tenth Monday after the first Mon-
day in March and September, and may continue in scssion two weeks.

In the county of Garza on the twelith Monday after the first Mon-
day in March and September, and may continue in session two weeks.

In the county of Lubbock on the fourteenth Monday after the first
Monday in March and September, and may continue 1 session until
business is disposed of. [Acts 1913, p. 4; Acts 1918, 35th Leg. 4th C. S,,
ch. 9; Acts 1921, 37th Leg. 1st C. S., ch. 13, § 1.]

The unorganized county of Cochran is hereby attached to the county
of Hockley for judicial and all other purposes. [Acts 1921, 37th Leg.
Ist C. S, ch. 13, § 2]

That all process issued or served before this Act takes effect, and
all bonds and recognizances, returnable to the district courts in said
Judicial District, for all juries drawn for any of said courts, are hereby
changed so as to be returnable to various terms of the courts of said
counties, as changed by this Act, and shall be as valid as if returnable to
the terms as fixed by this Act. [Id., § 3.]

Sec. 4 of the act repeals oll laws in conflict. The act toek cffect Aug. 18, 1921
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73. 'That Bexar County shall constitute the Seventy-third Judicial
District. [Acts 1911, p. 87; Acts 1921, 37th Leg., ch. 5, § 4.]

For special provisions relating to this district and districts 37, 45, and 57, see subd. 37.

78.

See Republic Oil & Gas Co. v. Owen (Civ. App.) 210 8. W, 319,

79. 'The Seventy-ninth Judicial District of Texas shall be composed
of the counties of Starr, Hidalgo, Brooks, Jim Hogg. Duval and Jim
Wells, and the terms of the district courts of said district shall be held
therein each year as follows:

In the county of Starr on the second Monday in February of each
vear, and may continue in session two weeks; on the first Monday
in September of each vear, and may continue in session two weeks.

In the county of Hidalgo on the second Monday after the second
Monday in February of each year, and may continue in session nine
weeks; on the second Monday after the first Monday in September
of each vear, and may continue in session nine weeks.

In the county oi Brooks on the eleventh Monday after the second
Monday in February of each year, and may continue in session two
weeks; on the eleventh Monday after the first Monday in September
of each year, and may continue in session two weeks.

In the county of Jim Hogg on the thirteenth Monday after the sec-
ond Monday in February of each year, and may continue in session two
weeks; on the thirteenth Monday after the first Monday in September of
each year, and may continue in session two weeks.

In the county of Duval on the fifteenth Monday after the second Mon-
day in February of each year, and may continue in session two weeks;
on the first Monday in January of each year, and may continue in ses-
sion two weeks, and in addition thereto, there shall be an additional term
of court in Duval County for the year 1921, which shall convene on the
fourth Monday in August of said year, and may remain in session one
wee .
In the county of Jim Wells on the seventeenth Monday after the
second Monday in February of each year, and may continue in session
four weeks :(on the second Monday after the first Monday in January of
each year, and may continue in session to and including the Saturday
proceeding the second Monday in February of each yeaxg [Acts 1915,
34th Leg., ch. 48, § 2; Acts 1921, 37th Leg, ch. 8, § 1; Acts 1921, 37th

f—-\L;gi‘lst C. S, ch. 5 § 1]
! All processes, writs and bonds issued, served or executed prior to the
taking effect of this Act and returnable to the terms of said court in cach
of said counties, comprising said judicial district, and all processes here-
tofore returnable, as well as all bonds and recognizances heretofore en-
tered into, in any of said counties, shall be as valid and binding as if no
change had been made by this Act in the times of holding said terms
of court. [Acts 1921, 37th Leg. 1st C. S,, ch. 5, § 2.]

All process issued or served before this Act goes into effect, including
recognizances and bonds, returnable to the District Court of any of said

counties, shall be considered as returnable to said courts, in accordance:

with the terms as prescribed by this Act, and all such process is hereby
legalized and all grand and petit juries drawn and selected under existing
laws in any of the counties in said judicial district shall be considered
lawfully drawn and selected for the next term of the District Court for
their respective counties held in accordance with this Act; provided, that
if any court in any county of said judicial district shall be in session at
the time this Act takes effect, said court shall continue in session until
the term thereof shall expire under the provisions of the existing laws.
Thereafter the courts of said counties shall conform to the requirements
of this Act. [Id, § 3.] ‘
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Section 2 of Chapter 48 of the Laws of the Thirty-fourth Legislature
passed and approved March 12, 1915, and Chapter 8 of the Laws Thirty-
seventh Legislature passed and approved February 2, 1921, both acts
relating to the times of holding district courts in said district, are hereby
repealed and all laws and parts of laws in conflict herewith are also here-
by repealed. [Id., § 4.]

Took effect Aug. 14, 1921,

80.

See note under subd. 11,

81. The Eighty-first Judicial District of Texas is and shall be com-
posed of the counties of Frio, LaSalle, Atascosa, Wilson and Karnes,
and the District Courts shall be held therein as follows:

In the county of Frio on the last Monday in August and the first
Monday in February and may continue in session three weeks.

In the county of LaSalle, on the third Monday aiter the last Mon-
day in August and the first Monday in February, and may continue in
session three weeks.

In the county of Atascosa, on the sixth Monday after the last Mon-
day in August and the first Monday in February, and may continue
in session three weeks, at each of which terms a grand jury shall be
empanelled.

In the county of Wilson on the ninth Monday after the last Monday
in August and the first Monday in February, and may continue in
session six weeks.

In the county of Atascosa, on the fifteenth Monday after the last
Monday in August and the first Monday in February, and may con-
tinue in session three weeks.

In the county of Karnes, on the eighteenth Monday after the last
Monday in August and the first Monday in February, and may continue
in session five weeks.

That all process, writs, recognizances and bonds issued, served, exe-
cuted or entered into, prior to the taking effect of this Act, and return-
able to the terms of said courts, as heretofore fixed by law, in the sev-
eral counties composing said district, are hereby made returnable to the
terms of said courts in the several counties as fixed by this Act, and all
process heretofore returnable, as well as all bonds and recognizances
heretofore entered into in any of said courts, shall be as valid and binding
as if no change had been made by this Act in the times of holding said
courts and the terms of said courts. :

All grand and petit jurors selected in any of said counties when this
Act shall take effect shall be legal jurors for the various terms of said
courts as fixed by this Act. [Acts 1917, 35th Leg., ch. 91, § 3; Acts
1921, 37th Leg., ch. 16, § 1.]

Explanatory,—The act amends Acts 35th Leg. Reg. Sess. ch. 91, § 3, to read as above
set forth. Sec. 2 of the act repeals all laws in conflict. Took effect 90 days after ad-
journment, which occurred March 12, 1921.

83. The Eighty-third Judicial District of the State of Texas shall be
composed of the counties of Jeff Davis, Presidio, Brewster, Pecos, Up-
ton, Reagan, Sutton and Crockett, and the District Courts shall be held
therein as follows:

In the county of Jeff Davis, on the second Monday in January and
July and may continue in session two weeks.

In the county of Presidio on the third Monday after the first Mon-
day in January and July and may continue in session three weeks.

In the county of Brewster on the sixth Monday after the first Mon-
day in January and July and may continue in session three weeks.

In the county of Pecos on the ninth Monday after the first Monday
in January and July and may continue in session three weeks.
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In the county of Upton on the twelfth Monday after the first Mon-
day in January and July and may continue in session one week.

In the county of Reagan on the thirteenth Monday after the first
Monday in January and July and may continue in session one week.

In the county of Crockett on the fourteenth Monday after the first
Monday in January and July and may continue in session three weeks.

In the county of Sutton on the seventeenth Monday after the first
Monday in January and July and may continue in session until the busi-
ness is disposed of. [Acts 1917, 35th Leg., ch. 67, § 5; Acts 1921, 37th
Leg., ch. 15, § 1.]
artiggr special provisions applicable to this district and district 63, see subd. 63 of this

85.

See note under subd. 20, ante.

87. [There is no 87th judicial district.]

88. Eastland County shall constitute the Eighty-eighth Judicial Dis-
trict of Texas and the jurisdiction of said district court shall be co-exten-
sive with the limits of said county over all cases, civil and criminal, pro-
ceedings and matters of which district courts of this State are given
jurisdiction by the Constitution and laws of this State.

The terms of said district court shall be held as follows:

Beginning on the first Mondays in January, March, May, July, Sep-
tember and November of each year, and may continue in session un-
til the business of the court is disposed of. [Acts 1919, 36th Leg., ch.
139, § 1. o

The I]Jresent judge of the Forty-second Judicial District shall be and
constitute the judge of the newly created Eighty-eighth Judicial District
and shall continue in office for the term for which he was elected Judge
of the Forty-second District which is until the next General Election and
until his successor is elected and qualified. .

The district attorney of the present Forty-second Judicial District
shall be the District Attorney in and for the Forty-second Judicial Dis-
trict of Texas and may hold his office until the next General election
and until his successor is elected and qualified. [Id., § 2.]

The district clerk of Eastland County shall be the clerk of the dis-
trict court of said Eighty-eighth Judicial District, sitting in Eastland
County, and shall receive such compensation for his services as is provid-
ed by law for district clerks. [Id., § 3.]

The county attorney of Eastland County shall do and perform all the
duties of county attorney and district attorney in the Eighty-eighth Ju-
dicial District, composed of Eastland County, and shall receive the same
compensation for his services as is now, or which may hereafter be fixed
by law for district attorneys acting in judicial districts composed of two
or more counties. [Id., § 4.]

The Governor of Texas, immediately upon the taking effect of this
Act, shall appoint a suitable and legally qualified person as district judge
for the Forty-second Judicial District, who shall hold his office until the
next general election, and until his successor is duly elected and quali-
fied. [Id., § 5.]

The jurisdiction of said district courts shall be such jurisdiction as
is granted by the Constitution and Laws of the State of Texas to judicial
district courts of said State. [Id., § 6.]

Upon the taking effect of this Act, the judge of the Forty-second
Judicial District shall immediately transfer to the district court of the
Eighty-eighth Judicial District all cases originating in Eastland County,
of which the district court has jurisdiction; and when such transfers
are made, the clerk of the Fighty-eighth Judicial District shall enter such
cause, or causes, upon the docket of the said Eighty-eighth Judicial Dis-
trict Court to which said transfer, or transfers, are made and when so
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entered upon the docket of the said Eighty-eighth Judicial District Court,
the judge of the said court shall try and dispose of said case or cases, in
the same manner as if the same were filed originally in the said court.

All process, writs and bonds, issued or executed prior to the taking
effect of this Act and returnable to the terms of the Forty-second Judi-
cial District Court as now fixed by law, in the county of Eastland are
hereby made returnable to the terms of the district court of the newly
created Eightv-eighth Judicial District of Texas, and all process here-
tofore returned, as well as all bonds and recognizances, heretofore en-
tered into in said Forty-second District Court shall be as valid as if no
change had been made in said Forty-second District or in the time of
holding said courts.

All process, writs and bonds issued or executed prior to the taking
effect of this Act and returnable to the Forty-second District Court as
heretofore fixed by law in the counties of Taylor, Callahan, Stephens and
Shackelford are hereby made returnable to said Forty-second District
Court as re-organized by this Act, and such process, writs and bonds
shall be as valid as if no change had been made in said Forty-second Dis-
trict or in the time of holding court in the several counties thereof. [Id.,

7.
§ S]ee ante, subd. 42 of this article. Sec. 9 repeals all laws in conflict. The act took
effect 90 days after March 19, 1919, date of adjournment.

89. That Wichita County shall hereafter constitute the Eighty-ninth
Judicial District, and the terms of said district court shall begin on the
first Mondays in January, April, July and October, and shall continue
until the Saturday night preceding the opening of the following term
unless the business of the term is sooner disposed of. [Acts 1920, 36th
Leg. 3d C. S, ch. 12, § 1.]

After the Eighty-ninth District Court shall become organized the
clerk of the district courts of Wichita County shall make up the dockets
of the district courts for said county by filing each new case in the court
having the first appearance day after the filing of the petition to which
ten days service may be had and all criminal cases shall be originally
filed in the court to which the indictment or information is returned and
all appeals in probate cases shall be to the court holding the first term
after such appeal is perfected. [Id., § 4.]

The clerk of the district court, Thirtieth District for Wichita County
shall be the clerk of the Eighty-ninth -District Court, and the district
attorney of the Thirtieth Judicial District of Texas shall represent the
State in all criminal causes cognizable in said court, when he can be
personally present; and in his absence, the county attorney of Wichita
County shall prosecute the pleas of the State in said court and for this
service such county attorney shall receive such fees and emoluments as
are now provided for by general law for like services to county attorneys
throughout the State. [Id., § 6.]

As soon as this Act takes effect, the Governor shall appoint a suitable
person as judge of the Eighty-ninth Judicial District of Texas, who shall
hold his office until the next general election, in November, 1920, and
until his successor is elected and qualified. He shall possess the Consti-
tutional qualifications for district judges in this State. [Id., § 7.]

Took effect Jure 12, 1920. For special provisions applicable to this district, and to
district 30, see subd. 30 of this article.

90. Stephens County shall constitute the Ninetieth Judicial District
of Texas, and the jurisdiction of said district court shall be co-extensive
with the limits of said county over all cases, civil and criminal, proceed-
ings and matters of which district courts of this State are given jurisdic-
tion by the Constitution and laws of this State. The terms of said dis-
trict court shall be held as follows:
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Beginning on the first Monday in January, March, May, July, Sep-
tember and November of each year, and may continue in session for
eight weeks. [Acts 1920, 36th Leg. 3d C. S., ch. 3, § 1.]

The Governor shall appoint a suitable person as judge of the Nine-
tieth Judicial District Court as herein constituted, who shall hold such
office until the next general election and until his successor shall have
been elected and qualified. The judges of said court shall thereafter be
elected as provided by the Constitution and laws of the State for the
election of district judges. [Id., § 2.]

The district clerk of Stephens County shall be the clerk of the district
court of said Ninetieth Judicial District sitting in Stephens County, and shall
receive such compensation for his service as is provided by law for district
clerks; and in the event of a vacancy in the office of the district clerk of
said Stephens County, the judge of the Ninetieth Judicial District Court
shall appoint a suitable person to fill such vacancy. [Id., § 3.]

Explanatory.—Sec. 9 repeuals all laws in conflict. The act took effect June 3, 1920.

After the taking effect of this Act, the judge of the district court of the
Forty-second Judicial District shall by order entered upon the minutes of
said court transfer to the district court of the said Ninetieth Judicial Dis-
trict such civil and criminal cases then pending upon the docket of the said
district court of the Forty-second Judicial District as shall, within his dis-
cretion, equalize the business on the dockets of the said two district courts,
taking into consideration the length of terms and the number of terms of said
courts, respectively; provided, that no cases then on trial in the said Forty-
second Judicial District Court, nor any case on appeal, shall be so trans-
ferred; and when said order has been made and entered, the clerk of the
district court of Stephens County shall make up a docket for the use of the
said court of the said Ninetieth Judicial District by placing thereon such
cases as have been so transferred, in the order of their respective numbers:
and the cases so transferred shall bear the same docket numbers as in the
court from which they were so transferred. [Acts 1920, 36th Leg. 3d C.

S., ch. 3, § 4; Acts 1920, 36th Leg. 4th C. S, ch. 12, § 1 (§ 4).]
Took effect Oct. 4, 1920.

The clerk shall place upon the docket and upon the court papers opposite
the number of each case remaining on the docket of the Forty-second Ju-
dicial District Court the letter ““A”, and shall place upon the docket and upon
the court papers opposite the number on each case transferred to the docket
of the Ninetieth Judicial District Court the letter “B”. And this require-
ment shall also be observed as to all new cases filed in either of said courts,
so that the letter “A” opposite the file number shall indicate that the case
pends in the Forty-second Judicial District Court; and that the letter “B”
opposite the file number shall indicate that the case pends in the Ninetieth
Judicial District Court. [Acts 1920, 36th Leg. 3d C. S., ch. 3, § 5.]

The district court of the Forty-second Judicial District and the district
court of the Ninetieth Judicial District in the county of Stephens, shall have
concurrent jurisdiction with each other of all matters, civil and criminal,
of which jurisdiction is given to the district court by the Constitution and
laws of the State of Texas. Either the judge of the Forty-second Judicial
District, or the judge of the Ninetieth Judicial District of Stephens Coun-
ty, may, at his discretion, either in term time or vacation, transfer any
case or cases, civil or criminal, that may be at the time pending in his
court, to the other district court in said county of Stephens, by order or
orders entered upon the minutes of the court making such transfer, and,
where such transfer or transfers are made, the clerk shall enter such case
or cases upon the dockets of the court to which such transfer or trans-
fers are made, and when so entered upon the docket, the judge of said
court shall try and dispose of such cases in the same manner as if such
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cases were originally filed in said court, and in case of the disqualifica-
tion of the judge of either of said courts in any case, such case, on
the suggestion of such judge of his disqualification entered on the dock-
et, shall stand transferred to the other of said courts, and be docketed
by the clerk accordingly. [Id., § 6.] ) )

That all process, writs and bonds issued or executed prior to the taking
effect of this Act and returnable to the terms of the Forty-second Judicial
District Court as now fixed by law in the county of Stephens, are hereby
made returnable to the terms of the district court of the newly created Nine-
tieth Judicial District of Texas, as in all cases transferred to said court;
and all process heretofore returned, as well as bonds and recognizances here-
tofore entered into in said Forty-second Judicial District Court, shall be as
valid as if transfer had not been made to the court of the Ninetieth Judicial
District. [Id., § 7.]

That the judge of the district court of the said Ninetieth Judicial District
may, in his discretion, have a grand jury drawn for and organized at any
term of his court, and all bills of indictment returned by said grand jury
shall be returnable to the district court of the Ninetieth Judicial District in
said Stephens County. [Acts 1920, 36th Leg. 3d C. S., ch. 3, § 8; Acts 1920,
36th Leg. 4th C. S, ch. 12, § 2 (§ 8).]

The district attorney in and for the Forty-second Judicial District shall
also be the district attorney in and.for the Ninetieth Judicial District and his
compensation shall be the same as is now provided by law for district at-
torneys. After the taking effect of this Act the district attorney of said
Forty-second and Ninetieth Judicial Districts may appoint an assistant dis-
trict attorney for said districts, who shall have all the qualifications of the
district attorney, such as are necessary to perform the duties and affairs
of such ofhice. Said assistant district attorney shall reside in Stephens Coun-
ty, and his cor.pensation shall not exceed three thousand dollars per annum.
Such salary shall be paid monthly and the amount thereof shall be fixed by
the district attorney by and with the consent of the district judges of the
Forty-second and Ninetieth Judicial District Courts by an order entered on
the minutes of said courts. Said salary to be paid out of the fees of office
collected by said district attorney, and such fees to be the same as are
now allowed and permitted by law to be paid to district attorneys of this
State. [Acts 1920, 36th Leg. 4th C. S,, ch. 12, § 3, adding § 8a to Acts
1920, 36th Leg. 3d C. S, ch. 3.]

The office of District Attorney for the Ninetieth Judicial District of Tex-
as is hereby created by this Act; and that the Governor of Texas, immediate-
ly upon taking effect of this Act, shall appoint a suitable and legally quali-
fied person as district attorney for the Ninetieth Judicial District of Texas
who shall hold his office until the next general election and until his suc-
cessor is duly elected and qualified and he shall receive such salary as now
or hereafter provided by law for district attorneys in districts containing
two or more counties. Said District Attorney may appoint an Assistant Dis-
trict Attorney for said district court whose salary shall not exceed three
thousand ($3,000.00) dollars per annum and which shall be paid out of the
general fund of Stephens county at such times and on such terms and condi-
tions as may be prescribed by the commissioners’ court of Stephens county.
[Acts 1921, 37th Leg., ch. 53, § 4.]

Explanatory.—Sec. 6 of the act repeals all laws in conflict. The act took effect March
21, 1921. See subd. 42 of this article for provisions applicable to districts 42 and 92.

91. That the Ninety-first Judicial District of Texas be and the same
is hereby created, to be composed of the county of Eastland in the State
of Texas, and the jurisdiction of said district court shall be coextensive
with the limits of said county over all cases, and civil and criminal pro-
ceedings and matters of which district courts of this State are given ju-
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risdiction by the Constitution and laws of this State. [Acts 1920, 36th
Leg. 3d C. S, ch. 33, § 1]

The terms of said court shall be as follows:

Beginning on the first Monday in February, April, June, August, October
and December of each year, and may continue in session until the business
of the court is disposed of. [Id, § 2.]

The district clerk of Fastland County shall be the clerk of the district
court of said Ninety-first Judicial District, sitting in Fastland County, and
shall receive such compensation for his service as is provided by law for
district clerks. [Id., § 3.]

The county attorney of Eastland County shall do and perform all the du-
ties of county attorney and district attorney in the said Ninety-first Judicial
District, as well as the Eighty-eighth Judicial District, composed of Last-
land County, and shall receive the same compensation for his services as is
now or which may hereafter be fixed by law for district attorneys acting
in judicial districts composed of two or more counties, [Id., § 4.]

The Governor of Texas, immediately upon the taking effect of this Act,
shall appoint a suitable and legally qualified person as district judge for the
Ninety-first Judicial District, who shall hold his office until the next general
election and until his successor is duly elected and qualified. [Id., § 3.}

The district courts of Eastland County, Texas, shall have concurrent civil
and criminal jurisdiction with each other in said county in matters over
which the jurisdiction is given or shall be given by the Constitution and
laws of Texas to district courts; provided, that no grand jury shall be im-
panelled in the Ninety-first District Court of said county, except that by the
special order of the judge of said Ninety-first District Court, a grand jury
shall be called for said court. [Id., § 6.]

Either of the judges in the said district court of Eastland County may,
in their discretion, either in term time or in vacation, transfer any case or
cases, civil or criminal, to any other of said district courts by order entered
on the minutes of his court, or minutes of orders made in chambers as the
case may be, which orders, when made, shall be copied and certified to by
said clerk, together with all orders made in said case, and such certified
copies of such orders shall be filed among the papers of any case thus trans-
ferred, and the fees thereof shall be taxed as a part of the costs of said
suit, and the clerk of said court shall docket any such case in the court
to which it shall have been transferred, and when so entered, the court to
which the same shall have been thus transferred shall have like jurisdiction
therein as in cases originally brought in said court, and the same shall be
dropped from the docket of the court from which it was transferred; pro-
vided, that when there shall be a transfer of any case from one court to the
other. as herein provided, on motion of either of the parties to said suit,
notice must be given to either the opposite party, or his attorney, by the
party making the motion to transfer, one week before the time of entering
the order of transfer. [Id., §7.]

When the court provided by this Act is organized, and the law creating
this court takes effect, the clerk of the district court of Fastland County,
Texas, shall file all suits in his office alternately in said Eighty-eighth Ju-
dicial District Court and said Ninety-first Judicial District Court herein pro-
vided for. [Id., § 8.]

From and after the first day of January of the year A. D. 1925 the
existence of the Ninety-first Judicial District herein provided shall cease,
and the functions of the district court hereby established in said district
shall terminate and any unfinished or pending business in or connected with
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said court in said Ninety-first Judicial District shall by the clerk of the said
court be transferred to the court in said Eighty-eighth Judicial District. [Id.,
§9.1 '

"Took effect June 18, 1920.
By Acts 1921, 37th Leg., ch. 103 the unorganized county of Cochran, now attached to

Lubbock county, is attached to Hockley county for judicial purposes.

TITLE 6
APPRENTICES
Art. Art,
13. Rights of persons to whom minor is 55. No guardian of person when minor is
apprenticed. apprenticed.

Article 43. [34] [29] Rights of persons to whom minor is ap-
prenticed.
Cited, Taylor v. Deseve, 81 Tex. 246, 16 S. W. 1008S.

_ Art. 55. [46] [41] No guardian of person when minor is appren-
ticed.
Cited, Taylor v. Deseve, §1 Tex. 246, 16 S. W, 1008.
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TITLE 7
ARBITRATION

CHAPTER ONE
ARBITRATION IN GENERAL

Art. Art.

56. Right to arbitrate. 62. Procedure on trial.

58. Agreement to be filed in court having 63. Award to be written out, filed and en-
jurisdiction. tered as judgment.

59. Day of trial to be designated by jus- 65. Appeal from an award.
tice or clerk, etc.

Article 56. [47] [42] Right to arbitrate.

Construction of statute.—Statutes providing for arbitration should be liberally con-
strued. Temple v. Riverland Co. (Civ. App.) 228 S. W. 605.

What constitutes agreement for arbitration.—Agreement of the owners of certain
surveys that, in view of doubt and uncertainty as to boundaries, a certain surveyor should
resurvey them, and that they should be bound by the result, held one of arbitration.
Robbs v. Woolfolk (Civ. App.) 224 S. W. 222, .

Common law arbitration.—A recital in the contract that it should be filed with the
clerk of the court in accordance with the statute, etc., showed a statutory as distinguish-
ed from common-law arbitration: the statutes by implication being incorporated into
the agreement. Temple v. Riverland Co. (Civ. App.) 228 S. W. 605.

Art. 58. [49] [44] Agreement to be filed in court having juris-
diction,
Walver as to filing.—While arts. 58, 59, provide that an agreement for statutory ar-

bitration shall be filed with the clerk such a matter of procedure may be waivea. Temple
v. Riverland Co. (Civ. App.) 228 S. W, 605.

Art. 59. [50] [45] Day of trial to be designated by justice or
clerk, etc.

Filing agreement—waiver.—While arts. 58, 59, provide that an agreement for statu-
tory arbitration shall be filed with the clerk such a matter of procedure may be waived.
Temple v. Riverland Co. (Civ. App.) 228 S. W. 605.

Art. 62. [53] [48] Procedure on trial.

Swearing witnesses.—While arbitrators’ failure to swear witnesses before giving
their testimony and to comply with the arbitration agreement was an irregularity, yet
where the witnesses were recalled and sworn as to the statements they had made, and
no special injury to complaining party is shown, and no fraud, unfairness, or impartiality
was participated in by the arbitrators, the award will Le considered just and equitable.
Angus v, Beggs (Civ. App.) 208 S. W, 707.

Art. 63. [54] [49] Award to be written out, filed and entered as
judgment.

Number of arbitrators acting.—Where the parties agree upon the number of arbitra-
tors, they are entitled to the judgment of each, and the neglect or refusal of any one to
act will render an award made by others invalid. Beirne v. North Texas Gas Co. (Civ.
App.) 221 S. W. 301.

Filing.—Where defendants the unsuccessful parties to an arbitration proceeding made
no exception below on the ground that the arbitration agreement was not filed with the
clerk as required by statute, the appellate court will presume that it was waived. Tem-
ple v. Riverland Co. (Civ. App.) 228 S. W. 605.

Conclusiveness of award.—An arbitration agreement as to boundaries is valid, and
t)l;f gw%‘tr'd st;bject to impeachment only as in other cases. Robbs v. Woolfolk (Civ. App.)
224 8. W. 232, ‘

Objections to award.—Where the merits of the decision of arbitrators was not at-
tacked, but defeated party alleged generally that he was improperly excluded from the
hearing, and not allowed to cross-examine witnesses, and that if given a fair opportunity
he could show want of indebtedness, objection is too general to prevent judgment on the:
award., Angus v, Beggs (Civ. App.) 208 S. W. 707,
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Action on award.—On a common-law arbitration, action may be required on the
award to establish it and secure judgment; but in case of statutory arbitration the award
under this article, is entered as the judgment of the court, and the court performs no
judicial function, its duties being merely ministerial. Temple v. Riverland Co. (Civ. App.)
228 8. W. 605.

Setting aside award.—While arbitrations are favored in law, and every reasonable in-
tendment will be indulged in to support them a showing of fraud, bias, or intimidation
will avoid an award. Anderson Bros. v. Parker Const. Co. (Civ. App.) 222 8. W. 677.

In the absence of gross and palpable error in award, charges of fraud of arbitrator
are not sustained by evidence of the merits of the controversy submitted. Robbs v. Wool-
folk (Civ. App.) 224 S. W. 232,

If an award conforms to submission, it may be impeached only for fraud, partiality,
misconduct, or gross mistake committed on the vart of the arbitrator to the manifest
injury of the party ccmplaining. Ia&.

Art. 65. [56] [51] Appeal from an award.

Right of appeal.—Where no right of appeal is reserved, the award is final and con-
clusive, and no appeal can be taken from the judgment entered thereon; but if such right .
is reserved presumptively the dissatisfied party may appeal from the decision of the dis-
trict court hearing the appeal from the decision of the arbitrators. Temple v. Riverland
Co. (Civ. App.) 228 8. W. 605,

Failure to appeal.—If no right of appeal is reserved, the decision of the arbitrators
under this article becomes final, and the award on motion will be made the judgment of
the court unless impeached on equitable grounds as fraud. Temple v. Riverland Co.
(Civ. App.) 228 S. W, 605.
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TITLE 8
ARCHIVES

CHAPTER ONE
ARCHIVES OF THE GENERAL LAND OFFICE

Art. Art.

82. What shall be considered archives of 90a. Loan of archives to TUniversity of
the general land office. Texas.

83. Effect to be given to archives depos-
ited.

Article 82. [62] [57] - What shall be considered archives of the
general land office.

What constitutes archives or public documents.—Under Act April 24, 1871, providing
for the obtaining of the acts and charters of the town of Guerrero among others, and
filing the same as records in the general land office, a statement purporting to have
been made in 1831, and showing to whom lands had been previously granted in Guerrero,
and who then owned them, is not such an ‘‘act, charter, or grant” as was authorized to
be obtained and filed as a record in the general land office, though it was an archive of
Guerrero. Downing v. Diaz, 80 Tex. 436, 16 S. W. 49.

Under this article instruments deposited or filed in a General Land Office do not be-
come archives thereof, unless their deposit or filing was authorized by law. Landry v.
Robison, 110 Tex. 295, 219 S. W. 819.

Affidavits for a duplicate certificate filed to meet the requirements of Rev. St. 1879,
arts. 3883-3885, and approved by the land commissioner, who issued a duplicate certifi-
cate thereon, became archives of the land office, and certified copies thereof were as
admissible in evidence as the originals. Magee v. Paul, 110 Tex. 470, 221 S. W. 254, an-
swering certified questions (Civ. App.) 159 S. W. 325, and answers conformed to (Civ.
App.) 224 S. W. 1118,

An original duplicate copy of a testimonio of Mexican land in Texas was the private
property of the grantee or his assignee, and neither it nor a copy thereof became an
archive of the land office, by reason of its being filed in such office. Ross v. Sutter (Civ.
App.) 223 S. W. 273.

A map, not filed in the surveyor’'s office or the General Land Office, does not become
an archive in either office, and is not admissible to determine boundaries in trespass to
try title. Land v. Dunn (Civ. App.) 226 S. W. 801

Art. 83. [63] [58] Effect to be given to archives deposited.

Admissibility as evidence.—This article does not affect admissibility of archives as
evidence, when they are relevant. Texas Mex. Ry. Co. v, Jarvis, 69 Tex. 627, 7 S. W. 210.

Art. 90a. Loan of archives to Uniwersity of Texas.—That County
Commissioners and other custodians of public records are hereby author-
ized, in their discretion, to lend to the library of the University of Texas,
for such length of time and on such conditions as they may determine,
such part or parts of their archives and records as have become mainly
of an historical value, taking a receipt therefor from the librarian of the
University of Texas; and the librarian of the University of Texas is
hereby authorized to receipt for such records as may be transferred to
the said library, and to make copies thereof for historical study. [Acts

1921, 37th Leg., ch. 43, § 2.]

Explanatory Took effect 90 days after March 12, 1921, date of adjournment. Sec.
2 of the act provides for certification by the librarian of the Lm\ ersity to copies of public
records in his custody, and is set forth, post, as art. 3707a.
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TITLE 9
ASSIGNMENTS FOR CREDITORS

Art.
91. General assignments, how made and

construed; preferences void.
92, Assignment acknowledged,

etec., in-
ventory. *

Art.

96. Where assignee shall reside and his
preliminary duties and bond approved
by county or district judge.

101-103.

95. How and when consenting creditors 105. Dividend declared, etc.

may accept.

Article 91. [71] General assignment, how made and construed;

preferences void.

6. Instruments operating as assignments.—Where sellers and buyers agreed that pro-
ceeds of note representing part of consideration for goods should be applied to payment
of any and all debts or claims against goods, held, that creditors of sellers had an in-
terest in note and were entitled to judgment for proportional amount of their claims.
‘Warren v. Parlin-Orendorff Implement Co. (Civ. App.) 207 S. W. 586.

Agreement whereby purchaser deposited'purchase price in a bank, deposit to be paid:
to approved creditors of vendor on checks signed by both, did not amount to an assign-
ment for benefit of vendor's creditors. Foscue v. Provident Nat. Bank of Waco (Civ.
App.) 210 S. W. 555.

A deed of trust authorizing the trustees to take possession of and at the end of 90
days sell the goods and lands conveyed and distribute the proceeds among the grantor's
creditors, any surplus to be returned to the grantor, is in legal effect only a mortgage
with a power of sale. Hall v. Conine (Civ. App.) 230 8. W, 823,

10. Partnership.—Under Sayles’ Civil St. art. 65a, providing that every assignment by
an insolvent debtor or in contemplation of insolvency, shall inure to the equal benefit of
all creditors, an assignment by a firm is not brought within the statute unless it is shown
that each of the partners is insolvent. Hudson v. Eisenmayer Milling & Elevator Co.,
79 Tex. 401, 156 8. 'W. 385,

12, Property included and sufficiency of description.—Where corporation did not make
general assignment for creditors, but made chattel mortgage or conveyance in trust to
private trustee for creditors, title to cause of action against director for corruptly dis-
posing of assets was vested in trustee. Millsaps v. Johnson (Civ. App.) 196 S. . 202,

16. Preference of creditors, conditions, and directions as to management of trust.—
Where one agrees to pay debts of another from a specified fund in consideration of the
transfer of property, he is bound to distribute the fund pro rata among the creditors,
and upon failure of the debtor to transfer part of the property the transferee can with-
hold from the fund an amount equaling the value of the property not transferred, but
must pro rate the balance, unless some creditors are paid in full without knowledge of’
the partial failure of consideration; priority of maturity date of obligations being imma-
te;iaél. “‘;xmgican Nat. Bank of Houston v. American Loan & Mortgage Co. (Com. App.)
228 8. W, 169.

A deed of trust empowering the trustees to sell, for the benefit of certain creditors,
the debtor’s stock of merchandise and fixtures and his interest in certain land, creates a
prior lien in favor of all the creditors mentioned, and one only of them is not, by virtlue of’
a writ of garnishment served on the trustees after they took charge of the debtor’s mer-
chandise, and the levy of a writ of attachment on the land, entitled to any preference in
the distribution of the proceeds of the sale of the land on foreclosure of a vendor's lien
thereon by the trustees. Hall v. Conine (Civ. App.) 230 S. W. 823.

17. Operatlon and effect as to creditors.—Father, having expressly assumed pavment
of son’s debt in consideration of the conveyance to father of certain land, was liable to-
Z-g(r)l’s creditor unless debt was barred by limitations. Bell v. Swim (Com. App.) 229 S. W.

(A'N

24, Bona fide purchasers from assignee.—Although the title which an assignee takes
under a general assignment for benefit of creditors is not better than that which the as-
signor had, and generally only such title will pass to a purchaser under the assignee,
whether immediate or remote, yet where a purchaser upon the faith of the record pays
value, with.out notice of a secret equity with which the property was affected at the time
of the assignment, he acquires such title as the record discloses the assignor owned.
Etheridge v. Campbell (Com. App.) 215 S. W, 441,

Art. 92. [72] Assignment acknowledged, etc.; inventory.

Schedules and inventory.—Under a general assignment for the benefit of creditors,
a}l the property 'of the debtor, except that exempt from forced sale, passes to the as-
signee, whether included in the inventory or not. Etheridge v. Campbell (Com. App.).
215 S. W. 441,
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Art. 95. [75] How and when consenting creditors may accept.

Necessity of acceptance.—Although creditors of sellers did not know, at time of its
creation of trust in note given as part consideration for goods, they had a right there-
after to affirm it and to enforce it in their favor, and, when they affirmed trust, they
were no longer simple contract creditors. Warren v. Parlin-Orendorff Implement Co.

(Civ. App.) 207 S. W. 586.

Art. 96. [76] Where assignee shall reside and his preliminary du-
ties and bond approved by county or district judge.

Cited in dissenting opinion, San Antonio & A. P. Ry. Co. v. Blair, 108 Tex. 434, 196
S. W, 1153.

Approval of bond.—As the district judge is authorized by statute to remove an as-
signee and appoint his successor, he is the proper person to approve the bond of the
successor., Perry v. Stephens, 77 Tex. 246, 13 S. W, 984,

Arts. 101-103.
Cited, Alamo Iron Works v. Prado (Civ. App.) 220 S. W. 282.

Art. 105. [85] Dividend declared, etc.
See Kaufman v. Wolf, 77 Tex. 250, 13 S. W, 987.
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TITLE 10
ASYLUMS
Chap. Chap. )
1. The lunatic asylums. 4, State home for lepers.
2. Pasteur Hospital. 5. State tuberculosis sanatorium.

3. The deaf and dumb and the blind and
other asylums.

CHAPTER ONE
THE LUNATIC ASYLUMS

Art. Art.
107c. [Repealed.] 152. Jury to be summoned.

107ee. Transfer of property of Northwest 153, Cause to be docketed, ete.
Texas Insane Asylum to board of 154, Jury impaneled and sworn.

control. 155. Special issues to be submitted.
107eee. Same; duties of board of control, 156. Verdlct.
107ff. Name changed. . 1567, Judgment.
107g, 107h. [Note.] 168. Reimbursement to the state from lu-
107ii. Persons admitted to hospital. naties not indigent.
107iii. White and negro patients kept sep- 159. Limitation as to amount and proce-
arate. dure.
107iili. Acts repealed. 160. County attorney to 1reprtesen': sta%e.
161. Warrant to convey lunatic to asylum.
1. THE BOARD OF MANAGERS 162. Relative or friend may give bond, etc.
108-112. [Repealed.] 163. Record made up and forwarded.
113-118. [Note.] 164. Suitable clothing to be provided,

5. OF JUDICIAL PROCEEDINGS IN 168. Fees of officers in lunacy cases,
CASES OF LUNACY

150. Apprehension.
151. The writ and its requisites,

Article 107c. [Repealed.]
See art. 7T150%4h, post.

Art. 107ee. Transfer of property of Northwest Texas Insane Asy-
lum to Board of Control.—The property of the Northwest Texas In-
same Asylum of this State shall be delivered by the Covernor, the Lieu-
tenant Governor and the Attorney General to the Board of Control, and
all the authority conferred by Chapter 183, General Laws passed by the
Regular Session of the Thirty-fifth Legislature upon the Governor, the
Lieutenant Governor and the Attorney General, is hereby conferred up-
on and shall be applicable to the Board of Control; and the appropria-
tion made for the Northwest Texas Insane Asylum by Chapter 168, Gen-
eral Laws passed by the Regular Session of the Thirty-sixth Legislature,
is made available for the Board of Control, and shall apply to them in the
same manner that it did apply to the Governor, the Lieutenant Governor
and the Attorney General. [Acts 1920, 36th Leg. 3d C. S., ch. 56, § 1.]

"Took effect June 18; 1920.

Art. 107eee. Same; duties of Board of Control.—It shall be the
duty of the Board of Control to take charge of said Northwest Texas
Insane Asylum and manage the same under the same authority that they
manage the other insane asylums of the State. They shall also finish
the construction and equipment of the buildings now under construction
in which shall be included, among other things, plumbing, sewerage dis-
posal plant, heating plant and equipment, waterworks plant and equip-
ment, laundry plant and equipment, ice plant and equipment, electric
wiring and fixtures and all equipment and furnishings necessary to make
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the asylum plant as now constructed a complete operating unit. For
such purposes the appropriation heretofore made in Chapter 168, Gen-
eral Laws passed by the Regular Session of the Thirty-sixth Legislature,
is hereby appropriated and made available. [Id, § 2.]

Art. 107ff. Name changed.—That the name of the Insane Asylum
at Rusk. Texas, known as the hospital for the negro insane be changed
to “The East Texas Hospital for the Insane.” [Acts 1919, 36th Leg. 2d
C. S, ch. 39, § 1]

Took effect July 25, 1919.

Art. 107g.

See art. 7150%4h, abolishing the Board of Managers, and transferring its powers to
the State Board of Control.

Art. 107h.
See art. 7085g.

Art. 107ii. Persons admitted to hospital.—As soon as this Act be-
comes effective and operative, the Superintendent of said Asylum shall
admit all persons in Texas who have been adjudged insane, giving pref-
erence to those who are now in jail, or other places of restraint. |ld.,

§2]

Art. 107iii. White and negro patients kept separate.—Both white
and negro patients shall be admitted to said hospital, but the whites and
negroes shall be kept in separate wards, and the two races shall be kept
sepatate and apart at all times. [Id,, § 3.]

Art. 107iiii. Acts repealed.—All laws and parts of laws in conflict
with this Act are hereby repealed, but this Act is intended to be cumula-
tive of all other laws relating to the care and custody of the insane. [Id.,

§4.]
1. TuE BoArRD OF MANAGERS

Arts. 108-112. [88—92] [Repealed.]
See art. 715034 h, post.

Arts. 113-118, [93-96b].

See art. 7150%4h, abolishing the boards of managers and transferring their powers
to the State Board of Control.

5. JupiciaL ProciEDINGS IN CASES oF T,UNACY

Art. 150. [128] [106] Apprehension.—If information in writing
and under oath be given to any county judge that any person in his
county 1s a lunatic, or non compos mentis, and that the welfare of him-
?elf or of others requires that he be placed under restraint, or that such
sunatic 1s a convict confined in the state penitentiary, and such county
judge shall believe such information to be true, he shall forthwith issuc
his warrant for the apprehension of such person, or, upon the filing of
such complaint before any justice of the peace, said justice may issue the
warrant for the apprehension, returning said complaint and warrant to
said county judge; and said county judge shall fix a day and place for
the hearing and determining of the matter, which place shall be either in
the court house of the county or at the residence of the person named, or
at the state penitentiary, if he be a state convict, as the county judge
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may deem best for such person. [Acts 1903, p. 236; Acts 1899, p. 172;
Acts 1876, p. 138.]

See notes following art. 165a in Vernon’'s Sayles’ Civ. St. 1914, and in Supplement of

1918.
Cited in dissenting opinion, San Antonio & A. P. Ry. Co. v. Blair, 108 Tex. 434, 196

S. W. 1153,

Explanatory.—Acts 33d Leg. ch. 163, amended Rev. St. 1911, arts. 150 to 165, in-
clusive, so as to make them read as set forth in Vernon’s Sayles’ Civ. St. 1914, arts.
160-165a, and repealed all laws in conflict with the amendatory act. The Court of Civil
Appeals in White v. White, 183 S. W. 369, and in Loving v. Hazlewood, 184 S. W, 335,
held such amendatory act invalid, in that the substitution of a commission for a jury
violated the constitutional right of trial by jury. The Supreme Court, on writ of error
in the White Case, reported at 108 Tex. 570, 196 S. W. 508, upheld such decision, but de-
clined to discharge the prisoner on the ground that subsequent proceedings had been
taken under the former law to obtain an adjudication of insanity. ™The refusal to dis-
charge the prisoner under the circumstances would seem to be a judicial recognition of
the revival of the old law by the failure of the new, The old law is therefore set forth
herein as a part of the statute law of the state.

Constitutionality of act of 1913.—Const. U. S. Amend. 14, is not necessarily violated
by an act substituting a commission for a jury in determining sanity, provided such pro-
visions are in accord with the due course of law of the land; but there having been under
statute right to jury trial in lunacy proceedings at date of adoption of Const. art. 1, §§ 15,
19, 29, providing that ‘‘right of trial by jury shall remain inviolate,”” etc., Acts 33d Lesg.
c. 163, amending Rev. St. 1911, arts. 150-165, substituting a commission for a jury in such
proceeding, is invalid. White v. White, 108 Tex. 570, 196 S. W. 508, L. R. A. 1918A, 339.

Where defendant was adjudged a lunatic by a commission purporting to act under
Acts 33d Leg. (1913) c. 163 (Vernon's Sayles’ Ann. Civ. St. 1914. arts. 150-156, 159-165),
the adjudication is without force as a judgment, where the statute was subsequently de-
clared unconstitutional. Barton v. State (Cr. App.) 230 S. W. 989,

Nature of proceedings.—Proceedings to determine insanity are of a civil, not a crim-
inal, nature. White v. White, 108 Tex. 570, 196 S. W. 508, I.. R. A. 1918A, 339.

Art. 151. [129] [107] The writ and its requisites.—The warrant
provided for in the preceding article shall run in the name of the “State
of Texas,” shall be directed to the sheriff or any constable of the county ;
and the officer receiving it shall forthwith take into custody the person
named therein, and at the designated time and place have him before the
county judge for trial and examination. [Id.]

S Vgitleldwin dissenting opinion, San Antonio & A. P. Ry. Co. v. Biair, 108 Tex. 434, 196

Art. 152. [130] [108] Jury to be summoned.—At the time of is-
suing the warrant mentioned in the preceding article the county judge
shall also issue an order to the sheriff or constable, directing him to sum-
mon a jury of six competent jurors of the county, to be and appear be-
fore such judge at the time and place designated in said order, for the
liearing and determination of the matter. [Id.]

Art. 153. [131] [109] Cause to be docketed, etc.—T1he cause shall
be docketed on the probate docket of the court in the name of the state
of Texas as plaintiff, and of the person charged to be insane as defendant.
The county attorney shall appear and represent the state onthe hearing,
and the defendant shall also be entitled to counsel; and i proper cases
the county judge may appoint counsel for that purpose. [Act Aug. 15,
1878, p. 138, § 1.] :

Art. 154, [132] [110] Jury impaneled and sworn.—At the time
appointed for the hearing, or at any other time to which the proceeding
may have been postponed, the cause shall be called for trial and a jury of
six men impaneled, to whom shall be administered the following oath:

“You and each of you do solemnly swear, (or affirm) that upon all
the issues about to be submitted to you in the matter of the state of Tex-
as against A B, you will a true verdict render according to the evidence.

So help you God.”
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Art. 155. [133] [111] Special issues to be submitted.—After the
evidence is heard the county judge shall submit the matter to the jury
upon the following special issues:

1. Is A B, the defendant, of unsound mind?

2. If the defendant is of unsound mind, is it necessary that he should
De placed under restraint?

3. If you answer both the foregoing questions in the affirmative,
then what is the age and nativity of the defendant?

4. How many attacks of insanity has he-had, and how long has the
present attack existed? )

5. Isinsanity hereditary in the family of defendant or not?

6. Is defendant possessed of any estate, and, if so, of what does it
consist and its estimated value?

7. If the defendant is possessed of no estate, are there any persons
legally liable for his support? If yea, name them. [Act Aug. 15, 1876, p.
138, §§ 1-2.]

Art. 156, [134] [112] Verdict—The jury shall return plain an-
swers in writing to the issues named in the preceding article, but, if they
find either the first or second issue in the negative, thiey need not deter-
mine further, and the defendant shall be discharged.

Art. 157. [135] [113] Judgment—Upon return of a verdict find-
ing that the defendant is of unsound mind, and that it is necessary that
he be placed under restraint, judgment shall be entered adjudging the
defendant to be a lunatic, and ordering him to be conveyed to the luna-
tic asylum for restraint and treatment.

Art. 158, [136] [114] Reimbursement to the state from lunatics
not indigent—The special issues submitted to the jury, with the an-
swers thereto, shall be incorporated in the judgment, and, if it be found
that the defendant is possessed of property, or that some other person
is legally liable for his support, the county judge may, from time to time,
upon request of the superintendent of the lunatic asylum, cite the guard-
ian of such lunatic, or other person legally liable for his support, to ap-
pear at some regular term of the county court for civil business, then
and there to show cause why the state should not have judgment for the
amount due it for the support and maintenance of such lunatic; and, if
sufficient cause be not shown, judgment may be entered against such
guardian or other person for the amount found to be due the state, which
judgment may be enforced as in.other cases. ‘

Art. 159. [137] [115] Limitation as to amount and procedure.—
The state, in cases provided for in the preceding article, shall in no in-
stance recover more than five dollars per week for the support of any
tunatic, and the certificate of the superintendent of the lunatic asylum as
to the amount due shall be sufficient evidence to authorize the court to
render judgment.

Art. 160. [138] [116] County attorney to represent state.—The
county attorney shall appear and represent the state in all cases provided
for in the two preceding articles.

Art. 161. [139] [117] Warrant. to convey lunatic to asylum.—
Immediately after any person is adjudged a lunatic, the county judge
shall communicate with the superintendent of the asylum, and, if notified
by the latter that there is a vacancy in the institution or that the patient
can be accommodated, he shall issue his warrant to the sheriff or some
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other suitable person, directing him to convey the lunatic to the asylum
without delay, which warrant shall prescribe the number of guards to
be allowed, in no case to exceed two, and shall be executed with all con-
venient dispatch. [Act Aug. 15, 1876, p. 139, § 3.]

Art. 162. [140] [118] Relative or friend may give bond, etc.—No
warrant to convey a lunatic to the asylum shall issue if some relative or
friend of the lunatic will undertake, before the county judge, his care and
restraint, and will execute a bond in a sum to be fixed by the county
judge, payable to the state, with two or more good and sufficient sureties
to be approved by the county judge, conditioned that the party giving
such bond will restrain and take proper care of the lunatic so long as his
mental unsoundness continues, or until he is delivered to the sheriff of
the county or other person, to be proceeded with according to law;
which bond shall be filed with, and constitute a part of, the record of the
proceedings, and may be sued and recovered upon by any party injured,
in his own name. [Act Aug. 15, 1876, p. 138, § 1.]

Art. 163. [141] [119] Record made up and forwarded.—The pro-
ceedings in any inquisition of lunacy shall be entered of record in the pro-
bate minutes of the county court by the clerk thereof; and before any
patient is sent to the asylum the county judge shall cause a complete
transcript of the proceedings to be made up and certified by the clerk of
the county court under the seal of said court, which transcript he shall
forward by mail to the superintendent of the asylum. [Act Aug. 15,
1876, pp. 138, 139, §§ 1, 3.]

Art. 164. [142] [120] Suitable clothing to be provided.—Before
sending any patient to the asylum, the county judge shall take care that
the patient is provided with two full suits of substantial summer cloth-
ing and one full suit of substantial winter clothing. [Act Aug. 15, 1876,

p. 139, § 3.]

Art. 165. Fees of officers in lunacy cases.—In judicial proceedings
in cases of lunacy, as prescribed in this chapter, in each case the sheriff
and county clerk shall be allowed the same fees as are now allowed
said officers for similar services in misdemeanor criminal cases, the coun-
ty attorney shall be allowed a fee of five dollars, provided, that such
fees shall be allowed only when a conviction is obtained; said costs
to be paid out of the estate of the defendant, if he shall have an es-
tate sufficient therefor, otherwise said costs shall be paid out of the
county treasury; and the jurors in such cases shall be allowed fifty
cents each, to be paid out of the county treasury. Justices of the peace
who may take complaints, issue warrants and subpoenas in such lu-
nacy cases, shall receive the same fees as are now allowed them by
law for taking complaints, issuing warrants and subpoenas in crimi-
nal misdemeanor cases. Constables shall receive for executing war-
rants and serving subpcenas in lunacy cases the same fees as are now
allowed them by law for similar services in criminal misdemeanor cas-
es; such fees to be paid upon conviction out of the estate of the de-
fendant, if he shall have an estate sufficient therefor, otherwise the same
shall be paid by the county upon an account approved by the county

judge. [Acts 1903, p. 110.]
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Chap. 8)

Art.
166.

Admission of patients;

as to.

ASYLUMS Art. 205

CHAPTER TWO

PASTEUR HOSPITAL

requirements

Art.
170. [Note.]

Article 166. Admission of patients; requirements as to.

Cited in dissenting opinion, San Antonio & A. P. Ry.. Co. v. Blair, 108 Tex. 434, 196
8. W. 1153.

Art. 170.

See art. 7085g, fixing salary of head physician of institute,

CHAPTER THREE

THE DEAF AND DUMB AND THE BLIND AND
OTHER ASYLUMS

1. GENERAL PROVISIONS

a. BOARD OoF TRUSTEES

Art.

171-174. [Repealed.]
175-179. [Note.]
180. [Repealed.]

205.
206.

‘Arts. 175-179,

2. PARTICULAR PROVISIONS
a. BLIND ASYLUM

a. Texas School for the Blind
187%a, 187%b. [Repealed.}

d. CONFEDERATE HOME

[Note.]

Appointment of superintendent; qual-

ifications;
salary.

removal;

Articles 171-174.
See art. 7150%d, post.

tenure;

duties;

Art.
206a. Repeal.
206b. Cumulative of other provisions.
208%. Transfer of wives of inmates from
. Confederate Woman's Home to
Confederate Home.

dd. CONFEDERATE WOMAN’S HOME
208b, 208d. [Note.]

e. DEAF, DUMB AND BLIND ASYLUM FOR COL-
. ORED YOUTHS
210. '[Note.]

f. EPILEPTIC COLONY
212. [Repealed.]

g. STATE COLONY FOR THE FEEBLE MINDED
232¢. [Note.]

GENERAIL PROVISIONS
a. Board of Trustees
[143-146]

[147-151]

[Repealed.]

See art. 7150%4h, post, abolishing the boards of trustees and managers and trans-
ferring their powers and duties to the State Board of Control.

Art. 180.
See art. 71503h, post.

Arts. 18714a, 18714b.

[152]

See art. 7150%h, post.

Art. 205.

See art. 715044h, abclishing the board of trustees and transferring its powers and
duties to the State Board of Control.

[172]

[Repealed.]

2. Parricur,AR PrROVISIONS

a.

Blind Asylum

A. TExAS SCHOOL FOR THE BLIND.

[Repealed.]

d. Confederate Home
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Art. 206. [173] Appointment of superintendent; qualifications;
removal; tenure; duties; salary.—The State Board of Control shall ap-
point a Superintendent, who shall be an ex-Confederate soldier or the son
of an ex-Confederate soldier, whose duties of office shall be the super-
vision of-.the affairs of said home, keeping the accounts of same, and its
general management, under the direction of the State Board of Control.
Te shall be under the control of and subject to removal (for cause duly
spread upon the records of said home) by said Board, and unless sooner
removed by said Board for cause, shall hold his office for a term of two
years or until his successor shall be appointed and qualified.

In addition to his other duties he shall keep in a book prepared for
that purpose, the name and age of each inmate, date of admission to the
Lhome, the company and regiment or other command or capacity, in
which the military service was performed, and the State from which he
entered the service, and such other data concerning the history of the
inmates as the board of trustees may prescribe. The superintendent of
said home shall receive a salary of two thousand dollars per annum.
[Acts 1891, p. 14; Acts 1895, p. 42; Acts 1921, 37th Leg., ch. 78, § 1,
amending art. 206, Rev. Civ. St. 1911.]

Took effect 90 days after March 12, 1921, date of adjournment.
See art. 7085h, fixing salary of superintendent.

Art. 206a. Repeal.—All laws and parts of laws in conflict with the
provision that the son of a Confederate soldier is eligible for appoint-
ment to said office are hereby repealed. [Acts 1921, 37th Leg., ch.
78, § 2.]

Art. 206b. Cumulative of other provisions.——This Act shall be cumu-
lative of the provisions of Chapter 167, Acts of the Regular Session
of the Thirty-sixth Legislature, relating to the Superintendent of the
Confederate Home, and particularly cumulative of the provisions of
Section nine (9) thereof [Art. 71504h]. [Id, § 3.]-

Art. 208l4,. Transfer of wives of inmates from Confederate Wom-
an’s Home to Confederate Home.—That any woman who is the wife
of a Confederate soldier, and who is an inmate of the Confederate Wo-
man’s Home, and whose husband is an inmate of the Confederate Home,
and who became the wife of such soldier prior to his admission into the
Confederate Home, may, on her request, be transferred from the Con-
federate Woman's Home to the Confederate Home and may remain as
an inmate of the Confederate Home with her husband so long as her
husband remains an inmate of that institution, and while such inmate
she shall be entitled to the same care, support, maintenance and privi-
leges, and be subject to the same discipline, rules and regulations, as
other inmates of that institution; but the wife of any Confederate soldier
so transferred to the Confederate FHlome shall be immediately transferred
back to the Confederate Woman’s Home on the death of her husband,
or whenever for any reason her husband ceases to be an inmite of the
Confederate Home, or whenever in the judgment of the governing board
of the Confederate Home it will be to the interest of the individual, or
of that institution, to make such transfer. [Acts 1921, 37th Leg., ch. 44,
§ 1, adding art. 2081/, to Rev. Civ. St. 1911.]

Took effect 30 days after March 12, 1921, date of adjournment.

dd. Confederate WWoman’s Home
Art. 208D.

See art. 7150%h, abolishing the board of managers ‘and transferring its powers and
duties to the State Board of Control.
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Art. 208d.

ASYLUMS

Art. 239%,

See art. 7085h, fixing salary of superintendent.

e. Deaf, Dumb and Blind Asylum for Colored Youths

Art. 210. [176]

See art. 7150%4h, post, abolishing the board of trustees and transferring its powers

and duties to the State Board of Control.

f. Epileptic Colony

Art. 212, [Repealed.]
See art. T15014h, post.

g. State Colowy for the Feeble Minded

Art. 232c.

See art. 7150%4h, abolishing the board of managers and transferring its powers to the

State Board of Control.

See, also, art. 7085g, fixing salary of superintendent,

CHAPTER FOUR
STATE HOME FOR LEPERS

Articles 2321/2—2 321/2f.

Note.—Repealed by Acts 1919, 36th I.eg. ch. 142, and by ch. 143 of the same session
the appropriation made for the institution is transferred and made available for the

isolation of lepers,

Arts. 233-239.

Note.—These articles which were superseded by Acts 1917, 1st. C. 8,

ch. 24 (Supple-

ment 1918, arts. 23214-23214f) seem to be revived by the repeal of the latter act by Acts

1919 (36th Leg.) chs. 142 and 143.

CHAPTER FIVE
STATE TUBERCULOSIS SANATORIUM

Art.
239b-239j. [Note.]
239n. Application for admission; requisites.

AMERICAN LEGION MEMORIAL SANA-
TORIUM

23914. Institution established.
2393 a. Board established; construction of
buildings, etc.

239%b. Equipment; additional buildings;
architect; bond.

239%4c. Construction contracts let to lowest
bidder.

239%d. Bond of contractor; payments to
contractor.

Articles 239b-239j.

Art,

2391 e. Management by Board of Control;
superintendent; salary and bond;
operation of present sanatorium.

23914 ee. Lease to United States.

239%f. Rule of civil service to apply.

239%g. Physicians as advisory board.

239%4h. Building board not to act until ti-
tle perfected.

239%i. Rules and regulations; admission of
patients; priority; charges.

2391%j. Cases admitted; test period.

23914k. Appropriation; how expended.

239141, Existing contract not impaired.

239%4m. Rules and regulations.

See art. 715014h, post, transferring the management and control of the sanatorium
to the State Board of Control and abolishing the existing board of managers.

Art. 239n.

Application for admission; requisites.

Cited in dissenting opinion, San Antonio & A. P. Ry. Co. v. Blair, 108 Tex. 434, 196

S. 'W. 1153,

AMERICAN LEGION MEMORIAI, SANATORIUM

Art. 2391/,

Institution established.—There is hereby created and es-

tab.lished and there shall be maintained by the State of Texas a tubercu-
losis sanatorium to be known as the American Legion Memorial Sana-
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torium of Texas, and which sanatorium shall be located in Kerr County.
Texas, near the town of Kerrville, upon a site not owned and being used
as a tuberculosis sanatorium by the American Legion Department of
Texas, said sanatorium to be constructed, maintained and operated as
provided in this Act. [Acts 1921, 37th Leg., ch. 18, § 1.]

Act took effect Feb. 28, 1921,

Art. 23914a. Board established; construction of buildings, etc.—
A Board, composed of the State Health Officer, the Chairman of the
Board of Control, and the Superintendent of the State Tuberculosis
Sanitorium, is hereby authorized to construct, equip and provide for
the establishment of said tuberculosis sanitorium at said place, and is
hereby directed to take due cognizance of the latest and most approved
scientific methods of treatment of tuberculosis, and shall seek the co-
operation of the United States Public Health Service, and other health
and tuberculosis agencies, to the end that a strictly modern sanitorium
shall be erected. [Acts 1921, 37th Leg. 1st C. S,, ch. 56, § 1, amending
§ 2, Acts 1921, 37th Leg., ch. 18.]

Took effect Sept. 5§, 1921.

Art. 239Y4b. Equipment; additional buildings; architect; bond.—
Said building board shall first equip for operation the sanatorium now
on said site, and the same shall be operated as soon as possible as pro-
vided in this Act, and then said building board shall have constructed
in addition to those now constructed on said site, suitable additions and
substantial, permanent and fire-proof buildings and equipment so that
the entire sanatorium when completed will be sufficient to accommodate
not less than six hundred (600) patients and the Superintendent and
necessary employees, said building, equipment and sanatorium to be pro-
vided with modern improvements for furnishing good water, heat, ven-
tilation, sewerage and other necessities. Said building board shall have
plans and specifications for said building and sanatorium prepared by
the Chief of Division of Design, Construction and Maintenance of the
State Board of Control, and said building board is authorized to do all
things necessary to construct and establish this sanatorium; provided,
that the building board and architect shall take into consideration all
buildings, equipment and improvements now on said site and shall not
duplicate the same except where necessary. It is the purpose of this
Act to provide for a sanatorium that will accommodate at least six
hundred (600) patients and the Superintendent and necessary employees.
taking into consideration the buildings, equipment and improvements
now on said tract of land; and the architect whose plans and specifica-
tions are accepted shall be the supervising architect in the construction
of said sanatorium; said architect shall act at all times under the su-
pervision and control of said building board; said architect shall execute
bond payable to the State of Texas at Austin, Texas, in a sum to be fixed
by the building board and to be approved by said board, with good and
sufficient sureties, conditioned that said architect. shall be liable and
bound to pay to the State of Texas all damages it may sustain by rea-
son of defective plans or specifications or any willful failure or negligent
performance of duty on the part of said architect. The compensation
of said architect shall be fixed by the building board provided in Section
Two of this Act; provided that the State shall not be limited to one
recovery upon said architect’s bond or any contractor’s bond hereinafter
prqvided for, if not exhausted, and it shall be authorized to bring as many
actions as may be necessary until said bond, or bonds, be exhausted.
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The surety or sureties on any bond provided for in this Act shall be any
surety or indemnity company authorized to do such business under the
laws of the State of Texas. [Acts 1921, 37th Leg., ch. 18, § 3.]

Art. 23914c. Construction contracts let to lowest bidder.—Dids to
construct said sanatorium or any portion thereof shall be let to the low-
est responsible bidder, or bidders, after advertising in two daily news-
papers in the State for thirty days. ‘The bids may be so arranged that
the buildings, equipment or other items may be bid upon by items or
units. [Id., § 4.]

Art. 23914d. Bond of contractor; payments to contractor.—The
contractor and each contractor shall enter into a good and sufficient bond
to be approved by said board, payable to the State of Texas in a sum
double the amount of the contract, conditioned that said contractor will
do the work contracted for according to the plans and specifications fur-
nished by the architect and use such materials in the construction there-
of as may be called for in said plans and specifications and comply in
every respect with all the conditions of said contract and pay for all labor
and material. Eighty per cent. of the materials shall be paid for when
actually delivered on the grounds and the same per cent. for labor when
done, payable monthly, to be payable only on the certificate. of the su-
pervising architect approved by said board, and the remaining twenty per
cent. to be paid when said sanatorium, buildings, equipment or work un-
dertaken by the contractor shall have been completed to the entire satis-
faction of said board and architect and according to contract and plans
and specifications. Provided, that the Comptroller shall not issue any
warrants except upon itemized statements sworn to by the contractor
or contractors and approved by said supervising architect and said board,
which shall be filed with the Comptroller. [Id., § 5.]

Art. 23914e. Management by Board of Control; superintendent;
salary and bond; operation of present sanatorium.—The Sanatorium
herein created shall be operated, controlled and managed by the Board of
Control of this State through a Superintendent and said Board of Control
shall appoint a Superintendent for said sanatorium who shall reside at
the sanatorium and who shall have authority to appoint and employ
necessary employees, assistants and servants and for which appropria-
tions shall be made by the Legislature. The salary of said Superintend-
ent shall be Five Thousand ($5,000.00) Dollars per annum and in addi-
tion thereto he shall be entitled to living quarters, heat, light, fuel and
water. Said Superintendent shall be required to give bond in the sum
of Five Thousand ($5,000.00) Dollars, conditioned upon the faithful per-
formance of his duties and he shall take the Constitutional oath of office.
Provided, that the present sanatorium on said site, or so much thereof
as practicable, shall be at once prepared by said building board for
operation and shall immediately be operated by the Board of Con-
trol through the Superintendent provided for pending the completion
of the entire sanatorium and the entire sanatorium shall be com-
pleted as soon as possible thereafter and put in operation. [Id., § 6.]

Art. 2391 ee. Lease to United States.—The Board of Control of the
State of Texas may and are hereby authorized to enter into negotiations
and make any agreement with the accredited representatives of the Unit-
ed States Government, the United States Public Health Service, or other
Federal agent or agency for the purpose of leasing, and they are hereby
authorized and empowered to lease to the United States Government

22 Sere. V.8.C1v.81.TEX.—5 65
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any or all of said American Legion Memorial Sanatorium of Texas for
disabled tubercular ex-service men and women for such time and on such
terms as in the judgment of said Board of Control may seem proper.

In the event no such lease or rental contract is made and entered .
into, as herein provided, then said sanatorium shall be operated, con-
trolled and managed as provided by this Act and by Chapter 18 of the
General Laws of the Regular Session of the Thirty-seventh Legislature.
[Acts 1921, 37th Leg. Ist C. S, ch. 36, § 2, adding § 6a to Acts 1921,
37th Leg., ch. 18]

Took effect Sept. 5, 1921,

Art. 23914f. Rule of civil service to apply.—The purpose of this bill
being to bring about the best results for World War Veterans who are
afflicted with this disease, and for the general welfare of the State, it
is hereby expressed that it is the desire of this Legislature that the physi-
cians, Superintendent, and others connected with this sanatorium whose
appointments are herein provided for, they, and each of them, shall be
permitted to hold their respective offices and employment during the
term of their good behavior, and that they be removed only for cause,
which cause shall be determined by the Board of Control; and that such
persons shall be under, as nearly as possible, the rule of civil service, to
the end that they may be taken entirely out of politics. Provided, that
nothing in this Section shall be construed as intending to violate the Con-
stitution fixing the terms of officers. [Acts 1921, 37th Leg., ch. 18, § 7.]

Art. 23914g. Physicians as advisory board.—Three competent, li-
censed physicians, citizens of this State, experienced in the treatment of
tuberculosis, shall be appointed by the Governor of Texas who with the
State Health Officer as chairman shall constitute the advisory board to
advise with the Superintendent in the management of the sanatorium
herein created and in the treatment and care of the patients afflicted with
tuberculosis. The members of said Advisory Board shall serve without
compensation, but shall be entitled to be reimbursed for necessary travel-
ing expenses, including hotel bills, incurred in the performance of duty
under this Act. [Id., § 8]

Art. 23914h. Building board not to act until title perfected.—The
building board herein provided for shall not proceed to perform its du-
ties prescribed in this Act unless and until the tract of land and all im-
provements thereon shall be deeded to the State of Texas as herein pro-
vided and the title hereto has been passed upon and approved by the
Attorney General of Texas, and until such time the sanatorium herein
provided for shall not be operated as a State institution. [Id., § 9.]

Art. 23914i. Rules and regulations; admission of patients; priority;
charges.—The Superintendent and Advisory Board are hereby authoriz-
ed to promulgate rules and regulations for the operation and maintenance
of the Sanatorium herein created, and shall prescribe rules for the admis-
sion of patients to said hospital; provided, however, in all cases, priority
and preferential rights of admission to said hospital shall always be given
to honorably discharged veterans of the World War. After such prefer-
ence and priority shall be given, if there should be further available beds,
then any bona fide citizens of this State who has been such for at least
six (6) months next preceding the date of his application, having tubercu-
losis, shall be entitled to be admitted into the sanatorium herein created
upon application to the Superintendent; provided, that if such person
shall make affidavit which affidavit shall never be required of any honor-
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ably discharged veteran of the World War, that he or she is unable to
pay for admission and treatment, such person shall be admitted and treat-
ed free of charge. Such affidavit shall be taken as prima facie evidence
of the fact that such person is unable to pay. In the event the applicant
shall not make an affidavit and is able to pay not exceeding Five ($5.00)
Dollars per week, a charge of not exceeding Five ($3.00) Dollars per
week shall be made for treatment of each such person; and in the event
the applicant is able to pay more than Five ($5.00) Dollars per week, he
or she shall be required to pay not exceeding Ten (10.00) Dollars per
week.

Provided further that the Superintendent of the Sanatorium shall en-
ter into contract or agreement with the United States Government or
any authorized agent, agencies or representatives thereof to accept into
said sanatorium and treat any person otherwise eligible having tubercu-
losis, whereby the sanatorium shall be compensated for treatment or
service rendered such persons in such sum as may be agreed upon by
both parties and as authorized and provided for by the laws of the Unit-
ed States, and the rules and regulations as are now or may be hereafter
promulgated by the United States Public Health Service or other Federal
agent or agency. [Acts 1921, 37th Leg. 1st C. S., ch. 36, § 3, amending
§ 10, Acts 1921, 37th Leg., ch. 18.]

Took effect Sept. 5, 1921,

Art. 2391;j. Cases admitted; test period.—Any person having tu-
berculosis and otherwise eligible shall be eligible to be admitted for treat-
ment in the sanatorium herem created whether such person has incipient,
moderately advanced or far advanced tuberculosis; provided, that the
Superintendent shall not be precluded from entering and keeping in the
sanatorium any person otherwise eligible for observation and tests a rea-
sonable length of time sufficient to determine whether such person has
tuberculosis or not, where there are symptoms indicating that the ap-
plicant may have tuberculosis. [Acts 1921, 37th Leg., ch. 18, § 11.]

Art. 23914k. Appropriation; how expended.—The sum of One Mil-
lion, Five Hundred Thousand ($1,500,000.00) Dollars is hereby appro-
pnated out of any funds in the Treasury of the State of Texas not oth-
erwise appropriated to be used, first to the discharge of all liens and in-
cumbrances and equip and put in operation the present sanatorium now
located near Kerrville and mentioned in Section 1 of this Act [art. 23914
and then in constructing such additions, buildings, equipment and other
necessities as provided for in Section 3 of this Act [Art. 23914b]. The
necessary traveling and other expenses of the building board herein pro-
vided for shall be paid out of said appropriation. [Id., § 12.]

Art. 2391/, Existing contracts not impaired.—It is not the intention
of this Act to impair the obligation of any contract already entered into
relative to the sanatorium or any part thereof, upon said tract of land,
and the building board is hereby expressly authorized to take into con-
sideration any such present contracts and make any arrangements or
agreements with any contractor now having a contract relatn’e to said
sanatorium in order to carry out the purposes of this Act. [Id., § 13.]

Art, 2394m. Rules and regulations.—The Superintendent of the
sanatorium acting with the Advisory Board herein created shall make
rules and regulatlons for the conduct of the sanatorium, [Id., § 14.]
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TITLE 11
ATTACHMENT AND GARNISHMENT

Chap. Chap.
1. Attachment. . 2. Garnishment,

.

CHAPTER ONE

ATTACHMENT
Art, Art,
240. Attachment 1issued, when and by 256. Personal property to remalin in hands
whom. of officer, unless. .

243. May issue on debt not due, but, etc. 258. Replevy by the defendant.
244, Plaintiff must give bond with secu- 264. Return of writ.

rity. 265. Requisites of the return.
247, Attachment abated for want of affi- 267. Attachment creates a lien.

davit or bond. 268, Judgment of foreclosure.
250. Form of writ of attachment. 269. Judgment when the property has
252. Duty of sherilt, etc. been replevied.
°53. May demand indemnity. 270. Order of court when attachment
254, Property subject to attachment, quashed; pending appeal propert:
255. Levy, how made. may be replevied.

Article 240. [186] [152] Attachments may be issued ,by whom.

See Davis v. Robinson, 70 Tex. 394, 7 S. W. 749; First Nat. Bank of Stephenville v.
McClellan (Civ. App.) 211 8. W. 794, ’

Cited, Bell v. Indian Live Stock Co. (Sup.) 11 S. W. 344, 3 L. R. A. 642; Petty v.
Lang, 81 Tex. 238, 16 S. W. 999. Cited in dissenting opinion, San Antonio & A. P. Ry,
Co. v. Blair, 108 Tex. 434, 196 S. W. 1153.

Affidavits ——Affidavit by agent or attorney.—An attachment affidavit, signed by a
member of the plaintiff firm, which merely recited that he was a member of the firm, is
sutficient; the affidavit on its face showing his authority to make the oath. Lundy v.
Little (Civ. App.) 227 S. W. 538.

—— Indebtedness and amount.—Plaintiff had a contract with defendant by which he
was to sell goods for the latter in a certain territory, and to accept as compensation com-
missions on the amount of goods sold; the defendant to have the right to reject any sale
on account of any lack of responsibility of the purchaser. Held, in an action for the
breach of such contract by defendant in refusing to allow plaintiff to carry out the con-
tract, that under the provision of this article requiring an affidavit for an attachment to
state the amount of the demand due plaintiff, an attachment was not authorized; such
contract not affording any certain standard by which the amount of damages could be
ascertained and the amount thereof averred in the affidavit. Hochstadler v. Sam, 73 Tex.
315, 11 S. W. 408. .

In view of the provision authorizing attachment enly on affidavit that defendant is
justly indebted to plaintiff a creditor of deceased could not maintain attachment against
property, in the hands of deceased’s widow, alleged to have been fraudulently conveyed to
her by deceased during his lifetime. Moore v. Belt (Civ. App.) 206 S. W, 225.

Where contingency was to take place at the expiration of the contract, and plaintiff
set forth the contract, which showed that defendant had breached contract and rendered
it terminated, held. that court erred in abating attachment on grounds that it was levied
on a contingency, while affidavit stated that defendant was justly indebted. Paxton v.
Trabue (Civ. App.) 216 S. W. 399.

—— Converting property to money.—Delay of 14 days intervening between execution
of affidavit and bond for writs of attachment and garnishment, the ground of the attach-
ment being that defendant was about to convert his property into money to place it be-
vyond the reach of creditors, held not to authorize the inference that the facts stated in
the affidavit, though necessarily somewhat transient, had ceased to exist when the affi-
davit and bond were filed. Miller v. L. Wolff Mfg. Co. of Texas (Civ. App.) 225 S. W. 212,

—- Fraud In Incurring debt.—Where defendants indebted to a bank on notes are
shown to have conspired to obtain money from the bank upon worthless security, and that
the bank relying thereon, advanced the money, such fraud held to constitute a basis for
attachment of defendants’ property under subd. 12. Lancaster v, Corsicana Nat. Bank
(Civ. App.) 229 S. W. 580.

Art. 243, [189] [155] Attachment may issue on debt not yet due,
but no judgment until debt becomes due.
Cited, Hochstadler v. Sam, 73 Tex. 315, 11 8, W. 408,
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Art. 244. [190] [156] Plaintiff must give bond with security.

Cited, Petty v. Lang, 81 Tex. 238, 16 S. W. 999.

Sureties.—Attachment bond signed by attorneyv without leave of court is not veid or
voidable. Lundy v. Little (Civ. App.) 227 8. W, 538.

Objection to the sufficiency of sureties on an attachment bond on ground they were
nonresidents cannot be taken on a motion to quash, but must be taken by plea in abate-
ment. Id.

Wrongful attachment In general.—Falsity of affidavit. See Lancaster v. Corsicana
Nat. Bank (Civ. App.) 229 S. W. 580.

When real or personal property had been levied on by attachment, to which the claim-
ant or owner is not a party, he may vesort to his common-law remedy for the damages
inflicted by seizure thereunder., Bassham v. Evans (Civ. App.) 216 S. W. 446.

~—— Defenses.—In action on attachment bond, testimony of deputy sheriff, who filled
cut bond, held to require verdict against sureties, who contended that bond read for
smaller amount when their signatures were obtained. Knox v. Horne (Civ. App.) 200 S.
W. 259.

—— Amount recoverable for wrongful attachment.—Damages for wrongful attachment
are limited to those directly and proximately resulting from the seizure, and hence a levy
on lands generally affords no ground for actual damages. Spillman v, Weston (Civ. App.)
200 S. 'W. 557.

—— Exemplary damages.—Under a plea in reconvention for malicious attachment,
where plaintiff had sustained no actual damages, no exemplary damages were recoverable.
Spillman v. Weston (Civ. App.) 200 S. W. 557,

—— Costs and attorney fees.—Where malicious attachment prevented negotiation of
loan making defendant unable to meet payment on prior loan, holder of which employed
aettorney and advertised land for sale, attorney’s fees, advertising expenses, and bonus
paid money lender held not recoverable, heing too remote. Spillman v. Weston (Civ.
App.) 200 S. W. 557, i

Cross-action for conversien.—In suit on a note, with attachment levied upon defend-
ants’ joint property, defendants, claiming exemption, were entitled by plea in reconven-
tion to ask judgment against plaintiff for value of property levied upon treating it as
conversion. Kiggins v. Henne & Meyer Co. (Civ. App.) 199 S. W. 494.

By bringing such cross-action defendants abandoned the property to plaintiff and it
became his property. Id.

Art. 247. [193] [159] Attachment abated for want of affidavit or
bond.

Form of objection.—Objection to the sufficiency of sureties on an attachment bond on
ground they were nonresidents cannot be taken on a motion to quash, but must be taken
by plea in abatement. Lundy v. Little (Civ. App.) 227 S. W. 538.

Defects in affidavit.—A writ of attachment cannot be abated, because allegations of
affidavit therefor falsely state causes for the attachment. Paxton v. Trabue (Civ. App.)
216 S. W. 399.

On motion to abate attachment on ground that demand at date of institution of suit
was only a contingent one, allegation of aflidavit for attachment that debt was due and
owing is controlling. Id.

Party entitled to move for abatement.—This article does not give a claimant of the
gropert,v levied on the right to move in abatement. Roos v. Lewyn, § Civ. App. 593, 23

. 'W. 450.

Art. 250. [196] [162] Form of the writ.

f\mendment of writ.—Rule allowing amendment of writs of attachment to remedy
clerical errors does not permit correction of clerical error in reciting in writ amount in
excess of jurisdiction of court. McDaniel v. Cage & Crow (Civ. App.) 201 S. W. 1078.

Art. 252. [198] [164] Duty of sheriff, etc.

See Kanaman v. Hubbard, 110 Tex. 560, 222 S, W. 151, affirming judgment (Civ. App.)
160 S. W. 304.

Art. 253. [199] [165] May demand indemnity.

'Extent of llability.—There is no authority under Texas law for assessment of attor-
ney’'s fees against creditors or sureties on sheriff’s indemnity bonds taken under this ar-
ticle, when sued for conversion, unless the bonds so provide. Coppard v. Gardner (Civ.
App.) 199 S. W. 650.

Art. 254. [200] [166] Property subject to attachment.

In general.—A )_Nrit of attachment may not be legally levied upon any property ex-
:‘?ft such as is subject to levy under execution. Hoffman v. Rose (Civ. App.) 217 S. W.
O:Nnershlp in general.—Where sale is procured by buyer’s fraud or misrepresentation,
seller’s right to retake goods is superior to the claim of an attaching creditor, where the
goods remain with buyer; for the subsequent attaching creditor obtains no better right
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to the property than the fraudulent buyer. Blount-Decker Lumber Co. v. Farmers’ Lum-
ber Co. (Civ. App.) 211 S. W, 247,
The interest of one of several devisees in the land devised may be attached for a debt
owing by the devisee. Sewell v, Taylor (Civ. App.) 224 S. W. 530. .
Since a vendor who reserves in his deed a lien for part of the purchase price retains
no interest in the land subject to sale under execution, his interest is not subject to at-
tachment under this article. Traders’ Nat. Bank v. Price (Com. App.) 228 S. W. 160.
Trusts and assignments.—Although it was the intention of attaching creditors‘to
sell the interest of the beneficiary of a spendthrift trust, leaving the trustee’s possession
undisturbed during the existence of the trust, such sale cannot be sanctioned but will be
enjoined, as the testator's intention cannot be thus defeated by a sale of any part of the
corpus of the trust estate. Hoffman v. Rose (Civ. App.) 217 S. W. 424. .
A stock of merchandise was assigned to plaintiff for the purpose of protecting him
from liability as surety on a bond. The written assignment, which authorized him'to
sell the goods and deposit the proceeds until an adjustment should be made of the lia-
bility on the bond, to indemnify himself therefrom for his liability and to return the
unsold goods to the assignor if he should be rcleased from the bond, was duly recorded,
and plaintiff took possession. A creditor of the assignor took the goods from him on
attachment. Held, that plaintiff had a right of action against the creditor for the
amount of his liability on the bond. Schmick v. Bateman, 77 Tex. 326, 14 S. W. 22.
Property pledged or mortgaged.—Under art. 3744, providing that goods and chatt'els
pledged, assigned, or mortgaged as security may be levied upon and sold on execution
against the pledgor, etc., property mortgaged or pledged is not exempt from atta.chmept
and, while the mortgagee or pledgee cannot be deprived of possession, he cannot complain
of or resist a levy, where his right of possession has not been interfered with. Briggs v.
Briggs (Civ. App.) 227 S. W. 511.

Art. 255. [201] [167] Levy, how made.

See Kanaman v. Hubbard, 110 Tex. 560, 222 S. W. 151, affirming judgment (Civ. App.)
160 S. W. 304.
Cited, Schmick v. Bateman, 77 Tex. 326, 14 S. W. 22,

Art. 256. [202] [168] Personal property to remain in the hands
of officer, unless.

Liabitity of plaintiff for acts of officer.—As under arts. 252, 255, 256, the sheriff’s pos-
session of property attached at the instance of the plaintiff is no more subject to control
of the plaintiff as to the manner in which he keeps the same than to direction of defend-
ant, and as levy of a writ of attachment does not satisfy the debt, plaintiff is not respon-
sible to defendant for injury to the attached party due to misconduct or negligence of
the sheriff; but the sheriff’s wrong is an injury to both parties to whom the sheriff and
the sureties on his bond may be caused to respond. Kanaman v, llubbard, 110 Tex. 560,
222 8. W, 161, affirming judgment (Civ. App.) 160 S. W. 304.

Art. 258. [204] [170] Replevy by the defendant.

Judgment on bond.—In an action by attachment on a verified account, where defend-
ant was served with process, but after replevyving the property did not appear, it was
proper to enter judgment on the account against defendant and the sureties on the re-
plevin bond without further evidence in support of the account or foreclosure of the at-
tachment lien. Vogt v. Dorsey, 85 Tex. 90, 19 S, W. 1033.

In rendering judgment in attachment suit, against sureties on a replevy bond for
value of attached automobile, the court, in view of this article, need not find as to its
value. Wells v. Cloud (Civ. App.) 202 S. W. 331.

Proof of title in another than defendant.—In an attachment suit wherein an automo-
bile was levied on and defendant retained possession by a replevy bond, defendant can-
not prove it belonged to a firm, and that the attachment was therefore invalid because not
made as prescribed by art. 3743, Wells v. Cloud (Civ. App.) 202 S. W. 331,

Art. 264, [210] [176] Return of the writ.

Direction for return instanter.—A direction for the return of a second writ of attach-
ment instanter is not ground for quashing it, under this article. Panhandle Nat. Bank
v. Still, 84 Tex. 339, 19 S. W. 479,

Art. 265. [211] [177] Requisites of the return.

Sufficiency of return.—Under the provision requiring the sheriff's return to “describe
the property attached with sufficient certainty to identify it,” a levy describing two tracts
of land each as a certain tract containing 150 acres, more or less, on which is located the
new town of M., in L. county, state of Texas, along the line of the said S. A. & A. P. Ry.,
including all of the right, title, and interest of said railway company in and to any and
all town lots and blocks heretofore laid off upon said tract, said interest being such as
has been deeded, sold. released, or contracted to said railway company, or to any per-
son as trustee for them, by 8. B. M., of F. county, Tex., less such portions as have been
heretofore ]egally disposed of by them, and donated and set apart for right of way and
depot purposes, is insufficient, since, if it intended to describe a survey, it should have
pointed out what survey was meant, or, If not, it should have described each lot and
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block intended. As it stands, it would compel a sale in mass, San Antonio & A. P. RY.
Co. v. Harrison, 72 Tex. 478, 10 S. W. 556.

Art. 267. [213] [179] Attachment creates a lien.

Lien in general.—The effect of a levy of attachment is to create a lien upon the prop-
erty, but there is no satisfaction of the plaintiff’s debt until the property is sold under
the judgment foreclosing the lien. Kanaman v. Hubbard, 110 Tex. 560, 222 S. W, 151,
afirming judgment (Civ. App.) 160 S. W. 304,

Independent’ of the operation of registration statutes, the lien of an attaching credi-
tor is limited to the actual interest which the debtor has in the estate, and only through
such statutes can a creditor acquire a better right or higher title than his debtor had.
Traders’ Nat. Bank v. Price (Com. App.) 228 &. W. 160.

Creditors who attached the interest of their debtor in certain lands, in which the rec-
ord showed he had only a vendor’s lien, but which in fact had been reconveyed to him
by an unrecorded deed, thereby secured a licn upon the title given him by the deed. Id.

Priority.—Since this article provides that a valid attachment levy on land shall create
a lien from the date of the levy, it is immaterial that the service of the citation by pub-
lication on the owner, a nonresident, was not completed until some time after the levy;
and a purchaser from him, after the levy, but before the completion of the service, takes
subject to the lien of the attachment. Walton v. Cope, 3 Civ. App. 499, 22 S. W. 765.

Chattel mortgagee of attached cordwood, by his agreement with the attorneys for
plaintiff and defendant mortgagor that the wood might be sold and the proceeds turned
over to him to hold in escrow awaiting final judgment, held not to have waived his mort-
gage lien, superior to the attachment lien of plaintiff, nor to have done anything to estop
him from asserting his lien after proper surrender of the fund in his hands or its deposit
in court. Loya v. Bowen (Civ. App.) 215 S. W, 474.

Art. 268. [214] [180] Judgment of foreclosure.
See Vogt v. Dorsey, 85 Tex. 90, 19 S. W. 1033.

Jurisdiction.—In view of this article in action involving $490, commenced, with levy of
attachment, in district court of Harrison county, after Acts 32d I.eg. c. 54 (Vernon's
Sayvles’ Ann. Civ. St. 1914, art. 1811-55), conferred such jurisdiction judgment entered in
that court after Acts 33d Leg. c. 53, retransferring jurisdiction to county court, was void.
Jackson v. Lancaster (Civ. App.) 199 S. W. 1179,

Under this article a justice court, in suit within its jurisdiction, has authority to de-
cree a foreclosure of attachment lien on real estate, and direct an order of sale of the
land; Const. art. 5, § 8, not conferring exclusive jurisdiction on district courts. Baker
v. Pitluk & Meyer, 109 Tex. 237, 205 S. W. 982.

Under this article a justice court possesses authority to enforce by express foreclosure
a lien acquired on land by levy of attachment from the court, decreeing the foreclosure,
although there is no valid objection to the method provided by said article for enforce-
ment of attachment lien by mere judgment recital of issuance and levy of attachment
followed by execution. ' Id. .

County court has power to foreclose an attachment lien. Bracht v. Adamson (Civ,
App.) 211 S. W. (24,

An attachment issued out of the county court can be levied upon real estate, in
view of this article, providing for enforcement of the lien of attachment issued from a
county court and levied on land. Sewell v. Taylor (Civ. App.) 224 S. W. 530.

Judgment.—Before the adoption of this article, requiring the judgment to show an
express foreclgsure of the lien, the judgment was admissible, though it did not show the
condemnation of the property, in the absence of any shewing therein that the attach-
ment had been abandoned. Harris v. Daugherty, 74 Tex. 1, 11 8. W. 921, 15 Am. St. Rep.
$12, following Wallace v. Bogel, 66 Tex. 572, 2. S. W. 96.

In suit by plaintitf, who had farmed land together with defendant, to recover an
amount due him, the trial court did not err in rendering judgment on defendant’s replevy
bond, and also for foreclosure of the attachment lien. Coopwood v. Wofford (Civ. App.)
219 8. W. 504. :

—— Nonresident.—Proper judgment in attachment and garnishment proceedings
against nonresident not personally appearing would be to limit judgment’s execution to
specific property attached or garnished. Burrow-Jones-Dyer Shoe Co. v. Gerlach Mer-
cantile Co. (Civ. App.) 200 S. W. 250,

An attachment lien on land of a nonresident defendant, duly served personally by no-
tice as provided by statute, can be foreclosed, though the defendant was not informed by
the nonresident notice served on him that foreclosure was sought. Lane v. First Nat.
Bank (Civ. App.) 216 S. W. 490,

Sale.—Under arts. 267, 268, the effect of a levy of attachment is to create a lien upon
the property, but there is no satisfaction of the plaintiff’s debt until the property is sold
under the judgment foreclosing the lien. Kanaman v. Hubbard, 110 Tex. 560, 222 S. W.
151, affirming judgment (Civ. App.) 160 S. V. 304.

Art. 269. [215] [181] Judgment when property is replevied.

Judgment in general.—In an attachment suit there was no error in rendering judg-
ment against sureties oun the replevy bond for the value of an automobile as estimated by
the sheriff when bond was given, together with interest, as such judgment is plainly au-
thorized by this article. Wells v. Cloud (Civ. App.) 202 S. W. 331,

In rendering judgment in attachment suit, against sureties on a replevy bond for
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value of attached automobile, the court, in view of art. 258, need not find as to its val-
ue. .
Judgment against sureties on a replevin bond follows as a matter of law, without no-
tice to them, after judgment against their principal, under this article. Tripplett v. Hen-
dricks (Civ. App.) 212 8. W. 7564.

In suit by plaintiff, who had farmed land together with defendant, to recover an
amount due him, the trial court did not err in rendering judgment on defendant’s replevy
bond, and also for foreclosure of the attachment lien. Coopwood v. Wofford (Civ. App.)
219 S. W. 504,

Default judgment.—In an action by attachment on a verified account, where defend-
ant was served with process, but after replevyving the property did not appear, it was
proper to enter judgment on the account against defendant and the sureties on the re-
plevin bond without further evidence in support of the account or foreclosure of the at-
tachment lien. Vogt v. Dorsey, 85 Tex. 90, 19 S. W. 1033.

Art. 270. [216] [182] Order of court when attachment quashed;

pending appeal, property may be replevied.
See Blum v, Addington (Sup.) 9 S. W. 82,

CHAPTER TWO

GARNISHMENT

Art, Art,
271. Writ ef garnishment, who may issue 294, For effects.

and when. 296. Judgment against fncorporated com-
272. Bond to be executed in certain cases. panies, etc., for shares, etc.
273, Application for the writ, ete. 297. Sales of such shares, etc., how made.
274. Proceeding by, shall be docketed, etec. 298. Fffect of such sale.
276. Form of writ. 299, Traverse of answer of garnishee, by
277. To be dated, etc. plaintiff.
278. Sheriff, etc., to execute and return 300. By defendant.

forthwith. 301. Trial of issue on controverted an-
279, Effect of service of, defendant may swer.

replevy. 302. When garnishee is a foreign corpora-
280. Answer to, must be under oath, in tion or resides in another county.

writing and signed. 303. Duty of clerk, or justice, of such
281. Garnishee to be discharged on an- county in such cases.

swer, when. 306. Current wages not subject to gar-
282, Judgment by default, when. nishment.
283-292. Repealed. 307. Costs in garnishment proceedings.

293. Judgment against garnishee when he
is indebted.

Article 271. [217] [183] Writ of garnishment, who may issue and
when,

Cited, Bell v. Indian Live Stock Co. (Sup.) 11 S. W. 344, 3 I. R. A. 642; Wirst Nat.
Bank of Stephenville v. McClellan (Civ. App.) 211 S. W. 794,

In generaj.—Statutes authorizing writ of garnishment must be strictly construed,
and party attempting to avail himself of that remedy must strictly follow the law. Na-
tional Bank of Commerce of Amarillo v. A. Walker Brokerage Co. (Civ. App.) 198 S. W.
174,

Although garnishment proceeding under art. 271, is ancillary to main action, yet in
view of articles 274, 293, 299, it is suit between judgment creditor and garnishee, in which
the “amount in controversy” affecting jurisdiction is ‘‘the amount of plaintiff’s judgment,
with interest and costs,” and where plaintiff’s judgment is less, but with interest called
for by the judgment exceeds, $100, art. 1589, providing amount in controversy shall be
“exclusive of interest and costs,’”” does not apply. Fannin County Nat. Bank v. Gross
(Civ. App.) 200 S. W. 187,

Garnishment is merely a species of attachment, being a summary proceeding and the
statute governing it should be followed with strictness. Buerger v. Wells, 110 Tex. 566,
222 8. W. 161, reversing judgment (Civ. App.) Wells v. Globe Fire Ins. Co., 167 S. W. 289.

Buyers, after having paid drafts, were not estopped in their action for rescission from
garnishing proceeds in hands of a bank in process of transmission to other bank with
which drafts had been deposited for collection. Commercial Nat. Bank of Hutchinson,
Kan., v. Heid Bros. (Civ. App.) 226 S. W. 806.

Attachment basis of proceeding.—In an action in which an original attachment has
been issued, an application for a writ of garnishment, under subd. 1 of this article, is
fatally defective if it does not state that an original attachment has issued in the suit,
and the omission cannot be cured by amendment, article 273 providing that the applica-
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tion shall state inter alia the facts authorizing the issue of the writ. Scurlock v. Gulf,
C. & 8. F. Ry. Co., 77 Tex. 478, 14 S. W, 148.

Under subds. 1 and 3, and arts. 272, 273, providing that writ of garnishment cannot
be issued without bond unless affidavit or application shows that attachment has been
issued or judgment rendered, an application for writ, or the affidavit, must show the
facts. National Bank of Commerce of Amarillo, v. A. Walker Brokerage Co. (Civ. App.)
198 S. W. 174,

Property or fund In possession of garnishee and ownership thereof in general.—Where
a construction contract was satifactorily completed by contractor’s successor, money due
the contractor when he quit was subject to garnishment by his creditors. Zimmerman
Land & Irrigation Co. v. Rooney Mercantile Co. (Civ. App.) 1956 8. W, 201.

Where widow traded her homestead, advancement of $425 by man who thereafter be-
came her husband and his assumption of mortgage of $300 on property received in ex-
change was sufficient consideration for having notes executed by other trading party
made payable to such husband, so that debt represented by them could not be garnishead
as her property. Simmons-Newsome Co. v. Malin (Civ. App.) 196 S. W. 281,

‘Where S. shipped plaintiff’s goods to him, and drew draft on him in favor of G. with
bill of lading attached, for more than plaintiff owed, the bank through which draft was
collected for G. is not liable to plaintiff as garnishee of S. Smith v. Houston Nat. Exch.
Bank (Civ. App.) 202 S. W. 181,

The fact that money was deposited in the name of another, when standing alone, will
make a prima facié case of ownership by such other; but where it appears that control of
deposit was reserved by an agreement that it was to be paid out on checks drawn by the
depositor as agent for the other, and the depositor on being garnished hastily withdrew
the deposit and transferred it to the name of still another person, the court will find, in a
garnishment proceeding, that the money belonged to the depositor. Hulshizer v. First
State Bank of Robstown (Civ. App.) 207 S. W. 584.

Where a business was sold under agreement whereby the buyer deposited in a bank
the purchase price, to be paid out by creditors of the seller on checks signed by both buy-
er and seller, no part of the deposit was garnishable as belonging to the seller until such
creditors as he had approved by signing checks jointly with the buyer had been paid.
Foscue v. Provident Nat. Bank of Waco (Civ. App.) 210 S. W. 535.

Community funds in name of wite may be impounded by garrishment in aid of judg-
ment against husband. Szanto v. First State Bank of Mt. Calm (Civ. App.) 212 8. W, 971,

In a garnishment proceeding evidence held insufficient to support a finding that funds
held by the garnishee belonged to the debtor against whom plaintiff had filed suit. Deni-
son Bank & Trust Co. v. People’s Guaranty State Bank of Tyler (Civ. App.) 218 S. W.
561, 562.

Where a bank acquires title to a draft with biil of lading attached by crediting the
amount to consignor's account, and the consignee pays the draft, being compelled to do
so before receiving the bill of lading by the United States Food Administration, and the
shipment is not as guaranteed, and a judgment is obtained against the consignor, the con-
signee cannot recover the amount of damages due him in a garnishment against the bank.
. A. ¥adane & Co. v. Security Nat. Bank (Civ. App.) 219 S. W. 506.

Even if a joint undertaking, whereby two persons were to furnish money and a third,
M., was to buy and sell hogs, and the three divide profits equally, did not constitute a
partnership, the proceeds of a sale are not subject to garnishment for an individual debt
of M.; his interest in the funds being contingent on there being a profit, determinable only
after settlement of the indebtedness of the joint undertaking. Brown v. Cassidy-South-
western Commission Co. (Civ. App.) 225 S. W. 833.

A partnership fund is not subject to garnishment for the individual debt of a member
of the firm, especially where the firm’s assets are insufficient to satisfy its debts. Id.

Debt due one as trustee is not subject to garnishment for his individual debt, though
his creditor has no prior notice of the trust. Id.

. Where judgment debtor gave bank a draft for collection, but his account was cred-
ited with the amount of the draft, and it was sent to another bank for collection, the lat-
ter was agent for the first bank, and immediately upon collection of the draft by the agent
bank the transaction became a closed affair, and the first bank became the absolute own-
er of the proceeds of the draft, and judgment creditor could not deprive the first bank
of its property by garnishment proceedings against the agent bank. Provident Nat. Banl:
of Waco v. Cairo Flour Co. (Civ, App.) 226 S. W. 499,

. In garnishment proceeding by a judgment creditor, evidence held to show that money
in a bank paid on draft was not the property of the judgment debtor, but was the prop-
erty of another bank which was payee in a draft drawn upon the plaintiff by the judg-
ment debtor. Id.

Where agent, engaged in loaning principal’'s money, deposited checks from prineipal
payable to him as manager in a bank in his own name, the funds belonged to the princi-
pal and were not subject to grnishment in third party’s action against agent. King &
King v. Porter (Civ. App.) 229 S. W. 646.

] _Claims by.thlrd persons.—A contractor’s assignment of his contract rights, under
which the assignee claimed only balance due after contractor's debts were discharged,
ﬁt::ls notthprevent contractor’s creditors from subsequently garnisheeing amounts due him

er e contract. Zimmerman Land & Irrigatio 0. V. ney 2 i .
ADD.) 195 S. W. 501, g n C Rooney Mercantile Co. (Civ
d thhat a judgment obtained by intervener in garnishment proceedings against the

ebtor had been appealed is immaterial, where intcrvener also had another judgment
exceeding face of its claim which had not been appealed. 1d.
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Facts in evidence showing that seller shipped goods to its own order and assigned its
account against buyer, and delivered draft on buyer with bill of lading to assignee, who
intervened in garnishment proceedings, held to support court’s finding that the proceeds
of draft in hands of bank to which assignee had sent it for collection belonged to assignee
intervener, and could not be reached by seller’s creditor. Gateway I’roduce Co. v. Sunset
Fruit & Produce Co. (Civ. App.) 222 S. W. 654,

Indebtedness of garnishee..~Where parties agreed that principal of notes should not
be paid, but interest should be paid until payee’s death, makers were liable in garnish-
ment proceedings for interest due when garnishees’ answers were filed, but not there-
after. Shropshire v. Alvarado State Bank (Civ. App.) 196 S. W. &77.

Evidence held sufficient upon which to base a finding that when the garnishment writ
was served the owner, garnisheee, was indebted to contractors, defendants in garnish-
ment, so that there were funds belonging to the latter in garnishee’s hands when the writ
was served. Hall v. Nunn Electric Co. (Civ. App.) 214 S. W. 452.

Where the contractor and the owner had settled by letters the amount due on the con-
struction of an irrigation plant when the owner was made garnishee in an action agajnst
the contractor, the objection that the demand was unliquidated and not subject to gar-
nishment must fail. Id.

Plaintiff’s judgment.—There can be no valid judgment against a garnishee without a
valid judgment against principal defendant. Burrow-Jones-Dyer Shoe Co. v. Gerlach
Mercantile Co. (Civ. App.) 200 S. W. 250. :

The judgment must be a personal one upon which execution might issue. Id.

Judgment in rem against nonresident by publication after attachment and garnish-
ment proceedings against property in state binds only the property attagched, and does
not support garnishment proceedings instituted after entry of such judgment in rem. Id.

Where application for writ of garnishment is filed at the same time as the main suit,
or prior to final judgment, it is ancillary to and part of the main suit, and the court will
take judicial knowledge of the proceedings in the main suit and consider them together;
but where the original suit is terminated at the time of the institution of the garnishment
proceedings, and by the petition the judgment is set up as the basis for a valid writ, and
defendant joins issue by denying the existence of a judgment, the court is not author-
ized to enter judgment without proof of a valid, subsisting, and unsatisfied judgment.
Tripplett v. Hendricks (Civ. App.) 212 S. W. 754.

A dormant judgment—one not kept alive by issuance of execution—will support a writ
of garnishment. Id. .

Garnishment proceeding should not He dismissed because of appeal in the main case,
but should be continued to await result of appeal. Farmers’ State Bank of Merkel v.
First Nat. Bank (Civ. App.) 228 S. W. 268.

‘Where defendants perfected their appeal by a cost bond only, thus coming within art.
2100, declaring that in such case the bond shall not have the effect to suspend the judg-
ment, but execution shall issue thereon as if no appeal had been taken, the trial court
has jurisdiction to entertain garnishment proceedings pursuant to art. 271, subd. 3, for,
even if the word ‘‘execution,” instead of being accepted as any means appropriate for
the enforcement of the judgment, should be taken in its strict sense, the article indicates
that proceedings for enforcement of the judgment are not suspended, and hence, though
garnishment, which is a species of execution, be deemed not within the strict letter of
the act, it is permissible. Durham v. Scrivener (Civ. App.) 228 S. W. 282,

The garnishment authorized by subd. 3, where plaintiff has a judgment and makes
affidavit that defendant has not within his knowledge property in his possession subject to
execution to satisfy the judgment, is merely ancillary to the main case, and depends
upon the existence of a final judgment execution of which has not been suspended by ap-
peal or otherwise. Id.

That the judgment on which a garnishment proceeding was hased became dormant
after the court had obtained control over the funds in the hands of the garnishee did not
prevent maintenance of the proceeding, and could not be complained of by one claiming
the money garnished. Childs v. Gearhart (Civ. App.) 229 S. W. 702,

Affidavits.—In affidavit or sworn application for writ of garnishment, averment of title
of garnishee as ‘‘National Bank of Commerce of Amarillo, Texns.”” is not allegation of
residence of garnishee required by art. 271, subd. 2, and art. 273. National Bank of Com-
merce of Amarillo v. A. Walker Brokerage Co. (Civ. App.) 198 S. W, 174.

An affidavit, “G. being first duly sworn on oath says that he is attorney for plaintiff
in the foregoing and attached application for writ of garnishment against the National
Bank of Commerce, Houston, Texas, wherein Four Acre Oil Company is plaintiff, and he
states under oath upon information and belief that the facts therein stated are true,” was
insufficient under art. 271, subd. 3, and art. 273. Four Acre Oil Co. v. National Bank of
Commerce (Civ. App.) 206 S. W. 711,

Nonexistence of property subject to execution.—Under the statute plaintiff in a suit
for debt against more than one defendant, as a suit against maker and indorser of notes,
pannot call a stranger into court on writ of garnishment of a fund as the maker’s, subject-
ing such stranger to inconvenience of proceeding and possible hazard, if either defendant
has property .vsfithin the state'subject to execution from which the demand may be made;
Ltr tl;:el;igt l:i?lnglttg tt;ga&:e:;fﬁda\'rlt state ‘‘defendants” (not merely defcndgnt) .have no prop-

. rger v. Wells, 110 Tex. 566, 222 S, 'W. 151, reversing judgment (Civ.
App.) Wells v. Globe Fire Ins. Co., 157 S. W. 289,
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Chap. 2) ATTACHMENT AND GARNISHMENT Art. 276

Art. 272. [218] [184] Bond when no attachment has issued and no
judgment has been rendered.

See National Bank of Commerce of Amarillo v. A. Walker Brokerage Co. (Civ. App.)
198 S. W. 174,

Bond.—Garnishment proceedings may be maintained after judgment obtained, with-
out giving bond. Szanto v. First State Bank of Mt. Calm (Civ. App.) 212 S. W. 971,

Use of bond in other suit.——Garnishment bond has performed its function when suit
in which it was filed has been dismissed and cannot be used in new suit for purpose of
procuring another writ against different garnishee. National Bank of Commerce of
Amarillo v. A. Walker Brokerage Co. (Civ. App.) 198 S, WL 174.

Art. 273. [219] [185] Application for the writ, etc.

Cited, Hanzal v. City of San Antonio (Civ. App.) 221 8. W, 237,

Sufficiency of application in general.—Under art. 271, subds. 1, 3, and arts. 272, 273,
providing that writ of garnishment cannot be issued without bond unless affidavit or ap-
plication shows that attachment has been issued or judgment rendered, an application for
writ, or the aflidavit, must show the facts. National Bank of Commerce of Amarillo v. A.
Walker Brokerage Co. (Civ. App.) 198 S. W. 174,

An affidavit, “‘Gi. being first duly sworn on oath says that he is attorney for plaintiff
in the foregoing and attached application for writ of garnishment against the National
Bank of Commerce, Houston, Texas, wherein I'our Acre Oil Company is plaintiff, and he
states under oath upon information and belief that the facts therein $tated are truz,” was
insufficient under art. 271, subd. 3, and this article. Four Acre Oil Co. v. National Bank
of Commerce (Civ. App.) 206 S. W. 711.

Garnishment aflidavit, under art. 271, subd. 2, and art. 273, is not required, in view of
art. 276, to state amount ot indebtedness claimed. First INat. Bank of Stephenville v. Mc-
Clellan (Civ. App.) 211 S. W. 704,

A special exception to part of an application for a writ of garnisnment, alleging that
“«aid judgment is still in force and satisfied,” should have heen sustained upon the ground
that the allegations were contradictory. Tripplett v. Hendricks (Civ. App.) 212 8. W. 754,

Where all the statutory requirements of an aflfidavit for garnishment have been met,
that affidavit contains other allegations is immaterial. Szanto v. First State Bank of Mt.
Calm (Civ. App.) 212 S. W. 971,

Name and residence of garnishee.—In affidavit or sworn application for writ of gar-
nishment, averment of title of garnishee as ‘“National Bank of Commerce of Amarillo,
Texas,” is not allegation of residence of garnishee. National Bank of Commerce of Ama-
rillo v. A. Walker Brokerage Co. (Civ. App.) 198 S. W. 174,

The requirement of statute that affidavit for garnishment state garnishees’ residence
is satisfied by statement that as a firin they are engaged in business in a certain county.
Sunset Wood Co. v. Kelly (Clv. App.) 203 S. W. 921,

Allegation in application for garnishment that garnishee was a corporation duly in-
corporated under the laws of Texas with its offices and principal place of business ““In
Mexia, Limestone county, Tex.,” was a sufficient allegation that its residence was in
Mexia, Limestone county, Tex. Sanders v. Farmers' State Bank of Mexia (Civ. App.)
228 8. W. 635.

The name of the president of a bank was no essential part of application for garnish-
ment proceedings against the bank as garnishee, and it was immaterial that it was mis-
spelled and that the names were not idem sonans. Id.

“ thtachment basis of proceeding.—See Scurlock v. Gulf, C. & 8. F. Ry. Co., 77 Tex. 478,
S, W, 148,

Art. 274. [220] [186] Case shall be docketed, etc.

See Van Velzer v. Houston Installment Co. (Civ. App.) 21¢ S. . 469.

) Defects and amendment.—Under this article, and in view of article 280, held that a
writ of garnishment should not be quashed where it otherwise conformed to the statute,
bgcause the name of the plaintiff appeared in an interrogatory as to how much the gar-
gls&?eﬁggas indebted, instead of the name of defendant. Wasson v. Harris (Civ. App.) 209
. ol .

] Where a writ of garnishment, through a clerical error, contained the name of plain-
tiff instead of defendant in an interrogatory as ta how much the garnishee was indebted,
etce., held that plaintiff should be allowed to correct the error by amendment, though of
course the amendment would not relate back to the date of service of the writ, and only
funds belonging to the defendant which the garnishee had in his possession at the date
of amendment would be impounded. Id.

- ;‘ér?ount In controversy.—See Fannin County Nat. Bank v. Gross (Civ. App.) 200 S.

Art. 276. [222] [188] Form of writ.

See Missouri Pac. Ry. Co. v. Whipsker, 77 Tex. 14, 13 S. W, 639, 8 L. R. A. 321, 19 Am.
St. Rep. 734, .

Cited, Gause v. Cone, 73 Tex. 239, 11 S. W. 162.

I'Defec.ts Ir) form.—Garnishment affidavit, under art. 271, subd. 2, and art. 273, is not
required, in view of article 276, to state amount of indebtedness claimed. First Nat. Bank
of Stephenville v. McClellan (Civ. App.) 211 S. W. 794,
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Art. 276 ATTACHMENT AND GARNISHMENT (Title 11

Service on Jack Reed of garnishee process directed agalnst Jack Reeves will not sup-
port judgment against Reed, in the absence of a showing that he was the person intend-
ed to be sued and such showing is not made by return reciting service on Reed nor by
default, interlocutory and final judgments against Reed, though the judgment recited
that such person was known by both names. Reed v. McCutcheon & Church (Civ. App.)
217 S. W, 174. .

The personal pronoun “he’” in a writ of garnishment, which evidently referred to a
bank the name of which preceded it, held manifestly a typographical mistake and entirely
immaterial. Sanders v. Farmers’ State Bank of Mexia (Civ. App.) 228 S. W. 635.

Disclosure as to right of exemption.—See Missouri Pac. Ry. Co. v. Whipsker, 77 Tex.
14, 13 S. W. 639, 8 L. R. A. 321, 19 Am. St. Rep. 734.

Art. 277, [223] [189] Writ to be dated, etc.

See Missouri Pac. Ry. Co. v. Whipsker, 77 Tex. 14, 13 S. W. 639, 8 L. R, A, 321, 19 Am.
St. Rep. 734.

Art. 278. [224] [190] Sheriff, etc, to execute and return writ
forthwith,

Return.—Peturn on writ of garnishment, showing it was served on officer of garnishee
bank by sheriff of county, held conclusive of question whether it was in fact served by
one interested in judgment and not officer of county, in absence of pleading raising ques-
tion, motion to quash writ, etc. Wise v. Johnson (Civ. App.) 198 S. W. 977.

Art. 279. [225] [191] Effect of service of writ; defendant may
replevy.

Effect of service.—Under the provision that ‘“from and after the service of such writ

of garnishment it shall not be lawful for the garnishee to pay to the defendant any debt,
or to deliver to him any effects,” where a writ of garnishment and summons are issued
but not served upon the garnishee, his subsequent appearance and answer give the court
no jurisdiction of the fund. Insurance Co. of North America v. Friedman Bros., 74 Tex.
56, 11 S. W. 1046,
Lien or rights acquired.—Where chattel mortgagee was entitled to lien on part
of proceeds of insurance policy, if proceeds of policy had not been exempt from garnish-
ment, service of writ on insurance company would have conferred on mortgagee right to
cuch proceeds to extent of their lien superior to right of holder of verdor’s lien. Walter
Connally & Co. v. Hopkins (Civ. App.) 195 S. W. 656.

Garnishment cannot confer higher right than that of defendant in original suit, and
plaintiff in garnishment succeeds to rights of original defendant against garnishee. Hub-
bell, Slack & Co. v. Farmers’ Union Cotton Co. (Civ. App.) 196 S, W. 681.

Payments or transfers by garnishee.—The assignee of a judgment occupies no better
position than the judgment creditor, and, if he took the assignment after service of gar-
nishment on the judgment debtor, he took it subject thereto, and, if he has failed to re-
(uire his assignor to file the replevy bond under this article, or to take other steps to pro-
tect himself, he cannot complain of delay in collection of his judgment by reason of the
garnishment proceeding. O'Brien v. Barcus (Com. App.) 212 S. W. 941,

A judgment debtor who had been garnisheed in an action against his creditor is en-
titled to restrain execution on the judgment under art. 4647, though he fails to tender the
excess of the amount of the judgment over the claim of plaintiff in garnishment, in view
of art. 279, which prevents garnishees from paying any debt to the defendant in garnish-
ment after service of writ. Id.

Where intervener procured a transfer from one acting for the garnishment debtor,
contractor, for the benefit of intervener’s principal, he took the construction contract as
originally made between the owner and the contractor and the amount due thereon as
fixed cum onere, and intervener acquired no better right to the debt for constructing the
irrigation plant than the contracting corporation had, and the prior service of garnish-
ment writ prevented voluntary payment by owner, and the superior right to the money
was in garnishor. Hall v. Nunn Electric Co. (Civ. App.) 214 S. W. 452.

‘Where a debtor borrowed money for farming purposes from a bank which kept such
money on deposit subject to check and a creditor garnished the bank, the debtor replevy-
ing the funds in the bank on a replevy bond payable to the creditor, the bank, not having
applied the funds garnished to its debt from the debtor, cannot do so after the service of
garnishment and the replevy of the property; it being fully protected by the replevy bond.
Osceola Mercantile Co. v. Nabors (Civ. App.) 221 8. W. 991,

Replevy by defendant.—Where defendant, sued for debt, other parties as a firm being
garnishees, did not give replevy bond to replevy effects or debts garnisheed, but filed what
was intended as such bond, made payable to the garnishee partners and not to plaintiff,
default judgment against garnisheed firm was proper, though sureties on ‘“‘replevy bond”
;{')%rg n% rgzazde parties. Army Bank of Ft. Sam Houston v. Sunset Wood Co. (Civ. App.)

‘Where an action was commenced and writ of garnishment issued, the principal de-
fendant, who did not file a replevy bond, cannot, under this article, raise objections to the
writ which might have been urged by the defendant in garnishment. Wassou v. Harris
(Civ. App.) 209 S. W, 758. :
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Chap. 2) ATTACHMENT AND GARNISHMENT Arts. 283-292

In garnishment the debtor under the statute may make such defense as the garnishee
could have made, but he cannot defend on the ground that the garnishee might have ex-
ercised rights which it waived. Osceola Mercantile Co. v. Nabors (Civ. App.) 221 S. W.
991.

Art. 280. [226] [192] Answer to the writ must be in writing, un-
der oath and signed.

See Van Velzer v. Houston Installment Co. (Civ. App.) 216 S. W. 469,

Sufficiency of answer.—Garnishees having interposed no exceptions or pleas to plain-
tiff's attempt to hold them liable in the garnishment proceeding on a direct liability of
them to him, objection thereto is not available on appeal. Smith v. Houston Nat. Exch.
Bank (Civ. App.) 202 S. W. 181,

Defendant is never required to allege and prove facts required to be alleged by plain-
tiff; a rule applying to a garnishee. Wilkens & Lange v. Christian (Civ. App.) 223 S, W.
253.

Answer of garnishee held not construable as admitting indebtedness by him to defend-
ant debtor when the writ was served. Id.

—— Defenses.—Garnishee has same rights in defending against the process of time

of service that he would have had in suit against him by the debtor. Wilkens & Lange
v. Christian (Civ. App.) 223 S. W. 253.
Interpleading third persons.—A garnishee may file an answer in a garnishment
suit admitting the debt and make the defendant, judgment plaintiff in another court, a
party to the garnishment suit, deposit the money in the registry of the court in which
the garnishment is pending, and enjoin the enforcement of the judgment in the other
court., North British & Mercantile Ins. Co. of L.ondon & Edinburg v. Klaras (Com. App.)
222 S. W. 208, reforming judgment (Civ. App.) Klaras v. North British & Mercantile Ins.
Co. of London & Edenburg, 200 S. W. 584.

In a garnishment proceeding, it was proper for the court, on application of the gar-
nishee, to bring in adverse claimants to the fund. Commercial Nat. Bank of Hutchinson,
Kan., v. Heid Bros. (Civ. App.) 226 S. W. 806.

Interrogatories.—Under art. 274, and in view of this article, held that a writ of garnish-
ment should not be quashed where it otherwise conformed to the statute, because the
name of the plaintiff appeared in an interrogatory as to how much the garnishee was in-
debted, instead of the name of defendant. Wasson v. Harris (Civ. App.) 209 S. W. 758.

Art. 281. [227] [198] Garnishee to be discharged on his answer,
when.
See King & King v. Porter (Civ. App.) 229 S. W. 646.

Art. 282, [228] [194] Judgment by default, when.—The garnishece
shall in all cases after lawful service file an answer to the writ of gar-
nishment on or before appearance day of the term of the court to. which
such writ is returnable and should the garnishec fail to file such answer
to said writ as herein required, it shall be law{ul for the court, at any time
after judgment shall have been rendered against defendant, and on or
after appearance day, to render judgment by default, as in other civil
cases against such garnishee for the full amount of such judgment
against the defendant, together with all interest and costs that may have
accrued in the main case and also in the garnishment proceedings, pro-
vided that the answer of such garnishee may be filed as in any other
civil case at any time before such default judgment is rendered. " [P. D.
%g?l’ ]Acts 1921, 37th Leg., ch. 105, § 1, amending art. 282, Rev. Civ. St.

. Explanatory.—Sec. 2 of the act repeals arts. 283-292, Rev. Civ. St. 1911, and all laws
in conflict The act took effect April 2, 1921,

Arts. 283-292. [Repealed.]

Explanatory.—Acts 1921, 37th Leg., ch. 105, § 2, repeals articles 283, 284, 285, 286, 287
288, 289, 290, 291, and 292, ch. 2, of the Revised Civil Statutes of 1911, ’ '

See Horst v. City of London Fire Ins. Co., 73 Tex. 67, 11 S. W. 148; Selman v. Orr, 75
gelév 5§fé 12 8. W. 697; General Bonding & Casualty Ins. Co. v. Lawson (Civ. App.) 196

Art. 287 cited, Keating v, J. Stone & Sons Live Stock Co., 83 Tex. 467, 18 S. W. 797
29 Am. St. Rep. 670. '

-{udgment against garnishee.—Proper judgment in attachment and garnishment pro-
ceedings against nonresident not personally appearing would be to limit judgment's execu-
tion to specific property attached or garnished. Burrow-Jones-Dyer Shoe Co. v. Gerlach
Mercantile Co. (Civ. App.) 200 S. W. 250.
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Art. 293 ATTACHMENT AND GARNISHMENT (Title 11

Art. 293. [239] [205] Judgment against the garnishee when he is
indebted.—Should it appear from the answer of the garnishee or should
it be otherwise made to appear and be found by the court that the gar-
nishee is indebted to the defendant in any amount, or was so indebted
when the writ of garnishment was served, the court shall render judg-
ment for the plaintiff against the garnishee for the amount so admitted
or found to be due to the defendant from the garnishee, unless such
amount is in excess of the amount of the plaintiff’s judgment against the
defendant with interest and costs, in which case, judgment shall be ren-
dered against the garnishee for the full amount of the judgment already
rendered against the defendant, together with interest and costs of the
suit in the original case and also in the garnishment proceedings; and
if the garnishee fail, or refuse to pay such judgment rendered against
him, execution shall issue thereon in the same manner and under the
same conditions as is or may be provided by law for the issuance of exe-
cution in other cases. [P. D. 157; Acts 1921, 37th Leg., ch. 105, § 3,
amending art. 293, Rev. Civ. St. 1911.]

Took effect April 2, 1921,

See Horst v. City of London Fire Ins. Co., 73 Tex. 67, 11 S, W. 148; King & Xing V.
Porter (Civ. App.) 229 S. W. §46.

Right to judgment.—After the replevy of a fund garnished, the garnishee is but a
nominal party, and no judgment can be rendered against him except as to the amount
due, and that it was replevied, and no execution can be awarded against him. Osceola
Mercantile Co. v. Nabors (Civ. App.) 221 S. W. 991.

In a garnishment proceeding by a judgment creditor against a bank to impound mon-
ey collected under a draft, wherein another bank intervened and proved ownership of
the draft, plaintiff was not entitled to a judgment against the intervening bank, although
it was indebted to the judgment debtor; no writ of garnishment having been sued out
against the intervening bank. Provident Nat. Bank of Waco v. Cairo Flour Co. (Civ.
App.) 226 S. W. 499.

Amount of judgment.—Where the disclosure showed an amount due defendant ‘“for
the use of herself and children in proportion to their several interests in the land sold,”
plaintiff was entitled to judgment for the amount of defendant’s interest after deducting
the undivided interest of the children. Moursund v. Priess, 84 Tex. 554, 19 S. W. 775.

Amount In controversy.—See Fannin County Nat. Bank v. Gross (Civ. App.) 200 S.
W. 187.

Art. 294, [240] [206] Judgment against the garnishee for effects.

See Horst v. City of London Fire Ins. Co., 78 Tex. 67, 11 S. W. 148; Carter v. Bush, 79
Tex. 29, 16 S. W. 167.

Art. 296. [242] [208] Judgment against incorporated companies,
etc., for shares of stock or interest.

Cited, Keating v. J. Stone & Sons Live-Stock Co., 83 Tex. 467, 18 S. W. 797, 29 Am.
St. Rep. 670. :

Sale of pledged stock.—Stock held as collateral security is property and effects subject
to garnishment under this article. Smith v. Traders’ Nat. Bank, 74 Tex. 457, 12 S. W,
113.

Lien on stock.—Under this and the following article, =ervice of a writ of garnish-
ment on a corporation gives the plaintiff a quasi lien on the shares of stock owned by
the defendant, and a sale under a judgment in the suit passes title as against a subse-
quent garnishment, though the judgment in the latter suit is rendered first. Harrell v.
Mexico Cattle Co., 73 Tex. 612, 11 S. W. 863.

Art. 297. [243] [209] Sale of shares of stock, etc., how made.
See Harrell v. Mexico Cattle Co., 73 Tex. 612, 11 S. W. 863, note under art. 296.

Art. 298. [244] [210] Effect of such sale.
Cited, Smith v. Traders’ Nat. Bank, 74 Tex. 457, 12 S. W. 113,

Art. 299. [245] [211] Plaintiff may traverse answer of garnishee.

. See General Bonding & Casualty Ins, Co. v. Lawson (Civ. App.) 196 S. W. 346; Fan-
nin County Nat. Bank v. Gross (Civ. App.) 200 S. W, 187; King & King v. Porter (Civ.
App.) 229 S. W, 646. .

Controverting the answer.—An objection that garnishor in controverting answer did
not allege, that the garnishee and intervener knew that the trustee held the construction
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Chap. 2) ATTACHMENT AND GARNISHMENT Art. 306

contract under which the debt was garnished for any other person than himself heid not
well taken; such allegation being unnecessary, where it was alleged that such trustee
was holding it in trust for the contractor corporation. Hall v. Nunn Electric Co. (Civ.
App.) 214 S. W. 452,

Art. 300. [246] [212] Defendant may traverse the answer.
See King & King v. Porter (Civ. App.) 229 S. W. 648.

Art, 301. [247] [213] Trial of issue on controverted answer.
See Phenix Ins. Co. of Brooklyn v. Willis, 70 Tex. 12, 6 S. W. 825, 8 Am. St. Rep. 566;
General Bonding & Casualty Ins. Co. v. Lawson (Civ. App.) 196 S. W. 346.

Scope of issues.—In garnishment proceeding strictly, the only issue properly deter-
minable, as between plaintiff and garnishee, is whether garnishee was indebted or had in
its possession effects belonging to defendant in the main action. Smith v. Houston Nat.
Exch. Bank (Civ. App.) 202 S. W, 181.

Art. 302. [248] [214] Trial of issue on controverted answer when
garnishee is a foreign corporation or resides in another county.—Should
the garnishee be a foreign corporation, not incorporated under the laws
of the State of Texas, and should its answer be controverted, the issues
thus formed shall be tried in the court where the main suit is pending,
or was tried; but if the garnishee whose answer is controverted be not a
{oreign corporation and reside in some county, other than the one in
which the main case is pending, or was tried, then upon the filing of a
controverting affidavit by any party to the suit, the plaintiff may file in
any court in the county of the residence of the garnishee having juris-
diction of the amount of the judgment in the original suit, a duly certi-
fied copy of the judgment in such original suit and of the proceedings in
garnishment, including a certified copy of the plaintiff's application tor
the writ, the answer of the garnishee, and the affidavit controverting
such answer, and the court wherein such certified copies are filed shall
try the issues made as provided by law. [P. D. 161; Acts 1921, 37th
Leg., ch. 105, § 4, amending art. 302, Rev. Civ. St. 1911.]

Took effect April 2, 1921.

Jurisdiction.—Under arts. 283, 284, 290, 292, 239, 301-305, where corporation, resident
of D. county, without residence in H. county or agent there, was garnisheed on judg-
ment obtained in H. county, and its answer was controverted, district court of H. county
had no jurisdiction of garnishment cause. General Bonding & Casualty Ins. Co. v. Lawson
(Civ. App.) 196 S. W. 346.

Where garnishee bank filed its plea to have matter heard in the district court of its
domicile, the court had no authority other than to discharge the bank or send the matter
for adjudication to some court in the county where the bank was domiciled, and a judg-
ment thereafter rendered was void and subject to collateral attack. Reed v. First State
Bank of Purdon (Civ. App.) 211 8. W, 333.

Presumption on appeal.—See Swearingen v. Wilson, 2 Civ. App. 157, 21 S. W. 74;
notes under art. 3687, rule 12. i

Art. 303. [249] [215] Case to be docketed and notice to issue.

See General Bonding & Casualty Ins. Co. v. Lawson (Civ. App.) 196 S. W. 2346.
Cited, Swearingen v. Wilson, 2 Civ., App. 157, 21 S, W, 74,

Art, 306. [252] [218] Current wages not subject to garnishment.

Cited, Dempsey v. McKennell, 2 Civ. App. 284, 23 S. W. 525.

What are wages.—Money due an attorney for legal services is not exempt from gar-
nishment, under Const. art. 16, § 28, providing that “current wages for personal services’’
shall be exempt, nor under this article, First Nat. Bank of Cleburne v. Graham (App.)
22 8. 'W. 1101,

Under Const. art. 16, § 8, providing that current wages for personal service shall not
be subject to garnishment, wage of $75 a month, totaling $300, agreed upon by widow and
decedent’s manager and brother as fair compensation to defendant for taking charge of
flecedent’s business during his illness, was exempt as ‘“current wages for persomal serv-
ice,” though at time agreement for services was made no particular compensation was
agreed on; purpose of the provision being to exempt wage until due and in possession of
earner, provided, if he is unable to collect, exemption continues until he can collect, in
gii;rgis%vof;s)gdina.ry diligence. Lee v. Emerson-Brantingham Implement Co. (Civ. App.)

Nonresidents.—Non-residents of the state are entitled to the benefit of Const. art. 16,
§ 28, and this article. Bell v. Indian Live Stock Co. (Sup.) 11 S. W. 344, 3 L. R. A, 642,

79



Art. 306 ATTACHMENT AND GARNISHMENT (Title 11

Extent of disclosure,.—Under this article, a garnishee who is indebted to the principal
defendant for current wages is bound to disclose the facts showing the exemption where
the principal defendant has not voluntarily appeared, and Kas not been formally cited
to appear, in the garnishment proceeding, though arts. 276, 277, in terms, require the
garnishee to answer only as to the fact of indebtedness. Missouri Pac, Ry. Co. v. Whip-
sker, 77 Tex. 14, 13 S. W. 639, 8 L. R. A. 321, 19 Am, St. Rep. 734.

Art. 307. [253] [219] Costs.

Allowance of costs.—A garnishee is not entitled to attorney’s fees, where it errone-
ously denied, and litigated its indebtedness. Zimmerman Land & Irrigation Co. v.
Rooney Mercantile Co. (Civ. App.) 195 S. W, 201.

Defendant bank being a stakeholder or garnishee as to plaintiff’s deposit, it was
entitled to recover an attorney’s fee of $100 against garnishor where by reason of his
conduct in suing out garnishment bank was caused to expend that amount. Reed v.
First State Bank of Purdon (Civ. App.) 211 8. 'W. 333.

A garnishee on discharge is entitled to recover his attorney’s fees of plaintiff. Wil-
kens & Lange v. Christian (Civ. App.) 223 S. W, 253.

Costs of an unsuccessful claimant in garnishment should not be adjudged against
plaintiff in garnishment, though he is unsuccessful because of the claim of another (art.
2031), Brown v. Cassidy-Southwestern Commission Co. (Civ. App.) 225 S, W. 833.

A bank should have been allowed a reasonable attorney’s fee for filing an answer as
garnishee under this article, where it had no property of judgment debtor in its hands.
Provident Nat. Bank of Waco v. Cairo Flour Co. (Civ. App.) 226 S. W. 499,
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TITLE 12
ATTORNEY AT LAW
Art. Art.
309-316. [Repealed.] 317g. Fee for issuing license.
317. Board of examiners; number; quali- 317h. License to be issued only by Supreme
fications; appointment; terms of of- Court.
fice; oath. : 318-321. [Repealed.]
317a. Duties of board; examinations; rec- 323. Persons convicted of felony shall not
ommendations for license. be licensed.
317b. Rules and regulations by Supreme 324. Misbehavior or contempt, how pun-
Court; what to include. ished.
317c. Fee for examination; disposition of. 325, May be suspended or license revoked,
317d. Removal of membhers of board. when.
317e. Exemption of graduates of law 328. Citation, how issued and when serve:l.
schools. 331. Barratry, forfeiture of license by, etc.
317f. Rules and regulations for admission 332. Penalty for refusing to pay over
of attorneys from other jurisdic- money.
tions. 333. Allowed to inspect papers.

317ff. Certain licenses validated.

Articles 309-316. [Repealed by Acts 1919, 36th Leg., ch. 38, § 10.
See post, art. 317.]

Art. 317. [257] [222a] Board of examiners; number; qualifica-
tions; appointment; terms of office; oath.—From and after the taking
effect of this Law, there shall be one Board of Examiners for the State
of Texas. This Board shall consist of five lawyers, having the qualifi-
cations required of Members of the Supreme Court of the State. They
shall be appointed by the Supreme Court and shall each hold office for a
period of two years, and until his successor shall be appointed, and shall
qualify. They shall be required to take the Constitutional Oath of Of-
fice. |Acts 1903, p. 60; Acts 1897, p. 17; Acts 1846, p. 245; Acts 1905,
p. 150; Acts 1919, 36th Leg., ch. 38, § 1.]

Explanatory.—Acts 1919, 36th Leg., ch. 38, amends art. 317 of the Revised Civil Stat-
utes of 1911 to read as set forth in this article, and the 8 articles next following. Section
10 of this act repeals articles 309-316, 318-321. of the Revised Civil Statutes of 1911,

The act took effect 90 days after March 19, 1919, date of adjournment.

Cited, In re Orders in Chambers (Sup.) 226 8. W. 1075.

) Art. 317a. Duties of board; examinations, recommendations for
licenses.—It shall be the duty of this Board, acting under the instructions
cf the Supreme Court, as hereinafter provided, to pass upon the eligibil-
ity of all candidates for examination for license to practice Law within
this State, and to examine thoroughly such of these as may show them-
selves eligible therefor, as to their qualifications to practice Law. This
Board shall not recommend any person for license to practice Law unless
such person shall affirmatively show to the Board, in the manner to be
prescribed by the Supreme Court, that he is of such moral character and
of such capacity and attainment that it would be of advantage to the pub-
lic, and particularly to any community in which he may follow his pro-
tession for him to be licensed. [Acts 1919, 36th Leg., ch. 38, § 2.]

Art. 317b. Rules and regulations by Supreme Court; what to in-
clude.—The Supreme Court is hereby authorized and empowered to
make any and all rules and regulations which, in its judgment, may be
proper and expedient to govern eligibility for such examination, and the
manner of conducting the same, covering, among other points, proper
and effective guarantee to insure:

(a) Good moral character on the part of each candidate for license.
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(b) Adequate pre-legal study and attainment.

(c¢) Adequate study of the Law for a period of at least two years,
covering the course of study prescribed by the Supreme Court, or the
equivalent of such course, before coming to the examination.

(d) The legal topics to be covered by such study and by the exam-
ination given. )

(e) The time and place for holding the examinations, the manner of
conducting same and the grades to be made by the candidates to entitle
them to be licensed, provided that whenever as many as five applicants
shall request the Board to conduct an examination in any particular
town or city convenient to their place of residence, the examination of
such applicants shall be conducted at such town or city at some suitable
time, to be determined by the Board.

(f) Any other such matters as shall be desirable in order to make
the issuance of a license to practice Law evidence of good character, and
fair capacity and real attainment and proficiency in the knowledge of
Law. [Id., § 3.]

Art. 317c. Fee for examination; disposition of.—The fee for such
examination shall be fixed by the Supreme Court, not to exceed Twenty
($20.00) Dollars for each candidate, which shall be paid to the Clerk of
the Supreme Court at the time the application for examination is made.
The money thus obtained shall be used:

First: To pay all legitimate expenses incurred in holding the ex-
amination, and

Second: As compensation to the Members of the Board under such
regulations as shall be agreed upon by the Board, or determined by the
Supreme Court. [Id., § 4.]

Art. 317d. Removal of members of board.—The several examiners
shall be subject to removal by the Supreme Court for incompetency, in-
difference or inattention to duty. [Id., § 5.]

Art. 317e. Exemption of graduates of law schools.—It is hereby
declared to be the duty of the Supreme Court, by General Order to that
cffect, to exempt graduates of such Law Schools as may be approved by
the Supreme Court from taking any examination as to pre-legal or legal
studies and attainments, but such graduates must, in all instances, fur-
nish evidence as to moral character required of candidates; provided
that every Law School in this State shall be approved for this purpose
which maintains the following standards:

(a) Admission requirements of Law equivaleni to successful com-
pletion of the four years’ High School Course.

(b) A Law Curriculum extending over at least three scholastic
years, with not less than ten hours’ class room work in Law a week for
cach of the three classes respectively.

(c) Standards for credit based upon written examination satisfac-
tory to the Supreme Court.

(d) A Law Library of not fewer than twenty-five (2500) hundred
well selected Law Books. [Id., § 6.]

Art. 317f. Rules and regulations for admission of attorneys from
other jurisdictions.—The Supreme Court shall make such rules and reg-
ulations as to admitting attorneys from other jurisdictions to practice
Law in this State as it shall deem proper and just. All such attorneys
must be required to furnish satisfactory proof as to good moral charac-

ter. [Id., §7.]
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Art. 317ff. Certain licenses validated.—That all license to practice -
law in the courts of record of this State, heretofore issued by the clerk
of the Supreme Court, purporting to have been issued under the provi-
sions of Chapter 91 of the General Laws of the State of Texas passed by
the Thirty-fourth Legislature at its regular session, and where the issu-
ance of such license may not have been fully authorized under a strict
construction of said Act, be and they are hereby validated, and that the
holders thereof granted the same privileges of attorneys and councellors
at law, as though such license had been fully warranted by said Act;
provided, that nothing in this Act shall be constru[ct]ed as authorizing
the clerk of the Supreme Court to issue other license under the provi-
sions of Chapter 91 of the General Laws passed by the Thirty-fourth
Legislature at its regular session until the applicant therefor shall com-
p$y§with the provisions of this Act. [Acts 1918, 35th Leg. 4th C. S,, ch.
19, § 2.]

Explanatory.—Sec. 1 of this act amended art. 318 of the Revised Civil Statutes of
*1911, which was repealed by Acts 1919, 36th Leg., ch. 38, § 10. See ante, art. 317.

Art. 317g. Fee for issuing license.—The fee for issuing such license
shall be One ($1.00) Dollar, to be paid to the clerk of the Supreme Court
at the time the license is issued. Money thus received by the Clerk shall
be deemed fees of office and must be applied as provided by Law as to
such fees. [Acts 1919, 36th Leg., ch. 38, § 8.]

Art. 317h. License to be issued only by Supreme Court.—No license
to practice Law in this State shall be i1ssued by any court or authority

except by the Supreme Court of the State, under the provisions of this
Act. [Id, § 9]

Arts. 318-321. [Repealed by Acts 1919, 36th Leg., ch. 38, § 10. See
ante, art. 317.]

Art. 323. [261] [226] Persons convicted of felony shall not be
licensed.

See Lotto v. State (Civ. App.) 208 S. W. 563.
Art. 324. [262] [227] Misbehavior or contempt, how punished.

Contempt.—That defendant’s attorney in a criminal case stated in the presence of
the court to a witness on cross-examination, *“All you know about it is you want to put
J. B. in the penitentiary,” did not justify the court in fining him for contempt, Ex
parte Heidingsfelder, 84 Cr. R. 204, 206 S. W. 351. ’

Art, 325. [263] [228] May be suspended or license revoked, when.
—Any attorney at law who shall be guilty of any fraudulent or dishon-
orable conduct, or of any malpractice, or of contempt involving fraudu-
lent or dishonorable conduct or malpractice, may be suspended from
practice, or his license may be revoked by the district court of the coun-
ty in which such attorney resides, or of the county where such conduct
or malpractice occurred in manner and form as hereinafter provided,
regardless of the fact that such fraudulent or dishonorable conduct, or
malpractice, or contempt involving fraudulent or dishonorable conduct
or malpractice may constitute a criminal offense under the penal code of
this State, and regardless of whether he is being prosecuted or has been
convicted for the violation of any such penal provision or not. [Act Jan.
18, 1860, p. 25; P.D. 177; Acts 1921, 37th Leg., ch. 68, § 1, amending art.
325, Rev. Civ. St. 1911.] ’

Took effect 90’ days after March 12, 1921, date of adjournment.

. Malpractice or misconduct.—An attorney, who remarked that “Germany is going to
win the war, and I hope she will,”” was not guilty of ‘‘dishonorable conduct” within this
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article; such conduct being clearly outside the scope of the attorney’s relations. Lotto
v. State (Civ. App.) 208 S. W. b563.

Effect of change in statute.—Where a statute giving grounds for disbarment of an
attorney was construed by the court of final jurisdiction and was thereafter re-enacted
without material change, to give the statute a new construction disbarring an attorney
on a new ground would be in effect disbarring the attorney by a law not previously pre-
scribing the offense. Lotto v. State (Civ. App.) 208 S. W. 563.

Art. 328, [266] [231] Citation, how issued and when served.

Appearance as walving defects.—In an action to disbar an attorney, appearance in
court was a walver of any defects in the service. Lotto v. State (Civ. App.) 208 8. W. B563.

Art. 331. Barratry, forfeiture of license by, etc.

Barratry.—A. stipulation, in a contract of employment of attorneys, to the effect that
the client could not settle his claim without the attorneys’ consent did not render the
contract void as against public policy. Wichita Falls Electric Co. v. Chancellor & Bryan
(Civ. App.) 229 S. W. 649.

Art. 332. [269] [234] Penalty for refusing to pay over money.

Parties who may proceed by motion.—Company which guaranteed lawyer would turn
over moneys collected, on account of lawyer’s failure to pay collection to collecting agency
or to owner of account, whereby company was cast in judgment, held not entitled to
invoke against lawyer the provision of this article. that attorney who fails to pay over
money may be proceeded against on motion of party injured. United States Fidelity &
Guaranty Co. v. Huffmaster (Civ. App.) 204 S. W. 337.

Art. 333. [270] [235] Allowed to inspect papers.
Taking papers from courthouse.—See Swann v, State, 39 Cr. R. 310, 46 S. W. 36.

DECISIONS RELATING TO SUBJECT IN GENERAL

234. Acting as surety.—As the rule prohibiting attorneys from becoming sureties
without leave of court is only directory, an attachment bond, signed by an attorney, is
not vold or voidable. Lundy v. Little (Civ. App.) 227 S, W. 538.

3. Retainer and authority.—Where counsel who represented firm admitted in writing
on the firm’s appeal that members of firm authorized filing of answer to petition filed by
attorneys for the firm, the admission conceded all required to satisfy Court of Civil Ap-
peals that firm was before trial court and before Court of Civil Appeals by the appeal.
Wooster v. Hoecker (Civ. App.) 195 S. W. 332.

Statement of attorney for administratrix that he thought she would pay claim when
she got the money held not to bind her or estop her from pleading limitations against the
claim. Butler v. Fechner (Civ. App.) 2006 S. W. 1126.

‘While accused may agree to waive the introduction of criminative facts, if the waiver
is warranted by law, counsel cannot agree to such waiver. Sullivan v. State, 83 Cr. R.
477, 204 S. W. 1169.

As against objection to bond, attorneys by whom names of sureties were signed there-
to are presumed authorized to do so. Dysart v. Wichita Falls, R. & Ft. W, Ry. Co. (Civ
App.) 220 8. W. 277,

As a general rule, the authority of an attorney to represent his client continues as .
to all matters regarding the enforcement of judgment. Hamilton v. Hamilton (Civ. App.)
225 8. W. 69.

In a suit against executors for an accounting, in which appointment of receiver was
asked because of danger that property would be lost, defendants could not complain of
finding as one ground for appointment that executors refused to follow the history of the
property after it was delivered to the executor and residuary legatee of the estate of
decedent’s widow, where the refusal was by their attorney. Richardson v. McCloskey
(Civ. App.) 228 S. W. 323. '

6. Termination of employment.—While ordinarily the employment of attorneys
terminates on the rendition of final judgment, a judgment does not become final until
at expiration of term at which it is entered, and in the absence of a special agreement be-
tween attorney and client, the employment lasts until the expiration of term as far as
modification of judgment and notice thereof is concerned. Xentz v. Kentz (Civ. App.) 209
S. 'W. 200.

Though in a proper case the attorney continues to represent his client until the judg-
ment actually rendered by the court has been entered on motion for such judgment nunc
pro tune, the record should show that the attorney had express authority to continue to
represent his client, where the judgment nunc pro tunc was entered two years after the
first entry of final judgment, and in the meantime client had removed her residence to
another state. Hamilton v. Hamilton (Civ. App.) 225 8. W. 69.

As a general rule, the authority of an attorney to represent his client ceases when
the case is finally disposed of; that is, when final judgment is entered therein. Id.

9. —— Notice to attorney.—That attorney for judgment creditor knew of prior un-
recorded deed given by debtor would not, under principles of agency, bind judgment cred-
itor whose abstract of judgment was recorded. Ives v. Culton (Civ. App.) 197 S. W. 619.

That attorney who secured judgment had equitable interest in fund to be derived
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therefrom held to make him merely co-owner with judgment creditor, so that his knowl-
edge of prior unrecorded deed could not be imputed to client. Id.

Attorney’s knowledge of agreement, whereby deeds were placed with him in escrow,
held not the knowledge of one subsequently employing him to pass on the title to land
conveyed by one of such deeds. Dowdy v. Furtner (Civ. App.) 198 S. W. 647.

Where, after an attorney employed by plaintiff to prosecute a suit on a note was
advised of the pendency of bankruptcy proceedings against the maker, such attorney
entered the military service of the United States and did not communicate the defense
to plaintiff, knowledge of the attorney could not, under the rules applicable to principal
and agent, be imputed to plaintiff. Lynch v. McKee (Civ. App.) 214 S. W. 484,

Knowledge acquired by an attorney prior to his employment by a client could not
be imputed to the client. Ives v. Culton (Com. App.) 229 8. W. 321.

13. ~—— Agreements of counsel.—Under Code Cr. Proc. 1911, art. 22, permitting de-
fendant to waive any right except trial by jury, one accused of homicide is bound by an
agreement of his counsel to the giving of a charge defining malice aforethought after the
argument. Jacobs v. State, 86 Cr. R. 505, 213 S. W. 628.

Attorneys are authorized to stipulate concerning any facts to be established by the
evidence. Richmond v. Sangster (Civ. App.) 217 S. W. 723.

15. Llability to client.—Although an attorney orally promised to permit his client to
redeem property the attorney had purchased under tax sale, out of which the attorney’s
fees were to be paid, yet when the client, without offering to redeem, refused an offer
from another for the full value of the property, the attorney’s obligation terminated.
Ivey v. Teichman (Civ. App.) 201 8. 'W. 695,

19. Compensation.—Under contract between attorneys and client, held, that the attor-
neys became the equitable owners of one-half of the judgment obtained by them for their
client. C. W. Hahl & Co. v. Hutcheson, Campbell & Hutcheson (Civ. App.) 196 S. W, 262.

Evidence held insufficient to show bad faith or gross negligence such as would entirely
bar an attorney from recovering compensation, although he erroneously advised an alien
that he could hold title to land in Oklahoma. Morales v. Cline (Civ. App.) 202 8. W. 764,

Under agreement by a bank to pay plaintiff attorney’s fees for foreclosure against a
third party, if the bank collected the full amount on foreclosure, profits made by the bank
upon selling the property could not be credited on the foreclosure judgment in order to
show that the entire judgment was collected. People’'s Sav. Bank v. Marrs (Civ. App.)
206 S. W, 847.

Under an agreement to pay certain attorney’s feés if the entire amount of judgment,
which included such attorney’s fees, should be collected from a third person, if the full
judgment were collected the attorney would be entitled to interest not merely from the
date of collection, but from the date of the judgment since collegtion of the judgment
would include interest, which it provided it should bear from its date. Id.

20, —— Fees in certain causes.—Where land was sold, resold to one who did not
assume payment of the vendor's lien, and part of it again sold by him to defendant, who
as part consideration assumed payment of the sum of $4,784, with interest accrued and
to accrue, representing part of the unpaid principal sum due on the vendor’s lien notes,
assuming and agreeing to pay on the principal-and interest of the notes an amount equiv-
alent to $23 a lot on each lot conveyed to him, defendant was liable to the holder of the
vendor’'s lien notes for the specific amount on the principal and interest thereof, but
was not liable for attorney’s fees. Allen v. Traylor (Com. App.) 212 S. W. 945.

21, —— Services contrary to public policy.—The public appearance by an attorney
employed by a county before the river and harbors committee of Congress, to explain
and urge its approval of a proposed improvement without attempt to use personal in-
fluence, is hot *‘lobbying,” and a contract for such services is not contrary to the public
policy. Galveston County v. Gresham (Civ. App.) 220 S. W. 560.

Attorney cannot recover for services in procuring reinstatement of lease of coal lands
by Department of Interior where order of reinstatement was a nullity; the contract to
procure such order being void, illegal, and contrary to public policy. Brandenburg &
Brandenburg v. Moroney (Civ. App.) 224 S. W. 714, conforming to Supreme Court’s answer
to certified questions, 110 Tex. 536, 221 S, W. 928,

26. Recovery of attorney fees.—In receivers’ proceedings, held, that petitioner alone
was liable for attorney’'s fees for filing original petition, in view of the agreement for
settlement. J. B. Farthing Lumber Co. v. Greenwood (Civ. App.) 197 S. W. 313.

. 28. Contracts for compensation.—Contracts between attorneys and client are scruti-
nized closely because of the relation existing between them, but where contract is rea-
sonable, and where attorney has taken no unfair advantage and has made full and fair
gis%:rosggoe of facts, client is liable thereon. Laybourn v. Bray & Shifflet (Civ. App.) 214

Attorney and clients have the right to abrogate original contract of employment and
epter into new contract in absence of fraud or undue influence on part of attorneys exer-
cised by reason of their relation to client. Id.

31. Contingent fees —— Creation of interest in litigation.—In suit to cancel oil lease
executed by plaintiffs, husband and wife, wherein their attorney intervened to enforce
lien on leasehold in hands of defendants, declaration of equitable lien on leasehold interest
of a defendant in favor of attorney held erroneous in view of contract between attorneyv
and plaintiffs, contemplating attorney should acquire no vested interest prior to for-
feiture of lease and second lease for best price obtainable. Finkelstein v. Roberts (Civ,
App.) 220 S. W. 401. )

’A contract, employing an attorney to bring suit on a promissory note for the attor-
ney’s fees provided for in the note, the client to receive the full amount of principal and
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interest before the attorney should receive any of the proceeds as fees. amounted to an
equitable assignment of an interest in the cause of action and judgment to the attorney.
Ives v. Culton (Com. App.) 229 S. W. 321. :

A contract between attorney and client, “In order to secure the services as attorneys
in the case of the death of my husband, J. D. K., ¥ * * I hereby set over to said
attorneys one-third of same against all parties,” etc., did not provide for a contingent
fee, but was an assignment of a one-third interest in the case, rather than any amount
or judgment which might be recovered by prosecuting the litigation. TWichita Falls HFlec-
tric Co. v. Chancellor & Bryan (Civ. App.) 229 S. W. 649.

32. Client’s right to compromise.—Contract by litigants with their attorney not
to compromise lawsuit is against public policy, and null and void. Browne v. King (Civ.
App.) 196 S. W. 884.

Husband and wife, suing to cancel their oil lease, had power to compromise suit with-
out consent of their attorney, though they had contracted with him not to do so, and de-
fendant lessees were not liable to attorney for such breach of contract by his clients
unless in compromising defendants acted with wrongful purpose. Finkelstein v. Roberts
(Civ. App.) 220 S. W, 401.

If oil lease was an absolute nullity, breach of agreement by lessors, hushband and
wife with their attorney, not to compromise suit to cancel lease without consent of attor-
ney, entitled him to judgment against husband for damages _if compromise was made
with intent to deprive attorney of fee, though wife was not bound by agreement, not hav-
ing power to contract. Id.

In suit to cancel oil lease executed by plaintiffs, husband and wife, wherein plaintiffs’
attorney intervened to enforce his contract with them, declaring on agreement made by
plaintiffs with defendant lessees, defendants cannot be held on such agreement except in
accordance with its terms, including their stipulation to pay all claims as attorneys es-
tablished against plaintiffs by suit or compromise, the compromise having established
nothing against plaintiffs. Id.

33. Attorney in fact..—Where attorney in fact was employed to sue to recover land,
for which he was to receive half of land recovered or half the proceeds, and his principals
compromised the suit, defendant was not liable for attorney’s proportionate share of
amount of compromise. Browne v. King (Civ. App.) 196 S, W. 884,

35. Evidence.—In an action by attornevs against opponent of their client, who fraud-
ulently compromised with their client, evidence held to show that defendant had actual
notice of plaintiffs’ one-third interest in their client’s cause of action. Wichita Falls
Electric Co. v. Chancellor & Bryan (Civ. App.) 229 S. W, 649.
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TITLE 13
ATTORNEYS—DISTRICT AND COUNTY

Chap. Chap.

1. District attorneys. 2. County attorneys.

la. Criminal district attorney of Harris 3. General provisions applicable to both
county. district and county attorneys.

CHAPTER ONE
DISTRICT ATTORNEYS

Art, Art.
338. Legislature may provide for election 340d. Same; salaries; how paid.
of. 340e. Same; oath of office; duties; re-
340a, Salary and fees. moval.
340b. Assistant district attorneys; stenog- 340f. Same; counties to which act applies.
rapher; salaries. 340g. Same; repeal.

340c. Same; additional assistants and em-
ployés; salaries.

Article 338. [275] [240] Legislature may provide for election of.

Power of legislature.—Under Const. art. 5, § 21, and art. 4, § 22, relating to county
and district attorneys, the Legislature has no power to pass an act which will exclude
them from their rights to prosecute all actions for the state. Maud v. Terrell, 109 Tex.
97, 200 S. W. 375,

Art. 340a. Salary and fees.—In any county having a population in
excess of one hundred thousand inhabitants, according to the last census
of the United States, and according to any United States Census which
may hereafter be taken, the district attorney of such county shall receive
a salary of $500.00 from the State of Texas, as provided in the Constitu-
tion of Texas, and all fees, commissions and perquisites earned by such
office; provided, that the amount of such salary, fees, commissions and
perquisites to be so received and retained by him shall not exceed the
sum of $6,000.00 in any one year; and provided further, that all salaries,
fees, commissions and perquisites so earned and received by such office in
excess of $6,000.00 during each and every fiscal year shall be paid into
the county treasury of said county in accordance with the terms and
provisions of the maximum fee bill, except as to such portion of such
excess as shall be used and expended in the payment of salaries to depu-
ties, assistants and stenographers as hereinafter provided. [Acts 1917,
35th Leg., ch. 64, § 1; Acts 1919, 36th Leg., ch. 47, § 2.}

Took effect 90 days after March 19, 1919, date of adjournment.
See Harris County v. Crooker (Civ. App.) 224 S. W. 792,

Art. 340b. Assistant district attorneys;- stenographer; salaries.—
Such district attorney, in connection with, and for the purpose of con-
ducting his office in such county, shall be, and is, hereby authorized to
appoint six assistant district attorneys, two of whom shall receive a sal-
ary not to exceed three thousand dollars per annum, and one of whom
shall receive a salary not to exceed twenty-four hundred dollars per an-
num and three of whom shall receive a salary not to excced twenty-onc
hundred dollars per annum, all salaries payable monthly. e shall also
be authorized to employ a stenographer, who shall receive a salary not
to exceed fifteen hundred dollars per annum, payable monthly, and two
mvestigators, who shall each receive a salary not to exceed fifteen hun-
dred dollars per annum, payable monthly. The salartes of the assistants,
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deputies and stenographer and investigators above provided for shall be
paid by said county by warrant drawn upon the general funds thereof.
[Acts 1919, 36th Leg., ch. 47, § 3.]

Art. 340c. Same; additional assistants and employés; salaries.—
Should such district attorney be of the opinion that the number of depu-
ties, assistants and stenographer above provided for are insufficient or
inadequate for the proper investigation of crime and the efficient perform-
ance of the duties of said office, he may, with the written consent of the
county Judge of said county, to be spread upon the minutes of the com-
missioners’ court, appoint such additional assistants and employés as
may be so authorized by such county judge, such additional assistants
and employés to receive salaries of not exceeding eighteen hundred dol-
lars per annum each, to be paid monthly; provided, however, that if at
any time the county judge shall be of opinion that such additional as-
sistants and employés, or any of them, are not necessary he may, by writ-
ten declaration spread upon the minutes of the commissioners’ court,
withdraw, amend or qualify his written authority previously given for
the appointment of such additional assistants or employés, the same to
become effective on the first day of the next succeeding month; provid-
ed however, that said county judge shall give to such district attornev
ten days written notice of his intention to so amend or qualify such writ-
ten authority. [Id., § 4.]

Art. 340d. Same; salaries; how paid.—The salaries for the addition-
al assistants and employés as above provided for herein, shall be paid out
of the excess fees collected by such district attorney and his office, which
would otherwise ge to said county, a detailed, itemized statement under
oath of which he shall include in his annual report as provided to be
.made in the maximum fee bill; and in no event shall said county be
liable for the salaries of such additional assistants or employés. [Id..
§5.]

Art. 340e. Same; oath of office; duties; removal.—The assistant
district attorneys above provided for, when so appointed, shall take the
oath of office, and be authorized to represent the State in any court or pro-
ceeding in which such district attorney is or shall be authorized to so
represent the State, such authority to be exercised under the direction of
said district attorney, and such assistants, deputies, stenographer and
investigator, whether regular or additional, shall be subject to removal at
the will of said district attorney. FEach of said assistant district attor-
neys shall be authorized to perform any official act devolving upon or
authorized to be performed by such district attorney in said county.

[1d., § 6.]

Art. 340f. Same; counties to which act applies—The provisions of
this Act shall apply to every district attorney within the State of Texas
within counties of a population of more than one hundred thousand, to
be determined as above provided, whether said district attorney be of and
for a judicial district called and known by number, or whether called
and known as a criminal judicial district or whether of and for any court
called or known as a criminal district court; and whether such district at-
torney be called and known as a district attorney, or a criminal district
attorney, or the criminal district attorney of any named county or court.

(1d, § 7.]
Art. 340g. Same; repeal.—All laws and parts of laws in conflict
herewith are hereby repealed, whether referred to herein or not; provid-
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Chap. 2) ATTORNEYS—DISTRICT AND COUNTY Art. 346

ed, however, that this act is not intended, and shall not be considered or
construed as repealing or affecting Chapter 121, Page 315, Acts of the
Thirty-fifth Iegislature, Regular Session, except in so far as it applies
to the amount of fees to be retained by the Criminal District Attorney of
Dallas County, Texas, and as to the amount and method of payment of
salaries to the assistant criminal district attorneys, special assistants and
stenographer employed in the office of the Criminal District Attorney of
Dallas County, Texas, and Chapter 167 of the Acts of the regular ses-
sion of the Thirty-fifth Legislature of the Statc of Texas, appearing on
page 378 thereof, but shall be cumulative thereof; and provided further,
that the same shall be cumulative of ali laws not in conflict with the pro-
visions hereof. [Id., § 8.]

CHAPTER ONE A
CRIMINAI, DISTRICT ATTORNEY OF HARRIS COUNTY

Art. rt.

345a. Criminal district attorney of Harris 345¢c. What fees to be retained, etc.
county, etc.

345h. District attorney; how commissioned;
salary and fees.

Article 345a. Criminal district attorney of Harris county, etc.

See Harris County v. Crooker (Civ. App.) 224 S. W. 792,

Authority of city attorney.—A city attorney in Harris county may prosecute cases in
the city court vnder state law, where the district attorney is disqualified or refuses to
act, in view of this article. Monk v. Crooker (Civ. App.) 207 S. W. 194

Art. 345b. District attorney; how commissioned; salary and fees.

See Harris County v. Crooker (Civ. App.) 224 8. W. 792.

Effect of city ordinance.—An ordinance of the town of Magnolia Park., in Harris
county, fixing the fees of the city attorney in criminal cases to he taxed against the de-
fendant, but providing that no fees should be taxed unless the city attorney prosecuted
in person, will not be construed as forbidding fees to be taxed in favor of the district at-
torney of such county, allowed him under arts. 345a, 345b; Code Cr. Proc. 1911, arts. 1177,
1179, 1180. Monk v. Crooker (Civ. App.) 207 S. W. 194,

Although a city in Harris county cculd, under Code Cr. Proc. 1911, art. 1177, provide
that no fees should be allowed attorneys prosecuting criminal cases in the city court, it
could not fix a fee to be taxed in cases prosecuted by the city attorney, and then deny the
district attorney of the county a right to fees, in view of arts. 345a, 345b, and Code Cr.
Proc. 1911, arts. 1179, 1180. Id.

Art. 345c. What fees to be retained, etc.

Fees to be pald over to county.—Money collected by the district attorney of a county
as fees for discharging his duties on behalf of the state did not belong to the county.
Harris County v. Crooker (Civ. App.) 224 S. W. 792,

Under this act the district attorney for the criminal district court of Harris county
is. bound to pay over to the county only the part of the fees earned by him he is expressly
directed to pay over, and may retain all others, whether earned in the court or not. Id.

CHAPTER TWO
COUNTY ATTORNEYS

Art, Art.

346. Rlection and term of office. $50. Joint duties of county and district at-
‘347. May appoint assistants. torneys.

348. Vacancy in ofnce, how filled. 361. Bond and oath of.

Article 346. [280] [245] Election and term of office.

que!‘ of Legislature.—Under Const. art. 5, § 21, and art. 4, § 22, relating to county
a}llld district attorneys, the Legislature has no power to pass an act which will exclude
them from their rights to prosecute all actions for the state. Maud v. Terrell, 109 Tex.
97, 200 S. W. 375.
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Art. 347 ATTORNEYS—DISTRICT AND COUNTY (Title 13

Art. 347. [281] [245a] May appoint assistants.

Administering oath.-—In view of this article, giving assistant county attorney tl}e
same authority to administer oath as county attorney possesses, complaint was invalid
where jurat recited that complaint was sworn to and subscribed before the county attor-
ney by his deputy (following Arbetter v. State, 79 Cr. R. 487, 186 S. W, 769). Goodman
v. State, 85 Cr. R. 279, 212 S. W. 171,

While the general rule is that a deputy may do what his principal officer might, the
deputy cannot verify in the name of his principal where a duty such as taking oaths per-
tains to the deputy individually. Id.

A complaint reciting: “Sworn to and subscribed by R. A, D. [the affiant], before me,
on this 18th day of October, 1918, , County Attorney of Ellis County, Texa.‘s. w.
H. F., Assistant County Attorney, Ellis County,” etc., sufficientiy showed the affidavit was
taken by W. H. F., the assistant county attorney. Dickerson v, State, 85 Cr. R. 378, 212
S. W, 497,

Art. 348. [282] [246] Vacancy in office, how filled.

Power to remove and declare vacancy.—Under Const. art. 5, § 24, only the district
court, and not the commissioners’ court, may remove the county attorney from office or
declare a vacancy in his office, although under section 21 the commissioners’ court may
fill a vacancy existing in such office pending next general election. Hamilton v. King
(Civ. App.) 206 S. W, 953.

Art. 350. [284] Joint duties of county and district attorneys.

Legislative regulation of duties.—-Rev. St. 1911, arts. 7487-7502, relating to collection
of taxes, is not unconstitutional as interfering with the rights of district or county attor-
neys, because the words allowing county tax collectors to ‘‘sue’” and ‘“‘commence an ac-
tion’” will be construed to mean to institute actions and assist where the attorneys so de-
sire. Maud v. Terrell, 109 Tex. 97, 200 S. W, 375.

Art. 351. [285] [248] Bond and oath of.
Cited, Luckey v. Short, 1 Civ. App. 5, 20 S. W. 723,

CHAPTER THREE

GENERAI, PROVISIONS APPLICABLE TO BOTH DISTRICT
AND COUNTY ATTORNEYS

Art. Art,

3G6. Shall institute proceedings against 369, Admissions made by shall not preju-
officers, when, etc. dice the state.

368. To institute quo warranto proceed-
ings.

Article 366. [300] [260] Shall institute proceedings against offi-
cers, when, etc.

Authority to prosecute action in name of state—Neither arts. 266, 363, nor any other
statute conferred any right upon a county attorney to bring an action in behalf of a coun-
ty to restrain the commissioners’ court, county judge, and clerk from allowing officers to
:);Sy postage stamps out of county funds. Edmondson v. Cumings (Civ. App.) 203 S. W.

The provision authorizing district or county attorney to institute proceedings against
any officer intrusted with the ‘‘ccllection or safe-keeping of any public funds,” who is
abusing the trust confided in him, held not to empower district attorney to bring action
against county judge for money appropriated as salary from county funds in the keeping
of the county treasurer; the county judge not being intrusted either with the keeping or
the collection of such funds, and the proper proceeding in such case being against the
treasurer, and not the county judge. Bexar County v. Davis (Civ. App.) 223 8. W. 558.

Under this article district attorney may bring an action against county treasurer to
recover loss sustained by reason of payments made under a statute which has been de-
clared void by the Supreme Court, regardless of whether the prosecution is directed by
the treasurer, under arts. 1505, 1506, or the commissioners’ court. Id.

Art. 368. [302] To institute quo warranto proceedings.
See Edmondson v. Cumings (Civ. App.) 203 S. W. 428,

Art. 369. [303] [261] Admission made by, shall not prejudice the
state,
Cited, McClesky v. State, 4 Civ. App. 322, 23 S. W. 518.
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Chap.1) BANKS AND BANKING Art. 876

TITLE 14
BANKS AND BANKING

‘Chap. Chap.
1. Banks. 5. Bank deposit guaranty law,
2a. Loan and brokerage companies. 6. General provisions.

3. Savings banks.

CHAPTER ONE

BANKS
Art. Art.
376. Banks, incorporated how. 377. Cash reserve.
376. Capital stock prescribed; to be fully 578 Duties of directors.
paid up. 378a. Limitation upon borrowing, ete., by
376. Powers of corporation. directors and officers.

Article 370. Banks, incorporated how.

tncorporation under special act.—A banking corporation attempted to be organized un-
der a prior special act after the adoption of Const. 1876, art. 16, section 16 of which pro-
hibited the organization of such corporations, was illegal and nonexistent, despite its at-
tempted organization was after the amendment of 1904 authorizing the incorporation of
banks by general laws. Davis v. Allison, 109 Tex. 440, 211 S. W. 980.

Where banking corporation authorized by special act was not organized before adop-
tion of Const. 1876, art. 16, section 16 of which prohibited organization of such corpora-
tions, it had no legal existence when organized after 1904, despite the constitutional
amendment of that date authorizing the incorporation of banks by general laws, and sub-
scribers to its stock, in suit by a receiver to enforce their subscriptions, were not es-
topped to defend on the ground that there was no legal corporation, despite Rev. St. 1911,
art. 1138. 1Id.

National banks.—A national bank, being incorporated by the federal government, and
subject to its laws in its organization and issuance of stock, is subject to the federal stat-
utes, which are supreme and controlling; if the federal and state provisions on any point
with reference to national banks conflict, the state rules must yield. Citizens’ Nat, Bank
of Stamford v. Stevenson (Com. App.) 231 S. W. 364.

Art, 375. Capital stock prescribed; to be fully paid up.

Rights of persons induced to purchase stock by fraud.—Where seller of bank stock is
-a director of the bank and claims to be familiar with the business affairs thereof, buyer
is entitled to rely upon seller’s representations as to the value of such stock, without mak-
ing an investigation, although he could have ascertained, by such investigation, the fals-
ity of the representations. Barber v. Keeling (Civ. App.) 204 S. W. 139.

‘Where bank stockholder was induced to acquire stock through misrepresentations of
érag;fer;or, the transaction was voidable and net void. Brooks v. Austin (Civ. App.) 206
'S. W. 723,

A banking corporation attempted to be organized under a prior special act after the
adoption of Const. 1876, art. 16, section 16 of which prohibited the organization of such
corporations, was illegal, and nonexistent, despite its attempted organization was after
the amendment of 1904 authorizing the incorporation of banks by general laws, and agree-
ments to subscribe to its stock were unenforceable as between the company and the sub-
scribers. Davis v.” Allison, 109 Tex. 440, 211 S, W. 980. .

Art. 376. Powers of corporation.

Estoppel to deny powers.—Irrespective of arts. 376, 378, 546, as to powers of banks, a
bank was estopped to plead ultra vires to avoid its purchase of an account against one
indebted to it, where it delayed disavowal of such purchase until the debtor’s assets weré
shpwn insufficient to meet price paid for account. Bay City Bank & Trust Co. v. Rice-
Stix Dry Goods Co. (Civ. App.) 195 S. W. 344,

Ultra vires acts.—\Vhere creditor bank agreed with debtor, insolvent coal company,
to purchase and pay for coal sufficient to supply company’s trade and pay operating ex-
benses, president of company to act as bank’s agent for sale and delivery, and net pro-
‘ceeds from business to be applied to company’s debt to bank, title to coal purchased pur-
suant to such agreement, and turned over to the president of the company, remained in
the bank as between it and the company, although agreement was ultra vires as to bank.
Spadra-@arksville Coal Co. v. Security Nat. Bank of Dallas (Civ. App.) 206 S. W. 200.

Creditor of insolvent coal company would have no greater right to levy upon and sell
coal purchased by bank, another creditor, pursuant to agreement with company to sup-
ply its trade, than the coal company would have to claim ownership therein, although
-agreement through which bank acquired coal was ultra vires to its charter. Id.
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Art. 376 BANKS AND BANKING (Title 14

Ultra, vires of a bank cannot be the basis of an action against or a defense by, the
banks; but the government alone may complain, in a proceeding to forfeit bank’s char-
ter, that bank exceeded its charter powers. Id.

In an action against a bank officer personally and against the bank for breach of con-
tract for sale of cotton, petition held not to show cause of action, since the transaction
is ultra vires; it not being alleged that the bank had, when contracting, any cotton to de-
liver, or would in due course of business acquire such cotton as collateral to any loans
made; it not being within the bank’s power to engage in buying and selling for future de-
livery. Martin v. Hemphill (Civ. App.) 221 8. W. 333.

Art. 377. Cash reserve.—FEvery banking corporation chartered un-
der the laws of this State with a capital stock of less than twenty-five
thousand dollars and which does not become a member of a Federal
Reserve Bank under the laws of the United States, shall at all times
have an amount of cash on hand and cash due from other banks equal to
at least twenty per cent. of the aggregate amount of its demand deposits;
and every bank, not located in a central reserve city, having a capital
stock of twenty-five thousand dollars or more, and which do not become
members of a Federal Reserve Bank under the laws of the United States,
shall at all times have an amount of cash on hand and cash due from
other banks, equal to at least fifteen per cent. of the aggregate amount
of its demand deposits. Whenever the reserve of any bank as hereinbe-
fore required shall fall below the amount specified above for its class.
then such bank shall not make any new loans or discounts until it shall
by collection restore its lawful reserve. Such reserve fund, or any part
thereof, together with the current receipts may be kept on hand or
on deposit payable on demand in any bank or banking association of the
State of T'exas, or any bank, banking association or trust company regu-
larly chartered and operating under the laws of any State or under the
laws of the United States, approved by the Commissioner of Insurance
and Banking, and having a paid up capital stock of fifty thousand dol-
lars or more, but the deposit in any one bank or trust company shall
not exceed twenty per cent. of the total deposits, capital and surplus of
the bank making the deposit. [Acts 1905 S. S. p. 491; Acts 1907, p. 60,
§7; Acts 1914, 33d Leg. 3d C. S., ch. 3, § 3; Acts 1920, 36th Leg. 3d C.
S., ch. 41, § 1]

Explanatory.—The title and enacting part describe the act amended as having been
‘“‘passed at the Second Called Session of the Thirty-third Legislature and approved Octo-
ber 19, 1914,” etc., whereas the act was passed at the Third Called Session of the named
Legislature. Took effect June 17, 1920,

‘Art. 378. Duties of directors.
See Bay City Bank & Trust Co. v. Rice-Stix Dry Goods Co. (Civ. App.) 195 8. W, 344,

Art. 378a. Limitation upon borrowing, etc., by directors and officers.
Membership In partnership.—A bank with the knowledge of all of its officers could

properly make a loan to a partnership of which its president, a large stockholder, was a
member, First Nat, Bank v. Rush (Com. App.) 210 S. W. 521,

CHAPTER TWO A
LOAN AND BROKERAGE COMPANIES

Art, Art.

386a. Corporation to loan money and act as tion and taking possession of by
trustee. Commissioner of Insurance and

386b. Capital paid in; statements; examina- Banking.

Article 385a, Corporations to loan money and act as trustee.—Cor-
‘porations may be created for any or all of the following purposes, to-wit:
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Chap. ) BANKS AND BANKING Art. 397

To accumulate and lend money, purchase, sell and deal in notes, bonds,
and securities, but without banking and discounting privileges. To act
as Trustee under any lawful express trust committed to them by contract
and as agent for the performance of any lawful act. But no corporation
organized hereunder shall act as agent or trustee in the consolidation
of or for the purpose of combining the assets, business, or means of any
other persons, firms, corporations or associations, nor shall such corpora-
tion as agent or trustee carry on the business of another. [Acts 1919,
36th Leg., ch. 83, § 1.]
Took effect 90 days after March 19, 1919, date of adjournment.

Art. 385b. Capital paid in; statements; examination and taking
possession of by Commissioner of Insurance and Banking.—No corpaora-
tion created under this Act shall be authorized to engage in or carry on
any such business unless it shall have an actual paid in capital of not
less than $10,000, and providing that each corporation organized under
this Act shall publish in some newspaper of general circulation in the
county where it has its principal place of business, on or before the first
day of February of each year, a statement of its condition on the previous
thirty-first day of December, in such form as may be required by the
Commissioner of Insurance and Banking, showing under oath its assets
and liabilities. That a copy of this statement shall be filed with the Com-
missioner of Insurance and Banking and a fee of $10.00 paid that officer
for filing the same.

That it shall be the duty of the Commissioner of Insurance and Bank-
ing to examine, or cause to be examined, such corporation annually. The
said corporation shall pay the actual traveling expenses, hotel bills, and
all other actual expenses incident to such examination, and a fee there-
for not exceeding one-eighth of one per centum of its actual paid in
capital.

If upon examination it shall appear that the assets of said corpora-
tion, exclusive of its said capital paid in, are less than its liabilities, the
said Commissioner of Insurance and Banking shall notify it thereof in
writing, and if the said corporation shall not within thirty days from re-
ceipt of said notice restore and make good such impairment of its capital.
then it shall be the duty of the Commissioner of Insurance and Banking
to take possession of the said corporation and its property and to wind the
same up and distribute its assets in accordance with the provisions of
the law of this State with reference to the winding up of the affairs of
banks incorporated under its laws. And if it shall appear from such ex-
amination that said corporation has exceeded its corporate powers or has
been guilty of an unlawful act or acts, the said Commissioner shall, in
writing, notify the said corporation to cease such act or practice and to
conduct its business in accordance with law and its charter powers, and
if such corporation shall fail or refuse for a period of thirty days there-
after to comply with such notice, then it shall be the duty of the said
Commissioner of Insurance and Banking to take possession of the said -
Corporation and its assets and wind it up and distribute the said assets
as hereinbefore provided. [Id., § 2.]

CHAPTER THREE
SAVINGS BANKS

Article 397. Payment of deposits; regulations; notice; interest.
See 1918 Supp., arts. 601614-60161%c, as to newspaper publication instead of posting.
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CHAPTER FIVE
BANK DEPOSIT GUARANTY LAW

Art. Art.

445, What banking, etc., corporations may 470. Guaranty fund to receive its portion
protect depositors. of dividends, with interest.

448. Bank, etc., electing guaranty fund 473, Bank aggrieved may enjoin proceed-
method, to pay what and when, for ings by commissioner.
creation of fund. 474. Continued liquidation by commission-

453. Commissioner may wind up affairs of er decided by stockholders, when.
bank, etc. 484, Bank may place affairs under com-

454, No bank, etc., notified, shall have a missioner, how, etc.
lien or charge against assets, etc. 486, Depositors paid in full out of guar-

457. Shall collect debts, etc. anty fund, etc.

458. On order of court, etc., may sell, etc,, 487. State to have first lien on assets, etc.
bad debts, or real or personal prop- 503. Fees for examination of bank with
erty. view to bond.

459, May enforce liability of stockholders
if, etc.

Article 445. What banking, etc., corporations may protect deposi-
tors.

County as depositor.—Under art. 2440 et seq., and the bank deposit guaranty law, a
county which deposited its funds in bank held not entitled to assert any superior claim

over other creditors in distribution of assets of bank after its insolvency. XLion Bonding
& Surety Co. v. Austin (Civ. App.) 208 S. W. 542,

Art. 448. Bank, etc., electing guaranty fund method, to pay what
and when for creation of fund.—For the purpose of creating a Deposi-
tors’ Guaranty Fund any such bank or trust company which shall elect
to secure its deposits under the Depositors’ Guaranty Fund provided for
in this chapter, if its application is approved by said Board as prescribed
by Article 451, shall pay to said Banking Board on. January 1, 1910, one
per cent. of its daily average deposits for the preceding year ending No-
vember 1, 1909, not including United States, State or other public funds,
if otherwise secured. Annually after the first payment to said fund,
each bank and trust company subject to the provisions of the guar-
anty fund plan of this chapter, shall pay to said Board one-fourth of
one per cent. of its daily average deposits for the year ending Novem-
ber 1st, of the preceding year, as above defined, which amount shall
be added to said guaranty fund; provided, that when the amount avail-
able in said guaranty fund shall reach the sum of five million dollars,
the Commissioner of Insurance and Banking shall notify all banks
and trust companies subject to the provisions of this chapter, at least
thirtv days before the next annual pavment, of that fact and thereaif-
ter the banks and trust companies participating shall not pay any
further amount into said fund until said fund shall be depleted. In
the event of the depletion of said fund from any cause so that it falls
below five million dollars or below the amount of the guaranty fund
on January lst preceding, or in the event of necessity to meet an emer-
gency at any time, said Banking Board shall have authority to require
the payment for the current year of two per cent. of such daily aver-
age deposits, or such part thereof as may be necessary to restore said
fund to the maximum above named, or to its amount as of January
first preceding, or to meet the emergency; but no bank or trust company
coming under the provisions of this chapter shall ever be required to pay
more than two per cent. of its daily average deposits for any one year;
provided, further, that the first payment herein provided for by any
bank which shall hereafter elect to secure its deposits under the Deposi-
tors’ Guarantv Fund shall be made by said bank to said Banking Board
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Chap. 5) BANKS AND BANKING Art. 459

without reference to said maximum amount in said Depositors’ Guaranty
Fund. [Acts 1909, 2 S. S., p. 406, § 4; Acts 1921, 37th Leg. 1st C. S,
ch. 33,8 1.]

Took effect Nov. 15, 1921,

Art. 453. Commissioner may wind up affairs of bank, etc.

See Sayles v. First State Bank & Trust Co. of Abilene (Civ. App.) 199 S. W. 823; Lion
Bonding & Surety Co. v. Austin (Civ. App.) 208 S. W. 542; Austin v. Campbell (Civ. App.)
210 S. W. 277; Same v. Kelly (Civ. App.) 210 S: W. 282; Same v. Yates (Civ. App.) 210 S.
W. 282; Same v. Huffman (Civ. App.) 210 S. W, 283.

Discretion of commissioner.—Under art. 453, and art. 459, the questions whether it
is necessary to enforce such liability, and, if so, to what extent, are referred to the judg-
ment and discretion of the commissioner of banks and his decision is conclusive. Harrisv.
Briggs (C. C. A.) 264 Fed. 726.

Effect of delay in taking action.—Where a bank, being unable to meet its obligations,
transferred its assets to another, which assumed its liability to creditors, the delay of the
commissioner of banking for nearly four years in appointing a special agent to take charge
of the bank, and in making an assessment against stockholders, did not affect his right
or authority to act under arts, 453, 459. Harris v. Briggs (C. C. A.) 264 Fed. 726.

Art. 454. No bank, etc., notified, shall have a lien or charge against
assets, etc.

Right of surety company to urge off-set as against commissioner.—Bonding and sure-
ty company sued by commissioner of insurance and banking. administering insolvent
bank, on bond of whose cashier surety company had gone, held not entitled to offset
against commissioner claim against bank arising from judgment against it, the surety
company, on its guaranty of bank as county depository, which claim against bank was
acquired after commissioner’s administration had begun. Lion Bonding & Surety Co. v.
Austin (Civ. App.) 208 S. W. 542,

Art. 457. Shall collect debts, etc.

See Austin v. Campbell (Civ. App.) 210 S. W. 277; Same v. Kelly (Civ. App.) 210 S.
W. 282; Same v. Yates (Civ. App.) 210 S. W. 282; Same v. Huffman (Civ. App.) 210 S.
"W, 283.

Art. 458. On order of court, etc.,, may sell, etc., bad debts, or real
or personal property.

See Austin v. Campbell (Civ. App.) 210 S. W. 277; Same v. Kelly (Civ. App.) 210 S.
W. 282; Same v. Yates (Civ. App.) 210 S. W. 282; Same v. Huffman (Civ. App.) 210 S.
W. 283.

Cited in dissenting opinion, San Antonio & A. P. Ry. Co. v. Blair, 108 Tex. 434, 196
S. W. 1153,

Art. 459. May enforce liability of stockholders if, etc.

. Showing of necessity for enforcement of liability.—The commissioner’s determination
; (ciox}?clusive. Brooks v. Austin (Civ. App.) 206 S. W. 723; Harris v. Briggs (C. C. A.) 264
ed. 726.

Power and duty to collect assessments in general.—The liability of stockholders of a
bank, under art. 552, and the power of the commissioner cf banking to enforce it under
:1r§~ 459, do not depend on whether the bank has assets, or whether the special agent ap-
pointed to act for the commissioner is able to take possession of them. Harris v. Briggs
(C. C. A)) 264 Fed, 726.

Where a bank, being unable to meet its obligations, transferred its assets to another
which assumed its liability to creditors, the delay of the commissioner of banking for"
pearly four years in appointing a special agent to take charge of the bank, and in mak-
Ing an assessment against stockholders, did not affect his right or authority to act under
arts. 453, 459. 1d.

Under art. 459, the commissioner, if he makes an assessment, shall collect the same
from all stockholders if it is possible to do so. Brooks v. Austin (Civ. App.) 206 S. W, 723.

. Until an agent to liquidate bank is elected at stockholders’ meeting called by commis-
sioner of insurance and banking, under art, 474, the commissioner is authorized to collect
assessment of stockholders’ liability, under arts. 459, 552, and 556. Id.

Calling meeting.—In commissioner’s action to enforce personal liability of bank stock-
holders, under arts. 459, 552, and 556, the commissioner’s failure to call a, meeting of stock-
holders, under art. 474, is no defense. Brooks v. Austin (Civ. App.) 206 S. W. 723.

Real owner iiable.—Under arts. 459, 552, 556, the real owner of bank stock at time
of bank’s failure can be assessed and held liable for bank’s debts, although not stock-
holder of record. Brooks v. Austin (Civ. App.) 206 S. W. 723.

Transfer of stock.—Bank stockholder who transferred stock under misrepresentation
is not liable for stockholders’ liability assessment, under arts. 459, 552, and 556, after
stock has been transferred, the transaction being voidable and not void. Brooks v. Austin
(Civ. App.) 206 S. W. 723.
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‘Where the commissioner of insurance and banking, after having determined that it
was necessary in order to settle debts of insolvent state bank to levy a 100 per cent. as-
sessment against the stockholders, sent notice thereof to defendant, who had transferred
his stock less than a year prior to date of bank’s default, with demand for payment, no
further proceedings were necessary as a condition precedent to suit. Austin v. Campbell
(Civ. App.) 210 S. W. 277; Same v. Kelly (Civ. App.) 210 S. W. 282; Same v. Yates (Civ.
App.) 210 S. W. 282; Same v. Huffman (Civ. App.) 210 8. W. 283.

This article, when construed with other articles, is broad enough to confer on the
sommissioner of insurance and banking authority to enforce the liability of a former
stockholder who has transferred his stock less than one year before date on which bank
made default in payment of debts. Id.

Subscriptions induced by fraud.—That bank stockholder was induced to acquire stock
through! misrepresentation of former holder, where there was no fraud perpetrated by
bank, is no defense in action to enforce stockholders’ personal liability upon bank’s in-
solvency, under arts. 459, 552, and 556. Brooks v. Austin (Civ. App.) 206 S. W. 723.'

Art. 470. Guaranty fund to receive its portion of dividends, with in-
terest.

Cited, Austin v. First Nat. Bank of Teague (Civ. App.) 205 S. W, 839.

Art. 473. Bank aggrieved may enjoin proceedings by commissioner.

Cited in dissenting opinion, San Antonio & A. P. Ry. Co. v. Blair, 108 Tex. 434, 196
S. W, 1153.

Art. 474. Continued liquidation by commissioner decided by stock-
holders.

Failure to call meeting.—In commissioner’s action to enforce personal liability of bank
stockholders, under arts. 459, 652, and 556, the commissioner’s failure to call a meeting of
stockholders, under art. 474, is no defense. Brooks v. Austin (Civ. App.) 206 S. W. 723.

Art. 484, Bank may place affairs under commissioner, how, etc.
See 1918 Supp. arts. 60161£-60161%c, as to newspaper publication instead of posting.

Art. 486. Depositors paid in full out of guaranty fund, etc.

See Lion Bonding & Surety Co. v. Avstin (Civ. App.) 208 S. W. 542,

Deposits otherwise secured.—Under this article, one bank’s deposit with another, evi-
denced by a certificate of deposit and secured by bond of depositary bank, with sureties,
was a secured deposit, unprotected by the Depositors’ Guaranty Fund, “‘deposits otherwise
secured” excepted by statute, meaning secured otherwise than by Depositors’ Guaranty
Fund Act, including art. 486. Austin v. First National Bank of Teague (Civ. App.) 205 S.
W. 830.

Art. 487. State to have first lien on assets, etc.

See Lion Bonding & Surety Co. v. Austin (Civ. App.) 208 S. W. 542,
Cited, Austin v. First Nat, Bank of Teague (Civ. App.) 205 S. W. 839.
Art. 503. Fees for examination of bank with view to bond.
Cited, Koy v. Schneider, 110 Tex. 369, 221 S. W. 880.’

CHAPTER SIX
CENERAL PROVISIONS

Art. Art.

517dd. Expense of investigation on appli- 546. Bank, etc., not to employ its moneys
cation for charter. in trade, etc.

621. Appointment and compensation of b547a. Powers of trust companies.
examiners; general liquidating 651. Bank, etc., shall not make voluntary
agent; removal. assignment, etc.

621a. Superseded. 662. Steckholders’ liability for debts of

523. Duties of commissioner in cases of bank, etc., defined.
certain derelictions, etc., of banks, 664. Receipt of deposits or creation of
etc.; duties of attorney general. debts while insolvent.

630. Directors may appoint and remove 556. Who liable where stock held by ex-
officers, etc., authority of officers, ecutor, etc. .
etc.; acts without authority void. 661. Business of solvent corporation may

639. Loans limited. be closed, how.
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BANKS AND BANKING

Art. 523

Art.

567. No bank, etc.,, to own over ten per
cent of stock of another, or loan on
its stock, e*c.

574. Bonds ~f officers and employés of
banks.

Article 517dd. Expense of investigation on application for charter
—When application is made for the organization of a State bank, the
applicants shall be required to pay to the Commissioner of Insurance of
Banking of the State all actual necessary expenses incurred by the De-
partment of Insurance and Banking in making an investigation of such
application not to exceed fifty dollars. [Acts 1920, 36th Ieg. 3d C. S., ch.

48, § 1.]
Took effect 90 days after June 18, 1920, date of adjournment.
Art. 521. Appointment and compensation of examiners; general

liquidating agent; removal.—The Commissioner of Insurance and Bank-
ing, from time to time, shall appoint such number of State bank exam-
iners as may be necessary to make the examination of banking corpora-
tions required and allowed by law, which number shall at no time exceed
the ratio of one examiner for each forty banking corporations then sub-
ject to examination under the laws of this State; and the Commissioner
of Insurance and Banking may also designate any one of said State bank
examiners as a general liquidating agent, with his office in the banking
department, for the purpose of liquidating any one or all State banks in
the process of liquidation and for the purpose of conducting such liqui-
dation under the direction of the said Commissicner. The salary of each
of said State bank examiners and of the general liquidating agent shall
be for their first year of emplovment in the Department at the rate of
Two Thousand Four Hundred (%$2,400.00) Dollars per vear, and such
salary shall be increased by the sum of Two Hundred ($200.00) Dollars
per vear for each yvear of continuous service in the Department until the
maximum salary of Three Thousand Six Hundred ($3,600.00) Dollars
shall be reached, and in addition to the salaries above specified, they shall
receive all necessary traveling expenses, and it is provided that bank
examiners and liquidating agent now in the employ of such Department
shall have the period of past continuous employment counted in deter-
mining their rate of pay; said State bank examiners and the general liqui-
cating agent may be discharged and removed by the Commissioner of
Insurance and Banking. The entire salary of the general liquidating
agent may be assessed by the Commissioner of Insurance and Banking
against any bank or banks in liquidation in amounts proportionate to
the salary and time required of the general liquidating agent in such lig-
uidation, and may be collected and paid into the State Treasury as fees.
[Acts 1905, S. S, p. 505; Acts 1909, 2d S. S., p. 424, § 33; Acts 1921,
37th Leg., ch. 65, § 1.]

Sec. 2 provides that the act shall not become effective until Sept. 1, 1921,

Art. 521a. [Superseded.]

Explanatory.—Acts 1921, 37th Leg., ch. 65, § 1, amends Acts 1917, 35th Leg., ch. 205, §
5, s0 as to read as set forth above (art. 521), and to be known as art. 521.

Art. 523. Duties of commissioner in cases of certain derelictions,
etc., of banks, etc.; duties of attorney general.
See 1918 Supp. arts. 601612-60161%c, as to newspaper publication instead of posting.

s “(;itﬁi_gin dissenting opinion, San Antonio & A. P. Ry. Co. v. Blair, 108 Tex. 434, 196
. . 3. :

Appolntment of receiver.—In suit against a bank to recover funds held in escrow for
ntiff and others, facts alleged in the petition held sufficient to justify immediate ap-
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Art. 530 BANKS AND BANKING (Title 14

pointment of receiver for such funds, to protect plaintiff’s rights, without notice to the
bank., Temple State Bank v. Mansfield (Civ. App.) 215 S. W. 154,

Art, 530. Directors may appoint and remove officers, etc.; author-
ity of officers, etc.; acts without authority void.

Sale, pledge or indorsement of bills and notes.—TUnder this article the cashier of a
bank, authorized by a duly entered resolution, had authority to contract to pledge the
bank’s bills receivable for pavment of an indebtedness.- Houston Nat. Exch. Bank of
Houston v. Gregg County (Civ. App.) 202 S. W, 805.

Art. 539. Loans limited.

Amount that may be loaned to one person.—Where bank had loaned debtor the full
amount it was permitted by law to loan one person, the act of its vice president in caus-
ing it to discount a note executed by him and another for accommodation of such debior
was not a fraud on the bank as having incireased such debtor’s indebtedness to bank in
violation of banking laws; the debtor not being liable on such note. Goldstein v. Union
Nat. Bank, 109 Tex. 555, 213 S. ‘W, 584,

Even if bank, having loaned debtor the full amount it was permitted by law to loan
one person, had discounted note by third parties upon which such debtor was an avowed
obligor, the matter of overloan would not affect validity of loan, being a matter solely
between the bank and the government.—Id,

That a national bank, through the device of discounting accommodation paper of con-
trolling stockholders of a company, exceeded its legal loaning capacity to such company
is no defense to the makers of the accommodation paper when sued on one of their notes,
the matter of overloan being solely between national government and bank. Goldstein
v. Union Nat. Bank of Dallas (Civ. App.) 216 S. W, 409.

Art. 546. Bank, etc., not to employ its money in trade, etc.
See Bay City Bank & Trust Co. v. Rice-Stix Dry Goods Co. (Civ. App.) 195 S. W. 344.

Art. 547a. Powers of trust companies.—Any trust company organ- '
ized under the laws of the State with a capital of not less than five hun-
dred thousand dollars shall, in addition to all other powers conferred by
law, have the power to purchase, sell, discount and negotiate with or
without its endorsement or guaranty, notes, drafts, checks, bills of ex-
change, acceptances, including bankers’ acceptances, cable transfers and
other evidences of indebtedness; to purchase and sell, with or without
its endorsement or guaranty, stocks, bonds, securities, including the obli-
gations of the United States or of any States thereof; to issue deben-
tures, bonds and promissory notes, to accept bills or drafts drawn upon
it, but in no event having liabilities outstanding thereon at any one time
exceeding five times its capital stock and surplus; provided, however.
that with the consent in writing of the Commissioner of Insurance and
Banking, they mayv have outstanding at any one time ten times the capi-
tal stock and surplus; and generally to exercise such powers as are in-
cidental to the powers conferred by this Act. [Acts 1920, 36th Leg. 3d
C. S, ch. 49, § 1]

Took effect 90 days after June 18, 1920, date of adjournment.

Art. 551. Bank, etc., shall not make voluntary assignment, etc.

See Lion Bonding & Surety Co. v. Austin (Civ. Apjp.) 208 S, W. 542,

Cited, Austin v. First Nat. Bank of Teague (Civ. App.) 205 S. W. 8§39

What constitutes assignment.—The transfer, by a bank unable to meet its obliga-
tions, of all of its property and assets as security to znother bank, which assumed 1t
indebtedness, was rot a voluntary general assignment of the business and affairs of the
bank, in violation of this article. Harris v. Briggs (C. C. A.) 264 Fed. 726,

Failure of banking commissioner to act.—"Where the F. Bank, being unable to meet
its obligations, transferred all of its assets to the C. Bank, wuich assumed the indebted-
ness of the F. Bank, if it thereupon became the duty of tl:e commissioner of insurance
and banking to take possession of such assets, under this arucle, his failure to do so
did not Tender null and void, as contrary to public policy, such contract, which required
the F. Bank to repay any amount not realized by the C. Bank from. such assets. Harris
v. Briggs (C. C. A.) 264 Fed. 726.

Art. 552. Stockholder’s liability for debts of bank, etc., defined.

Llabliity of and assessment agalinst stockholders.—Until an agent to liquidate bank is
elected at stockholders’ meeting called by commissioner, under art. 474, the commissioner
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is authorized to collect assessment of stockholders’ liability under arts. 459, 552, and 556.
The commissioner’s failure to call a meeting of stockholders, under art. 474, is no de-
fense. His determination is conclusive, but if he makes an assessment he must collect
the same from all stockholders if it is possible to do so. Brooks v. Austin (Civ. App.)
206 S. W. 723.

The real owner of bank stock at time of bank’s failure can be assessed and held liable
for bank’s debts, although not stockholder of record. Id.

Const. art. 16, § 16, defining liability incident to ownership of stock in banking
corporations, is self-executing. This article does not extend the liability of a former
stockholder of an insolvent banking corporation Beyond the limits fixed by Const. art. 16,
§ 16; the words “each stockholder of such corporation,” occurring in the article of the
statute, meaning stockholders owning and holding shares at time of default. Austin v.
Campbell (Civ. App.) 210 S. W. 277; Same v. Kelly (Civ. App.) 210 S. W, 282; Same V.
Yates (Civ. App.) 210 S. W.'282; Same v. Huffman (Civ. App.) 210 S. W, 283.

The liability of stockholders of a bank, under this article, and the power of the com-
missioner of banking to enforce it under art. 459, do not depend on whether the bank
has assets, or whether the special agent appointed to act for the commissioner is able
to take possession of them. This article construed as applying only to debts contracted
by the bank in the ordinary course of business, an indebtedness for money borrowed to
pay debts so contracted is contracted in the ordinary course of business, and the stock-
holders are liable. Harris v. Briggs (C. C. A.) 264 Fed. 726.

Subscription obtained by fraud.—That bank stockholder was induced to acquire stock
through misrepresentation of former holder, where there was no fraud perpetrated by
bank, is no defense in action to enforce stockholders’ personal liability upon bank’s in-
solvency, under arts. 459, 552, and 556. Brooks v. Austin (Civ. App.) 206 S. W. 723,

Effect of transfer of shares.—Bank stockholder who transferred stock under misrepre-
sentation is not liable for stockholders’ liability assessment, under arts, 459, 552, and 556,
after stock has been transferred, the transaction being voidable and not void. Brooks
v. Austin (Civ. App.) 206 S. W, 723,

Under Const. art. 16, § 16, and this article, the liability of a stockholder, who trans-
ferred his stock within less than one year prior to date on which bank made default in
payment of its debt, was not secondary but the same, as to debts existing at the time
of transfer, as that of present stockholders. Austin v. Campbell (Civ. App.) 210 S. W.
277; Same v. Kelly (Civ. App.) 210 S. W. 282; Same v. Yates (Civ. App.) 210 S. W. 282;
Same v. Huffman (Civ. App.) 210 S. W. 283. .

Art. 554. Receipt of deposits or creation of debts while insolvent. -

What constitutes creation of debt.—The transfer by a bank of all of its property and
assets as security to another bank, which assumed its liabilities to creditors, did not
create a new debt in violation of Code Cr. Proc. art. 532, and this article. Harris v.
Briggs (C. C. A.) 264 Fed. 726.

Art. 556. Who liable where stock held by executor, etc.
See Brooks v. Austin (Civ. App.) 206 S. W. 723.

Art. 561. Business of solvent corporation may be closed, how.
See Sayles v. First State Bank & Trust Co. of Abilene (Civ. App.) 199 S. W. 823,

Art. 562. Who may accept provisions of this title, and how.
See Wichita Falls Sash & Door Co. v. Jackson (Civ. App.) 203 S. W. 100.

Art. 564. Increase of stock for excessive ratio of deposits to stock
and surplus, required; penalty.—If, from the sworn statement of the
average daily deposits of any state bank or banking corporation, organ-
ized under or subject to the general banking laws of this State, for the
vear ending on the first day of November, 1920, or of any subsequent
vear, filed with the Commissioner of Insurance and Banking, as provided
in this Title, it shall appear that such average daily deposits for such year
amounted to more than five times the capital stock and surplus of such
bank on November Ist of such year, if the capital stock of such bank is
not more than ten thousand dollars, ($10,000.00), or more than six times
such capital stock and surplus, if the capital stock is more than ten
thousand dollars, ($10,000.00), and less than twenty thousand dollars,
($20,000.00), or seven times the capital stock and surplus, if the capital
stock is twenty thousand dollars, ($20,000.00), or more and less than
forty thousand dollars, ($40,000.00), or eight times such capital stock and
surplus, if the capital stock is forty thousand dollars, ($40,000.00), or
more and less than seventy-five thousand dollars, ($75,000.00), or nine
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times such capital stock and surplus, if the capital stock is seventy-five
thousand dollars, ($75,000.00), or more and less than one hundred thou-
sand dollars, ($100,000.00), or ten times such capital stock and surplus,
if the capital stock is one hundred thousand dollars, ($100,000.00), or
more; then, in any such case, it shall be the duty of the State Banking
Board to require that such state bank shall, within sixty days thereafter,
increase its capital by twenty-five per cent, thereof; provided, that the
State Banking Board may relieve, or refuse to relieve, any such bank
from such order on showing to said board of conditions applying to and
relating to the increase of the average daily deposits in such bank, which
_said board may find to justify such relief or not to justify such relief;
and it shall be the duty of the Commissioner of Insurance and Banking
to immediately furnish such state bank or banking corporation with a
certified copy of the order making such requirement, as well as any order
granting or refusing to grant relief from such requirement; and upon
receipt of the order making such requirement, the difectors of such state
hank or banking corporation shall, within the time required, cause such
increase to be made in the capital stock; and if the same is not done
within such time, it shall be unlawful for such bank to thereafter receive
any deposits at any time when its total demand and time deposits and
savings accounts shall in the aggregate amount to more than the limita-
tion herein placed upon deposits. [Acts 1909, 2 S. S., p. 423, § 27; Acts
1921, 37th Leg., ch. 54, § 1, amending art. 564, Rev. Civ. St. 1911.]

Explanatory.—Sec. 2 of the act is penal in its nature and is set forth post as art, 531a,
Penal Code. The act took effect April 2, 1921,

Art. 567. No bank, etc., to own over ten per cent. of stock of an-
other, or loan on its stock, etc. .

National bank.—It is not illegal for one national bank to loan money and take a note
therefor secured by the stock of another national bank. Citizens’ Nat. Bank v. Stevenson
(Com. App.) 231 S. W. 364,

Art, 574. Bonds of officers and employés of banks.

Set-off by surety company.—Bonding and surety company sued by commissioner of
insurance and banking, administering insolvent bank, on bond of whose cashier surety
company had gone, held not entitled to offset against commissioner claim against bank
arising from judgment against it, the surety company, on its guaranty of bank as county
depository, which claim against bank was acquired after commissioner’s administration
had begun. Lion Bonding & Surety Co. v. Austin (Civ. App.) 208 S. W, 542,

DECISIONS RELATING TO SUBJECT IN GENERAL

Deposits in general.—Where a business was sold under agreement whereby the buyer
deposited in a bank the purchase price, to be paid out to creditors of the seller on checks
signed by both buyer and seller, no part of the deposit was garnishable as belonging to
the seller until such creditors as he had approved by signing checks jointly with the
buyer had been paid. Foscuc v. Provident Nat. Bank of Waco (Civ. App.) 210 S. W. 555.

A check may be certified by a bank by cashier writing thereon the word ‘“‘Good’” and
signing his name. Priddy v. Green (Civ. App.) 220 S. W. 243,

In suit by next friend of a minor against a bank to recover money deposited with the
bank by the minor’s mother, the money having been so blended and intermingled by the
mother with her own funds that it could not be specifically designated, and it having
been transferred to the son long after it was transferred to the bank by the mother, evi-
dence held not to show that plaintiff was the owner of it. Watson v. First State Bank
of Dallas:(Civ. App.) 223 S. W. 233.

Where mortgagor shipped mortgaged cattle to commission firm, and where the com-
mission firm placed net proceeds in bank with instructions to credit the amount “By di-
rection of: H. [mortgagee], a/c J. [mortgagor]. Deposited by S. Lcommission firm]. To
the following bank: S. [owner of mortgage notes]”’—and where advice card from bank
in which the proceeds were so deposited to bank owning notes stated: “We credit your
account $4,316.60 [amount of proceeds]. By direction of: H. [mortgagee], a/c J. [mort-
gagor]”’—the bank owning note was required to credit proceeds to mortgagor’s account
toward p?yment.of mortgage note, and not to mortgagee’s account, to be drawn out and
‘ﬂ?fg by it as it saw proper. Stockyards Nat. Bank v. Wilkinson (Civ. App.) 230 S. W.

Relation between bank and depositor.—By a deposit in a bank, the relation of creditor
and debtor is created. Padgett v. Young County (Civ. App.) 204 S. W. 1046,
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The making of a general deposit with a bank creates the relation of debtor and cred-
itor between the bank and the party in whose name the deposit is made. Meador V.
Rudolph (Civ. App.) 218 S. W. 520.

Application of deposits to debts due bank.—Bank’s right of set-off does not apply to
special deposits. Goldstein v. Union Nat. Bank, 109 Tex. 555, 213 S. W. 584.

Where bank discounted note made by its vice president and a comaker for accommo-
dation of bank’s debtor to whom it had loaned full amount allowed by law, and agreed,
through vice president, to apply to payment of such note deposits made by debtor for
such purpose, it was chargeable with vice president’s knowledge of agreement. the agree-
ment not being inimical to bank’s interest as prejudicial to bank’s equitable right of
set-off of debtor’s deposits to his prior indebtedness, since the deposits to which the
agreement applied were to be made in the future and for the express purpose of paying
the note; and bank’s right of set-off would not in any event apply to such special de-
posits. Id.

A bank has a right to apply money in its hands belonging to an insolvent debtor
to the obligations due by him to the bank.. Osceola Mercantile Co. v. Nabors (Civ. App.)
221 S. W. 991,

Payment of check or draft.—\\here plaintiff acquiesced In charging against his ac-
count check drawn in due course of business, and stolen from him, without his fault,
held, that he could not have recourse against defendant, which paid check in first place
and transmitted it to bank on which it was drawn. Cherbonnier v. Citizens’ Nat. Bank
of Lubbock (Civ. App.) 199 S. W. 307.

Payment of forged or altered instruments.—Plaintiff, by issuing check, cast on bank
duty to pay it, or, if indorsed by payee. duty to ascertain genuineness of indorsement, un-
less plaintiff knew payee was fictitious person, in which case payment to any holder
was authorized. Commonwealth Nat. Bank v. Hawes (Civ. App.) 196 S. W. 859.

A bank cannot charge against a depositor the payment of any check with the forged
signature of the depositor. Padgett v. Young County (Civ. App.) 204 S. W. 1046.

A bank cannot charge against a depositor the payment of any check upon the forged
indorsement of the payee. Id.

Where a bank check is drawn in favor of a fictitious payee, whom the drawer in good
faith and without fault believes to be a real person, and such check is fraudulently in-
dorsed by another in the name of the payee, the payment thereof cannot operate as pay-
ment of any part of the bank’s debt to the depcsitor.. 1d.

‘While a bank cannot hold the depositor where it pays out money on forged check,
yet, where the depositor draws a check in so negligent a manner that it can be raised
without exciting the suspicion of a prudent and cautious man, and the bank pays the
amount so raised, the derositor and not the bank must bear the loss himself; hence
an answer setting up such facts in an action against the bank should not be stricken
ggsgxception. First Nat. Bank of Newsom v. J. C. Walling & Son (Civ. App.) 218 S. W.

A telegraph company issuing a draft or order, in effect waiving identification of the
payee, by indorsement of its authorized agent that payee was identified by him, is liable
to bank paying it, whether or not the nerson presenting it and indorsing it was the payee.
MacKay Telegraph-Cable Co, v. Fort Worth Nat. Bank (Civ. App.) 230 S. W. 244,

Special deposits.—Deposit ir bank made by contractor to build school through another
bank in which he deposited completion payment held a general, not a special, deposit.
‘Wise v. Johnson (Civ. App.) 198 S. W. 977.

Where a national bank agreed with defendants, its vice president, and another con-
trolling stockholder in a company, to which the bank already had lent the legal limit,
that deposits made by the company after the bank had discounted defendants’ paper,
executed for the accommodation of the company, would be applied only in payment of
such paper, deposits made.pursuant to the agreement were special deposits for a par-
ticular purpose, not creating the relation of debtor and creditor between the bank and the
company. Goldstein v. Union Nat. Bank of Dallas (Civ. App.) 216 S. W. 409.

Deposit in bank to credit of another person, to be delivered to such person by bank
upon depositor being successful in pending suit against him, was not a special deposit in its
restriclive sense, requiring the thing deposited to be safely kept and the identical thing
returned, but was a special deposit in the sense that it was for a specific purpose, making
bank lia.ble to third party upon payment to depositor in violation of the contract between
the parties with reference to the deposit. Meador v. Rudolph (Civ. App.) 218 S. W. 520.

Collections.—A bank that held a draft for 27 days without notifying the payee of non-
payment when instructed to give notice by wire was guilty of negligence and liable for
resulting loss. Terrell v. Commercial Nat. Bank (Civ. App.) 199 S. W. 1133.

In an action to recover for the negligence of a bank in failing to promptly notify
drawer of the nonpayment of draft, measure of damages is amount drawer would have
recovered on debt from drawee if promptly notified. Jd. :

. Unless shown by the evidence that the drawer of a draft would have realized some-
thing on a debt from the drawee, but for the negligence of the bank in withholding notice
of nonpayment, only nominal damages can be given. Id.

In an action against a bank for negligently failing to coliect a draft, the measure
of damages is compensation for the injury thereby suffered, which is not necessarily the
face of the draft. Buckholts State Bank v. Grat (Civ. App.) 200 S. W. 858.

‘Where a bank, at plaintiff’s request, had forwarded a draft to defendant bank which
Wwas accepted and paid by defendant’s cashier's check, but defendant subsequently stop-
ped delivery of its check before it was received by the first bank, facts held to support
4 finding that the first bank merely acted as plaintiff’s agent, and was not therefore
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a proper party to the suit as a purchaser of the draft. Farmers’ Guaranty State Bank
of Jacksonville v. Burrus Mill & Elevator Co. (Civ. App.) 207 8. W. 400.

A bank was the sole agant of the lessor for the reception of money under a lease
providing that it should terminate if lessee should fail to begin operations for an oil well
on or before a certain date ‘‘unless the lessee on or before that date shall pay or tender
to the lessor or to the credit of the lessor in the F. Bank, the sum of $26.”” Texas Co. v.
Wimberly (Civ. App.) 213 S. W. 286. '

It is not negligence for a correspondent bank which has received a check from another
bank for collection, to forward it to the drawee bank for collection, in keeping with its
custom and without reason to apprehend that the check would not be duly remitted for,
where such bank is the only bank at the place of payment. \Waggoner Bank & Trust
Co. v. Gamer Co. (Sup.) 213 8. W. 927, 6 A. L. R. 613.

When a bank with which a check is deposited has presented it to the drawee bank
for payment, and pavment is refused, it need thereafter make no further presentment;
its ordinary duty, in the absence of instructions, being only to promptly notify the owner
of the check of its dishonor and to return the check to him. Id.

Where a check drawn by a third party is deposited by the payee in a bank to the
payee’s credit, the bank is under no absolute obligation to collect it, it being merely
charged with the duty of using due diligence for its collection and due care in selection
of an agency for the purpose so that, when it forwards the check for collection in ac-
cordance with business custom to a reputable correspondent, it will not be liable for
negligence if the drawee bank fails to pay it. Id.

When a bank with which a check is deposited has presented it to the drawee bank
for payment, and payment is refused, it need thereafter make no further present-
ment. Id.

A bank, undertaking the collection of commercial paper sent it by another bank for
collection, is liable for any loss resulting to the sending bank from the collecting bank’s
negligence in failing to make the collection. Central Exch. Nat. Bank of Waco v. First
Nat. Bank (Civ. App.) 214 S. W, 660.

When a bank undertakes to collect negotiable paper, intrusted to it for that purpose,
the relation of principal and agent is thereby established; the bank becoming the agent
for collection. Id.

Where a note which has been surrendered by the bank to which it has been intrusted
for collection, in exchange for a check, as, upon dishonor of the check, been recovered
without its vitality or security having been in any way impaired, the bank is not liable to
the owner of the note unless to the extent of any actual loss that may have been oc-
casioned by its act. Id.

Where an owner of a checking account in a bank draws a check in his wife’s name by
her consent, she also having a checking account, and delivers such check to another as
payment of a debt, and the payee deposits check for collection in a bank which forwards
it to a correspondent, but the correspondent fails to present it to drawee bank for pay-
ment, and returns it with a notation, “No act,” whereupon the original payee institutes
a criminal prosecution, the collecting bank and its correspondent are not liable in an
action by the payee for false imprisonment unless they could have foreseen or reasonably
anticipated the institution of such criminal proceedings. Cherry v. Preston (Civ. App.)
221 S. W. 1100.

Absolute owner of a draft was the owner of the money after the draft was collected
by a bank. Provident Nat. Bank of Waco v. Cairo Flour Co. (Civ. App.) 226 S. W. 499.

Whether title to proceeds of draft collected by bank for depositor is in the bank or
the depositor depends on the intention of the parties, but, in the absence of any evi-
dence of intention, the bank takes title immediately upon crediting the depositor with
the amount of the proceeds; the bank being authorized by custom to credit deposnor
therewith. Commercial Nat. Bank of Hutchinson, Kan., v. Held Bros. (Civ. App.) 226 S.
W. 806.

A bank which accepts paver for collection acquires no title to the paper, but in such
case acts as a collecting agent for the depositor, who retains title. -1d.

Where a bank credited a depositor of drafts for collection with the amount of the
drafts subject to collection, the proceeds thereof, after collection by a correspondent bank
while in the hands of another correspondent bank in the process of transmission to the
bank with which the drafts nad been deposited, belonged to such bank, and not to the
depositor; the collection having discharged the condition upon which the credit had been
given. Id.

Failure of creditor bank to notify its debtor that a note had not been paid until
after the death of one to whom the debtor had intrusted funds for its payment and who
had misappropriated them, held not actionable negligence available as a defense in an
action on the note. Shaw v. First State Bank (Com. App.) 231 S. W. 325.

.Representation by officers and agents.—The cashier of a bank has apparent power to
bind the bank in the usual financial business of the bank. Reuter v. Nixon State Bank
(Civ. App.) 206 S. W. 715.

It is net within the apparent scope of cashier’s authority to speak for the board of
directors. Id.

The building of a two-story brick building, or the making of a special contract for
professional services of an architect, are not the ordinary financial business of a bank
within the rule that cashier has apparent authority to bind the bank in such busi-
ness. Id.

A bank must necessarily act through its officers and agents, and, if defendants signed
a note by reason of misrepresentations on the part of such officers and agents, their acts
must be imputed to and were the acts of the bank, and defendants were, as against the
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bank, entitled to the defense of fraudulent representations. Brady v. Cobbs (Civ. App.)
211 8. W. 802.

Where one is vice president and general manager of a bank, hic knowledge of terms
of agreement entered into on bebalf of bank by him with makers of note discounted :Dy
bank would ordinarily be chargeable to bank. Goldstein v. Union Nat. Bank, 109 Tex. 555,
213 S. W. 584.

If a bank's cashier exceeded his authority from the bank in writing in a false amount
in a blank note given by the bank's customer to cover overdrafts, the customer could de-
feat the bank’s suit on the note for such improper amount, the bank being chargeable
through its cashier in preference to the customer, who was not benefited by the dual
agency of the cashier for himself and the bank. Goree v. Uvalde Nat. Bank (Civ. App.)
218 S. W. 620.

The cashier of a bank having large authority is an agent of the bank within the scope
of his authority, but when he ¢xceeds it the bank will not be bound. 1I1d.

Where a bank’s customer made out blank notes to cover overdrafts, in filling in such
notes for the amount of the overdrafts the bank’s cashier was agent’for the customer,
and not for the bank. Id.

In depositor's action against bank for deposits misappropriated by bank’s cashier,
who, having paid draft on bank, charged amount thereof against depositor’s account with-
out depositor’s authority, bank could have avoided liability to depositor for such amount
by proving that the depositor actually received the benefit of the payment. National
Surety Co. v. Atascosa Ice. Water & Light Co. (Civ. App.) 222 S. W. 597,

It was not within the scop= of the agency of the cashier of a bank to make loans in
the name of the bank for devositors, and the bank was not bound by his acts in making
such loans. Holmes v. Uvalde Nat. Bank (Civ. App.) 222 S. W. 640.

If a bank had known that its cashier had authority to draw out money deposited in
a loan account of plaintiff, the fact would not have charged the bank with notice the
cashier was loaning or pretending to loan such money for plaintiff, nor make the bank
liable for the cashier’s conversion of it. Id.

Though a bank knew plaintiff had deposited his money, and that its cashier had au-
thority to draw it whenever he desired, the bank was not charged with knowledge its *
cashier had authority from plaintiff to lend the money for him, nor that the cashier had
appropriated plaintiff’s money to his own use, and had forged notes to hide his crime;
any action by cashier being adverse to bank, preventing imputation of his knowledge to
it. Id. .

Notice to a cashier of,a bank is notice to the bank. First Nat. Bank v. Kerr (Civ.
App.) 225 S. W. 1106.

Notice to a bank officer or one having for the bank general supervision of the busi-
ness embracing a certain transaction was notice to the bank. Id.

The exercice by the president of a bank of the general power to issue its drafts, which
power may be expressly given by board of directors or conferred by established custom,
and which, if no restriction is placed on it, includes authority to issue drafts in payment
of his own debts, is assumed to be lawful in the absence of opposing facts. Ft. Worth
Nat. Bank v. Harwood (Com. App.) 229 S. W. 487.

—— Individual interest.—Bank which has discounted note executed to it by its vice
president’and a third party for the accommodation of bank’s debtor, to whom it had loaned
full amount allowed by law, cannot recover upon note after having violated its agreement
made through vice president to apply to payment of note deposits made for such purpose
by debtor; vice president’s khowledge of agreement being imputable to bank notwith-
standing his personal interest. Goldstein v. Union Nat. Bank, 109 Tex. 555, 213 S. W. 584.

Where bank, having loaned debtor full amount it was permitted by law to loan to
one person, discounted note by vice president of bank and third party, executed for ac-
commodation of such debtor under bank's agreement, through such vice president, to
apply to payment of note deposits made by debtor for such purpose, vice president’s
knowledge of agreement was imputable to bank, notwithstanding his personal interest in
transaction; such interest not being sufficiently incompatible with that of bank to lead
third party to think vice president would withhold information from bank. Id.

The bank of which defendant was cashier was not the undisclosed principal in a
contract signed by him in his own name, where plaintiff, the obligee, refused to accept
tl}e bank’s obligation, but deinmanded the personal obligation of the signers as the prin-
cipals thereon. Edwards v. Roberts (Civ. App.) 222 8. W. 278, -

‘Where there has been céllusion between cashier of bank and a depositor to secure

services of cashier adversely to the bank, it is not liable for misappropriation by the
cashier of funds drawn out under authority of the depositor to be used to detriment of
bank by cashier in making individual loans for depositor. Holmes v. Uvalde Nat. Bank
«Civ. App.) 222 8. W, 640.
. . Where money is deposited in bank, and the cashier is authorized and paid as an
individual by the depositor to act for the depositor in making loans, which acts, if per-
formed by the bank, would be ultra vires, the depositor cannot recover from the bank
for the peculations and conversions of the cashier. 1d.

Where the president of a bank acted as an individual and not as an official of the
banlg in purchasing defendant’s cotton and promising to deposit the proceeds in the bank
to his credit, the bank was not responsible to the defendant for his failure to deposit the
Drocgeds to defendant’s credit, though he deposited them to his own credit; it not ‘ap-
pearing that any of the other officers knew anything about the nature of the transaction
;zlnotil long afterwards. Hull v. Guaranty State Bank of Carthage (Civ. App.) 231 S. W.

—— Liability of officer or employé to bank.—A bank’s clerk, who negligently re-
ported a customer’s balance, so that the customer drew out more than he was entitled
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to, was liable to the bank for damages to it through his negligence, regardless of any
liability of the customer. Commercial State Bank v. Van Hutton (Civ. App.) 208 S.
W. 363.

Accommodation paper.—A bank, as an accommodated party, cannot maintain an ac-
tion against accommodation makers of note. Brady v. Cobbs (Civ. App.) 211 S. W. 802.

Other duties and liabilities.—In suit to recover damages for wrongful failure of de-
fendant bank to make timely remittance in payment of premium on life policy, evidence
held insufficient to show that defendant was negligent in not remitting on the day in
question. Washington v. Austin Nat. Bank (Civ. App.) 207 S. W. 382.

In suit to recover damages for wrongful failure of defendant bank to make timely re-
mittance in payment of premium on life policy, evidence held to show contributory negli-
gence on the part of plaintiffs. Id.

In an action against a bank in the nature of conversion of two vendor’s lien notes,
deposited by plaintiff as collateral for his note, but claimed by defendant also to secure
another note on which plaintiff was indorser, evidence held to sustain a finding that the
indorsed note had been paid out of the assets of the maker under an agreed transfer and
assignment thereof to the bank. First State Bank of Ben Franklin v. Hamer (Civ. App.)
210 S. W. 222, ’

Where after divorce a husband sold land in which his former wife had a half interest
as community property, and thereafter the wife sued a bank on its cashier’'s check in-
dorsed to the husband, and representing half the price of the land, the bank was under
no obligation to the foreign executor of the husband’s estate, or to the estate itcell, to
set up limitations against the wife’s claim, the executor and estate having been repre-
sented by an atterney selected by him, having been fully informed of all facts, and having
had opportunity to qualify as executor in Texas and defend the suit. Baber v. Houston
Nat. Exch. Bank (Civ. App.) 218 S, W. 156.

There is no rule of law that requires a bank or any one else to withhold funds owing
to another person upon the ground that they have knowledge of the fact that some one
else has an unsatistied judgment against such other person. Provident Nat. Bank of
Waco v. Cairo Flour Co. (Civ. App.) 226 S. W. 499.

The creditor may not apply a payment to a debt arising after payment, without an
agreement or direction to such effect. First Nat. Bank v. Rush (Civ. App.) 227 S. W. 378.

‘When a bank gives unqualified credit for a draft attached to bill of lading, it becomes
the owner thereof, and any funds collected thereon, and is not liable for any failure of the

. shipment to fulfill the terms of the contract between the seller and the purchaser, under
U. S. Comp. St. § 8604. Farmers' State Bank of Kenefick v. A. F. Hardie & Co. (Civ.
App.) 230 S. W. 524,

Where a bank as plaintifi’s agent had the defendant bank transmit money to a Chi-
cago bank and wire that bank to pay it to a named person on his delivery of a bill of
lading covering 10 automobiles, and the defendant bank had knowledge through a letter
from another Chicago bank that the telegram had been misdelivered, and after knowl-
edge thereof did not take steps to inform the original Chicago bank of the bill of lading
requirement, and the money sent was paid without securing the bill of lading, and no
goods were ever received by the plaintiff in return for the money, the negligence of the
defendant bank was the proximate cause of the loss, and it was liable. Deport Hardware
Co. v. First Nat. Bank (Civ. App.) 232 8. W. 902,

Defendant bank, failing to inform a paying bank of the condition on which the money
transmitted was to be paid, could not be relieved from its own negligence by the agree-
ment of another bank as agent of plaintiff to relieve it from any loss in transmitting the
money. Id.
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"BEES
Art. Art.
b578s. Establishment of experimental api- 578v. Appropriation.
aries. 578w. Same.
678t. Location. 578x. Experimental apiarles sales fund.

578u. Assistance, :upplies. etc.

Article 578s. Establishment of experimental apiaries.—The Direc-
tor of the Texas Agricultural Experiment Stations of the Agricultural
and Mechanical College of 'exas shall have power to establish and main-
tain experimental apiaries for the purpose of experimenting with the cul-
ture of honey, and studying honey vield conditions, and other beekeeping
problems confronting the beekeepers and the beekeeping industry of this
State; such experimental apiaries to be under the care, control, man-
agement and direction of the director of the experimental stations, and to
be maintained and operated at such places in Texas as said director may
direct. [Acts 1919, 36th Leg., ch. 62, § 1.]

Took effect 90 days after March 19, 1915, date of adjournment.

Art. 578t. Location.—In the location of such experiment apiaries,
said director may take into consideration any donation of money or other
property to be used in the operation and management of such apiaries
and may accept any lease of lands upon which to locate such apiaries.

[Id, § 2.]

Art. 578u. Assistance, supplies, etc.—The director shall have au-
thority, in the conduct and management of the same, to employ such as-
sistance as may be needed, and to purchase, from time to time, such sup-
plies, equipment and bees as may be necessary in the successful manage-
ment thereof. [Id., § 3.]

Art. 578v. Appropriation.—There shall be appropriated out of any
funds in the State Treasury not otherwise appropriated the sum of six
thousand dollars per annum, to be expended in the location and estab-
lishment, maintenance and operation of such experimental apiaries. [Id.,,

§ 4]

Art. 578w. Same.—The appropriations herein provided are to be
construed as the maximum amounts to be appropriated to and for the
purpose of the establishment and maintenance of such experimental apia-
ries, and no expenditure shall be made, nor obligations incurred, which,
added to the expenditures, shall exceed the amounts herein appropriated
for the said purpose, except under the provisions of Article 4342, Chap-
ter 2, Title 65, of the Revised Civil Statutes of 1911. [Id., § 5.]

Art. 578x. Experimental apiaries sales fund.—The receipts from the
sales of any products or old equipment, shall be deposited in the experi-
ment station treasury, in a fund to be known as the “Experimental Apia-
ries Sales Fund,” to be expended by the director of the Texas Agricultur-
al experiment stations for the purpose of said experimental apiaries, in
the same manner and upon the same requisition and voucher system as
are expended the appropriations hereinbefore provided. [Id., § 6.]
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TITLE 16
BILLS, NOTES AND OTHER WRITTEN INSTRUMENTS

Art. Art,

579. Liability of drawer, etc., how fixed b587. Assignor, indorser, etc., may be sued,
by suit in district or county court. alone, when, .

682, Assignee of negotiable instrument 588. Assignments, execution of, put in is-
may sue in his own' name. sue, how. .

583. Non-negotiable instruments may be 589. Consideration, want or fajlure of, a
assigned. defense, when. . .

584. Assignee of non-negotiable instrument 590. Liability of drawer and indorser of
may sue in his own name. bills and notes, may be fixed by pro-

6585, Waiver of diligence not to be shown test. .
by parol evidence. 593. [Superseded.]

Article 579. [304] [262] Liability of drawer, etc., how fixed by
suit in district or county court.

See Cruger v. Lindheim (App.) 16 S. W. 420; Hodges v. Roberts, 74 Tex. 517, 12 S.
W, 222,

Necessity to fix liability.—Indorsers on a note secured by vendor’s lien are discharged,
if the maker is not sued, as required by this article, before expiration of second term
of court, and it is not shown that the land is of no value as security for the debt., undpr
art, 1843, providing suit against insolvent maker is unnecessary. Prince v. Colvin (Civ.
App.) 198 S. W. 637.

Under this article, the remedy of the holder of a promissory note to secure and fix
the Hability of an indorser by suit against maker is a cumulative remedy, and is not
exclusive of the right to fix such liability by protest and notice under the law merchant.
McCamant v. McCamant (Civ. App.) 203 S. W. 118.

Under this article, failure to sue the maker at the first term gdischarges the indorser
in the absence of proof of the maker’s insolvency or other facts excusing the failure to
sue.—Cochran v. Sellers (Civ. App.) 221 S. W. 351,

Insolvency or nonresidence of maker.—Insolvency of the maker excuses compliance
with this article. McCamant v. McCamant (Civ. App.) 203 S. W. 118.

Evidence of bankruptcy »roceedings against the maker of a note, testimony by the
tax assessor and the county clerk that he had no property of record and unsatisfied judg-
ments against him held sufficiecnt to sustain finding that he was insolvent, so that failure
to sue him at the first term after the note’s maturity did not discharge the indorser.
Cochran v. Sellers (Civ. App.) 221 S. W. 351,

Bill of exchange.—A check payable at a future date is a “bill of exchange.” Schenck
v. Foster Building & Realty Co. (Civ. App.) 215 S. W. 877.

Time of bringing suit.—In action on notes, wherein limitations was pleaded, the
court’s definition of ‘‘reasonable diligence” in relation to institution and prosecution of
suit was not improper, on ground the term, when applied to such institution and prose-
cution, means and requires a higher degree of care than that which would be exercised
by an ordinarily prudent person,under the same or similar circumstances; issuance of
citation Py a certain date requiring no professional skill on the part of the attorney.
Puig v. Rodriguez (Civ. App.) 219 S. W. 291.

—— Excuse for delay.—When suit is instituted by an attorney, plaintiff cannot show
reasonable diligence to have citation issued, and so to institute suit by simply showing
that she employed an attorney to bring the suit and depended upon him to prosecute.
Puig v. Rodriguez (Civ. App.) 219 S. W. 291.

Waiver of requirement.—Under this article indorser may waive holder’'s duty to sue.
McCamant v. McCamant (Civ. App.) 203 S. W. 118.

‘Where note contained clause that maker, sureties, indorsers, and guarantors severally
waived protest and diligence in bringing suit, failure -of plaintiff indorsee to protest the
note at maturity, or bring suit at first or second term of court after maturity, was no
defense to defendant payees, who transferred the note to plaintiff by indorsement, “Pro- .
test and diligence waived.” Archenhold Co. v. Smith (Civ. App.) 218 S. W. 808S.

Art. 582. [307] [265] Assignee may sue in his own name.

) 5. Right of action by assignee.—Under this article, in an action on an assigned note
it was not necessary that the pleader state in detail the circumstances of the transfer
of the note, though it was not indorsed. (Per Boyce, J.) California State Life Ins. Co.
v. Kring (Civ. App.) 208 S. W. 372.

In an action on a note and lien the fact that plaintiff is not the real owner and holder
of the note is not a matter of defense, either in bar or in abatement, and where the note
itself shows the rights of plaintiff to sue at law, an inquiry as to whether there was an
equitable owner aside from and behind the legal ownership is not essential to the right
of defendants, unless there is a matter of defense between defendants and equitable own-
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er, and even if it does appear, such defense will not exclude the note and indorsements
thereon as evidence. El Paso Townsite Co. v. Watts (Civ. App.) 227 S. W. 709.

In an action on a note and to foreclose a deed of trust to land, a claim that plaintift
sued as payee and owner of the note and recovered as indorsee was without merit, since
it was immaterial under what right he was the owner and holder of the note.’ Id.

9. Negotiability.—A check on one bank payable to depositor, and not to order or
bearer, and indorsed by the depositor for deposit only to its credit, and deposited in an-
other bank, is not a negotiable instrument. Sweetwater Ice & Cold Storage Co. v. Con-
tinental State Bank of Sweetwater (Civ. App.) 212 S. W. 740,

Under this article and article 584, a check on one bank payable to drawer, and not
to order or bearer, and containing n restrictive indorsement for deposit only, and depos-
jited in another bank, was nonnegotiable and subject to the defense of failure of considera-
tion in the hands of third person to whom the deposit bank transferred it in payment of
a draft. Id.

13. —— Provision for attorney’s fee.—Provision for payment of attorney’s fees does
not render note nonnegotiable. Lamb v. Hardy, 109 Tex. 414, 211 S. W. 445,

15. Special provisions.—Notes given as part payment of bonus to railroaq and
made conditional upon completion of certain grade before certain time were nonnegotiable,
and contractors to whom railroad had transferred notes had no greater rights against
makers than railroad itself would have enjoyed. Wellington Railroad Committee v. Craw-
ford (Com. App.) 216 S. W. 151.

17. Bonha fide purchasers in general.—-One who, without knowledge or information of
any defense against original holder, purchases note for value before maturity, is protect-
ed as an innocent holder. Commercial Guaranty State Bank v. Crews (Civ. App.) 196 S.
W. 901,

Where a corporation purchased notes from original payee under a contract whereby
it only contracted to collect such paper as it could, it was not an innocent purchaser for
value before maturity. National Trust & Credit Co. v. Oliver (Civ. App.) 203 S. W. 608.

If indorsee of notes on dishonor held on deposit funds of, payee company, which had
indorsed notes, more than sufficient to pay them, indorsee was under duty to apply funds
on obligation created by indorsement of notes, as well as by payee’s written guaranty of
payment, for which purpose percentage of face value of paper was retained by indorsee,
effect of contracts being that payee, indorser, and guarantor agreed that, if makers did
not pay on presentment, then it would. Commercial Security Co. v. Collins (Civ. App.)
208 8. W. 728.

Where consideration for notes failed, and indorsee of payee company had notice there-
of while in possession of funds of pavee company reserved to secure notes, it was under
duty to satisfy its claim against makers from funds of payee company, and makers are
not liable to it. Id.

Where, after a bank conveyved a large parcel of land for urban property and received
wvendor’s lien notes for the difference, its assets were taken over by a second bank, and
thereafter title to part of the land failed, held, that the second bank could not under the
agreement, etc., be deemed a bona fide purchaser of the notes, but must be deemed to
have held them for the benefit of the creditors, etc., of the first bank. Farmers' & Mer-
chants’ State Bank & Trust Co. v. Cole (Civ. App.) 220 S. W, 354.

19, Taking as collateral security in general.—When bill or note of third party
payable to order is indorsed as collateral security for debt contracted at time of indorse-
ment or before, indorsee is bona fide holder for value in usual course of business, entitled
to protection against equities, offsets, and other defenses available between antecedent
parties, if the bill or note when transferred as collateral is not overdue. Ackers v. Frazier
(Civ. App.) 220 S. W, 426.

20. —— Taking as security for or in payment of pre-existing debt.—Where plaintiff
absolutely transferred negotiable notes by written indorsement to contractor for building
a house, and the contractor transferred them to a lumberman before maturity, who pur-
chased in good faith and converted them after taking initial steps to fix lien on the prop-
erty, from which he desisted after taking the notes, he was an innocent purchaser. Wil-
kirson v. Bradford (Civ. App.) 200 S. W. 1094.

21. Taking after maturity.—The purchaser of a note from payee after maturity

took it subject to all defenses that maker had against payee. Commonwealth Trust Co.
v. Hardee (Civ. App.) 200 S. W. 201,
. One who came into possession of note given as part consideration for goods, and held
in trust for benefit of creditors of sellers, after note was due and'had notice of the facts,
cannot complain that in suit by creditors to realize on the note he was not awarded the
residue. Warren v. Parlin-Orendorff Implement Co. (Civ. App.) 207 S. W. 586.

Where sight draft was overdue when purchased by plaintiff, it was subject to the de-
fense of fraud which the drawer had against the pavee named in view of this article.
State Nat. Bank v. East Coast Oil Co. (Civ. App.) 208 S. W. 190.

_ Sight draft purchased bv plaintiff more than six months after its execution and de-
livery was ‘“past due,” although it had not been presented to the drawee for payment. Id.

The purchaser of a past-due note is charged with notice of any defense which the
maker has, but is not charged with notice of the secret equities of third persons. Ether-
idge v. Campbell (Civ. App.) 215 S. W. 441.

Where plaintiff, after the first of a series of notes had matured, obtained the same,
he took them subject to defenses available as against the original holder. Masterson v.
Turnley (Civ. App.) 220 S. W. 428.

If pledgee of pledgor’s notes payable to bearer, and deed of trust to secure notes, was
bound by foreclosure of a senior mortgage, subsequent holder who took notes after ma-
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turity with notice of nature of transaction between pledgor and pledgee and of senior
mortgagee’s claim to land as foreclosure sale purchaser was also bound thereby, since such
holder could not assert a right which pledgee could not assert. Masterson V. Ginners’
Mut. Underwriters’ Ass'n of Texas (Civ. App.) 222 S. W. 263.

23. Payment of less than face value.—In action on notes originally attached to a
contract order and detached by the payee, as permitted by the order, and sold to plain-
tiff, an innocent holder, for 76 per cent. of the face of the notes until the remainder should
be paid by the maker, the holder’s recovery should be limited to 76 per cent. of the face
of the notes. Commercial Credit Co. v. Giles (Civ. App.) 207 S. W. 596.

24. Notice—Actual.—Buyers of notes from payees, knowing of their misrepresenta-
tions inducing the making of the contract under which they were given, are not innocent
purchasers, though not knowing of the fraudulent intent, or the particular means by
which each fraud was perpetrated. Schallert v. Boggs (Civ. App.) 204 S. W. 1061.

25, —=— Constructive notice and facts putting on tnquiry.—Recital in note that it
was one of series given for stock in company, did not give purchaser notice of any de-
fenses that could be urged against original payees. Commercial Guaranty State Bank v.
Crews (Civ. App.) 196 S. W. 901.

Where plaintiff bank had actual notice before it acquired notes that sale of stock for
which they were given had not brought to corporation any assets as basis for such stock,
held it was put upon inquiry as to whether there had been total failure of consideration.
Commonwealth Bank & Trust Co. of San Antonio v. Limburger (Civ. App.) 199 S. W. 816.

Where eight vendor’s lien notes were sold to trust company, indorsed in blank, and,
notes being overdue, trust company sent four of them to bank for collection, purchaser of
notes was affected with notice that person who sold them to trust company had parted
with title, and her purchase did not affect priority of trust company’s lien as to remain-
ing four notes. Bolding v. Bolding (Civ. App.) 200 S. W. 587,

That the edge of a note assigned showed perforations indicating detachment from
some other paper was not notice of alteration or other defects or defenses. Iowa City
State Bank v, Milford (Civ. App.) 200 S. W. 883,

That note stated that it was part of purchase money for a dredge, title to which was
to remain in payee, would not be notice to purchaser that consideration had, or would fail,
where dredge was not delivered until four months later. Harty v. Keokuk Sav. Bank
(Civ. App.) 201 S. W, 419,

Where one acquires negotiable paper from the maker thereof, even before maturity,
which bears the indorsement in blank of the payee, the note ic not acquired in due course
of trade, and such purchaser takes it, not as a bona fide holder. but subject to all out-
standing equities. Southern Commercial & Savings Bank v. Combs (Civ. App.) 203 S.
W. 1169.

Where holder of homestead not fully paid for had title taken in person contracting
to erect house thereon, who subsequently conveyed to the owner subject to a vendor's
lien, original owner’s possession of premises was not sutficient to give bank purchasing
vendor’s lien note constructive notice of his homestead rights. Martin v. Granger (Civ.
App.) 204 S. 'W. 666.

That plaintiff indorsee of note given for stock knew that stock was not to be delivered
until notes given therefor had been paid would not prevent his recovery after having in
good faith and before maturity paid full value for note. Zapp v. Spreckels (Civ. App.)
204 S. W. 786.

Where purchasers of notes are partners therein, knowledge of one is knowledge of all,
as regards their being innocent purchasers. Schallert v. Boggs (Civ. App.) 204 S. W. 1061.

Where the agent of a purchaser of notes, as attorney for the payee, knew of the fail-
ure of consideration, such knowledge is imputable to the purchaser, and he cannot re-
cover as a bona fide purchaser without notice. Holmes v. Long (Civ. App.) 207 S. W. 201.

‘Where mortgagor’s application for loan appointed payees named in mortgage note as
her ‘“agents to procure or make a loan for me,” third party with notice of such appoint-
ment was bound to take notice of the extent of the special authority so granted, and was
not warranted in inferring that payees had loaned mortgagor the amount represented by
the note, and had the right to transfer note as collateral for a loan from third party to
payees; the words ‘“procure” and “make” being synonymous. Fidelity Trust Co. v.
Fowler (Civ. App.) 217 8. W. 933.

‘Where the expression of the holder or transferror’s fiduciary character appears from
the papers accompanying the note, the purchaser takes it with notice of the transferror’s
limited authority to negotiate it. Id.

Merely because a bank’s draft is issued by its president in payment of his individua!
debt, the creditor is not as matter of law charged with duty of inquiry as to whether it
had been paid for, though the president’s power to issue drafts, whether in payment of
his own debts or to another, is conditioned on the bank’s being paid therefor; the pre-
sumption of honesty being indulged. Ft. Worth Nat., Bank v. Harwood (Com. App.) 229
S. 'W. 487,

26. —— Notice to corporate officer, agent, or stockholder.—Bank purchasing notes
after its officers as officers in another bank had knowledge of failure of consideration.
held not an innocent purchaser. Farmers’ & Merchants’ State Bank & Trust Co. v. Cole
(Civ. App.) 195 S. W, 949.

In action on notes given for corporate stock, held, under evidence, that cashier of
purchaser bank had such knowledge with reference to consideration as to prevent bank
being bona fide holder. Commonwealth Bank & Trust Co. of San Antonio v. Limburger
(Civ. App.) 199 S. W, 816, )

Where an accommodation note was made payable to the agent and attorney in fact of
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the bank to which it was delivered and which accepted it, held, that the bank was not
an innocent purchaser for value. Brady v. Cobbs (Civ. App.) 211 S. W. 802. .

27. Evidence.—In action upon notes, evidence held to show that plaintiff was a bona
fide holder for value without notice. Sayles v. First State Bank & Trust Co. of Abilene
(Civ. App.) 195 S. W. 231.

In an action to cancel a deed given.by plaintiffs on their homestead and to restrain
a sale under the vendor's lien, evidence held to require a finding that the holder of the
vendor’s lien note was not an innocent holder for value. Sessions v. Sanders (Civ. App.)
200 S. W. 180.

LEvidence held insufficient to show that plairtiff purchaser of note knew or was
charged with notice that dredge, for which note was given, had been warranted and might
fail to meet warranties. Harty v. Keokuk Sav. Bank (Civ. App.) 201 S. W. 419.

In suit by commissioner of insurance and banking on two notes pledged as collateral to
a bank in process of liquidation, held, under evidence, that notes were unenforceable,
bank not being an innocent purchaser without notice that notes were executed in consid-
eration of shares of stock, contrary to Const. art. 12, § 6. Patterson v. Onion (Civ. App.)
202 8. W. 327,

Tvidence held to show that defendant bank did not acquire notes in suit in good faith
and in due course of business. Southern Commercial & Savings Bank v. Combs (Civ.
App.) 203 S. W. 1169.

\Where plaintiff suing on notes alleged that it acquired them by written transfer, and
evidence showed that there was no indorsement or writing, there was nevertheless no
varicnce, in view of art. 1994, as to variances, and this articie; production of the note
being presumptive evidence of ownership, especially where the original payee was a party.
Lewis v. Farmers’' & Mechanics’ Nat. Bank of Ft. Worth (Civ. App.) 204 S. W. 888.

Evidence held to sustain finding that transferee of note with notice that transferors
were makers’ agents with authority “to procure cr make a loan’” did not act in good faith
in taking note. Fidelity Trust Co. v. Fowler (Civ. App.) 217 S. W, 953,

In an action of trespass to try title, a finding that purchaser of vendor’'s lien note.
given in a simulated sale of a homestead, had notice of facts suﬁiciept to put a person of
ordinary prudence upon inquiry, which if pursued would have led to the discovery of the
fact that the purported sale was a simulated transaction, held not warranted by the evi-
dence. Harrison v. First Nat. Bank of Lewisville (Civ. App.) 224 S. W. 269.

28. Defenses as against bona fide purchaser.—\Vhere innocent purchaser of vendor’s
lien note was also a purchaser of property at its sale under trust deed, although sale was
void hecause purchaser had notice that prior deeds were intended as mortgages, he could
still foreclose lien of his vendor’s lien note to enforce payment of note. Moore v. Cham-
berlain, 109 Tex. 64, 195 S. W. 1135.

‘Where a note for goods was assigned for valuable consideration, before maturity of
the first installment, to a bank, without notice of infirmity, plaintiff is entitled to judg-
ment thereon in view of this article and art. 589. JIowa City State Bank v. Milford (Civ.
App.) 200 S. W. 883.

The maker of negotiable notes attached to a contract order permitting their detach-
ment by the payee would be liable to an innocent holder even though the order contract
and notes were revoked in the hands of the pavee and it could not maintain an action
thereon against the maker. Commercial Credit Co. v. Giles (Civ. App.) 207 S. W. 596.

A bill of exchange drawn by a married woman is void and unenforceable in the hands
of a transferee, whether before or after maturity. irrespective of whether the trans-
fser%‘e; p;;zd value without notice. Schenck v. Foster Building & Realty Co. (Civ. App.) 215

30. —— Want or failure of consideration.—If purchaser, who had knowledge that
note had been given for machinery, title to which was to remain in payee, also knew or
was charged with notice that machinery had been warranted and might wholly fail to
meet warranties, he could not become innocent purchaser. Harty v. Keokuk Sav. Bank
(Civ. App.) 201 S. W. 419.

That consideration for note was sale of stock in corporation which subsequently be-
came insolvent would not be a defense, especially where the note was in the hands of an
innocent purchaser for value. Braley v. Samuels (Civ. App.) 213 S. W. 684.

31, .Want of delivery.—Negotiable instrument stolen from maker before it has
become effective as actual obligation by delivery cannot be enforced by any subsequent

;gpocenn holder. Cherbonnier v. Citizens’ Nat. Bank of Lubbock (Civ. App.) 199 S. W.
i

Note stolen from the maker before delivery without any negligence on his part can-
not be enforced by a subsequent innocent holder. Commercial Security Co. v. Hull (Civ.
App.) 212 S. W. 986. A

33. Forgery and alteration.—Where order for perfume was given, and buyer
signed the note attached to order, and the seller detached note before goods were shipped
contrary to his agreement, and sold note for value without notice of premature detach-'
ment, purchaser of note was not prevented from being innocent purchaser even if the or-
}71;; was changed after execution. Foster v. Jowa City State Bank (Civ. App.) 201 S. W.

Where a contract, attached to a note as part thereof, provides that the note is not to
become a, binding obligation until the contract is performed, the detachment of the con-
tract from the note before performance is a material alteration, invalidating the note in

g&nds of an innocent purchaser. Commercial Security Co. v. Hull (Civ. App.) 212 S. W.

.Where plaintiff purchased a note hefore maturity for a valuable consideration, without
notice of any defect or alteration therein, he was, under this and following articles, entitled
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to enforce the instrument against those liable, notwithstanding before negotiation the
note was altered by consent cf one of the payees and without the consent of the defend-
ant. Hammer v. Garrett (Civ. App.) 218 S. W. 812.

34, -——— |Hegality.—A note given for issuance of corporation stock in violation of
statute is not void and unenforceable by a purchaser in due course before maturity for a
valuable consideration and without notice of the infirmity. Zielinski v. Hernig (Civ. App.)
195 S. W. 952. : .

To hold a note founded upon an illegal consideration unenforceable in the hands of a
bona fide holder, there must be a constitutional or statutory provision which expressly or
by unavoidable inference declares it or the transaction out of which it is a part to be
void. Washer v. Smyer, 109 Tex. 398, 211 S. W. 985, 4 A. L. R. 1320.

Where notes were given a corporation in payment of stock, and the corporation is-
sued the stock, they are void under Const. art. 12, § 6, and are unenforceable even in the
hands of an innocent holder. Masterson v. 'Turnley (Civ. App.) 220 S. W, 428.

35, —— Insanity.—Payee, accepting note to secure husband’s debt and deed of trust
on wife's land to secure note without knowledge that wife at time of execution of deed
of trust was insane, was not protected as an innocent purchaser. White v. Holland (Civ.
App.) 229 S. W. 611.

Art. 583. [308] [266] Non-negotiable instruments may be as-
signed.

3. Expectancies.—Heirs and legatees may sell and convey their interest in the estate.
Miers & Rose v. Trevino (Civ. App.) 213 S. W. 715.

4. Future earnings or profits—Under contracts.—Assignment of wages to be subse-
quently earned was void as to any wages thereafter earned by assignor in any other em-
ployment than that in which he was engaged at the time the assignment was executed,
where subsequent employment by any particular employer was not contemplated by par-
ties in making assignment; such wages having no actual or potential existence at time
assignment was entered into. McKneely v. Armstrong, 109 Tex. 363, 210 S. W. 192.

‘When wages to be earned under an existing or known and identified employment are
assigned, there may be a reasonable expectation by the parties that the wages will be
earned, and, such possibility or expectancy being coupled with an interest, the thing as-
signed has a potential existence, and the assignment is valid. McKneely v. Armstrong
(Civ. App.) 212 S. W. 175,

An assignment of “any sum of money due, or which may become due, me as salary or
wages for any subsequent month, or months, within the period of four years from the
date of this instrument, from any person, firm, or corporation whomsoever for whom I
may work,” was not valid as to wages earned in an employment other than that in which
the servant was when he executed the assignment, and not then anticipated. Id.

10. Rights of action.—The right of re-entry after condition subsequent broken is not
assignable under the English common law. Perry v. Smith (Com. App.) 231 S. W. 340.

11. ——— On contracts.—A broker, even pending a suit to recover commissions, may
assign his claim to another, either in whole or in part. Christian v. Dunavent (Civ. App.)
232 S. 'W. 875.

19. Equitable assignments.—An equitable or constructive assignment of a fund does
not depend upon any particular form of words, but mayv be created by any language or
act making an appropriation of the fund. C. W. Hahl & Co. v. Hutcheson, Campbell &
Hutcheson (Civ. App.) 196 S. W. 262,

The assignment, by client to attorney, of note as collateral for a specified indehted-
ness, did not constitute an equitable assignment of client’s interest in the note to the
extent of an indebtedness to attorney for professional services not included in specified
debt, where parties did not agree that pledged note was to cover such debt. Thomson
v. Findlater Hardware Co., 109 Tex. 235, 205 S. W. 831, 2 A. L. R. 1486.

An agreement between a bank and its attorney that attorney’s fees should be in-
corporated in a foreclosure judgment to the extent of 10 per cent, of the principal and
interest, held to constitute an equitable assignment to the attorney of so much of the
%l\lrdggl?ent as represented attorney’s fees. People’s Sav. Bank v. Marrs (Civ. App.) 206 S.

. 847.

A transaction by which a bank loaned money to contractors for payment of wages
due laborers, which money was so used, held not to constitute an equitable assignment
of labor debts, nor subrogate the bank to the laborers’ claims against contractor’s surety.
Hess & Skinner Engineering Co. v. Turney (Civ. App.) 207 S. W. 171,

An- agreement by which laborers were paid partly in cash and partly in board, but
not showing that the laborers agreed that any part of their wages should be paid for gro-
ceries, or that they knew such were brought from claimant, does not constitute an equita-
ble assignment of laborers’ wages to claimant. Id.

20. —— Check or order.—Acts of contractor to build schoolhouse in drawing checks
on funds he had in bank held not to constitute equitable assignment of fund in favor of
payees. Wise v. Johnson (Civ. App.) 198 S. W. 977.

22, —— Agreement to appropriate or pay.—An agreement whereby merchants were
to furnish to laborers goods for which their employers were to pay from wages due
amounted to an equitable assignment of the claims for wages. Hess & Skinner Engineer-
ing Co. v. Turney (Civ. App.) 207 S. W. 171.

23, Conslderation.—Assignments by bridge building contractor to surety on his bond
of balance retained by county under bridge contract to secure surety against liability on
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its bond “in consideration of the execution of said bond” held supported by a valuable
consideration. Hess & Skinner Engineering Co. v. Turney, 110 Tex. 148, 216 S. W, 621.

25. Consent or acceptance by debtor.—A debtor’s consent to an assignment of sums
due under a construction contract is unnecessary. Zimmerman Land & Irrigation Co. v.
Rooney Mercantile Co. (Civ. App.) 196 S. W. 201.

27. Existence and validity of assignment.—Father’s letter to his attorney showing
his knowledge of transfer of note by his son, and directing attorney to procure additional
security for note for benefit of another, sufficiently showed his ratification of son’s trans-
fer of note. Slaughter v. Morton (Civ. App.) 195 S. W. 897.

28, —— Right to contest.—If plaintiff, after discovering that the vendor’s notes
transferred to plaintiff by defendant for plaintiff’s property were not good notes and well
secured as represented by defendant, tried to seil the notes to third persons. and, as de-
fendant’s agent, tried to sell to third persons the land he had conveyed to defendant, he
waived the fraud practiced upon him by defendant and ratified the contract. Kiehn v,
Willmann (Civ. App.) 218 S. W. 15.

29, Priorities between assignments.—Assignment by bridge-building contractor of
balance retained by county on his contract, to bank, to secure its advance of a sum which
contractor used to pay laborers’ wages, was superior in equity to prior assignment of
the same fund to contractor’'s surety to secure it against liability on its bond, which had
been previously executed, since surety parted with nothing of value as consideration for
the assignment. Hess & Skinner Engineering Co. v. Turney (Civ. App.) 207 8. W. 171

In order that a prior assignment may have precedence over a subsequent assignment,
notice of former assignment must have been given to the holder of the fund prior to the
subsequent assignment. Id.

‘Where a construction contract authorized the board of road commissioners to retain
15 per cent. of the monthly estimates, and the surety on the contract was subrogated to
and had had assigned to it the rights of the board, the contractor’s assignment of the re-
maining 85 per cent. gave its assignee rights superior to the board and surety so long as
the contractor was carrying an the work and not in default. O’'Neil Engineering Co. v.
First Nat. Bank (Com. App.) 222 S. W. 1091, reversing judgment (Civ. App.) First Nat.
Bank v. O’Neil Engineering Co., 176 S. W. 74.

Where contract for the construction of a road authorized the board of road commis-
sioners to retain 15 per cent. of the monthly estimates, and provided that the remainder
should be paid on or before the fourth Monday of the month following that in which the
work was performed and the warrant for the work done on the previous month, although
approved on the 4th day of the month, had not been delivered on the 8th day of the
month, when the contractor defaulted and a bank which had an assignment of warrants
to become due demanded payment, held, that the board was warranted in retaining the
amount because of default, so rights of the surety to which had been assigned all sums
retained, etc., were superior to those of the bank. Id.

Where equitable assignments are shown to have attached to funds of a contractor in
the owner’s hands at a time wheén no notice of lien claimants had been brought home
to him, such equitable assignments attach to the funds, and impound them for the benefit
of the assignees in the order of the priority of date. Rotsky v. Kelsay Lumber Co. (Com.
App.) 228 S. W. 558.

‘Where funds due contractor are equitably assigned, impounding dates from the date
of the assignment. Id.

31. Rights and liabilities of parties in general.—A mortgage, as incident to the debt,
passes to the owner of notes secured by it upon their transfer. Intertype Corporation v.
Sentinel Pub, Co. (Civ. App.) 206 S. W. 548.

Since a mortgage is only security for a debt and follows it into the hands of any
transferee of the note evidencing the debt, a mortgage became valid as soon as notes
made payable to maker were indorsed and transferred by him. Howard v. Stahl (Civ.
App.) 211 S. W. 826.

When there is an assignment of a particular fund, the assignee takes the title of the
assignor to that which is assigned, but he obtains no greater right in or title to the fund
than exists in the assignor. O’Neil Engineering Co. v. First Nat. Bank (Com. App.) 222
§76v§ ‘1(391, reversing judgment (Civ. App.) First Nat. Bank v. O'Neil Engineering Co.,

. W, 14,

32. Rights of assignee as against debtor.—Where a litigant assigns to his counsel an
interest in a claim or cause of action, each has the right to adjust or compromise his
respective interest, and assignor’s adjustment or compromise of entire claim or cause of
action is not binding on assignee if the party against whom the claim or cause of action
ef!lclisés ‘};z}d);x(;:tual or constructive notice of the assignment. Irby v. Andrews (Civ. App.)

A live stock commission merchant, after settlement with and payment to a customer
for sale of stock on commission, is not liable to pay outstanding drafts drawn against
the funds or proceeds arising from the sale in the absence of notice of any outstanding
obligation, such as a draft assigning the fund. Schweers-Kern Live Stock Commission
Co. v. Kothmann (Civ. App.) 224 S. W. 593.

) 33. Rights of assignee as against third persons.—Where the consideration for as-
slgnment of proceeds of insurance policy was then existing indebtedness of assignor to
assignee, assignee is not entitled to protection as innocent purchaser of claim evidenced
by policy. Walter Connally & Co. v. Hopkins (Civ. App.) 195 S. W. 656,

‘Where party wall contract bound assignees of parties, benefits, as well as burdens, ran
with each lot, and subsequent grantee of one who built it at his own cost was entitled
to recover part of cost on its use by grantee of adjoining owner, McCormick v. Stone-
heart (Civ. App.) 195 S. W. 883. .
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Under party wall agreement, assignee of party whose lot remained vacant, who used
wall as party wall and enjoved benefit of contract, was liable for his share of its cost. Id.

If car of lumber, and the proceeds thereof when it should be sold, were assigned to
seller of unmanufactured logs by buyer before it was delivered to company which pur-
chasedl from buyer, proceeds of car belonged to seller of logs, though buver owed com-
pany which purchased from him amount less than price of car, and fact that lumber was
afterwards delivered to company purchasing from buyer, which was notified of assign-
ment, would not authorize court to deduct amount owing company by buyer of unmanu-
factured logs from proceeds received from sale of car of logs by it. Hickory Jones Co. v.
Mettaner (Civ. App.) 208 S. W. T45.

In view of this article and art. 584, bank having taken valid assignment of cotton re-
ceipts issued by public weigher, and having thereby and by agreement with assignor or
pledgor of receipts as security acquired title to cotton, under art. 7830, public weigher, on
breach of official duty in delivering cotton to assignor or pledgor without requiring sur-
render of receipts, must respond to bank, in suit in its own name, for its loss. 7Taliaferro
v. Brady Nat. Bank (Civ. App.) 209 S. W, 174,

Under art. 7828, as amended by Acts 35th Leg. (1918) 4th Called Sess. c¢. 95, and art.
7829, public weigher, who delivered cotton to owner without taking up cotton tickets, was
not liable to bank to which former owner had transferred tickets as collateral without
indorsements subsequent to the sale of the cotton, since the tickets, not having keen
indorsed, were not negotiable instruments in hands of bank under art. 7830, and since
the bank as a mere assignee, under arts. 5§83 and 584, acquired no rights not held by as-
signor at time of assignment. Carter v. Farmers’ Nat. Bank of Seymour (Civ. App.) 224
S. W. 265.

Art. 584. [309] [267] Assignee of non-negotiable instrument may
sue in his own name.

Construction and operation in general.—In view of art. 583, and this article, bank
having taken valid assignment of cotton receipts issued by public weigher, and having
thereby and by agreement with assignor or pledgor of receipts as security acquired title
to cotton, under art. 7830, public weigher, on breach of official duty in delivering cotton
to assignor or pledgor without requiring surrender of receipts, must respond to bank, in
suit in its own name, for its loss. Taliaferro v. Brady Nat. Bank (Civ. App.) 209 S. W.
174.

Equities and defenses between original parties.—Where, in a suit by the assignee
of an insured policy, the defense is set up that the property covered by the policy has
been conveyed subsequent to such assignment to a third party by the assignor and origi-
nal holder of the policy in violation of the express terms of the policy, this defense is
not invalidated by art. 583 and this article. Swenson v. Sun Fire Office, 68 Tex. 461, 5 S.
W. 60.

Under art. 582, and this article, a check on one bank payable to drawer, and not to
order or bearer, and containing a restrictive indorsement for deposit only, and deposited
in another bank, was nonnegotiable and subject to the defense of failure of consideration
in the hands of third person to whom the deposit bank transferred it in payment of a
draft. Sweetwater Ice & Cold Storage Co. v. Continental State Bank of Sweetwater (Civ.
App.) 212 S. W. 740.

Action in name of assignor.—A justice of the peace cannot render a judgment binding
on the assignees of labor claims sued for in the name of the assignors, unless the as-
signees are made parties. Pena v. Baker (Civ. App.) 207 S. W. 426.

Diligence.—In an action by the holders of a non-negotiable bill of exchange indorsed
to them for value by defendants. plaintiffs, under this article and art. 585, must show due
diligence to collect the same. Kampmann v. Williams, 70 Tex. 568, 8 S. W. 310.

Art. 585. [310] [268] Waiver of diligence is not to be shown by
parol.

Parol evidence Inadmissible.—In an action by the holders of a nonnegotiable bill of
exchange indorsed to them for value by defendants, plaintiffs, under art. 554, and this
article, must show due diligence to collect the same; and where no suit had been brought
thereon until the third term of court after the cause of action against such indorser had
accrued, and no excuse for such delay had been alleged in the original petition, parol tes-
timony is not admissible to prove that defendants released plaintiffs from their obligation
to use such diligence. Kampmann v. Williams, 70 Tex. 568, 8§ S. W. 310,

Art. 587. [312] [270] Assignor, indorser, etc., may be sued alone,
when.

Sult against maker and guarantor not separable.—In view of this article, and art.
1842, as to prerequisites of judgment against indorsers, an action by the payée against
the maker, and a guarantor by separate instrument, for delinquent interest and attorney’s
fees, prior to maturity of the note, is not separable so as to entitle nonresident guarantor

to rfﬂgval of the cause. Parlin & Orendorff Implement Co. v. Frey (Civ. App.) 200 S.
W, .

Art. 588. [313] [271] Assignment, how put in issue,

Application of statute.—In suit against plaintiff’s bank to recover money pald on
forged indorsement of check drawn by plaintiff, where plaintiff did not file afidavit charg-
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ing indorsement was forgery, genuineness of indorsement was not required to be assumed:
this article having no application. Commonwealth Nat. Bank v. Hawes (Civ. App.) 196
S. W. 859.

This article, and art. 1906, subd. 9, requiring a denial under oath of genuineness of
indorsement or assignment of note, were not intended to dispense with proof of an ad-
ministrator’s authority to sell or assign, as such authority, under art. 3480, depends upon
an order of court, so that absence of any verified denial of administrator’s assignment
thereof to plaintiff did not dispense with proof of its validity. Webb v. Reynolds (Com.
App.) 207 S. W. 914,

Necessity of denlal under oath.—Under this article, a sworn pleading is necessary to
question the genuineness or sufficiency of an indorsement on a note as a transfer thereof.
Intertype Corporation v. Sentinel Pub. Co. (Civ. App.) 206 S. W. 548.

General denial insufficient.—Under this article a general denial only will not author-
ize evidence attacking the validity of the assignment, and, even if such evidence is ad-
mitted, it must be disregarded. Grounds v. Sloan, 73 Tex. 662, 11 8. W. 898,

Sufficiency of proof.—Under this article. assignment of note by pavee company by
indorsement of secretary to plaintiff was sufficient to show title in plaintiff to note, sued
on by him, no verified plea of non est factum being filed by defendant. Denman v. Kap-
lan (Civ. App.) 205 S. W. 739,

Art. 589. [314] [272] Consideration, failure of, when it constitutes
a defense,

Cited, Iowa City State Bank v. Milford (Civ. App.) 200 S. W. 883.

2. Necessity of consideration.—Where defendant induced settlement between father
and mother, divorce suit pending between them they contesting title of property, where-
by father conveyed community land to defendant under parol trust to reconvey, bene-
ficial title to land being in mother, no consideration was necessary to sustain deed from
defendant to her. Winfree v. Winfree (Civ. App.) 195 8. W. 245.

The breach of the principal’s oral promise without consideration to the broker to
complete a contract whereby broker lost commissions from other contracting party did
not entitle the broker to damages. Hume v. Bogle (Civ. App.) 204 S. W. 673.

In suit to recover damages for wrongful failure of defendant bank to make timely re-
mittance in payment of premium on life policy. where evidence failed to show that agree-
ment to remit on the day in question was based on a valuable consideration, there could
he no recovery based upon contract liability. Washington v. Austin Nat. Bank (Civ. App.)
207 8. 'W. 382.

‘When a claim is based upon a liquidated demand, payment and acceptance of less
than the entire sum due, in the absence of some new consideration, does not bar recov-
ery of the balance due, and a receipt or release in full of the balance due is without con-
sideration. First Texas Prudential Ins. Co. v. Connor (Civ. App.) 209 S. W. 417.

A mere promise by a carrier to pay for goods lost, for which it was not liable, not in
the nature of a compromise, is not binding upon carrier, because without consideration.
Mistrot-Calahan Co. v. Missouri, K. & T. Ry. Co. of Texas (Civ. App.) 209 S. W. 775,

Oil lease held to have conferred upon the lessee, not an estate in land, but only a
license or option to enter upon and develop it for oil and other minerals, to support which
option a consideration was necessary. Hitson v. Gilman (Civ. App.) 220 S. W. 140.

A deed from parent to child, or from child to parent need not be supported by a val-
uable consideration. Bishop v. Willlams (Civ. App.) 223 8. W. 512.

3. Adequacy.—Generally where consideration is sufficient to be denominated valuable,
courts do not concern themselves with relative value of properties exchanged. Griffin v.
Bell (Civ. App.) 202 S. W. 1034.

Ordinarily, so long as it is something of real value in the eyes of the law, whether or
not the consideration is adequate to the promise is immaterial in the absence of fraud,
!‘.ht} slightest consideration being sufficient to support the most onerous obligation, since
it is competent for the parties to make whatever contract they please in the absence of
fraud, deception, or illegality. Hitson v. Gilman (Civ. App.) 220 S. W. 140,

In the absence of fraud or deceit upon the lessors, a recited consideration of one dol-
lar for an oil lease, if actually paid, was sufficient, not only to support the option to de-
velop, but also to support such subsidiary options as the privilege of paying rents in-
stead of drilling, etc. Id.

It is not necessary that the consideration for a contract be adequate in point of ac-
tual value; the slightest consideration, in the absence of fraud, being sufficient to make
the most important agreement binding. Nolan v. Young (Civ. App.) 220 S. W. 154.

Inadequacy of compensation is not alone suflicient to render a contract invalid. Id.

) An option given lessee in an oil lease to surrender the lease, after the well has been
finished and is producing oil in paying quantities, on the payment of $100 to the lessor.
was sufficiently supported by a consideration, where the lease recited that the sum of
$14.25, paid to lessor, was ‘‘in full satisfaction of any and every privilege granted.” Hun-
ter v. Gulf Production Co. (Civ. App.) 220 S. W. 163.

A valuable consideration will support an option to buy or lease oil lands. McKay
v. Tally (Civ. App.) 220 S. W. 167; Same v. Fulgham (Civ. App.) 220 S. V. 171.

Parties competent and able to agree, and who have agreed upon $1 as a consideration
for an option lease on oil lands, should be held to their agreement, in absence of fraud.or
some otheg‘ fact rendering the contract inequitable. Id. ’

Lessee’s payment to lessor of $1 held a sufficient consideration to support oil lease
McKay v. Lucas (Civ. App.) 220 S. W. 172. '

It cannot be said that $1 was an inadequate consideration for an oil lease, in the ab-
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sence of a showing as to the value of the lease. McKay v. Kilcrease (Civ. App.) 220 S
WL 177,

An oil lease providing that the lessee might prevent forfeiture from year to year by
paying to the lessor $13.50 a year ‘‘until such well is commenced (which must be under
two years from date),” held not invalid as giving the lessee the right to perpetually pre-
vent the carrying out of the main purpose of the lease by the payment of yearly rentals
without limitation of time. Id.

A judgment canceling an oil lease for want of consideration cannot be sustained
where it was undisputed that the lease was given in lieu of a former lease for whichs $1
was paid. Johnson v. Russell (Civ. App.) 220 S. W. 352.

An oil and gas lease is not subject to attack as invalid for want of consideration
because only $1 was paid at the time it was procured Lone Star Gas Co. v. McCullough
(Civ. App.) 220 S. W. 1114,

One dollar a year, paid upon the execution and delivery of an oil lease covering 2,000
acres, held not so inadequate a consideration as to suggest fraud. Bost v. Biggers Bros.
(Civ. App.) 222 S. W. 1112,

In the absence of undue influence, or fraud inducing execution of oil and gas lease
on royalty, the cash consideration of $1 will not be treated as a nominal consideration
only, but is sufficient to support an option giving the lessee to continue the lease by con-
struction of a well or payment of annual rentals. Leath v. Humble Oil & Refining Co.
(Civ. App.) 223 8. W. 1022,

The fact that a lessee of 160 acres of oil lands did not bind himself to pay rentals or
to drill a well did not render lease void, and the cash consideration of $32 paid therefor
was a valuable and sufficient consideration to support all the rights conveyed, including
the unconditional lease for two years and optional continuance for five years by paying
stipulated rentals. Morris v. Texas Pacific Coal & Oil Co. (Civ. App.) 228 S. W. 981.

Lessee’s payment of $1,000 to lessor on execution. of oil lease held sufficient considera-
tin for option in lease to either drill or pay lessor $1,000 annually in lieu thereof. Buie
v. Porter (Civ. App.) 228 S. W. 999,

Where a lessee made no down payment as a consideration for execution of an oil,
gas, and sulphur lease, though $300 was the recited down payment, but made the lessor's
wife a present of §10 in view of her coming some distance to execute the lease rather
than have the lessee go out to her farm, the lease had only a nominal consideration, and
should be considered a mere optional right to acquire an interest in the land. Varnes
v. Dean (Civ. App.) 228 S. W, 1017.

A $1 consideration actually paid is sufficient to support an oil lease, particularly where
the leased land is in an undeveloped territory, and one of the apparent material induce-
ments to the execution of the lease is that the territory may be developed. Richmond
v. Hog Creek Oil Co. (Civ. App.) 229 S. W, 563.

4, Written contract importing consideration.—See notes under art. 7093.

5. Sufficiency in general.——See Summons-Newsome Co. v. Malin (Civ. App.) 196 S.
W. 281.

Agrgement between defendant, father and mother suing for divorce, and other chil-
dren, resulting in making trust deed whereby legal title to community property was
vested in defendant to keep parents out of court or to effect settlement, held sufficient
consideration for defendant’s subsequent conveyance to his mother. Winfree v. Win-
free (Civ. App.) 195 S. W, 245.

Submisstion to physical examination by one who had made *‘John Doe’” application
was sufficient consideration to support agreement to issue policy. Capital Life Ins. Co.
of Denver, Colo., v. Driscoll (Civ. App.) 199 S. W. 872,

A written contract guaranteeing payment of overdue note, held void because without
consideration. Oak Cliff State Bank & Trust Co. v. Conroy (Civ. App.) 201 S. W. 699.

A sum paid plaintiffs by defendants in advance for option to develop oil lands held not
only consideration for privilege extending over first term of six months, but for all rights,
conditional and unconditional, conferred, including conditional right to claim extension
of option. Griffin v. Bell (Civ. App.) 202 S. W. 1034.

Where D. accepted, in renewal of J.’s note, note signed by J. and L. as principals,
D.’s agreement, with L.’s consent, made at the time of extending the renewal note, that
D. would let J. work off the debt on D.’s farm, wasswithout consideration, where it did
not appear that any advantage accrued to D. on account of such promise. ILee v. Durham
(Civ. App.) 204 8. W, 1171,

Resumption of marriage relation by wife after separation is not a valid consideration
for deed from him to her. Tanton v. Tanton (Civ. App.) 209 S. W. 429.

A benefit to the party promising, or some trouble or prejudice to the party to whom
the promise is made, is a sufficient consideration. Chandler v. Riley (Civ. App.) 210 S.
W. T16.

‘Where owner of oil leases assigns shares of stock and his interest in certain oil leases
in consideration of assignee’s agreement to drill test well, and purchaser from assignee
of an interest in the contract assumes obligation of drilling well, but after commencing
work refuses to continue, whereupon contract is modified so as to permit owner himself
to drill well with equipment furnished by such purchaser, the preceding contracts and
proceedings constitute a sufficient consideration for modified contract. Hinton v. D’Yar-
mett (Civ. App.) 212 8. W, 518,

The time and money expended by a life insurance agent in establishing agencies, being
contemplated by the parties, constitutes a suflicient consideration for the agent’s option
to terminate the employment contract upon 90 days’ notice. Merchants’' Life Ins. Co. V.
Griswold (Civ. App.) 212 8. W. 807.

The nominal consideration of ‘‘one dollar” is sufficient to sustain an option in a gas
lease. Emde v. Johnson (Civ. App.) 214 S. W. 575.
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A conveyance of land may be supported upon marriage contracted by the grantee
and the grantor’'s son. Hanes v. Hanes (Civ. App.) 216 S. W. 272.

A loss or detriment to the promisee is a sufficient consideration for a promise. Texas
Co. v. Dunn (Civ. App.) 219 8. W. 300.

Where a landowner's promise to an oil company to ho]d open her proposal to lease
lands to it for a period of 23 days from the date of receipt of abstract by the company
was not induced by the idea that the company might incur an expense in having her
title examined, the $25 paid by the company to its attorney for such services was not
valuable consideration supporting owner’s option to lease. Id.

Agreement between original oil lessors and an oil company, assignee of part of the
original lease from the lessee, held merely intended to relieve the oil company from haz-
ard of default in pavyment of rentals on the part of any sublessee other than the com-
pany, and to extend the time within which it would be required to drill a well on its
quarter section until o certain date: the advance payment accompanying the agreement
not constituting suflficient consideration to the lessors to support the original lease in so
far as the interest of the company was concerned. Hitson v. Gilmah (Civ. App.) 220 S.
. 140.

In the law of contracts, the promisor's motive in making the promise is not a con-
sideration for the promise. Hunter v. Gulf Production Co. (Civ. App.) 220 S. W. 163.

Recitation in a contract that $1 was paid as a consideration creates an obligation to
pay, if in fact it was not actually paid, and such obligation may be enforced, and will
support a contract. McKay v. Tally (Civ. App.) 220 S. W. 167; Same v. Fulgham (Civ.
App.) 220 S. W. 171, )

Plaintiff’s release of liability for personal injuries, made on a recited consideration of
$1 and defendant’s promise to employ plaintiff as a trucker for one day at the usual rate
of pay, was without consideration where the $1 was not paid, and was properly excluded
in plaintiff’s action. Fitts v. Panhandle & S. F. Ry. Co. (Com. App.) 222 8. W, 158, re-
versing judgment (Civ. App.) Panhandle & S. F. Ry. Co. v. Fitts, 188 8. W. 528.

If land is conveved to be used for immoral purposes, and notes are executed for pur-
chase money, a conveyance of the land by grantee to a third party or a reconveyance to
grantors in consideration of cancellation of notes would be valid and binding, and would
divest grantee of all title and right to possession; the moral obligation to pay the notes
or reconvey being a sufficient consideration. Hall v. Edwards (Com. App.) 222 8. W. 167,
reversing judgment (Civ. App.) 194 S. W. 674.

Where an oil and gas lease recited that it was given in consideration of §1 and the
lessee’s agreement to start a well within three-fourths of a mile of the tract, the pro-
vision for starting the well, the territory being undeveloped and known as wildcat, is
part of the consideration for the lease. Leath v. IHumble Oil & Refining Co. (Civ. App.)
223 8. W, 1022

A promise to do or not to do something which would be a detriment to the promisor
ar a benefit to the promisee is a sufficient consideration to support the contract, even
though its performance was dependent upon a condition contemplated by the parties
which might reasonably occur, though it had not yet occurred. Burt v. Deorsam (Civ.
App.) 227 S. W. 354.

6. Mutual promises.—Seventy dollars cash paid plaintiffs by defendants being ade-
uate consideration for option granted defendants to develop mineral resources of plain-
tiffs’ oil land, contract executed between parties held not subject to cancellation on ac-
count of unilateral character; it imposing no obligation on defendants to exercise option.
Griffin v. Bell (Civ. App.) 202 S. W. 1634.

A contract is unilateral, when one party furnishes no consideration to the other and
does not obligate himself to do anything which may result in injury to himself or benefit
to the opposite party. Edwards v. Roberts (Civ. App.) 209 S. W. 247.

‘Where there has been partial or full performance of a unilateral contract, such per-
formance operates as a sufficient consideration, and renders the contract binding upon the
other party. Id.

Conceding that contract for purchase of gravel was unilateral and lacking in mutuality
when made, where thereafter appellants incurred considerable expense looking to perform-
ance. and paid to appellees or their vendors a considerable sum of money, which wag re-
ceived in part performance, the contract was binding upon all parties. Id.

A unilateral contract is not supported by a sufficient consideration, and unless there
has been some performance, or other equitable reasons to prevent, either party may de-
clare the contract null and void. Id.

A mutual promise is a sufficient consideration, if concurrent in point of time. Chan-
dler v. Riley (Civ. App.) 210 S. W. 716.

S., under whom appellees claimed, having accepted from appellants numerous pay-
ments of money under the contract, and appellees having incurred at least some expense
in pursuance of the contract, the contract is not unilateral in the sense that it is not bind-
ing upon appellees. Edwards v. Roberts (Civ. App.) 212 S. W. 673.

A contract is not void because it is terminable at the option of one of the parties if
there is a valid consideration for such option. Merchants’ Life Ins. Co. v. Griswold (Civ.
App.) 212 S. W. 807.

A contract which bound an insurance company to employ an agent for five years, and
bound the agent to work for that period unless the contract should be sooner terminated
in one of the methods stipulated, and providing for compensation by a percentage on new
and renewal insurance premiums, held not void for want of mutuality. Id.

A contract between an insurance company and its agent was not rendered unilateral
by a stipulation under which the agent could terminate the contract at his option by
giving 90 days’' notice in writing of his intention to do so, nor was the contract made
thereby one at will on the part of the agent. Id.
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‘Where members of a truck growers’ association entered into a contract for the pur-
chase of onion crates, whereby the first consignment of crates was paid for in cash, addi-
tional crates to be paid for at a named figure, the contract, not being separable, and the
cash payment being not merely the payment of a pre-existing obligation but a considera-
tion supporting the entire order, was not void for want of consideration and lack of mu-
tuality, regardless of whether it was optional with the truck growers to take additional
crates. Mavhew & Isbell Lumber Co. v. Valley Wells Truck Growers’ Ass'n (Civ. App.)
216 S, W, 225, .

A written contract for the construction of a house was not unilateral and unenforce-
able because signed only by the person for whom the house was to be constructed, where
it was accepted by the other party and acted upon by him by building the house. Ben-
son v. Ashford (Civ. App.) 216 S. W. 283.

Under contract whereby plaintiff for consideration of one dollar and a certain per
cent. of minerals ‘“does hereby grant and convey to said lessee the oil, gas, sulphur and
ather minerals under said land,” lessee to begin and prosecute the work of mining within
a given time, held, the obligations were mutual and not unilateral. Price v. Biggs (Civ.
App.) 217 S. W, 236. )

Stipulation in oil lease, giving lessee the optioh to terminate lease at any time ‘‘in
consideration of the money paid at the delivery hereof,”” held not void for lack of mutual-
ity, where $160 was paid lessor at time of execution of lease, and $110 paid as rental there-
under, the payment of such money constituting a valuable consideration for option. Jack-
son v. Pure Oil Operating Co. (Civ. App.) 217 S. W. 959.

An agreement founded on a consideration is not void for want of mutuality because
one party has an option and the other none. Foster v. Wright (Civ. App.) 217 S. W. 1090.

Where defendant, a landowner who had maintained a waterworks system from a well
on his proparty, sold the well and surrounding land to plaintiff, agreeing that plaintiff
might use the pipes so long as he would supply defendant with water, etc., held that the
fact that the contract was optional with plaintiff, and not with defendant, did not render
it bad for want of mutuality. Id.

Mineral lease giving lessce option of commencing a well on the land during the year
or paying a rental for privilege of deferring commencement of well for another vear held
not void for want of mutuality, since lessee, unon failure to commence well during the
vear, paid lessor a cash consideration for extension of lease for another year. Tatum v.
Fulton (Civ. App.) 218 S. W. 1088. !

Mutual promises may constitute a valuable consideration to support a contract. but
to_ have such effect the promises must not cnly be mutual, but must also be concurrent,
certain, not vague and indeterminate, and must impose a legal liability on each promisor.
Hitson v. Gilman (Civ. App.) 220 S. W. 140.

‘Where an oil lessee agreed to commence drilling a well within six months, or to pay
to the lessors 25 cents per acre per annum as rentals until a well should be commenced,
there was no clear promise on the lessee’s part either to drill a well or to pay the speci-
tied rentals at any time to serve as consideration for the lease on the theory of mutual
promiges. Id.

An option provision in an oil lease, although unilateral, is binding on the maker, if it
is supported by a sufficient consideration paid, and can be enforced to the same extent
as any other contract. Hunter v. Gulf Production Co. (Civ. App.) 220 S. W. 163.

The agreement by an oil lessee to explore for oil or to pay the agreed rental is suffi-
cient consideration for the lease, so as to render the lease enforceable against the lessor.
Priddy v. Green (Civ. App.) 220 S. W. 243,

An option contract. based on an independent consideration,*is not invalid, as unilat-
¢ral; hence where an oil and gas lease was supported by an independent consideration, an
option of abandonment on payment of $5 is not invalid. Corsicana Petroleum Co. V.
Owens, 110 Tex. 568, 222 S. W. 154, reversing judgment Owens v. Corsicana Petroleum
Co. (Civ. App.) 169 S. W. 192,

An oil and gas lease, granted for valuable consideration, though the sum was small,
which gave the lessee the right to prospect on the land and to seven-eighths of oil, etc.,
found, and also in lieu of the lessee’s completion of a well within one year, the right to
extend time for completion by making quarterly payments of approximately $30, is not in-
valid, ia;en though the lessee had the option of abandonment on payment of a nominal
sum. .

Where an oil and gas lease, executed on an independent consideration, gave lessee op-
tion of abandoning the same on payment of $5, the lease is not invalid, as inequitable or
\mi}lxateral. where it was distinctly provided that the surrender should not affect existing
rights. Id. ’

Contract giving defendant the exclusive right to act as plaintiff’s salesman in a cer-
tain territory held unilateral and unenforceable, in absence of allegation that defendant
bound himself to buy any amount of goods from plaintiff, or that contract was for a defi-
nite time and could not be abandoned at will by defendant. Ft. Smith Couch & Bedding
Co. v. George (Civ. App.) 222 S. W. 335.

Lease conveying the mineral in described land, reciting that ‘‘this grant is not intend-
ed as a mere franchise,” executed in consideration of $125 paid at time of execution and
$200 to be subsequently paild, and providing for a forfeiture on lessee’s failure to drill
within specified period and the prevention of such forfeiture for one year by payment of
specified amount, held not void for want of mutuality. Von Hatzfeld v. Haubert (Civ.
App.) 224 S. W. 220.

Oil and gas lease, even though void in the beginning for want of mutuality, will not
be held void for want of mutuality after iessee has executed the contract by entering upon
land aniid exploring for oil and-gas and by drilling a productive well at considerable ex-
pense, .
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An agreement whereby lessors delivered oil and gas lease to bank under agreement
that lessees have specified time in which to examine the title held not a mere option lack-
ing mutuality, but an escrow agreement with an irrevocable delivery, not void for lack
of consideration; the reciprocal rights and obligations of the parties furnishing a suffi-
cient consideration. Pearson v. Kirkpatrick (Civ. App.) 225 S. W. 407.

An agreement whereby lessors delivered oil and gas lease to bank under agreement
that lessee have specified time in which to examine the title held not a mere option lack-
ing mutuality. Id.

Oil and gas lease, requiring lessee to begin drilling within one year and to prosecute
work with reasonable diligence, held not void for want of consideration, such promise by
lessee being a sufficient consideration for the rights and interest granted by lessors. Mec-
Caskey v. Schrock (Civ. App.) 225 S. W. 418,

Where an oil and gas lease purported to be an agreement between a mother and all
her children as lessors and the lessee on the other part for a total lump consideration,
and did not purnort to be a divisible contract whereby the lessee would acquire lease on
the undivided interest of each lessor that might execute the instrument if the others did
not, the lessee could have refused to be bound after lessors other than the mother and one
son refused to execute it, and the mother and son on their part were not bound. Watson
v. Cloud (Civ. App.) 225 S. W. 807.

In a contract for the sale and purchase of cotton, the buyer’s promise to buy is suffi-
cient consideration for the seller’s promise to sell, so that the seller cannot avoid lia-
bility on the contract on the ground that the stated consideration of $1 was never paid
to him. Harness v. Luttrall (Civ. App.) 225 S. W. 810.

Oil and gas lease executed for an independent and valuable consideration of $621.50
for a definite period of five years held not void because unilateral or for want of mu-
tuality, whether the right granted the lessee was an option or an interest in land, and
regardless of the lessee’s right to surrender. Patton v. Texas Pac. Coal & Oil Co. (Civ.
App.) 2256 S. W. 857,

A mineral lease, the consideration of which was recited to be $1 and an obligation on
lessee's part to begin and prosecute the work of putting down wells in the same block in
which lessor’s lands were situated and on lands in the vicinity within a certain time,
such stipulations not having been inserted through fraud, accident, or mistake, held sup-
ported by a sufficient consideration, regardless of whether the $1 was in fact paid or not;
the obligations as to prosecution of work heing mutual, and not unilateral. McCaskey v.
McCall (Civ. App.) 226 S. W. 432, . :

A mutual promise amounts to a sufficient consideration if concurrent in point of time,
I1d.

A lease whose sole consideration was the promise of lessee’s agent that a well should
be sunk on the premises within a year was void, the promise not being binding on lessee,
and no well having been sunk. Burt v. Deorsam (Civ. App.) 227 S. W. 354.

A provision in a lease that the lessee would drill a well on the premises, if a well
was drilled within 200 feet of any boundary thereof which produced a stipulated quantity
of oil per day for 30 days, is sufficient consideration to uphold the lease. Id.

Though there is an implied agreement by an oil lessee to drill on the premises if oil
in paying quantities is struck on adjacent premises, an express promise to drill if a well
rroducing specified quantities of oil was drilled within a certain distance of the premises
may require drilling under conditions which would not raise the implied promise to drill,
and is therefore sufficient consideration to support the lease. Id.

Where a contract for the sale of a business required that the cash payment be made
within 37 days, an agreement extending the time for such payment because the lessor's
consent to the assignment of a lease had not been obtained did not require any new con-
sideration; the mutual promises expressed in the original contract being sufficient to
support the extension. Lewis Bros. v. Pendleton (Civ. App.) 227 8. W. 502.

A party to a contract to engage in the show business was bound thereby after it had
been so far performed by both parties that other party had assumed obligations thereun-
der, even though the contract was unilateral. Faulkner v. Reed (Civ. App.) 229 S. W. 945.

See Short v. Blair & Hughes Co. (Civ. App.) 230 S. W. 427.

Where the oral consideration of an oil and gas lease is development, and the lease
fails to impose on the lessee any obligation to develop, lessee acquired no title, but only
a right to develop, which may be revoked any time by lessor prior to entry by lessee, as- V
suming that only a nominal consideration has been given for the lease. Canon v. Scott
(Civ. App.) 230 S. W. 1042.

Contract whereby owner conveyed minerals in consideration for a nominal cash pay-
ment and grantee's agreement to pay a royalty as the oil is brought to the surface, and
whereby it was provided that a well was to be drilled within 30 days or a payment of $50
a month made at grantee's option, held a unilateral contract, which the grantee might
ignore without incurring any liability for damages; the grantor’s only right in such case
being to claim a forfeiture. Marnett Oil & Gas Co. V. Munsey (Civ. App.) 232 S. W. 867.

Agreement by grantee to sink a designated number of wells within a stipulated time
Wwould have been a sufficient consideration for the conveyance of minerals. Id.

?- Property and rights therein.—A mere belief of a right to land is a sufficient consid-
eration for a deed for a half interest given in settlement of a suit involving title to such
land, Dz}venport v. Shepherd (Civ. App.) 197 S. W. 729,

- Be(_:’elpt for property by railroad which “released and relieved” receiver “from all lia~
:{umes Wwas supported by a consideration, and implied a promise to pay liabilities occa-
floned by negligence of receiver, and could be sued on by injured employé. St. Louis, B
& M. Ry. Co. v. Webber (Civ. App.) 202 S. W. 519,
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8. Rights under contracts—Subsidiary provisions.—Where, in a contract supported by
a sufficient consideration, an option is given to one of the parties, the option is valid and
enforceable, though there is no independent or specific consideration therefor. Blaffer &
Farish v. Gulf Pipe Line Co. (Civ. App.) 218 S. W. 89.

The original consideration for an oil lease will also support an agreement in the lease
that the lessee might surrender the lease at any time. McKay v. Kilcrease (Civ. App.)
220 S. W. 177,

In a contract for the sale of the fuel oil necessary to operate the buyer's plant during
the ensuing year, a provision, stating that in consideration of the purchase of the oil the
seller gave the buyer the option to buy the oil needed during the two succeeding years on
the terms therein stated, was a valid option for sufficient consideration. Texarkana Pipe
‘Works v. Caddo Oil & Refining Co. of Louisiana (Civ. App.) 228 S. W. 586,

9, —— Release or abandonment of rights.—Promissory notes executed by defendant
to take the place of pre-existing debt due by another to plaintiff are supported by consider-
ation of surrender of the previous note. Van Wormer v. Gallier (Civ. App.) 196 8. W. 307.

‘Where a contract for right to exhibit motion pictures was rescinded by a contract to
return films and lobby display, other party to return cow that had been given in part pay-
ment for right, the new contract was supported by valid consideration. Nations v. Wil-
liams (Civ. App.) 203 S. W. 1176.

‘Where broker without principal’s knowledge acted for the other party, her waiver of
commission, if the principal would make a certain contract, was no consideration for his
promise to make it, since she was not entitled to any commission from the principal.
Hume v. Bogle (Civ. App.) 204 S. W. 673.

Act of creditor in releasing portion of attorneys’ fees stipulated in notes did not con-
stitute ccnsideration for compromise contract of settlement as detriment to him, unless
amount agreed to be accepted by him was less than fair compensation for services ren-
dered by attorneys. Sugg v. Smith (Civ. App.) 205 S. W, 363.

Extinguishment of an old contract to pay for a piano in advertising was a sufficient
consideration for a new contract whereby the balance was to be paid in money. De Arcy
v. South Texas Music Co. (Civ. App.) 208 S. W. 381.

Services of an attorney, grantee in a deed on condition subsequent, in successfully
defending a criminal prosecution against grantor’s former husband, with assent of pres-
ent wife, held sufficient consideration to support grantor’s contract to release to attorney
her claim to reconveyance of property arising out of happening of condition subsequent.
Arnold v. Scharff (Civ. App.) 210 S. W. 326.

In action on promissory notes held by innocent purchaser, release of liahility on con-
tract, return of earnest money, and loan of money on sale of stock by payvee to maker,
held ample consideration for note. Braley v. Samuels (Civ. App.) 213 S, W. 684,

‘Where the owner of cattle covered by a chattel mortgage sold part of the cattle, ac-
cepting a part payment of $150, and the purchaser before delivery resold them to a third
party, and it appeared that neither the original purchaser nor his vendee knew of the
existenee of the mortgage at the time of the sale but that upon obtaining knowledge
thereof they agreed with the mortgagee’s agent that the proceeds upon sale in a certain
market should be paid to the mortgagee, who was thereupon to release the mortgage. the
payment of the $150 constituted a consideration for the agreement to release, since, if the
original purchasers had refused to carry out the contract in event that the mortgagee
should- have insisted on its rights, it could have required the return of the payment,
and the agreement to release deprived them of such right, and also because by the agree-
ment the mortgagee, which was the real vendor, relinquished all its rights to such pay-
ment. Lee v. Clay, Robinson & Co. of Texas (Com. App.) 219 S. W. 1090.

The settlement of a distinctly recognized controversy of the parties to oil lease as
to whether lease was subject to forfeiture was a sufficient consideration for a new and
modified agreement, providing for forfeiture on failure to drill well within specified time.
"Von Hatzfeld v. Haubert (Civ. App.) 224 S. W. 220.

Cancellation of vendor’s lien note before expiration of period of limitation held a suffi-
cient consideration for reconveyance of land to vendor. Hoard v. McFarland (Civ. App.)
229 S. W. 687.

A contract of sale, like other contracts, may be modified ty agreement of the parties
as to any of its terms or conditions, and generally such a contract may be modified with-
out a new consideration, the consideration of the original contract being deemed suffi-
cient, and a sufficient consideration may be found in a release or waiver of claims under-
the old contract, or a disadvantage imposed on one of the parties, or the mutual agree-
ment of the parties. Berkman v. D. M. Oberman Mfg. Co. (Civ. App.) 230 S. W. 838.

10. Pre-existing liability.—Where real estate agents wanted vendor to collect pur-
chaser’s first note, and vendor agreed to extension of purchaser’s note if purchaser would:
satisfy brokers, and purchaser satisfied them by giving his note and taking up vendor’s
note, there was a sufficient consideration for purchaser’s note to brokers. I tter v.
Stampp & Eichelberger (Civ. App.) 204 S. W. 143.

In bank’s suit on notes, finding by jury in response to issue that when smaller note.
was executed defendant was indebted to bank was in effect a finding of consideration for
such note. Gregory v. Corpus Christi Bank (Civ. App.) 221 S. W. 305.

11. Compromise and settlement.—Where maker of note was solvent, an unperformed
promise by payee to accept a lesser sum as full payment was without consideration. S.
A. Pace Grocery Co. v. Guynes (Civ. App.) 204 S. W, 794,

‘While consideration is essential to an accord and satisfaction, slight modification of*
status of parties is sufficient. -Id.

‘Where solvent maker of note, not having sufficient funds for payment, borrowed the-
money, the expense being no greater to borrow only part than to borrow all, such ex-
pense was not consideration for agreement to accept a part of debt in full payment, Id.
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Claim that judgment was based upon false testimony, and that alleged judgment
debtor did not owe alleged juagment creditor anything, was sufficient consideration to
take the case out of the rule that part pavment does not constitute sufficient considera-
tion for promise to release entire claim. Irby v. Andrews (Civ. App.) 211 S. W. 290.

Settlement of indebtedness on open account bearing 6 per cent. interest, and execu-
tion of notes extending time of payment and providing for 8 per cent. interest, and 10
per cent. increase in the event of collection by an attorney, is supported by a valuable
consideration and is binding upon the parties. Southland Life Ins. Co. v. Stewart (Civ.
App.) 211 S. W. 450.

If a lawyer who purchased land at an execution sale believed that he had acquired
title under hic deed and filed suit against the judgment debtor claiming it as a homestead,
there was a valuable consideration for a settlement whereby the land was divided and
deeds exchanged. O’Fiel v. Janes (Civ. App.) 220 S. W. 371.

The settlement of a debt for less than its face under a composition of creditors is
valid as a complete discharge; and, where the debtor thereafter gave one creditor a note
for the amount of the debt, less that paid on settlement, such note was unsupported by
consideration. Irwin v. State Nat. Bank of Ft. Worth (Civ. App.) 224 S. W. 246.

The settlement of a debt for less than its face under a composition of creditors is
valid as a complete discharge; and, where the debtor thereafter gave one creditor a note
for the amount of the debt less that paid on settlement, such note was unsupported vy
consideration. Id.

Where a series of notes were given in the settlement of an old obligation for which
the makers were liable as sureties, a »nrovision in the last note that in event of payment
of the other notes it should he surrendered without payment will be presumed supported
by consideration. Cooper Grocery Co. v. . T. Hamrick & Co. (Civ. App.) 229 S. W. 356.

12, Forbearance.—Promise by purchaser at mortgage foreclosure sale to reconvey land
to owner upon owner’'s payment of purchase price, where as a result of such promise
owner refrained from having land sold in parcels, by means of which several hundred
acres would have been saved from sale, was based upon a good consideration.—Chandler
v. Riley (Civ. App.) 210 S. W. T16.

‘Where insurer under a health policy waived its legal right to cancel the policy, upon
the execution by insured of a ielease covering disability caused by hernia, which release
became a part of the insurance contract, such waiver constituted a sufficient considera-
t4i701n for the release. Massachusetts Bonding & Ins. Co. v. Florence (Civ. App.) 216 S, W.

13. —— Extension of time of payment.—Extension of time for payment of debt was
sufficient consideration for depositing of shares of stock by father to secure notes of his
son. Pattillo v. Citizens’ Nat. Bank of Stamford (Civ. App.) 197 S. W. 1054.

If there be no outside consideration, a mutual agreement for extension of a note, in
order to be valid, must bind both parties, the creditor to forbear the collection of his debt
until the stated time, and the cdebtor to continue to pay interest to such time, and if by
the terms of such agreement it should bind only the creditor to forbear, but allow the
debtor to discharge the debt at any time and stop running of interest, the agreement is
without consideration. Ellerd v. Ferguson (Civ. App.) 218 S. W. 605.

14, —— Forbearance to sue or defend.——Plaintiffs’ forbearance to sue corporation on
contract to repurchase stock was consideration for note executed by company’s president,
a large stockholder. Bass v. Wallace (Civ. App.) 199 S. W. 506.

17. Benefit to third person.—Where defendant signed note as accommodation, it was
not necessary that any consideration pass directly; consideration moving alone to prin-
cipal being sufficient.- Gilbreath v. Cage & Crow (Civ. App.) 198 S. W. 972.

Where one person for valuable consideration makes a promise to the person from
whom the consideration moves for the benefit of a third person, such third person may
maintain an action thereon.—Allen v. Traylor (Com. App.) 212 S. W. 945,

18. Performance of legal obligation.—A debtor’s payment of a liquidated amount pres-
ently due and to which he has no deferse that can be urged in good faith or with color
-of right, is not itself a sufficient consideration to sustain crediter’s release of other lig-
uidated claims., Fidelity & Casualty Ins. Co. of New York v. Mountcastle (Civ. App.)
200 S. W. 862,

Agreement that if attorney liable to his client on notes, would contiriue to pay in-
terest during client’s life, notes would be canrceled on client’s death, was void, as attorney
wao already obligated to pay interest. Bright v. Briscoe (Civ. App.) 202 S. W. 183.

Where suit which attorneys had agreed to prosecute was abandoned by mutual agree-
ment, attorneys were not required to defend the client in action brought against him
by adverse party; and a contract to so do for stipulated fee was based on a good con-
sideration. Laybourn v. Bray & Shifflet (Civ. App.) 214 S. W. 630.

A clause reinstating insured, who was in good health, to the effect that insurer would
not be liable for more than the reserve of the policy if the insured should commit suicide
within a year, was void for want ot consideration, where the policy provided that the
company would reinstate the policy at any time upon evidence of “insurability satisfac-
tory to the company and payment of all arrears”: such reinstatement being no more
than the performance of insurer's legal obligation. Missouri State Life Ins. Co. v. Hearne
(Civ. App.) 226 S. W. 789.

A promise to do some act which the promisor is otherwise legally obliged to do is

;1‘9t985~4suﬁlcient consideration to support a contract. Burt v. Deorsam (Civ. App.) 227 S.

18Y%. Eviqence.—In action on notes given for price of engine and to foreclose a chat-
tel mortgage lien thereon, evidence held to justify conclusion that engine, as such, had no
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value. Southern Engine & Pump Co. v. Teneha Light & Power Co. (Civ. App.) 196 S.
W. 260.

In action against lumber company for balance due on piling contracts, where plain-
tiff had received from such company a voucher on its face that it was for balance in
full and accord and satisfaction was claimed, evidence held insufficient to show a bonn
fide dispute as to amount due plaintiff. Bay Lumber Co. v. Snelling (Civ. App.) 205 S.
W. 763. ’

Failure of consideration of note given to corporation which was to acquire land and
issue stock to maker, is not shown; there being no evidence that the land will not
be acquircd and the stock issued. Kirby v. Arkansas Bank & Trust Co. (Civ. App.) 222
S. W. 1118.

19. Unenforceable or illegal consideration—What law governs.—A contract valid un-
der the lex loci is valid and enforceable elsewhere, subject to the well-established excep-
tion that it will not be enforced in a jurisdiction where it contravenes the settled policy
of the forum. Chambers v. Consolidated Garage Co. (Civ. App.) 210 S. W. 565.

21, -——— Public policy In general.—Transaction in which person financially interested
in railroad loaned money on note of defendant’s intestate, who then delivered the money
to railroad as a bonus or donation, held not illegal, though railroad then paid plaintiff
a debt from the money received. Handly v. Adams (Civ. App.) 195 S. W. 888.

That at time of making contract for future delivery seller has not goods in his pos-
session, and has no means Jf obtaining them for delivery otherwise than by purchasing
them after contract is made, does not invalidate contract. International Life Ins. Co.
v. Stuart (Civ. App.) 201 S. W. 10S8S.

Although vendor at time of contract had no notice of vendee’s intention to dispose
of the land by a lottery, if, prior to the execution of vendor's lien notes and deed, he
learned of such scheme and participated in it, he could not recover on the notes. Stone
v. Robinson (Civ. App.) 203 8. W. 1132.

Where vendor, prior to taking vendor’s lien notes, learned of vendee’'s Intention to
hold lottery in selling the lots, fact that he was to receive none of the profits therefrom
was not conclusive that he did not participate in the lottery scheme. Id.

Contract by an attorney, grantee in a deed on cqndition subsequent, successfully to
defend a criminal case in consideration of the grantor’s releasing him from his obligation
to reconvey the property to her on happening of the condition, grantor being first wife
of defendant in criminal case, held not void as against public policy, particularly where
defendant’s second wife acquiesced. Arnold v. Scharff (Civ. App.) 210 S. W. 326.

A contract between a business college and a pupil, requiring the pupil to board in
homes approved by the college, is not contrary to public policy. Castleberry v. Tyler
Commercial College (Civ. App.) 217 S. W. 1112,

22, —— Immorality.—Where a valid marriage contract is entered into prior to sexual
intercourse, and such intercourse was not the sole consideration therefor, the marriage
contract is not void on account of an immoral consideration. Welge v. Jenkins (Civ.
App.) 195 S. W. 272. ,

‘Where grantee immediately conveyed the premises to a third person by whom the
houwe was to be used for purposes of prostitution, and where grantee, by agreement of
the parties, was a mere conduit through whom the title was to pass from grantors, who
had built house to be used for such purposes, to third person, to circumvent any adverse
action arising out of the immoral contract, the transaction, including grantee’s execution
of deed in trust to secure payment of purghase money, was in contravention of public
morals, and therefore an illegal contract. Hall v. Edwards (Com. App.) 222 S. W, 167,
reversing judgment (Civ. App.) 194 S. W. 674.

23, -—— Inducing fraud.—A secret agreement between realty brokers representing
different principals to pool or divide commissions if the transaction is completed is void
as against public policy, and deprives them of right to compensation unless the princi-
pals know of the agreement and acquiesce, a rule applying though the principals them-
selves finally conclude the sale on agreed terms. Williams v. Knight Realty Co. (Civ.
App.) 217 8. W. 755.

An agreement by a broker vepresenting one of the principals to an exchange of land
to pay the broker representing the other principal a commission is not unenforceable,
under the rule against secret pooling of commissions by realty brokers, where the prin-
cipal of the broker who was to receive the commission knew of the agreement.—Id.

An agreement by a bankrupt with a creditor to pay the entire amount due the cred-
itor in consideration that such creditor should not seek by sequestration proceedings
to recover goods sold to the bankrupt by such creditor, but should accept a composition
offer, was illegal and void, where the other creditors had no knowledge thereof, and
recovery could not be subsequently had from the bankrupt for the balance. Conway &
Duncan v, F. P. Kirkendall & Co. (Civ. App.) 218 S. W. 34,

26. —— Injury to public service In general.—Agreement in advance of forming road
district by those automatically becoming members of board as to where roads shall be
located held void against public policy. Tyree v. Road Dist. No. 5 Navarro County (Civ.
App.) 199 S. W. 644,

Any agreement by the commissioners’ court, tending to preclude it from full and free
exercise of its discretion as to the roads to be improved with the proceeds of bonds voted
to be issued for improvement of roads gererally, would be against public policy. Grayson
County v. Harrell (Civ. App.) 202 S. W. 160.

28, —— Ousting jurisdiction of courts and obstruction of Justice.—Provision of con-
trgct that any dispute is to be settled by arbitration is contrary to public policy, and
will not oust courts of jurisdiction. Queiroli v. Whitesides (Civ. App.) 206 S. W. 122.
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20, —— Compounding offerses.—Defendant, who charged plaintiff with stealing, and,
under duress of threats of murder and prosecution, forced him to assign vendor's lien
notes, and secured conveyance from buyer from plaintiff, could not keep fruits of duress
as against plaintiff on ground both were in pari delicto in contracting to stifle prosecution
Mallard v. Day (Civ. App.) 204 S. W. 245. -

A conveyance of realty by defendant to plaintiff in consideration of dismissal of
criminal proceedings based upon the seduction of plaintiff by defendant’s son, and of the
marriage of defendant’s son and plaintiff, is void, and will not form the basis of a suit
in trespass to try title. Hanes v. Hanes (Civ. App.) 216 S. W. 272.

Money fraudulently or wrongfully obtained from another by the maker of a note is
good consideration for promissory notes, chattel mortgages. and the delivery of property
in pavment therefor. Theuber v. Marek (Civ. App.) 222 8. W. 293,

30. —— Restraint of trade.—In an action and cross-action, where both parties relied
upon a contract illegal as a ‘‘conspiracy in restraint of trade,” neither can recover. Penn-
sylvania Rubber Co. v. McClain (Civ. App.) 200 S. W. 586, :

A contract whose main ourpose, considered with circumstances and conditions giving
rise to its execution, or whose necessary result, was the establiching of a combination
or trust, is unenforceable. Saye v. Garrard (Civ. App.) 204 S. W. 684.

Evidence held to support finding that contract of sale of business and good will
with agreement not to re-engage in the same business in same town while purchaser was
in that business therein was not illegal as a combination or trust.—Id.

Contract, whereby partner engaged in plumbing and windmill business, retiring from
firm in 1avor of another, agr:ed not to engage in business in town in competition with
his old and the new partner, held not void at common law as against public policy. Schlag
v. Johnson (Civ. App.) 208 S. W. 369.

32, —— Effect of partial illegality.—Where contract grows out of and is connected
with illegal or immoral act, court of equity will not enforce it; and if contract is in
part only connected with illegal transaction, and growing immediately out of it, it is
equally tainted by it. Dodd v. W. T. Rawleigh Co. (Civ. App.) 203 S. W. 131.

If a part of an agreement is to use the subject-matter or a part of it for an unlawful
purpose, the contract is void. Bonnie & Co. v. Blankenship (Civ. App.) 208 S. W. 934,

Where stock of trust company was sold on credit, buyver giving hic note, both for
price and for amount borrowed from trust company, purchase of stock and borrowing of
money being separable transactions, buyer’'s promise to repay horrowed money was not
gftia‘itgzd by ultra vires contract for sale of stock. Rousseau v. liverett (Civ. App.) 209 S.

A promise made upon several considerations, one of which is unlawful, no matter
whether the illegality be at common law or by statute, is void. Hanes v. Hanes (Civ.
App.) 216 S. W. 272,

‘Where land is conveyed upon several considerations one of which is illegal, as re-
quiring dismissal of criminal proceedings against grantor’'s son, but the grantee is not
put in possession, and the contract remains executory, a suit for specific performance
will not lie. Id.

‘Where a grantor conveyed real property to grantee in consideration of the dismissal
of criminal proceedings for seduction of grantee by grantor's son, and of the marriage of
the son to grantee, the contract was not divisible, and the conveyance was vitiated by
the illegal consideration relative to dismissal of the criminal proceeding. Id.

‘While a promise on several considerations, one of which is unlawful is void, where
one for a legal and valuable consideration agrees to perform two acts which are sev-
erable, one of which is lawful and the other unlawful, the contract may be enforced as
to that for which it was lawful to contract and held void as to the other. Wicks v.
go‘imves, 110 Tex. 532, 221 S. W. 938, answering certified questions (Civ. App.) 171 S. W.
4. N

33. —— Relief to parties.—Where deed of trust was executed to secure grantor’s in-
debtedness to grantee, which was incurred by grantor in furtherance of cotton future
transactions wherein grantee acted as grantor’s agent, the court will refuse to foreclose
lien, Sanger v. Futch (Civ. App.) 208 S. W. 681,

Contract in violation of Jaw or public policy of state will not be enforced Donnie
& €o. v. Blankenship (Civ. App.) 208 S. W. 934.

When money has been naid on an illegal contract, it can be recovered as long as
tshe‘;o;l’gcgact remains executory. Trammell v. San Antonio Life Ins. Co. (Civ. App.) 209

Though courts will not assist in enforcing illegal contracts, yet where an illegal
contract has been executed in whole or in part by the acts of the parties themselves
a‘nd suit is not brought for the purpose of enforcing the contract itself, the rights -and
titles thus acquired will be recognized. Colburn v. Coburn (Civ. App.) 211 S. W. 248.

The sale of piano to plaintiff for plaintiff’s use in conducting an immoral business
bf:‘lng an illegal transaction, defendant, in plaintiff’'s suit to recover possession of the
Diano as having been taken from plaintiff’s possession by force, could not set up that
thf% chattel mortgage on the piano, given by plaintiff to secure notes for the purchase
price, gave defendant the power, as assignee of the mortgagee, of seizure and sale.- Id.

A realty broker, party to a contract to pool commissions with others void as against
Dublic policy, held not precluded from invoking the rule avoiding such contract as against
the claim of another broker, who vepresented the other principal, for his share of tne
commission. Williams v. Knight Realty Co. (Civ. App.) 217 S. W. 755.

Thq doctrine of ‘“he who comes into equity must come with clean hands” will not
be .app!led to enq.ble a party {o an illegal contract to set up his own wrong to avoid his
?}Jllga..tlons, but in such cases the court will close its doors to both parties. Fred Miller
srewing Co. v. Coonrod (Civ. App.) 230 S. W. 1099.

121



Art. 589 BILLS, NOTES AND OTHER WRITTEN INSTRUMENTS  (Title 16

34, —— Relief to parties not In pari delicto.—If it is against public policy for an
employer to contract to pay 2 doctor a salary and retain the medical fees allowgd by the’
insurance association under Workmen’s Compensation Act, pt. 1, § 7 (Vernon S Sa}’.les
Ann. Civ. St. 1914, art. 5246k), physician entering into such a contract is in pari delicto
and cannot sue the employer for such fees, having received and retained his sa.lax.‘y,
since he cannot affirm in part and repudiate in part. Sherrill v. Union Lumber Co. (Civ.
App.) 207 S. W. 149.

In an action to recover money paid to an insurance company under its agent’s agree-
ment to furnish a loan and policy, which contract was not fulfilled by the company on
the ground that it was illegal znd ultra vires, the contract being executory, pla.intiff could
recover, since the parties are not in pari delicto. Trammell v. San Antonio Life Ins. Co.
(Civ. App.) 209 S. W. 786. .

If ihe issuance by defendant insurance company of stock for plaintiff’s note was a vio-
lation of Const. art. 12, § 6, plaintiff is as much a party to violation as defendant, and
he cannot recover interest paid on note in view of the maxim that “where both parties
are equally in fault the condition of the defendant is preferable.” Washer v. Smyer, 109
Tex. 398, 211 S. W. 985, 4 A. L. R. 1320.

A realty company, which acted as mere middleman in bringing together two realty
brokers who effected a sale, is entitled to the one-third of the two commissions received
by the brokers agreed by them to be paid it for assistance rendered in consummating the
sale, though on account of lack of knowledge of their principal, the agreement of the
brokers to pool commissions was invalid as against public policy. Williams v. Knight
Realty Co. (Civ. App.) 217 8. W. 755.

35. —— Further or subsequent agreement.—Even though an agreement between a
mortgagee and another creditor of mortgagor that such creditor should participate with
the mortgagee in the mortgage security was illegal under Bankr. Act U. S. § 29b, subd.
5, because given by mortgag:e in consideration of such creditor’s refraining from insti-
tuting bankruptcy proceedings and setting aside the mortgage as an unlawful preference,
yvet where the agreement was carried out, and title to the mortgaged property vested by
foreclosure in mortgagee, tha il’egality of such agreement was no defense to third parties
in their note to such creditor for the full amount of his claim against the mortgagor.
which note was given by them as part payment on their purchase from the mortgagee of
the property acquired by such foreclosure. Francklow v. Ullmann, Stern & Krausse
(Civ. App.) 214 S. W. 797, ’

Though an agreement is made by brokers representing two principals to pool or divide
commission, and without the knowledge of the principals, yet a broker may enforce col-
lection of the commission agreed to be paid by his principal if to do so it is not necessary
for. him to plead and prove violation of the rule against secret sharing or pooling of com-
missions. Williams v. Knight Realty Co. (Civ. App.) 217 S. W. 755.

36. Fallure of consideration.—Where an injured servant gave a release for his in-
juries, reciting the consideration of three days’ employment, the release was valid and
enforceable, although he never presented himself for work, where the employer held
hinglf in readiness to give him employment. Schaff v. Strickland (Civ. App.) 198 S.
W. 5.

Where defendant, who gave note for automobile represented to be new, discovered
that it was old, his giving a renewal note and payment of part of the note after discov-
ering the misrepresentation prevented his pleading failure of consideration in an action
on the note. Adams v. Overland Automobile Co. (Civ. App.) 202 S. W. 207.

‘Where a corporation for stock in which defendant gave his note sold its entire assets
and abandoned business, the note was not collectible since the consideration failed. Shield
v. Lone Star Life Ins. Co. (Civ, App.) 202 S. W, 211.

Where a payee transferred notes to a corporation, uncollected notes to be returned
to payee, the maker could defend on ground that payee had failed to make good its guar-
anty on piano for which notes were given, and still retained instrument. National Trust
& Credit Co. v. Oliver (Civ. App.) 203 S. W, 608.

‘Where stock was not to be delivered to defendant until notes given therefor were
paid, defendant, is in no position to plead failure of consideration because of nondelivery
of stock in action by indorsee on note first due; nothing having been paid on any of notes,
Zapp v. Spreckels (Civ. App.) 204 S. W. 786.

Although plaintiff, who owned land on both sides of stream, had consented for a
consideration to defendant’s taking water through pipes on plaintiff's land, where con-
sideration had failed, plaintiff would have the right to prevent defendant’s use of pipes.
King v. Schaff (Civ. App.) 204 S. W. 1039.

Under an agreement to turn over stock in consideration that the transferee will
pay the debts of the transferor, including a note guaranteed by him, upon a failure of
delivery of part of the stock the rights of the owner of the note, as beneficiary, are sub-
ject to the equities of the original parties, American Loan & Mortgage Co. v. American
Nat. Bank of Houston (Civ. App.) 205 8. W, 146,

There is no failure of consideration for note executed by defendant to plaintiff bank
for money loaned, with which to buy stock, however valueless the stock, though the
money was paid out therefor by plaintiff’s cashier; he in such transaction being defend-
ant’s accredited agent. Clardy v. American Trust & Savings Bank (Civ. App.) 208 S. W.
990.

That consideration for note was sale of stock in corporation which subsequently be-
came insolvent would not be a defense. Braley v. Samuels (Civ. App.) 213 S. W. 684.

Where owner's agreement with broker provided that owner’s note to broker should
be canceled upon purchaser’s failure to pay purchase price of notes, and by mutual un~
derstanding between owner, broker, and purchaser land trade was canceled and the land
reconveyed to the owner, there was no consideration for owner’s note to broker; the
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.consideration therefor having failed. Gillean v. First State Bank of Barry (Civ. App.)
219 S. W. 896.

Where the Mexican seller of cattle to Americans reduced the price to the buyvers
solely in consideration of an export duty claimed by them to be levied by the Mexican
government, which duty was in fact not levied, the sole consideration for the reduction
-of price, embodied in a substituted agreement, failed, and the seller can recover the
-amount of the reduction. Barreda v. Craig, Thompson & Jeffries (Com. App.) 222 8. W.
177, reversing judgment (Civ. App.) Craig, Thompson & Jeffries v. Barreda. 200 S. W. 868.

Where inducing consideration for oil and gas lease to lessors was the development of
the mineral resources of the land in the section where lessors’ land is situated and the
covenant on the part of lessee to drill well, lessee’s failure to pay the $1 named as consid-
eration was immaterial. McCaskey v, Schrock (Civ. App.) 225 S. W. 418. .

Issuance to plaintiff of stock in corporation formed to take over a mine, which cor-
poration had no money paid in and no assets, the mine never having been transferred
to the corporation, held without consideration, and therefore not performance of an agree-
ment to transfer to plaintiff, payee of a note, in payment of balance due on note, an in-
terest in the mine or a certificate of stocl;, for the amount due on the note, in a corpora-
tion to be formed to take over the mine. Wrather v. Parks (Civ. App.) 227 S. W. 513.

Where mortgage company assumed pavment of specified obligations in consideration
of a transfer and conveyance of bank stock, and a substantial part of the stock was re-
ceived, the partial failure of consideration did not invalidate the contract, but was a de-
fense pro tanto thereto. American Nat. Bank of Houston v. American Loan & Mortgage
Co. (Com. App.) 228 S, W. 169.

Where the buyer within the time provided for in his executory contract, for the pur-
chase of an interest in an oil, gas and mineral lease, approved the title and tendered the
balance of the consideration and demanded a deed, but the seller was unable to perform,
for the reason that his option contract to purchase from the record owner, which he as-
signed to the buyer, had expired. The buyver was entitled to recover the amount paid
as for failure of consideration. Wilcox v. Crawford (Civ. App.) 231 S. W. 1104.

38, Effect of want or failure of consideration.—Plaintiff held unable to ask for can-
cellation of draft in equity, and to be heard to complain there was failure of consideration
in that one of items of account compromised was unfounded, without offering to do what
was equitable. Stacy v. Raywood Canal & Milling Co. (Civ. App.) 196 S. W. 568.

That the maker of a note did not read it when he signed it, would not preclude him
from showing fraud and failure of consideration between the original parties. Stevens v.
Gustine Mercantile Co. (Civ. App.) 197 S. W, 1126.

Even if surety company’s general agent uneqguivocally promised to pay commissions
to focal agents, where company was bound to another, it would not be bound by promise,
;in%e; it ;vould be without consideration. American Surety Co. v. Sheerin (Civ. App.) 203

. . 1120.

‘Where owner of land, upon selling it, gave to broker, who had assisted in procuring
the purchaser, the owner’s note, which was to be surrendered by the broker to the owner
if notes representing the first three installments of the purchase price of the land were not
paid, and later the land sale was canceled and the land reconveyed to the owner, but the
owner’s note to the broker was transferred by the latter to an innocent purchaser before
maturity, which recovered thereon, the owner was entitled to recover over against the
broker. Gillean v. First State Bank of Barry (Civ. App.) 219 S. V. 896.

Assuming that $1 received as consideration for an option to lease oil lands was not
sufficient consideration, the question of want of consideration was eliminated by the pay-
ment of a rental for the extension the option. McKay -v. Tally (Civ. App.) 220 S. W.
167; Same v. Fulgham (Civ. App.) 220 8. W. 171.

Acceptance of rentals provided for in an oil lease on failure of lessee to drill a well
constituted a sufficient consideration for the optional privileges granted, and made the
contract, which originally had only a nominal consideration of $1, valid. Broyles v. Gil-
man (Civ. App.) 222 S. W. 685.

A note, V\:holly unsupported by consideration, is unenforceable between the parties,
being of no higher effect than any other written obligation. lrwin v. State Nat. Bank of
I"t. Worth (Civ. App.) 224 S. W. 246.

Art. 590. [315] [273] Liability of drawer, etc., fixed by protest.
See Hodges v. Roberts, 74 Tex. 517, 12 8. W. 222,

In gengral.—An indorser’s liability is contingent upon presentment of note for pav-
ment, ar{d in event of nonpayment, protest, and due notice to indorser. State Nat. Bank
of Ft. }North v. Vickery (Com. App.) 206 S. W. 841,

Strlpt compliance with conditions upon which indorser’s liability is contingent is es-
sential in order to hold the indorser. 1Id. :

» Time fo_r protest.—Under art. 593, and this article, to fix the liability of the indorser of
sgch paper it should be protested on the last day of grace. Carey-Lombard Lumber Co. v.
First Nat. Bank of Ballinger, 86 Tex. 299, 24 S. W. 260.

SentWam;er' of prztest.d—FaiIure to present a check for payment is no defense, where pre—A
‘sentment was not made because of defendant’s own request. Merrima. . i
(Civ. App.) 204 S. W. 775. B n v Switt & Co.

The waiving of presentment for payment protest, and notice does n

o vaivi nt: N 'St, ot increase the
original liability of the indorser, but merely renders unnecessary the performance of

these acts to fix such liabi . 7i
S. W. 841, uch liability. State Nat. Bank of Ft. Worth v. Vickery (Com. App.) 206
123
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Art. 593. [318] [276] [Superseded.]

See post, art. 6001a[85].

Cited, Swenson v. Sun Fire Office, 68 Tex. 461, 5 S. W. 60; Hamilton Gin & Mill Co.
v. Sinker, Davis & Co., 74 Tex. 51, 11 S. W. 1056.

Days of grace.—Under this article, a protest on the day that the note by its terms
is due is premature and nugatory. Cruger v. Lindheim (App.) 16 S. . 420.

Vendor’s lien note due November 15, 1909, held not barred on November 18, 1913,
when art. 5695, as amended, took effect, in view of this article. Tullos v. Mayfield (Civ.
App.) 198 S. W. 1073.

Arts, 5693-5695, as amended in 1913, relating to period of limitations for enforcement
of vendor’s lien and for recovery of land by a vendor who has reserved title, did not
repeal this article, or affect the aoplicability of this article to notes secured by deéeds of
trust and mortgages. Hoard v. McFarland (Civ. App.) 229 S. W. 687.

As respects limitations, vendor’s lien continued, not only to date of maturity specified
in note secured thereby, but also during the three-day period of grace provided for by
this article. Hoard v. McFarland (Civ. App.) 229 S. W. 687.

DECISIONS RELATING TO SUBJECT IN GENERAL

3. Execution and delivery.—A bill of sale is not executed until it has been signed and
delivered. Smith v. Smith (Civ. App.) 200 S. W. 540. .

Intent of the grantors in bill of sale is controlling question in determining whether
delivery has been made. Id.

The validity of a contract for the sale of cotton was not affected by the fact that the
seller did not obtain a copy thereof, and it was not a condition to the buyer’s recovery, as
for seller’s breach, that seller had obtained such copy; the general rule as to delivery of
written instruments not requiring that a copy or duplicate of a mutual agreement L
delivered to each of the parties to render the agreement effective. Templeman v. Closs
(Civ. App.) 212 S. W. 187.

In action against joint makers of note, in which one of the makers disclalmed having
signed note, -evidence held to warrant finding that such maker’s signature to note wax
genuine. Hill v. Liberty State Bank (Civ. App.) 221 8. W. 328,

Where a note contained a stipulation that under certain contingencies it should be
surrendered to the maker without payment, the payee cannot avoid the provision on the
theory that it did not sign the same. Cooper Grocery Co. v. H. T. Hamrick & Co. (Civ.
App.) 229 S. W. 356.

4. Form of note.—A mere recital in a contract order that the purchase price of the
goods might be paid in notes attached thereto did not make the payer’s obligation a con-
ditional one.—Commercial Credit Co. v. Giles,;(Civ. App.) 207 S. W. 596.

5. Designation of parties.—Recovery may not be had on a negotiable instrument
against an undisclosed principal in no way referred to on the face of the instruméent
itself. Negociacion Agricola y Ganadera de San Enrique, S. A., v. Love (Civ. App.) 220
S. W. 224,

7. Designation of time of payment.—Filing of holder’s petition in suit on series of
notes is prima facie evidence of election to treat them all as due according to privilege
given in notes. Rowe v. Daugherty (Civ. App.) 196 S, W. 240.

Term ‘‘day,” as used in enactments or contracts, means 24 hours from midnight to
midnight, except where restricted. Dallas County v. Reynolds (Civ. App.) 199 S. W. 702.

A note payable in installments, and providing thgt on default of any installment the
entire debt may be declared due, does not become due by the nonpayment of an install-
ment, in the absence of a declaration to that effect by the holder. Drinkard v. Jenkins
(Civ. App.) 207 S, W, 353.

The only difference between the date of maturity of a paper payable at sight and one
payable on demand is that in the former it is a recognized custom to allow three days
of grace. State Nat. Bank v. East Coast Oil Co. (Civ. App.) 208 8. W. 190.

‘Where a note given to purchaser by vendor and another, to guarantee vendor’'s com-
pleting title, provided for maturity a year from date, and provided that, ““if title is clear-
ed on or before” such due date, ‘‘this note becomes null and void, otherwise it shall re-
main in full force and effect,”” if such note be deemed a contract of guaranty, it matured
at its due date, where title had not then been cleared :ulthough there was then pending
an action to clear title by the vendor. Stamps v. Platt (Giv. App.) 218 S. W. 47.

‘Where note given to purchaser by vendor and another, to guarantee vendor's com-
pleting title, provided for maturity a year from date, and provided that, ““if title is clear-
on or before” such due date ‘this note becomes null and void, otherwise it shall remain
in full force and effect,” the fact that there was on such due date a suit pending at ven-
dor’'s expense to clear the title did not prevent the note from maturing at such date, for
the only way to avoid its payment in money at maturity was for the vendor to clear the
title before the note’s due date. Id.

Where neither a note nor the contract pursuant to which it was executed fixed a day
of payment, the general rule that a promissory note in which no time is specified for
payment is due on demand applied, and suit could be brought thereon after payment
demanded and refused. Crenshaw v. Stallings (Civ. App.) 222 S. W. 653.

Where a series of notes, secured by vendor’s lien, provided that, on default in pay-
ment of one, the holder might declare all due, suit hy an administrator, into whose hands
the notes came after default in the payment of the first, is sufficlent notice of election to
%3(:1?7!‘: the whole series due. Duenkel v. Amarillo Bank & Trust Co. (Civ. App.) 222 S.

In compromise of an obligation for which it was liable as surety, defendant executed

124




Title 16) 'BILLS, NOTES AND OTHER WRITTEN INSTRUMENTS Art. 593

a series of 19 notes payable monthly, all of which provided that in event of default plain-
tiff might declare the entire series due and gave plaintiff the same option if defendant
went out of business. The last note provided that, should all of the other notes of the
series be paid at maturity. it would be surrendered without payment. For considerable
time defendant acquiesced in delays in payment of the notes, and on plaintiff making ob-
jection to delay in pavment of the ninth note defendant paid all the remaining notes of
the series except the last, and sold its business. Held, that, as plaintiff’s acquiescence
in delay in payment of previous notes was a waiver of its right to declare the entire se-
ries due because of delay in payment of the ninth note, and as defendant, instead of
again defaulting, paid all of the notes, plaintiff could not declare the last note due be-
cause defendant sold its business; the purpose of that restriction being merely to secure
payment. Cooper Grocery Co. v. H. T. Hamrick & Co. (Civ. App.) 229 8. W~ 256.

Where payee of a series of notes pavable monthly, which provided that the entire
series might be declared due in event of delay in payment of one, acquiesced in delay in
payment of several notes, it thus waived its right to declare the next note of the series
due, but, if the maker. after ohjection and attempt to declare succeeding notes due, again
defaults, the right revives. Id.

That note for amount to he paid as liquidated damages on makér’s breach of contract
bore no maturity date did not affect its validity, the date of maturity in such case being
the date on which maker repudiated the contract, which date was to be ascertained by
the evidence. Nesbitt v. Hudson (Civ. App.) 230 S. W. 746,

A note bearing no maturity date is valid. and is presumed to be due upon demand un-
less circumstances are connected with it upon its maturity is contingent. Id.

9. Acceptance.—Acceptance of a draft may be verbal, and need not be in writing.
Farmers’ Guarantyv State Bank of Jacksonville v. Burrus Mill & Elevator Co. (Civ. App.)
207 S. W. 400; Hull v. First Guaranty State Bank of Overton (Civ. App.) 199 S. W. 1148.

A promise to accept a draft will, under certain conditions, be treated as tantamount
to an acceptance. Hull v. First Guaranty State Bank of Overton (Civ. App.) 199 S. W.
1148. )

An acceptance of a draft may be implied from the drawee’s conduct. Farmers’ Guar-
anty State Bank of Jacksonville v. Burrus Mill & Elevator Co. (Civ. App.) 207 S. W. 400.

10. —— Effect.—Where the drawer of bill of exchange presents it to his bank which
transmits it to defendant bank, which pays it by its cashier’s check under an agreement
with the drawee, incloses the remittance in an addressed and stamped envelope, and mails
it, such action makes defendant’s acceptance a finality, depriving both it and the drawee
of the right to withdraw the acceptance given. Farmers’ Guaranty State Bank of Jack-
sonville v. Burrus Mill & Elevator Co. (Civ. App.) 207 S. W. 400.

11. —— Unaccepted blil or check.—Where the buyer of goods sent his check for an
amount he admitted to be due to the seller, the seller can enforce payment of the check
without accepting it in full settlement as specified by the buyer, since the buyer is liable
for that amount in any event, and his liability for the balance claimed by the seller can
be determined in an action to recover the rest of the purchase price. Bershansky v. Em-
pire Mfg. Co. (Civ. App.) 230 S. W. 1048.

12, Validity.—Under Const. art. 12, § 6, prohibiting the issuance of corporate stock
except for property actually received, the giving of a note for stock is not a valid pay-
ment, but neither the stock issued nor the note given is void. Thompson v. First State
Bank of Amarillo, 109 Tex. 419, 211 8. W. 977.

13, Fraud, duress, and mistake.—Transactions in which person financially in-
terested in railroad loaned money on defendant’'s intestate’s note, which money intestate
then delivered to railroad as a bonus or donation, held not fraudulent, though railroad
igergspsald plaintiff a debt from the money received. Handly v. Adams (Civ. App.) 195 S.

Bad .faith held not shown in transaction whereby one financially interested in pro-
posed railroad loaned money on note which borrower thereupon gave to railroad as gratu-
ity or donation. Id.

A settlement by defendant railroad company with plaintiff for the death of her hus-
ba.nd held result of fraud and coercion and amount, being inadequate, could not be sus-
tained. Southern Traction Co. v. Rogan (Civ. App.) 199 S. W. 1135,

Buyer, who signs sales contract, thinking it provided for payment of freight charges
by seller, when it plainly stated freight was to be paid by buyer, cannot avoid contract,
where the mistake is not mutual. Detroit Steel Products Co. v. Houston Printing Co.
- (Civ. App.) 202 8. W. 984,

A contract induced by maierial fraudulent representations is void. Bankers’® Trust
Co. v. Ca}lhoun (Civ. App.) 209 S. W. 826; Same v. James (Civ. App.) 209 S. W, 830.
nongi:tléstake fot ffactt is an unconscious ignorance or forgetfulness of the existence or

nce of a fact, i ac Tar -

(Civ. App.) 210 S. W. 8351?_3511 or present, material to the contract. Markum v. Markum
fathWher?;l a.h son fraudu}ently or wrongfully obtained property from another, both the

er and the son are liable on notes and chattel mortgages executed by them in pay-
men't of the sums so obtained, though they were executed under threat of criminal pros-
ecution. Theuber v. Marek (Civ. App.) 222 S. W. 293.
af*re?(i t}l:dteration.——\’vl}ere in the written contract between nmaker and pavee it was
g at the note might be detached from such contract, such detachment on the per-
forated lines is not an alteration. Iowa City State Bank v. Milford (Civ. App.) 200 S. W. 883

Where perfumes were sold, and seller's agent entered on margin of order, “One oak
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showcase free,” such words did not alter written order to which buyer’s note was attach-
ed. Foster v. Iowa City State Bank (Civ. App.) 201 S. W. 733.

Where contract for sale of perfume gave seller authority to detach from order note
signed by buyer, when seller approved order and shipped goods, buyer was not released
from liability on note by seller’'s so doing. Id.

Any material alteration of an instrument destroys its obligation and renders it un-
enforceable, and any alteration causing the instrument to speak differently in legal effect
from that which it spoke originally is a “material alteration.” Commercial Credit Co. v.
Giles (Civ. App.) 207 S. W. 596.

A contract order for the purchase of gcods payable by a series of negotiable notes,
providing that the payee might detach the notes from the order, being consistent, con-
temporaneous agreement, authorized the payee to detach the notes. Id.

The payee’s detachment of a series of negotiable notes from a contract order permit-
ting their detachment was not a material alteration rendering the notes void. Id.

Any alteration causing the instrument to speak different in legal effect from that
which it spoke originally is a “material alteration.” Id.

Retracing with ink pencil signatures to a petition for the organization of county.
purpose being to preserve them from obliteration, is not a material alteration. Earnest
v. Woodlee (Civ. App.) 208 S. W. 963.

Where a contract, attached to a note as part thereof, provides that the note is not to
become a binding obligation until the contract is performed, the detachment of the con-
tract from the note before performance is a material alteration. Cominercial Security Co.
v. Hull (Civ. App.) 212 S. W. 986.

A change or alteration of a note by stranger thereto does not change the status of
the parties as evidenced by the original instrument, and cannot relieve the maker from
his obligation thereunder. Rus v. Farmers’ Nat. Bank of Sealy (Civ. App.) 228 8. W, 985.

152, Reformation.—See notes under art. 3687, rule 28.

16. Indorsement and transfer in general.—Indorsement intended to be partial only,
and not as to whole amount of note, is void. Adams v. Kelly (Civ. App.) 196 S. W. 576.

One exchanging land for other land and certain mortgage bonds had a right to rely
on representations of the other party to the effect that the bonds were secured by a. first
mortgage, and that there were no other liens against the mortgaged property, and it was
not necessary, to preserve his cause of action for damages, to make any investigation.
Moore v. Beakley (Com. App.) 215 S. 'W. 957.

19. Liability on indorsement.—It is general rule that where indorsement is for trans-
fer only, indorser is not responsible. Wheelock v. Mayfield (Civ. App.) 197 S. W. 475.

Where a note is indorsed by the payee in blank, any holder has prima facie the right
to institute a suit and recover in his own name. Howard v. Stahl (Civ. App.) 211 8. W.

826.

Though under an indorsement on a draft, “Pay any bank or banker or order,” the
indorsee may have suflicient title to support an action against the drawer or acceptor,
such right does not render the indorsee liable on its own subsequent indorsement made
in furtherance of collection. Tradesmen’s State Bank v. Ft. Worth Elevators Co. (Civ.

. App.) 214 S. W. 650.

Where the comaker of a note secured by chattel mortgage was not discharged as a
surety he is, as to the mortgagee who had assigned the mortgage and indorsed the note
which it secured, the principal debtor, and the payee and indorser of the note was only
secondarily liable. Self Motor Co. v. First State Bank of Crowell (Civ. App.) 226 S. W.
428,

20. Compelling resort to security.—In action on notes by security company to
which payee company had indorsed, evidence held sufficient to support jury’s finding that
plaintiff had on deposit with it sufficient money or funds belonging to payee company to
pay notes after they were dishonored. Commercial Security Co. v. Collins (Civ. App.)
208 S. W. 728,

22, Indorsement without recourse.—Where tenant executed to landlord rent note for
specified vear, and note was indorsed to bank by landlord, and by such bank without re-
course to plaintiff, plaintiff was entitled to judgment on note against tenant and landlord.
Evans v. First Guaranty State Bank of Southmayd (Civ. App.) 195 S. W. 1171,

Where vendor’'s lien notes were indorsed without recourse in part payment of stock
which was retained as collateral by corporation, held that indorser was not discharged by
failure to make him a party to a suit to foreclose lien, and stock was liable for balance
due on notes after foreclosure sale. Cattlemen’s Trust Co. v. Cantrell (Civ. App.) 196 S.
W, 354.

‘Where note was sold and assigned by indorsement on the note “without recourse’
and by a further written assignment containing covenant that assignor was owner with
the right to sell and assign, ‘‘and that there is now owing thereon the principal sum,”
naming it, with interest, followed by special agreement that no recourse was to be had
against assignor as assignor or surety for the payvment of the obligation, there was an
express, as well as implied, warranty of the debt, which was in no wise impaired by the
form of indorsement and assignment. Newton v. Houston Hot Well Improvement Co.
(Civ. App.) 211 S. W. 960.

An indorser ‘‘without recourse in any way’” is liable to bona fide holder of note exe-
cuted by husband and wife, and taken on strength of wife’s signature, which was a for-
gery. Miller v. Stewart (Civ. App.) 214 S. W. 565.

27. Llability of guarantor.—A contract of guaranty to pay certain notes and over-
drafts, it being duty of creditors to turn over same to an attorney to be selected by
guarantors for collection by suit, and, if money should not be made by execution, guar-
antors were to pay same upon transfer of judgment to them, refusal of guarantors to
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reduce the note and overdrafts to judgment, and a denial of liability thereon, was a
breach of the contract which authorized the creditors to treat the contract as at an end,
except for the purpose of bringing suit thereon for its breach. Bank of Miami v. Young,
(Com. App.) 208 S. W. 656.

Under a contract of guaranty to pay notes, where it was duty of creditors to turn
notes over to attorney to be selected by guarantors for collection by suit, and, if money
could not be made by execution, guarantors were to pay same upon the due transfer of
the judgment to them, upon refusal of the guarantors to reduce notes to judgment and
their denial of liability thereon, the measure of damages was prima facie the face value
of the notes. Id.

Under a contract of guaranty to pay certain notes and overdrafts. creditors, on fail-
ure of debtors to pay, to turn over the same to an attorney to be selected by the guaran-
tors for collection by suit, and, if money could not be made by execution, guarantors
were to pay same upon due transfer of the judgment to them, upon refusal of the guar-
antors to reduce the notes and overdrafts to judgment and their denial of liability there-
on, the creditors were not called upon to reduce the notes and overdrafts to judgment,
but could recover the face thereof on offering to assign the notes and overdrafts to the
guarantors, subject only to any abatement by reason of circumstances of which they
could reasonably have availed themselves. Id.

The indorsement on the back of a draft by a bank to which it was forwarded for
collection, ““Pay any bank or banker, all previous indorsements guaranteed,” merely
guaranteed the genuineness of the prior indorsements and did not guarantee payment of
the draft. Tradesmen’'s State Bank v. Ft. Worth Elevators Co. (Civ. App.) 214 S. W. 656.

Since defendant occupies the position of a guarantor who made a separate con-
tract with plaintiff in which the contractors did not join, the court must look to the
language of that separate undertaking to ascertain the liability of the guarantor. Acme
Brick Co. v. West (Civ. App.) 215 S. W. 476.

The guarantor is entitled to a strict construction of his contract, and can stand up-
'on its very terms., Id.

Under contract whereby defendant guaranteed that contractors ‘“will pay for the brick
under and according to the contract above,” defendant would not be liable for damages
arising from failure of contractors to promptly receive all brick. Id.

See, also, no:ies under Title 109.

28Y,. Constructlon in general.——Where tenant gave landlord rent note for specified
yvear, in landlord’s hands note was merely evidence of lease coniract. and did not sever
rents from realty until it passed out of his hands. Evans v. First Guaranty State Bank of
Southmayd (Civ. App.) 195 S. W. 1171.

Contract for sale of cattle located in Mexico to be delivered in United States at ex-
pense of buyers held to admit of doubt as to intention of parties as to when title should
pass, so that construction placed thereon by parties should control. Craig, Thompson &
Jeffries v. Barreda (Civ. App.) 200 S. W. 868.

In construing contract for sale of land, court must look to all parts of instrument
and surrounding circumstances to ascertain intention of parties in making use of par-
ticular words and phrases and in making contract as whole. Bailey v. Burkitt (Civ.
App.) 201 S. W, 725,

Where the particular words exhaust the class, the general words must be construed
as embracing something outside the class, as there is nothing ejusdem generis left.
Richardson v. Nesbit (Civ. App.) 204 S. W. 6%9.

The law must be read into every contract. Lion Bonding & Surety Co. v. Trussed
Concrete Steel Co. of Texas (Civ. App.) 204 S. W. 1176.

Two or more writings, executed contemporaneously Letween the same parties, and
in reference to same subject-matter, must be deemed one instrument, and as forming
the same contract. Lawton v. Nesbit (Civ. App.) 206 S. W. 227.

A proviso or exception incorporated in a written instrument will be construed as a
limitation upon the language which precedes it. Frost v. Smith (Civ. App.) 207 S. W. 892.

Land contract must be construed as a whole, and cannot be paragraphed and par-
agraphs construed in severalty without reference to each other, where it is apparent
tSha‘t thev are corelated and interdependent, Davenport v. Sparkman (Com. App.) 208
5. W. 658,

Negotiable instruments are contracts, and subject to the same rules of construction.
Schenck v. Foster Building & Realty Co. (Civ. App.) 215 S. W. 877.

Apparently conflicting clauses must be reconciled by a reasonable interpretation, and
in case of variance the one which contributes most essentially to the contract is en-
titled to the most consideration. Price v. Biggs (Civ. App.) 217 S. W. 236.

A contract must be construed as a whole, and be given a construction, if it can be
reasonably done from the terms used and from the instrument as a whole that will give
effect to the manifest intention of the parties. Travelers' Ins. Co. of Hartford, Conn.,
v. Scott (Civ. App.) 218 8. W. 53.

. Stipulation of contract should not be construed so as to be without any effect, if it
is possible to harmonize or give effect to the entire instrument. Langben v. Crespi &
Co. (Civ. App.) 218 S. W. 144,

In the interpretation of a contract, the instrument should be read and considered
as a whole. Hunter v. Gulf Production Co. (Civ. App.) 220 S. W. 163.

In construing an instrument, every part thereof must be taken to ascertain the in-
tention of the parties to it, and the form used will not so much control as the relation
of the parties at the time and their intention. PBenton v. Jones (Civ. App.) 220 S. W. 193.

A contract fairly open to two constructions, one of which will make it legal and one
of which will make it illegal, must always be given the construction which makes it
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legal. Wicks v. Comves, 110 Tex. 532, 221 S. W. 938, answering certified questions (Civ.
App.) 171 8. W. 774,

Where the contract is ambiguous, the practical construction of its terms by the par-
ties themselves becomes material. Earhart v. Robinson (Civ. App.) 215 S. W. 973.

The nature of a transaction should be determined with reference to the intention of
the parties. Newcom v. Ford (Civ. App.) 222 8. W. 591,

The court’s only function is to construe the language of the contract in the sense in
which such language is ordinarily used, putting itself in the position of a contracting
party and keeping in view the nature of the business and the end sought, and determine
what contract the parties made, consistently, if possible, with their intention, but not
what contract they had in mind to make or thought they had made. Western Indemnity
Co. v. Southern Surety Co. (Com. App.) 223 S. W. 179, reversing judgment (Civ. App.)
Southern Surety Co. v. Western Indemnity Co., 190 S. W. 837.

When a contract is reasonably susceptible of a construction which will make it valid
and binding, such construction should be given rather than one rendering it void. Black-
well v. Scott (Civ. App.) 223 S. W. 334.

Where two clauses of a contract are inconsistent and conflicting, they must be con-
strued so as to give effect to the intention of the parties as collected from the whole in-
strument, and apparently conflicting provisions must be reconciled, if possible by any
reasonable interpretation; it being necessary for this purpose to consider the entire in-
strument and the surrounding circumstances. Penn v. Hare (Civ. App.) 223 S. W. 527.

Where two clauses in a contract are so repugnant that theyv cannot stand together,
the first will be retained and the second rejected, unless the inconsistency is so great as
to avoid the instrument for uncertainty, and this rule is the more readily applied where
the instrument is apparently carelessly drawn. Id.

The words, ‘“Payable at Marfa, Texas,” stamped with a rubber stamp at the head of
the written contract at the time of its execution, intended and understood by the par-
ties to constitute a part of the contract, held a part thereof as against objection that it
could not be considered a part thereof{ because the contract was clearly expressed in the
body thereof. Allison v. Hamic (Civ. App.) 226 S. W, 483.

The most fundamental rule to be observed in the construction of a written instru-
ment of any kind, as an instrument of conveyance, is to ascertain and give effect to the
intention of the maker as shown by the language, and to give effect to every part of the
writing, if possible without violence to the manifest intention evidenced by the instru-
ment as a whole. Gray v. Producers’ Oil Co. (Civ. App.) 227 S. W. 240.

Contract should be construed most strongly against the maker. Pledger v. Business
Men’'s Accident Ass’'n of Texas (Com. App.) 228 S. W. 110. i

Intention which is the object sought by construction of a contract, and which, when
discovered, governs in determination of rights and obligations of the parties, is not a
secret unexpressed intention, but the intention finding expression in the language used.
Trinity County Lumber Co. v. Ocean Accident & Guarantee Corporation (Com. App.)
228 8. W, 114,

The intention of the parties is to be ascertained as expressed by the language used,
but not the intention which may have existed in the minds of the parties, but not ex-
pressed by their language. Slavens v. James (Com. App.) 229 S, W. 317.

To arrive at the very intention of the parties is the object of investigation and in-
terpretation of any contract. Barber v. Herring (Com. App.) 229 S. W. 472.

A contract will not be construed so as to render it invalid if it can be so construed
to sustain its validity without violating the accepted canons of construction. Trinity
Portland Cement Co. v. Lion Bonding & Surety Co. (Com. App.) 229 S. W. 483.

‘Where it is clear that a word has been written into an instrument inadvertently,
and it is clearly inconsistent with and repugnant to the meaning of the parties as shown
by the whole instrument, it will be treated as surplusage and rejected altogether. Id.

For a contract to call for construction, it is not necessary that the words to be in-
tegpreted shall be themselves ambiguous. Texas Pac. Coal & Oil Co. v. Harris (Civ.
App.) 230 S. W. 237.

In all rules of construction of contracts, the dominant purpose is to ascertain, if it
be possible, what was in the minds of the parties to the contract at the time it was
made. Id.

A party will be held to that meaning which he knew the other party to the con-
tract’ supposed the words to bear. Id.

Where a contract for the shipment of high density cotton was upon a printed form
for the shipment of standard cotton, a provision on the back of the form covering the
payment of additional freight if the cotton did not conform to the weight stated for
standard cotton is applicable to the shipment of high density cotton, except as to the
provision stating the weight. Elder, Dempster & Co. v. Weld-Neville Cotton Co. (Com.
App.) 231 S. W, 102,

29. Construction as to parties—Joint or several.—Evidence that deeds recited that
interest accruing on purchase-money notes was to be grantors’ support while they lived
and should be paid until grantors both died, and that notes were unconditional in terms,
gustains finding that surviving payee was entitled to entire interest. Shropshire v. Al-
varado State Bank (Civ. App.) 196 S. W. 977.

30. —— Principals, sureties, or guarantors.—Fact that notes were given as part
payment upon & joint contract of sale and lease of a ranch by plaintiff to defendants
constitutes an alleged surety on one of notes a principal maker. Boyd v. Urrutia (Civ.
App.) 195 S. W, 341,

Where one who was not a mere indorser, but a principal maker, places his name up-
on a note to serve purposes of his own, he is not entitled to the rights of a mere in-
dorser or surety. Id.
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Printed notice on paper on which contract was written that defendant was responsi-
ble only as broker held not to prevent liability on the contract where no principal was
disclosed. Dorman v. Boehringer (Civ. App.) 195 S. W. 669.

Where J. gave T., as payment or security for note he owed him, note payable by. W.
and M. to J., J. did not become principal obligor on the W. and M. note, by indorsing it,
or afterwards signing a renewal, in order to get an extension of time, but was only sure-
ty thereon. Wilson v. Thompson (Civ. App.) 202 S. W. 341.

32. Accommodation parties—Relation to other makers.—A bank, as an accommo-
dated party. cannot maintain an action against accommodation makers of note. Brady
v. Cobbs (Civ. App.) 211 S. W. 802.

33. Liability.—That note was given to payees merely for purpose of having
it indorsed Ly them to aid in the further negotiation of the note to some other person
did not, in absence of agreement that note should be discounted by payees and no other
person. release accommodation maker from liability upon theory that it was never deliv-
ered to payees. and therefore never became a valid obligation against accommodation
maker. where accommodation maker’s credit was extended for the nurnose of enabling
the other makers to procure money. Rabb v. Seidel (Civ. App.) 218 S. W. 607.

Where several persons jointly interested in property transferred the property to a
third person, who executed notes, the transaction being for the accommodation of one
of the grantors. the grantee, upon the deed of conveyance being declared a mortgage,
was entitled to have the entire property applied to payvment of the notes before being re-
quired to respond personally thereon. Harris v. Hamilton (Com. App.) 221 8. W. 273, re-
versing judgment (Civ. App.) 185 8. W. 409,

35. Collateral agreements.—An agreement that, if plaintiff attorney would continue
to attend to business of payee as he had done, notes given by attorney to payee would
he canceled at pavee’s death, held too uncertain to warrant specific performance. Bright
v. Briscoe (Civ. App.) 202 S. W. 183.

An agreement that certain notes were to be paid only from damages recovered by
the maker from his vendor of premises, and if the court should hold the maker not en-
titled to damages the notes should be canceled and surrendered to the maker without
payment, held valid. Sides v. Knox (Civ. App.) 203 S. W. 65.

Where a payee sued on notes and contract with maker that the notes should be paid
only out of a special fund to be recovered by maker as a set-off against his vendor’'s
mortgage, evidence that the claim was disallowed, and that through error the maker
did not pay the full amount of the mortgage and costs upon foreclosure, is insufficient to
entitle plaintiffs to recover. Id. *

Where notes and mortgage for purchase price of engine were delivered by defendant
buyer on condition that they should not be effective until plaintiff seller demonstrated
engine to defendant’s satisfaction, and defendant accepted it in writing, held that notes
and mortgage never became effective, where defendant did not accept the engine, but no-
tified plaintiff that he would not do so. J. I. Case Threshing Mach. Co. v. Street (Civ.
App.) 216 S. W, 426.

. In a proceeding wherein one against whom judgment was had on a note executed by
hgm sought to recover the amount of the judgment from a third person, who had agreed to
dlsch{irge the note and to purchase stock for which the note was given, evidence held
sufﬁ:_clent 1o sustain a finding that there was an agreement to purchase the stock and
to discharge the note executed therefor. Reeves v. Anderson (Civ. App.) 217 S. W. 745.

38. E);tenslon and agreements to extend.—In an action on notes and to foreclose
vendor’s. lien securing the same, evidence held insufficient to establish an agreement
that, on payment of a portion of the notes, the remainder should be extended as a sec-
ond lien, etc., there being nothing to show that defendant accepted any proposals as to
such arrangement. Duenkel v. Amarillo Bank & Trust Co. (Civ. App.) 222 S. W. 670.

40. —— Effect.—Agreement extending time for payment of notes, providing in part
Eha‘t maker Sl‘l:?.ll ““pay off and discharge said indebtedness as evidenced by said notes
* according to their face, tenor, and effect’” on a date mentioned, held not to af-

gggt acceleration of maturity clause in notes. Earhart v. Robinson (Civ. App.) 215 S. W.
[

42. Defenses against payee.—In the absence of an agreement to do so, no duty
rests upon a creditor to notify his debtor that the debt has not been paid, although past
dug, S0 t}lat the fact that the creditor did not notify the debtor that a note had not been
paid until after the death of a third party to whom defendant had intrusted funds for its
payment, and vyho had misappropriated them, did not avail as a defense in an action
on the note. First State Bank of Abilene v. Shaw (Civ. App.) 214 S. W. 442.

43. Payment, tender or release.—Consideration is necessary in order to bind cwners
of notes tp a verbal release of the maker. Rowe v. Daugherty (Civ. App.) 196 S. W. 240.

A notice by consignee subsequent to shipment of goods to postpone the filling of the
order dpes not invalidate or impair a note given prior to shipment for the price thereof.
Towa City State Bank v. Milford (Civ. App.) 200 S. W. 883,
by Defendant, with money received as a gift from his uncle, discharged a note, secured
f& a mortgage on certain personal property. To prevent the second mortgagee from
horec.losmg: defendant placed the note in his uncle’s private box at the bank, with which

e dld_busmess. Instead of having the note marked paid, defendant requested the hold-
gr_' tg indorse it without recourse. Held that. as it was the intention of defendant to
t}l‘sc arge the note, and as the moneys which he used for that purpose were his own,

€ note was not a valid asset in the hands of the uncle, notwithstanding defendant's
burpose to dgceive other creditors, and. so it did not pass to a legatee under the uncle’s
will. Oberthier v. Oberthier (Civ. App.) 200 S. W, 1165,
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Where at maturity of note to bank by husband and wife, wife notified bank of her de-
sire to pay it, and bank asserted intention not to surrender collateral. her separate prop-
erty, and pledged to secure such note, unless separate debt of husband to bank were also
paid, formal tender by wife of amount due on her note was not necessary. Texas Bank
& Trust Co. v. Kelly (Civ. App.) 202 8. W, 357,

Agreement to pay costs, transfer one note to plaintiff, and give credit on another
held by defendant on which he was surety held compromise and settlement of suit. al-
though defendant failed to enter credit on latter note; the allowance of credit being ef-
fective by mere agreement, without entry thereof on the note. Bost v. Barringer (Civ.
App.) 202 S. W. 791 .

Where the descriptive words of a compromise agreement pleaded by defendants in
suit upon a note exhausted claims arising upon a contract, the rule of ejusdem generis
did not apply to the release of all claims or demands of every kind and character against
the estate of the deceased maker of note. Richardson v. Nesbit (Civ. App.) 204 8. W. 689.

A tender by the maker to the payee of a note does not constitute a tender as to the
holder of the note, where the maker knows that the payee no longer has any authority
in the matter. Thomas v. Derrick (Civ. App.) 207 S. W. 140.

A waiver of tender. like the tender itself, to be binding must be made on the date
payvment is due. Miller v. Poff (Civ. App.) 217 S. W. 399,

A contract of release of liabilities entered into between a group held to include a re-
lease of individual personal notes from one to another, and not to imply only the release
of such claims as were held Ly the signers collectively or as a group. Nesbit v. Richard-
son (Civ. App.) 229 S. W. 595,

The payment of a note or other obligation is complete when money intended for its
payment or discharge has reached the hands of an agent authorized to receive it. Shaw
v. First State Bank of Abilene (Com. App.) 231 S. W. 325.

44, —— Application of payments.—\Where a company solicited its controlling stock-
holders to execute a demand note to be discounted for its benefit with a national bank,
agreeing to make deposits with the bank to be applied solely to payment of the note, to
which the bank agreed, and subsequently sufficient deposits were made to pay off the
note, though the bank wronzfully applied them to another debt. the bank cannot re-
cover against the accommodation makers on the note, which, in legal contemplation, has
been paid. Goldstein v. Union Nat. Bank of Dallas (Civ. App.) 216 S. W. 409.

45. —— Recovery of payments made.—Buyer's failure to make complaint in writing
10 days after he had begun operating engine, as required by contract, held not to de-
feat his right to show’ failure of consideration, and to have cancellation and recovery of
amount paid. Southern Engine & Pump Co. v. Teneha Light & Power Co. (Civ. App.)
196 S. W. 260. . .

46. —— Agreement to pay note and novation.—‘Novation’ is execution of a new
obligation for an existing one either between same or different parties, the considera-
tion being discharge of old contract. Guaranty State Baik of Timpson v. Wm. D. Cleve-
land & Sons (Civ. App.) 195 8. W. 939.

Purchase-money notes, purchased hy defendant pursuant to agreement with vendee
to carry debt, held not novated, merged. and extinguished by subhsequent transactions be-
tween parties interested. evidenced by judgment, deeds. and notes canceled byv later de-
cree, so as to deprive defendant of right to recover on them, Nobhles v. Long (Civ. Arp.)
202 S. W. 752,

Where holders of notes against newspaper publishers made contract whereby one of
the holders was to =ell advertising space, collect proceeds., and divide proceeds among
holders to apply on notes, the contract merely provided method of payment of notes and
was not a novation. Pyle v. Park (Civ. App.) 214 S. W. 652,

Contract whereby first party agreed to make collections and make monthly payments
of a portion of amount collected to second party, to apply toward pavment on notes held
by latter against third party, did not create trust relation between first and second par-
ties requiring first party to apply collections to payvment of second party’s notes to bank
with which he had deposited third party's notes as collateral. Td.

Before a purchaser of land, who had assumed. as part of the consideration, a deed
of trust thereon, can be proceeded against personally on the secured notes, the land
which is the primary fund for payment thereof must be exhausted by sale under the
deed of trust. Farmers’' & Merchants’ State Bank of Ballinger v. Cameron (Com. App.)
231 8. 'W. 738,

47. —— Evidence.—In suit for specific performance of oral contract to cancel notes
given by plaintiff, an attorney, to his client, since deceased, evidence must show affirma-
tively that plaintiff comes with clean hands, that contract was beneficial to deceased, and
that plaintiff has performed fully and fairly. DBright v. Briscoe (Civ. App.) 202 S. W. 183.

Evidence held to sustain judgment for cancellation of deed of trust on ground that
note secured was paid either to bank which owned it or to its authorized agent. Turner
v. Gregory (Civ. App.) 203 S. W, 615.

The presumption that a note which has long been past due has been paid is not a
conclusive presumption, and the fact that the vendor holding such note conveyed the land
on which he retained a lien to another is sufficient to authorize a finding that the note
had not been paid. Rooney v. Porch (Civ. App.) 223 S. W. 245,

In action on note, evidence held to sustain finding that plaintiff did not agree to take
an interest in a mine, nor accept certificate of shares in a corporation formed to take over
;klme mine, in payment of balance due on note. Wrather v. Parks (Civ. App.) 227 S. W.

3.

50. Attorney’s fees—Right in general.—If notes given as part of purchase price of
land provide for payment of attorney’s fee, if suit is brought, it is not error to award at-
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torney’s fees in the vendor’'s action for the price. Westbrook v. Missouri-Texas Land &
Irrigation Co. (Civ. App.) 195 S. W, 1154,

In a suit on a promissory note, attorney’s fees may be allowed, notwithstanding the
absence of proof as to amount agreed upon for collection. Van Wormer v. Gallier (Civ.
App.) 196 S. W. 307, )

Where contract for payment of money provides for reasonable attorney’s fees, ‘‘when
incurred,” such fees are incurred when it becomes necessary to place claim in hands of
attorneys for collection. Schutze v. Dabney (Civ. App.) 204 S. W. 342,

In action on notes, held that, on the pleadings, judgment for attorney’s fees was not
erroneous on the ground that there was no showing when the notes were placed in the
hands of attorneys, and no proof that plaintiff had promised to pay the attorneys, or that
the attorney’s fees were reasonable, Duenkel v, Amarillo Bank & Trust Co. (Civ. App.)
222 S. W. 670.

In an action on a note brought by trustee to whom it had been indorsed, where judg-
ment went for plaintiff, it was proper to enter judgment for attorney’s fees, despite de-
fendant’s contention that there was no evidence, either that the note had been placed in
the hands of an attorney for collection, or that the amount allowed was reasonable. Gray
v. Stolley (Civ. App.) 230 S. W. 86s.

Where a purchaser of an oil lease executed notes for a portion of the purchase price
which stipulated for an attorney’s fee, the vendor is entitled in an action against him for
deceit in which the purcbaser did not recognize the obligation of the notes to claim the
attorney’s fee provided fcr by the notes, though the purchaser recovers damages for de-
ceit, which are to be offset against his liability for the balance of the purchase money.
Pickrell v. Imperial Petroleum Cc. (Civ. App.) 231 S. W, 412,

51. Nature of claim.—Obligations to pay attorney’s fees. stipulated in notes, are
contracts for indemnity only, and obligee is entitled to collect only a fair amount as fees,
though less than per cent. stipulated. Sugg v. Smith (Civ. App.) 205 S. W. 363.

52. —— Against whom recoverable..—Where a chattel mortgagee indorsed and trans-
ferred the notes secured by the mortgage, it was obligated as indorser, to pay the face
value thereof and no more, and, in a suit against it by the transferee. was not liable for
attorney’s fees provided for only in the mortgage. Fulwiler Electric Co. v. Finance Cor-
poration of Illinois (Civ. App.) 211 S. W. 267,

53. Placing with attorney for collection.—If mortgage notes are delivered to
trustee under trust deed to institute foreclosure proceedings as such trustee and not as
attorney for collection, holders of notes are not entitled to attorney’'s fees stipulated for
in notes. Oak CIliff State Bank & Trust Co. v. Conroy (Civ. App.) 201 S. W. 699.

An attorney having a paper for collection is not precluded from acting as trustee in
the instrument creating the lien on the security, and the fact that he acted as such trus-
tee would not prevent him from collecting the attorney's fees provided for on the face of
the note. Gunter v. Merchant (Com. App.) 213 S, W. 604,

54, Bringing suit.—In a suit on a promissory note, attorney’s fees may be al-
lowed as provided for in the note. without allegations and proof that it was necessary to
place the same in the hands of attorneys for collection. Van Wormer v. Gallier (Civ.
App.) 196 S. W. 307.

56. —— ‘Tender to avoid.—Plaintiff in an action on notes providing for attorney’s
fees is not entitled thereto; the action being prematurelx brought. and defendant having
made tender when notes were due. Brooks v. Long (Civ. App.) 199 S. W 510.

Where notes given for purchase price of land contained only the usual stipulations re-
garding payment of attorney’s fees, refusal of vendor and payee to accept payment of the
first note when it became due, at which time the maker of the notes and his vendee were
ready and able to pay, estopped the payee from clainiing attorney’s fees, Eason v. Fow-
ler (Civ. App.) 207 S. W. 958. .

57. —— Amount.—Under sale contract providing that if claim arising from buyer’s

failure to accept goods should be placed with attorneys for collection the buyer should
pay 10 per cent. on contract price of goods as attorney’s fees, held. that such fees should
be computed on the actual amount sought for the breach. Early-Foster Co. v. M. M.
Graves Co., Inc. (Civ. App.) 201 S. W. 214,
_ Where a note bearing 10 per cent. interest, provided fer the costs of collection, includ-
ing attorney’s fees, and there was evidence that plaintiff had agreed to pay his attorney
the usual fee of 10 per cent., which was a reasonable sum, it was not error to allow an at-
torney’s fee of 10 per cent., instead of 6 per cent, Stanton v. Security Bank & Trust Co.
(Civ. App.) 232 S. W. 854.

58, —— Reasonableness.—Though a provision in a note for the payment of 10 per
cent. as attorney’s fees in case the note is placed in the hands of an attorney, or sudt is
brought, is in the nature of a contract for indemnity rather than liquidated damages, the
amount so fixed may be recovered, in the absence of pleading and proof that it is unrea-
sonable or unconscionable. Marti v, Wooten (Civ. App.) 217 S. W. 447.

5?. Right of action on note.—A creditor of sellers by reducing debt to judgment, after
Cregtlon of trust in note, held not to have elected to pursue a different remedy than that
which h.e had by virtue of agreement between sellers and buyers, whereby trust was
created in favor of sellers’ creditors in note given as part consideration for the goods.
Warren v. Parlin-Orendorff Implement Co. (Civ. App.) 207 S. W. 586.

Where. plaintiff failed to schedule note in bankruptcy proceeding and inferentially
copcealed it from trustee, he could not, after having been adjudged a bankrupt, maintain
Suit on note and foreclose mortgage securing it, without showing that trustee had not
elected to claim note, or refused to do so. Perkins v. Alexander (Civ. App.) 209 S. W. 789,

‘Where plaintiff sold a saloon business to defendants and had the note for the price
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made payable to a liquor company to which he expected to sell it, there was no election
ot remedies, preventing suit on the note, by first suing the liquor company for the price
of the business sold, but merely a mistake of remedy. Wahl v. Ramsey (Civ. App.) 218
S, W. 559.

‘Where plaintiff sold a saloon business to defendants and had the note for the price
made payable to a liquor company, to which he expected to sell the note, he was the
equitable owner, and could sue on the note in his own name. Id.

Holder of legal title to note in trust for another could sue thereon in his own name,
or the suit could be brought in the name of the beneficial owner. Rabb v, Seidel (Civ.
App.) 218 S. W. 607.

64. Conversion of note.—Where notes were delivered to a contractor, who agreed to
build a house, pay the owner a certain sum, and buy the material of a lumberman who
signed the contractor’s bond, in absence of allegation that the lumberman did not intend
to perform, plaintiff could not recover from the lumberman as for conversion of the notes.
Wilkirson v. Bradford (Civ. App.) 200 S. W, 1094,

The measure of damages for the conversion of a negotiable note is the amount prima
facie due on the face of the note. Farmers’ State Guaranty Bank v. Pierson (Civ. App.)
201 S. W. 424, '

If one converts a note to his own use, the measure of damages is prima facie the
face value of the note, and it devolves upon the defendant to show that it was of less val-
ue. Peerless Fire Ins. Co. v. Barcus (Civ. App.) 227 S. W. 368.

TITLE 17
BLACKLISTING

Article 594. Discrimination.
See International & G. N. R. Co. v. Edmundson (Com. App.) 222 S. W. 181.

Wrongful discharge.—~When employer assigns grounds for discharge of employé, he
cannot afterwards justify it on other grounds which were not at the time made basis of
termination of contract. Levy v. Jarrett (Civ. App.) 198 S. W, 333.
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TITLE 18
BONDS—COUNTY, MUNICIPAL, ETC.

Chap. Chap. -

1. General provisions and regulations as 3. Funding, refunding, and compromise
to the issue of bonds. of indebtedness.

2. Particular provisions and regulations 4, Sinking funds—investments, reports,
as to issue of bonds. regulations, and penalties.

CHAPTER ONE

GENERAL PROVISIONS AND REGULATIONS AS TO THE
ISSUE OF BONDS

Art. Art.
605. Election on bonds required. 613. Bonds to be based on and limited by
606. Proposition submitted, how. taxable values.
610. Courthouse, jail, bridge, and road 619. Conditions precedent, etc.
bonds, authorized. 625. Certificate of Attorney General, ete.

Article 605. Election on bonds required.

In general.—The powers of commissioners’ courts in relation to the building of county
roads, except as to the limits of taxation therefor, are governed wholly by general laws,
following the command of Const. art. 11, § 2, particularly this article and arts. 606, 610,
2241, and art. 2242, which follows the amendment of Const. art. 8, § 9, limiting the amount
of levy. Lasater v. Lopez, 110 Tex. 179, 217 S. W. 373."

Submission to taxpayers.—This article and arts. 786, 787, 2912, as respects time dur-
ing which peolls shall be open and when they shall close, are directory. Kempen v. Bruns
(Civ. App.) 195 S. W. 643.

In view of this article and art. 2912, held, that bond election is not invalidated by
holding polls open until 7 p. m., in spite of arts. 786, 787, as to election of mayor and al-
dermen. 1Id.

TUnder the referendum provisions of the Ft. Worth charter, only qualified electors pay-
ing property taxes may vote at an election to issue bonds, and the bond issue cannot be
attacked on the ground that the electors were restricted to such persons. City of Ft.
Worth v. Cureton, 110 Tex. 590, 222 8. W' 531,

Result of election submitting to qualified voters of city the selection of a park site to
be purchased with the proceeds of bonds authorized held merely advisory; the city coun-
cil not being bound by its resuvlt, but entitled to disregard the same and make such pur-
chase of lands for parks as appealed to its judgment. City of Beaumont v, Matthew Cart-
wright Land & Improvement Co. (Civ. App.) 224 S. W. 589.

Where the commissioners’ court a few days before an election on the proposition to is-
sue road bonds entered an order specifying that certain roads should be constructed, but
such order was not included in the official notices, the fact that voters relied on the order
and were thus induced to vote for issuance of the bonds does not deprive the commission-
ers’ court of authority to repeal the order and dispose of the proceeds of the bonds in im-
proving other roads. Strength v. Black (Civ. App.) 226 S. W. 758.

‘Where prior to an electicn on the proposition to issue road bonds the commissioners’
court made an order reciting that if the issue should carry particular roads should be im-
proved, the order was provisional, and may be altered, repealed, or amended by the court,
for, under this article and art. 619, bonds can issue only after an election authorizing
them, and hence, until executed, the commissioners’ court had power to alter or repeal
such order. Id.

Issuing warrants.—Instruments reciting that they are warrants issued to contractor
for labor and material, and constituting orders upon the county treasurer to pay such
contractor, and intended to be warrants, are simply warrants and not ‘bonds’’ within
statutes regulating issuance of bonds. Lasater v. Lopez (Civ. App.) 202 S. W. 1039.

The commissioners’ court of a county can, under art. 2241, subd. 8, issue interest-
}‘»earing warrants maturing annually in future years, limited only by Const, art. 11, § 7,
in spite of this article and art. 610, relating to bonds. Id.

Art. 2241 empowers the commissioners’ court of county which has not adopted art. 6966
to build a road and create an indebtedness to be paid by interest-bearing warrants in fu-
ture years, although a bond issue under this article and art. 610, for such purpose, has
been voted down in an election. Id.

. Evidence of indebtedness of a county to a contractor in form of negotiable bonds,
with interest coupons attached, for construction of courthouse, but designated ‘“‘county
courthouse warrants,” in view of minutes of commissioners’ court disclosing its intention,
were warrants, and not bonds., Headlee v. Fryer (Civ. App.) 208 S. W. 213.

Counties cannot borrow money to erect a courthouse by issuing warrants and selling
them in advance of contracting legal indebtedness for the courthouse, but can borrow
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the money only by issuing bends with the approval of the taxpayers. Ashby v. James
(Civ. App.) 226 S. W. 732,

Art. 606. Proposition submitted, how.—The proposition to be sub-
mitted for the issuance of bonds shall distinctly specify the purpose for
which the bonds are to be issued, the amount thercof and the rate of
interest, and shall further state the maturity of the bonds to be 1ssue,
or that the bonds may be issued to mature serially within any given
number of years, not to exceed forty years, within the discretion of
the governing body issuing the same. All elections heretofore held
wherein the proposition or propositions submitted provide that the bonds
should be issued to mature serially within any given number of years
within the discretion of such governing body, or to mature in a certamn
number of years, are hereby validated, and such bonds may be issued to
mature serially, the maturity thercof not to extend beyond the time
stated in the proposition submitted and to otherwisc conform to the prop-
osition voted on at such election. Provided that this Act shall not apply
to any city where the authority to issue its bonds under Chapter 9 Acts
Thirty-seventh ITegislature is at this time in litigation. [Acts 1899, p.
258, § 2; Acts 1921, 37th Leg. 1st C. S, ch. 23, § 1, amending art. 600,
Rev. Civ. St. 1911.]

Explanatory.—Sec. 2 of the act repeals all laws in conflict. Took effect Aug. 21, 1921.
Ch. 9, Acts 37th Leg., referred to, is set forth, post, as arts. 881, 882, §82a, 923, 925a.

Form of submission.——{ nder this article the commissioners’ court in submitting prop-
osition for issuance of bridge bhonds must state the purpose in thie order for clection and
in the notice of election. Moore v. Coffman, 109 Tex. 93, 200 8. W. 374,

Where commissioners’ court in submitting question of bond issues stated purpcse to
build bridges, and furtherance stated specific locations, statement of locations cculd not
be disregarded as surplusage, but was essential part of purpose of bonds. Id.

Under this article and arts. 627-633, the purpose of an election for issuance of county
bonds for roads can be determined only from order of commissioners’ court for election and
from the notices therefor. and commissioners’ campaign statements cannot be considered.
Grayson County v. Harrell (Civ. App.) 202 S. W. 160.

If a bond election vote is cost on notice of one kind of bonds, bonds with different
terms are not authorized. City of Amariillo v. W. L. Slayton & Co. (Civ. App.) 208 S. W.
967, .

Under this article and art. 629, requiring that the proposition submitted to the elec-
tors of a county for the issuance of bonds for road construction, as authorized by art.
637a, subds. 3, 4, as amended by Acts 36th Leg. (1919) c. 38, shall distinctly specify the
purpose for which the bonds are to be issued, and that notice of such election shall be
given, it is necessary that the purposes of the election should appear in the ofticial notice,
so where the purposze stated was to determine whether bonds should be issued to the
amount of $1,750,000 to purchase improved voads, etc.,, and construct others, an order of
the commmissioners’ court, made a few days before election, specifying that if the bond
issuc should carry, certain roads should be improved, which was not incorporated in the
election mnotica, will not control disposition of the funds derived from the bond issue.
Strength v. Black (Civ. App.) 226 S. W, 758.

1Where plaintift had agreed to dispose of a city’'s bonds upon their approval by plain-
tiff’s attorneys and the proposition submitted to the voters stated that the issue was *‘not
to exceed $75,000,” plaintitf's attorneys were justified in refusing to approve of the bonds
because of a Court of Civil Appeals case deciding that such a submission did not comply
with the statute where the Supreme Court on appeal held the decision of such proposi-
tion unnecessary, but did not disaffirm the opinion thereon. Grant v. City of Mineral Wells
(Civ. App.) 230 S. W, §54

Art. 610. [877] Courthouse, jail, bridge, and road bonds, author-
ized.—The County Commissioners” Court of any county in this State is
hereby authorized and empowered to issue the bonds of said county for
the following purposes:

1. For the erection of the county court house and jail, or either, for
the purchase of suitable sites within the county and the construction of
buildings thereon, as schools or homes for dependent and delinquent bovs
and girls, or {for either one or both of said sexes, as said Commissioners’
Court may determine.

2. For the purchasing or constructing bridges for public purposes,
within the county or across a stream that constitutes a boundary line
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of the county, or for the purpose of improving and maintaining the pub-
lic roads in the county; provided, that this articie shall not be construed
as authorizing the Commissioners Court to issuc bonds for any of said
purposes without submitting the same to a vote of the people of said
county as provided in the preceding articles of this chapter; provided,
further, that wheun the commissioners’ court deem it advisable to issue
bonds for both the purchase or construction of bridges, and the improve-
ment and maintenance of the public roads, both questions may be sub-
mitted and voted on as one proposition. [Acts 1911, p. 204, § 1; Acts
1021, 37th Leg., ch. 47, § 1, amending art. 610, Rev. Civ. St. 1911.]
0 lfflplanatory.——s\ec. 2 of the act repeals o1l laws in conflict. The act took effect March
Powers of commissioners.—Under this article. a county has no authority to issue
honds for the erettion of a jail and courthouxe combined. which is to be permanently used

as a jail only, and to be used as a courthouse only until a separate courthouse shall be
built. Nolan County v. State, 83 Tex. 182, 17 S. W, 823.

Issuance of warrants.—Art. 2241 empowers the commissioners’ court of county
which has not adopted art. 6966 to build a road and create an indebtedness to be paid by
interest-bearing warrants in future years, although a bond issue under this article and
art. 605 for such purpose has been voted down in an election. Lasater v. Lopez (Civ.
App.) 202 S. W, 1039.

The commissioners’ court of a county can, under art. 2241, subd. §, issue interest-
bearing warrants maturing annually in future years, limited only by Const. art. 11, § 7,
in spite of this article and art. 605, relating to bonds. Id.

This article, authorizing commissioners’ courts to issue negotiable county bonds for
public road purposes, did not amount to an annulment of the court’s authority to issue
nonnegotiable county warrants for the same purpose. Lasater v. Licpez, 110 Tex. 179, 217
S. W. 373.

This article authorizing commissioners’ courts to issue negotiable bonds for construct-
ing county roads, and previous statutes, permitting them to issue nonnegotiable interest-
bearing county warrants, relate to using the county’'s credit in distinctly different ways and
evidencing its debt by instruments of a clearly different nature, both as to legal import
and effect, and hence are not so antagonistic as to warrant the construction that the later
act repeals the former acts. 'Id.

Art. 613. [880] Bonds to be based on and limited by taxable val-
ues.—The issue of bonds under this chapter shali be based upon the
taxable values of the county according to the last approved assessment,
and shall be limited as follows: courthouse and jail bonds shall be limit-
ed to an amount not exceeding two per cent. of said taxable values;
bridge bonds shall be limited to an amount not exceeding one and one-
half per cent. of said taxable values. In determining the amount of the
bonds of the respective kinds to be issued, previous indebtedness for
said several purposes shall be considered. The total indebtedness of any
county shall not be increased by any issue of bonds to a sum exceeding
five per cent. of its said taxable values. [Acts 1893, p. 112; Acts 1920,
36th Leg. 3d C. S.. ch. 54, § 1, amending art. 613, Rev. Civ. St. 1911.]

Took effect 90 days after June 18, 1920, date of adjournment,

Art. 619. [918d] Conditions precedent, etc.

Cited, Strength v. Black (Civ. App.) 226 8. W. 758.

Examination by Attorney Generai.—Suit, to restrain issuing of bonds for improve-
ment of a public highway, was properly dismissed, where at time petition was filed bonds
were in the hands of the Attorney General for examination under art. 632, it being the
Qths' of the Attorney General, under this article, to pass upon questions raised by peti-
tion. Smith v, Reaves (Civ. App.) 208 S. W. 545.

‘\\"here plaintiff sued to recover a good faith deposit made on a contract to dispose of
a city's bonds after refusing the bonds because of his attorney’s adverse opinion, the con-
trapt yroviding for acceptance upon his attorney’s approval only, where the grounds of
objection were entertained seriously by the Attorney General the matter being a debat-
glble question upon which attorneys might differ as to the bond issue’s legality, the opin-
lon cannot be condemmned as unfounded or wanting in good faith. Grant v. City of Min-
eral Wells (Civ. App.) 230 S. W. 854.

Art. 625. [918f] Certificate of Attorney General, etc.

Cited, City of Amarillo v. W. L. Slayton & Co. (Civ. App.) 208 S. W. 967.
Effect of certificate.—County bonds, authorized under this article, which makes a
certificate of approval of the Attorney General and their due registration prima facie evi-

135




Art. 625 -

dence of their validity, are essentially negotiable securities.

179, 217 S. W. 373.
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Lasater v. Lopez, 110 Tex.

DECISIONS RELATING TO SUBJECT IN GENERAL

Bona fide purchasers.—Where bona fide purchasers held municipal bonds reciting their
issuance under specified city ordinance recorded in certain book, etc., the city is estopped

from claiming that bonds were issued under a subsequent ordinance.

Frishmuth (Civ. App.) 196 S. W. 190.

City of Laredo v.

A mayor authorized to issue municipal bonds held authorized to insert a recital that
their issuance was pursuant to a specified ordinance. Id.

CHAPTER TWO

PARTICULAR PROVISIONS AND REGULATIONS. AS TO THE
ISSUE OF BONDS

1, FOR PUBLIC ROADS—CONSTRUC-
TION AND MAINTENANCE OF

Art.

627. Power to issue road, etc., bonds and
levy tax for interest and sinking
fund.

628. Election for;
tions and requirements;
as to interest.

629, Notice of election.

630. Time, place and manner of holding

propositions, restric-
provisions

Art. i

637c. Denominations of bonds;
rate; maturity; sale.

637d. Political subdivision not be created
out of territory of district having
outstanding road bonds.

637g. Issue of bonds where district bonds
have been issued, etc.

637h. Cancellation or revocation of bonds
issued.

637hh. Previous bond elections not invali-
dated.

interest

election. 638.
631, If election carried by two-thirds vote, 639.
bonds to be issued.

Road district not liable for torts.
County commissioner to be ex officio
road superintendent; powers.

632. Bonds, term, interest, examination, g49 Bjds to be taken on contract work;
registry, custody; sale; disposition contract to be let to lowest and best
of proceeds; dishursement, regula- bidder; right to reject.
tion of. 641, County operating under special road

633-636.' . . tax law, may take advantage of

637. District accepting provisions to be provisions.
body corporate; powers.

637a. County may issue bonds to compen- 2, FOR CAUSEWAYS VIADUCTS
sate district for bonds issued; elec- BRIDGES, ETC., C"ONSTRUCTION,

tion; tax.
637h. Use of and exchange of bonds for
outstanding bonds.

AND MAINTENANCE AND USE OF
655. May condemn land of railway, etc.

1. PuBric Roaps—CoONSTRUCTION AND MAINTENANCE OF

Article 627. Power to issue road, etc., bonds and levy tax for inter-
est and sinking fund.

See Frizzell v. State, 30 Tex. App. 42, 16 S. W. 7561; Garrett v. Commissioners’ Court
of Limeslone County (Civ. App.) 230 S. W. 1010.

Purpose of issue.—Under art. 606 and this and following articles, the purpose of an
election for issuance of county bonds for roads can be determined only from order of com-
missioners’ court for election and from the notices therefor, and commissioners’ campaign
statements canpot be considered. Grayson County v. Harrell (Civ. App.) 202 S. W. 160.

Disposition of proceeds.—In view of this chapter, relating to the creation of road
districts, and arts. 637, 638, velating to suits by and against them,. and article 639, relating
to their power to contract, a road district fund, derived from the sale of bonds legally
issued for maintaining roads, is subject to payment of damages for breach of contract
made by the proper officers to carry out the authorized purposes for which the bonds
were voted. Horn v. Matagorda County (Com. App.) 213 S. W. 934.

Contractors having contracts with road districts or other public corporations have
the same ordinary remedies as are open to parties to private contracts.—Id.

That a road district fund derived from the sale of bonds may become subject to re-
coveries for breach of contract, and so be dissipated without accomplishing the purposes
for which raised, is no defense to an action against the district by a contractor for breach
11)‘11 contract, the taxpayers having their remedy against the officers acting for the district.

Districts which may issue bonds.—Under Const. art. 3, § 52, as amended in 1904, pro-
viding that any county, any political subdivision of a county, any number of adjoining
counties, or any political subdivision of the state or any defined district, may upon vote
of two-thirds of the taxpayers issue road bonds, the term defined ‘‘district’” means a
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defined area in a county, and lesc than a county, etc., although under the section a county,
as well as a defined district, may issue road bonds, construction of roads being a county
purpose; the limitations as (o amount of taxes which could be levied being removed, not
only from road district, but from counties. Bell County v. Hines (Civ. App.) 219 S. W,
556.

Art. 628. Election for; propositions, restrictions and requirements;
provision as to interest.

See Bell County v. Hines (Civ. App.) 219 S. W. 556; Garrett v. Commissioners’ Court
of Limestone County (Civ. App.) 230 S. W. 1010.

Cited, Meuly v. State, 26 Tex. App. 274, 9 S. W. 563, 8 Am. St. Rep. 477; Blackwell
v. State, 29 Tex. App. 194, 15 S. W. 597.

Powers of commissioners.—Where, after district road bonds had been issued, under
this article and arts. 631, 632, the commissioners’ court, on voter’s petition, made order
determining that the bonds cculd not be sold at par, repealing the order authorizing
their issuance and canceling the honds, mandamus would not lie; nearly five years there-
after, to compel reissuance of the bonds. Jackson v. McAllister (Civ. App.) 196 S. W, 671.

Where district roads bonds are issued under this article and arts. 631, 632, the com-
missioners’ court, as incidental to the express power over roads given by art. 2241, and
the “control” and “custody’’ of the bonds given by art. 632, has power to determine the
manner and methods to be adopted in order to effect a sale, and when it is not reason-
ably possible to sell them at par. Id.

Art. 629. Notice of election.

See 1918 Supp., arts. 601614-6016%c, as to newspaper publication instead of posting.
Frizzell v. State, 30 Tex. App. 42, 16 8. W. 731; Garrett v. Commissioners’ Court of Lime-
stone County (Civ. App.) 230 S. W. 1010.

Purpose of issue.—Under art. 606 and this article, requiring that the proposition sub-
mitted to the electors of a county for the issuance of bonds for road construction, as
authorized by art. 637a, subds. 3, 4. as amended by Acts 36th Leg. (1919) c. 38, shall dis-
tinctly specify the purpose for which the bonds are to be issued, and that notice of such
election shall be given, it is necessary that the purposes of the election should appear
in the official notice, so where the purposec stated was to determine whether bonds should
be issued to the amount of $%1,750,000 to purchase improved roads, etc., and construct
others, an order of the commissioners’ court, made a few days before election, specifying
that if the bond issue should carry, certain roads should be improved, which was not
incorporated in the election notice, will not control disposition of the funds derived from
the bond issue. Strength v. Black (Civ. App.) 226 S. W. 758,

Art. 630. Time, place and manner of holding election.

See Frizzell v. State, 30 Tex. App. 42, 16 S. W. 751; Garrett v. Commissioners’ Court
of Limestone County (Civ. App.) 220 S. W. 1010.

Art. 631, If election carried by two-thirds vote, bonds to be issued.
See Garrett v. Commissioners’ Court of Limestone County (Civ. App.) 230 S. W. 1010.

Powers of commissioners—Where district roads bonds are issued under this article
and arts. 628, 632, the commissioners’ court, as incidental to the express power over roads
given by art. 2241, and the ‘‘control” and ‘‘custody” of the bonds given by art. 632, has
power to determine the manner and methods to be adopted in order to effect a sale, and
when it is not reasonably possible to sell them at par. Jackson v. McAllister (Civ. App.)
196 S. W. 671.

Two-thirds vote.—In suit to contest election on issuance of bonds by road district,
held, that court properly decreed attempted creation of district was null and void, thus
declaring true result of election, at which more than one-third of voters voted against
biopousition.  Baskin v, Walschak (Civ. App.) 202 S. W. 747,

In suit contesting election as to whether road district should issue bonds, evidence
held to support findings that 28 voters, returned as voting for issuance of bonds and levy
of tax, in fact voted against issuance and levy. Id. .

Art..632.. ‘Bonds, term, interest, examination, registry, custody;
sale; disposition of proceeds; disbursement, regulation of.

See Garrett vi Commissioners’ Court of Limestone County (Civ. App.) 230 S. 'W. 1010.

. Sale. of bonds at discount.—Where, after district road bonds had been issued, under

this article and arts. 628, 631, the commissioners’ court, on voter’s petition, mad'e order

determining that the bonds zould not be sold at par, repealing the order authorizing their

issuance and canceling the bonds, mandamus would not lie, nearly five years thereafter,

to cgmpel reissuance of the bonds. Jackson v. McAllister (Civ. App.) 196 S. W, 671. '

ale of bonds on credit.—Under Loc. & Sp. Acts 33d Leg. (1913) c. idi

road district bonds should be sold to the highest bidder fgr (cash,) a<.= s,;(;'e p;ﬁ?%ﬂfcﬁgzé

of the bonds partly on credit, or deferred installment payments, was void. People’s Guar-
anty VVS}:::G le?anll: gf Ts}r]ler v. Castle (Civ. App.) 218 S, W. 519.

e ban ought road district bonds under Loc. & Sp. Act:
rartly on credit or deferred installment payments, and obtgined iit?;id t%efﬁe(lggizisc.aﬁ%
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sold them to another bank, the first bank, even though the sale and purchase of the
bonds was void, was liable in debt to the county for the bonds. 1d.

Where bank bought road district bonds under I.oc. & Sp. Acts 33d Leg. (1913) c¢. 70,
partly on credit, or deferred installment payments, and sold the bonds to another bank,
the sale by the road district and purchase of the bonds by the first bank bheing void
because on credit, the liability of the bank to the county was in the nature of a debt,
and an order to presently command the delivery of any money by such bank to the de-
pository of the county could not exist; no money being actually on deposit in the bank.
Id.

Custody and control of bonds.—Where district roads bonds are issued under this
article and arts. 628, 631, the commissioners’ court, as incidental to the express power
over roads given by art. 2241, and the “control” and ‘‘custody’ of the bonds given by
art. 632, has power to determine the manner and methods to be adopted in order to
effect a sale, and when it is not reasonably possible to sell them at par. Jackson v. Mc-
Allister (Civ. App.) 196 S. W. 671,

Suit, to restrain issuing of bonds for improvement of a public highway, was properly
dismissed, where at time "petition was filed bonds were in the hands of the Attorney Gen-
eral for examination under this article; it being the duty of the Attorney General, under
art. 619, to pass upon questions raised by petition. Smith v. Reaves (Civ. App.) 208 S.
W. 545.

Diversion of fund.-——If proposition on which county bonds were voted specified the
roads to be improved, commissioners’ court could be enjoined by taxpayer from diverting
funds to other roads. Grayson County v. Harrcll (Civ. App.) 202 S. W. 160.

Any agreement by the commissioners’ court, tending to preclude it from full and free
exercise of its discretion as to the roads to be improved with the proceeds of bonus
voted to be issued for improvement of roads generally, would be against public policy. Id.

As the law constitutes the commissioners’ court a board to designate the particular
roads of a locality to be improved with the proceeds of road bonds, an order, made prior
to election, which designated the particular roads to be improved at any subsequent
time, if fairly done, may be changed, and no previous contract would prevent. Strength
v. Black (Civ. App.) 226 S. W. 758.

Expenditure of funds.—Under the special road law of Navarro county, the discretion
with reference to the handling of funds from road bonds of road district No. 1 and road
district No. 12 is lodgcd solely in the road board of such districts, and the road boards
of such districts are given exclusive care and management of the expenditure of such
funds. Montfort v. Commissioners’ Court of Navarro County (Civ. App.) 226 S, W. 424,

_ Arts. 633-636.

See Garrett v. Commissioners’ Court of Limestone County (Civ. App.) 230 S. W. 1010.

Art. 637. District accepting provisions to be body corporate; pow-

ers.

See arts. 702014-702015k.

Cited, Jackson v. McAllister (Civ. App.) 196 S. W, 671; Garrett v. Commissioners’
Court of Limestone County (Civ. App.) 230 S. W. 1010.

Nature and liability of road districts and boards of road districts.—The board of a road
district under Sp. Acts 83d l.eg. ¢. 95, held a “quasi public corporation.” Tyree v. Roac
Dist. No. 5 Navarro County (Civ. App.) 199 S. W. 644.

Upon contracts within the scope of the powers of road districts or other public
corporations duly made by their proper officers, such corporations are liable in the same
manner as private corporations or natural persons, and such contracts cannot be breached
with impunity, even when the Legislature has assumed to authorize it. Horn v. Mata-
gorda County (Com. App.) 213 S. W. 934.

Art. 637a. County may issue bonds to compensate districts for
bonds issued; election; tax.—Whenever in any political subdivision or
defined districts in any county in this state bonds have been issued under
the authority of Chapter 2, Title 18, Revised Civil Statutes of Texas of 1911,
or any amendments thereto. or under authority of any special county road
law, and thereafter bonds are voted Dy the entire county for the purposes
hereinafter authorized, such political subdivisions or defined districts first
issuing bonds may be fully and fairly compensated by the county in an
amount equal in value to the amount of district bonds issued by such dis-
tricts, and which shall be done in the form and manner hereinafter pre-
scribed : .

(1) It shall be the duty of the commissioners court, upon the presentation
of a petition signed by two hundred and fifty resident property taxpaying
voters of the county, whether residing in such road district or districts, or
not, to order an election under the provisions of Chapter 2, Title 18, Revised
Civil Statutes of Texas, 1911, to determine whether or not the bonds of such
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county shall be issued for road construction purposes as authorized by sub-
division 3 and 4 of this article. ‘

(2) Such county bonds to be issued in such an amount as may be stat-
ed in the petition and order of the commissioners court, but within the
limitations of the constitutional and statutorv provisions; and at such
clection there shall also be submitted to the resident property taxpaying
voters of the county the question as to whether or not a tax shall be lev-
ied upon the property of said county subject to taxation for the purpose
of paying the interest on said bonds and to provide a sinking fund for
the redemption thereof.

(3) Where such road district or districts have by the requisite vote of
the qualified property taxpaving voters thereof authorized the issuance
of bonds, and the same have not been 1ssued and sold, or, if sold and the
proceeds have not been expended, at the time the election is to be ordered
for the entire county, then the proposed county bonds shall be issued for
the following purpose: “The issuance of County bonds for the construc-
tion of district roads and the further construction, maintenance and opera-
tion of macadamized, graveled or paved roads and turnpikes, or in aid
thereof, throughout such county.” If the proposition to issuie such county
honds for said purpose shall receive the necessary favorable vote as is now
provided by law, and said bonds shall have been approved and issued, then
so much of the bonds so issued by the county as may be necessary to fairly
and fully compensate such road district or districts shall be set aside by the
commissioners court for that purpose; provided, that in the event such
district bonds have not been issued and sold, then so much of the bonds so
issued by the county as may be necessary to fairly and fully compensate
such road district or districts shall be set aside by the commissioners court
for that purpose; provided, that in the event such district bonds have not
heen issued and sold, then so much of the bonds so issued by the county as
may be necessary {o fairly and fully compensate such road district or dis-
tricts shall be set aside for that purpose, and the same shall be sold and the
proceeds applied to the construction, maintenance and operation of the
roads within and for such road district or districts as contemplated by the
election or elections theretofore held within and for such road district or
districts, and such unsold district bonds shall thereupon become totally
void, and it shall be the duty of the commissioners court of such county to
immediately cancel and destroy such unsold district bonds; provided, how-
ever, that in the event such district bonds have been sold, then an exchange
of a like amount of said county bonds may be made with the holder or
holders of said district bonds as provided in subdivision 1 of Article 637b
of this chapter, but if the commissioners court should find that such ex-
change cannot be made, then so much of the county bonds as may be neces-
sary shall be transferred and placed to the credit of the interest and sinking
fund account of such road district or districts in conformity with the pro-
cedure prescribed by subdivision 2 of Article 637b hereof. -

(4) Where such road district or districts have issued bonds for the con-
struction of public roads therein and the proceeds derived from the sale
of the bonds have been applied to the construction of roads within and
for such districts, then such district roads may be merged into and become
a part of the general county system of public roads and such road district
or districts shall be fully and fairly compensated by the county in an amount
equal in value to the amount of bonds outstanding against such road dis-
trict or districts at the time the bonds are issued by the county, and the pro-
posed county bonds shall be issued for the following purpose: “The issu-
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ance of county bonds for the purchase of district roads and the further con-
struction, maintenance and operation of macadamized, graveled or paved
roads and turnpikes, or in aid thereof, throughout such county.” In the
event the proposition to issue such county bonds shall receive the necessary
favorable vote as is now provided by law, and said bonds shall have been
approved and issued, then so much of the bonds so issued by the county as
may be necessary for that purpose shall be set aside and exchanged for a
like amount of outstanding district bonds, or the same may be transferred
and placed to the credit of such road district or districts for the purpose
of paying and retiring such district bonds as the same may mature. [Acts
1917, 35th Leg., ch. 203, § 2, adding art. 637a; Acts 1919, 36th Leg. 2d
C. S, ch. 38, § 1, amending art. 637a.]

Took effect July 25, 1919.

See Bell County v. Hines (Civ. App.) 219 S. W. 556.

Purpose of issue.-——Under arts. 606, 629, requiring that the proposition submitted to
the electors of a county for the issuance of bonds for road construction, as authorized
by subds. 3, 4, of this article, as amended by Acts 36th Leg. (1919) c. 38, shall distinctly
specify the purpose for which the bonds are to be issued, and that notice of such election
shall be given, it is necessary that the purposes of the election should appear in the of-
ficial notice, so where the »urpose stated was to determine whether bonds should be
issued to the amount of $1,750,000 to purchase improved roads, etc., and construct others,
an order of rthe commissioners’ court, made a few days before election, specifying that
if the bond issue should carry, certain roads should be improved which was not incor-
porated in the election notice, will not control dispesition of the funds derived from the
bond issue. Strength v. Black (Civ. App.) 226 S. W. 758.

Art. 637b. Use of and exchange of bonds for outstanding bonds.—-
If the proposition to isste such county bonds shall receive the necessary fa-
vorable vote as is now provided by law, and said bonds shall have been ap-
proved and issued, the taxes theretofore levied and collected in any road dis-
trict or districts shall from that date be dispensed with as hereinafter pro-
vided, and the bonds so set apart by the commissioners court shall be used
exclusively for the purpose of constructing the roads in any such subdivisions
or districts or for the purpose of purchasing or taking over the improved
roads in any such subdivisions or districts, as the case may be. The ex-
change of such county bonds for such outstanding district bonds shall be
made in one of the following methods, to wit:

. (1) An exchange of said bonds may be made with the holder or holders
of any outstanding district bonds. The agreement for such exchange shall
be evidenced by order of the commissioners court authorizing the same and
by the written consent of the holder or holders of such district bonds, prop-
erly signed and acknowledged, as provided for the acknowledgment of writ-
ten instruments by the laws of this state, which said order of the commis-
sioners court, written agreement properly executed by the holder or holders
of such district bonds, together with the county bonds to be given in ex-
change, shall be presented to and approved by the Attorney General of the
State and shall bear his certificate of approval before the exchange is finally
consummated. When such exchange of county bonds for district bonds
shall have been consummated, it shall be the duty of the commissioners
court to cancel and destroy said district bonds, and thereafter no tax
shall ever be levied or collected therefor under the original election in such
stbdivisions or districts and the sinking funds then on hand to the credit
of any such subdivisions or districts shall be passed to the sinking fund ac-
count of the county.

(2) In the event the exchange of the county bonds for the outstanding dis-
trict bonds cannot be made as hereinabove provided for, it shall then be the
duty of the commissioners court, at as early a date as practicable, to deposit
with the county treasurer for the credit of the interest and sinking fund ac-
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count of such road district or districts an amount of county bonds equal
in value to the amount of outstanding district bonds. The order of
the commissioners court authorizing the deposit of county bonds for
the credit of the interest and sinking fund account of such road dis-
trict or districts, together with the county bonds so authorized to be
deposited, shall be presented to and approved by the Attorney General
of the State and shall bear his certificate of approval before such deposit
of county bonds shall be made and credit passed to such road district or
districts. After such county bonds shall have been deposited for the credit
of the interest and sinking fund accounts of any such road district or dis-
tricts the sinking fund then on hand to the credit of such road district or
districts shall be passed to the credit of the sinking fund account of the
county and the commissioners court shall no longer levy and collect the
taxes provided for under the original election for said bonds in such road
district or districts, but in lieu thereof the said court shall, from the taxes
levied for the purpose of providing the necessary interest on the county
bonds hereinabove provided for, pay annually the interest on said county
bonds deposited for the credit of such road district or districts, detaching
the coupon therefor, and said payment of interest shall be passed to the cred-
it of the interest account of such road district or districts as the owner or
owners of said county bonds, and the funds so realized by said road district
or districts shall be used by the commissioners court for the purpose of pay-
ing the interest on all such outstanding district bonds. It shall also be the
duty of the commissioners court to set aside annually, from the taxes levied
to provide the necessary sinking fund for such county bonds, the necessary
sinking fund for the retirement of said county bonds and upon the maturity
of said county bonds the commissioners court shall pay said bonds in
full and said payments shall be passed to the credit of the sinking fund
of such road district or districts and the funds so realized by said road
district or districts shall be used by the commissioners court to pay in
full all outstanding district bonds. [Acts 1917, 35th Leg., ch. 203, § 2,
gd;iing art. 637b; Acts 1919, 36th Leg. 2d C. S. ch. 38, § 1, amending art.
37b.]

Art. 637c. Denominations of bonds; interest rate; maturity; sale.
—The county bonds issued for the purpose contemplated in subdivisions
three and four of Article 637a shall be issued in similar denominations,
bearing the same rate of interest, having the same date or dates or maturity
and with similar options of payment as the outstanding district bonds, it
being the intent hereof that said county bonds shall in every respect be
similar to said district bonds, except they shall be county obligations instead
of district obligations, and shall be dated on a date after the date of the
election at which they were authorized; and the county bonds issued in ex-
cess of the amount required to exchange, offset and retire said outstanding
district bonds shall be issued and sold in the manner now provided by law
and may mature serially or otherwise at the discretion of the commissioners
court and may run for a term not to exceed forty years and such bonds shall
bear not more than 5% interest per annum, and the proceeds thereof
shall be credited to the available road fund of the county and shall be
ex'pended by the commissioners court in constructing, maintaining and oper-
ating macadamized, graveled or paved roads and turnpikes or in aid thereof
throughout such county. The issuance and sale of the bonds herein author-
ized and the levy and collection of taxes therefor shall be conducted as now
required by law, except as herein otherwise provided; and provided further
that the necessary expense incident to the issuance of said bonds may be paid
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out of the proceeds from the sale thereof. [Acts 1917, 35th Leg. ch. 203,
§ 2, adding art. 637¢; Acts 1919, 36th Leg. 2d C. S., ch. 38, § 1, amending
art. 637c¢.}

Art. 637d. Political subdivision not to be created out of territory
having outstanding bonds.—\Vhere a political subdivision or defined
road distfict of a county has heretofore been established and issued bonds
or is hereafter established and issues bonds, no political subdivision or de-
fined road. district shall thereafter be created or established overlapping
the same territory or embracing any part thereof while any of the bonds of
such political subdivision or defined road district are outstanding and un-
paid, except as hereinabove provided for the county as a whole:

Provided that in the event the boundaries of any defined road district
hereafter created or established overlap or embrace any part of the territory
or area of another defined road district or road districts theretofore creat-
ed or established, such road district shall be invalid only as to that por-
tion thereof which overlaps or embraces any part of the territory of a de-
fined road district or road districts theretofore established, and it shall
be the duty of the commissioners court of the county in which such
conflicting road districts are situated to pass a nunc pro tunc order ac-
curately defining the boundaries of the subsequently created road dis-
trict in conformity to the boundaries of such contiguous road district or
road districts.

Provided further that all defined road districts in this state heretofore
attempted to be established where the territory already embraced therein
overlaps any portion of the territory embraced within the boundaries of an-
other defined district or road district theretofore formed or established are
validated in all respects, except as to that portion thereof which overlaps
or embraces any part of the road district or road districts first created or
established, and it shall be the duty of the commissioners court of the
county in which such districts are situated to pass a nunc pro tunc orders ac-
curately defining the boundaries of the road district attempted to be created
or established so as to conform to the boundaries of the contiguous road die-
trict of road districts;

And provided that all regular and proper proceedings and grders had
made in the issuance of bonds or proposed bonds in such defined road dis-
tricts attempted to be established prior to the taking effect of this Act are
hereby in all things validated, ratified and confirmed; provided that this
Act shall in no way affect or repeal any provision of any special road law
heretofore enacted for any county. [Acts 1917, 35th leg., ch. 203, § 2,
adding art. 637d; Acts 1918, 35th Leg. 4th C. S,, ch. 18, § 1.]

Explanatory.—The act amends “article 637d of section 2, chapter 203, General Laws
of the Regular Session of the 55th Legislature.” The act took effect March 20, 1918,

Art. 637g. Issue of bonds where district bonds have been issued,
etc.—Where any county in this State has already voted bonds for the
purpose of purchasing or taking over district roads in any road district or
districts within such county, and it shall appear that at the time such county
election was held any one or more of such road district or districts has not
issued and sold the road district bonds theretofore authorized by a vote of
the qualified voters therein, then the commissioners court of such county
may issue the county bonds already authorized in the election held through-
out the county for the purpose of purchasing or taking over such district
roads, and such county bonds so issued shall as to amount, rate of interest,
date or dates of maturity, and options of payment conform in every respect
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to such district bonds as described in the order of the commissioners court
ordering the election at which such district bonds were authorized. If such
district bonds have been sold but no roads have been constructed within and
for such road district or districts, then such county bonds shall be issued for
an amount equal in face value to the amount of said district bonds and the
issuance thereof shall conform in every respect to the provisions and re-
quirements of either subdivision 1 or subdivision 2 of Article 637-b here-
of. The county, for and on behalf of such road district or districts, shall
then proceed with the construction of such district roads, and the district
roads so constructed shall be merged into and become a part of the gen-
eral county system of public roads; provided, that the provisions of this
Article shall apply only to such county road bond elections that have been
ordered and held prior to the taking effect of this Act. [Acts 1919, 36th
T.eg. 2d C. S. ch. 38, § 2, adding art. 637¢.]

Art. 637h. Cancellation or revocation of bonds issued.—In the event
any bonds heretofore voted or that hereafter may be voted by an[y]
county or political subdivision or defined district of any county, under
the provisions of Chapter 2, Title 18, Revised Civil Statutes of Texas of
1911, and amendments thereto, or under authority of any special county
road law, shall have remained unsold and the Commissioners Court shall
find that the bonds cannot be legally sold in conformity with the law,
then it may, or, upon petition of a two-thirds majority of the qualified
property tax-paying voters of such county or political subdivision or de-
fined district thereof, as shown by the records in the office of the County
Tax Collector, shall, order an election for the purpose of submitting the
question of the cancellation and revocation of said bonds to a vote
of the qualified property taxpaying voters of such county or politi-
cal subdivision or defined district thereof and the said election shall
be ordered, held and conducted in the same form and manner as that
at which such bonds may have been originally voted and authorized,
and in the event the result of such election for the cancellation and
revocation of such unsold bonds shall show that two-thirds of the
qualified resident property taxpaying voters of such county or politi-
cal subdivision or defined district of such county voting at such elec-
tion have voted for the cancellation and revocation of such unsold bonds,
the result of such election shall be duly declared by the commissioners
court of the county in which such election shall have been held, the re-
turns of such election and the result thereof dulv-entered of record in
the minutes of the commissioners court of such county and immediately
thereupon such unsold bonds shall become totally null and void and it
shall thereupon become the duty of the commissioners court to cancel
and destroy such unsold bonds by burning and shall forward a certified
copy of their minutes showing such destruction and [can]cellation to the
Comptroller of Public Accounts, who shall thereupon cancel the regis-
tration of said bonds, as shown on the records of his office. It shall
further be the duty of the commissioners court of such county immedi-
ately to re-adjust all existing tax levies to properly meet the conditions
resulting from the cancellation and revocation of such unsold bonds and
to relieve the taxpayers of such county or political subdivision or defined
districts of such county of any further or existing tax levy previously
made for the purpose of paying the interest on said bonds and provid-
ing a sinking fund for the redemption thereof; provided that where any
taxes have been levied and collected in the name of the county or polit-
ical subdivision or defined district thereof in anticipation of the sale of
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such bonds, such taxes so far as unexpended shall in the event of the
cancellation and revocation of such unsold bonds and on order of the
commissioners court duly entered of record be returned to the taxpayers
ratably after deducting the compensation of the tax assessor, tax col-
lector and county treasurer in connection therewith, and any other claims
properly chargeable against such taxes and proper receipts for all sums
so refunded to be taken and filed by the County Treasurer. Provided
further that in the event a two-thirds majority of such qualified resident
property taxpaying voters voting at said election be not in favor of the
proposition for the cancellation and revocation of such unsold bonds,
the result of such election shall nevertheless be declared and entered of
record in the same manner as though the result thereof had shown a two-
thirds majority for the cancellation and revocation of such bonds. [Id., §
2, adding art. 637h.]

Art. 637hh. Previous bond elections not invalidated.—Nothing in
this Act shall be construed as invalidating any bond elections previously
ordered or held within and for any county in this state or any political
subdivision or defined district of any county under the provisions of
Chapter 2, Title 18, Revised Civil Statutes of Texas of 1911, and amend-
ments thereto, or under authority of any special county road law. [Id..

§ 3]

Art. 638. Road district not liable for torts.

See Horn v. Matagorda County (Com. App.) 213 S. W. 934; Garrett v. Commissioners’
Court of Limestone County (Civ. App.) 230 8. W, 1010.

Art. 639. County commissioner to be ex officio road superintend-

ent; powers.

See Horn v. Matagorda County (Com. App.) 213 S. W. 934; Garrett v. Commissioners’
Court of Limestone County (Civ. App.) 23¢ S. 'W. 1010.

Art. 640. Bids to be taken on contract work; contract to be let to
lowest and best bidder—Right to reject.

See Garrett v. Commissioners’ Court of Limestone County (Civ. App.) 230 S. W. 1010.

Powers of board.-——Navarro County Road Law 1913, § 23, as to “when * * # board
shall begin its construction, or let its contract for the construction,” construed, in view
of sections 19, 20, 26, 30, 32, 34, and 35, to permit recad district board to improve roads
by contract awarded upon competitive bids or by purchasing material and employing
labor and having work done under its own supervision. Edens v. Road Dist. No. 1 of
Navarro County (Civ. App.) 211 S. W. 791,

In action to enjoin construction of rcad ordered by road district under Navarro Coun-
ty Road Law 1913, evidence held to show that the board in ordering road and letting
contract substantially complied with the law. Id.

Evidence held insurficient to show flagrant and gross abuse of discretion and au-
thority, or willful intention of committing wrong, by board of road district in ordering
construction of certain road. Id.

Road district board has discretionary power to locate and construct pike roads which
can be interfered with by injunction only where action sought to be enjoined is so ar-
bitrary and devoid of merit as to be fraudulent, and the result of gross abuse of discretion
implying not merely error of judgment but perversity of will, passion, preiudice, par-
tiality, or moral delinquency. Id.

Submission to competition.—Art. 2268a, requiring commissioner’s court, before en-
tering into a contract requiring the expenditure of $2,000 or more, to submit the contract
to competitive bids, held not applicable to county’s contract with civil engineers for pro-
fessional services in connection with the construction and maintenance of public high-
ways and roads in proceedings under Rev. St. tit. 18, ¢. 2, as amended in 1917, in view
of this article and arts. 1460-1498, 2571, 5535, 5972, and 1498c, and in view of the
purpose of the statute, and the abrurdity of letting contracts for professional services
of a technical nature through competitive bidding. Hunter v. Whiteaker & Washington
(Civ. App.) 230 S. W. 1096.

Rights of subcontractor.—Under contract authorizing road district to withhold cer-
tain percentage of amount due contractor, and, if road cost more than contract price,
to apply retained amount on excess cost, a subcontractor of an insolvent contractor who
failed’ to finish his contract, is not entitled to be paid from retained amount until roads
;‘)V&;‘egsry contract have been completed. Johnston v, Cobb & Gregory (Civ. App.) 213
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Art. 641, County operating under special road tax law, etc.

Constitutionality of special law.—Special road district lJaw held constitutional. Gar-
rett v. Commissioners’ Court of Limestone County (Civ. App.) 230 S. W. 1010.

2. CAusEwAYs, Viapucts, Brinces, Erc.,, CONSTRUCTION AND MAINTE-
NANCE AND USE OF

Art. 655. May condemn land of railway, etc.
See Barnes v. State (Cr. App.) 230 S. W. 986.

CHAPTER THREE
FUNDING, REFUNDING AND COMPROMISE OF

INDEBTEDNESS

1. GENERAL POWERS OF FUNDING, 3. RAILROADS, ETC, SUBSIDY BONDS,
REFUNDING AND COMPROMISING ETC.—COMPROMISE, ADJUSTMENT
DEBTS. AND REFUNDING OF.

Art. Art.

656. Debts may be funded, when and how. 679. Bonds sold and exchanged, how.

657. Old bonds of legal issue may be sub- 685. Assessment of taxes and compensa-

stituted by new. tion of assessor.

695. Compromise by vote of the people;
notice of election, how given.

1. GENERAL POWERS OF FUNDING, REFUNDING AND COMPROMISING DEBTS

Article 656. [890] Debts may be funded, when and how.
See Barnes v. State (Cr. App.) 230 8. W. 986.

Art. 657, [883] Old bonds of legal issue may be substituted by
new, .

See Barnes v. State (Cr. App.) 230 S. W. 9§6.

3. Rarrroap, grc., Sussipy Boxps, E1c.—COMPROMISE, ADJUST-
MENT AND REFUNDING OF

Art. 679. [910] Bonds sold and exchanged, how.
Cited, Moses v. Dibrell, 2 Civ. App. 457, 21 S. W. 414.

Art. 685. [915] Assessment of taxes and compensation of assessor.
Cited, Mitchell v. Zurn (Com. App.) 221 S. W. 934.

Compensation of assessor.—The general tax law allows, as compensation to the as-
sessor of state and county taxes, a percentage on the valuation of property assessed, ‘‘two-
thirds” of which to be paid by the state, and one-third by the county. Gen. Laws 1889,
p. 89, aqthorizing counties to fund their indebtedness, provides that ‘‘all taxes levied
under this act shall be assessed and collected in the same manner, and by the same of-
ﬁce.rs whose duty it is to assess and collect the state tax, and they shall receive for
their services one-fourth the rate of commissions allowed for assessing and colletting
the state tax.” Held, that the assessor levying a tax to meet the funded indebtedness of
a county is entitled to receive, as compensation, one-fourth of the rate paid by the state

for like services under the general tax law. Commissioners’ C i
aw. s : ourt of Wilbarger County
V. Perkins, 86 Tex. 348, 24 S. W. 794, ser ne

. Art. 695. [901] Compromise by vote of the people; notice of elec-
tion, how given.

See 1918 Supp., arts. 60161%-6016%c, as to newspaper publication instead of posting.
‘22 STPP.V.S.C1v.ST.TEX.—10 145
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CHAPTER FOUR

SINKING FUNDS—INVESTMENTS, REPORTS, REGULATIONS
AND PENALTIES

Art Art.

6398. Sinking fund of county, city, town, 700. Draft on sinking fund not to be hon-
school district or school community ored by treasurer except for inter-
to be invested in United States, est, redemption or investment.
state, city or town bonds, provided,
etc.

Article 698. Sinking fund of county, city, town, school district or
school community to be invested in United States, state, city or town
bonds, provided, etc.—The Commissioners Court of any county, the city
council of any incorporated city or town, and the board of trustees of any
independent school district, or anv other school district or school com-
munity, in the State of Texas, are authorized and empowered, whenever
they mayv deem it advisable, to invest any sinking fund or sinking funds
tow on hand or hereafter acquired for the redemption and payment of
any outstanding bonds of such county, city or town, or independent
school district, or any other school district or school community, in
honds of the United States, war-savings certificates and certificates of in-
debtedness, issued by the Secretary of the Treasury of the United States
and in bonds of the State of Texas, of any county of the State of Texas,
or of any incorporated city or town; provided, that no such bonds shall
be purchased which, according to their terms, mature at a date subse-
quent to the time of maturity of the bonds for the payment of which such
sinking fund was created; and provided, further, that in the event any
commissioners court, city council or board of trustees is unable to pur-
chase any securities of the character above mentioned, which mature at
a date prior to the time of maturity of the bonds for the payment of
which such sinking fund was created, then they are authorized, in their
discretion, to invest such funds in the bonds of any independent school
district, or of any other school district or school community authorized
to issue bonds, under the same restrictions as herein mentioned. [Acts
1905.p. 25, § 1; Acts 1918, 35th Leg. 4th C. S.. ch. 73, § 1.]

Took effect 90 days after dMarch 27, 1918, date of adjournment.

Art. 700. Draft on sinking fund not to be honored by treasurer ex-
cept for interest, redemption or investment.

Application.—Where a county treasurer defaulted, and it is impossible to ascertain
which funds were depleted. his successor cannot be compelled by mandamus to pay the
full amount of funds due to a drainage district although he may have wrongfully paid
orders from other funds: this article and art. 2608, being inapplicable. Nueces County
Drainage Dist. No. 2 v. Garrett (Civ. App.) 202 S. W. 1000.
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TITLE 19
BRANDS, TRADE-MARKS, ETC.

Art. Art.
703. Trade-marks, etc. 706d. Etcning or hlowing mark or name on
706a. Dairies and milk distributors may ac~ bottles.

quire trade-mark or trade-name. 706e. Duty of county clerk to record mark
706b. Coniusion with other mark or name or name; ettect of record; fee.

to be avoided. 706f. Transfer of mark or name; record;
706c. Restraining unlawful use of mark or fee.

name.

Article 703. [308a] Trade-marks, etc.

Trade-names.—Words, such as “Union Painless Dentists.”” may become so associated
with the business or avocation of certain persons in a certain locality, as to lose their
primary meaning and come to signify the business carried on by such persons and con-
stitute a trade-name. Aultz v. Zucht (Civ. App.) 209 S. W. 475. ’

That the same name may have been used in other cities by other persons will not
deprive users of protection against its use in the city in which it has been used exclu-
sively by them until it has come to stand for their business. 1d.

Evidence held to support finding that the words ‘‘United Painless Dentists,” in
view of circumstances surrounding their use, were so similar to the words ‘“Union Pain-
less Dentists” as to mislead the public and to make the use thereof constitute unfair
competition. Id.

That partners in the dental business under a trade-name permitted a corporation
organized by them to use such name in the buriness of dealing in and manufacturing
dental supplies. which constituted no competition with their practice of dentistry, did
not prevent them from asserting their right to the use of such name in conducting the
dentistry business, as against persons infringing thereon in conducting the dentistry
business. Id.

Nature and essentials of trade-mark rights.—An article need not be actually man-
ufactured by the owner of the trade-mark, it being enough that it is manufactured un-
der his supervision and according to his directions, thus securing both the right of the
owner and the right of the public. Coca-Cola Co. v. State (Civ. App.) 220 S. W. 791.

A trade-mark, patent, or copyright is property in the sense that it has a commercial
value, and may be sold as other property, but it is not an article of commerce in the
sense that it may be consumed by the purchasing public. Id.

Legisiation by Congress.—Where Congress has legislated under U. S. Const. art. 1,
§ 8, providing for monopolies in the matter of patent rights, trade-marks, and copyright,
no state can nullify its acts. Coca-Cola Co. v. State (Civ. App.) 225 S. W. 791.

Restrictions upon assignhees.—The owner of a patent right, copyright, or trade-mark,
ha._ving the exclusive right to manufacture and sell the article protected thereby, and
bexr}g under no legal obligation to grant such right to another, may impose upon his
assignee such restrictions as he may see proper, and to which his assignee will agree,
including the price at which the article may be sold, the territory in which it may be
n}anufactured and sold, the material that mayv be used in its manufacture or in connec-
tion therewith. Coca-Cola Co. v. State (Civ. App.) 225 8. W. 791.

Restrictions upon vendees.—The owner of an article protected Ly patent, copsright,
or trade-mark. when he has manufactured and sold the same, cannot impose restrictions
upon his vendee as to the future sale of the same, since, having parted with his own-
ership therein, it enters the channels of trade as an article of commerce, and is there-
after beyond his control. Coca-Cola Co. v. State (Civ. App.) 225 S. W. 791.

Art. 706a. Dairies and milk distributors may acquire trade-mark
or trade-name.—Any person, firm or corporation engaged in the dairying
business, or in the distribution or sale of milk requiring the use of bot-
tles, may file in the office of the County Clerk of the county in which it
1s expected such person, firm or corporation will sell or distribute milk,
a fa!c simile or description of the name or names, trade name, mark or
design used by such person, firm or corporation for advertising pur-
poses, and cause such fac simile or description to be published in a public
newspaper published in such county for three successive weeks, and the
act of filing and publication shall operate to secure to such dairyman,
milk distributor or milk dealer, sole and exclusive right to use in said
county or counties said name or names, trade name, mark or design.
[Acts 1921, 37th Leg., ch. 81, § 1.]

altSE’l(ggignaiggzi—Sections 5 and 6 impose criminal penalties, and are set forth, post, as

LS. e, , Penal Code. The act took effect 90 days after March 12 2 P

adjournment ¥ys after March 12, 1921, date of
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Art. 706b. Confusion with other mark or name to be avoided—No
name or names, trade name, mark or design shall be filed by the County
Clerk as aforesaid that could probably be mistaken for a name or names,
trade name, mark or design already of record, provided further that all
persons, firms or corporations now using a name or names, trade name,
mark or design shall have thirty days time after this law takes effect in
which to file such name, or names, trade name, mark or design under
provision of this Act before the same can be claimed by others. [Id,

§2]

Art. 706c. Restraining unlawful use of mark or name.—Any person,
firm or corporation having adopted a name or names, trade name, mark
or design, as provided herein, may proceed by suit to enjoin the use of
<aid name, or names, trade name, mark or design by any other person,
firm or corporation, and all courts having jurisdiction thereof shall grant
injunction to restrain the unlawful use thereof. [Id., § 3.]

Art. 706d. Etching or blowing mark or name on bottles.—Any per-
son, firm or corporation engaged in the dairying business or the sale or
distribution of milk, who shall have filed with the County Clerk of the
county in which they may be engaged in the distribution or sale of milk,
a name or names, trade name, mark or design as herein provided, may
cause to be engraved, etched, blown in or impressed or otherwise pro-
duce, upon the bottles owned by said person, firm or corporation such
name or names, trade name, mark or design, and when such name or
names, trade name, mark or design is so impressed upon a bottle such
bottle shall be prima facie the property of the person, firm or corporation
which may appear upon the record of the office of the County Clerk of
such county to be the owner of such name or names, trade name, mark
or design, either as the original owner or transferee, as herein provided.

[1d., § 4.]

Art. 706e. Duty of county clerk to record mark or name; effect of
record; fee—Upon the filing with the County Clerk of such fac simile
or description, as herein provided, it shall become the duty of the County
Clerk to record the same in a well-bound book and index the same under
the name of each owner and also under the trade name, and shall furnish
to such owner a certificate containing a description of same, which said
certificate shall be prima facie evidence that the person or persons there-
in named is the owner of said name or names, trade name, mark or de-
sign; provided the clerk shall be paid a fee of one dollar for recording
such trade mark or name as herein provided for. [Id., § 7.]

Art. 706f. Transfer of mark or name; record; fee.—Any owner of
a name or names, trade name, mark or design recorded as herein pro-
vided who desires to convey or assign same shall do so by a written as-
signment duly acknowledged, and filed with said County Clerk, which
said assignment shall refer to the book and page where said original is
recorded, and the clerk shall upon the filing of said assignment record
same and index same as an original and note on the margin the fact of
the assignment and refer to book and page where such assignment is re-
corded, and furnish to the assignee of said name or names, trade name,
mark or design a certificate of ownership; provided the clerk shall re-
ceive for recording such transfer, such fees as are now provided by law

for similar services. [Id., § 8.]
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TITLE 20

CARRIERS
Chap. Chap. . .
1. Duties and liabilities of carriers. 4, Connecting lines of common carriers.
2. Bills of lading certified, etc. 6. Pipe lines.

3. Disposition ot unclaimed or perishable
property by carriers.

CHAPTER ONE
DUTIES AND LIABILITIES OF CARRIERS

Art. Art.
707. Common law shall govern, except, 711. Liability as warehousemen, ete.
ete. 712. Diligence as to delivery.
708. Carriers can not limit their responsi- 713. Shall forward in good order, etc.
bilities. 714. Shall feed and water live stock, un-
709. Bound to carry goods, when. less, etc.

710. Must give bill of lading.

Article 707. [319] [277] Common law shall govern, except, etc.

Cited, Gulf, C. & S. F. Ry. Co. v. Trawick, 68 Tex, 314, 4 S. W. 567, 2 Am. St. Rep. 494.

4. Carriage of passengers—What law governs.—The Carmack Amendment did not
apply where a railroad sold ticket to passenger covering three railroad lines and one bus
line, and the passenger was injured while on the bus line, and only the initial carrter was
liable, the subsequent carriers being liable only for their own negligent acts. Gray v.
Colorado Southern Ry. Co. (Civ. App.) 204 S. W. 347,

9. —— Commencement and termination of relation.—Intending passenger has right
to go to station within reasonable time before train’s departure, and road owes him duty
to exercise ordinary care. Baker v. Williams (Civ. App.) 198 S. W. 808.

Holder of ticket, who intended to board train, held entitled to rights of passenger.
Texas & P. Ry. Co. v. Aiken (Civ. App.) 202 8. W. 811.

One intending to become a passenger, who was injured in the depot and who subse-
quently boarded train, presumed to have paid fare. Ft. Worth & D. C. Ry. Co. v. Brown
(Civ. App.) 205 S. W, 378.

One who goes to railway depot a reasonable time before scheduled departure of train,
‘gltl? tmteigtion of paying fare and boarding train, is a passenger even prior to purchase of

cket. .
A passenger who jumped off train and was killed on following day, held not a pas-

senger at the time of injury, but a trespasser. Chicago, R. I. & G. Ry. Co. v. Sears (Com.
App.) 210 S. W. 684,

10. Tickets.—A carrier cannot be compelled to transport passengers over any lne
other than its own, unless it has voluntarily contracted to so do, either expressly or im-
pliedly. McAdoo v. McClure (Civ. App.) 232 S. W'. 348.

15, -—— Transportation by connecting carrier.—~Where initial carrier sold passenger
ticket on three lines of railroad and on one bus line, and passenger was injured while rid-
ing in the bus, the driver of which was employed for such purpose by the railroad, the
passenger’s husband had a cause of action against the initial carrier for such injuries.
Gray v. Colorado Southern Ry. Co. (Civ. App.) 204 S. W. 347.

17. Dutles as to transportation—Accomodations during transit.—A paralytic refused
pe‘rmlssion to ride in a baggage car in his wheel chair, held not entitled to damages.
Missouri, K. & T. Ry. Co. of Texas v. Nelson (Civ. App.) 195 S. W. 1176.

18. —— Discharging and setting down passengers.—Carrier held to owe no duty
other than to safely carry passenger to place called for by ticket. Walls v. Kansas City,
M. & O. Ry. Co. of Texas (Civ. App.) 195 S. W. 868.

A passenger relying on a statement of a train porter, held not guilty of contributory
negligence in being carried past station. IHouston E. & W. T. Ry. Co. v. Thorn (Civ.
App.) 197 S. W. 778.

Failure to stop train at a station at which it was not scheduled to stop, held not
actionable. Gulf, C. & S. F. Ry. Co. v. Sanderson (Civ. App.) 216 S. W. 286.

Negligence, though not the sole cause of an injury, is a proximate cause, if it was
one of several causes and was a prominent or efficient cause. Southern Traction Co. v.
Glenn (Civ, App.) 220 S. W. 798.

20. Actlon for breach of contract to carry—Sufficlency of evidence.—Evidence held to
authorize finding of negligent carriage beyond destination. Southern Traction Co. v.
gle\r;;l ‘(-’(zjsiv. App.) 220 8. W. 798; Houston E. & W. T. Ry. Co. v. Thorn (Civ. App.) 197

. .l . R

Evidence held to raise issue of contributory negligence of passenger put off at wrong

station. Gulf, C. & S. F. Ry. Co. V. Gentry (Civ. App.) 197 S. W 482,
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In an action against a carrier for refusing to transport a passenger, the evidence did
not warrant a recovery for doctor’s bills where the doctor to whom plaintiff said she owed
the bill denied attending her on account of any sickness contracted at the time in ques-
tion, or any knowledge of such sickness, or any charge for such service. Gulf, C. & S.
F. Ry. Co. v. Gordon (Civ. App.) 218 S. W. T4.

21. —— Damages.—As to recovery for injury sustained from exposure in riding
horseback to destination, see Gulf, C. & S. F. Ry. Co. v. Gentry (Civ. App.) 197 S. W. 482,

$79 damages for being carried past a station about a mile, held justified by evidence.
Houston E. & W. T. Ry. Co. v. Thorn (Civ. Appn.) 197 S. W. 778.

Passenger carried beyond destination held entitled to damages for trouble, loss of
time, and expenses, and resulting injuries and sickness, but the damages recoverable are
limited to those which are proximate and not remote or contingent. Gulf, Cy & S. F. Ry.
Co. v. Nichols (Civ. App.) 198 & W. 328 denying recovery to a woman carried by her
station who became so frightened and excited as to result in illness.

See, also, Nevill v. St. Louis Southwestern Ry. Co. of Texas (Civ. App.) 211 S. W 522,

In an action against a carrier to recover for mental suffering caused to children by
heing carried five miles past their destination, so that they were compelled to walk back,
there could be no recovery for mental suffering alone, in the absence of proof of any physi-
cal injury. Texas Electric Railway Co. v. Price (Civ. App.) 213 S. W. 1092,

Interurban railroad. negligent in not stopping its car for passenger at station in town
containing a hotel, held not liable for injuries received by passenger in walking to other
town. TFEastern Texas Electric Co. v. Reagan (Civ. App.) 228 S. W. 366.

‘Where passenger, on failure of interurban car to stop for him at station at small

. town containing a hotel without making an effort to secure lodging walked 10 or 12 miles
to other town, he was contributorily negligent, precluding him from recovering damages
from railroad. Id.

22. Personal injuries—Care required in general.—Carrier is not insurer against per-
sonal injury. Schaff v. Gordon (Civ. App.) 214 S. W. 638; Trinity & B. V. Ry. Co. v. Mc-
Donald (Com. App.) 208 S. W. 912,

In the treatment of passengers awaiting trains the carrier owes high degree of care.
Ft. Worth & D. C. Ry. Co. v. Brown (Civ. App.) 205 S. W. 378.

Instruction that carrier is required to exercise the “highest degree of care nossible”
for safety of passengers demands too much. St. Louis Southwestern Ry. Co. of Texas v.
Woodall (Com. App.) 207 S. W. 84,

For negligence to be actionable, the injury must be observable and preventable, ex-
cept when declared by positive law. Trinity & B. V. Ry. Co. v. McDonald (Com. App.)
208 S. W. 912,

23. —— Elevators.—As electricity will at times be cut off, the mere stopping of an
elevator thereby is not a wrongful act toward a passenger, where there was no physical
injury. Mills v. Robinson (Civ. App.) 208 S. W. 351. .

24. —— Freight or mixed trains.—One who accepts passage on freight train accents
consequent inconvenience of traveling thereon. Texas & N. O. R. Co. v. Tillman (Civ.
App.) 197 S. W. 1128,

25, —— Care as to persons intoxicated or under disability.—Passenger’s mental dis-
ability not observable, and unknown to carrier, held to impose no added duty of caring
for him. Chicago, R. I. & G. Ry. Co. v. Sears (Com. App.) 210 S. W. 684.

Failure of employés to care for mentally incompetent passenger, held not actionable.

Id.

‘When a passenger, to the knowledge of the carrier becomes unable to care for him-
self by reason of mental incapacity, it is the carrier’s dutv to exercise a high degree of
care for his safety. Stewart v. Houston & T. C. Ry. Co. (Civ. App.) 229 S. W. 577.

27. Persons to whom liable.—A carrier owes possessor of drover's pass high de-
gree of care. Texas & N. O. R. Co. v. Tillman (Civ. App.) 197 S. W. 1128; Roberts v. Ft.
Worth & D. C. Ry. Co. (Civ. App.) 229 S. W. 954. See, also, Yoes v. Texas & P. Ry. Co.
(Civ. App.) 211 S. W, 311.

One going to station to ascertain time of arrival of train he desired to take, held en-
titled to recover for injuries. Baker v. Gohman (Civ. App.) 226 S. W. 691,

28. —— Acts or omissions of employés.—Holder of drover's pass, held entitled to re-
cover for mortification and humiliation endured because of profane and abusive lan-
guage used toward him. Texas & N. O. R. Co. v. Tillman (Civ. App.) 197 S. W. 1128,

Where one employed to repair an elevator talked of the danger of the elevator's fall-
ing, in the presence of a passenger, causing her injury from fright, the master was not
liable. Mills v. Robinson (Civ. App.) 208 S. W. 351.

Carrier is generally liable for injury caused by employé’s negligence in opening or
closing car door without warning passenger. Schaff v. Gordon (Civ. App.) 214 S. W. 638.

A carrier is liable for its servant’s violation of its duty to protect a passenger in all
cases, and also in cases where the servant’s own act, even though beyond the scope of
his authority, as a conductor’s act in exhibiting an automatic pistol, injures the pas-
senger. ‘Texas Midland R. R. v. Monroe, 110 Tex. 97, 216 S. W, 338.

A carrier is liable for assaults and insults by its employés. Wright v. Schaff (Civ.
App.) 228 S. 'W. 333.

A carrier responsible for any conduct of its employés which results either in wanton
or negligent injury of the passenger. St. Louis Southwestern Ry. Co. of Texas v. Preston
(Com. App.) 228 S. W. 928,

The conductor was not negiigent in temporarily obstructing the aisle by standing
therein, bending over to speak to some one, as a woman passenger approached, walking to
the rear, and lost her balance before she reached him as she halted to wait for him to
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let her pass. Steed v. Gulf, C. & S. F. Ry. Co. (Com. App.) 231 S§. W. 714, affirming Gulf,
C. & S. F. Ry. Co. v. Steed (Civ. App.) 209 S. W. 772, :

29, —— Acts of fellow passengers or third persons. -A railroad which permits an
express company to use its depot and platform is liuble for injuries to persons, if it knew,
or should have known of the negligent handling of the express company’s trucks. Wells
Fargo & Co. v. Lowery (Civ. App.) 197 S. W. 605.

A carrier must use high degree of care to protect passengers on train from stoning by
boys. Guilf, C. & S. F. Ry. Co. v. Besser (Civ. App.) 200 S. W. 263.

A passenger waiting at depot for train held entitled to protection against assault and
robbery. Missouri, K. & T. Rv. Co. of Texas v. Silber (Civ.App.) 209 S. W. 188.

Carrier is bound to exercise the established degree of care to guard its passengers
against assaults and other unlawful acts of fellow passengers, Texas & P. Ry. Co. v.
Baker (Com. App.) 215 S. W, 556.

31. —— Condition and use of premises.—When it is shown that a seat in a railway
depot is in an unsafe condition, and that plaintiff, an intending passenger, was injured
thereby, a finding of negligence was justified without further evidence as to the length of
time the condition had existed and the carrier’'s knowledge thereof. Ft. Worth & D. C.
Ry. Co. v. Brown (Civ. App.) 205 S. W. 378.

It is the duty of a carrier of passengers to provide safe and suitable premises. Id.
See, also, Wells Fargo & Co. v. Lowery (Civ. App.) 197 S. W. 605.

32, —— Taking up passengers.—A railroad does not owe to one riding on a drover’s
pass duty of starting its caboose from depot platform, or furnishing light for his safety;

* but time should be given him to get aboard, or, if there is insufficient time, he should he
so informed, and forwarded by another train. Texas & N. O, R. Co. v. Tillman (Civ. App.)
197 S. W. 1128.

A carrier does not as a matter of law owe a passenger the duty of assistance in en-
tering its cars, unless conditions exist showing that such assistance is necessary or is de-
sired. Bird v. Schaff (Civ. App.) 206 S. W. 711,

Where defendant’s employé, having transportation, was killed by one of defendant’s
interurban cars while crossing the track to board the same, the ahsence of statute or
ordinance regulating the speed of cars passing the station was immaterial, the operatives
of the car owing the duty of using ordinary care to discover and avoid injuring persons
at the station. Texas Electric Ry. v. Stewart (Civ. App.) 217 S. W. 1081.

33, —— Sufficiency and safety of means.—A carrier must use that high degree of
care which very cautious persons generally use vnder such circumstances to prevent in-
Jjury to passengers; and this pertains, not only to construction of roadbed, tracks, equip-
ment, and appliances, but to the examination and maintenance thereof. llines v. Parry
(Civ. App.) 227 S. W. 339.

34. Management of conveyances.—It is not negligence for a train to accelerate
speed suddenly while approaching a station. Vivian v. San Antonio, U. & G. R. Co. (Civ.
App.) 196 S. W. 267,

'rain employé, in closing door, is charged with the duty of exercising that high de-
gree of care and vigilance to prevent injury to passenger that a very prudent, cautious,
and competent person would have exercised; failure to exercise such care constituting
negligence imputable to the carrier. Schaff v. Gordon (Civ. App.) 214 8. W. 63S.

35, —— Setting down passengers.—Partial blindness of a passenger does not require
presence of an attendant to keep him from leaving the moving train, but only presence of
assistance to alight when the train stopped. Vivian v. San Antonio, U. & G. R. Co. (Civ.
App.) 196 S. W. 267, holding a trainman’'s remark, ‘Well, we are here,”” was not an invi-
tation to alight, while the train was moving.

Injury in alighting at conductor’s invitation. St. Louis Southwestern Ry. Co. of
Texas v. Woodall (Com. App.) 207 S. W, 84.

‘When safe and proper facilities for alighting are furnished, carriers are not required
to assist passengers in ordinary cases to alight, but if the circumstances make it rea-
sonably apparent that assistance is needed, it is the carrier’s duty to render assistance.
Wisdom v. Chicago; R. I. & G. Ry. C6. (Com. App.) 231 8. W. 344, reversing Chicago, R.
I & G. Ry. Co. v. Wisdom (Civ. App.) 216 S. W, 241,

It is railroad’s duty to furnish such steps as will enable a woman passenger to alight
in safety, and, if the steps are defective or unsafé, to render such assistance to her as
will make the use of steps as safe as the safest known. Id.

A railroad owes an alighting passenger that high degree of care which a very prudent
and cautious person would exercise under the circumstances. Wisdom v. Chicago, R. L
& G. Ry. Co. (Com, App.) 231 S. W. 344.

36. —— Care as to persons accompanying passengers.—One who went on a depot
platform to meet a passenger and was injured by falling over the tongue of an express
truck held entitled to recover for the negligent handling of the truck. Wells Fargo & Co.
v. Lowery (Civ. App.) 197 S. W. 605,

Railroad held bound to observe custom, and allow one who had seen his wife and
daughter aboard the train reasonable time to alight. Houston E. & W. T. Ry. Co. v.
Lynch (Civ. App.) 208 S. W. 7T14.

.A railroad company's duty to a passenger’s escort alighting from a moving train and
falling on its track used by a switch engine does not arise from its license to pedestrians
to use a foot path in crossing its track, but its operatives owe him the duty to use ordi-
nhary care to discover his presence and to avoid injuring him. St. Louis Southwestern
Ry. Co. of Texas v. Watts, 110 Tex. 106, 216 S. V. 391.

37. —— Proximate cause of injury.—Railroad's failure to furnish train with toilet
having bowl or pan at the bottom of stool held not to render it liable for injury to pas-
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senger’s eye from small hard substance blown through opening in stool. Trinity & B. V.
Ry. Co. v. McDonald (Com. App.) 208 S. W. 912,

To constitute ‘‘actionable negligence,”” the injury must be a natural and probable
consequence of the negligence complained of, and must be such that it should have been
foreseen in the light of attending circumstances. Chicago, R. I. & G. Ry. Co. v. Sears
(Com, App.) 210 S. W. 684.

Conductor’s act in temporarily obstructing aisle held not proximate cause of woman
passenger’s fall as she halted to wait for him to let her pass. Steed v. Gulf, C. & S. F.
Ry. Co. (Com. App.) 231 8. W, 714,

Transter company held liable for injuries to passenger of bus where one of the prox-
imate causes thereof was the negligence of the bus driver in leaving the horses unfasten-
ed, though an automobile backed against one of the horses. McAdoo v. McClure (Civ.
App.) 232 S. W. 348.

40Y,. —— Operation by federal government.—See Galveston, H. & 8. A. Ry. Co. v.
Wurzbach (Civ. App.) 219 8. W. 252; Hines v. Parry (Civ. App.) 227 S. W. 339.

41, —— Limitation of liability.—Stipulation in pass exempting company from lia-
bility for negligence is void. Galveston, H. & S. A. Ry. Co. v. Mullen (Civ. App.) 198
S. W. 409 deciding that such holding did not contravene due process provisions of fed-
eral and state Constitutions.

A drover’s pass stipulating against liability for failure to set the passenger down at
a station is valid. Roberts v. Ft. Worth & D. C. Ry. Co. (Civ. App.) 229 S. W. 954.

A ticket stating that in selling ticket for passage over other lines the selling carrier
acted only as agent and was not responsible beyond its own line held valid notwithstandr
ing failure to disclose names of other carriers for which such company acted as agent.
McAdoo v. McClure (Civ. App.) 232 S. W, 348,

Passenger ticket providing that carrier in selling ticket ‘‘for passage over other lines”
acted as agent and was not responsible beyond its own line, and containing coupon en-
titling buyer to free transportation by bus between two depots on transfer from one train
to the other, held to preclude recovery against such carrier for injuries sustained during
transportation by such bus; the words “over other lines,” within limitation of liability,
not being restricted to railroad lines. Id.

47. —— Sufficlency of evidence.—Evidence held insufficient to sustain a finding that
slippery condition of steps was proximate cause of passenger’'s fall. Chicago, R. I. & G.
Ry. Co. v. Wisdom (Civ. App.) 216 S. W. 241.

Evidence held to support recovery by holder of drover’s pass. Texas & N. O. R. Co.
v. Tillman (Civ. App.) 197 S. W. 1128,

Evidence held to authorize finding of negligence in that seats had not been properly
inspected. Missouri, K. & T. Ry. Co. of Texas v. Rogers (Civ. App.) 201 S. Wi 417.

Evidence held to authorize finding that railroad’s failure to hold train a reasonable
length of time at station, to enable plaintiff to alight, was proximate cause of his injuries.
Houston E. & W. T. Ry. Co. v. Lynch (Civ. App.) 208 S. W. 714,

Evidence held to show negligence in closing car door. Schaff v. Gordon (Civ. App.)
214 S. W. 638.

Testimony held to warrant finding that porter was negligent when he projected his
knee over step box. Ft. Worth & D. C. Ry. Co. v. Courtney (Civ. App.) 214 S. W. 839.

In an action by a passenger injured in stepping from lower step of passenger coach
to platform, as result of her foot catching on the edge of a board or box covering certain
wires or switching apparatus, evidence held to warrant a finding of negligence. Galves-
ton, H. & 8. A. Ry. Co. v. Willlams (Civ. App.) 217 S. W. 420.

Evidence that car was running about 40 miles an hour, on a dark and stormy night,
when the motorman might have anticipated that some one might be crossing the track
to board the car, which was to stop on signal only, held to sustain a finding of negligence
proximately causing death. Texas Electric Ry. v. Stewart (Civ. App.) 217 S. W. 1081.

Finding of negligence in leaving gangplank on platform a position held justiried by
the evidence. 1Id.

In an action for death of one who had left train and was walking along a path to
the public road when injured at a defective culvert, evidence held insufficient. Chicago,
R. I. & G. Ry. Co. v. Taylor (Civ. App.) 2256 S. W. 822,

In an action for injuries when caught in an elevator, evidence held to show the ac-
cident occurred practically as claimed. American Nat. Ins. Co. v. Nussbaum (Civ. App.)
230 8. W. 1102,

48, —— Damages.—Evidence held to support jury finding of $333 as damages for
mental and physical suffering of shipper in connection with boarding of caboose, and $666
as damages for injuries in attempting to alight. Texas & N. O. R. Co. v. Tillman (Civ.
App.) 197 8. W. 1128,

Submitting to jury as element of damages plaintiff’'s diminished earning capacity
held not error though he was then receiving same salary. Missouri, K. & T. Ry. Co. of
Texas v. Rogers (Civ. App.) 201 S. W. 417,

Instruction, authorizing recovery for physical injury and suffering in the past and
for damages to health in the future, was not erroneous. Ft. Worth & D. C. Ry. Co. V.
Brown (Civ. App.) 205 S. W. 378.

Plaintiff held not entitled to damages for humiliation suffered by the use of obscene,
vulgar, and profane language by men in the station agent’s office, adjoining waiting room.
Ft. Worth & R. G. Ry. Co. v. Bryant (Civ. App.) 210 S. W. 556.

‘Where train employés negligently failed to stop train upon passenger’s signal, it was
passenger’s duty to exercise ordinary care to prevent injury to himself. Nevill v. St.
Louis Southwestern Ry. Co. of Texas (Civ. App.) 211 S. W. 523.
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Testimony held not to warrant finding that plaintiff was suffering from ovarian dis-
ease prior to her injury in alighting from train. Schaff v. Wright (Civ. App.) 214 S. W.
945.

49, —— Excessive damages.—$5,000 held not excessive. Southern Traction Co. v.
Ellis (Civ. App.) 198 S. W. 983.

$6,000 for injury to foot of man 42 years of age, held not excessive. Missouri, K. &
T, Ry. Co. of Texas v. Rogers (Civ. App.) 201 8. W. 417.

$1,500 damages to assaulted passenger for humiliation and mental distress and her
resultant nervous condition held not excessive. Southern Traction Co. v. Coley (Civ.
App.) 211 S. W. 265.

$500 for bodily pain resulting from a sprained ankle held excessive to the extent of

250. Baker v. Williams (Civ. App.) 213 S. W. 986.

$2,000 damages to a married woman, who fell in alighting and broke a rib, dislocated
a rib, and twisted her spine, held not excessive. ¥t. Worth & D. C. Ry. Co. v. Courtney
(Civ. App.) 214 S. W. 839,

$15,000 damages held not excessive for injuries to arm and shoulder. Texas Electric
Ry. v. Whitmore (Civ. App.) 222 S. W, 644,

$5,600 damages for sprains and fractures of wrists, which permanently impaired the
usefulness of hand, held not excessive. Chicago. R. I. & G. Ry. Co. v. Trout (Civ. App.)
224 S. W, 472,

51. Contributory negligence of and assumption of risk by person injured.—An in-
tending passenger, injured in sitting down between two other passengers in what ap-
peared to be a seat, held not negligent as a matter of law. Ft. Worth & D. C. Ry. Co. v.
Brown (Civ. App.) 205 8. W. 378.

52, —— Entering conveyance.—It is not want of ordinary prudence for minor to
attempt to board street car without assistance of escort at hand. Northern Texas Trac-
tion Co. v. Crouch (Civ. App.) 202.8. W. 781,

Railroad company held not liable to one injured while seeking to enter train. Magee
v. Missouri, X. & T. Ry. of Texas (Civ. App.) 222 8. W. 636.

53. —— In transit.—Son of consignee of express, injured by being thrown when
driver ran express wagon into telephone pole, held-not negligent in riding on top crates.
Ablon v. Electric Express & Baggage Co. (Civ. App.) 206 S. W. 717,

54, —— Leaving conveyance.—Shipper alighting from caboose held not negligent.
Texas & N. O. R. Co. v. Tillman (Civ. App.) 197 S. W. 1128,

Attempting to leave train, after placing his wife and daughter on board. Houston E.
& W. T. Ry. Co. v. Lynch (Civ. App.) 208 S. W. 714,

Passenger, negligent in not looking to see the position of the step box. St. Louis, S.
F. & T. Ry. Co. v. Gibson (Civ. App.) 211 S. W .263.

Elevator passenger who tried to leave the elevator when it was stopped held not guil-
ty of negligence contributing to his injuries when the operator shut the door on his foot
and leg. American Nat. Ins. Co. v. Nussbaum (Civ. App.) 230 S. W. 1102.

55, —— Acts by permission or direction of carrier.—Passenger held entitled to as-
sume conductor was not exceeding his authority and was not inviting him to alight at
an unsafe place. St. Louis Southwestern Ry. Co. of Texas v. Woodall (Com. App.) 207
S. W. 84.

61. Sufficiency of evidence.—Evidence held insuflicient to show that shipper,
riding on drover’s pass, was negligent in alighting from moving train. Texas & N. O. R.
Co. v. Tillman (Civ. App.) 197 S. W. 1128. .

In an action by a passenger injured in stepping from lower step of passenger coach
to platform, as result of her foot catching on the edge of a board or box covering cer-
tain wires or switching apparatus held jury was warranted in finding that plaintiff was
not guilty of contributory negligence. Galveston, H. & 8. A. Ry. Co. v. Williams (Civ.
App.) 217 8. W. 420.

63. Ejection of passengers and intruders.—Passenger who voluntarily leaves a train
on the advice of the conductor, upon discovery that she has forgotten her ticket, cannot
{scor\:)esr as for ejectiun. Southern Kansas Ry. Co. of Texas v. Wallace (Com. App.) 206 S.

. oUo.

64. —— Defective or invalid ticket or pass.—Condition of pass, held not available
to‘ relieve road from payment of damages caused by negligence in ejecting plaintiff’'s
wife, road having refused to recognize pass. Galveston, H. & S. A. Ry. Co. v. Mullen
(Civ. App.) 198 S. W. 409.

Where a passenger left a town in Texas to go to a town in Oklahoma, and on his
return paid cash across the state line to a point where he intended to stop, but did not
do so, the conductor has a right to eject him when on continuing his return trip he r
gltlsfd to pay other fare than mileage from a Texas mileage book, not good for ‘‘an imef-i
e g.‘]%l‘"ngessélor any portion thereof.”” Chicago, R. I. & G. Ry. Co. v. Edwards (Civ. App.)

67. —— Place and manner of ejection.—Railroad liable to trespasser injur
required to get off a train moving 15 mi i i Jured when
as v. Anderson (Civ. App.) 198 S.gV\}.d 7r9n5].les an hour. Missouri, K. & T. Ry. Co. of Tex-

Evidence held not to show an unlawful assault or wrongful exercise of authority in

ace ishi i i
W Ofgfgllbhlng‘ ejection. Samaritano v. Galveston, H. & S. A, Ry. Co. (Civ. App.) 230 S.

75. Actions for wrongful ejection—Sufficien ‘ i
cy of evidence.—Evidence held to sup-
I%ggt ve‘x"dic't for a passenger for injuries when employé threw him from moving tr;lilxo]
Missouri, K. & T. Ry. Co. of Texas v. Anderson (Civ. App.) 198 8. W, 795. , ’

77, — Damages.—$2,000 damages to aged bassenger ejected six miles from sta-

tion, held excessiv 2 y
App) 201 8w ‘;;;3., and reduced to $1,000. Houston E. & W. T. Ry. Co. v. Snow (Civ.
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Mere retention of conductor, after knowledge he has wrongfully ejected passenger.
does not require allowance of exemplary damages. Texas & N. O. R. Co. V. O'Connor
(Civ. App.) 201 S. W. 437. )

$500 damages to passenger ordered to vacate berth, held excessive, agd reduced to
$250. Galveston, H. & S. A. Ry. Co. v. Wurzbach (Civ. App.) 219 8. W. 252,

78. Baggage.—Samples of traveling salesmen. See Texas & N. O. R. Co. v. Levy
(Civ. App.) 199 S. W. 513,

79. ~— Demand by and delivery to passenger.—Where a passenger who saw that
his trunk would be damaged by a rain moved it to the station platform, that fact did not
establish a delivery relieving the carrier of liability for its subsequent care. Hines v.
Robey (Civ. App.) 225 S. W. 201.

80. Loss or injury.—A carrier’s liability for the loss of baggage is not limited
to such personal effects as passenger may reasonably need for his personal use. TIull-
man Co. v. Uribe (Civ. App.) 225 8. W. 18Y, involving theft of money. See, also, Texas &
N. O. R. Co. v. Levy (Civ. App.) 199 S. W. 513 involving samples of merchandise.

82. —— Limitation of liability.—One checking a grip is not bound by a printed no-
tice on the ticket limiting the liability of the carrier in case of negligent loss, unless he
has knowledge of such limitation and assents thereto. ILancaster v. Sanford (Civ. App.)
225 8. 'W. 808.

84, —— Sufficiency of evidence.—IEvidence of the precautions taken to protect bag-
gage at station held not to show as a matter of law that the carrier was guilty of no
negligence, as warehouseman. Hines v. Robey (Civ. App.) 225 S. W, 201,

Testimony of plaintiff, suing for loss of a trunk, held insufficient to sustain finding in
her favor for $202 as the value of its contents. Hines v. Talbert (Civ. App.) 229 S. W.
679.

86. Palace cars and sleeping cars.—Negligence of porter, in temporarily leaving car
with door closed, and a woman passenger alone therein, held not proximate cause of any
injury to her from fright on her unsuccessful effort to open door. Iullman Co. v. Gu-
tierez (Civ. App.) 198 S. W. 1065.

Sleeping car company’s agreement to indemnify railroad constiued. Gulf, C. & S. F.
Ry. Co. v. Scripture (Civ. App.) 210 S. W. 269.

Sleeping car company held not entitled to demand contribution from railroad for the
passenger’s damages. Pullman Co. v. McGowan (Civ. App.) 210 S. W. 842,

Rules of corporations cannot justify negligence. Id.

Sleeping car company held liable for negligence in transferring passenger from one
sleeper to another. Id.

A sleeping car company is not an insurer of personal effects belonging to a passen-
ger, but only required to use reasonable diligence or care in seeing that property of pas-
sengers is not purloined or stolen. Pullman Co. v. Bullock (Civ. App.) 231 S. W. 1112.

If a porter steals a passenger’'s diamond left under his pillow, the carrier, in con-
templation of law, is guilty of negligence, and liable for its value. Id.

A passenger going from his berth to the washroom and leaving his diamond under
his pillow was not guilty of contributory negligence as a matter of law. Id.

89. —— Action for damages.—In a passenger’s action against a sleeping car com-
pany for the loss of a diamond stickpin, evidence held sufficient to show that defend-
ant’s porter was guilty of the theft of plaintiff's diamond s*ud. Pullman Co. v. Bullock
(Civ. App.) 231 8. W. 1112,

92, —— Damages.—$30,000 damages to passenger contracting tuberculosis, held not
excessive, where he was only 46 years old and was incapacitated from work and had
been earning $4,000 a year. Pullman Co. v. McGowan (Civ. App.) 210 S. W. 842.

Where a passenger was compelled to vacate a drawing room and take a cold berth in
a sleeper, where she contracted a cold, causing neuralgia which affected her teeth and
required the removal of two of them, and as a result of such sickness she was unable to
pursue her occupation of music teacher, the damages on account of the injury to and
loss of teeth and the loss of earnings were the proximate result of the negligence of the
carrier. Puliman Co. v. Cox (Civ. App.) 220 S. W. 599 holding a verdict of $2,000 was
not excessive.

93. Carriage of live stock—Duties and liabilities in respect to transportation in gen-
eral.—Where the carrier undertook to bed the stock it was liable for failure to exercise
ordinary care to perform such duty. 7Texas & P. Ry. Co. v. Thorp (Civ. App.) 198 S.
W, 335.

Carrier of live stock held under duty of loading them, but not liable for damages re-
sulting from overloading or rough handling by shipper’s agent who undertook to and did
load them. Massey v. Texas & P. Ry. Co. (Civ. App.) 200 S. W. 409,

If shipper’s agent merely assisted in loading cattle under train conductor’s control,
carrier is liable for negligently overloading the car, but not for rough handling of the
cattle by the shipper’s agent when not authorized by the conductor. Id.

94, ——~ Connecting carriers.—See notes under art, 731,

98, —— Food and water.—See notes under art. 714.

99, Duties in respect to delivery.—Arrival of train carrying shipment of live
stock, in the switching ards of the carrier three or four miles from the stockyards which
is destination of the shipment, is not a delivery completing the shipment. Guif, C. & S.
F. Ry. Co. v. Gross (Civ. App.) 204 S. W. 693.

Where a shipment of cattle was filled by the shipper’s directions to a consignee in
care of a third person, delivery by the carrier to the third person is equivalent to delivery

éo %}‘;e é:;)lnsignee. City Nat. Bank of El Paso v. El Paso & N. E. Ry, Co. (Civ. App.) 225
154




Chap. 1) CARRIERS Art. 707

100. Delay In transportation or delivery.—Carrier of live stock is required to
use ordinary care to transport shipment with reasonable dispatch. Ft. Worth & R. G.
Ry. Co. v. Bryson & Burns (Civ. App.) 195 S. W. 1165.

101. Excuses for delay.—Where carrier knows, when cattle are received for
shipment, that washout exists, but fails to advise shipper or stipulate against the con-
sequences thereof, but promises prompt shipment, carrier cannot excuse delay caused by
the washout as unavoidable casualty or act of God. Gulf, C. & S. F. Ry. Co. v. Gross
(Civ. App.r 204 8. WL, 645,

A carrier cannot justify 17 hours’ delay, on the theory that it was complying with
the federal law, prohibiting the working of a train crew more than 16 hours at one time.
Kansas City. M. & O. Ry. Co. of Texas v. Cliett (Civ. App.) 207 S. W. 16€,

If the negligence of a railroad carrying live stock concurred with an act ot God in
causing flooas as a proximate cause of injury, to the stock by delay, and the injury
would not have occurred without the negligence of the railroad, the road is liable. Kan-
sas City, M. & O. Ry. Co. v. Blackstone & Slaughter (Civ. App.) 217 S. W. 208, involving
shipment delayed by wreck and washout of bridges.

102, —— Loss or injury in general.—A recovery cannot be had from a carrier for
injurieg to live stock, which were the proximate result of weakness at the time the stock
were tendered for carriage, yet the carrier after receiving them is in duty bound to ex-
ercise ordinary care and to transport them with reasonable dispatch, and, if guilty of
negligence or unreasonable delay, which proximately results in injury, it is liable, though
the results were more disastrous than if the cattle had been in good condition. Galves-
ton, H. & S. A. Ry. Co. v. Hartford Fire Ins. Co. (Civ. App.) 220 S. W. 781; Panhandle
& S. F. Ry. Co. v. Sanderson (Civ. App.) 218 8. W. 540; Galveston, H. & S. A. Ry. Co.
v. Buck (Civ. App.) 230 S. W. 891. See, also, Kansas City, M. & O. Ry. Co. of Texas v.
Weatherby (Civ. App.) 203 S. W, 793; Galveston, H. & S. A. Ry. Co. v. Crowley (Civ.
App.) 214 S. W. 721,

Where injury to live stock is produced by negligence of the carrier concurring with
another cause from which it is exempt from liability by law, as the act of God, or by
contract, and there is no negligence on the part of the shipper contributing to such in-
jury, the carrier is liuhble in damages for its full amount. Gulf. C. & S. ¥. Ry. Co. v.
Culwell (Civ. App.) 216 S. W. 457; Kansas City, M. & O. Ry. Co. of Texas v. Blackstone
& Slaughter (Civ. App.) 218 S. W, 552. )

A carrier is not responsible for injuries resulting from the natural vice or the nature
and propensities of the animals carried. Gulf, C. & S, F. Ry. Co. v. Helms Bros. (Civ.
App.) 210 S. W. 853.

The damage from each cause of injury should be apportioned. Gulf, C. & S. F. Ry.
Co. v. Culwell (Civ. App.) 216 S. W. 457.

A carrier is not liable for injury to cattle which were received by it in bad condi-
tion and which were handled without negligence. Leon v. Hines (Civ. App.) 223 S. W.
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Where by the exercise of ordinary care by the carrier notice could have been brought
home to the shipper of unusual conditions making loss from delay probable, thereby af-
fording the shipper an opportunity to protect himself by dealing with'such conditions, the
existence of the conditions constitutes no defense to the carrier for the delay where no
;;&llch notice has been given. Galveston, H. & S. A. Ry. Co. v. Buck (Civ. App.) 230 S. W.

103. —— Stock awaiting transportation.—Where horses to be shipped were over-
heated in a ‘“‘cutting out” process made necessary by the railroad’s negligence in per-
mitting water troughs to overflow, rendering the pen muddy, such road was liable for
consequent injuries to the horses in transit. Gulf, C. & 8. F. Ry. Co. v. Culwell (Civ.
ADD.) 216 S. W. 457.

A carrier held not liable for loss of hogs from eating poison on premises adjoining its
shipping pens, but not under its control. TLancaster v. Ditzer (Com. App.) 228 S. W. 923
reversing Lancaster v, Pitzer (Civ. App.) 211 S. W. 313.

105. —— Contributory negligence of owner.—If negligence of plaintiff shipper in
blacing vicious bulls unconfined in a car together contributed to injury to them, he could
not recover, and his negligence need not have been sole proximate cause of injury. St.
Louis, B. & M. Ry. Co. v. Moss (Civ. App.) 203 S. W. 7717.

A shipper aware of the condition of the bedding in the cars accepted as bedded, is
estopped to claim improper bedding as cause of injury., Kansas City, M. & O. Ry. Co. of
Texas v. Weatherby (Civ. App.) 203 S. W. 793.

But testimony of shipper’s agent that cars were not properly bedded, and that he
knew that cattle could not properly be shipped in unbedded cars for long distances, did
not show contributory negligence as a matter of law, in the absence of evidence as to
distance. Beaumont, S. I. & W. Ry. Co. v. Milby (Civ. App.) 204 S. W. 444,

197. Actions against carriers of live stock—Parties.—Consignee and another who did
not buy an interest in cattle until they reached their- destination would have no right to
recover against carriers for cattle killed and injured in transit. Ponder v. Crenwelge
(Civ. App.) 203 S. W. 1125,

As to shipper’s right to recover damages against carrier as affected by sale of cattle.
See, Ft. Worth & D. C. Ry. Co v. Hill (Civ. App.) 213 8. W. 952.

110. —— Weight and sufficiency of evidence.—Evidence held insufficient to establish
negligent handling and delay. San Antonio & A. P. Ry. Co. v. Hinnant (Civ. App.) 206 S.
W. 860; St. Louis, . & M. Ry. Co. v. Moss (Civ. App.) 203 S. W. 777; Gulf, C. & S. F. Ry.
Co. v. Helms Bros. (Civ. App.) 210 S. W. 853; Baker v. Nance (Civ. App.) 211 S. W. 615;
Panhandle & S. ¥. Ryv. Cn. v. Arnett (Civ. Abp.) 219 S. W. 232.

In an action for damages from unreasonable delay and rough handling, evidence held
sufficient to sustain verdict for plaintiff. Schaff v. Fancher (Civ. App.) 215 S. W. 861;
Baker v. Brown (Civ. App.) 210 S. W, 312; Kansas City, M. & O. Ry. Co. v. Blackstone &
Slaughter (Civ. App.) 217 S. W. 208.
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Allowance of damages by reason of extra feed held not supported by evidence. Lan-
caster v. Whittle (Civ. App.) 210 S. W. 334; Kansas City, M. & O. Ry. Co. of Texas v.
Cliett (Civ. App.) 216 S. W. 682. .

Evidence showing that cattle in carrier’s exclusive control, were sound when deliv-
ered to carrier and upon arrival were injured, made prima facie case of negligence. Ft.
Worth & R. G. Ry. Co. v. Bryson & Burns (Civ. App.) 195 S. W. 1165.

Bvidence of shipper that animals were strong enough to make trip, and that they
died before they reached their destination, and that the car in which they were loaded
was improperly bedded, and not a safe car to transport cattle, was sufficient to show
carrier's negligence. Galveston, H. & S. A. Ry. Co. v. Booth (Civ. App.) 209 S. W. 198.

Railroad’s failure to explain delay is of itself clothed with probative force on the ques-
tion of whether delay was unreasonable. Baker v. Brown (Civ. App.) 210 8. W. 312

Shipper not required to prove negligence to the satisfaction of the jury,'but only by
@ preponderance of the evidence. Gulf, C. & S. F. Ry. Co. v. Helms Bros, (Civ, App.) 210
8. W. 853.

Testimony as to death of mare from lockjaw, held insufficient. Ft. Worth & R. G. Ry.
Co. v. Fleming (Civ. App.) 212 S. W. 233.

Evidence held sufficiently definite and certain as to the number and kind of animals
injured and the amount of damages to sustain a verdict for plaintiff. Rio Grande, K. P.
& 8. F. R. Co. v. Kraft & Madero (Civ. App.) 212 S. W. 981.

Evidence held insufficient to show negligence in failing properly to ventilate the box
car in which plaintiff’s horses were shipped. Gulf, C. & 8. F. Ry. Co. v. Culwell (Civ.
App.) 216 S. W. 457.

In action for damages from shrinkage in live stock because of negligence in keeping
stock confined in cars without water pending delay in transportation, evidence held not to
justify finding of an increased market value during the delay. Kansas City, M. & O. Ry.
Co. of Texas v. Cliett (Civ. App.) 216 S. W. 682.

Evidence held to warrant a finding that delay was due not to act of God, but to neg-
ligence in construction of bridges damaged by floods. Kansas City, M. & O. Ry. Co. v.
Blackstone & Slaughter (Civ. App.) 217 S. W, 208.

Evidence held sufficient to warrant finding that damage to sheep from being kept in
muddy pens was due to carrier’s negligence. Id.

Lvidence that cattle were delivered to defendant railroad and by it delivered to con-
signee in unclean pens sufficiently establishes that the railroad placed them in the pens.
at least in the absence of an explanation by defendant. Hines v. Davis (Civ. App.) 225
S. W. 862.

In an action for damages to a shipment of hogs, evidence held sufficient to warrant a
finding of negligence in failure to properly bed the car and to drench the hogs with wa-
ter, whereby some of the hogs died. Panhandle & S. F. Ry. Co. v. Griffith (Civ. App.) 226
S. 'W. 688. ,

113. —— Damages.—Measure of damages to a shipment of live stock is difference
between the value of the animals at destination had they been properly and promptly
transported and their value as actually delivered. Galveston, H. & S. A. Ry. Co. v. Gib-
bons (Civ. App.) 202 8. W. 352; Gulf, C. & S. F. Ry. Co. v. Gross (Civ. App.) 204 S. W.
693; Gulf, C. & S. F. Ry. Co. v. Helms Bros. (Civ. App.) 211 S. W. 597; St. Louis & S. F.
R. Co. v. White, 110 Tex. 585, 222 S. W, 963, affirming judgment (Civ. App.) 160 S. W, 1128;
Lancaster v. Tudor (Civ. App.) 222 S. W, 990; Hines v. Edwards (Civ. App.) 228 S. W.
1117; Texas & P. Ry. Co, v. Prunty (Sup.) 230 S. W. 396.

As to damages for loss of prize money caused by delay in transportation of animals in-
tended for exhibition, see Kansas City, M. & O. Ry. Co. v. Bell (Civ. App.) 197 S. W. 322,

Amount of damage sustained by shipper of cattle from carrier’s negligence in transit,
plus 6 per cent. interest from date of loss, is correct measure of shipper’s damage at date
}2153 recovers judgment against carrier. International & G. N, Ry. Co. v. Reed (Civ. App.)

3 S. W. 410. .

For negligent detay in loading live stock for shipment, the elements of damage would
include, both the value of the lost weight and the depreciation in value of the remaining
weight. Kansas City, M. & O. Ry. Co. of Texas v. Bomar (Civ. App.) 207 S. W. 570.

Measure of damages for injuries to animals in transit is difference between their mar-
ket value at destination, if transported without negligence, and their real and intrinsic
value at destination in the condition in which they were delivered; the evidence being
there was no market value. Gulf, C. & S. F. Ry. Co. v. Helms Bros. (Civ. App.) 210 S.
W. 8.53. Cost of feed and care after injury, and price afterwards received for animals at
a point other than destination, had no proper place in applying the true measure of dam-
ages. Gu'f, C. & S, F. Ry. Co. v. Helms Bros. (Civ. App.) 210 S, W. 853. See, also, Lan-
caster v. Whittle (Clv. App.) 210 S. W. 534. ’

If on account of delay cattle were damaged in appearance and lost im weight by.rea-
son of ‘loss of fill,”” reasonably in contemplation, such loss of fill may properly be shown
as affecting market value. Texas & P. Ry. Co. v. West Bros. (Civ. App.) 214 S. W, 808.

116. Liability for damage to goods by mob.—Under this article, carrier is not liable
for depreciation in the value of goods, resulting solely from inevitable delay in their
transportation, caused by a mob of rioters. Gulf, C. & S. F. Ry. Co. v. Levi, 76 Tex. 337,
13 S. W. 191, 8 L. R. A. 323, 18 Am. St. Rep, 45, overruling 12 S, W. 677.

Art. 708. [320] [278] Carriers can not limit their responsibility.
See Gulf, C. & 8. F. Ry. Co. v. Levi (Sup.) 12 S. W. 677.
Cited, Hendrick v. Walton, 69 Tex. 192, 6 S. W. 749; St. Louis, B. & M. Ry, Co. V.
Marcofich (Com. App.) 221 S. W, 582,
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V,. Repeal.—This article, was not repealed by implication by art. 5714. St. Louis,
B. & M. Ry. Co. v. Marcofich (Com, App.) 221 S. W. 582, affirming judgment (Civ. App.)
185 S. W. 61,

1. Nature of right and of restriction.—Statute inapplicable to railroad’s leasing build-
{ng site on right of way and contracting against liability for loss to lessee occasioned by
fire. Walling v. Houston & T. C. R. Co. (Civ. App.) 195 S. W. 232.

5. ——— Carriage of live stock.—Carrier cannot escape liability for failure to perform
its duty to furnish suitable cars because the shipping contract required the shipper to bed,
inspect, and accept the cars. Mexico Northwestern Ry. Co. v. Williams (Com. App.) 229
S. W. 476; Mexico Northwestern Ry. Co. v. Williams (Civ. App.) 208 S. W. 712,

Under this statute that part of a contract between a railroad company and a shipper
of live-stock which attempted to relieve the company of liability for all loss or damage.
except such as arose from the willful negligence of its servants, and provided that, as a
condition precedent to the shipper’s right to recover damages for any loss, he should give
notice in writing of his claim at a certain place, and in a certain time, was not valid.
Gulf, C. & S. F. Ry. Co. v. Trawick, 68 Tex, 314, 4 8. W. 567, 2 Am. St. Rep. 494.

Although initial carrier limited its liability to its own lines, where it did not require
connecting carrier to furnish an unloaded car, it was liable, whether injuries to shipment
of horses due to defect in its car occurred on its lines or on lineg of connecting carrier.
St. Louis Southwestern Ry. Co. of Texas v. Morehead (Civ. App.) 207 S. W. 336.

Where carrier had taken charge of cattle under contract stipulating that it would not
be responsible for overloading, refusal to instruct jury not to consider damages caused by
overloading of cattle held error. Panhandle & S. F. Ry. Co. v. Sanderson (Civ. App.) 318

S. W. 540. .
’ 9. Interstate and foreign commerce.—The statute does not apply to an interstate or
foreign shipment, but only to shipments beginning and ending within the state. Missouri
Pac. Ry. Co. v. Sherwood, 84 Tex. 125, 19 S. W. 455, 17 L. R. A. 643; Missouri Pac. Ry. Co.
v. International Marine Ins. Co., 84 Tex. 149, 19 S. W. 459. See, also, Cleburne Peanut &
Products Co. v. Missouri, K. & T. Ry. Co. of Texas (Com. App.) 221 S. W. 270, reversing
judgment (Civ. App.) 184 S. W. 1070; Shroyer v. Chicago, R. I. & G. Ry. Co. (Com. App.)
222 8. W. 1095, reversing judgment (Civ. App.) Chicago, R. I. & G. Ry. Co. v. Shroyer, 197
S. W. 773, and judgment modified Chicago, R. I. & G. R. Co. (Sup.) 226 S. W, 140; Mexico
Northwestern Ry. Co. v. Williams (Com. App.) 229 S. 'W. 476.

. Even as respects interstate shipment carriers cannot contract against liability for
its negligence. Wells Fargo & Co. v. Sprague (Civ. App.) 199 S. W. 657,

The law of Canada governs as to right of carrier to limit liability in case of loss in
United States of baggage of passenger traveling on a ticket for transportation from Can-
ada to Texas and return. Woodbury v. Galveston, H. & S. A. Ry. Co. (Civ. App.) 209 S.
W. 432.

The liability of a carrier for loss of goods received under a contract for export to for-
eign country is governed by the law of the forum; Congress not having exercised its pow-
er to regulate such matter, the Hepburn Act and the Carmack Amendment (U. S. Comp.
St. §§ 8604a, 8604aa) applying only when the shipment is from one state to another. Brass
v. Texarkana & Ft. Smith Ry. Co., 110 Tex. 281, 218 S. W. 1040.

Provigion in contract for interstate shipment of live stock that in consideration of
lower rate no action against the carrier shall be maintained unless commenced within
six months, valid. Shroyer v. Chicago, R. I. & G. Ry. Co. (Com. App.) 222 S. W. 1095,
reversing judgment (Civ. App.) Chicago, R. I. & G. Ry. Co. v. Shroyer, 197 S. W. 7173,
judgment modified Chicago, R. I. & G. R. Co. (Sup.) 226 S. W. 140.

Stipulation held a regulation affecting rates. Id.

}n the absence of action by Congress, the subject-matter of the liability of common
carrier for loss or injury to property transported in foreign or interstate commerce bhe-
longs to that class of regulations which the states may control. Mexico Northwestern
Ry. Co. v. Williams (Com. App.) 229 S. W. 476. .

State law applied to shipment of live stock from Mexico to Texas. Id.

10. I‘;legligence or misconduct.—In the absence of proof to the contrary, it will be
presumed that the loss of and injury to goods in an intrastate shipment was caused by
thq negligence of the carriers, so that the limitation of liability in the contract is not
valid under this article. St. Louis Southwestern Ry. Co. v. Cox (Cjv. App.) 221 S. W. 1043.

16. Limitation of amount of liability..—~Under this statute, a railroad company which
t_rans.ports goods within the state but fails to deliver them, is liable for their value at des-
tination less transportation charges, although the bill of lading provides that, in event
of loss, the value or cost at the point of shipment shall govern the settlement. Gulf, C.
& S. F. Ry. Co. v. Booton (App.) 16 S. W. 909.

Provision in bill of lading as to the value of the property being that at point of ship-
(t;t(l)(:lr‘xté hiawingI rteferenice only to loss or damage, does not affect measure of damages for

version. International & Great North . . V. i
App) 200 8. V. ons orthern Ry. Co. v. Kansas City Produce Co. (Civ.

Art. 709. [321] [279] Bound to carry goods, when.
See St. Louis & 8. W. Ry. Co. v. Kay (Civ. App.) 23 S. W. 91;
Dew Bros. (Civ. App.y 313 8. W 180, - (O APP) W 91 Sugarland Ry. Co. v.

Contract with shipowner.—Charterer, held not liable for failure to }urnish c
i X s 1 argo pur-
Suant to contract with vessel owner. Prince Line, Limited, of Newcastle 1
Steger (Civ. App.) 210 S. W. 223. » Fmeland, v.

As to breach of a contract to furxiish cargo, see Elder, Dempst N
ville Cotton Co. (Com. App.) 231 S. W. 102, ' pster & Co. v. Weld-Ne-
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Art. 710. [322] [280] Must give bill of lading.

1. Bills of lading in general.—A railroad company incurs the penalty by giving a bill
of lading for lumber describing it as ‘‘a car-load” only, when the shipper demands that
the weight be stated. Texas & P. Ry. Co. v. Cuteman (App.) 14 S. W. 1069.

Where original carrier’s agent, pursuant to consignee’s letter, reshipped goods over
defendant railway, advising consignee thereof, held sufficient compliance with statute.
Ft. Worth & D. C. Ry. Co. v. Bone (Civ. App.) 195 S. W. 244,

Carrier held entitled to have bill of lading reformed to correct mistake. City Nat.
Bank of El Paso v. El Paso & N. E. Ry. Co. (Civ. App.) 225 S. W. 391,

5. Construction and operation of bill.—Mere fact that weighing of wheat was done
by a third person did not relieve carrier of liability when it delivered less quantity, where
it accepted such weight and entered it on the bill of lading. Baker v. H. Dittlinger Roller
Mills Co. (Civ. App.) 203 S. W. 798.

Where carrier proves that it delivered all the wheat received which was carefully
weighed and checked at destination when it was found to weigh less than the bill of lad-
ing states, the carrier is not liable for the discrepancy. Id.

Bill of lading having covered interstate shipment, its provisions and stipulations, un-
der consideration by court of Texas, must be construed and given such effect as given by
federal courts. Houston E. & W. T. Ry. Co. v. Houston Packing Co. (Civ. App.) 203 S. W,
1140.

A receipt taken by a carrier for goods is prima facie, but not conclusive, proof of de-
livery. Gulf, C. & 8. ¥. Ry. Co. v. Rosenthal Dry Goods Co. (Civ. App.) 207 S. W. 167,

Shipment from one state to another, is an ‘‘interstate shipment” as between carrier
and shipper, though the bill of lading indicated it was intrastate. Missouri, K. & T. Ry.
Co. of Texas v. Clement Grain Co. (Civ. App.) 211 S, W. 347,

Shipping receipt and bill of lading, held insufficient to establish delivery to the car-
rier of all the goods that were in the boxes when the owner, some time before, deliver-
ed them to the storage company for storage. Hines v. Warden (Civ. App.) 229 8. W. 957,

7. Negotiability and transfer of bill.—As to novation, see Guaranty State Bank of
Timpson v. Wm. D. Cleveland & Sons (Civ. App.) 195 S. W. 939,

Bank to which shipper of cotton by shipper’s order bills, indorsed and delivered to
bank with drafts on purchasers in favor of bank, bank crediting amount of drafts to ship-
per on books, held to have become vested with title as owner or pledgee. Hubbell, Slack
& Co. v. Farmers’' Union Cotton Co. (Civ. App.) 196 S. W. 681,

Indorsement held not a guaranty of payment of draft, nor the quantity or quality of
the goods, the fact that they exist, or the genuineness of the bill of lading. 7Tradesmen’s
State Bank v. Ft. Worth Elevators Co. (Civ. App.) 214 S. W. 656.

DBank acquiring title to draft with bill of lading attached, held entitled to proceeds
as against consignee compelled by Food Administration, to receive shipment not as guar-
anteed. F. A. Kadane & Co. v. Security Nat, Bank (Civ. App.) 219 S. W. 506,

Transfer of bill of lading with attached draft to bank, and giving of credit by bank
and drawing thereon by shippers, held to pass title of shipment. Officer v. F. & M. Nat.
Bank of Hobart (Civ. App.) 230 S. W. 226.

8. Bona fide purchasers.——Where a carrier issued a bill of lading, complying with
arts. 715, 716, in exchange for initial carrier’s bill of lading, routing over its lines to des-
tination, and same was transferred to an innocent purchaser for value, it became incon-
testable under art. 719, and the carrier was liable for loss of shipment by delayed trans-
portation, although it did not receive shipment until long after issue of bill of lading, be-
cause routing was changed without its knowledge. Missouri, K. & T. Ry. Co. of Texas
v. Clement Grain Co. (Civ. App.) 206 S. W. 126.

Plaintiff held an innocent holder for value of a bill of lading. Id.

“Where bill of lading issued by carrier and attached to draft drawn on purchaser of
carload indicated that shipment was intrastate carrier is estopped from asserting inter-
state character of shipment as against purchaser who paid draft without knowledge that
carload was originally shipped from another state. Missouri, K. & T. Ry. Co. of Texas
1. Clement Grain Co. (Civ. App.) 211 S. W 347.

Where drawee of drafts with forged bills of lading attached pays payee who is inno-
cent holder for value, it cannot thereafter, on discovering that goods have not been
shipped and that ills of lading are fictitious, recover its loss from payee. Howe Grain &
Mercantile Co. v. A. B, Crouch Grain Co. (Civ. App.) 211 S. V. 946.

‘Where bank, payee of drafts with bill of lading attached, upon receiving drafts gave
the drawer unconditional credit on its books for the amount of the drafts, the bank was
owner and holder of the drafts, and not merely the drawer’s collecting agent, though it
might have applied amount upon drawer’s pre-existing debt, or upon nonpayment might
have claimed right to charge amount back against drawer. Id.

Where drawer in transferring drafts to payee bank assigned bills of lading purporting
to be issued to drawer, bank, in forwarding drafts, with attached bills of lading, to drawee,
was not a guarantor of signatures attached to bills of lading. Id.

Connecting carrier issuing bill of lading for interstate shipment, held liable to inno-
cent purchaser, who paid draft, notwithstanding shipment was transported by another
carrier due to change in routing. Missouri, K. & T. Ry. Co. of Texas v. Plano Milling Co.
(Com. App.) 231 B. W. 100. .

9. Contracts for transportation.—Where seller authorized railroad to allow buyer to
inspect goods without advance payment of draft and delivery of bill of lading, without
stipulating in what particular place and manner the inspection should be made, the rail-
road did not violate instructions by placing the car containing the goods on the privately
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owned track of buyer adjacent to buyer’'s warehouse for the purpose of enabling buyer to
properly inspect goods. Pittman-Harrison Co. v. Fox Bros. (Civ. App.) 228 S. W. 579.

10. Authority of agents and employés.—A railroad station agent has authority
to contract to furnish freight cars at a certain time and place. Texas Midland R. R. v.
O'Kelley (Civ. App.) 203 S. W. 152,

‘Where a railroad’s agent exceeded authority in issuing bill of lading purporting to
bind the road to transport over connecting lines property it had not and never afterwards
acquired possessicn of, but the road, by attempting to perform, adopted its agent’s act, it
was liable for damage resulting from negligent failure to transport and deliver within
reasonable time. Chicago & G. W, Ry. Co. v. Plano Milling Co. (Civ. App.) 214 S. W. S33.

It was within the scope of the authority of a railroad’s agent to issue a bill of lading
binding it to take up a carload of corn from its connecting carrier and to continue the
carriage from its destination under bill of lading issued by the original carrier to a new
destination. Id.

12V,. Interstate shipment.—Where grain was shipped from Missouri to a point in
Texas, and the Texas purchaser, on paving the draft with hill of lading attached’ sold
the grain to a purchaser in another part of Texas, and defendant railroad company be-
fore arrival of the shipment issued a bill of lading for transportation to the new destina-
tion, that shipment was interstate. Missouri, K. & T. Ry. Co. of Texas v. Plano Milling
Co. (Com. App.) 231 S. W. 100.

13. Delivery to carrier.—Issuance of bill of lading by a carrier adds nothing to the
binding force of the contract of carriage, and verbal agreement to accept and transport a
ecar of designated freight, which is being loaded when the agreement is made, becomnes a
complete acceptance of the shipment when the loading is finished. Hines v. Steele (Civ.
App.) 224 S. W. 606, holding acceptance of shipment of cotton complete despite additional
loading.

14. Ownership, custody, and control of goods.—The owner of material may sue a car-
rier for delay during transit, although shipment was made in another’s name, Quanah,
A. & P. Ry. Co. v. Bone (Civ. App.) 199 8. W. 332.

The shipper of goods consigned to himself with draft attached to bill of lading. not
having parted with the ownership, may sue the carrier for delivering them to another
without payment of the draft. International & Great Northern Ry. Co. v. Kansas City
Produce Co. (Civ. App.) 200 S. W. 254.

Persons authorized to take possession of contents of car held to have sufficient pos-
session to authorize suit against carrier for conversion. Ft. Worth & D. C. Ry. Co. V.
‘W. A. Nabors Fruit Co. (Civ. App.) 200 S. W. 420.

‘When goods are delivered to a carrier at the point of delivery to be transported to
another point, they become the property of the buyver. ILee v. Gilchrist Cotton Oil Co.
(Civ. App.) 215 8. W, 977.

15. Transportation and delivery by carrier.——The consignee is obliged to accept goods
when duly tendered by carrier, although damaged in transportation if not rendered total-
ly valueless. Houston & T. C. Ry. Co. v. Iversen (Civ. App.) 196 S. W. 905,

Drafts attached to bills of lading amount to positive instructions to carrier to collect
before delivering goods. International & Great Northern Ry. Co. v. Kansas City Produce
Co. (Civ. App.) 200 S. W. 254,

Instructions for change in destination of freight must emanate from party who is real
owner, or one who has authority to divert; otherwise carrier alters destination at its peril.
Texas Midland R. Co. v. Cummer Mfg. Co. (Civ. App.) 207 S. W. 617.

16. Delay in delivery.—Where buyer accepted engines shipped by defendant by pay-
ing draft attached to bill of lading, railway company, and not defendant, was liable for
delay occurring thereafter., J. I. Case Threshing Mach. Co. v. Lochridge & Denny (Civ.
App.) 195 S. W, 266.

20. Presentment of bill of lading before delivery.—Where shipping company, knows-
ing Mexican law required delivery to custom house, induced plaintiff to ship lumber with
bill of lading with draft attached, agreeing to surrender lumber only on surrender of bill
of lading, and delivered lumber to custom house, which delivered it without bill of lading,
the company was liable for the loss. South Texas Lumber Co. v. Wolvin Line (Civ. App.)
199 8. W. 1129,

The carrier delivering goods shipped without production of the bill of lading and pay-
ment of the draft attached is liable for conversion. International & Great Northern Ry.
Co. v. Kansas City Produce Co. (Civ. App.) 200 S. W. 254.

Hepburn Act, see City Nat. Bank of El Paso v. El Paso & N. E. Ry. Co. (Civ, App.)
225 8. W. 391. i

21. Liability for failure or refusal to deliver.—Under the statute, a carrier is liable
for misdelivery made in good faith and without negligence, unless error was caused by
consignor, Missouri Iron & Metal Co. v. Texas & P. Ry. Co. (Civ. App.) 198 S. W. 1967,

Mere nondelivery of property lawfully in possession will not constitute conversion, as
})géﬂ‘se l&}_lsgel;e a demand and refusal. Panhandle & S. F. Ry. Co. v. Talmage (Civ. App.)

. A carrier which delivered cotton to a compress company instead of the named con-
signee, taking a receipt from it to hold it for the consignee, was guilty of a conversion
and liable for its destruction by fire while so held by the compress company. Hines v.
Jordan (Civ. App.) 228 S. W. 633.

‘Where, at the time of trial, railrosds had been returned to private ownership, the Di-
rector General is no longer a proper party to a cause of action for conversion, arising dur-
Ing federal control, but the action should proceed against the agent designated by the
President pursuant to Act Cong. Feb. 28, 1920. and the United States is not a proper
party except through said agent. Id,
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24, Actions for fallure to deliver or misdelivery—Sufficlency of evidence.—Evidence
that person to whom delivery was made acted for consignee partnership in transaetions
with consignor, etc. held prima facie proof of such person’s authority to receive goods.
Missouri Iron & Metal Co. v. Texas & P. Ry. Co. (Civ. App.) 198 S. W. 1067.

Evidence of market value of shipment of fruit, held insufficient to support recovery.
Ft. Worth & D. C. Ry. Co. v. W. A. Nabors Fruit Co. (Civ. App.) 200 S. W. 420.

In action by consignee of hay against railroad for damages from failure to permit ade-
quate inspection, evidence held te show notation on bill of lading. ‘‘Allow inspection,” is
universally understood by shippers and railroads to mean side-door inspection. Houston,
B. & W. T. Ry. v. Rateliff (Civ. App.) 202 S. W. 525.

Evidence held insufficient to prove that the goods taken under attachment were those
shipped by plaintiff. Gulf, C. & S. F. Ry. Co. v. McKie (Civ. App.) 217 8. W. 737.

In an action involving issue of whether shipper had instructed railroad to deliver
shipment, evidence held to sustain finding for shipper. St. Louis Southwestern Ry. Co.
of Texas v. Waskom Coal Co. (Civ. App.) 220 S. W. 280,

Finding that the consignee did not waive misdelivery held warranted. Hines v. Jor-
dan (Civ. App.) 228 S. W. 633.

25, —— Damages.—The market value of goods at the time and place of conversion
is the measure of damages. International & Great Northern Ry. Co. v. Kansas City Prod-
uce Co. (Civ. App.) 200 S. W. 254; Panhandle & S. F. Ry. Co. v. Talmage (Civ. App.) 206
S. W. 862.

28. Loss or Injury to goods.—Railroad held not liable for loss of oil by reason of the
valve being open when the top of tank was removed at destination; the tank being filled
by plaintiff. Houston & T. C. R. Co. v. Oriental Oil Co. (Civ. App.) 198 S. W. 601.

‘Where precooling of refrigerator cars took place after delivery of fresh vegetables to
carrier, negligence in precooling and icing cars is attributable, not to shipper, but to car-
rier. Wells Fargo & Co. v. Sprague (Civ. App.) 199 S. W. 637.

Common carrier is not insurer against injury occasioned by the fault of complaining
party. Gulf, C. & S. F. Ry. Co. v. Persky (Civ. App.) 200 S. W. 606.

If a carrier receives the quantity of wheat stated in the bill of lading, and delivers a
less quantity, it is liable for the difference. Baker v. H. Dittlinger Roller Mills Co. (Civ.
App.) 203 S. W. 798.

‘When a common carrier receives goods for shipment, it insures their delivery in ac-
cordance with bill of lading, unless the loss is occasioned by act of God, or of a public,
enemy, or by reason of inherent defect or vice of goods or animals, or on account of
fault of consignee. Mistrot-Calahan Co. v. Missouri, XK. & T. Ry. Co. of Texas (Civ. App.)
209 S. W. 775. ° .

Carrier on changing routing of shipment without notation on bill of lading, held not
an insurer of arrival in good condition at new destination. Chicago & G. W. Ry. Co. v.
Plano Milling Co. (Civ. App.) 214 S. W. 833, holding connecting carrier’s delay proximate
cause of injury.

27. —— Character and value of goods.—A carrier is not liable for injury to a ship-
ment because of the inherent vice of the article. Hines v. First Guaranty State Bank
of Aubrey (Civ. App.) 230 S. W. 764; Gulf, C. & S. F. Ry. Co. v. Persky (Civ. App.) 200 S.
‘W. 606; Cleburne Peanut & Products Co. v. Missouri, K. & T. Ry. Co. of Texas (Com,
App.) 221 S. W, 270, reversing judgment (Civ. App.) 184 S. W. 1070.

Railroad accepting perishable goods requiring cars and equipment of a peculiar kind,
undertakes, in the absence of some fact changing the nature of the undertaking, that it
has such cars and equipment, and that it will properly use them in the transportation of
such property. Ft. Worth & D. C. Ry. Co. v. Strickland (Civ. App.) 208 S. W. 410.

30. —— Commencement, duration, and termination of llability.—Delivery of cotton
to carrier for transportation held sufficient to make its liability as a carrier attach at
the time of fire. Gulf, C. & S. F. Ry. Co. v. Anderson, Clayton & Co. (Civ. App.) 212 S.
W. 814: Galveston, H. & S. A. Ry. Co. v. Compania Hulera de Monclova (Civ. App.) 204
S. W. 236; Sugarland Ry. Co. v. Dew Bros. (Civ. App.) 212 S. W. 190; Gulf, C. & S. F.
Ry. Co. v. Anderson, Clayton & Co. (Civ. App.) 212 S. W. 814; Hines v. Steele (Civ. App.)
224 S. W. 606.

Ordinarily a carrier’s liability for injury to a shipment will cease when goods are
refused by consignee, although damaged. Houston & T. C. Ry. Co. v. Iversen (Civ. App.)
196 S. W. 908.

If carload of apples was not rendered worthless in transit, it was consignee’s duty
to accept on arrival, and if he wrongfully refused, he should suffer loss incident to fur-
ther holding of apples until ihey could be legally disposed of by railway. Quanah, A. &
P. Ry. Co. v. Novit (Civ. App.) 199 S. W. 496. '

Where something required by law, or contract, remains to be done by the shipper
after the goods are put into the hands of the carrier, before they are transported, the
carrier does not become lianle until the goods are ready for shipment, a rule which
does not require the shipper to give notice that the shipment is ready for transportation,
where the carrier has already been informed that it will be by the time the carrier can
move, and has agreed to transport it. Hines v. Steele (Civ. App.) 224 S. W. 606.

Where cattle have been placed in defendant’s pen for immediate shipment over de-
fend.ant’s railroad, and part of them have actually been placed on the cars, the cattle
are in the custody of defendant as a carrier, and not as a warehouseman. Gulf, C. & S.
F. Ry. Co. v. Trawick, 80 Tex. 270, 15 S. W. 568.

Where a seller of wheat shipped it .by rail to his order, with a draft and bill of lading
attached, and the carrier delivered it to a wharf company, which was the agent of the
purchaser authorized to receive it, the carrier thereafter owed no legal duty relative to
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the protection of the wheat. Ft. Worth Elevators Co. v. Keel & Son (Civ. App.) 231
S. W. 481.

31. ——- Deviation.—Where agent of carrier consented to cause diversion of ship-
ment and secured change in destination, and by negligently giving erroneous directions
concerning consignee caused loss, carrier was liable. Texas Midland R. Co. v. Cummer
Mfg. Co. (Civ. App.) 207 S. W. 617 holding on rehearing that failure of carrier correctly
to designate new consignee was not proximate cause of loss.

32. Directions of shipper.—When shipment is in charge of owner’s representa-
tive, and carrier obeys his instructions, it is not liable for resultant damage. Gulf, C. &
S. F. Ry. Co. v. Persky (Civ. App.) 200 S. W. 606.

35, —— Act of God, vis major, or inevitable accident.—An act of God, which releases
carrier, is one resulting from such force in nature as could not reasonably have been
foreseen and provided against (Words and Phrases, vol. 1, p. 118). Mistrot-Calahan Co. v.
Missouri, K. & T. Ry. Co. of Texas (Civ. App.) 269 8. W, 775, holding carrier liable for
loss of goods, where, after storm had begun and water was vising, carrier could by use
of reasonable diligence have removed goods to a place of safety.

Storm held proximate cause of loss of shipment by fire. Ft. Worth Elevators Co. v.
Keel & Son (Civ. App.) 231 S. W, 481.

40, Action for loss or injury—Sufficiency of evidence.—Evidence held insufficient to
show negligence on the part of a carrier. Hines v. First Guaranty State Bank of Aubrey
(Civ. App.) 230 S. W. 764; Galveston, H. & S. A. Ry. Co. v. John Muennink & Son (Civ.
App.) 195 S. W. 613; Texas Midland R. Co. v. Cummer Mfg. Co. (Civ. App.) 207 S. W. 617.

Evidence held to show that defendant, sued for the loss of cotton by fire, had ac-
cepted such cotton for transvortation, to initiate liability as carrier. . Sugarland Ry. Co.
v."Dew Bros. (Civ. App.) 212 S. W. 190; Hines v. Steele (Civ. App.) 224 S. W. 606.

Evidence held suflicient to eslablish consignee’s contention as to destination of goods
shipped. Quanah, A. & P. Ry. Co. v. Warren (Civ. App.) 198 S. W. 814, 816.

Evidence held to show that side-door inspection of hay was permitted consignee, a
reasonable inspection under custom. FHouston, E. & W. T. Ry. v. Ratecliff (Ci®. App.)
202 S. W. 525,

Evidence held insufficient to show that there was no leakage in a car carrying wheat.
Baker v. H. Dittlinger Roller Mills Co. (Civ. App.) 203 S. W. 798.

The requirement that the consignee to recover for loss of goods must show that they
were delivered to the carrier does not require the proof to be such as to shut out every
possibility of error, but reqguires only such proof as will convince a reasonable man.
Gulf, C. & S. F. Ry. Co. v. Rosenthal Dry Goods Co. (Civ. App.) 207 S. W. 167, holding
proof sufficient,

Evidence held to show carload of rice became wet and was damaged during trans-
portation. Texas & N. O. R. Co. v. Pipkin (Civ. App.) 209 S. W. 7517.

Evidence held to show compress company was defendant’s agent for receiving and
l‘l?)vadsi?f cotton. Gulf, C. & S. F. Ry. Co. v. Anderson, Clayton & Co. (Civ. App.) 212 S.

. In action for loss of goods by fire while awaiting transportation, plaintiff makes a
prima facie case of negligence by proof of delivery of the goods to the carrier and non-
delivery by the carrier at destination. Brass v. Texarkana & Ft. Smith Ry. Co., 110 Tex.
281, 218 S. W. 1040.

Testimony that goods were delivered by warehousemen to initial carrier in good
order, coupled with a bill of lading acknowledging receipt of the goods apparently in good
Orqer, was sufficient to show delivery to initial carrier in good order. Baker v. Lyons
(Civ. App.) 218 S. W. 1090.

Evidence held to support judgment for shortage in coal delivered. Payne v. White
House Lumber Co. (Civ. App.) 231 S. W. 417.

41, —— Damages.—Where injury to goods in transit does not render them worth-
less, the shipper refusing to accept them, while not entitled to recover their value, may
rsec$e;1£9,r the injury. Patterson & Roberts v. Quanah, A. & P. Ry. Co. (Civ. App.) 195

Carrier notified that delay would cause plaintiff’s employés to be idle, held liable for
specnalldamages. Quanah, A. & P. Ry. Co. v. Bone (Civ. App.) 199 S. W. 332.

Raxlroad may set off amount due as freight charges. Quanah, A. & P. Ry. Co. v.
Novit (Civ. App.) 199 S. W. 496.

In action for damages to carload of apples, measure of damages is difference in mar-
ket value of apples in condition in which they arrived and value at time and in condition
they would have arrived but for carrier's negligence, Id.

Where plqintiff did not receive carload of apples in damaged condition, so that ex-
bense of retailing was not incurred, market value of apples, if sold at retail, was not
proper measure of recovery from railroad. Id.

s tlln an a‘ctlon for damages from delay or detention, the actual injury to the property
i € measure of damages. Panhandle & S. F. Ry. Co. v. Talmage (Civ. App.) 206 S. W.

- .
refu?e](;eie railroad hgd no notice of any special or contract price and the consignee buver
G 0 accept shipment because not delivered within a reasonable time, held that
o thbes sust?.ined })y sel]gr and consignor was the difference between the market value
theire gm;{ds Including freight charges at the time they should have been delivered and
e 'ma_r et value a}t the time plaintiff afterwards disposed of them. Houston & T. C. R
0. v. Westbury (Civ. App.) 208 S. W. 383, ‘ '
The measur

value at d e of damages for loss of household goods is their actual or reasonable

estination as distinguished from a fanciful or sentimental value. Hines v.
22 SvPP.V.8.01v.81.TEX.—11 161
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Warden (Civ. App.) 229 S. W. 957. See, also, St. Louis Southwestern Ry. Co. v. Cox
(Civ. App.) 221 S. W, 1043.

‘When household goods in use are injured while being transported by a carrier, the
measure of damage is the difference in the actual value just prior to and just subsequent
to the injury. Empire Transfer & Storage Co. v. Botto (Civ. App.) 232 S. W. 347.

Art. 711. [323] [281] Liability as warehousemen, etc.

Carrier as warehouseman.—Railroad held liable, as a carrier, and not as warehous‘e-
man. Galveston, H. & S. A. Ry. Co. v. La Tolteca Cia de Cemento Portland, S. A. (Civ.
App.) 204 S. W, 1016; Sugarland Ry. Co. v. Dew Bros. (Civ. App.) 212 8. W. 190.

Where a carrier repaired automobile injured in shipment, and consignee then re-
fused to accept it, the comvany thereafter held it only as warehouseman. Houston &
T. Ry. Co. v. Iversen (Civ. App.) 196 S. W. 908.

Carrier becoming a warehouseman is liable as such for permitting a shipment to
remain in a leaky car. though the carrier has no depot or warehouse at the place ot
destination. Hines v. First Guaranty State Bank of Aubrey (Civ. App.) 228 S. W. 668.

Under this and the next article, an initial carrier who contracts to transport the
goods to destination and there deliver to consignee ig liable as warehouseman for dam-
ages to goods while remaining in the car in which they were shipped, after their trans-
portation by a connecting carrier. Id.

Cotton compress as agent.—Where a railroad without a suitable warehouse unloaded
cotton at a compress company’s warehouse, and placed it in charge of the manager, the
compress company was the agent of the railroad, and the negligence of its employés
causing destruction of the cotton by fire is attributable to the railroad. Wichita Valley
Ry. Co. v. Golden (Civ. App.) 211 S. W. 465. -

Consignees of cotton by rail were bound by the custom and usage of the railroad in
making delivery of cotton at a compress company’s warehouse. Id.

Notice.—Under arts. 281, 282, a railroad company remains liahle as a common carrier
for godds not discharged from its car, though a third person has agreed with the con-
signee to unload them, and the car is at the place of discharge; there being no agree-
ment by the consignee to receive the gonods on the car, and no notice, or diligence to
give notice, of the arrival of the car at that place. Missouri Pac. Ry. Co. v. Haynes, 72
Tex. 175, 10 S. W. 398.

Written notice to the consignee of goods from the carrier of their arrival is not
necessary, where the consignee has actual notice of the fact. Wichita Valley Ry. Co. v.
Golden (Civ. App.) 211 S. W, 465.

The carrier issuing a through bill of lading which, under this article, makes it liable
until the goods are delivered, may bind itself to transport beyvond its own line under
article 731, but its liability as carrier is limited under article 712, if it uses due dili-
gence to notify the consignee and the goods are not taken by the consignee within a rea-
sonable time after such notice, after which time the carrier is liable only as warehouse-
man. Hines v. First Guaranty State Bank of Aubrey (Civ. App.) 228 S. W. 668.

Where the consignee’s agent was notified of the arrival of the goods but did not at-
tempt to remove the goods for four days thereafter, a reasonable time for removal had
expired, and the carrier was liable only as warehcuseman, I1d.

Art. 712. [324] [282] Diligence as to delivery.

Notice.—See notes under art. 711.

Consignee of cotton who intends to sell it to other dealers at destination, cannot hold
railroad to strict liability as carrier after due notice that it had been unloaded at com-
press company’s warehouse, when he fails to show any effort to relieve the railroad of
its responsibility; the railroad being liable under art. 712, only as a warehouseman.
Wichita Valley Ry. Co. v. Golden (Civ. App.) 211 8. W. 465. See, also, Hines v. First
Guaranty State Bank of Aubrey (Civ. App.) 228 S. W. 668.

Art. 713. [325] [283] Shall forward in good order, etc.

Commencement of llability as carrier.—See note 30 under art. 710.

After cattle have been delivered to and accepted by a railroad company for immediate
shipment, the company is liable as a common carrier for damages to the cattle from
the time of delivery to it, though statute provides that the shipment shall be considered
as having commenced from the time of signing the bill of lading (East Line & R. R. Ry.
Co. v. Hall, 64 Tex. 615, followed. Texas & P. Ry. Co. v. Nicholson, 61 Tex. 495, and Gulf,
C. & S. F. Ry. Co. v. McCorquodale, 71 Tex. 46, 9 S. W. 80, distinguished). International
& G. N. R. Co. v. Dimmit County Pasture Co., 5 Civ. App. 186, 23 S. W. 754,

Art. 714. [326] [284] Shall feed and water live stock.

Duty and liability of carrier in general.—If the stock is transported in cars not prop-
erly constructed for feeding and watering, then it becomes the duty of the carrier to
furnish places where the stock may be unloaded, watered, and fed, without injury, in
any kind of weather. International & G. N. Ry. Co. v. McRae, 82 Tex. 614, 18 S. W. 672,
27 Am, St. Rep. 926.

The term “fill,”” used in relation to shipments of live stock, means feeding and wa-
tering stock just prior to sale so as to increase their weight and thus enhance their
value. Texas & P. Ry. Co. v. West Bros. (Com. App.) 207 S. W. 918,

‘Where railroad’s agents, knowing that train was delayed, refused to permit shipper
to unload stock for feed and water, and where hecause of such refusal the stock stood in
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cars at certain station for about 17 hours without water, the railroad was negligent,
even though the delay was unavoidable. Kansas City, M. & O. Ry. Co. of Texas v. Cliett
(Civ. App.) 216 S. W. 682.

Sufficiency of evidence.—The evidence should clearly establish the grounds for the
recovery of penalty. Good v. Galveston, H. & S. A. Ry. Co. (Sup.) 11 S. W. 854, 4 L. R.
A, 801, holding evidence insufficient.

CHAPTER TWO

BILLS OF LADING CERTIFIED, ETC.

Art.
715. Certain common carriers, etc., to is- 720. Carriers liability in case of delivery
sue bills of lading and certify, etc. of goods without taking up, etc., “or-
716. Requisites, etc. der” bill of lading.
719. Bills of lading issued by authorized 724. Duties and powers of railroad com-
agent, to be held act of carrier, ete.; mission,
liability thereon; effect of certifi-
cate, etc.

Article 715. Certain common carriers, etc., to issue bills of lading
and certify, etc.

Cited, Chicago & G. W. Ry. Co. v. Plano Milling Co. (Civ. App.) 214 S. W. 833.

Bills of lading.—Missouri, K. & T. Ry. Co. of Texas v. Clement Grain Co. (Civ. App.)
206 S. W, 126; notes under art. 710.

Art. 716. Requisites, etc.

Bill of lading.—See Missouri, K. & T. Ry. Co. of Texas v. Clement Grain Co. (Civ.
App.) 206 S. W. 126.

Connecting carriers.—See Ft. Worth & R. G. Ry. Co. v. Jones (Civ. App.) 212 S. W.
552; notes under art. 731.

Art. 719. Bill of lading issued by authorized agent, to be held act of
carrier, etc., liability thereon; effect of certificate, etc.

Cited, Chicago & G. W. Ry. Co. v. Plano Milling Co. (Civ. App.) 214 S. W. 833.
Negotiabllity and transfer.—See notes under art. 710.

Rights of innocent purchaser. Missouri, K. & T. Ry. Co. of Texas v. Clement Grain
Co. (Civ. App.) 206 S. W. 126.

. Art. 720. Carrier’s liability in case of delivery of goods without tak-
Ing up, etc., “order” bill of lading.

Delivery by carrier.—See notes under art. 710.

If a shipment be under a shipper’s order bill of lading, it is a conversion by carrier
to turn the car over to the consignees before payment of the draft. Patterson & Roberts
V. Quanah, A, & P. Ry. Co. (Civ. App.) 195 S. W. 1163,

Art. 724. Duties and powers of railroad commission.
Cited, Chicago & G. W. Ry. Co. v. Plano Milling Co. (Civ. App.) 214 S. W. 833.

CHAPTER THREE

DISPOSITION OF UNCLAIMED OR PERISHABLE PROPERTY
’BY CARRIERS

Art, Art.

725. Unclaimed freight may be sold, when 729. Carriers shall sell perishable prop-

. and how. erty, when.
726. Notice of such sale.

Article 725. [327] [285] Unclaimed freight may be sold, when
and how, :
See Ball v, Beaty (Civ. App.) 223 S. W. 552,
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Art. 726. [328] [286] Notice of such sale.

See 1918 Supp., arts. 601614-60161%c, as to newspaper publication instead of posting.
Ball v. Beaty (Civ. App.) 223 S. W, 552.

Conversion.—A sale of a shipment of goods as perishable, without the statutory no-
tice is a conversion. Patterson & Roberts v. Quanah, A, & P. Ry. Co. (Civ. App.) 195
S. W. 1163; Ft. Worth & D. C. Ry. Co. v. W. A, Nabors Fruit Co. (Civ. App.) 200 S. W.
420.

Art. 729. [331] [289] Carrier shall sell perishable property, when.

Conversion.—If goods shipped be perishable, and the carrier sells in conformity with
the statute, it is not liable for conversion if it tenders the balance of proceeds of sale,
after deauction for demurrage and advertising charges. Patterson & Roberts v. Quanah,
A. & P. Ry. Co. (Civ. App.) 195 S. W. 1163.

A verdict for carrier should not be permitted, it appearing it sold the goods under
the statute as to perishable property, and, after demurrage and advertising charges,
has a balance belonging to plaintiff. Id.

Sale without statutory notice is. a convercion. Ft. Worth & D. C. Ry. Co. v. W. A,
Nabors Fruit Co. (Civ. App.) 200 S. W. 420,

CHAPTER FOUR
CONNECTING LINES OF COMMON CARRIERS

Art. Art.
731. Connecting lines of common carriers 732. Liability of such connecting lines.
defined.

Article 731. [331a] Connecting lines of common carriers defined.
—AIll common carriers in this State, over whose transportation lines, or
parts thereof. is transported any freight, baggage or other property re-
ceived by either of such carriers for shipment or transportation between
points in this State, on a contract for carriage recognized, acquiesced in,
or acted upon by such carriers shall, with respect to the undertaking and
matter of such transportation be considered and construed to be connect-
ing lines; and such lines shall be deemed and held to be agents of each
other, each the agent of the others, and all the others the agents of each.
and shall be deemed and held to be under a contract with each other and
with the shipper, owner and consignee of such property for the sage and
speedy transportation thereof from point of shipment to destination;
and such contract as to the shipper, owner or consignee of such property
shall be deemed and held to be the contract of each of such common car-
riers. 'The provisions of this Act shall apply whether the routine of
such freight, baggage or other property be chosen by the owner or his
agents, or by the initial carrier to whom such property is delivered and in
any suit brought hereunder, the rights, duties, liabilities of the parties
shall be determined by the initial contract executed by and between the
owner, shipper or his or her duly authorized agents and the initial car-
rier, unless it be proved that a subsequent contract supported by a val-
uable consideration moving to the owner or shipper, in addition to that
of the initial contract, was executed by such owner, shipper or his or
their duly authorized agents with a subsequent connecting carrier hand-
ling the shipment, and the transportation of a caretaker shall not be
deemed to be such valuable consideration. In any of the courts of this
State, any bill of lading, waybill, receipt, check or other instrument is-
sued by either of such carriers, or other proof showing that either of
them has received such freight, baggage or other property for shipment
or transportation, shall constitute prima facie evidence of the subsist-
ence of the relations, duties and liabilities of such carrier as herein de-
fined and prescribed, notwithstanding any stipulations or attempted stip-
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ulations to the contrary by such carrier, or either of them and any stipu-
lation contained in any contract contrary to any of the provisions of this
Act shall be void. [Acts 1895, p. 186, § 1; Acts 1919, 36th Leg., ch. 165,

§1.]

Took effect 90 days after March 19, 1919, date of adjournment.

Through shipment and duties and liabilities of initlal carriers in general.—Shipment
having been on a through bill of lading, each of the carriers is responsible for damages
to the goods in transit. Patterson & Roberts v. Quanah, A. & P. Ry. Co. (Civ. App.) 195
S. W. 1163.

In action against carrier for refusing to forward goods via a connecting line, an er-
roneous statement of route in billing does not excuse defendant, who knew such state-
ment was erroneous and refused to forward for other reasons. Quanah, A. & P. Ry.
Co. v. Bone (Civ. App.) 199 S. W. 332.

Carrier was liable for negligence in diverting shipment, resulting in loss of the goods,
though negligence of agent was not sole cause of loss, but concurred with that of con-
necting carrier., Texas Midland R. Co. v. Cummer Mfg. Co. (Civ. App.) 207 S. W. 617.

In suit against initial carrier for damages to shipment of cattle, held, there was
no ‘“through shipment’’ within the statute. Galveston, H. & 8. A. Ry. Co. v. Lock (Civ.
App.) 209 S. W. 181.

A bill of lading in which the blanks left for stations named on the railroad company’s
line were not filled, held a contract for through shipment between points within the
state within the meaning of the statute, notwithstanding the bill provided it was not
to be treated as a through shipment to a point off company’s road. Misscuri, K. & T. Ry.
Co. of Texas v. Baker Bros. (Civ. App.) 210 S. W. 244,

Bill of lading, showing destination of live stock beyond issuing carrier's own line
held not to bind carrier to transport shipment beyond its own lines. ¥t. Worth & R. G.
Ry. Co. v. Jones (Civ. App.) 212 S. W. 552.

Where a connecting carrier transporting a shipment of live stock delivers it to an-
other road acting as its agent, and not as a connecting carrier, to be switched to stock-
yards for unloading at destination, the initial carrier is liable for injuries sustained dur-
ing such switching operations; the destination of the shipment being the stockyards,
and not the railroad yards. Rio Grande, E. P, & S. F. R. Co. v. Kraft & Madero (Civ.
App.) 212 S. W. 981, .

A carrier should notify a shipper of stock of a crowded and congested condition at a
connecting point which would cause delay in shipments, and, failing to do so, such
congested condition would be no excuse for delay in shipment. Ft. Worth & R. G. Ry.
Co. v. Hasse (Civ, App.) 226 S. W. 448.

Carrier, having contracted to deliver a shipment of stock to certain parties at a cer-
tain point,' could not delegate its duty to provide proper facilities for delivering the sfock
in question to a switching company and thereby escape liability for the negligence of
the switching company, under art. 6687. Id.

Switching company, although a transportation company, held not a connecting car-
rier. Id.

Where carrier undertook transportation and delivery of stock at a certain point and
employed a switching company as its agent and instrumentality to make the delivery,
the switching company was its agent for whose negligence it was as much liable as
for negligence occurring on its own line, and it was liable for damages to the cattle and
loss occasioned by unreasonable delay. Id.

Liability as warehouseman. Hines v. First Guaranty State Bank of Aubrey (Civ.
App.) 228 S. W, 668.

Rights, duties and liabilities of connecting and terminal carriers.—Shipper not bound
by waybill made out for the convenience of connecting carrier. Quanah, A. & P. Ry. Co.
v. Warren (Civ. App.) 198 S. W. 814, 816.

Connecting carrier by acting on bill of lading for a through shipment issued by the
initial carrier, receiving the goods, and not issuing a bill of lading of its own, inakes it
its own. International & Great Northern Ry. Co. v. Kansas City Produce Co. (Civ.
App.) 200 S. W. 254,

Where cattle were shipped by initial carrier and other connecting carrier, the initial
;arrier was liable for the entire damages sustained in the shipment; but each of the
connecting carriers was liable only for such damages as may have resulted in conse-
guence of its own negligence. Ft. Worth & D. C. Ry. Co. v. Hill (Civ. App.) 213 S. W.

52.

To recover from a terminal carrier damages caused by preceding carriers, plaintiff
must show shipment on a contract for through carriage, recognized, acquiesced in, or
:‘StefM\;DOn by the carriers. St. Louis Southwestern Ry. Co. v. Cox (Civ. App.) 221 S.

A terminal carrier was not liable at common law for shortage in the quantity of oats
in a car as stated in a diversion order issued by it on the original bill of lading, where
the loss occurred before the car was delivered to it, and it is not made liable for such
loss by any statute, whether the shipment was interstate or intrastate. Lancaster v.
Smith (Civ. App.) 226 S. W. 460.

.~ Notice of special damages.—Under the statute, notice to initial carrier that hogs
shipped on through bill of lading areto be exhibited binds connecting carrier. Kansas
City, M. & O. Ry. Co. v. Bell (Civ. App.) 197 S. W. 322,
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Under joint contract for shipment of hogs, knowledge of one carrier that they are
for exhibition purposes binds other. Id.

The -statute is inapplicable to carrier transporting hogs under separate contract,
and such carrier is not bound by knowledge of carrier from whom it received shipment.
—Id.

Interstate commerce.—On the adoption of the Carmack Amendment to the Interstate
Commerce act (U. 8. Comp. St. §§ 8604a, 8604aa), all laws and regulations of the various
states affecting interstate transportation of freight were superseded, and the federal ron-
trol under the amendment became exclusive. Missouri, K. & T. Ry. Co, v, Miller (Civ.
App.) 211 S, W, 543,

The terminal carrier cannot waive provision as to damages of the standard form bill
of lading issued as required by an order of the Interstate Commerce Commission pursu-
ant to the Carmack Amendment of the Interstate Commerce Act (U. S, Comp. St. §§
8604a, §604aa). Houston & T. C. R. Co. v. Reichardt & Schulte Co. (Civ. App.) 212 S,
W. 208.

Consignees held entitled to recover from terminal carrier for damage only on bhasis
stipulatea by bill of laaing.

Terminal carrier held reouired to respond only for such damages as occurred
to the shipment on its own line. Id.

Consignees’ damages must be apportioned. 1Id.

Where a shipment of live stock is interstate, the terms of the original bills of lading
issued by the initial carrier cover the entire transportation and the liability of the initial
carrier, notwithstanding that new bills of lading are issued by the connecting carrier. Rio
Grande, . P. & S. F. R. Co. v. Kraft & Madero (Civ. App.) 212 S. W. 981.

Interstate shipment, see Quanah, A. & P, Ry. Co. v. Collier (Com. App.) 215 S. W.
838.

Railway Company paying for such switching services, and issuing a through bill of
lading to the shipper held the initial carrier, within the Carmack Amendment to the In-
terstate Commerce Act (U. S. Comp. St. §§ 8604as 8604aa), and was liable for damages
to the shipment in transit. Houston E. & W. T. Ry. Co. v. Houston Packing Co. (Civ.
App.) 221 S. W. 316.

Limitation of liability to carrier’s own line.—Where a road acting as agent of initial
carrier switched shipment of poultry from initial carrier’s tracks at destination to place
of business of shipper, the initial carrier was liable, for damage from delay and rough
handling in switching, though bill of lading limited liability to damage on own line.
Panhandle & S. F. Ry. Co. v. Wright-Herndon Co. (Civ. App.) 195 S. W, 216.

A shipper’s order bill of lading which provided that the rights of shipper and all
carriers transporting the grain were to be fixed thereby as to the entire transportation
between points necessitating the use of two connecting lines, is a ‘“‘through bill of lad-
ing,”” within the statute making carriers jointly liable, notwithstanding it stipulates oth-
erwise, Ft. Worth & D. C. Ry. Co. v. Kemp (Civ. App.) 207 S. W. 605,

‘Where defendant initial carrier, which refused to enter into contract for through ship-
ment, required a contract limiting liability to damage occurring on its own lines, and
agreed only to transport to the end of its lines, there could be no recovery for loss or
injury occurring on lines of connecting carrier. Galveston, H. & S. A. Ry. Co. v. Lock
(Civ. App.) 209 S. W. 181,

Initial carrier may limit its liability for damages to loss or injury to shipments oc-
curring on its own line of railway, Id.

Where live stock was shipped over the lines of connecting carriers, but each carrier
made an independent contract with the shipper, the initial carrier, limiting its liability
to its own line, was not liable for damages accruing upon the lines of the connecting
carriers. Chicago, R. I. & G. Ry. Co. v. Hallam (Civ. App.) 211 S. 'W. 809.

Initial carrier held liable for connecting carrier’s negligent failure to promptly notify
consignee of car’s arrival notwithstanding a contrary stipulation in bill of lading. Gai-
veston, H. & S. A. Ry. Co. v. Zemurray (Civ. App.) 215 S. W. 157.

Where cattle were shipped over three lines under a contract that ‘‘the carrier shall
not be held or deemed liable for anything in connection with said stock beyond its own
line of road. and in no event shall one carrier be liable for the negligence of another.”
such contract “‘to inure to the benefit of all carriers,’” the liability of a connecting car-
rier was confined to such damages as might result from its own negligence, and there
was no joint liability. Panhandle & S. F. Ry. Co. v. Clarendon Grain Co. (Civ. App.)
215 S. W. 866.

The initial carrier was liable for the entire damage, where cattle were lost while the
shipment was in its hands and there was shrinkage by reason of delay on all of the lines.
Id. .o
‘Where initial carrier limited its liability to damage occurring on its line and did not
receive goods on through contract, it was not jointly liable under the statute with con-
necting carriers for damages to shipment during transportation; art. 1830, subd. 25, pro-
viding for apportionment of damage between the carriers, being applicable in such case.
Crenwelge v. Ponder (Com. App.) 228 S. W. 145,

Pleading.—See notes under art. 1827,

Sufficiency of evidence.—Terminal carrier’'s O. K. on goods received from connecting
carrier, the same being damaged when received by counsignee, held to show that damage
occurred while goods were in terminal carrier’'s possession. Ft. Worth & D. C. Ry. Co.
v. Bone (Civ. App.) 195 S. W. 244,

In action for damages to horses shipped, from rough handling and delay, evidence
held to sustain verdict against initial carrier as well as connecting carriers. Galveston,
H. & 8. A. Ry. Co. v. Gibbons (Civ. App.) 202 S. W. 352.
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Art. 732, does not relieve party suing of the burden of alleging and proving the negli-
gence of other connecting line upon which the cause of action is based. Ft. Worth & R.
G. Ry. Co. v. Jones (Civ. App.) 212 8. W. 552,

In an action against an initial carrier for connecting carrier's negligent delay in de-
livery of a car of fruit, evidence held sufficient. Galveston, H. & S. A. Ry. Co. v. Zemur-
ray (Civ. App.) 215 S. W. 157,

Art. 732. [331b] Liability of connecting lines.—For any damage
for injury or damage to, or loss or delay of, any freight, baggage or oth-
er property sustained anywhere during the transportztion over connect-
ing liens or either of them, as contemplated and defined in the next pre-
ceding Article of this Chapter, either or all of such connecting carriers as
the person or persons sustaining such damage may elect to sue therefor
in this State, shall be held liable to such person or persons. The provi-
sions of Article 1830, subdivision 25 of the Revised Civil Statutes of 1911,
allowing an apportionment of damage, shall not be applicable to suits
brought by such person or persons under the provisions of this Act, ex-
cept upon the plaintiff’s request. Any carrier or carriers held liable un-
der the provisions of this Act, shall be entitled in a proper subsequent
action to recover the amount or any loss, damage or injury it has been
required to pay under this Act, from the carrier or carriers through
whose negligence, the loss, damage or injury was sustained, together
with all costs of suit; and for the purpose of such recovery, it shall only
be necessary that the carrier against whom judgment was had to show,
which carrier or carriers caused the loss or damage and produce satisfac-
tory evidence, that the judgment rendered against it has been paid; and
in this latter action between the carriers, the provisions of Article 1830,
subdivision 25 shall be applicable. [Acts 1895, p. 186, § 2; Acts 1919,
36th Leg., ch. 165, § 2.]

See Kansas City, M. & O. Ry. Co. v. Bell (Civ. App.) 197 S. W. 322; Ft. Worth & D.
C. Ry. Co. v. Kemp (Civ. App.) 207 S. W. 605; Galveston, H. & S. A. Ry. Co. v. Lock
(Civ. App.) 209 S. W. 181; Chicago, R. I. & G. Ry. Co. v. Hallam (Civ. App.) 211 S. W.
§09; Ft. Worth & R. G. Ry. Co. v. Jones (Civ. App.) 212 S. W. £2L, Galveston, H. & S. A.
Ry. Co. v. Zemurray (Civ. App.) 215 S. W. 157; St. Louis Southwestern Ry. Co. v. Cox
(C;\g A{)rp.)6221 S. W, 1043; Hines v, First Guaranty State Bank of Aubrey (Civ. App.)
228 8. W, 668. .

CHAPTER FIVE

PIPE LINES

Article 73214, Certain persons, etc., declared to be common carriers.

Right of way.—Corporations operating public pipe lines being common carriers may
use way reserved in plat and deed. Gulf Sulphur Co. v. Ryman (Civ. App.) 221 S. W. 310,
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TITLE 21

CERTIORARI
Chap. Chap.
1. Certiorari to the County Court. 2. Certiorari to Justices' Courtas.

CHAPTER ONE
CERTIORARI TO THE COUNTY COURT

Art. Art.

733. Certiorari to county court, issued 739. Citation as in ordinary cases. '
when. 740. Trial de novo, judgment to be certl-

734. Application for. fied below.

Article 733. Certiorari to county court, issued when.

Cited, United States Fidelity & Guaranty Co. of Baltimore, Md., v. Lowry (Civ. App.)
219 S, W. 222.

Jurisdiction of dlstrict court.—Writ may issue to correct inheritance tax proceed-
ings in county court. Dodge v. Youngblood (Civ. App.) 202 S. W. 116.

On certiorari by wards to review sale of ward’s land on application of guardian, it
cannot be determined whether or not an order of a certain date recited in deed to pur-
chaser was in fact never made; and a finding as to the existence of the order is sur-
‘plusage. Scnwind v. Goodman (Com. App.) 221 8. W. 579, reversing judgment (Civ.
App.) Goodman v. Schwind, 186 S. W. 282.

—— Discretionary power of court.—Certiorari to set aside a guardian's sale of
ward’s land because he became clerk of the probate court, held not a matter of right.
Schwind v. Goodman (Com. App ) 221 S. W. 579, reversing judgment (Civ. App.) Goodman
v. Schwind, 186 S. W. 282, .

i Persons interested.—Purchasers of lands partitioned, held adversely interested. Rey-
nolds v. Prestidge (Civ. App.) 228 S. W, 358.

Art. 734, [333] [291] Application for.

Pleading.—An order confirming administrator’s sale of land for one-fourth of its ac-
tual value is so grossly unjust to the heirs as to be subject to revision by certiorari,
though petition for certiorari does not allege fraud or mistake. Lee v. Benzes (Civ. App.)
209 S. W. 768

Petition for certiorari to revise proceedings for partition of a decedent’'s estate held
not subject to general demusrrer. Reynolds v. Prestidge (Civ. App.) 228 S. W, 358.

There is no misjoinder of causes of action, though the right of petitioner under the

will to land partitioned to others is asserted. Id.
Amendment.—An amendment, alleging that there was no order of a certain
date, is abandonment of the cause of action for relief from such order. Schwind v. Good-
mans (Comr; ;App.) 221 8. W. 579, reversing judgment (Civ. App.) Goodman v. Schwind,
186 S. 'W. 282 :

Parties adversely Interested.—Purchasers of lands partitioned. Reynolds v. Pres-
tidge (Civ. App.) 228 S. W. 358.

Art. 739. [338] [296] Citation as in ordinary cases.

Parties adversely Interested.—Purchasers of lands partitioned. Reynolds v. Prestige
(Civ. App.) 228 S. W, 358.

Art. 740. [339] [297] Trial de novo; judgment to be certified be-
low. ‘

Trial de novo.—The proceedings in the district court are not collateral attacks upon
the decision in the probate court, and the latter may be reviewed without the probhate
cour: having an opportunity to correct its errors. Linch v. Broad, 70 Tex. 92, 6 S. W, 751.

The district court is confined to facts alleged, as well as grounds of error specifled,
in the application. McAllen v. Wood (Civ. App.) 201 S. W. 433.

Amendment.—Trial amendment presenting additional grounds properly refused. Lee
v. Benzes (Civ. App.) 209 S. W. 768.

Consolidation of writs,—Consolidation proper. Thompson v. Dodge (Civ. App.) 210 S.
W. 586.
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CHAPTER TWO

CERTIORARI TO JUSTICES’ COURTS

Art. Art.
742, Certiorar! to justices’ courts. 748. Bond with sureties required.
743. On order of the county or district 754. Motion to dismiss at first term.
court or judge. 7566. Judgment of dismissal.
745. Affidavit of sufficient cause. 769. New matter may be pleaded, etec.
746. What application for certiorari must 760. Trial de novo.
show.

Article 742. [341] [299] Certiorari to justices’ courts.

Discretion of court.—Certiorari to review a justice court judgment is not granted as
a matter of right. Chicago, R. I. & G. Ry. Co. v. Boyce (Civ. App.) 206 8. W, 112,

Mandamus.—Writs of mandamus will not be issued where there is a clear legal rem-
edy, as by certiorari, by which the statute authorizes a cause to be removed from jus-
tice court to the county court. Hardin v. Hamilton (Civ. App.) 204 S. W. 679.

Art. 743. [342] [300] On order of the county or district court or
judge. _

Cited in dissenting opinion, San Antonio & A. P. Ry. Co. v. Blair, 108 Tex. 434, 196
8. W. 1153.

Art. 745. [344] [302] Afhdavit of sufficient cause.

Necessity and requisites of affidavit.—An affidavit by one not shown to be petition-
er's attorney, or to have knowledge of facts alleged in petition, is insufficient. Chicago,
R. 1. & G. Ry. Co. v. Boyce (Civ. App.) 206 S. W. 112,

Art. 746. [345] [303] What application for certiorari must show.

Want of jurisdiction..—Where petition for certiorari merely states the value of the
property involved, and not what plaintiff in his pleading in a justice court alleged it to
be, and there is no claim of fraud, it will be presumed that plaintiff stated a case within
the jurisdiction of the justice court. Brown v. Green (Civ. App.) 204 S. W. 357.

Injustice to applicant.—Petition held to show prima facie, that an injustice had been
done by justice’s judgment rendered in petitioner’s absence without his negligence.
Nelson v. Hart (Civ. App.) 23 S. W. 831.

Petition for certiorari to justice court alleging that uncontradicted evidence showed
plaintiff in replevin was owner and entitled to possession of diamond in question, held
to set forth substance of facts showing that injustice had been done. Hall v. Collier
(Civ., App.) 200 S. W. 880.

A petition for certiorari to the justice court should state sufficient facts to show that
another trial would probably result in a different judgment, so that mere general aver-
ments of no liability are insufficient. Chicago, R. I. & G. Ry. Co. v. Boyce (Civ. App.)
206 S. W. 112, ’

Negligence of applicant.—A petition for certiorari to review a justice court default
judgment showing an alleged excuse for absence from the trial, but setting up no suffi-
cient excuse for failure to appear or answer, is insufficient. Chicago, R. I. & G. Ry. Co.
v. Boyce (Civ. App.) 206 S. W. 112.

Petitioner for certiorari, held not chargeable with his attorney’s neglect to present
$nd sustain plea of privilege. Poole v. Pierce-Fordyce Oil Ass’n (Civ. App.) 209 S. W.

Negligence of defendant’s attorney in allowing default judgment to be entered, does
not defeat defendants’ right to certiorari. Hill v. Pavelka (Civ. App.) 209 S. W. 709.

Art. 748. [347] [305] Bond with sureties required.

Cited, Hardin v. Hamilton (Civ. App.) 204 S. W. 679.

. Necessity and requisites of bond.—A condition, that the applicant shall prosecute his
;:;t to effect, will be stricken out as surplusage. Nelms v. Draub (Civ. App.) 22 S. W.

Art. 754. [353] [311] Motion to dismiss at first term.

Grounds for dismissal.—Motion to dismiss certiorari must be confined to statutory
gggunds. J. I Case Threshing Mach. Co. v. Lochridge & Denny (Civ. App.) 195 S. W.
Hearing of motion.—Neither petition for dismissal of certiorari directed to justice of
Deace nor court’s order as to time when writ was ordered can be contradicted by affi-

davit or oral evidence. J. i i i
govit or oral ce. J. I Case Threshing Mach. Co. v. Lochridge & Denny (Civ. App.)
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"Art. 756. [355] [313] Judgment of dismissal.

Dismissal as reviewing judgment below.—Final judgment rendered by justice of the
peace, vacated when a petition for certiorari was granted by county court, is not revived
by the dismissal of the cause by the county court. Texas Novelty Advertising Co. v.
Bay Trading Co. (Civ. App.) 206 S. W. 729, .

Art. 759. [358] [316] New matter may be pleaded, etc.

New cause of action, defense, set-off or counterclaim.—Plea of sheriff, proceeded
against for not turning over to execution creditor money collected under execution, ac-
knowledging the collection, but averring that he had applied the money on an execution
against such creditor, not setting up any’ cause of action against plaintiff, is not one of
“get-off’’ or ‘‘counterclaim,” but is a permissible new plea in confession and avoidance
(quoting Words and Phrases, Set-Off; see, also, Words and Phrases, First and Second
Series, Counterclaim). Branscum v. Reese (Civ. App.) 219 S. W. 871.

In suit in justice court by a bank on a check against the maker and the payee, who
had deposited the check for collection, it having been lost, the maker refusing to give a
new one, so that the bank charged back the payee’s account, the evidence showing that
defendant maker was liable on the check to defendant payee, and both the bank and
the payee having secured judgments against him, by amending his pleadings in the
county court, asking judgment in his favor against defendant maker for the amount of
the check, defendant payee sought neither to enlarge nor change defendant maker's lia-
bility, and the amendment was proper under this article. R. W. Taylor & Co. v. Ferguson
(Civ. App.) 226 S. W. 1102,

Art. 760. [359] [317] Trial de novo.

Trial de novo.—Where justice of peace sent up record on certiorari on one defend-
ant’s petition, and writ was properly issued, reciting that both defendants had petitioned,
court acquiring jurisdiction of entire cause. J. I. Case Threshing Mach. Co. v. Lochridge
& Denny (Civ. App.) 195 S. W. 266.

‘Where plaintiff took nonsuit against one defendant, who had removed case on cer-
tiorari, this did not affect writ as to other defendant. Id.

TITLE 21 A

CHILD AND ANIMAL PROTECTION
CHAPTER TWO

PREVENTION OF CRUELTY TO ANIMALS

Article 761p. Enforcement of lien; sale.
See 1918 Supp., arts. 6016%4-6016%c, as to newspaper publication instead of posting.
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TITLE 22
CITIES AND TOWNS
Chap. Chap.
1. General provisions relating to cities. 10. Streets and alleys.
2. Officers and their election. 11, Street improvements.
3. Duties and powers of officers. 1la. Parks.
4, General powers and duties of the city 12. Public utility corporations, rates and
couneil, charges—regulation by council, etc.
5. Corporation courts. 14. Towns and villages.
6. Taxation. 15. Commission form of government.
7. Assessment and collection of taxes. 16. Abolition of corporate existence.
§. Fire department. 17. Cities having more than 5,000 inhabit-
¢a. Firemen, policemen., and fire alarm ants—Adoption and amendment of
operator’s pension fund. charter.
9. Sanitary department. 18. Consolidation of cities,

CHAPTER ONE
GENERAL PROVISIONS RELATING TO CITIES

Art. Art.
762, Cities, towns and villages may accept i8¢, Effect of adoption of amendment,
provisions of this title. 773d. Revenues of annexed city or town.
764, General powers of the corporation. 776a. Validating incorporation.
770. May purchase, construct, and operate  781. Adjoining inhabitants may hecome
systems inside or outside limits, and part of city, how.
regulate, etc. 783a. Cities on navigable streams and un-
773. Limits of corporation to remain the der special charters may extend
same until extended, etc. limits; may acquire land for im-
773a. Cities of 100,000 and 150,000 mayv provement of navigation, etc.
amend their charters so as to ex- 783c. Cities may lease oil or mineral lands.

tend limits.
773b. Same; submission to voters.

Article 762. [381] [340] Cities, towns and villages may accept
thg provisions of this title—Any incorporated city, town or village in
this State containing 600 inhabitants or over, including those incorpo-
rated under Chapter 14 of this Title, or Chapter 11 of Title 18 of the
Revised Statutes of 1893, and other laws, general and special, and any
mcorporated city, town or village of whatever population containing one
or more manufacturing establishments within the corporate limits, and
which may be subject to the provisions of the Act known as “Chapter 23
of 'ghe Acts of the Regular Session of the 34th Legislature, Page 38,”
which was approved by the Governor on February 25th, 1915, or any
amendments thereto, may accept the provisions of this Title relating to
cities and towns, in lieu of any existing Charter, by a two-thirds vote of
the Council of such city, town or village, which action by the Council
shall be had at a regular meeting thereof, and entered upon ‘the journal of
their proceedings, and a copy of the same, signed by the Mayvor and at-
tested by the Clerk or Secretary under the corporate seal, filed and re-
corded in the office of the Clerk of the County Court in which such city,
town or village is situated, and the provisions of this Title shall be in
force, and all acts theretofore passed incorporating said city, town or vil-
lage which may be in force by virtue of any existing Charter, shall be
repealed from and after the filing of said copy of their proceedings, as
aforesaid. When such city, town or village is so incorporated as herein
provided, the same shall be known as a city or town, subject to the pro-
visions of this Title relating to cities and towns, and vested with all the
rights, powers, privileges, immunities and franchises therein conferred.
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[Acts 1881, p. 115; Acts 1885, p. 57; Acts 1915, 34th Leg., ch. 34, § 1;

Acts 1919, 36th Leg., ch. 66, § 1.]

Took effect 90 days after March 19, 1919, date of adjournment.

See Bartlett v. State (Civ. App.) 222 8. W. 656, Houston v. Gonzales Independent
School Dist. (Com. App.) 229 S. W. 467.

Application.—A. town incorporated under title 22, c¢. 14, which formerly provided for
the organization of a “town or village”’ containing 200, and less than 1,000, inhabitants,
cannot reorganize under this chapter, even though it has increased to more than 1,000 in-
habitants., Harness v. State, 76 Tex. 566, 13 S. W. 535.

Effect of speclal charter.—Provisions of city charter specially granted to city by Lesg-
islature have the same force and effect as any other positive statutory law of the state.
Cawthon v. City of Houston (Civ. App.) 212 S. W. 796.

Art. 764. [383] [342] General powers of the corporation.

See City of Dallas v. Shows (Com. App.) 212 8. W. 633.

2. Power of legislature.—The Legislature has power to grant cities special charters,
and clothe them with authority to carry out the purposes of the charter, provided that the
power granted shall not violate any provisions of the Constitution, or he in derogation of
any general law of the state, and are reasonable and not arbitrary and oppressive. Ex
parte Stallcups (Cr. App.) 220 S. W. b47.

4, Powers—In general.—Municipalities or other legislative instrumentalities may ex-
ercise only such legislative powers as are expressly or by implication delegated to them
by the Legislature. Lindsley v. Dallas Consol. St. Ry. Co. (Civ. App.) 200 8. W. 207.

A city has no vested rights in powers conferred upon it or its officers for civil, politi-
cal, or administrative purposes. Houston v. Gonzales Independent School Dist. (Civ. App.)
202 8. W. 963.

7. —— Incidental.—A municipal corporation possesses powers necessarily or fairly
implied in or incident to powers expressly granted and powers essential to accomplish-
ment of declared purposes of corporation, not simply convenient, but indispensable, and
any reasonable doubt as to existence of power is resolved by courts against corporation.
Choice v. City of Dallas (Civ. App.) 210 S. W. 753.

15, Contracts—For lighting, water supply, etc.—It is the duty of municipal govern-.
ments to furnish citizens with water, lights, streets, and other public conveniences neces-
sary for their protection and benefit; but it may contract with some other person or cor-
poration to perform that service for it. Neal v. San Antonio Water Supply Co. (Civ. App.)
218 8. W, 35.

23. Provislon for payment of debts.—A warrant evidencing an attempt by a city to
fncur a debt without at the same time complying with the constitutional provision requir-
ing the levy of a tax to meet interest and sinking fund is absolutely void. City of Aran-
sas Pass v. Bureka Fire Hose Mfg. Co. (Civ. App.) 227 S. W, 330.

Debts for the ordinary current expenses of a city payable within a year out of the
incoming revenues do not come within the purview of Cost, art. 11, § 7, providing that no
debt shall be incurred unless provision is made for levying and collecting a tax to pay the
interest and provide sinking fund, and hence a warrant given for fire hose with the inten-
tion that it be paid out of the current revenues did not come within the purview of such
constitutional inhibition. Id.

In an action on a warrant in payment of purchase price for hose, evidence held to
justify a finding that the purchase price was to be paid out of current revenues of the city
for the year. Id.

23)>. Proprietary or governmental capacity.—In hauling sand with its teams and dis-
tributing it generally, the city of Houston was undoubtedly acting in its proprietary ca-
pacity, and in adjusting claims for damages arising therefrom it continues to act in that
capacity, and the courts recognized the distinction between proprietary and governmental
capacity., Cawthorn v. City of Houston (Com. App.) 231 S. W. 701,

27, Actions by or agalnst.—A claim for salary on ground of illegal discharge is not of
the class of claims of which under the charter notice must be given as a condition prece-
dent to right to sue. City of San Antonio v. Newnam (Civ. App.) 201 S. W. 191,

While remedies, remedial rights, and process are subject to legislative control, to
construe a law, requiring presentation of claim to the city council for redress precedent to
suit for injunction for irreparable injury, would make it invalid, as amounting to a denial
of all remedy. Kl Paso Union Passenger Depot Co. v. Look (Civ. App.) 201 S. W. 714.

El Paso City Charter, § 71, providing that no suit of any nature shall be maintained
against the city, without averring and proving previous application to city council for re-
dress being in derogation of common-law right, must be strictly construed. Id.

As provisions requiring notice are in derogation of common right and should be con-
strued with reasonable strictness and not extended by implication, the provision in the
San Antonio charter that before the city should be liable for damages of any kind the
person injured or some one in behalf of such person shall give written notice held to
apply to personal injuries, and not injuries to property. City of San Antonio v. Pfeiffer
(Civ. App.) 216 8. W. 207.

A municipal corporation can seek protection of the public rights by injunction in a
court of equity on the same footing as private persons and corporations may seek re-
dress. Sutherland v. City of Winnshoro (Civ. App.) 225 S. W. 63.

The provision of Houston City Charter, art. 9, § 11, that before suing the city and
within 90 days after personal injury, party shall have the mayor and city council notified
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of the injury, is in derogation of common law, and should be construed with reasonable
strictness, and applies to city employees as well as others. Cawthorn v. City of Houston
(Com. App.) 231 S. W, 701.

Such provision will be upheld, and must be strictly complied with, and is only a pre-
requisite to the assertion in court of a claim of liability by the injured party. Id.

In a personal injury action against the city, where the negligence complained of re-
sulted in the caving in of a sand bank upon the plaintiff while he was hauling sand for
the city, such provision is applicable. 1Id.

The mayor and commissioners of the city are not prohibited from waiving the re-
quirement and they should be permitted to do so, a waiver being the voluntary relinquish-
ment of a known right. Id.

A city commissioner authorized by the mayor and commissioners to approach a claim-
ant for personal injuries and offer him a compromise and invite him to their office to dis-
cuss it, may be deemed authorized to waive strict compliance therewith. Id.

Whether or not the mayor and council intended to waive strict compliance with such
requirement, where the mayor and commissioners, through their agent, one of the com-
missioners, so conducted themselves so as to lull claimant into a sense of security and
cause him to think they were waiving such charter provision, the city is estopped to as-
sert noncompliance therewith. Id. .

TUnder such provision, notice is a condition precedent to right of action, so that plain-
tiffs, suing the city, must affirmatively allege the prescribed notice, if applicable to the
facts pleaded, unless the city has waived the provision or become estopped from assert-
ing it. Id.

Art. 770. May purchase, construct and operate systems inside or
outside limits, and regulate, etc.

Personal injuries.—Galveston City Charter, § 47, exempting the city from personal in-
jury liability, is limited to injuries caused by or in the prosecution of public improvements
within the city, and does not extend to an injury occurring outside the city to a servant
assisting in constructing a water main authorized by section 34, paragraph R. Leslie v.
City of Galveston (Civ. App.) 226 S. W. 438.

Art. 773. [384] [343] Limits of corporation to remain the same
until extended, etc.

Extension of limits.—The town of Nacogdoches was reincorporated in 1859, and its
corporate organization kept up at intervals till 1882, In 1887, steps were taken as for the
original incorporation of a city or town, with boundaries larger than those of the original
town. Held, that the corporation created in 1859 could not be presumed to be dissolved by
the failure to elect officers; and that as Rev. St. art. 340, provides the only manner in
which a city or town may surrender its corporate existence, and reincorporate under che
general law, and article 343 vrovides that the boundaries of such a city shall remain as
they were fixed by the former charter, unless additional territory be afterwards annexed
in the manner therein prescribed, the proceedings had in 1887 did not create a corpora-
tion, nor dissolve the one previously existing. State v. Dunson, 71 Tex. 65, 9 S. W. 103.

Power of Legislature to extend city limits could by statute be delegated to the voters
of the city. Cohen v. City of Houston (Civ. App.) 205 S. W, 757,

Art. 773a. Cities of 100,000 and under 150,000 may amend their
charters so as to extend limits.—Any city having a population of one
hundred thousand and under one hundred and fifty thousand, as shown
by the last United States census, shall have the power and authority to
amend its charter so as to extend its boundary limits by annexing addi-
tional territory adjacent and contiguous to such city where the territory
so annexed does not include any incorporated city or town having more
than five thousand inhabitants according to last United States census.
éAlc]ts 1921, 37th Leg., ch. 101, § 1; Acts 1921, 37th Leg. 1st C. S,, ch. 49,

E?mlanatory.—’rook effect Nov. 15, 1921. Sec. 6 of the act repeals all laws in conflict.
The title, but not the enacting part, purports to amend Acts 1921, 87th Lesg., ch. 101.

Art. 773b. Same; submission to voters.—The Legislative or gov-
erning body of any city having a population of one hundred thousand
and under one hundred and fifty thousand, may, upon its own motion,
and shall upon the petition of at least ten per cent. of the qualified voters
of said city as shown by the last preceding general election, submit such
proposed amendment to a vote of the qualified voters of such city of one
hundred thousand or more population, which clection shall be held as
provided by Chapter 147 of the Acts of the Regular Session of the Thir-
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ty-third Legislature. [Vernon's Ann. Civ. St. 1914, art. 1096a], [Acts
1921, 37th Leg., ch. 101, § 2; Acts 1921, 37th Leg. 1st C. S., ch. 49, § 2.]

Art. 773c. Effect of adoption of amendment.—In the event such
amendment is adopted by a majority vote of those voting at such elec-
tion and such annexed territory shall include any incorporated city or
town of five thousand inhabitants, or less, then, from and after the adop-
tion of such amendment, the incorporation of such city or town of five
thousand inhabitants or less, shall be abolished and shall cease to exist
and all record books, public property; public buildings, money on hand,
credit accounts and other assets of the annexed incorporated city or town
shall become the property of said larger city and shall be turned over to
the officers thereof, and by such annexation the offices existing in the
smaller municipality shall be abolished and the persons holding such
offices shall not be entitled to further remuneration or compensation.

All legal outstanding liabilities of such smaller city shall be assumed
by the enlarged city, and whenever such annexed city or town shall have
on hand any bond funds for public improvements and not already ap-
propriated or contracted for, such money shall be kept in a separate
special fund and devoted to public improvements in the territory for
which such bonds were voted, and shall not be diverted or used for any
other purpose. [Acts 1921, 37th Leg., ch. 101, § 3; Acts 1921, 37th Leg.
1st C. S, ch. 49, § 3.]

Art. 773d. Revenues of annexed city or town.—After such annexa-
tion all claims, fines, debts and taxes due or payable to the annexed city
or town shall thereupon become due and payable to said larger city and
shall be collected by it; provided that in the event taxes for the current
year shall have been duly assessed prior to said annexation, then, the
amount so assessed shall remain as the amounts due and payable from
the inhabitants of such annexed city or town for such current year.
[Acts 1921, 37th Leg., ch. 101, § 4; Acts 1921, 37th Leg. 1st C. S,, ch. 49,
§4.]

Art. 776a. Validating incorporations.—That each charter and each
act of incorporation adopted by the qualified voters of cities of over five
thousand inhabitants that have incorporated under Chapter 147, page
307, Acts of the Regular Session of the 33rd Legislature, 1913, prior to
December 15, 1915, and filed in the office of the Secretary of State, the
population of which was less than five thousand inhabitants, as shown
by the United States Census of 1910, but which, at the time of the adop-
tion of the charter or act of incorporation, was in excess of five thouisand
inhabitants according to an official census taken under the direction and
supervision of the city council, be and the same are hereby validated and
are hereby declared to be in full force and effect the same as if adopted
in strict compliance with the requirements of said Chapter 147, page 307,
Acts of the Regular Session of the 33rd Legislature, 1913, and this Act
shall take effect and be in force from and after its passage. [Acts 1918,
35th Leg. 4th C. S., ch. 68, § 1.]

Took effect 90 days after March 27, 1918, date of adjournment.

Proceedings not validated.—This act cannot validate an amendment to a home rule
charter‘extending the boundaries of the city which was unconstitutional. City of Waco
v. Higginson (Civ. App.) 226 S. W. 1084.

_ Art. 781, [574] [503] Adjoining inhabitants may become part of
city, how.

Sge Cohen v. City of Houston (Cilv. App.) 205 S. W. 757,
Cited, Koy v. Schneider, 110 Tex. 369, 221 S. W. 880.
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Manner of voting.—Under this article, the vote need not be by ballot, but may be by
any method satisfactory to the voters and the council. (Graham v. City of Greenville, 67
Tex. 62, 2 8. W. 742, followed.) State v. City of Waxahachie, 81 Tex. 626, 17 S. W. 348.

Art. 783a. Cities on navigable streams and under special charters
may extend limits; may acquire land for improvement of navigation,
etc.

Construction of railroad.—This article does not authorize a city upon passage of an
ordinance thereunder to construct a steam railroad along a street included in the extend-
ed limits. City of Orange v. Rector (Civ. App.) 205 S. W. 503.

Art. 783c. Cities may lease oil or mineral lands.—Any town or City
in this State, which has been, or may hereafter be chartered or organized,
under the General Laws of Texas, or by Special Act or Charter, in which
said City or town may own oil or mineral lands, shall have the power and
right to lease such oil or mineral lands for the benefit of such town or
city, provided that such town or city shall not lease for such purposes
any street or allev or public square in said town or city, or any land
therein dedicated by any person or persons to public uses in such town
or city; and provided further that no well shall be drilled within the
thickly settled portion of any city or town, nor within two hundred (200)

feet of any private residence. [Acts 1919, 36th Leg., ch. 117, § 1.]
Took effect 90 days after March 19, 1919, date of adjournment.

CHAPTER TWO

OFTICERS AND THEIR ELECTION

Art, Art.
784. Municipal government to consist of  795. Resignation Jf officers.

certain officers to be elected, ete. 796. Power of city council to remove of-
785. Manner of electing officers, ete. ficers.
786. Election and term of office of mayor 797, Vacancy how filled.

and aldermen. 801. City council composed of mayor and
787. Time of holding election, and returns aldermen, etc.

thereof. .

Article 784. [387] [344] Municipal government consists of what.
Cited, Celava v. City of Brownsville (Civ. App.) 203 S. W. 153.

Reduction of salary.—In view of this article, and art. 816, as to salaries of city offi-
cers, council could not reduce salary of city attorney, which had been fixed by ordinance
after adoption of commission plan of government. the charter of which provided that
%es‘ie&t city attorney should hold over. City of Brownsville v. Kinder (Civ. App.) 204 S.

Letting office to highest bidder —A city charter, if it purports to authorize the letting
by contract to the highest and best bidder of the office of city treasurer, etc., ‘to that ex-
tent is unconstitutional. City of Corpus Christi v. Mireur (Civ. App.) 214 S. W. 528.

Art. 785. [388] [345] Manner of electing officers, etc.

S v?ec;ﬂ?tate v. Goodwin, 69 Tex. 55, 5 8. W. 678; Janks v. State, 29 Tex.'App. 233, 15

Art. 786. [389] [346] Election, etc., of mayor and aldermen.

See Kempen v. Bruns (Civ. App.) 195 S. W. 643; note under art. 7S7.

Art. 787. [390] [347] Time of holding election, and returns
thereof.

Statute directory.—In view of arts. 605, 2012, this article, and art. 786. as to time dur-
ing which polls shall be open and when they shall close, are directory. Kempen v. Bruns
(Civ. App.) 195 S. W. ¢43.

Bond elections.—In view of arts. 605, 2912, held, that bond election is not invalidated
by. holding polls open until 7 p. m,, in spite of this article and art. 7S5. Kempen v. Brung
(Civ. App.) 195 S. W. 643.
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Art. 795. [563] [492] Resignation of officers.
See State v. Brinkerhoff, 66 Tex. 45, 17 S. W. 109; note under art. T97.

Art. 796. [564] [493] Power of city council to remove officers.

Removal—Grounds.—In an action by a removed city officer to recover salary, the
burden is upon such officer, to show that reasons for his dismissal, filed by the mayor in
compliance with the provision of the city charter, were not the true reasons. Braden v.
City of San Antonio (Civ. App.) 216 S. W. 282.

In an action against a city for salary by its marshal removed by the mayor, evidence
tending to show that he was removed for political reasons and not for incompetency, as
stated by the charges filed in accordance with charter, held sufficient to sustain verdict
for marshal. City of San Antonio v. Newnam (Civ. App.) 218 S. W. 128.

—— Proceedings for removal.—Where a clerk of a corporation court was removed by
the mayor and the removal was thereafter approved by the council, the removal was then
effective even though the removal by the mayor was improper by reason of the failure
to have reasons for the removal filed at such time. Braden v. City of San Antonio (Civ.
App.) 216 S. W. 282,

‘When paper containing the reasons of the mayvor of a city for removing the city mar-
shal was placed in the hands of the city clerk for filing as required by the charter, the
mayor had complied with the law, and failure of the clerk to file the paper did not ren-
der the removal or discharge illegal. Cily of San Antonio v. Newnam (Civ. App.) 218 S.
W. 128,

Removal of employés.—The right of a municipal corporation is the same in regard to
removal of its employés as is that of an individual or private corporation in the absence
of ssta.tute. San Antonio Fire Fighters’ Local Union No. 84 v, Bell (Civ. App.) 223 S.
W. 506.

Art. 797. [396] [352] Vacancy, how filled.

See Janks v. State, 29 Tex. App. 233, 156 S. W. 815.

Cited, tates v. Goodwin, .69 Tex. §5, § S. W. 678.

Resignations.—This article recognizes that resignations may be made; and the elec-
tion by the city council, of one holding the office of secretary, to the office of recorder, is
a sufficient acceptance of his resignation from the former office to enable him to qualify
for the latter. State v. Brinkerhoff, 66 Tex. 45, 17 S. W. 109.

Art. 801. [399] [355] City council composed of mayor and alder-
men, etc.
See Jones v. State (Cr. App.) 23 S. W. 796,

CHAPTER THREE
DUTIES AND POWERS OF OFFICERS

Art. Art.

806. Powers of the mayor. 8§12, Powers of city council over officers.
809. Duties and powers of the marshal. 812a. Cities of over 150,000 may fix salaries
809%a. Certain cities may dispense with of- of certain officers.

fice of marshal, etc.

Article 806. [403] [359] Powers of the mayor.

Institution of suits.—A suit, begun by the mayor of a city for an injunction to re-
strain the construction of a proposed warehouse encroaching on a street, which suit
was thereafter approved and order prosecuted by the council at a called meeting, is suf-
ficiently authorized by the city. Sutherlard v, City of Winnsboro (Civ. App.) 225 S. W. 3.

Removal of officers.—Under power in charter for mayor to discharge appointee for any
reason he may deem sufficient, discharge for unfitness is valid if mayor thinks him unfit,
though he be fit. City of San Antonio v. Newnam (Civ. App.) 201 8. W. 191,

Power given a mayor by charter to appoint to office carries with it power to dis-
charge, subject to limitations in the charter. Id.

That an appointee discharged by mayor was fit, and that there were political reasons
for (ll‘igchal.(rige, does not prove the mayor believed him fit, making discharge for unfitness
invalid. .

That a mavor has political reasons for which he might desire the discharge of an
appointee, but which under the charter he cannot make for such reasons, does not pre-
vent him making the discharge for another reason. 1I1d.

Art. 809. [407] [483a] [363] Duties and powers of the marshal
See Pratt v. Brown, 80 Tex. 608, 16 8. W. 443,
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Art. 809a. Certain cities may dispense with office of marshal, etc.

Suits against constable.—In a suit for injunction based on an alleged unlawful execu-
tion sale by a constable, who had been subsequently appointed town marshal, a complaint
failing to show that such constable had qualified as town marshal, and acted as such,
held not to state a cause of action; it affirmatively appearing tht such constable was act-
ing under the provisions of this article. Torno v. Hochstetler (Civ. App.) 221 8. W. 623.

Art. 812, [411] [367] Powers of city council over officers.

Employment of attorney.—A city may, in its discretion. employ any available attor-
ney to represent it before the courts, regardless of what duties may have been assigned to
the city attorney. Sutherland v. City of Winnsboro (Civ. App.) 225 S. W. 63.

Art. 812a. Cities of over 150,000 may fix salaries of certain officers.
—That the municipalities of this State, having a population of more than
one hundred and fifty thousand according to the last United States census
next preceding the fixing of such salaries or compensations or the enact-
ment of the ordinances prescribing and fixing the same, organized under
any special Act of this State or under and by virtue of Constitutional
provisions of this State, shall have, and there is hereby delegated to them,
respectively, power and authority, acting by and through their respec-
tive governing authorities, to fix and prescribe from time to time, and to
alter, modify and change the same, a salary or compensation of not ex-
ceeding the following sum or amount, anything in any charter of such
municipality or any special law to the contrary notwithstanding, to-wit:

(1) An annual salary or compensation to be paid the city or corpora-
tion judge not exceeding four thousand dollars; city attorney not to
exceed six thousand dollars, and city auditor not to exceed four thousand
dollars. No salary or compensation of said officers shall be decreased
after being fixed and prescribed by said governing authorities during the
term of office for which he is elected or appointed. [Acts 1920, 36th
Leg. 3d C. S, ch. 21, § 1]

Took effect June 17, 1920,

CHAPTER FOUR
GENERAI POWERS AND DUTIES OF THE CITY COUNCIL,

Art. Art,
816. Salary of officers shall be fixed by 854. Control over streets, alleys, etc., work
city council, ete. on streets by inhabitants; wvacation
817. Power to pass, etc., ordinances, ete., of alleys.
and other powers. 854a. Charter may authorize sale of
818. Style of ordinances. squares, parks, streets, etc.
819, Ordinances, when and how published. 855. May prevent the incumbering of
821. Published ordinances admissible in streets, etc., and cause unsafe build-
evidence. ings to be removed, etc.
824, May prescribe duties of officers, etc. 866. City council may cause dangerous
833. May prevent and punish the keeping buildings, etc., to be removed.
of disorderly houses, etc. 857. May construct bridges, etc., sewers,
838. Mayv do, etc., to promote health and sidewalks, etc.
suppress disease, 860. May establish pounds, etc.
844. May define nuisances and punish per- s6va. May prevent keeping animals for
sons guilty thereof, etc. breeding purposes.
845. May abate nuisances. 861. May prevent, etc., horseracing.
846. May compel the cleansing of prem- 863. May control, etc., the laying of rail-

ises. road tracks, etc,
847. May require owner of drain, sink, $65. To provide city with water, etc.
etc,, to fill up, cleanse, etc., the 869. May license, tax, etec., certain occupa-

same, and punish for failure to tions.
do so. 870. May license hackmen and preseribe
848. May direct the location of certain es- their compensation, etc.
tablishments, ete. ' 872. May license, etc., billiard tables, etec.
849. May regulate the burial of the dead, 877a. May issue warrants to meet current
851 ete. expenses; interest or discount; lim-
. May tax, etc., dogs. it of amount,

22 SupP.V.8.C1v.81.TEX.—12 177
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Art. © Art.

878. Power to provide special fund for spe- 882a. Same; submission to voters; approval
cial purposes, etc. and registration; validation.

879. To appropriate revenues, and for 884. Interest and sinking fund tax to be
what purposes; to issue bonds, etc, levied, interest paid and bonds sold,

880, City bonds shall specity what. etc.

881. Bonds shall be signed, etc.,, and pay- 890. May pass ordinances to fund debt,
able where and when. ete.

882, Same; interest; maturity; payment;
purposes of issue.

Article 816. [569] [498] Salary of officers shall be fixed by city
council, etc,

Right to salary.—For a city officer illegally discharged to recover salary, it is not
necessary for him to tender his services. City of San Antonio v. Newnam (Civ. App.)
201 S. W 191,

Reduction of salary during term.—In view of arts. 816 and 784, council could not re-
duce salary of city attorney, which had been fixed by ordinance after adoption of commis-
sion plan of government, the charter of which provided that present city attorney should
hold over. City of Brownsville v. Kinder (Civ. App.) 204 S. W. 446.

Appropriation for salary.—Where ordinance appropriated money ‘‘until further com-
manded by order of the city council” to pay city attorney’s salary, it must be presumed
that the appropriation was made within this article, and was intended to provide for pay-
ment of officers to be elected in the following year. City of Brownsville v. Kinder (Civ.
App.) Zvi S. W. 146,

Art. 817. [464] [418] Power to pass, etc., ordinances, etc., and
other powers.

1. Not subject to judicial control except, etc.—A city council, when acting upon sub-
jects over which it has the power to legislate, is an entirely independent lawmaking body,
and cannot be interfered with or subjected to inquiry by the courts as to its motives, rea-
sons, or purposes in enacting ordinances. Houston Electric Co. v. City of Houston (Civ.
App.) 212 8. W, 198.

Where the purpose of bonds was to enable the city issuing them to acquire and im-
prove lands for public parks, the matters of how much of the fund was to be spent for
the purchase of lands, and how much for their improvement as parks, were of necessity
within the control of the city council, whose discretion in the premises is free from judi-
cial control. City of Beaumont v. Matthew Cartwright Land & Improvement Co. (Civ.
App.) 224 S. W. 589.

4, Ordinances—In general.—An ordinance is not a “law’” in one sense of the word.
but is a local law emanating from legislative authority and operative within its sphere as
effectively as general law of the sovereignty (citing Words and Phrases, vol. 6, p. 5024;
Second Series, vol. 3, p. 77). Choice v. City of Dallas (Civ. App.) 210 8. W. 753.

Under Charter of the City of Beaumont, §§ 34, 41, 45, 76, purchase and improvement by
c¢ity of land for public park with funds raised by sale of interest-bearing bonds are acts
of a permanent nature legislation in regard to which must be evidenced by ordinance duly
passed by the city council, and not by its mere resolution. City of Beaumont v. Matthew
Cartwright Land & Improvement Co. (Civ. App.) 224 S. W, 589,

5. Enactment.—It was not necessary that an ordinance regulating jitney
busses be read at three regular meetings of board of commissioners, etc., as required by
city of Dallas charter in the case of ordinances granting franchises; such ordinance
not granting a franchise. City of Dallas v. Gill (Civ. App.) 199 S. W. 1144,

In view of Dallas City Charter, art, 3, subd. 1, art. 2, § 8, subd. 7, art. 2, § 8, subd.
27, and art. 8, § 1, as to powers of board of commissioners and of voters under initia-
tive and referendum, ordinance for licensing jitnevs, passed on referendum, held invalid
as invading powers of board. Lindsley v. Dallas Consol. St. Ry. Co. (Civ. App.) 200 S. W.
207. ‘

7. Amendment.—San Antonio ordinance of August 27, 1917, regulating auto-
mobiles used for hire, is not invalid as seeking to amend an ordinance by reference to
its title. Craddock v. City of San Antonio (Civ. App.) 128 S. W. 634,

Const. art. 3, § 36 prohibiting amendment or revival of statutes by reference to title,
held inapplicable to municipal ordinances. Ex parte Parr, 82 Cr. R. 525, 200 S. W. 404.

8. Repeal.—Laredo city ordinance of May 19, 1883, providing for payment of
bonds by revenue derived from taxation, sale of lots, etc., was not repealed by unconsti-
tutional ordinance of December 22, 1883, providing that entire amount be raised by tax
levy of 45 cents per $100 in violation of constitutional amendment limiting such levies to
25 cents per $100. City of Laredo v. Frishmuth (Civ. App.) 196 S. W. 190.

A city has power to abolish by ordinance a particular street stand for vehicles es-
tablished by prior ordinance, in the absence of a showing of unreasonableness. EXx parte
Stallcups, 87 Cr. R. 203, 220 S. W. 547.

9. Validity in general.—San Antonio ordinance of August 27, 1917, regulating
automobiles used for hire, is not invalid for failure to state, either in preamble or pudy
the existence of an emergency. Craddock v. City of San Antonio (Civ. App.) 198 S. W,

634.
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That board of commissioners may act arbitrarily under authority granted by city
charter or an ordinance does not render ordinance void. Crossman v. City of Galveston
(Civ. App.) 204 S. W. 128,

A city ordinance. unless expressly authorized by the Legislature, must be reason-
able. Invader Oil & Refining Co. of Texas v. City of Ft. Worth (Civ. App.) 229 S. W. 616.

9V, —— Title.—The requirement that the title of an act shall embrace its subject
does not apply to municipal ordinances. Craddock v. City of San Antonio (Civ. App.) 198
S. W. 634,

Rules testing the constitutiorality of statutes, in regard to stating the purpose of
statute in the caption thereof, are not generally applied to city ordinances. Ex parte
Adlof, 86 Cr. R. 13, 215 8. W. 222,

A caption ‘“An ordinance providing for the proper care of West Hill Cemetery, mak-
ing it a misdemeanor for persons other than employvés of the city of Sherman to do any
work therein for the purpose of digging graves or dressing and keeping the lots therein.
And prescribing a penalty therefor,” does not state a double purpose. Id.

10. —— Partial Invalidity.—Laredo city ordinance of December 22, 1883, is entirely
void, since provision authorizing tax levy of 45 cents per $100 in violation of constitutional
limitation, is an inseparable part of ordinance all of whose provisions are connected in
subject-matter. City of Laredo v. Frishmuth (Civ. App.) 196 S. W. 190.

Invalidity of ordinance regulating business of pawnbrokers and junk dealers as to
penalfies imposed upon pawnbrokers, held to render it void both as to pawnbrokers and
junk dealers. Ex parte Goldburg, 82 Cr. R. 475, 200 S. W. 386.

11. —— Police regulations in general.—Ordinance prohibiting picketing for the pur-
pose of persuading persons from entering places of business to transact business is not
unreasonable, vague, or uncertain. Xx parte Stout, 82 Cr. R. 183, 198 S. W. 467, L. R.
A. 1918C, 2171.

El Paso charter, § 2, empowering city to protect health, life, and property, and to
preserve order and security of city and inhabitants, gave power to prohibit loitering or
walking back and forth in front of places of business for purpose of persuading persons
from entering. Id.

Ordinance regulating business of junk dealers, requiring books of record. reports to
chief of police, keeping of each lot separate for two days, and restricting business to
hours between 6 a. m. and 7:30, ete., held invalid for unreasonableness. Ex parte Gold-
burg, 82 Cr. R. 475, 200 S. W, 386.

Legislature may confer upon municipal corporations, by special charter, police powers
necessary for protection of public health, safety, and morals. Crossman v. City of Gal-
veston (Civ. App.) 204 S. W. 128.

Ordinances authorizing policemen of a city to make arrests without warrant for all
violations of law, passed under the charter of the city empowering it to pass such ordi-
nances, are legal. Gulf, C. & S. F. Ry. Co. v. Kriegel (Civ. App.) 204 S. W. 1071.

17Y5. Jitney busses.—See City of Dallas v. Gill (Civ. App.) 199 S. W. 1144;
note under art. 870,

18. Conflict with statute.—Ordinance allowing a moving picture show to re-
main open on Sunday cannot suspend Pen. Code 1911, art, 302, prohibiting them to run on
Sl;nday with certain films. Zucarro v. State, 82 Cr. R. 1, 197 S. W. 982, L. R. A. 1918B,
354.

-
A business authorized or regulated by state law cannot be prohibited by ordinance,
otherwise than by grant of power in its charter and in accordance with state law or con-
stitutional provisions. Ex parte Goldburg, 82 Cr. R. 475, 200 S. W. 386.

Municipal ordinances on subject as to which there is no state law cannot prescribe
penalties, unless authorized by state law, and without express charter authority to levy
penalties ordinance must conform to any general statute authorizing penalties. Id.

Penalties under ordinances which are same as state law must conform strictly to pen-
alties prescribed by state iaw, and cannot exceed them, and must not conflict with state
law or Constitution. Id.

Ordinance of city of El Paso imposing penalty for violation of ordinance regulating
pawnbrokers different from that imposed by Pen. Code 1911, art. 641, held void, as to pen-
alty imposed; there being no charter authority therefor. Id.

A city by its ordinance cannot set aside the state penal laws prohibiting houses of
prostitution. Levy v. State, 84 Cr. R. 493, 208 S. W. 667.

See Craddock v. City of San Antonio (Civ. App.) 198 S. W. 634; Ix parte Parr, $2
Cr. R. 525, 200 S. W. 404; Gill v. City of Dallas (Civ. App.) 209 S. W. 209; City of San
Antonio v, Besteiro (Civ. App.) 209 S. W. 472,

) 21. —— Right to question validity.—One charged with operating an automobile for
h_lr.e without a license in violation of an ordinance was in no position to question the va-
lidity of the ordinance by reason of the authority therein given to revoke the license. Ex
parte Parr, 82 Cr. R. 525, 200 8. W. 404.

Art. 818. [559] [488] Style of ordinances.

. Enacting clause.—Under charter of city of Brownsviile, requiring that ordinances be-
gin with w.ords “Be it ordained by the city of Brownsville,” an ordinance so beginning
was {101: void because it did not begin ‘“‘Be it ordained by the council of the city of Browns-
ville.” City of Brownsville v. Fernandez (Civ. App.) 202 S. W. 112,
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Art. 819. [557] [486] Ordinances, when and how published.

Application.—City ordinance requiring construction of sidewalks by owner or by city
at his expense held not to impose penalty or forfeiture within this article. City of Lam-
pasas v. Huling (Civ. App.) 209 S. W. 213.

Art. 821, [558] [487] Published ordinances admissible in evi-
dence, ;

Ordinances admissible—Regulating speed, etc., of train.—In view of this article, the
testimony of the mayor and secretary of a city that an ordinance, limiting the speed of
trains, was passed, published, and recorded was sufficient to authorize its admission.
Galveston, H. & S. A. Ry. Co. v. Harling (Civ. App.) 208 S. W. 207.

Evidence of ordinance.—It was not error to permit the mayor of the city to testify
that an ordinance introduced in evidence was in force and effect at a specified time.
Galveston, H. & S. A. Ry. Co. v. Harling (Civ. App.) 208 S. W. 207.

In city’s suit to recover from property owner cost of constructing cement sidewalk,
where agreed facts stated that the ordinance was passed by city council on given date,
and city put in evidence book of minutes of council which set out ordinance in full ana
showed it was duly passed, proof of enactment of ordinance was sufficient, City of Lam-
pasas v. Huling (Civ. App.) 209 S. W. 213.

Art. 824, [568] May prescribe duties of officers, etc.
Cited, Gross v. City of Lampasas, 74 Tex. 195, 11 S. W. 1086.

Art. 833. [458] [412] May prevent and punish the keeping of dis-
orderly houses, etc.

Conflict with state law.—See Levy v. State, 84 Cr. R. 493, 208 S. W. 667; notes under
art, 817.

Art. 838. [448] [404] May do, etc., to promote health and sup-
press disease.

Cited, Tugwell v. Eagle Pass Ferry Co., 74 Tex. 480, 9 S. W. 120.

In general.—The power to require licenses for the protection of the public health,
decency, and morals may be exercised by the state directly, or it may be done indirectly
by a municipal corporation created by the state and clothed with such authority. Han-
zal v. City of San Antonio (Civ. App.) 221 S. W. 237.

Power granted to municipalities and other agents of government to prescribe rules
for prevention of diseases and the preservation of health is not a delegation of authority
which is prohibited by the Constitution. Id.

Vaccination of school children.—An ordinance, in a city with 30 per cent. Mexican
population, denying children the right to attend school unless vaccinated for smallpox,
was not unreasonable, although at the time there wal only one case of smallpox in tne
town. City of New Braunfels v. Waldschmidt, 109 Tex. 302, 207 S. W. 303.

Under this article, council had power to pass ordinance denying children right to at-
tend school unless vaccinated for smallpox. I1d.

Such ordinance was not inconsistent with the law for compulsory education exempt-
ing from its requirement “any child whose bodily condition is such as to render attend-
ance inadvisable.” Id.

And it did not deprive pupils or parents of liberty or property without due process
of law, under Const. U. S. Amend. 14, and Const. Tex. art. 1, § 19, nor violate Const.
Tex. art. 1, § 6. Id.

Power to pass ordinances concerning vaccination to prevent disease may be delegated
to a municipal corporation. Zucht v. King (Civ. App.) 225 S. W. 267.

A city, under its broad powers to enforce vaccination, may require vaccination of all
school children for smallpox, even though there is no epidemic. Id.

A health regulation of a city, requiring school children to be vaccinated against
smallpox, is not open to inquiry by the courts as to its reasonableness, any more than
the reasonableness of an act of the Legislature. Id.

Ordinance requiring that all school children be vaccinated against smallpox, is not
invalid as denying any pupil rights and privileges without due process of the law of
the land. Id.

Such ordinance is not invalid as dealing with a special class, the clascsification being
reasonable, notwithstanding conditions in Mexican quarter of the city and crowding to-
gether of people in street cars, jitneys, theaters, churches, passenger depots, ete. Id.

That other pupils are not vaccinated and are permitted to attend school under similar
circumstances, contrary to the ordinance, only shows that the officers are not perform-
ing their public duty, and cannot affect the validity of the ordinance. Id.

The welfare of the many is far superior to those who resist enforcement of an or-
dinance requiring vaccination against smallpox, and fear of one declining and resisting
its enforcement that vaccination would endanger his health is immaterial as far as va-
lidity of the ordinance is concerned. I1d.

Regulation of barber shops.—The requirement of an ordinance that no sleeping or
living room shall be kept or maintained in connection with any varber shop, or place
where the trade of barbering is conducted, is not unconstitutional as denying due process
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of law or equal protection of the law. Hanzal v. City of San Antonio (Civ. App.) 221
S. W. 237,

It was not necessary that an ordinance, permitting health officer to deny license to a
barber having an infectious, contagious, or communicable disease, give a definition of
such diseases. Id.

An ordinance providing for the licensing of barbers by health officer is not rendered
unconstitutional by reason of the fact that it provides for an appeal to an illegal tribunal,
the courts still being open to any barber seeking a redress for any supposed wrong. Id.

An ordinance providing for the regulation and inspection of barber shops and appli-
ances, and the periodical examination of persons engaging in the occupation of a barber
to ascertain if they are free from any infectious, contagious, or communicable disease
and any venereal disease in a communicable form, and requiring the payment of license
fees to cover the cost of inspection, does not deny due process of law nor equal protec-
tion of the law. Id.

Such ordinance held not unreasonable. Id.

When a power to license is given by a city ordinance the intendment must be that
regulation is the object, unless there is something in the language of the grant, or in
the circumstances under which it is made, indicating with sufficient certainty that the
ralsing of revenue by means thereof was contemplated. Id.

Art. 844, [453] [408] May define nuisances and punish persons
guilty thereof, etc.

Nature of nuisance,—Anything that works hurt, inconvenience, or damage, or which
is done to the hurt of the lands, tenements, or hereditaments of another, is a nuisance,
and it is not necessary that the annoyance should endanger health; it being sufficient
if it occasion that which is offensive to the senses, and which renders the enjoyment of
life and property uncomfortable. Brewster v. City of Forney (Com. App.) 223 S. W. 175,
reversing judgment (Civ. App.) 196 S. W. 636.

‘‘Nuisance at law’'’ is act, thing, or omissicn, or use of property in and of itself a
nuisance, permissible under no circumstances; ‘‘nuisance in fact” is one which becomes
?(;:;igsance by reason of circumstances. Shamburger v. Scheurrer (Civ. App.) 198 S. W.

The construction and maintenance of a filling station where gasoline and oil are
stored in large quantities and vehicles are required to cross the sidewalk is not a nui-
sance per se. City of Electra v. Cross (Civ. App.) 225 8. W. 795.

Power to define and abate nuisances in general.—A city ordinance declaring it a mis-
demeanor punishable by fine to keep stallions, etc., within the city limits for service, is
invalid, such keeping not being a nuisance per se, and its 'prohibition, therefore, not
%sinlgo{) %uthorized by arts. 383, 403, or 408. Ex parte Robinson, 30 Tex. App. 493, 17 S.

Provision of an ordinance that certain buildings shall be and are declared a nuisance
would not invalidate a further provision prescribing procedure for determining whether a
building is in fact a nuisance. Crossman v. City of Galveston (Civ. App.) 204 S. W. 128.

Under Galveston Charter 1905, and ordinance enacted pursuant thereto, held, board
of ‘co‘mmissioners had power after full and fair hearing to declare a dilapidated wooden
building a nuisance and order an abatement, although building was erected before es-
tablishment of fire limits, in view of powers given by this article. Id.

A c.ity council has power to declare what shall be a nuisance, and to abate the same
and to impose fines upon parties who may continue or suffer nuisances to exist. City of
Forney v. Mounger (Civ. App.) 210 S. W. 240.

The abatement of a nuisance by a city must be limited by its necessity, and no un-
necessary injury to property must be permitted. Id.

l}Ielther a city by ordinance nor the Legislature of the state has constitutional au-
thority to denounce as a nuisance any business otherwise lawful and to prohibit the
same, unless such a business constitutes a nuisance in fact. City of Electra v. Cross
(Civ. App.) 225 S. W. 795.

Art. 845. [447] [403] May abate nuisances.

See Ex parte Robinson, 30 Tex. App. 493, 17 S. W. 1057; note under art. 844.

Unnecessary abatement.—That the owner of stables permits filth to accumulate there-
in,' 80 as to constitute a nuisance, does not authorize the municipality to destroy the
buildings themselves, such destruction not being necessary to abate the nuisance arising

fsrorvx:r t?fomth' in view of arts. 845 and 846. City of Forney v. Mounger (Civ. App.) 210

Art. 846. [450] [405] May compel the cleansing of premises.

Sge Ciuf of Forney v. Mounger (Civ. App.) 210 S. W. 240; note under art. 845.
Cited, City of San Antonio v. Spears (Civ. App.) 206 S. W. 703.

‘ Art. 847. [459] [413] May require owner of drain, sink, etc., to
fill up, cleanse, etc., the same, and punish for failure to do so.
Cited, City of San Antonio v. Spears (Civ. App.) 206 S, W. 703,
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Art. 848. [451] [406] May direct the location of certain establish-
ments, etc.

Gasoline filling stations.—A city ordinance relative to the construction and mainte-
nance of gasoline filling stations, providing that any person, firm, or corporation violating
any provision should be deemed guilty of a misdemeanor, etc., was penal in effect, and
to be construed strictly against accused and favorably and equitably for him. Invader
0il & Refining Co. of Texas v. City of Ft. Worth (Civ. App.) 229 S. W. 616,

A city ordinance relative to the construction and mainterance of gasoline filling
stations should not be held to operate against and affect an oil and refining company,
which had obtained all permits necessary for erection of a filling station prior to passage
of the ordinance. Id.

Reference in section 3 of ordinance of city of Fort Worth regulating the construc-
tion and maintenance of gasoline filling stations to consideration by the commissioners
of how long existing filling stations have been in operation, and consent or acquiescence
in their location by adjacent owners, etc., held to be to filling stations already in oper-
ation, but which had not secured permit under any ordinance. Id.

Art. 849, [452] [407] May regulate the burial of the dead, etc.

Cemetery.—The powers of municipal bodies, under legislative authority. to adopt
reasonable regulations with reference to public cemeteries, cannot be questioned. FEx
parte Adlof, 86 Cr. R. 13, 215 S. W. 222.

The validity of regulations promulgated by a municipal corporation with reference
to public cemeteries, like other police regulations where not exceeding constitutional
limitations, is tested by their reasonableness as applied to the subject to which they
relate. Id.

Regulations concerning public cemeteries are sustained upon the view that their
enactment is to preserve the public health. Id.

An ordinance of a city making it a misdemeanor for one to dress and take care of
graves and lots in a public cemetery for compensation, without the consent of the super-
intendent thereof, was unconstitutional, because not uniform in its application to all
owners of lots, no condition being specified as to how the consent of the superintendent
should be gained. Id.

Such ordinance was also unreasonable and unconstitutional, being an unlawful re-
striction upon a useful and harmless avocation. Id.

The right to enter a cemetery for the purpose of burying the dead, under reasonable
restrictions and regulations, is accompanied by the right to care for the grave, subject
to like reasonable regulations, and to employ an agent for such purpose. Id.

Art. 851. [445] [401] May tax, etc., dogs.

Regulating running at large.—An ordinance entirely prohibiting owners of dogs from
allowing them to run at large is valid. Pettus v. Weyel (Civ. App.) 225 S. W, 191,

Uncertainty of an ordinance in prescribing the conditions under which an owner of
dogs may let them run at large does not invalidate it, since exceptions from an offense
previously stated need not be prescribed with the same certainty as that necessary to
state the offense. Id.

Art. 854, Control over streets, alleys, etc.; work on streets by in-
habitants; vacation of alleys. .

See Bordagas v. Higgins, 1 Civ. App. 43, 19 S. W. 446; note under art. $57.

4, Law of the road.—Violation of city ordinance prohibiting an automobilist from
passing a standing street car constituted negligence per se. Ward v. Cathey (Civ.
App.) 210 S. W. 289.

The duty under a city ordinance for a vehicle turning from its course at a street
intersection to vield right of way to a vehicle keeping a straight course is not qualified
s0 as to authorize making the turn merely, because, viewed from the standpoint of the
driver, it reasonably appeared to him to be safe. Alamo Iron Works v. Prado (Civ. App.)
220 S. W. 282,

11, Control over streets and sidewalks thereon.—City given absolute control of its
streets by Legislature may wholly prohibit. use 'of its streets for prosecution of any pri-
vate business or grant use with such restrictions as it deems proper. Peters v. City of
San Antonio (Civ. App.) 195 S. W. 989,

A portion of a public road, being by incorporation or extension of a city embraced
within its limits, is thereafter a street of the city, with all the rights of the county
therein, and no longer subject to county control. Feris v. Bassett (Civ. App.) 227 S.
W. 233.

Land claimed by individuals, if once a county road, having by extension of a city
become a street thereof, subject to its exclusive control, the county is neither a neces-
sary nor proper party to suit to enjoin interference with possession and use thereof. Id.

15. Grant of franchises and privileges in streets—Power of city.—Rights to run over
the streets of a city to be granted to motorbus operators under the terms of proposed
ordinances held not to come within the meaning of the term ‘‘franchise,’”” as used in
Dallas City Charter, § 8, subd. 2, giving the city power to confer on any person or cor-
poration franchises or rights to use the property of the city to furnish any general public
service, etc. McCutcheon v. Wozencraft (Civ. App.) 230 S. W. 733,
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16, ——— Construction of grant.—Ordinance under which plaintiffs secured their 1i-
cense to operate jitneys gave them no vested right to use of streets, and later ordinance
confining jitneys to certain streets was valid. A citizen has no vested rights in stat-
utory privileges exemptions. A revocable license to operate jitneys upon streets of city
is not a contract whieh vests rights protected by constitutional prohibition against im-
pairment of contracts. Peters v. City of San Antonio (Civ. App.) 195 S. W. 989.

17Va. Violation of rights.—In action against city for ploughing up plaintiff’s pipe
lines, held, that allegation and proof of contract granting exclusive privilege to operate
water system was unnecessary to give plaintiff a remedy for conversion or wrongful in-
jury to property, so that court erred in sustaining general exception to petition and en-
tering judgment thereon. Templeton v. City of Wellington (Civ. App.) 207 S. W. 186,

While no action will lie if in order to maintain it plaintiff requires aid from an il-
legal transaction, the fact that defendant city permitted water system equipment in its
streets, whether under a void contract or by permission, did not authorize a wanton or
willful injury to it. Id.

Art. 854a. Charter may authorize sale of squares, parks, streets, etc.

Rights of city’s vendor.—If a city has authority to sell its parks, the sellers of land
to the city for park purposes have no vested right in the maintenance of a park on the
land. City of Beaumont v. Matthew Cartwright Land & Improvement Co. (Civ. App.)
224 S. W. 589.

Art. 855. [426] [382] May prevent the incumbering of streets,
etc., and cause unsafe buildings to be removed, etc.
Cited, City of San Antonio v. Spears (Civ. App.) 206 S. W. 703.

Art, 856. [550] [479] City council may cause dangerous build-
ings, etc., to be removed.

Cited, City of San Antonio v. Spears (Civ. App.) 206 S. W. 703.

Removal of buildings.—In proceedings to enjoin board of cily commissioners from
demolishing a certain dilapidated wooden building and for a writ of mandamus to compel
granting of applications to repair said building, held, that court did not err in directing
verdict for defendants; there being no evidence which would justify a conclusion that
board acted arbitrarily. Crossman v. City of Galveston (Civ. App.) 204 S. W. 128.

In proceeding to enjoin board of city commissioners from demolishing a certain dilap-
idated wooden building, evidence of proceedings of board relative to inspection of buila-
ing, notices issued and served upon owners, etc., held pertinent and material upon
question whether act of board was arbitrary. 1d.

Where buildings of plaintiffs, landlord and tenant, were so dilapidated as to render
them menace to public safety in their tendency to promote fires, and therefore weré a
public nuisance, city and officials under ordinance could lawfully remove them, after due
r‘;votifgeg to and hearing of plaintiffs. Defferari v. City of Galveston (Civ. App.) 208 S.

City ordinances, empowering mayor and other officials on due notice and hearing to
remove buildings within fire limits of city which are in such condition of dilapidation
as to be nuisance in tendency to promote fires, are valid, 1d.

. That a city council declares that buildings are a nuirance in fact is not a final deter-
mination of the question, but the owner may have it adjudicated in a suit for damages.
City of Forney v. Mounger (Civ. App.) 210 S. W. 240.

. If citv council, in the exercise of its powers to abate a nuisance, destroys or author-
izes the destruction of buildings which in fact are not a nuisance, the municipality is
liable for damages sustained by the owner. Id.

_ That the owner of stables permits filth to accumulate therein, so as to constitute a
nuisance, does not authorize the municipality to destroy the buildings themselves, such
dpstruction not being necessary to abate the nuicance arising from the filth, in view of
Vernon’s Sayles’ Ann. Civ. St. 1914, arts. 845 and $46, giving the city the power to compel
the cleansing of the premises, Id.

Art. 857. [420] [376] May construct bridges, etc., sewers, side-
walks, etc. :

Cited, City of San Antonio v. Spears (Civ. App.) 206 S. W, 703.

Liability of city in respect to sewers and drains—In general.—If a sewerage plant
cot}ld not be constructed and operated, however compelling the necessity for it, without
doing injury to the property of a citizen, then the city must stand the loss, and is bound
to com‘?‘ensate the citizen for the damage suffered. Brewster v. City of Forney (Com.
App.) 223 8. W. 175, reversing judgment (Civ. App.) 196 S. W. 636.

_~—— Defects in sewers and drains.—Evidence held sufficient to show that defendant
city }1;1(1 notice, or in the exercise of ordinary care should have had notice, of defective
condition of manhole into which plaintiff pedestrian fell and to warrant finding that plamn-
tl‘ff was not negligent, and "vas not acting in violation of the spirit of an ordinance for-
s‘lfddééiog use of street by pedestrians. City of Ft. Worth v. Weisler (Civ. App.) 212 S.

—_— .Nulsance in general.—Municipality is liable for its torts or creation of nuisance in
construction and operation of its sewage disposal plant, whether or not careless or neg-
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ligent in such construction or maintenance. Brewster v. City of Forney (Civ. App.) 198
S. 'W. 636. )

In action against defendant town for damages due to maintenance qf septic tank.
evidence held sufficient to make an issue whether alleged nuisance ex1st.ed and was
regularly occurring and permanent. Town of Jacksonville v. McCracken (Civ. App.) 197
S. W. 309. .

Evidence that death of plaintiff's son was caused by alleged nuisance held sufficient
for submission of question to jury. Id. . X

The construction and operation of a sewerage system by a city was a nulsance, where
it made a citizen’s place undesirable as a residence and decreased its yalue. Brewste‘r
v. City of Forney (Com. App.) 223 S. W. 175, reversing judgment (Civ. App.) 196 S,
W. 636. .

Sewer poliuting water course.—A municipal corporation may be enjoined from
maintaining and operating a sewage disposal plant or tank which is too small to care for
the sewage flowing into it, thereby polluting a stream, where the structure can be so
enlarged or added to as to stop the continuance of the nuisance; for in operating a sewer
a city exercises a corporate power, as distinguished from a governmental function. City
of Pittsburg v. Smith {(Civ. App.) 230 S. W. 1113.

Notice of defect and of claim for damages.—City of Dallas Charter, art. 14, § 11,
requiring written notice of injury as a condition precedent to a suit against a city f_ox-
such injury, is valid. But the requirement is in derogation of common right, and will
be construed with veasonable strictness, and not extended by implication beyond its
own terms or held to apply to such damages as are not within its clear intent. Notice
is a condition precedent though the injury was the result of an act of the city itself.
City of Dallas v. Shows (Com. App.) 212 S. W. 633.

Construction of sidewalks.—Under Rev. St. 1879, arts. 375, 376, which regulate the
construction of sidewalks in cities, and fix the liability of the owners of the abuttipg
property, assessments for sidewalks, when imposed by a city ordinance, are special
taxes, for which the homestead may be sold, as other lands. Bordages v. Higgins, 1
Civ. App. 43, 19 8. W. 446.

Under this article, the city council has power to provide that the lien on the abutting
property for the cost of construction may be enforced by suit in a court of competent
jurisdiction. (20 S. W. 184, reversed.) Bordages v. Higgins, 1 Civ. App. 43, 20 S. W. 726.

A city ordinance declared the cost of a sidewalk a lien on the property, and pro-
vided for its sale in the manner provided for other tax sales, but reserved any right
or authority the city might have to collect the assessments by suit. Held, that a suit
to enforce the city’s lien by sale of the property was not authorized by this article.
City of Bonham v. Preston (Civ. App.) 23 S. W, 391.

Legislature could authorize municipal corporation to charge owner of city lot with
cost of constructing sidewalk in front of it, without reference to whether lot was bene-
fited by improvement or not; such action not amounting to taking of property without
due process. City of Tyler v. Cain (Civ. App.) 204 S. W. 473.

Ordinance requiring construction of sidewalks was not void because it undertook to
make cost of construction with legal interest and cost of collection, a persopal claim
against property owner; statute so authorizing. City of Lampasas v. Huling (Civ.
App.) 209 S. W. 213.

Ordinance providing for ronstruction of cement sidewalks by the property owner, or.
on his default, by the city, vnder supervision of public improvement committee of city
council at owner’s expense, held not void as delegation of council’s legislative powers, Id.

Such ordinance, together with notice served on defendant owner, held sufficient in
their description of kind and grade of sidewalk required. Id.

Art. 860. [444] [400] May establish pounds, etc.

Invasion of authority by county.—ILegiclature, by special charter granted City of Dal-
las (Sp. Acts 30th Leg. c¢. 71), having given it right and authority to control, regulate,
restrain, and prohibit running at large of stock within its bounds, as well as controi
of streets and public grounds, county cannot invade its territory in attempt to exercise
authority by a local option election. Cowand v. State, 83 Cr. R. 298, 202 S. 'W. 961.

Art. 860a. May prevent keeping animals for breeding purposes.—
The city council of any duly incorporated city or town shall have the
authority to pass such ordinance or ordinances as may be necessary to
prevent any person, corporation or association of individuals from keep-
ing for breeding purposes a jack, bull or stallion within the corporate
limits of such city or town, and may prescribe such penalty for the viola-
tion of such ordinance or ordinances as they may deem sufficient and
nelcessary for their proper enforcement. [Acts 1919, 36th Leg., ch. 75,
§ ’E‘ook effect 90 days after March 19, 1919, date of adjournment,

Art. 861. [442] [398] May prevent, etc., horse-racing, etc.

Fixing maximum speed.—It is within the province of the legislative officials of city
to fix a maximum speed on the city streets, provided such speed is not in excess of that
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provided by the laws of the state. Northern Texas Traction Co. v. Smith (Civ. App.)
223 8. W. 1013. .

Art. 863. [460] [414] May control, etc., the laying of railway
tracks, etc.

Rights of franchise holder.—Street railway having valid franchise to use city streets
has such an interest in the use of the city stiects that it may sue to restrain the use
thereof by jitneys licensed under alleged invalid ordinance. Lindsley v. Dallas Consol.
St. Ry. Co. (Civ. App.) 200 S. W. 207.

Effect of non-observance, etc., upon liability of rallroad.—The violation of a statute
or ordinance regulating the speed of electric cars is negligence per se. Southern Traction
Co. v. Kirksey (Civ. App.) 222 S. W, 702,

Art. 865. [418] [374] To provide city with water, etc.

Municipal plants—Liability for injuries.—Under deed to right of way for city water
supply pipe line, giving right to repair pipe line under waters of pond on grantor’s land,
city was liable for damages from unnecessarily draining pond entirely, if the pipe line
could have been repaired without draining all the waters and killing fish. Town of Jack-
sonville v. Ragsdale (Civ. App.) 202 S. W. 774,

—— Conveyance to city of riparian rights.—Under the rule that when a thing is
granted everything essential to its beneficial use passes, a city in its corporate capacity
held a riparian proprietor, and entilled td riparian rights in a stream which it had
dammed for a municipal water supply, such rights, if not existing otherwise, having been
conveyed to, and having vested in, the city by conveyance from persons under whom
parties in possession adversely to the city claimed through subsequent conveyances.
Grogan v. City of Brownwood (Civ. App.) 214 S. W. 532.

A city to which riparian owners conveyed land with the right to erect a dam for
reservoir purposes, the conveyance reserving tc the grantors and their assigns the right
to use water in the stream as they might deem fit, held entitled to priority in its use
for its inhabitants of water for domestic purposes, though not to sell to railroads, when
the stream was so low on account of drouth that there was sufficient water for such
use alone, as against subsequent grantees of the riparian owners claiming the right to
use water for irrigation, and therefore entitled to injunctive relief. Id.

Deed from riparian proprietors to city of land whereon to erect a dam for reservoir
purposes held not to have reserved to the grantors and their assigns the right to use the
waters in the stream or bayoua for irrigation purposes, which use might deprive the city
of power to supply its inhabitants with water for domestic uses. Id.

Art. 869. [427] [383] May tax, etc., certain occupations.

Regulation of stallions.—A city ordinance declaring it a misdemeanor punishable by
fine to keep stallions, etc., within the city limits for service, is invalid, such keeping not
being a nuisance per se, and its prohibition, therefore, not being authorized either by
Rev. St. arts. 403, 408, empowering cities to abate nuisances or by article 383 empowering
%\ifﬁelso}'? ‘‘regulate’” occupations and callings. Ex parte Robinson, 30 Tex. App. 493, 17 S.

. Q.

Art. 870. [430] [386] May license, etc., hackmen, and prescribe
their compensation, etc.

Regulation of hackmen, jitneys, etc.—Validity.—City given absolute control over its
streets by Legislature has power to prohibit use of jitneys on any street or confine their
use to certain streets. Peters v. City of San Antonio (Civ. App.) 195 S. W. 959.

An ordinance prohibiting jitneys, other than those operating from A. to U., from us-
ing certain streets, is not an unwarranted discrimination rendering ordinance invalid. Id.

San Antonio ordinance of August 27, 1917, regulating and licensing automobiles userl
for hire, other than jitneys, is not unconstitutional. Craddock v. City of San Antonio
(Civ. App.) 198 S. W. 634.

A municipal corporation has the same power of regulation over automobiles used for
hire on special trips as over regularly licensed jitneys operated over fixed routes. Id.

Under Dallas City Charter, art. 2, § 2, subd. 1, article 2, § 3, subds. 24, 33, and article
2, § 7, subd. 4, an ordinance regulating and licensing jitney busses and requiring a surety
bond by the operators was valid. City of Dallas v. Gill (Civ. App.) 199 S. W. 1144.

Requirement that applicants for licenses to operate automobiles for hire should fur-
nish bond or indemnity insurance in the sum of $10,000 held not unreasonable on its
face. Ex parte Parr, §2 Cr. R. 525, 200 S. W. 404.

It was not improper classification to provide in one ordinance for the licensing of jit-
neys operating over particular routes, and in another ordinance for the licensing of service
cars confined to no particular route. Id.

An ordinance requiring a license to operate automobiles for hire was not rendered
invalid by a provision therein giving authority to revoke the license. Id. .
“01%{1 Ordfinémce forbidding jitneys within a certain zone does not create a monoply, in
iolation of Const. art. 1 1, 26, in favor of street railways. i . Ci &
ADD) 200 8. ¥v- 200 , §8 ‘ ys. Gill v. City of Dallas (Civ.

Nor does it In violation of Const. art. 1, §§ 17, 19, and Const. U. §. Amend. 14, take
Q\T}?P%Tty and privileges, without due compensation or process of law. of jitney companies

Ich, under former ordinances and statutes, made investments in the business; their
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use of the streets being the exercise of a mere license revocable at the will of the licen-
sor. Id.

Ordinance of Dallas of August 2, 1918, entitled one regulating local street transpor-
tation, and excluding from a certain zone regular lines of jitneys, held not in conflict
with or repugnant to Acts 35th Leg. c. 190, creating a state highway department, or chap-
ter 207, regulating operation of motor vehicles, in view of section 25 of the former (Supp.
1918, art. 7012'%h), and section 23 of the latter, reserving to local authorities power to li-
cense and regulate the use and operation of vehicles for hire. Id.

An ordinance regulating use of streets by jitneys, passed in the exercise of delegated
power, is not void as exercise of legislative power reserved by Const. art. 3, § i, to the
state. Id.

The exercise by city of powers delegated to it under authority of provisions of the
Constitution to regulate local street transportation is not in violation of the state’s right
of government provided for by Const. art. 1, § 1, even if it has application to the state’s
internal-affairs. Id.

Plaintiffs’ business of leasing or hiring driverless automobiles to the general public
held to be of a public nature, to contemplate and in fact make use of the streets of de-
fendant city, and to affect the public welfare, so as to be subject to license and reasonable
regulation by the city, vnder art. 7012%h, and Vernon's Ann. Pen, Code Supp. 1918, art.
820r, and San Antonio Charter, §§ 90, 98, 99. City of San Antonio v. Besteiro (Civ. App.)
209 S. W. 472,

The business of renting driverless automobiles to the public for temporary use over
the streets of defendant city is not the ‘‘private use” by an individual of his property
over which the police power of the city cannot be exercised. 1d.

The streets of a city are controlled and under the supervision of the city for the ben-
efit of its inhabitants, and those who live within its limits have a right to carry on busi-
ness in a legitimate way, and unless an ordinance relating to use of streets by passenger
motor vehicles violates some guaranteed rights of the citizens or some law of the state,
it cannot be held unreasonable or arbitrary. Ex parte Stallcups, 87 Cr. R. 203, 220 S.
W. 547.

The right of a railroad company to grant exclusive privilege to one company to solicit
transfer of passengers and baggage upon its own grounds was not affected by a city or-
dinance attempting to establish hack stands and provide other regulations relating to the
subject, since the city’s authority under the statute could extend no further than to its
streets and public ways and to regulations, if any necessary, tending to afford travelers
with sufficient accommodation; there being no claim of any insufficiency in this case.
Clisbee v. Chicago, R. 1. & G. Ry. Co. (Civ. App.) 230 S. W. 235,

—— Liabilities for injuries.—Under city ordinance owner of jitney bus and surety on
bond, held liable for injuries to pedestrian from defective condition of bus when driven
by servant of person operating for owner on percentage basis. Western Indemnity Co. v.
Berry (Civ. App.) 200 S. W. 245,

Review of reasonableness of regulation.—City having authority to regulate operation
of automobiles for hire, the court cannot declare its regulations unreasonable, unless such
unreasonableness is clearly apparent. Ex parte Parr, 82 Cr. R. 525, 200 S. . 404,

Art. 872, [431] [387] May license, etc. billiard tables, etc.

Ordinances—Validity—Pool rooms.—The power a city has to prescribe the hours dur-
ing which the business of pool halls may be conducted depends on its charter. Ex parte
Perkins (Cr. App.) 226 S. W. 411. v

Under this article, constituting part of the charter of the city of Bowie, the city is
without power to prescribe the hours during which the business of pool halls may be
conducted, the charter excluding the idea it was intended to confer power to regulate
amusements licensed by the state, and not named in the charter. Id.

~—— Saloons.—Ordinance of city establishing saloon district was not void because
it failed to provide penalty for violation. City of Brownsville v. Fernandez (Civ. App.)
202 S. W. 112.

‘When authorized by its charter, a municipal corporation may by ordinance duly
enacted designate the localities within its corporate limits wherein the sale of intoxi-
cating liquors licensed under the state law may be sold and make it unlawful to sell else-
where within the bounds of the city, and the Constitution does not restrict the power of
the Legislature to prescribe a penalty for refusal to observe such city regulations. Ter-
retto v. State, 86 Cr. R. 188, 215 S. W. 329.

Art. 877a. May issue warrants to meet current expenses; interest
or discount; limit of amount.—Any incorporated city or town in this
State, whether incorporated under the General L.aws of this State, or
incorporated by special charter adopted in the manner provided by law,
and having a population of 161,000 or more according to last U. S. census,
may, through its board of commissioners of city council, provide for the
payment of its current expenses for any current fiscal year, or for any
portion of such fiscal year, by the issuance of warrants drawn against
the current revenues of said city or town for such fiscal year, and if
no funds are available to pay such warrants at the time of the issuance
thereof, the hoard of commissioner: or city council of such city or town
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may provide for the payment of interest upon such warrants, or may
provide for the payment of a discount thereon; provided that such inter-
est or discount shall never exceed an amount equal to six per centum
per annum upon the face of such warrants for the period of time inter-
vening between the date of the issuance of such warrants and the time of
payment thereof, and provided further that in no event shall the board
of commissioners or city council provide for the issuance of warrants
upon which interest or discount is to be paid, in excess of eighty per cent.
of the estimated revenues of said city or town for such fiscal year after
the deduction of all interest upon the bonded indebtedness of such city,
or town, to be paid out of the revenues for such fiscal year, and such
sums as may be required to be paid into any sinking fund or into any
special fund or any special trust fund of said city or town, out of its reve-
nues for such fiscal year. Such warrants shall be dated and numbered
consecutively as they are issued, and shall become a lien upon the reve-
nues of said city or town for such fiscal year, available for the payment
thereof, and shall be paid consecutively according to their respective
dates and numbers as funds for the payment thercof become available.
[Acts 1921, 37th Leg. 1st C. S., ch. 15, § 1.]

Sec. 2 repeals all laws in conflict. The act took effect Aug. 18, 1921,

Art. 878. [416] [372] Power to provide special funds for special
purposes, etc. ’

Cited, City of Sherman v. Williams, 84 Tex. 421, 19 S, W. 606, 31 Am. St. Rep. 66.

Diversion of funds.—Under this article. the city has no power to loan money realized
from the sale of water-works bonds, and the bondsmen of the city treasurer are entitled
to an injunction restraining him from carrying out an agreement to loan such fund. City
of Bonham v. Taylor, 81 Tex. 59, 16 S. W. 555.

Art. 879. [466] [420] To appropriate revenues and for what pur-
poses; to issue bonds, etc.

Limitation of amount.—In ascertaining the amount of bonds outstanding under this
article, those issued in aid of a railroad are to be included, and a sum of money in the
city treasury applicable to the bonds could not properly be deducted. City of Waxa-
hachie v. Brown, 67 Tex. 519, 4 S. W. 207.

Art. 880. [467] [421] City bonds shall specify, what.

Interest and sinking fund.—Provision of statutes with relation to issuance of city
bonds, which specifically requires the city to provide a fund to pay interest and create
a sinking fund, has no application to a case where no bonds were issued, but the debt
simply evidenced by city warrants. American Roads Machinery Co. v. City of Ballinger
(Civ. App.) 210 S. W. 265.

‘Where certain high school bonds issued by a city were to bear interest from May 1,
1914, it was proper that provision should be made to pay interest and create a sinking
fund for the year 1914, though the bonds were not sold until June, 1915. Concho Camp,
No. 66, W. O. W. v. City of San Angelo (Civ. App.) 231 S. W. 1106.

Diversion of proceeds.—Bonds issued by a city by virtue of an election pursuant to
ordinance for the acquisition and improvement of lands either within or without the city
for public parks could not be used for any other purpose. City of Beaumont v. Matthew
Cartwright Land & Improvement Co. (Civ. App.) 224 S. W. 589,

Land purchased by city with bonds issued solely for the acquisition and improve-
ment of lands for parks became impressed with park purposes, and cannot be used by
the city for any other purpose, though the deed to the city was a general warranty deed
without reservations and without covenants dedicating the lands to park purposes. Id.
. Having sold land to a city for a valuable consideration, with no covenant dedicating
it to any special purpose. though the land was paid for with park bonds, the sellers part-
€d with all their interest, and had no vested right in the improvement of the land for
park purposes and in the maintenance of a park on it. Id.

. Art. 881. [468] [422] Bonds shall be signed, etc., and payable

where and when, etc—Said bonds shall be signed by the Mayor and

countersigned by the City Secretary, and payable at such place or places,

as may be fixed by ordinance of the City Council or governing body of
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the city or town. [Acts 1875, p. 256, § 78; Acts 1921, 37th Leg., ch.
9, § 4.

§Exp]Iana\tory.—Sec. 6 of the act repeals Rev. Civ. St. 1911, arts. 881, 882, and art. 925,
as amended, and all laws in conflict.

Art. 882. Same; interest; maturity; payment; purposes of issue.
—Any city or town providing for improvements mentioned in the two
preceding Sections [Arts. 925, 925a], shall have the power to issue cou-
pon bonds therefor in such sum as it may deem expedient, to bear in-
terest not exceeding six per cent. per annum, and to mature serially or
otherwise, not exceeding forty years from their date, and shall provide
for payment of the interest on, and principal of bonds heretofore issued
and of all bonds issued under this Act, except for indebtedness incurred
prior to September 25, 1883, out of the taxes herein authorized, and the
limitations now provided by law upon the amount of bonds that such
cities may issue, shall not apply to bonds issued under this Act. Within
the meaning of this Act shall be included building sites and buildings for
the public free schools and institutions of learning within such cities and
towns which have assumed or may hereafter assume the exclusive con-
trol and management of the public free schools and institutions of learn-
ing within their limits, and the cities and towns hereinbefore mentioned
may issue coupon bonds therefor under the terms of this Act. [Acts
1909,2 S. S, p. 444; Acts 1921, 37th Leg.,, ch. 9, § 3.]

Explanatory.—Sec. 6 of the act repeals Rev. Civ. St. 1911, arts. 881, 882, and art. 925,
a8 amended, and all laws in conflict.

Art. 882a. Same; submission to voters; approval and registration;
validation.—Nothing in this Act shall be construed to authorize the is-
suance of such bonds without submitting the same to a vote of the quali-
fied property taxpaying voters as now required by law, and such bonds
shall be submitted to the Attorney General for approval and to the
Comptroller for registration, as now required by law; and all elections
held in such cities and towns at which any such bonds were authorized
to be issued prior to the taking effect of this Act, are hereby validated,
and such bonds may be issued under the terms of this Act; and noth-
ing in this Act shall be construed to in any manner affect any school tax
heretofore voted in any such city or town in accordance with any pre-
viously existing law. [Acts 1921, 37th Leg., ch. 9, § 5.]

Art. 884. [483] Interest and sinking fund tax to be levied, inter-
est paid and bonds sold at not less than par.

Sale of bonds.—On stipulation in bid for purchase of city bonds that transcript of
proceedings leading up to issuance of bonds should be satisfactory to bidder’s attorney,
where attorney’s opinion was unfavorable there was no obligation on bidder.. City of
Amarillo v. W. L. Slayton & Co. (Civ. App.) 208 S. W. 967.

Attorney’s unfavorable opinion is assailed by city as fraudulent, or mere pretense,
burden is on city to prove such matter or matters of fact. Id.

Bidder’s good-faith money was not forfeited to city if the condition was not complied
with by furnishing attorney transcript of proceedings leading up to bond issue which
should satisfy him. Id.

Objection of attorney that notice of election provided that bonds amounting to $50,-
000 payable serially, one to forty years, should be issued, while two series actually were
{ssued, one for $40,000, from one to forty years, and ene for $10,000, one to ten years,
held not trivial. Id.

. “gﬂviii;nce held insufficient to Jjustify finding that bidder’s attorney acted in bad
alth. .

Evidence held not to show want of good faith on the part of plaintiff in referring the
legality of the bonds to attorneys named, nor want of good faith on the part of such at-
torneys, the plaintiff being legally entitled to terminate the contract on their opinion
regardless of motive. Grant v. City of Mineral Wells (Civ. App.) 230 S. W. 854. .

‘Where plaintiff sued to recover a deposit made to show good faith in carrying out
a contract to dispose of the defendant city’s bonds subject to the approval of plaintiff’s
attorneys, if they in good faith rendered an opinion that the bonds were invalid and
plaintiff in good faith acted thereon plaintiff could recover, even though the objection to
the bond issue be groundless, there being no reservation for approval by any other at-
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torney or official body, and no proof that plaintiff was negligent in selecting a qualified
attorney. Id.

Art. 890. [465] [419] May pass ordinances to fund debt, etc.
See City of Waxahachie v. Brown, 67 Tex. 519, 4 S. W. 207; note under art. 873,

CHAPTER FIVE

CORPORATION COURTS

Art. Art.

903. Corporation court created. 922, Until organization of corporation

904. Jurisdiction. courts, municipal court as now es-

921, Appeals to what court; trial de novo; tablished has jurisdiction, but there-
appeals, how governed. after abolished.

Article 903. Corporation court created.
See Taylor County v. Jarvis (Com. App.) 209 S. W. 405,

Art. 904. Jurisdiction.
See Taylor County v, Jarvis (Com. App.) 209 S. W. 405,

Art. 921. Appeals to what courts; trial de novo; appeals, how gov-
erned. »

Power of legislature.—Under Const. art. 5, 8§ 1, 5, 16, 19, 22, the Legislature, by the
charter of the city of Texarkana, section 131, defining powers and duties of corporation
court of the city and section 144, as amended by Loc. & Sp. Laws 31st Leg. c¢. 96, and
Sp. Laws 33d Leg. c. 65, had power to limit the right of appeal to the Court of Criminal
Appeals from the corporation court, by stipulating that, unless fine exceeds $25, the judg-
;ggnt of the corporation court shall be final. Ex parte Bennett, 85 Cr. R. 315, 211 S. W.

Appellate jurisdiction.—In view of Const. art. 5, §§ 1, 22, and Vernon’s Sayles’ Ann.
Civ. St. 1914, arts. 903, 904, 921, and Code Cr. Proc. 1911, arts. 101, 894, 897, an appeal may
be taken to county court from corporation court, upon conviction of violation® of a city
ordinance, not constituting an offense defined by the Penal Code. Taylor County v. Jarvis
(Com. App.) 209 S. W. 405.

Art. 922. Until organization of corporation courts, municipal court
as now established has jurisdiction, but thereafter abolished,
Cited, Johnson v. State, 32 Cr. R. 353, 22 S. W. 406.

CHAPTER SIX

TAXATION

Art, Art.
923. Ad valorem tax. expenses, Improvements, etc., limi-
924, May levy and collect tax for improve- tation. .

ments, buildings, eto, 926. Cities or 10,000 inhabitants and over
925. Cities of 5,000 or less may levy tax to levy and collect tax; validating

for interest and sinking fund on act.

certain bonds; for current expens- 928 Occupation tax.

es, permanent improvements, roads, 931+ Fower of city council to provide for
ete, assessing, etc., taxes.

925a. Cities of over 5,000 may levy taxes 937. Taxes for payment of indebtedness.
for interest, sinking fund, current

Article 923. [484] [425] Ad valorem tax.

Cited, Ferris v. Kimble, 75 Tex. 476, 12 . W. 689,

Strict construction.—The grant of taxing power to any county or district b;
. > y the Leg-
islature should be construed with strictness; the presumption being that the Legislatge

has granted in clear terms all it intended to grant. State v
(CivE Aoy, 0y Gear terms BT e v. Houston & T. C. Ry. Co.

Power to levy.—Municipalities have no inherent power to tax. State v. I
T. C. Ry. Co, (Civ. App.) 209 S. W. 820. P ¢ V. Houston &
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Property taxable.——Thé charter of the city of Austin held to authorize taxation of
personal property situated within its borders. City of Austin v. Great Southern Life Ins.
Co. (Civ. App.) 211 S. W. 482,

Vessels, derricks, horses, and wagons used in business of dredging and marketing
mud shell, permanently situated at places other than city of Galveston, under control of
agents of owner permanently residing at such places, were not subject to Galveston's
personal property tax under Galveston City Charter, § 54, though Galveston was place
of owner's residence, and though tugboats were registered for port of Galveston under U.
S. Comp. St. § 7719, and discharged cargoes thereat, and though property was not taxed
at place of its situs. City of Galveston v. Haden (Civ. App.) 214 S. W. 766.

Art. 924, [485] May levy and collect tax for improvements, build-
ings, etc. :

See Concho Camp, No. 66, W. O. W, v. City of San Angelo (Civ. App.) 231 S. W. 1106.

Tax for support of schools.—In view of arts. 924, 925, a tax to pay off bonded indebt-
edness for erection of school buildings was not a school tax, within the meaning of
Const. art. 7, § 3, limiting amount of levy of school taxes. Houston v. Gonzales Inde-
pendent School Dist. (Civ. App.) 202 S. W. 962.

Where, by Sp. Laws (Ist Call. Sess.) 1913, c. 14, creating the Gonzales independent
school district, which included all of the lands within the city of Gonzales as well as ad-
ditional territory, school property in the city of Gonzales passed to the new district sub-
ject to a necessary tax of 17 cents per $100 to satisfy bonds issued by the city under au-
thority of this article, held, that the 17-cent tax was a tax within Const. art. 7, § 3, and
as the taxing power of the city was restricted by article 8, § 9, to 25 cents for city pur-
poses and 25 cents for the erection of public buildings, the district could not levy taxes
up to the 40-cent limit authorized, but was restricted to 33 cents. Houston v. Gonzales
Independent School Dist. (Com. App.) 229 S. W. 467.

Art. 925. [486] [425c] Cities of 5,000 or less may levy tax for in-
terest and sinking fund on certain bonds; for current expenses, perma-
nent improvements, roads, etc.—The City Council or governing body of
any city or town in this State having a population of five thousand or
less shall have power by ordinance to levy, assess and collect an annual
ad valorem tax sufficient to meet the interest and sinking fund on all
indebtedness legally incurred prior to the adoption of the Constitutional
Amendment of September 25, 1883, regarding the power of cities and
towns to levy and collect taxes, etc., and may also levy, assess and
collect such taxes as such City Council or governing body may deter-
mine, not to exceed for any one year one and one-half per cent of the
taxable property of such city or town, for current expenses and for the
purpose of construction or the purchase of public buildings, water works,
sewers, and other permanent improvements, within the limits of such
city or town, and for the construction and improvement of the roads,
bridges and streets of such city or town within its limits. [Acts 1909, 2
S. S p. 4 Acts 1917, 35th Leg. 3d. C. S, ch. 14, § 1; Acts 1921, 37th
Leg., ch. 9, § 1.]

Explanatory.—Presented to Governor on 11th day of February, A. D. 1921, but not
signed by him nor returned, with objections, within time prescribed by Constitution, and
thereupon became a law without his signature.

Constitutionality.—If this article, as amended is invalid in so far as it applies to cities
constituting independent school districts which have extended their limits for school
purposes, such invalidity does not invalidate the amended section when applied to a city
constituting an independent school district of the same boundaries. City of Rockdale v.
Cureton (Sup.) 229 S. W. 852.

Amount dependent on valuation of property, etc.—Where municipal liability may be
paid from cash on hand or a special fund, no debt is incurred within Constitution, limit-
ing tax which may be levied to pay certain municipal debts, since object of limitation is
%ere?(') to prevent exorbitant taxation. City of Laredo v. Frishmuth (Civ. App.) 196 S.

. 190. .

Tax of 45 cents per $100 levied by city of Laredo, violates constitutional amendment
of 1883 (see Acts 18th Leg. p. 133) limiting such taxation to 25 cents per $100. Id.

Assessment of benefits held nof invalid, because property will thereby be subjected
%)7 arzg.x in excess of the constitutional limit. City of Dallas v. Atkins (Civ. App.) 197 S.

« Odo,

Where Const. art. 11, § 5, constitutes city’s grant of power to levy taxes, it can levy
them to extent of 2% per cent. of taxable property, and deal with funds as provided by
charter.‘ Williamson v, Cayo (Civ. App.) 198 S. W. 643.

) Ip view of arts. 924, 925, a tax to pay off bonded indebtedness for erection of school
buildings was not a school tax, within the meaning of Const. art. 7, § 3, limiting amount
gf {:,“;6? school taxes. Houston v. Gonzales Independent School Dist. (Civ. App.) 202
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Under Const. art. 7, § 3, exempting from the limitation on the amount of school dis-
trict tax incorporated cities or towns constituting independent districts, and the amend-
ment of this article, a city acting as independent school district can issue bonds for school
buildings exceeding the amount of city indebtedness limited by Const. art. §, § 9.
City of Rockdale v. Cureton (Sup.) 229 S. W. 852,

In view of arts. 882, 924-926, and 937, levies to pay off funding bonds and obtain
funds to pay off a judgment on street improvement bonds held not to have constituted
limitation on the power of the city to levy taxes for street improvements to the extent of
15 cents on the $100. Concho Camp, No. 66, W. O. W. v. City of San Angelo (Civ. App.)
231 8. W. 1106.

Art. 925a. Cities of over 5,000 may levy taxes for interest, sinking
fund, current expenses, improvements, etc.; limitation.—The City Coun-
cil or governing body of any city in this State having more than five
thousand inhabitants, unless otherwise provided in its special charter
granted by the Legislature or adopted by the people, shall have power by
ordinance to levy, assess and collect an annual ad valorem tax sufficient
to meet the interest and sinking fund on all indebtedness legally incurred
prior to the adoption of the Constitutional Amendment of September 25,
1883, regarding the power of cities and towns to levy and collect taxes,
etc., and may also levy, assess and collect such taxes as such City Coun-
cil or governing body may determine, not to exceed for any one year
two and one-half per cent. of the taxable property of such city, for cur-
rent expenses and for the purpose of construction or the purchase of pub-
lic buildings, water works, sewers, and other permanent improvements,
within the limits of such city, and for the construction and improvement
of the roads, bridges and streets of such city within its limits. [Acts
1921, 37th Leg., ch. 9, § 2.]

Explanatory.—Sec. 6, of the act repeals Rev. Civ. St. 1911, arts. 881, 882, and art. 923,
as amended, and all laws in conflict.

Art. 926. [487] [426] Cities of 10,000 inhabitants and over to levy
and collect tax; validating act.

See Werner v. City of Galveston, 72 Tex. 22, 7 8. W. 726; Concho Camp, No. 66, W. O.
W. v. City of San Angelo (Civ. App.) 231 S. W. 1106.

Application of tax.—Under Rev. St. art. 426, a city of more than 10,000 inhabitants,
which had no special charter, was authorized to levy a tax of one half of 1 per cent. for
protection against fire, one fourth of 1 per cent. for improving the streets, and one fourth
of 1 per cent. for paying its outstanding indebtedness, where the whole levy did not exceed
the statutory limit, since the application of the tax fund is left to the discretion of the
city authorities, in the absence of special statutory directions. Muller v. City of Deni-
son, 1 Civ. App. 293, 21 S. W. 391,

Art. 928. [490] [429] Occupation tax.

Constitutionality—Discrimination.—An ordinance requiring barbers to pay a license

§'OI‘ purpose of inspection, etc., was not discriminatory because a higher charge was made
in proportion against shops with a small number of chairs than against those with a
greater number, such difference in proportion showing rather that the inspection of a
smal} shop would cost more in proportion than the inspection of a large shop. Hanzal
v. City of San Antonio (Civ. App.) 221 S. W. 237.
.~ Tax for revenue.—When a power to license is given by a city ordinance the
intendment must be that regulation is the object, unless there is something in the lan-
guage of the grant, or in the circumstances under which it is made, indicating with suffi-
cient certainty that the raising of revenue by means thereof was contemplated. Hanzal
v. City of San Antonio (Civ. App.) 221 S. W. 237,

. Art. 931. [493] [432] Power of city council to provide for assess-
Ing, etc., taxes,

When two-thirds vote required.—Cities incorporated under arts. 1006-1017, cannot levy
special tax for local improvements evidenced by paving certificates unless ordinance levy-

ing tax be consented to by two-thirds of aldermen elected in view of this article. Celaya
v. City of Brownsville (Civ. App.) 203 S. W. 153.

Art. 937. [498] [437] Taxes for payment of indebtedness.

See Conqho Camp, No. 66, W: O. W. v. City of San Angelo (Civ. App.) 231 S. W. 1106.
Cited, City of Sherman v. Williams, 84 Tex. 421, 19 S. W. 606, 31 Am, St. Rep. 66.
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CHAPTER SEVEN
ASSESSMENT AND COLLECTION OF TAXES

Art. Art.
938. Power of city council to provide for 943. Unrendered property shall be ascer-
collection of taxes. tained, etc., by assessor.
938a. City may authorize county assessor 944, Assessment for back taxes.
to act for city. 956a. City may direct institution of suit for
938b. Duties of county assessor. recovery of delinquent taxes; costs
938c. County tax collector shall collect city and fees.
taxes. 958. Assessor and collector shall make
938d. Mode of assessment. deed to purchaser of property sold
938e. Commissions of assessor and col-