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OPINIONS.

AS BEING OF GENERAL IMPORTANCE O INTEREST, THE FOLLOWING OPiN-
TONS HAVE BEEN SELECTED FOR PUBLICATION FROM
THE LARGE NUMBER RENDUERDED.

QUARANTINIL
Duty of the commissioners court, when threatened with any contagious or infee-
tious dizease, to declare and maintain quarantine at the county’s expense. - In
case of the failure or refusal of the county authorities to declare and maintain
quatantine, the ¢ity authorities have power to declare and maintain the needed
quarantine within-the city limits,

Nrroryey GesERaLs Orriee.
Aewring January 210 1899,

How, Joseph D. Sayers, Gorernaor of Teras, Austin. Texas.

Daw Sin: The letter of Dro W.o T Blunt, State Health Officer,
addressed to you, of date January 21:t. together with accompanying let-
ter and documents, all ulalmg to the smallpox situation in Bell county.
Tevas referred by you to this department. to hand.

The legal quesiion involved secms to be, upon whom is the legal duty
. county or city authorities, to establish and maintain quzn'zmtine
under the cireumstances set forth.

Arto 1339 of the Revised Statutes makest it the duty of every county
Judec, after each general election. to appoint a county physician. whose
duty it =hall be to establish, maintain and enforce quarantine for his
county. whenever declared by proclamation of commissioners court: to
furni-h \npphes select medical assistants, guards. and perform all other
duties coincident to a reasonable, economic and consistent guarantine.
This section also requires the county physicians, in making rules, ete.,
10 make them in harmony with the rules presceribed by the Ntate Health
Oflicer. and to obey and respect his instructions. and to make written
feports (o him when required.

Art 4340, Revised Statutes, provides that whenever the commizsioners
court hax reason to believe that they are threatened at any point or place
within or without the county limits, with the introduction or dissemina-
tion of a dangerous, contagious or mfcctmus disease, that can and shall
be suarded dqaln\‘( hy qu(u‘mtlne. they may direct their county physi-
¢dan 10 declare and maintain said quarantine against any and all such
dangerous diseases; to establish, maintain and &upplv stations or camps
for l}m\e held in quarantine: to provide hospitals, tenis or pest houses,
ete. o to furnish provisions. modumeq and all other things a )~01utelx'
essen lml for the comfort of the well and convalescence of the sick. This
eciton also requires the county to assume and pay all these expenses. as
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other elaims against the county are paid. It also reads, “Chartered cities
and towns are embraced within the purview of this article, and the mere
fact of incorporation does not exclude them from the prohibition against
epidemic diseases given by the commissioners court to other ports of
their respective counties.  The medical officers of chartered citics and
towns can perform the duties granted or commanded in their respective
charters, but must | if the county physician is not, as is frequently the
case, the city physician also) he amenable and obedient to rules pre-
<cribed by the State Health Oflicer.  This article, however, must not Le
construed ax prohibiting any incorporated town or city {rom declaring,
maintaining and payving for a local quarantine.” .

Tt will be obzerved that Art. 4339, in stating the duty of the county
judge as to the appointment of a county physician, uses the words: “He
shall appoint.” ete.. while Article 43140, Revised Statutes, uses the words
“May direet theiv county physician to declare and maintain said quar-
antine.” eten when the commissioners courd has reason to believe that
they are threatened with the named diseases, ete.

Notwithstanding the use of the word “shall” in one scction and “may”
in the other, as above stated. 1T am of the opinion that the Tegislature
intended to impose the absolute duty upon the county authorities to
establizh and maintain an effective quarantine, both in and outside of the
cities, when the exigencies exist which make it necessary.  Tndlich. in
hix work on the interpretation of statntes. in Nection 312, in speaking of
the word “may,” in a statute, says: “The result seems to he, that, when
a public benefit is conferred in enabling terms, a dufy is impliedly
tnposed to exercise it whenever the occasion arises.  These terms are
then, tneffeet, invariably invested with compulsory force; and when a
audivial dizercetion is found to be involved in the exercise of the power
of authorization only, and not of command, but. because. according 1o
the circumstances of the act. it is inlended by the Legislature that the
power shall he exercised only when some fact is found to exist which can,
from it= nature, be ascertained only by the judicial discretion. Nince.
therefore, a diseretion contained in a statute, though couched in merely
permissive language, will not be construed as leaving compliance
optional. where the goad sense of the entire enactment requires it~ pro-
vizions to be deemed compulsory, it is evident that the question is, inany
case, one of intention.  And the intent is to be judged of by the purpose:
of the statute. Where these purposes are to provide for the doing of
something for the sake of justice, something which concerns (he public
rights or inlerests.and for the doing of which the public has a claim dr
Jure: awd ol course. when the thing to be done concerns and sub-eries
rights, both of the public and of individuals—in all these cases, an intent
is to be inferred, that in using a permissive power, the Legislature really
meant to enjoin an imperative duty.”

While the commissioners court are invested with the discretion t°
determine whether their county, or any part of the same, is threatenct
with the introduction or disscmination of dangerous, contagious or infee-
tious diseases, vet when they believe such to.be the case, notwithstand-
ing the use of the word “mav” in the statute, it is their imperative
duty, enjoined upon them by law, to cause their physician to establish
and maintain the necessary quarantine, etc. The city authorities ar
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given merely a permissive right to maintain qudmntme in the city limits,
and i the event of the failure or refusal of the commissioners court to
discharge its duty as to the quarantine, then it hecomes the duty of the
city authorities to extablish and maintain the necessary quarantine within
the vity limits.  The law also contemplates and provides for co-opera-
tion between the county and city authorities.  In .the present instance,
it appears, that by reason of a dispute existing between the city of
Temple and the commi=sioners court of Bell (ount\, as to upon whom
the duty i= placed by law of maintaining and paying the expenses of
quarantine, that the quarantine heretofore wmaintained is about to be
abolizhed altogether.  In such case, if both the county and city author-
ines persist i refusing to discharge their duty, the county. primarily,
and the city, secondarily, fortunately, the people in the vicinity of the
mfected locality, and the people of the State at large, are not altogether
without protection against such infected place. 1 refer to Art. 4321,
Revised Statutes, and subscequent articles, which confer ample authority
upont the Governor to place the infected city in a state of quarantine, and
thus irolate it from the balance of the State.

I trust you will pardon the length of this opinion, as I considered it
wonld be more satisfactory to give the reasons for my conclusions as to
the Taw, instead of simply stating such conclusions I am,

Very respectfully.
. R. H. Warnp,
Office - Ascistant Attorney General.

'

INTEREST ON PUBLIC LANDS.

Interest on public lands must be paid up to the first day of November of each
vear, regardless of the date of the act under which the purchase was made, to
prevent forfeiture. .

ATTORNEY GENERAL'S OFPFICE,
AvustiN, February 11, 1899.

Hon. Jolin W. Robbins, State Treasurer, Austin, Texas.

Drar S1r:  Your communication of this date, 1o this department, as
folows:  *“T'o what date should interest be paid to prevent forfeiture
of weounts on sales made under Acts approved April 1, 1887, and acts
amendatory thereto, approved April 8, 1889, and April 28, 1891, duly
to hand.  In reply I have to say that Chapter 37, of the Acts of 1897,
page 39, it being an act entitled “An Act to authorize the Commissioner
of the General TLand Office to forfeit all lands heretofore sold by the
State nnder r any of the various acts of the Legislature, for failure to pay
any portion of the interest theron, approved March 25. 1897, requires
the Commissioner of the General T;and Office, that if on the first day of
November of any year, any portion of the interest due by any person to
the Ntate of Texas for lands heretofore sold by the State, to forfeit the
purchase, ete., and to make the proper endorwment ete. .\ proviso in
the ety where the purchaser dies, gives his'heirs or 1egal representatives
one vear in which {o make the payment after the first day of November
nexe after such death.  This law in express terms is made applicable to

v
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all purchases heretofore made under any and all of the various acts of
the Legislature under which land may have been sold by the NS
That the act is constitutional, there can be no doubt, as the Supreme
Court of this State has =0 held in the case of I'ristoe v=. Blum, 45 N, W,
Rep.. 996, .

In conclusion. I have to =tate that in order to prevent a forfeiture
interest must he paid up o the first day of November of ecach vear,
reardless of the date of the act under which the purchase was made, as
the Ner of 1807 above quoted. applies to purchases made under all of
the previous acts of the Legislature,

Very truly vours,
' R. IL Wanrp,
Oftice Assistant Attorney General.

FEES IN DELINQUENT TAX SUITSN.

VPPORNEY GENERAL'S OFFIeE,
STATE OF TEXAS,
Avstiy, February 17, 1899,

Morod o Gidbeeath, Connly Clorle, Corsicana, Teras,

Drai S have vour favor of the £23th instoin which vou ask thi-
devarnment Tor an oprnion concerning the fees allowed vou for services
under the law known as the Colaquitt Acte providing for the collection of
delnquent taves, otes For <cveval weeks this oftive has been flooded wiith
mauirvies of this nature from officer= entitled to costs under said aet.

Foovder to avoid so many inquiries of the sane nature, T have pre-
peted the Tollowing ~matements showing the fees to which an officer -
entitled vnder the Taw as construed by this department. :

¢

THE COUNTY ATTORNEY,

The vounty attornes <hall Tunve 23,00 for the first tract m one suit an
SLO0 for cach additional tract: provided, that if the taxes, ele. are pac
during the pendency of the suit he ~hall have only $2.00 for the fir-
tract and K100 Yoy each additional tracts provided further, where two
oranore unimproved ity or town lots helonging to the same person. an!
situated i the same city or town, arve involved in the same suit. shall te
treated ws one thact in taning costs

— T

PIEED DISTRICT CLERK.

The diztrict clerk ix allowed <150 for each ease, withoul regard to
the mumber of tracts or lots involved, and when the taxes, ete., are paid
during the pendency of 1the <uit he is allowed only $1.00. This cover-
all the coxt he may charoe in one case. ‘
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THIE COUNTY CLERK.

The counly clerk, for making out and o(mding_;' the data of each
delinquent assessment, and for wmf\m(r the same to the commissioners
ottt Tor correction, and foraoting the same in the minutes of the com-
wissoners court, and for u*luf\m” the =ame. with the corrections, to
the Comptroller, and for noting the same in the delinquent tax record,
Sl receive $1.00, without 10;:.1111 to the number of tract= included in
the snne assessment. The elerk is not required 1o record. ete,, the delin-
quent lists prepared for the current year since 1897, and, therefore, his
fees arve limated to his work on the tax rolls prepared from 1897 back.
For fiting and keeping in his office the delingnent lists made by the tax
collector for the current years he is entitled to nothing. | For recording
decd. when the State 1= the purchaser. the county clerk s entitled to
2100 and no mare.

THE TAN COLLECTOR.

The tax collector, for prepaving the delinguent Hst<. and =eparating
ihe property previously =old 1o the State, from that reported to he =old
i debimquent, and certifyving the same to the commissioners court, shall
e entitled 10 a fee of $1.00 for each correct assessment of the land to
bo ~oldland no more, without regard to the number of 11":1(4:\ in ecach
asse~sinent, '

THE SHERPFL,

Ploc <herifl shall be entitled to a fee of $1.00 for sclling and making
dosd thereto to the purchaser of fand that he sells under judgment for
e it s the duty of the sheritl to pay for the acknowledgment
vhen the same s m:ﬁff. Thix i~ the only provision in the Colquitt et
corverning shertfU€¥ets in cases that ave ]nmwutod to final judgzment,
anl vefers to theene item of cost only, towit: the selling and making
of the deed to the purchaser. The rest of the sheriff's fees will he regu-
fred by the general fee hills and he may charge =ueh costs for his services
i these tax suits as he would charge 1nany other civil case: provided,
thet he <hall charge no commissions on =alex made under this act:and
provded further, that i the taxes, ete., are paid during the pendencey
of e snit he i allowed only $1.00 for the: whole case.

Mthe fees provided for under this act arve {o he charged as costs in
the cise against the land. and will not be paid except out of the proceeds
of he fand—ihe State and couniy heing liable for nothing in anv event.

The aet under which these suits are prosecuted doﬁmtol\ fixes the fees
of 1 county attorney, the district clerk. the county cle rk. and the tax
collevtor for all the serviees to be performed by them in the whole caxe,
bt when it reached the sheriff it changed only the one item in the fees
to b eharged by him in case the suit is prosecuted to final judgment:
redning it however, to $1.00 in case the taxes. ete.. are paid hefore
fine? indgment. ’

Where the State is the purchaser. the costs will be paid w hen the land
i« rwdoemed by the true owner. and not until then.

'n making reports of fees in counties where officers are required {o
mate reports, the sheriff, as a matter of course. will not charge himself
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with costs as having been collected in these land tax suits where the
State is the purchaser, until he makes such collections.

Nection 15, page 11, Acts of the Special Session of the Twenty-fifth
Legislature, 1897, provides that “the fees allowed by law to the county
aml distriet clerks. county attorneys and tax collectors in suits to collect
taxes xhall be in addition to the maximum salary fixed by this act.”

The oflicers entitled {o these fees contend that they-are inadequate for
the amount of work required of them, ete.  This contention may be true,
but it is not for this department to make laws regulating fees.  We must
construe them according to the intention of the Legislature, and accord-
ing to what the laws within themselves say. It is evident to my mind
that the Legislature intended that these land tax suits should be prose-
cuted and the taxes collected with less cost than is ordinarily incurred
in civil vases.

Trusting this will be satisfactory, 1 am,

Yours truly,
N. B. Mornris,
Office Assistant Attorney General.

TAXATION OF PERSONAL PROPERTY.

The State has no prior lien on personal property to secure the payment of taxes
due thereon, with certain exceptions stated.

ArrorNEY GENERAL'S OFFICE,
AUsTIN, February 24, 1899,

Mo Vo B Harris, County Atlorney, Quilman, Teras.

Duar Si: Your favor of the 10th inst., duly received, but an answer
thereto has heen unavoidably delayed until now.

In vour letter you a<k this department to give you an official opinion
ax to whether or not the State has a lien on personal property for taxes,
and whether or not such lien is superior to a chattel mortgage duly regis-
tered. cte.

leplying to this, I heg to call your attention to Article 8, Section 15,
of the C'onstitution of this State, which reads as follows: “The annual
asesssment made upon landed property shall be a special lien thereon,
and all property, both rcal and personal, belonging to any delinquent
tax-payer shall be liable to scizure and sale for the payment of all taxes
and penalties due by said delinquent; and such property may be sold
for the payment of the taxes and penalties due by such del‘inquent, under
such regulations as the Legislature may provide.” -

Following this provision of the Constitution, the Legislature, in Art.
7086, Revised Statutes of 1895, provided that “All taxes upon real prop-
erty shall he a lien upon such property till the same shall be puitLl.
And should the assessor fail to assess any real estate for any one or more
vears, the lien shall be good for every year that he should fail to assess
for, and he may, in listing property for taxes any vear thereafter, asses-
all the back taxes due thereon, according to the provisions of this title.”

Concerning liens for real estate, you will observe that ample pro-
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vieion~ are made by the Constitution and the laws, hut we find no pro-
vision in the Constitution, nor in the statutes, creating any lien upon
personal property for taxes, except that mn‘mmetl in Art. 3175a, Revised
Statates. which provides that “In all cases where a tax-payer makes an
as~ionent of his property for the payment of his debis, or wheie his
vroperty is levied upon by (]L‘dltO]b, by writs of attachment or otherwise,
or where the estate of a decedent is or hecomes insolvent and the taxes
asses=etl against such person or party, or against any of his estate,
remins unpaid in part or in whole, the amount of such unpaid taxes
shall he a first lien upon all such property : provided, that when taxes
are due by an estate of a deceased person, the lien herein provided for
shall he ~ul)]0~t to the allowances to widows and minors, funeral expenses
and expenses of last sickness; and such unpaid taxes shall be paid by
the assignee, when said property has been assigned, by the sheriff out
of the proceeds of sale in case such property has been seized under
attachment or other writ, or by the administrator or other legal repre-
senfative of decedents, and if said taxes shall not be paid, all said prop-
erty may be'!levied on hy the tax collector and sold for such taxes .in
whomoever’s hands it may be found.”

Art. 5176 provides that “All real or personal property held or owned
by any person in this State shall be liable for all State and county taxes
due by the owner thereof, including taxes on real estate, personal prop-
erty and poll tax; and the collector of taxes shall levy on any personal
or real property to be found in his county fto satisfy all delinquent taxes,
any law to the contrary notwithstanding.”" t

1t may be contended that under Art, 5176, the latter part of which
says: “And the collector of taxes shall levy on any. personal or real
property to he found in his county to satisfy all delinquent taxes, any
law to the contrary notwithstanding,” that this provision contravenes the
chattel mortgage act, ete., but such is not a fair construction of said
article, and when tested by the authoritics it cannot stand. As stated
above, tax liens are not created merely by implication, and this provision
i~ ~imply intended to deny the right of the delinquent to claim exemp-
tions under the Constitution and laws of this State. 1t makes all the
delinquent’s property liable for all his taxes, hut as a matter of course
in doing so, it only makes liable such property as he really owns, and
when the collec tor’ levies on and sells property, he cannot sell any greater
imterest in the property than owned by the person against whom he is
making such levy and sale.

If it should he contended that the Stafe has a lien on personal prop-
ert for delinquent taxes. then 1 ask, when does &uch lien commence,
and upon what property does it exist? In-the article above quoted, with
reference to assignment, attachment, ete., the lien ix created on the prop-
ertyv. and begins as above indicated. In the matter of real estate the lien
is ereated by the Constifution and is never waived untll 111 the taxes on
the particular Jand are paid. |

Findimg no provision in our Constitution, nor 1114 thc statutes of the
Siiie creating a lien gemerally npon personal property, T conclude that
the State has no such lien I)V Jaw, and, therefore, a mmtga"e duly exe-
el and registered aumdmo {o law, creates a lien upon the plopertv,
anet if, while said mortm ge is on record and unsatisfied, the tax collector
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levies on =aid property. which he may do, and sells the,same, be =cli- it
subject to such mortgage lien.  'The tax lien begins ﬁﬁlen the collector
makes the levy, and not until then. except, of course! in cases of assign-
nient. attachment, death. ete.

Iwill not be contended for one moment that in the statute or Consti-
tution there is any other provision as to liens exeept those here quoted,
If the Legislature had understood or believed that the State had a Lien
generally on personal property to secure the payment of waxes, it would
not have been necessary 1o have adopted: Article 5175a, above quoted:
but reahizing that no sueh Hen existed, and in order to make sure of the
collection of the taves i sueh cases ax are enumerated in this artiele, the
Legislature expressly created o lien and provided a mode of colleeting
the tavess "The Tiens mentioned o sid et S5 avises inmediately
wpon: the happening of thecontingencies there stated, and conses pon
the payment of the taves, mid has reference o personal property, as well
as tenl estates Phe enactment "oft this pactienlae statute eacludes the
ihea that amy other hen exists on personal property for a delinquent's
Liaes,

The doctrine of tan hiens, as stated by Desty on Taxation, Vol 2
Section 128, ix as follows: =\ lien for taxes is of statutory creation
and attaches on the property of the tax-payer at the time prescribed by
the statute conferring it. When it attachies, it continues till the tax
is paid. It attaches on real estate from the time specified in the stat-
ute. but it does not attach on the personal property until the levy, and is
lost by the neglect to levy.™  The =ame author says that “Tax liens must
be strictly construed.” and “there is a wide difference between liens cre-
ated by law and one created by levy.”  And further, “the tax is not a
lien unless it i~ expressly made =0 by the law or ordinance which
inposes it.”

In the case of Binkert ve. The Wabash Railway Company, 98 Illinois
Reports, page 216, in discussing a question similar to this one, the court
said:  “1f it had not heen the intention of the Legislature to create a
specific charge upon every article of personal property to the extent of
the taxes assessed on its valuation, as it has on cach tract of land, some
provision certainly would have been made by which the extent of the
charge could he definitely ascertained so as to prevent hardships and
fraud upon innocent purchasers.  And since this has not been -done, in
the absence of any express provision to that effect, we must hold that it
was not the intention of the Legislature to create any such charge.”
The same authority holds that “While the right to raise revenue by tax-
ation is necessarily inherent in every government, vet, in a constitutional
government like ours this right is regulated by law, and can only be
exercised In the manner and for the purposes specified in the Constitu-
tion and in the statutes of the State.” :

The State hax no general lien on personal property, but. nevertheless.
the tax collector may levy on any property found in"the possession of a
delinquent and =ell the same, according to law, for the taxes and co~is
due by =uch delinquent, subject, of course, to all prior valid liens, as well
a~ other rightful claims of ownership.

Tax collectors are not compelled to levy on mortgaged property. but
they may do so if they see proper. considering all the facts in each par-
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{ie vlar case, and should do so, if there is a reasonable chance to make the
taze~. without involving himself in fruitless litigation.

Of course. you know, that any form or manner of convevance made for
the purpose of hindering, delaying or defrauding tax collectors or other
ereditors would he absolutely null and veid, and should not he regarded
at all by tax collectors in.performing their duties.

Trusting this will be =atisfactory. | remain,

Very truly vours,
N. B. Mongix,
Oflice Assistant Atorney General.

REVIVAL OF CORPORNTE ENISTENCE,

SO B Neg 125, providing that corporations which have eapived within twelve
months before the passage of this acvt may renew or revive their corporate
existenee by resolution adopted by a majority of three-lourths of the stock-
hulders, is unconstitutional. o

Arrornuy GeNpran's OrPrice,
Austiy, March 4. 1899,

Tollis Krecellency, Gov. Joseph D. Sayers. Ereculive Office.

Diag Sik: T herewith return to you 5. H. B. No. 125.  You ask me
if this bill is constitutional ¥ ‘ '

I have given this subject extensive consideration and have considered
it affer an examination and in the light of many authorities, and I
respectfully submit to vou that it s my opinion that the bill is uncon-
stitutional. ) '

[ think that featurce of the bill which provides that corporations which
have expired within twelve months before the passage of this act may
renew or revive their corporate existence, by resolution adopted by a
majorily vote of three-fourths of the stockholders, rénders the bill
unconstitutional.

When corporations are formed the law, as it existed at the time,
hecomes a part of the contract and subscribers take stock and pay for it
with the knowledge of the law and‘upon the presumption of the stability
of the law under which they entered into the corporation. It is true
that by the act of the Legislature passed April 24, 1874, which is in the
Revised Statutes, Art. 650, the right is reserved to the Legislature to
alter, reform or amend all charters or amendments to charters under the
provi-ions of the general law ; but, ix an act which provides for the recre-
-atton of a defunct corporation, after it must have passed, by virtue of
law. into process of liquidation, an alteration, reformation or amendment
of the charter ? ‘

I call your attention to Title XXI, Chapler 5, of the Revised Statutes,
and eapecially to Art. 680, which is as follows: A corporation is dis-
solved 1 TFirst, by the expiration of the time limited in its charter; sec-
ond. by a judgment of dissolution rendered hy a court of competent
Jurisdiction.” : '

‘le one method of discolution is as effective as the other. Tn said
(hapier 5 the law provides that the president and directors or managers
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of the affairs of the corporation at the time of ils dissolution shall e
trustees of the creditors and stockholders of such corporation, with full
power to settle the atfaivs, collect the outstanding debts. and divide i
moneys and oller properly among the stockholders, after paying the
debts due and owing by such corporation at the time of its dissolution,
The rights of the stockholders to a division of the money and other prop-
erty vests in them immediately upon the dissolution of the corporation,
subject, of course. to the rights of creditors to have their debts first paid.
Now, with this vested right in the stockholders, can the Legislature pass
a law taking their money and property held in trust for them by their
last president and board of directors, and provide a method wherehy
{hree-fourths of the stockholders can pass all of the assets into the re-cre-
ated corporation, over the protest of the dissenting stockholders? Nuch
a law would, in my opinion, be retroactive and impair the obligation of
a contract and vielative of the Constitution, Art. 1, Sec. 16. Sce also
Southerland on Statutory Construction, Section 474.

This feature of the hill does not prolong the life of an existing corpo-
ration, neither does it provide for a new corporation, but it 1)1'0v1(1(‘> that
a stated majority can condemm the private property of a dissenting
minorily, revive the franchize which was once a part and pareel of their
property and renew the corporate life that expired when the property
rights vested in the {rustees to be held in trust for distribution among
the stockholders. If a portion of the money or assets of the corporation
had been distribuled, will it he contended that this law could recall it
from the stockholders . rehabilitate the trustees, and pass it into a new
corporation, revived over the dissent of a minority of the stockholders;
I think not.  Then the right of distribution, once vested, is as inviolate
as the act in process of distribution.

Under the law at it exizts now, upon the dissolution of a corporation,
the ~stockholders have a peaceful right of distribution and division of the
assets helonging to theme and under this proposed law, the above right
is taken from them. their property ix taken from them, and they are
driven, if agreement on valuation cannot bhe had, into litigation to
determime the value of their property. which they are forced to sell over
their protest and against their will.  See Black on Constitutional Pro-
hibitions, Nees. 18 and Conley’s Constitutional Limitations. Sixth
Fdition, page 341 .

[ recognize that after a corporation has heen dissolved or lost it= fran-

chise (o continue ifs operation. it may he reorganized or revived pm~u-

ant to authority newly conferred hy the statute.  But it is clear that this
can he done onl\ with the consent of all the stoc kholders ; for although
the Legislature may at any time confer franchises or pI‘l\’]lG“CQ i can-
not (nhm‘ml : uml]n] any one to aceept them or wse them.  Morawets
on Private ¢ ()ll)()hl“ﬂll\ \()] 2. Nee, 1038 Beach on 1711\(1’((1 Corl\(ﬂ'{l—
tions, Vol 1. p. 79, ,

Where the charter of a cor poration or the general law under which it
s organized fixes the existence of the (mpomt\on it will, upon the
expiration of the time become ipso fmlo dizzolved and the assets 1nu~t
be distributed if any one of the stockholders insists upon it.  Cook
the Law of Stock and Stockholdoers. Secg. 636 and 638: Beach on Pl‘i\"dt(’
Corporations, Vol. 2. See. 1830, And the right of distribution upon dis-
solution ix expressly given in the Revised Statules, Art. 682.
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[t he said that the method of distribution of assets provided in our
statute i merely a remedy, and does not conie within the constitutional
inhitttion ¢ T say that it is more than a Tmnod'\', it provides a stockholder
an casy. sife, inexpensive and expeditious n;ml(- of reposseszing his prop-
ertv, and on thix right, T quote from the o])ml(m of Mr. Justice Clifford
i the case of Kdw ards ve. Kear zev, 96 UL N. 608, as follows:

“1 concur in the judgmont of this case u]um the grownd that the State
law. passed subsequent to the fime when the debt in question was con-
tracted, =0 changed the nature and extent of the remedy for enforeing
the pay ment of the same as it existed at the time as materially to impair
the rights and interests which the complaining party acquired hy virtue
of the contract merged in the judgment.

“When an appropriate remedy exists for the enforcement of the con-
tract at the time it was made, the Ntate- Legislature cannot deprive the
party of =uch a remedy, nor can the Legislature append {o the right such
restrictions or conditions as to render its exercise meffectnal or unavail-
ing.  Ntate legislatures mayv change existing remedies and substitute
others in their place; and, if the new remedy is not unreasonable, and
will enable the party to enforee his rights without new and burdensome
restrictions, the party is bound to pursue the new remedy, the rule being
that a State Legislature may regulate at pleasure the mode of proceeding
in relation to ])dht contracts as well as those made subsequent to the new
reaulation.”

In the same case, Mr. Justice Swayne. delivering the opinion of the
court. sav=: - “The obligation of a contract includes everything within
its abligatory scope. Amonw these elements nothing is more important
than the means of enfor(*ement. This is the breath of its vital existence.
Without it, the contract, as such. in the view of the law. ccased to be,
and falls into the class of those ‘“imperfect obligations,” as thev are
termed . which depend for their fulfillment upon the will and conseience
of those upon whom they rest. The idecas of right and remedy are insep-
arable. “Want of right and want of remedy are the same thing.” These
propositions =cem to us too clear to require discussion. Tt is also the
settled doctrine of this court, that the laws which subsizt ai the time
and place of making a contract enter into and form a part of it. as if
thev were expressly referred to or incorporated in itz terms.  This rule
embraces alike those which affect it~ validity, construction, discharge and
M]iuuvm(‘nl Von TToffman vs. City of Quinev. supra: McCh acken vs.
Thavward, 2 How., 3087 :

T (,u'on v, Biddle (8 Wheat'.. 1) the court said. touching the point
heve under diseussion s Tt ix no answer that the acts of Kentucky, now

m goestion, are vegulations of the remedy and not of {he right to the
lands. Tf these acts so c¢hange the nature and extent of cxisting rem-
edies 1~ aterially to impair the rights and interests of the owners. they
are st oas much a \mlm(m of the compaet ax if thev m'm(mn(ﬂ his

tiehioand interests”
I <ibanit that the case of Toan Association ve. ardy. 86 Texas, 610,
=1 fine with the opinion herein. and respectfully refer vou to if.
Yours truly.
T. S, SarrTin,
Attorney General.
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SALE OF LAND FOR TANIS.

In the sale of fand for taxes, under the Colquitt Act, the county attorney should
bid enough to cover the full wmount due under the judgment, regardiess of
other bidders.

ATTORNEY GENERALS OFFICE.
Avstix, March 22, 1899,
Hon, R.W. Finley, Complroller, Captlol.

Dear S b ohave just received yvour favor of this date, which 1
attach as a part of my answer thereto.

Replying to the same. | beg to state that it is true that thix depart-
ment on January 28, 1899, wrote to Mr. W. W. Gatewood, advising him
im substance that if there should be no bidder at the sale of land for
taxes under the Colquitt Aet, that-the county attorney had the right ta
bid, cte., but it any person should make a bid the county attorney would
not have the right to hid. This construction of the law may be literally
correct, hut upon a more extensive examination, we conclude that such
a course should not he pursued by the county attorneys in these matiers.
In other words, you are authorized to advise county attorneys in such
matters to hid enough to cover the full amount due under the judgment,
regardless of other bidders. This is the only course that will save the
State and it must be followed. s to whether or not the State will get
a valid title to the land in this manner, it is not neceessary for us to
decide. We simply suggest this course as the only one by which the
Ntatec and oficers entitled to costs, may expect and have perfect pro-
tection.

Yours truly,
. N. B. MorrIs,
Oflice Assistant Attorney General.

TAN COLLECTOR.

Tax collector is entitled to a fee of one dollar for each correct assessment made
under the provisions of See. 10, Chap. 103, Laws 1897.

NrrouNey GENERAL'S OFFICE,
AusTiN, July 9, 1899,
Hon. W, Finley. Complroller, Capilol.

Desr Sir: Your favor of the 20th inst. has heen received. Attached
to vour letter T find a letter from the tax collector of Hunt county. in
which he states that he desives to know what compensation shall be
allowed tax collectors for preparing the delinquent record under the Col-
quitt Aet.  In your letter you state that your department has uniformly
held that the compensation of the collector for preparing the delinguent
list for back years, being fixed and paid hy the commissioners court, such
compensation should not be prorated and charged as costs in redemption
of property appearing on said record, and that said fee of onc dollar
provided in Section 9 must he charged as costs against the land appear-
ing on hix delinquent list (for cach current year), prepared under the

-
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provisions of Section 10, Chapter 103, and collected in redemption. You
state, however, that in view of the decision of the Court of Civil Appeals
in the case of The State vs. Wolfe, you desire to know if the collector is
authorized to tax a fee of one dollar on each correct assessment appear-
ing on his delinquent tax record for back years, and to collect the same
in redemption.

Replving to this, I beg to call your attention to the fact that the case

FThe State vs. W olfe, which you will find in the 51st 5. W. Rep., p.
h 1. was decided in the Court of Appeals on an agreed statement. This
agreed statement cwas not fall enough to ]ne\cnt squarely before the
court the direct question that you ask, and the court djd not decide this
direct question. ~ By referring to Secction 3, page 132 Acts of the
Tweniv-fifth Legislature, you Wil find that it is made the duty of the
COMMSSIONETS court of each county within this State immediately upon
the taking effeet of said act {o cause to he prepared by the tax collector,

al the vxpense of the counly ((the (01111)@11\1‘[!01} for nml\m(f out the delin-
quem tax record 1o be fixed by the commissioners LOll]t). a list of all
the lands, lots or parts of lots sold to the State for taxes since the first
dav of January, 1885. It-plainly appears that for this work the tax
collector is to be paid a bulk sum by the county. under contract between
him and the commissioners court.  This is the only compensation
allowed by law for the tax collector for preparing this work, and cer-
tainly there is no law that allows the eollector, in addition to this com-
pensation. to charge anything against the owner of the land.  Quite a
different question arises, however, when you reach the delinquent tax
record which the law requires the oollector to make, beginning on the
31st ol March of each year for the preceding year onl\ Tn this case,
the Jaw requires the collector to do it.and Section 9 of said act provides

a proper compensation for the collector which is one dollar for cach cor-
rect assessment.  In other words, the group of years from 1885 up to
the time the Act of 1897 went into effect, must be made by the tax col-
lector sl must be paid for by the count), the compensation to be fixed
bv the court, and this is-the only pay to the collector for said work,
while the delinquent tax record for the current year must be made by the
tax collector for which he is allowed a fee as above stated.

Therefore, you are advised to adhere to your former rulings.

Very truly yours,
N. B. Mognzis,
Office Assistant Attorney Gencral.

WATERS-PIERCE OIL €O,

Permii 1o do business in Texas should not be issued to the Waters-Pierce Oil
Company, incorporated May 7. 1878, by the Secretary of State.

ArrorNEY GENERAL'S OvPFICE.
AusTIN, September 5. 1899,

Hon. 1. H. Hardy, Secretary of Stale, Austin, Texas.

Dy w Sir: 1 have received vour favor of the 5th inst.. regarding the
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application of the Waters-Pierce Oil Company for a new permit 1o do
business in the State of Teaas.

Sinee receiving the =ame 1 have inspected the record in the cuze of
the State of Texas vs. The Waters-Pierce Oil Company, which was filed
in the District Court of Travis county for the 26th Judicial District, and
from a judgment in said court in favor of the State an appeal was pros-
ecuted to the Court of Civil Appeals at Austin. wherein the judgment
of the district court in favor of the Stafe was aflirmed, from which judg-
ment in the Court of Civil Appeals a writ of error was applied for {o the
Supreme Court of our Rlate, and by it denied, and from the judgment of
the Clourt of C'ivil Appealsja writ of error was sued out to the Supteme
Court of the United States, where the case is now pending.

[ quote Lo you a part of the judgment of the district court, as follows:

“It Is, 111(10fme ordered. adjudged and decreed by the court that the
defendant. the Waters-Pierce Oil Company, be and is hereby denied the
right and prohibited {from doing any business within this State. and that
its pmnut to do business within this State, heretofore issued on July 6
1889, by the Secretary of State of this State, be and the same is helel)_\
canceled and held for naught, and the said defendant, the Waters-Pierce
0il Company, its managers, superintendents, agents, servants and attor-
nevs he and are herehy perpetually enjoined and restrained from doing
business within this State.”

It will be proper to av in this connection that the Waters-Pierce 0l
Company, in addition {o the appeal bond which it e\eouted in appealing
frony said case, also execuied a <11per<cdeas bond.

In replying to vour first proposition in your letter, vou are lmpom-
fully advized that while the above judgment is suspended hy virtue of
the am»ml that T do not helieve the Waters-Pierce 0il Company hax any
right to oblain a new permit to do business in this State and that the
above suil ix sufficient authority for vou {o decline {o issue to it a new
permit. at least until its case is adjudicated.

I note alzo vour propositions in regard to the fraud which it practiced
again=t the State when it applied for its permit to do husiness on July 6,
1889, wherein it stated that its (apli.ﬂ stock was $100,000. T notice in
the transcript in the ahove case, in the brief filed by the attorneys for
the Water=-Picrce Oil Company, that Mr. H. C. Pierce testified that he
was president of the Waters-Pieree Oil- Company and that its capital
sfock was 100,000, Tle also declined to state how much of the capital
stock was owned by the Standard Oil Company, and did not state that
the Standard Ol Trust wax one of its incorporators, and said nothing
about the Chess-Carley Company heing one of the incorporators and
the owner of it capital <tock,

T do not ihink. however, in answer to vour letter that it is nece-sary
to zo fully into the other of your propositions, but T mention these facts
o that you may ~ce that it ¢ould not have heen an oversight in stating
that it~ capifal <tock was 100,000 when in truth it was $400.000.

T do not think there is anv question hut that the Waters-Pierce 0il
Company owes the State the difference between the tax it would have
owed if it had correctly stated Qs capital stock at $400,000. and wht 1t
didd pay by ~tating it at £100.000. T would not, however, advise vou 10
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collect any tax since the forfeiture of its franchise by the State by its
judgment aforesaid which was dated June 16, 1897.

I will say, however, that as 1 have heretofore stated to you, both in
writing awd verbally, that it is my opinion that where the charter, as
this one does, shows upon its face that it is largely, or entirely, made up
of another ov other corporations, that this would be without authority or
provision of law and contrary to the laws of this State, and the proposed
charler would, therefore, show upon its face that it was void and should
not be filed. L

I wish to say further that if the judgment against ithe Waters-Pierce
0il Company is aflirmed it relates back to June 16, 1897, and it would
be very unwise for the State to collect any tax since that time; and as
said judgment outlaws said corporation, and finds it to be a trust, it has
no standing in this State and should not be granted a permit and should
not pay any tax since the date of said judgment. '

I herewith return the copy of the articles of incorporation enclosed in
vour letter.

Yours truly, ‘
T. 8. Sarra,
Attorney General.

WATERS-PIERCE OIL CO.

The judgment against the old Waters-Pierce Oil Co. is not binding on the new
Waters-Pierce 0il Co., incorporated May 29, 1900, and the Secretary of State
has no diseretion to refuse to file certified copy of articles of incorporation and
Issue permit to do business in the State of Texas to said new company.

ArrorNEY GENERAL'S OFFICE.
Avstix, July 20, 1900.

on. . 11. Hardy, Sceretary of State, Austin, Texas.

Dear Sir: T have received your favor of the 19th inst., which is as
follows
“With reference to issuance of permit to the new Waters-Pierce 0il
Company. 1 heg to submit that T have been asked for a copy of your
opiion on the matter in pursuance of which permit was issued.

“Inview of this fact, and of the further fact that the public have heen
misadvised by some newspapers as to the facts in the matter, and the law
applicalile 1o the same; and of the further fact, that your opinion was
given to e orally, in accordance with a custom prevailing between us in
many ci-ex, I suggest that it would be but justice to yourself, as well as
W me. that you restate to me, in writing, for filing in this department,
Your opinion to the effect that the new permit should be issued.”

Compliing with your request, I will state the facts as gone over with
You hereiofore, together with my opinion advising you that you had no
diseretion and could not in law decline to file the certified copy of the
tarter, with the other papers accompanying, and to issue the permit to
0 busiws in Texas to the said oil company, which was incorporated
Vay W 100, in the State of Missouri.

On th Gth day of July, 1889, the Waters-Pierce Oil Company filed
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a certified copy of its charter, logether with a certificate that its capital
stock had been inereased, but did not show who owned this increased
capital stock (this feature scems to have been overlooked at the tiwe as
no certified copy of the proceedings of this increase was filed), and I
find on file a copy of =aid permit issued to said company on the 6ih day
of July, 1889, <fating {hat it has an authorized capital stock of $100,000,
This permit was issued 1o said company to cover & period of ten vears
from the =aid 6t day of July, 1839, In September, 1899, the attorney
for the Waters-Pierce Ol Company came to Austin with certified copy
of it~ oviginal charter, together with certified copy of the increase of
capital stock, showing who the additional incorporators were, and he
asked for a permit to do business in Texas. At that time T advised you
verially that you could not issue a new permit fo said company. and
among the reazons assigned hy me then was that the proceeding was =till
pending in the Supreme Court of the Tinited States to cancel the said
permit and enjoin it from doing business in Texas. T retained a copy
at that time of said charter: together with the-certificate of increase of
eapital stok. showing who the additional sharcholders were. On the
oth day of June 15320 in Missouri, the amendment, referred to ahove,
was filed to the charter of the Waters-Pierce 0il Company, which shows
that it ineveased it capital stock from $100.000 to $100,000, and that
said 300000 additienal 1~ shown by =aid charler to have heen subzeribed
and paid inoas follows:

Chess-Carley Company.. ... e 600 <hares—% 60,000
Wil T Waterso oo . 1200 shares— 10000
Trustoes Standard O3 Trasto oo 0oL . 1200 shares— 120,000

3000 shapres  S3u0000

Chess-Carley Company. T have been reliably informed, was a corpo-
ration co-onerating with the Standard Oil Trust in other States. aud the
above facts how that the Standard Ofl Trust paid in $120.000 of the
inereased capital stock and the Chess-Carley Company $60.000, making
SIS0.000 awped by o corporation and by a teust in the inereased capital
stock of the Waters-Picree OiF Company.  These facts had never been
shiown by the files in vour ofticd, bheeause, as I have stated, when thie comn-
pany filed it application for the original permit this evidence was not
amongst the papers. When the company applied to you on the 31st day
of May. 1900, for its permit, it filed a certificate from the Secretary of
Ntate of Miszouric which shows that the said Waters-Pierce Oil (‘ompany
dissolved according to the laws of Missouri on the 28th dav of Maxy. 1900,
This fact certified 1o by the Seceretary of State: of Missouri on the 20th
day of May, 1900. Tt also filed certified copy of another charter aranted
hy the State of Missouri on May 29, 1900, which shows, also, that the
incorporators of the new company were Henry €. Pierce, Andrew M.
Finlay. John T Grast, Chass M. Adams and John D. Johnson, all of St
Louis, Missouri,  You will observe that only one of these persons was
one of the incorporators of the old company; and that the Chess-Carler
Company and the Standard 0il Company were left out entirely in the
new corporation.  Mr. Pierce stated that he had actunally and in good
faith purchased and was the owner of the stock held by the Standard
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0il Co. and the Chess-Carley Company in the old company, and that
aid companies owning said stock had now no ‘connection whatever with
the new Waters-Pierce Oil Co., and also filed the anti-trust aflidavits as
provided by the et of 1894, page 2 2449, in which he states, among other
thing-. that said new corporation is not a member of or a party o any.
;'u(.l trust, agreement, combination, confederation or understanding
with any other corporation. partnership, individual or other person or
asaciziton of persons to regulate or fix the price of any article of man-
afactuee, etes - With these facts, the question was then pwwnlul should
ol is=iie a permit to the new corporation

Thi- question was cavefully considered by me and my -assistants in the
office qirite o while. The gquestion to he decided was, did the judgment
aginst the old company bind the new one?  Was the new corporation
m faet awd In faw a new corporation’?  Conld the State. with the ahove
farts. which, a= T understand i, were all of the facts in the case, suceess-
fully maintain that the judgment against the old company could he vis-
itd vron the new corporation, to the extent that it be exeluded from the
Ntate awd not permitted to do husiness?

The proposition of law 1o be decided, among others stated, was, did
the charter filed with vou on May 31, 1900; ~how the formation of a new
and distinet company. or was it a continuation of the original corpo-
hl]]u;l B

The faoi2 im0 thiz case <hm\' that there was not a mere change of mem-
bershijp, but o change in the corporation itself. with only one of the
furtser incorporators in the new vorpopation. It is trfue that the new
corpo,ition took the name that the old mrpm'.ntmn had, but nowhere do
Find wee prohibition that a new corporation’ dan assume the e onee
bed Loa Feemer corporation which had leen dissalved.

The faw of Missouri provides that = No cortificate of its incorporation

aeerts s ate of it change of corporate name =hall he issued by the Sec-
A el Nate to any company or assoeiation:  First, under the =ame
oo name and style as that alveady assumed by another corpora-
bt wes second, when the eorporate name and style assumed is the
B of 3 person or a firm, unless there besjoined thereto some \\'m'd
tesigla the business to he carried on, follo\\ed by the word ‘company’
O enrceation,”
Chrile Gase ol Island City Savings Bank veSachlehen. (7 Texas, 424,
e oninion by Judge Gaines. in discussing {he rights of creditors in
dearpa. .‘%.nll which had not taken out a new (h.uier hut lmd nwwh
fercanwed | this language is used:

\m\ i is contended, on hehalf of the nmxllum that ﬂu- reorganiza-
tion whic b took place in February or March, 1885, resulted in the Torma-
fon of o pew and distinet company. and was not a continuation of the
S carnoeation. We do not doalit that when the bank hecame unable to
Y it s i was competent {o transfer its assets to a new corporation
wha nay continue a simlar business. without incurring any liahility for
the deli- of the insolvent corporation, and it would make no difference
i this re<pect if the new company consisted in part of the stockholders
of the original corporation. and transacted its business through one or
ore of i< offjcers.” '

But in <aid ease there was no formation of a new and distinet corpo-
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ration, hecause at that time the laws of this State did not permit the
incorporation of any company with banking privileges, but in the case
referred to, the court held that it was simply a reorganization of the old
company under the same charter, and that the reorganized company
assumed to pay the debts of the old company, and, therefore, it was lable
for its debtz.  But in said opinion the po=ition ix strongly stated that if
it had been a new corporation, even with some of the stockholders of the
old corporation, it would not have heen liable for the debts of the old
corporation. And the rights of creditors are much more carefully
guarded by our courts than the question as to whether or not a penalty
assessed against an old corporation could be visited upon a new and dis-
tinet corporation, even if formed with some of the stockholders of the
old corporation. . '

I the case of Marshall vs. Western North Carolina Ry. Co., 92 N. C.
Reports, 322, it is shown that under the above name a corporation was
being operated in North Carolina in which the State owned three-fourths
of the stock: that the State sold its stock to certain parties, and that
said parties took out another charter under the same name as that used
by the former corporation, TIn discussing this question the court said:
“The reorganization of the old company as a new corporation at once had
the effect to disorganize and dissolve the old one.” Page 322. *“The
mere fact that the new corporation was allowed to retain the same name
of the old one—however much this might tend to mislead uninformed
people—cannot be allowed to disappoint the intention of the Legislature
so clearly expressed. Tt was properly conceded on the argument * * #
that if the defendant is a new corporation, such ax we have indicated it
is, the plaintifl cannot recover in this case. It is sometimes difticult to
determine whether or not a corporation is in fact a new and independent
sne, or the old one with new and superadded powers and privileges, but
when it is settled that it is a new one, it follows, in the ahsence of any
provision in the statute ereating it to that effect, it is not liable for the
debts of the old.” Page 331, Td.  Angell & Ames on Corporations. Sce.
780. Morowetz on Private Clorporations, 566.

I wish to call your attention to the fact, however, that in considering
the question as to whether or not you should file the charter, there was
no question as to the rights of creditors.

Article 745 of the Revized Statutes provides that any corporation for
pecuniary profit, ete., organized or created under the laws of any other
State or Territory of the United States, desiring to transact business it
this State, shall he and are hereby required to file with the Secretary of
State a duly certified copy of its articles of incorporation and thercupon
the Secrctary of State shall issue to such corporation a permit to transact
business in this State. - '

In the case of Beattie et al. vs. Hardy, 53 S. W. Rep., 685, where
charter was offered to vou for filing, under the advice of this depariment
you concluded, not in the excreise of diseretion, but that the paper
showed upon its face that vou were not empowered to record the same.
In passing upon this question, after discussing the whole case, and after
using the following language in concluding, our own Supreme (ourt mn
said opinion said:  “The charter complies with the law in form specify-
ing the purposes for which the corporation is organized. * * * t
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is therefore ordered that the peremptory writ of mandamus issue to the
Seeretary of State, conmnanding him to file and record the charter pre-
sented by the plaintifls, and to issue the certificate required by law.”

1 therefore concluded, and so advised you, that vou had no diseretion
to decline to file the charter presented by the Waters-Pierce Oil Co., and
to i=~ue the permit required by law, basing this opinion upon the facts
which I have stated above. .And I remember to have used this expression
to vou. that you had no more discretion to deeline to file this charter and
is-uie the permit, than I believed 1 had the power and discretion to per-
mit the old company to continue business under its charter with the
judgment against it. :

If vou had declined to issuc the permit, there is no question in my
mind but that the Supreme Court would have compelled you 1o do so by
mandamus, and, so believing, 1 advised you as above indicated, basing
my opinion upon what 1 helieved and still helieve to be the law.

Yours very truly,
T. S, Sariri,
Attorney General.

ASSESSING OF FRANCHISE TAX.

Franchise tax should be assessed in the county in which is locatled the prineipal
ollice of the company or corporation. No law prorating it among the counties.
Assessor is entitled to full amount of fees for assessing. ;

ATTORNEY GENERAL'S OFFICE,
AusTIN, November 10, 1899.
lton. 1. W, Finley, Comptroller, Capitol.

Drar Sir: I have received your favor of recent date, asking if you
are authorized to pay commissions to tax assessors for assessing the entire
value of the franchises in this State owned by corporations and persons,
where such assessment has been made in the county in which the prin-
cipal oflice and place of business of such corporation is located.

Alter having investigated this question in the light of all the author-
ities accessible, I conclude that, while the law authorizes the assessing
of ~aid property, it has made no. provision for the distribution of the same
throughout the counties, where said corporation transacts its business;
as in the case of the assessment of the rolling stock of railway companies,
and the apportionment thereof between the counties where it operates,
that, therefore, it is proper that the franchises of a corporatiorf should be
aszesscdd in the county in which is located the principal office or place of
basiicss of the corporation in this State; and if the franchise is owned
by a person; then in the county where such person resides. You are,
therefore, respectfully advised that you are authorized to draw warrant
for fees or commissions of tax assessors, where the assessment is made
in the county wherein is located the principal office of said corporation,
or if the franchise of a person, then to the assessor of the county of the
residince of such person.

I appreciate the necessity for legislation providing suitable and equi-
table methods for the distribution of such assessments among the coun-
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tiex in which the tangible personal property, or real property, is located,
or through which the franchise is operated, and which contributes to the
value thereol : but in the absence of such legislation, I believe the fran-
chises are subjeet to assessment as hereinbefore suggested.
Yours truly,
T. S. S»rrir,
Attorney General.

VACCINATION OF PUPLLS.

Board of trustees have power to refuse admittance into the public schools pupils
who fail or refuse to be vaccinated.

ArrorNuy GENERAL's OFFLCE,
AvstiN, November 17, 1899

Hon J. S, Kendall, State Supl. of Public Instruction, Austin, Texas.

Drar Str: Your favor of the T4th inst., to this department, together
with o letter from Mro [0 . Comegys, Superintendent, Gainesville,
Texas, and also a copy of a resolution passed by the board of trustees of
the public free schools of Gainesville, referred by vou to this departnent,
has heen received, That portion of the resolution to which Mr. Comegys’
letter refers, ix ax follows:

“Whereas, There exizts in the State a widespread prevalence of small-
pox and the school hoard believes it to be their duty to use all possible
precautionary means in their power to prevent the further spre: ad of this
loathsome disease: therefore, he it

“Resolved 1st, That every child attending the public schools, who has
not been sucees=fully vaceinated. shall have it done within a reasonable
time and that the family physician shall he the sole judge as to the
ellieacy of previous vaceination,

“Resolved 2nd, That a failure or refusal 1o submit to the process of
vaceination shall be deemed a sufficient cause for exclusion from the
~chool=until the vaceination ix performed.

“Rezolved Srd, That the superintendent of schools is herely empow-
ered and instructed to enforee these resolutions to their full extent and
meaning,” :

Mr. Comegys in hix letter states that a “few persistently and positively
reluse to be vaceinated.” and his inquiry is as to the legal right fo
exclude from the schools those who =0 refuse to be vaceinated. -

Our ~tatutes do not in =pecific terms confer upon school trustees the
power to exelude from the =chools children who refuse {o be vaccinated
when such is requived by the board. nor do T find that the Texas courts
have passed upon thiz question.  Neither do T find that the Constitution
gives the school trustees such authority, nor that the exercise of =1
authority wounld be in violation of any constitutional provision. It 1
then under these conditions that the authority of the school hoard miust
he determined. '

In considering this question. it ix well at the very heginning {o relieve
the matter of all confusion as hetween com]ml\mv Acunatlon and the
right to exclude from the ~chools pupils who refuse to be vaceinated.

Digitized from Best Copy Available



Rerorr or

In the former there must he express authority
no ~uch. power will ever arise by impli(-atm,

B l‘(‘()l\’

~

100, 37 1. Ro AL, 157, Potts vs,
152, 1t chould be borne in mind that there
vaceination.  They claim only the right to
those who do not comply with the regulation
thought necessary to prose rve the publie hea
port School District, 162 Pa., 176, 25 1. R, AL,

[ understand the mt\ of (x.nnv\vxllo to he

Wi~

D]

and that the-hoard of {rustées were appointe
Art. 1018, Revised Statutes, 1895, \\'hne

th.

might e well to here note that in the act pag
approved May 30, 1899, there ix an exceptio
provided for in Art. 40187 Such board o
riles, regulations and byv-laws for their 0V
deem proper, and the public free =chool of:
mider their control and supervision, and sy
power to control, manage and govern the sch

The question then presented is, has the |

1

ols,
oard nf'hu

authority granted in =aid article, the power
inhelore quntod, and enforce the same?

[ will =ay here that in conxidering this que
nor failed to give due consideration to vt
“all children, withoui regard {o color, over «
seventeen years of age, at the beginning of

entitled to the henefit of the puhlw school 1

dmnn\ Sherman ve, Charvlegton, 8 Cush,,

L submit as a pr nposnmn that the school |

reasonable 1'0011].\11011&- lnnl\m(r io Hw hest i
evert where tho authority pf The sehool hoat

21 A& . Ene. of Law
“Tt:may be well tol hpre note hriefly

for ~unu dent cause,

\() te A,

authority to'that of the. Gainesville boa
enfovee,  Tirst, however, as to a general ru
Cour( of Massachusetts. - In Spear vs. Cm
courl said: . “The-law provides, that éve
mitfee who”shall. have general chm'go an
Jublic &chools in such town,

]
lY

|

mintne what pupils shall be received ‘an
tentnittee may, for good eauso,

doferm(%no {
re cived, as, for instance, il infeeled withfany cont agious dizease, o

froin the Logjslature,

1
167

1.,
is here no (H’m

H
Arroryey (GENERAL.

Adams ve. Byrdge,
67, ‘—39 . R.

il to cmn\

he scho

exclude from
i« of the boatd
l)nlﬁvl(\l

152,

<}1
;l
s

N

‘ b4
, a fuv such regul
have lmon held. reasonable, and which schodl hoards, vesfed
'd, hav
e ahnoupeed [by
mmgs, B34 Am.
s shall
suppm ntend en

tov

,m(m},)mdt(-(l ifor
purposes, having assumed control of the pubilic sclinols w ithi
I by the city ‘col
T think it
ised by the I.lM
n in favor of] thie
f trugtees may
governmen

ueh ¢ity or
¢h hqard Tiag
. \;l

to pass the

stion, Thave[not overloo
3905, whicl
l“‘hl veays of
Ly \('hdl astic
und for Hhat
right is not absolute, but ix one {o be enjoypd by d“ on
G0,

ITas the board of trustees power {0 preseribe su
oard,
their power to conirol, manage and govern the sc!
teres
'd is qm
they, nevertheless, have power {0 expel or quspond t)

!

n 11\ d

15

g

te pupils

The generad, charde and
e aheenice of express legal provisions.!ine Nides the 10}

whq{’t pupils rd
at-

s-has b
<\1llm

i

its lim
mell un
viterial)
,mslatu

“cilies
adopt s
3 ‘thoy 1
n is pla
o excluy

nm

1
a A

(DAY

tl
R
cey, Jun(lm

t
‘iuolu‘l ion hd

)

provides
age-and ung
véar, mll
]

]

s

el

aunicipal

cr

i
e,
as
h
Wy
d
e

—“T

he

Q-

ed
at
er
he
}E

V(*‘)r{” hut 1
ée konable ¢
1ﬁins?
sctetion, unj
8, May | Lp#'e‘\zoribe
f the s¢hools, £
dcfined by stat)

firom sel
nd c';ls(1~\§J1\ex'e d
ations wl
viith sim
heen permitted
the Supr
Dfe(!., h4,
1$oose a’c
el of all
11'mlondo
vor of dojf
]ooi(‘d il
Tintl

4

‘egul

1

i

4

C

sup

gome ot

-

ler

all
ndg
te,

hol -
ed,
f(:h

latr

to

nie
the

m-

the

ce,

or-
he

he
if

the l\up\l or parvent shall refuse lo comply wllh'wcrnl.mons necessard {o
the discipline and good management .of 1he u(hm)l

“eveiided on account of licentious and mm\b al mn(lu('

l’uplls have i
lhmwh noi m'

Digitized from Best Copy Available

on
m-



84 QEPORT OF ATTORNEY GENERAL.

ifested by any acts within the school. In this case there was no pre-
scribed rule on the subject, either of requirement or penalty. Sherman
vs. Charleston, 3 (‘ush., 160.  Children have been excluded from school
for ahsence contrary to rule, and held valid, although such absence was
pursuant to the command of their Roman Catholic parents and their
priest, and for the purpose of attending religious service on a holiday of
the church.  Ferritor vs. Tyler, 21 Am. Rep., 133: For failing to write
compoxitions.  Guernsey vs. Pilkin, 32 Vt., 224, For misconduct. O
appeal to the superintendent this pupil was to be permitted to return to
the =school on conditions ol promise as to future conduct, with a confes-
sion that <he had done wrong. She refused to comply with the condi-
tions,  The court said: *It is undoubtedly true that trustees have the
power. and it is their duty, to dismiss or exclude a pupil from their
school, when in their judgment it is necessary for the good order and
proper government of the school so to do.” Stephenson vs. Ilall, 14
Bard.. 222, In the case of Spiller vs. Woburn, 12 Allen, 127, a girl. by
divection of her futher, relused {o bow her head during prayer at the
opening of the =chool. The court held that it was lawful to expel her
for dizohedience to the rule. Al of the foregoing have been held to he
reasonable regulations and enforcible.  Many others could be cited.
Without reference to authorities, 1 cannot believe that it would be con-
tended for a moment that a pupil could not be excluded for uncleanli-
ness, indecency of person, and many other things which could be men-
tioned.  But finally and direetly in point, 1 think the case of Dultield
ve. Williamsport School District, 162 Pa., 476, 25 L. R. A, 152, ix
clearly decisive of the question. In this case it is held (1) a school
board has the power to adopt reasonable health regulations for the hen-
efit of the pupils and the general public, and (2) a school board has the
right to exclude from the schools those who do not comply with a regula-
tion of the city authorities and the school board requiring a certificate of
vaccination as a condition of attendance. A careful reading of this case
is suggested.  1f there should be further doubt as to such regulations
being reasonable. reference is made to the many cases sustaining com-
pulsory vaceination, among which is specially cited Morris vs. City of
Columbus, 42 L. AL I, 175.

It will not do to =ay that the individual objection, or dishelief in the
efficacy of vaceination ~hall exempt one from the rule. The great pre-
ponderance of medical authorities is in favor of its efficacy, and the
school hoard has availed itself of such medical authority, and in its dis-
cretion it has determined {his to be a necessary regulation. The pupil
is not compelled to submit to vaceination. One who prefers not to sub-
mit to the rule may remain out of school. Even in regard to compulzory
vaccination is has been righteously said:  “When one remembers the ter-
rible scourges suffered from smallpox in the past, and thinks of the
moderation and conirol of them by a general vaccination of the people.
no one would hesitate to anzwer all philosophical objections to com-
pulsory vaccination by an appeal to the legal maxim, the safety of the
people is the supreme law.”™  Teidman’s Lim. Police Power, Sec. 15.

I am of the opinion that the Gainesville school board had the authority
to pass said resolution; that the regulation is a reasonable one, and that
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L am of the opinion that the United States government has exclusiv,
Jurizdiction over all erimes and offenses committed on any military res-
ervation ceded by the State in accordance with law.  That the Sue
court has no jurisdiction to try any person for an offense thus commiited
upon the ceded territory. Nrticle 1, See. 8, Constitution of the United
States, provides, “That Congress shall have power to exercise exclusive
legislation over all places, purchased by the consent of the Legiz'ature
of the State in which the same shall be, for the erection of forts, maga-
zines, avsenals, doek vards and other needful buildings.”  As far haeg
ax \pril 300 17900 Congress passed laws for the punishment of c¢riminal
acts committed in the above places. See Revised Statutes of the United
Ntates, See S339 ¢f seq. That the jurisdiction of the United States i«
exelusive of that of the State over such places has been established by the
decizions of hoth the national and State courts.

See Volo 10 Bizhop™> New Criminal Law, See. 159 United States vs.
Cornell, 1 Mason. 632 Mitchell vs. TPibhetts, 17 Pick., 298; Benson vs.
United States, TH UL NS850 Port Leavenworth R R, Co. ve. Towe,
T UL S5260 Chicago, RO & P Ry. Col vs, MeGlinn, 114 UL 8, 542,

[ have been informed that soldiers or persons, while actually upon the
land or territory known as Fort Ringgold (and which, as above stated,
was ceded by this State o the United Statex government for the purposes
of a fort). fired upon and wounded citizens of Texas, who were then nat
apon the military reservation or fort,—the shots being fired from the
fort. If thix be true, then the question arises, was the criminal act com-
mitted upon the reservation, or was the same committed in the State of
Texas, and consequently within the jurisdiction of Texas. If the crim-
inal act. in contemplation of law. was committed upon the reservation,
the United States and not the State has jurisdiction. If on the other
hand. in contemplation of Taw, the eriminal act was committed in Texas.
the State court haz jurisdiction and not the United States court..

In See 530 Vol 1, Bishop's C'rim. Pro., it is said: “The law deems
that a crime is committed in the place where the eriminal act takes effect.
Hence, inmany civeumstances, one hecomes lialle to punishment in 1
particular jurisdiction while hiz personal presence is elsewhere. - Fiven
in this way he may commit an offense against a State or country upon
whoze =01l he never set foot..

If a man stands upon shore within a county and by discharging fire-
arms kills another upon the high seas, without the county, he is triable
for the murder by the admiralty. which has jurizdiction over the locality
where the ball took effect. and not over the place where he stood to per-
petrate the erime. And one who poizons another by the help of an inno-
cent agent is guilty of murder in the county where the poisoning took
place.™  Tn See, 110, Vol 1. Bizhop’s New Criminal Law, it is said: “Tf
one, personally out of the counfy. puts in motion a force which iakes
effect init, he i= answerable where {he evil is done. though his presence
was clsewhere.™ ‘

In the ease of People vo. Adams. 45 Am. Dec.. 168, it was held “per-
sonal presence at the place where a erime is perpetrated is mnot indis
pensable to make one a principal offender in its commission. Thus
where a gun is fired from the land which kills a man at’sea, the offense
must be tried by the admiralty. and not by the common law courts. for
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Ui oriwe is committed where the death oceurs s, and not at the place from
where the cause of death proceeds.  And on the same principle, an offense
comitted by firing a shot from one county which takes effect in another
nui~t ve tried in the latter, for there the erime was committed. 1 Chit.
(r. Law, 155-191; United states vs. Davis, 2 Sumner, 485.7

To the same effett is the well considered case of Com. vs. Macloon,
101 Mass, 1, reported also in 100 Am. Dec., 89, This case collects and
discas=cx all the common law authorities, and reaches the conclusion
announeed in the anove case.

Tyvler vs. People, 8 Mich., 333, 1= to the same clfect.

The following cases by the United States courts hold that to constitule
murder upon the high =ecas, both the mortal stroke and the death must
have happened upon the high scax.

U nited States vs. MetGill, 4 Dall., 4275 5. C; 1 Wash. C. ¢, 4635 UL S,
v, \rmistrong, 2 Curtis, 446.  In the casc of the United States vs. Davis,
2 Sumner, 452, it was upon the following facts, towit: A gun was fired
from an American ship lying in the harbor of Raiatea, one of the Society
ishes and.a foreign government, by which a person on board a schooner
belonging to the matives and lying in the same harbor, was killed, held,
“That the act was, in contemplation of law, done on board the foreign
schooner where the shot took effect, and that jurizdiction of it helonged
to the foreign government, and not to the courts of the United S tdteQ
under the Crimes et of 179007 :

I am of the opinion, from a consideration of the authoritics, that if
the =oldiers, under such circumstances as to make the acl criminal, stood’
upon the reservation and fired and wounded persons outside of the reser-

vation in the State of Texas, that such eriminal act was committed in the
State. and in violation of the laws of the State, and that such acts are
trinble in the courts of the-State. .

In the above telegram of date December 12, from General McKibben?
oceurs the fol]owmcr “Am informed that gtate court intends to issue
warrants for the arreat of Lieutenant Rubottom and all the non-commis-
sioned officers at Fort Ringgold for the occurrences which took place on
reservation.  This the military authorities cannot permit. as it would
destrov all control over troops at post.”

The position of General McKibhen is ahsolutely untenable, and results
in making the civil authorities subordinate to the militarv. when the
reverse of this has always been one of the most cherished ideas of the
framers of our form of government. not only reflected in our Constitution
and laws, and the decisions of the highest courtz hoth Federal and State.
but set forth in the Articles of War bv which the military are specially
governed,

Tn the ecase of Dow vs. Johnson. 100 TT. S., 169, the Supreme C‘ourt of
the Tnited States sav: “We fully agree Wn‘h the presiding justice of
the Cirenit Court in the doctrine that the military shonld alwavs he kept
in <nliection to the laws of the conntry, to which it belongs. and that he
is nn friend to the republic who advocates the contrary. The estahlished
prinsiple of everv free people is that the law s<hould alone govern: and
to it the military must alwavs vield.” And in same case. on page 187,
it was further said. “Renorted cases, in great number and of high author-
itr. <upport the proposition that a military officer. except when war is
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lagrant or when courts are =ilent by the exigencies of military rule or
martial law, i~ subject to judicial process for the abuse of his authority
or for wrongful acts done outside of his military jurisdiction.  Mertyns
ve. Tobrigas, 1 Cowp., 161-175.7  And same case, page 189, “When and
where the eivil power ix suspended, the President has a right to govern
by the military forees, hut in all other cases the civil power excludes mar-
tial law and govermmgent by the war power. A soldier cannot justifv on
the ground that he was obeving the orders of his superior officer if such
orders were illegal and not justified by the rules and usages of war, ete.”
See alzo Coleman vs. Tennessee. 97 UL S, 514,

In 15 Am. & lng. Ene. Law, p. 428, it ix said: “When a person
becomes enrolled as an oflicer or soldier in the army he is not relieved
of his civil obligations, hut =till continues subject to the civil courts for
violations of local laws, as well as for liabilities incurred towards indi-
viduals.”

“Under the Revised Statutes of the United States, See. 1237, enlisted
men are exempt {rom arrest on ¢ivil process except for certain debts con-
tracted prior to enlistment. There is no statutory enactment which
extends such exemption to ofticers: but like all other persons in the public
service, they are exempted as a matter of public policy from arrest upon
civil process while engaged in the active performance of their duties.
Neither the statutory provizion as to enlisted men nor the rule of public
policy as to officers extends to arrest on criminal process.” The text is
supported by the following authorities, holding that the “soldier is still
a citizen, and as such always amenable to the civil authorities.” NState
ve. Sparks. 27 Texas, 6271 Ex parte McRoberts, 16 Towa, 600; Dow vs.
Johnson, 100 1", S, 158; Ex parte Harlan, 39 Ala., 563 ; United States
va. Kirhy, 7 Wall,, 4820 UL S. vs. Harvey, 8 T Rep., 77: Coxson vs.
Doland. 2 Daly (N.Y.). 66, Tn Vol. 15, Am. & Eng. Enc. Law, p. 441,
it is further said, “An officer or soldier who commits a eriminal offense
in any portion of a State or Territory not within the exelusive jurisdic-
tion of the Tnited States is amenable 1o the courts of such State or Ter-
ritory for his offense. Tt is the policy of the United States. as shown
by the fiftv-ninth Article of War. to aid the civil authorities in the admin-
istration of justice on officers and soldiers who have committed crimes.

“Where both ¢ivil and military courts have jurisdiction of a crime
or mizdemeanor commitied by a soldier or an officer, the court in which
proceedings are first begun is entitled to proceed. Tt is the duty of the
civil authorities to immediately apply for the accused, as provided by the
fittv-ninth article: hat il sueh application iz not made, the military
authorities <hould then proceed 1o exercise their jurisdietion.”  The
above is taken from and supported by the ease of Tx parte Mason. 103
UL 696, and also the vaze of Fx parte McRoberts, 16 Towa, 600, and
also Coleman v~ Tennessee, 97 UL S0 5000 The fiftv-ninth Article of
War reads as follows: :

“When any oflicer or <oldier s aceused of a capital erime, or ol any
offense againat the person or property of any citizén of any of the United
States which i~ puni-hable by the Taws of the land. the commaniding
offiver. and the oflicers of the reciment, troop. hattery, company or detach-
ment to which the person ~o accused helongs are required, except in time
of war. upon application dulv made by or in hehalf of the party injuved
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to u~c iheir utmost endeavors to deliver him over to the civil magistrate,
and o aid the oflicers of justice in apprehending and securing him in
Ol(lk v to bring him to trial. — 1f; upon such application, any oflicer refuses

rowilfully nculul except in thue of war, to deliver over such accused
pc paont Lo the uul llldﬂlslldtu or 1o aid the oflicers of justice in appre-
hewding him, he ~hdll be (h:nu»ud [rom the service.™  The Articles of
War were enacted by Congress, wd have all the binding force of laws.
By the above Article of War, the oflicer in vharge has no discretion;
whenever an application is made by the groper civil anthority upon such
ollicer Tor the delivery of an accused oflicer or =oldier, it becomes his
imperative duty, enjoined upon hith hy an act ol Congress, to deliver
sl acetised. oflicer or soldier to the proper civil llld"l\tldt(, for trial,
npon the pain of dismissal from the service if he refuses or wilfully neg-
levts =0 to do. The commanding oflicer has no dizeretion or power to
mvestizate the guilt or innmocenee of the accused soldier, and act in
avoordance with his determination of the question. for that would he a
denial to the State court of the right or poser to try the offender, and
would make the jurisdiction of the State court depend upon the will of
a military ofticer, thus completely =ubordinating the civil judicial power
of a State {o a mllnm_‘, oflicer. If the officer or oldier is not guilly of
the alleged offense, or s wrongfully accused; those are matters be must
interpose in the State court.  To hold otherwize would not only nullify
the plain language of the fifty-ninth article of war. but would ‘have the
effect of aluoaatmg all State laws as 1o offenses commniitted by oflicers and
soldiers in the State. and make their amenability to State laws and State
conrts absolutely dependent upon the diseretion or will of a military
commander, however high- or low his rank may be.

A question similar to the one under consideration was submitied to the
AMttorney General of the United States by Hon. Jefferson Davis while
Seeretary of War.. .\ surgeon in the United States army. while sta-
fionedd at Fort Graham. Texas. shot and killed an officer in the army, 1
major.  This surgeon was indicted in the State court. and the question
was submitted hy the Seeretary of War as fo the right or power of the
Nate court to try the ecase, and as to the dutv of the commanding officer
th ~urrender the accused to the State aunthorities. The opinion. an able
and eshaustive one. wax rendered by Attornev General (nshing. who,
after an elaborate dizeussion. concludes his npininn ax follows:

“Irom the general doctrines of law here stated. snndry corallaries
plainiy flow, .mphm sle tn {he present inquiry.

“1. Tt is the dutv of Ceneral Smith (the mmmnndm" officer) “to
Al the political authority of the State of Texas in hringing Sureeon
— - -~ o frial for murder as a citizen on the pending indieiment. and
to that end to eo-operate with anv eivil magisivates. or. if need he. to
act v ~pite of any particular magisivate in arder to prevent his eseane.

“o o in the meantime, Sureeon ————— escanpes from eivil eus-
tod' v i released on hail. it ix the right and dniv of General Smith to
hold Winy in effective custody until he he remanded for actual imprison-
mer on omesne process, or for trial by the civil authority of Texas.

T S Jong as ——————— 18 not in the actual custody of the civil
ek ities, he is amenable to the military authorities, and mav he tried
b either for the erime of mutine or-for that of desertion. or for
that “vench of arrvest. neither of which is triable by the eivil magistrate.
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1o Although not necessary in the actual case, yet in deference 1o
the =pirit ol our institutions and to the civil authority, it may be expe-
dient for the military authorities to =uspend the trial of the miluar:
relations of the act of Killing Brevet Major Arnold, until the civil vela-
tiows ol that act shatl have been tried by the civil magistrate.

S s s the duty of General Swith, and will, of course. be his
pleazure, to do everything in hi~ power to assist the political authorities
in the arvest. custody, teial and punishment of ———— civiliter, there
can he no colluzion or conllict of jurisdiction hetween the military and
civil authorities, etew et Nee Vol 6, p. 427, Opinions Attorney Gen-
eral United States,

That opinion has alway~ heen accepted by the Federal authorities. and
i cited with approval by the Supreme Court of the United States in the
caze of Coleman ve. Tennessee, 97 UL S, 510, »

[n conclusion, T Feg to =ay. that 1 am of the opinion that regardless
of the question of guilt or innocence of the oflicers and soldiers for par-
ticipation in the recent unfortunate events at Fort Ringgold, that should
they e indicted by the State authorities. that it ix the plain duty.of the
officer commanding to surrender the accused persons, upon proper appli-
cation. to the civil authorities of Texas for trial in the State court, where
their guilt or innocence will he determined in aceordance with the law
and the facts,

Verv truly vours,
R. H. Warp,
Oflice Assistant Attorney General.

FRANCHISE TAX PAYABLE BY FOREIGN CORPORATIONS!.

Franchise tax paid by a foreign corporation at the time its permit is issued pays
said tax only to May first following thereafter.

ATToRNEY (GENERAL'S OFFICE,
AvstiN, January 16, 1900.

Hon. D. II. ITardy, Réeretary of State, Capitol.

Dear Str:  In reply to your favor of the 5th inst., to this depart-
ment, referred to me for attention. You state a case as follows: “A
foreign corporation files its articles of incorporation and application, and
permit is issued to it on June 1, 1899. Under the statute it pays on
June 1, 1899, as well as its permit fees also the franchise taxes for one
year from said June 1st.”  \fter quoting the statutes hearing upon the
question, vou say:  “Tn view of these statutes my inquiry is propounded,
does thiz foreign corporation to whom permit is issued on June 1, 1899,
and who pays its franchise taxes for one year in advance on June 1,
1899, does or does it not have to pay its next year’s franchise tax on or
before May 1. 190027

This question might simply he answered in the afirmative, but in view
of vour statement above that the corporation pays its “franchise taxes
for one year from said June 1.7 and also “who pays its franchise taxes
for one year in advance on June 1. 1899,” such an answer would be mis-
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leading, and would not altogether reflect my views
sented hy your letter. .

I find nosprecedent upon which to base a construction of the statute in
regard to payment of franchise tax by foreign corporations “hereafter”
authorized to do business in this State, and, consequently, will have to
resort to the general rule that in all interpretations one shall look dili-
gentlv for the intention of the Legislature, keeping in view at all times,
the ol] law, the evil and the remedy.

leferring again to your statement that the said corporation pays its
franchise tax for one year in advance on June 1, 1899 (at the time it was
authorized to do business in this State), and also remembering our short
conversation on yesterday in regard to this matter, you will pardon me
for writing at length, in order to make myself fully understood, and also
to give Tull expression to my opinion not only upon the particular ques-
tion which you ask, but upon other kindred ones suggested by your letter,
and the conversation above referred to.

Article 52431, Revised Statutes. 1895, as amended by the Twenty-fifth
Legislature, Chap. 120, Laws 1897, contains the present law relative to
the payment of franchise taxes by foreign corporations. We will trace
the history of this law, noting each subsequent change therein. and thus
endeavor to arrive at the intention of the Legislature in its enactment.
This article as now contained in the Revized Statutes, 1895, is Sec. 5 of
an act passed by the Twenty-third Legislature, Chap. 102, T.aws 1893,
‘and reads as follows:

“NSec. 5. That each and every private domestic corporation hereto-
fore chartered or that may be hercafter chartered under the laws of this
State, and each and every foreign corporation that has received or may
hereafter’ receive a permit to do business under the laws of this State, in
thi~ State, shall pay to the Secrctary of State, annually, on or before the
first day of May, a franchise tax of ten dollars. Any such corporation
which ~hall fail to pay the tax provided for in this section shall, because
of such failure, forfeit their charter.”

on the matter pre-

The caption of this act is “An Act to fix the rate of taxation on insur-
ance companies, telephone companies, sleeping and dining car companies,
and other corporations; to prescribe the time and manner of collécting
such taves; to provide penalties for the violation of the provisions of this
act. anl to repeal all laws and parts of laws in conflict therewith.”

T eall attention here to the object expressed “to prescribe the time and
manner of collecting such taxes,” and I take it that this object extends
thronzhout the amendments hereafter noted,

Thi< entive act was brought forward in the Revised Statutes, 1895, as
Arts. 5243e, f, g, h, i, j and k.

The Twenty-fifth Legislature, Chap. 104, Laws 1897, approved April
0. 1597 amended Arvts. 5243¢, 52431, 5243j and 5243k, Article 5243,
& here amended contains the following:

“Aud every such (foreign) corporation which shall hereafter receive

*uch permit shall also pay to the Secretary of State an annual franchise
tax of iifty dollars. the tax for the first vear to be paid at the time such
Pernit is dwsned. L.l . and cach succeeding tax shall be paid on

or lefore the first day of May of cach year thereafter. (Provides for

[
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one dollar additional for every ien thousand dollars capital stock over
one hundred thousand.) And any corporation which shall fail to pay
the tax provided for in this article, at the time specified hercin, shall,
because of =uch failure, forfeit its right to do business in this State,” etc

1t will be noted that this amondment provides for an annual franchise
tax, and that the tax for the first year should bhe paid at the time the
permit was issued.

But it scems that the Legislature was not yet satisfied with thix law,
and by an act passed at the same session, approved May 15, 1897, Chap.
120, Laws 1897, Arts. 52431, 5243) and 543k were again amended.
Article 52430, as here amended, contains the following. which ix the
present law on the question in hand:

“Ifach and cvery foreign corporation heretofore authorized to do busi-
ness in this Slate under the laws of this State shall, on or before the first
day of May of cach year, and cach and every such corporation, which
shall hercafter he o authorized to do business in this State, shall, at the
time so authorized, and on or hefore the first day of May of each year
thereafter, pay to the Sccretary of State the following franchise tax.
(Here follows the amount to be paid according to the anthorized capital
stock.) Any corporation, either domestic or foreign, which shall fail
to pay the tax provided for in this article at the time specified herein,

shall, because of such failure, forfeit its right to do business in this
State,” ete.

You will notice that as here amended there is no reference to an annual
franchise tax as is mentioned in connection with the first payment in
the Act approved April 30th, nor is it provided that the tax for the
first year is to be paid at the time such permit is to be issued. The pres-
ent law provides, supplying the words understood, that each and cvery
such corporation which =hall hereafter be authorized to do husiness in
this State. shall at the time o authorized, pay to the Secretary of State
the following franchise' tax: and each and every such corporation. .. ...
shall, on or lmfore the first day of May of each year thereafter. pay to
the Secretary of State the followi ing franchise tax. It is true that “the
following franchise fax™ is recited as an annual franchise tax, hut it is
the (han«fe with reference to the original or first payment, to which T
call dftentlon

Now, if by this last amendment, the present law, it was intended that
the pa\mvnt made at the time the permit was 1~sued was to he for one
year in adrvance, why this change? W hy were the words “the tax for the
first vear to be paid at the time such permit is issued” omitted? Cer-
mnl\' such a change in the law must have carried with it some inten-
tion.  Was il that the first payvmeni was not for one year in advance?

lecurring now again to the case cited by you. A'corporation recelves
its permil June 1, 1899, and pavs its franchise tax on that date for “one
year in ad\'anu-" or until June 1, 1900.  Then it becomes the duly of
the Sceretary of State. on or he fme the first day of the following March
to notify the corporation. as provided in Art. 5243j. that its tax will e
due on June 1. 1900, and that it must be paid on or before the first day
of May. 1900. If the {ax is not so paid then the permit hecomes for-
feited ﬂmt\ days hefore {he expiration of the time for which it has heen
paid. But ihis would not he so had as other cases which might arise.
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Suppose the corporation receives its permit, say, on the first day of
December, 1899, and pays its franchise tax on said date for “one year in
advance,” or until December 1, 1900. 1t is still the duty of the Secre-
tary of State, on or before the first day of March, 1900, to notify the
corporation that its tax will be due December 1, 1900, and must be paid
on or hefore the first day of May, 1900. Failing to do so, its permit
“beconies forfeited seven months before the expiration of the time for
“which it has “paid in advance.” Suppose, further, that this corporation
should desire to wind up its business, to quit doing business in this
State on December 1, 1900.  In order to do so, having access to the
courts. ete., it would hape to pay on May 1, 1900, thus paying one year’s
tax alter quitting business in the State. : o

Then again. Suppose the permit was issued on the first day of Feb-
ruary, 1900.  The same condition would exist, except as to the length of
time.  Or. if the law should be construed to mean that the Secretary of
State <hould not give the notice until on or before the first day of March
one vear following, then he would have to notify the corporation that its
tax was due the first day of FFebruary last, and must be paid on or before
the first day of May next. Hence, if not paid before May first, we would
have the corporation doing business in Texas from IFebruary first to May
first with its franchise tax unpaid, and this would be the casc each year
a~ long as the corporation continued to do husiness in this State.

Unden the original act, and under the amendient of April 30, 1897,
this confused condition of affairs could not be averted. Was this not
one of the evils of the old law? Is it not cured by the last amendment,
by omitting all provision that the tax for the first year should be paid at
the time the permit is issued, and simply providing such corporations
“shall. at the time so authorized, and on or before the first day of May
of each year thereafter pay to the Secretary of State,” the taxes named?

To my mind it is c¢lear that the tax paid by the corporation, “at the
time ~0 authorized” is not for one year in advance, hut is payment -only
until the first day of May following, and must then be again paid, which
payment is for one vear in advance, or until the first day of the next
May. The present law, as I construe it, “prescribes the time and man-
ner of collecting such taxes,” free from the irregular and confused man-
ner under the old laws, and brings about a uniform system evidently
sought by the Legislature.

It will not contravert the conclusion reached by saving that a corpora-
tion receiving a permit on the first of Decemnber would reccive less ben-
efits. or pay more in proportion to time, than one receiving its permit on
June first hefore. The Legislature had the authority to make such pro-
vision, and there is nothing to compel a corporation to begin business in
the Stute other than on the first day of May of any year. Yet should it
‘conclude o come in at any other time, it voluntarily assumes the tax
thus finposed upon it. There issno question in it as to the tax being
equal and uniform. It is equal and uniform on all coming in on the
first day of June. Tt is equal and uniform on all coming in on the first
day of Decomber. It is equal and uniform in that all corporations com-

g in at any time before the first day of May of any year are subject to
and pay the same tax.

o
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In conclusion, I will add that after full conference, the Attorney Gen-
eral and all the members of this department concur in this opinion.
Yours very truly,
T. S. JoHNSON,
Office Assistant Attorney General,

FRANCHISE TAN PAYABLE BY CORPORATIONS.

Both forcign and domestic corporations are required to pay their franchise tax
on or before the first day of the following May of each year, regardless of the
time of year at which they may take out their permit. ™

ATTORNEY GENERAL'S OFFICE,
AusTIN, February 1, 1900.

Ifon. D. H. Hardy. Secrelury of State, Capitol.”

Dear Sik:  Your two favors of the 17th ult., in regard to the fran- -
chise tax of domestic and foreign corporations, came duly to hand. I
regret this delay in replying thereto, thus causing your further favor of
the 29th ult.,, but in the press of business in this department, prompt
reply has necessarily heen deferred. ‘ .

First, I note one of your inquiries as follows: “I beg to inquire what
would be my procedure o colleet the franchise tax due on the first day of -
May, by a foreign corporation, who had filed its articles and paid the
first franchise tax alter March 1st; for illustration, say March 101h, it
heing noted that all notices of franchise tax must be sent out on or hefore
the first day of March of-each year?” : .

Although here confirming my former opinion in regard to the pay-
ment of franchise tax by foreign corporations, I can but say that yvour
question clearly evidenees the confused condition of many of our statutes
to Le contended with when we come to their construction. '

Under my former opinion I held that such foreign corporation would
have to pay it fivst [ranchise tax at the time its permit was jssucd—that
i, in the case you projose, on Mareh 10th, and again pay such {ax on or
hefore May first following.,  This, of course, presents a case wherein the
Secretary of State could not possibly give the nolice on or hefore Mareh |
first. 1t is not entirely clear to my mind that the forfeiture for the:
failure to pay the tex ix dependent upon the giving of the notice.  Arfh-
cle 52431 provides: “Any corporation, cither domestic or loreign,.
which shall fail to pav the tax provided for in this article, at the time
specified herein, shall, because of such failure, forfeit its right io do
business in this State. which forfeiture shall he consummated without
judicial ascertaimment. by the Secietary of State entering on the margin-
of the ledger kept in his ollice relating to such corporations, the word-
‘LForfeited,” giving the date of such forfeiture, and any corporation whose
right to do business may he thus forfeited shall e denied the richt to
sue or defend in any of the courts of this State; and in any suit against’
such corporation on a cause of action arising bhefore such forfeiture, no
aftirmative relief may e granted to such defendant corporation, unless.
its right to do business is revived as provided in Art. 5243j. It 15

-

Digitized from Best Copy Available



Revortr ow

ArrorNey (.%El‘:.\?mml..‘

95

mposthle for me to conceive of a more (mnplulv provision of law than

”H ‘ﬂnl\(
the tas.
sueeeeding article.
as |;|'u\"n]('<] m Art. .')'3133. Neither

does

word that the giving of the notice is a condit}

It is not even required that the Seeretary of
peration that the tax must be paid on or befd
itx permit witl become forfeited. Upon thix
necessitry o express an opinion.  The courtsf
of the notice 1s necessary before forfeiture,
tomy mind anhiatux i the Taw in that no
is provided in such case as proposed by you,
ever, that at the time the permit is ixsued,
the Seerefary of State should give the nnuc
the carporation {o pay the fax Within the th
ceed ax directed in the faw hereinhefore qug
feiture. T will add that in view of what fol

The forfeiture is absolutely predidated upan the failure to pay
No reference whatever is made to thi notice prov ided for in the
Reference is simply m:u]%v fo thesmanner of revival

rt. 5213) indicate by any
on precedent to forfeiture.
Slate shall notify the cor-
I(' the first dayv.of May, or
qiiestion 1 do not deem it
might Told that the giving
- to held, it would indicate
he hod of giving the notice
L am of the 0]nmon how-
hdfmo May firs{ following,
e, land wpon ih¢ failure l)y
1 &])(‘(lﬁ()d lie khould pro-
fedd, infregatd fto the for-
IO\\h here below, T am also

of the opinion that the foregoing applies to
corporations,

lohnestié as \\ell as foreign

In the matter of domestic corporations. lY(:nn' questions:are as fol-
1 ! !

i mqun.xtmn ’m* filed by
10,000, At ’thq same fime
anchise tax; nLﬂ»lO 00, the
L Lo lnmhmo iLa\es My
s $10.00 pay the franchjse
orporatjon, l!n(lm‘ the stat-
Jor what ])mwd does this

l

ic corpC ration

—Far

e filed by
for profit and, like
to fhanchise {axes,
hise{tax of $10.00,
s arg filed. ()umy

tax %p.w and when

oration
subject)
a fran
¢ articlgs
ranchisg 1

e |
by cach
' ”\(‘ S0en)
n]qﬂ()_ an
1901, o
Cother wo
Hor whi i

i peey
di(un\
“In view
H‘fmm‘n
e

m‘.

Jows:

“1. Articles of incorporation of a domas}i
me onJune 1, 1899, with a capital stock of §
Fam paid a filing fee of $25.00, ax well as a i
corporation being one for profit and =ubjix
question iz, for what' period of time does th%
tax of such corporation, and when does this
ute, hanve to pay its second franchise tax, ang-
~Gmml pavment of frane hisk tax hold good 7. |

"2. Articles of incorporafion of a dome}
me on February 1, 1900, the same heing a cont
the ane u.nnod in \U‘)dl\lhl()l] 1 of this letter

cand havipg a capital stock of $10,000 pays 1£
ax well as a fiting fee of $23.00, at the time 1

what pcnod of time'does this $10.00

does thiy corporation pay l}s seeond fr mchJ

of time dlaes the s(*(oml pa\ment hold good ?

Iy to both quvklmns, I am of the-opi
corporation made. pays up {o. the fi

il payment” miist -he made on or b

o that-this Inst ]m\ment holds goad|
“or hefore which time the Hmd })1
rds, as fo the tiniefof. payment_of v
I =uch pavments hc)]d cood, my opini

hn\\ ever, of the: 1f.th Hm( wul fmn
: to fomwn corpotilions, T deem il
“for arriving at the same cone Jusion §i

')"' ;\.

hion thi
Mt day

1o Eialmon ('mpo) mom s .11~o a] b

> tax, apd 4dr what period

¥ thelfitst payment
P M,{19007 that.
first: day of May,
. (ir.gt, day of Muay, .
st thel made. In
nehise Lixosl ahd the Ume,
on-to yap of iﬂ 16th-inst.,
lu'u\)lei 0 (li m ‘all(, corpo-
f‘; Lk
or opinion
nel ]4 a}y 14

i
mwaid to d(S

fore {h
unli] {h
vinent

e b S

)

n}‘s()](?]\’ wnth
give you- iy -
mstic corpo-

Digitized from Best Copy Available



&

Rerowr, ov ATrorNey GENERAL.

rations. My opinion in regard o foreign corporations was based in part
on the change as made in the Act of \[(1) 15, 1897, from the terms of the
Act of April 30, 1897, Such reason does not ol)t(\in as to domestiv cor
porations, for the two acts, ~o far ag the time and manner of payment by
domestic corporations, contain identically the =ame provisions. 1 do not
think, however, that the reasons heve given conflict with my former
opinion, but in fact render it stronger.

Arvticle 52451 contains the tullm\m(»' “And =uch corporation which
shall be hereatier chartered under the laws of this State, shall alzo pay
to the Secretary of State an annual {franchise tax of ten dollars, the tay
for the first vear to be paid at the time such charter is filed, and the Sec-
retary of State shall not he required to file such charter until such tax is
paid, and cach sueceeding tax shall be paid on or hefore the first day of
May of cach year thereafter.”  The difficulty in the construction of this
statute is bhecause of the use of the terms “an annual franchise tax,”
“the tax for the first year™ and “each succeeding tax to he paid on or
before the first day of May of each year thereafter””  Can these pro-
visions be harmonized with each other, and with my answer to your ques-
tions as hereinbefore given?

It has been \11('"0\1('(1 to me that the words “an annual franchise tax”
precludes altoget ther the constraction I place upon this statute. T donot
think 0. Those words must he construed in connection with the others.
In fact, T think the proper construction is {o he arrived at by ascertain-
ing the meaning of the provision, “the tax for the first year {o be paid at
the time such charter is filed.”  This involves more particularly than
any other, the meaning of the word “vear,” as here used. A year, unless
from the context or otherwise a different intent is gathered, 1s generally
construed to mean a calendar year, twelve months, beginning with the
first day of January, or some other given day. The meaning of the
term, however, must be determined from the connection in which 1t is
used.  Knode vs, Baldrige, 13 Ind., 5+4; Thorton vs. Boyd, 25 Miss.. 598.
And where applied to matters of revenue thore is a presumption in favor
of referring the word year to the fiseal year.  Glasgon vs. Rouse, 43 Mo..
439, In the Missizsippi case, ahove (1tod the ('omt quoting Pavis v
Hiram, 12 Mass., R. 262, said:  *“We are all of the opinion that the term
‘one whole vear,” used in e statute, must be understood to he a pohitical
or, rather, a munic 1])111 vear, viz.: from the time the officer is chosen until
a new choice takes place at the annual meeting for the choice of town
officers, \\hl(h may sometimes exceed, and sometimes fall short of. a
calendar year” Then does the context, the connection in which the
word Is uwd indicate a fiscal vear? T*ndoubtedlv it is here applied to
a matter of revenue, and when the statute declarves that “each sueceeding
tax ghall Te paid on or hefore the first day of May of each vear there
after”” and when it further provides that such corporations “which shall
fail to pay the tax, at the time specified,”—that is, May first cach vear.
the conclusion is irresiztible that the statutes establish a fiscal year a3
pertaining to the payvment of the franchise tax. FEach and every pa¥-
ment, except the first, must he made on the first day of May, and. as we
have concluded, payvs to 11\0 first day- of the following May. We have
seen that “one whole vear” does not necessarily mean twelve calendar
months, hut may sometimes exceed and sometimes fall short of n cal-
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endar year. . Then, to carry out the evident intent of the law to establish
a fiscal vear, and bring about a uniformity in the payment of these taxes,
may not the term “the tax for the first year” be construed to mean the
tax for the first fiscal year ending May first following. There is, seem-
mglv. if not in fact, a repugnancy between the provisions “the tax for
the first vear to be paid at the time such charter is filed,” and that “each
Csueceeding lax shall e paid on or before the first day of May of each
vear thereafter,” and the subscquent provisions as to forfeiture at that
time 1f not paid, but I think if this be so, the rule of interpretation long
recognized, that, in case of repugnancy between two provisions of the
statute which cannot be reconciled, the latter in position should control,
as being the Jast expression of legislative will (Overstreet vs. Manning,
67 Texas, 657), will be applicable. o o

Referring again to the word “annual.”™  In Meclnry vs. City of Galves-
ton, 58 Texas, 340, the court =aid: “In Russell vs. Farquhar, 55 Texas,
359, Chief Justice More said: *While it is for the Legislature to make
the law, it i8 the duty of the courts to “try out the right intendment” of
statutes upon which they are called to pass, and by their proper con-
struction to ascertain and enforce them according to their true intent.
For it is this intent which constitutes and is in fact the law, and not the
mere verbiage wsed by inadvertance or otherwise by the Legislature to
express its intent, and to follow which would prevent that intent.’

“The language under consideration is that of a single clause in a long
act, the purposc of which was 1o create and put into operation a city
government for the most important city in the State. The intent of the
Legislature was to so arrange it, that, like an extensive and complicated
machine, it would be perfect in all its parts. It would be doing violence
to the most clementary rules of construction to take an isolated pro-
vision of such an act, and, without regard to the context or the purposes
of the act, give it an independent and literal construction according to
the language used.

“T'hat provision had reference to the financial system provided for in
the act, and which is a part of the machinery of the city government, and
should he construed with a view to the harmonious working of the whole
svstem in all its parts.

“The financial and municipal year was the same. The budget, as it
had reference to the compensation of officers, was required to be made up
and cxtablished by the council prior to the commencement of the munici-
pal year. Tt was intended that the compensation thus established should
be confined to the municipal year. This system requires that accounts be
kept and reports to be made at the end of the fiscal year, including appro-
prinations, receipts and expenditures. :

“The construction, as contended for by appellant, would materially
alfect the harmonious working of the system, and lead to confusion in the
accoints and reports of those expenditures, by thrusting the policies of
‘me administration into that of its successor.”

I think this reasoning highly applicable to the case in hand.

Yours very truly,
- - T. S. Jouxsovy,
/ Office Assistant Attornev General.
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EXCESS OF COUNTY OFFICERS' FTEES.

Fxcess of countly officers’ fees collected under the “Fee Bill” should go to the
general fund and may be disposed of as provided by Section 3, of Article 857,

ArrorNty GENERAL'S OFrick,
AusrtiN, January 24, 1900.

Hon. BB Hlen, County dltorney, Dallas, Teras.

Dear St Your favor of the 17th inst. to this department has heen |
received. '

You state that quite a large amount of money. of excess fees, collected
by the officers of Dallas county, under the provisions of the “Fee Bill,”
have been turned over to the county treasurer. Your question is as to
in what fund this money should go, and whether or not the treasurer
~hould allow the commissioners court to apportion this fund to such
accounts as thev sce fit.

The fee hill <imply provides that this excess “shall be paid to the
county treasurer of the county where the excess acerued.”  You correctly
~tate the proposition that the feel hill within itself does not provide as to
what fund thi~ money shall go in. T fake it, however, that it must he
construed in connection with other articles of the statutes.

Article 857 is as follows:

“The funds received hy the connty treasurer shall be classed as follows:

“1. A jury fees, all money received from the sale of estrays. and all
oceupation taxes: and this class of funds shall he appropriated to the
payment of all claims registered in class first, deseribed in Art. 852.

“2. All money received under any of the provisions of the road and
bridge law, including the penaltios recovered from railroads for failing
to repair erossings. preseribed in Art. 4435, and all fines and forfeitures;
and this fund shall he appropriated to the payment of all claims regis-

tered in class second,
(143

3. All money reccived. not otherwise appropriated herein or by the
commissioners court s and the funds of this class shall he appropriated to
the payment of all c¢laims registered in class third.” ,

It will he noted that under scetion 3 ahove, that all moneys received,
not otherwizc appropriated herein or by the commissioners court, go into
what might be termed the general fund, and disposed of as provided in
said section 3; provided, it had not previously been appropriated by the
commissioners court.  Articles 858 gives the power to the commissioners
court to create other elasses of funds and Art. 859 gives them authority
to transfer one class of fund to another, with the exception therein
named.

I am of the opinion. that with reference to the monevs inquired about,
that the commissioners court has the authority to dispése of it by proper
orders. and that the county treasurer will he authorized to pay it out on
proper warrants in accordance with the order. '

Yours truly.
T. S. Jounsox.
Office Assistant Attornev General.
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PUBLIC LANDS-—FORFEITURE.

Additiona! lands purchased from an original purchaser before the three requisite
vear~ of oveupancy has been completed is forfeited to the State if the vendee
does not himself complete said three years occupancy required.

ArrorNEY GENERALS OFFICE,
Austiy, January 30, 1900.

How Clas: Rogaod, Comanissioner General Land Office, Lustin, Texas.

Biar Sti: o This department is in receipt of yvour favor of 22nd inst.,
with request Tor an opinion as to whether your department has the power
w forfeit the sale of additional lands under the facts stated. The facts
<tated ares that one Pearce, on November 11. 1895, purchased for the
murpose of a home the west half of Section 90. in Motley county, and at
the ~ame tme purchased Sections 56, 60 and 64 as additional lands.
That on Jaly 6, 1897, said Pearce sold all three of said additional sec-
tons 1o one Wm. M. Reid, as appears from certified copy of deed on file
movour oflice. This deed recites that Peagee 1s to continue the oceu-
paney of his home section. and pay all interest until three vears occu-
paney is complete. and to make proof of occupancy. That such proof
of cecupaney was made November 21, 1898, and filed in the Land Office
November 25, 1898, That all interest due on all four sections has been
prompily paid. Tt will be-observed that the home section was purchased
on November 180 1895, a~ well a~ the additional lands,-hut that the
addiiional Tands were ~old to Reid. a non-resident. on July 6, 1897, just
one vear, seven months and twenty-five days from the date of the origi-
ual purchase by Pearce. You further <tate that Reid has never occupied
st Tods and = a non-resident of {he county where the lands are sit-
watl. The original purchase was made under the \ct of 1895, and the
mquiry presented requires a construetion of that act. The questions
presented are two: - :

[Fivst. 'The additional lands having been sold by the original pur-
chaser prior to expiration of three vears occupancy to a purchaser who
dves not occupy or settle on the same, is this sale valid; and,

Second, If the =ale was mvalid. have vou the power to declare the
sale Torfetied for the above reasonz. and to cancel the sale of said addi-
tonal lands? : '

Nour Jetter further states the fact that Reid has never filed in the
Land e any application to purchase said lands. or his obligation to
the Xtare, or his transfer to said land, and hence has never obligated him-
~lf 10 hecome an actual =ettler upon =aid land. Without undertaking .
Wquoie extensively from the Aet of 1895, T will undertake to give you
my conclusions only. though 1 have most carefully studied the law.

Fam of the opinion that the purpose of the law was to permit the pur-
thase of the school lands by actual settlers: that it permitted the actual
~itler 1o purchase not exceeding four seetions: that three sections could
he purchased by virtue of actual occupancy and settlement upon the
fourih: that in such cage he was an actual settler within the meaning of
_Th"' 1w upon all the sections: that his purchase should he treated as if
the wvopal tracts of Jand constituted one tract. In the case of Watts
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& Walker vs. Wheeler, 10 Civil Appeals, 113, the Court of Civil \ppeals

held: —We conclude that a settler propesing to purchase four scctions
of pasture land * * * would not be required to settle upon and

mmprove more than one of these. 1n other words, a proper construction
ol thi~ article would not require a settlement upon or actual improvement
ol each ol the sections constituting the proposed purchase and more ihan
an actual improvement of cach acre of the 160 would be required to give
the actual settler upon county school land the prior right guaranteed
him by the Constitution to acquire that amount. Perkins vs. Miller,
60 Tex., 63. :

“For the zame reason, we conclude that a bona fide settler who. pre-
vious to the passage of Art. 4045 (Act of April 28, 1891), had purchased
and tmproved an agricultural or watered section would not be required w
remove therefrom and settle upon one or more of the three additional
pasture =ections he was therein authorized to acquire, it seems to us clear
from the language of this article that the intention of the Legislature
was to authorize the sale of this land to actual settlers in bodies not
exveeding four sections each. and that upon actual settlement upon anv
one of these 1= all that should be required.” ‘

It is true that the above decision was not a construction of the At
of 1895, but the principles therein announced are applicable to that act.
The principle being that actual occupancy or settlement of ome of the
tracts 1s an occupancy or settlement of all, that all the sections com-
prise one body so that occupancy of one is occupancy of all. When a
part of this body of land is sold, it hecomes severed from the remainder,
~o that the occupaney of a part no longer constitutes occupancy ol the
part sold, and unless the purchaser settles upon or occupies this part so
purchased, it becomes unoccupied. because the original purchaser. by
deed of conmveyance, has parted with both his title and possession. and if
the purchaser does not settle upon if, it results that this land has wo
settlement upon it at all, and has been vacant and unoccupied land ~ince
the first purchaser sold the same. It is clear to my mind that the Jaw
only contemplates and authorizes the sale of the public land to an a“tual
settler. That when the actual settler sells his land, or part of the ~ame,
hefore the three years oceupancy is complete, in order to constituie &
valid sale, such purchazer must become an actual settler upon the land
purch:lscql by him. Section 9 of the Act of 1895, p. 65, reads: = The
Commissioner of the General Land Office shall preseribe suitable regu
lations whereby a/l purchasers shall be required to reside upon as a home
the Tand purchased by them for three consecutive years * * % I
however, any purchaser haz sold his purchase. or any part thercor. s
rendee shall be permilled to complete the time of the occupancy of his
rendor as a part of his own occupzméy; * % x2 Mhig gection most
clearly indicates that the purchaszer from the first purchaser, whether he
purchase the whole or any part of the land from the first purchaser. must
occupy the lands so purchased.

Section 10 of the Aet, zee Aects 1895, p- 66, also reads: “Purchasers
may also sell their lands, or a part of the same, in quantities of forty
acres (or multiples therenf. at anyv time after the sale is effected under
thi act. and in such cases the vendee, or any subsequent vendee. or his
heirs or legatees, shall file his own obligation with the Commissicner,
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feiture shall take place upon the happening of a contingency without the
neecessity of a judicial declaration, then the court will give effect 1o tha
intention whenever the question is presented in a judicial inquiry.” Iy
the case o Waggoner vx. Flack, 92 Texas, 634, the Supreme Court say, in
speaking of the forfeiture law of 1897: “That said law did not repeal
the 11th section of the general law of 1395 upon the same subject.” Iy
the case of Fristo vs. Blum, 92 Texas, 84, a case which upholds the
validity of the forfeiture clauses in the various laws, our Suprene Court
siys: “These authorities show that a remedy may he given although
none hefore existed.  Neither the right of the State as a vendor nor the
remedy by recession of the sale was given by the statuie of 1897 hol
existed at common law.  The Legislature might have rescinded the con- |
tract by an act passed for that purpose, or it had the right, as it dil
to empower some oflicer to put in force its remedy.” The law made
the fact ol settlement in good faith ax much a condition precedent to
the acquisition of the legal fitle to the land as the payment of interest.
and a failure to comply with cither condition operated as-a forfeiture of
the Jand, and it was competent for the Legislature to empower the Com-
missioner, in either case, to declare the forfeiture, or, to speak more
aceurately, 1q rescind the sale on the ground of the failure of the pur-
chaser to comply with the conditions upon which the sale of the land was
made. "

In conclusion. T beg to =tate, that 1 am of the opinion that vou have
the power, under See. 11 of the Act of 1895, to cancel the sale to Reul
and resell the Tands as provided by law.

Very truly vours,

) R. H. Wagp,
Oftice Assistant \ttorney General,

CONSTITUTIONANL LIMITATION ON TERM OF OFFICE.

I The Constitution limits the tern of office of all officers not otherwise pro-
vided in the Constitution to two years.

Il.  The reasoning in and the opinion of gur Supreme Court in: the case of Kim-
brough vs. Barnett applies to the laws fixing the term of office of the Board
of Regents of the University and the Board of Directors of the Agricenltural
and Mechanical College for a longer period than two years: and such legisla-

}ion fixing the term of oflice of said officers at longer periods than two years
1s unconstitutional.

HLE Sueh oflicers, however, are de facto officers and their acts are valid, and
cannot be collaterally attacked or questioned.

ATTORNEY GENERAL'S OFFICE,
AtstiN, February 6, 1900,
[Ton. Joseph D. Sayers, Governor of Texas.
DEar S1r: Your request has heen
opinion upon the following questions:
“1. . The effect of the opinion of the Supreme Court in the case of W.

H. Kimbrough vs. W. W. Barnett. upon the Board of Regents of the 1'ni-

versity of Texas and the Board of Directors of the Agricultyral and
Mechanical College. - -

received, in which vou ask for my

.
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“2.Whether ih view of such decision, and the language of the stat-
utes. creating such boards, it iz necessarv that legislation should be
immediately had in order to bring the terms of the members of said
boards within the opinion expressed by the court in that case.”

I have just read very carvefully.the opinion of our Supreme Court in
the case above mentioned, decided yesterday.

Examining the legislation with reference to the Board of Regents:of
the University of Texas, I find in the Act of 1881, on page 79, that the
University was established ; that in Sec. 6 of said act the term and tenure
of office was fixed, as shown in said Sec. 6. which is as follows:

“The Board of Iegents shall be divided into classes, numbered one,
two. three and four. as determined by the board at their first meeting;
shall hold their office two, four, six and cight years, respectively, from
the time of their appointment.  From and after the Ist of January,
1883, two members shall be appointed atl each session of the legislature
to supply the vacancies made by the provisions of this section, and in the
manner provided for in the preceding section, who shall hold their offices
for cight years respectively.” ;

Said Seetion 6 was hrought into the Revised Statutes of 1895, and
became Artiele 3844 therceof.

It will be observed that in referring to the Board of Regents, it is
stated that they shall hold their offices two, four, six and eight years,
respeciively, from the time of their appointment.

In the case of Kimbrough vs. Barnett, Associate Justice Brown, deliv-
ering the opinion for the court, quoting from Mechem’s Public Officers,
says:  “Public office is a right, authority and duty created and conferred
by law by which, for a given period either fixed by law or enduring at the
pleasure of the creating power, an individual is invested with some por-
tion of the sovereign functions ot the government, to be exercised by him
for the benefit of the public.” Then the court says: *“The correctness
of this definition is nowhere questioned, so far as we know, and it is use-
less to add supporting authorities.”

The court then enumerates the powers and authority of the school
trustees in independent school districts, which powers and authorities of
satd school trustees is not less, if as much, as the power and authority of
the Board of Regents of the University,—and then states that “every
essential element of an office is embracéd in the powers conferred ; indeed,
the authority conferred is broad in its scope, ample in its adaptation to
the performance of the duties enjoined, and largely independent of the
confrol of others.” No salary or compensation is given but that is not
necessary to make the emplovment an office. (

Regarding the Agricultural and Mechanical College, Art. 3863, of the
Reviced Statutes of 1895, is as follows:

“The directors provided for in the preceding article shall be appointed
hy the Governor, to he selected from the different sections of the State,
and <hall hold office for six years or during good hehavior. and until their
successors are qualified.” '

This is a reproduction of the amendment passed in 1881. by act
approved March 30, 1881, as shown in said act as Art. 3685, which is an
amendment also of the =aid article in the Revised Statutes of 1879, hut,
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i Art. 3685, of the Revised Statutes of 1879, the term of office was
fixed at two vears.

It must be observed that in all of the legislation regarding both the
Board of Regents and the Board of Directors, they are spoken of as
officers, or rather, the positions arc spoken of as offices, and it is stated
with reference {o this legislation, regarding the Board of Directors, that
they shall hold their offices for six yvears. By act approved March 9.
1899, the Legizlature amended the above Art. 3863 of the Revised Stat-
utes of 1895, which artiele, ax amended, is as follows:

“The Board of Directors shall be divided into classes, numbered one,
two, three and four, as determined by the Governor, shall hold their office
two, four, six and eight years, respectively, from the date of their
appointment. and until their successors are appointed and qualified.
Two members shall be appointed at’each session of the. legislature to
supply the vacancies made by the provisions of this article, and in the
manner provided for in the preceding article, who shall hold their oflice
for eight years, respectively.”

1 believe, in view of the opinion of our Supreme Court in holding the
act unconstitutional, which provides for a term of office for school trus-
tees, because the term of office is fixed at a longer fime than two years,
that these articles as hrought forward, and as they have been amended,
which provides for a longer term of office than two years for the Regents
of the University and the Directors of the Agricultural and Mechanical
College. are unconstitutional, for the same reasons as stated by the
Supreme Court in the case under consideration.

I' do not helicve, however, for the reasons 1 have stated, that the his-
torv of the legislation authorizing the appointment of the Board of
Regents of the University and the Dircctors of the Agri¢ultural and
Mechanical College. are not so interwoven with the whole of legislation
upon the subject of the University and Agricultural and Mechanical Col-
lege, is not so dependent upon and connected with the articles providing
for the appointment of the hoards, as to declare the entire legislation.
regarding the University and regarding the Agricultural and Mechanical
College. unconstitutional.  In the case under consideration by our
Supreme Court, it says:  “The provisions of the act giving four years
term to the trustees. and those providing Tor alternate elections, are the
heart of the act in question: all their parts are so dependent upon and
connected with those, that to declare the former void renders the act
inelfectual for the accomplishment of the purposes which induced itz
enactment.  The Legixlature evidently would not have passed the law
without the void provisionS, and we must hold the law void as a whole.”

As I have just remarked. 1 do not believe that the various sections of
the Revised Statutes. even as amended, providing for the term of office
for the Board of Rewents of the University and Board of Directors for
the Agricultural-and Mechanical College. are so dependent upon the
halance of the legislation on said subjects as to declare the whole of it
unconstitutional, hut only those sections which fix the term of office at a
longer time than two vears 1o he unconstitutional.

) To state the question in another form. guided by the opinion of the
Supreme Court, T only helieve that Ari. 3863. both as it is amended by
the et of 1899, page 21, and as it appears in the Revised Statutes of
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1895, and the various legislation thercon, is uncongtitutional, because
fisine the term of oftice 101 a longer time than two years, and that the
Jegislation. and these sections only with reference to the. University
whieh fix the term of oflice of the Regents at 4 longer period than two
vears. is unconstitutional, and that ihls unconstitutionality of these sec-
tions. recarding hoth sets of said oflicers, does not render the other legis-
lation with 10f0 renee 1o said 111>mutxons unconstitutional and therefore
voul.

Answering vour second question as to the necessity of immediate legls-
lation to (onfm m the tenure of oflice of these officers to the Constitution

—a- to whether or not this legislation should be in advance of the next
recular session of the Lom\l(nmo [ cannot see any pressing necessity.
ather than the tenure of office. and the title thereto, of the Board of
Reaents and the Divectors of the Agrienltural and Mechanical College,
diould be Tegal and fixed.  Unles: come person should sue for some of
these oflices,.who has, or could have, a legal title to it, the present man-
agement could not he disturhed. 1111!(,‘\,&. on the other hand, the State
shoulil question their tenure by information in the nature of a quo war-
ranto.  So far as T am concerned, I do not believe it to be the policy of
my department, 16 there should not be immediate legislation, to disturh
the conditions, or to interfere with the oven.manavement and govern-
ment of either institution, bhut it occurs to me, thnt in view of the fact
that hoth of these hodies do o n: my actx and transact so much business,
that there should he legislation upon it. and that the sooner the legisla-
tion is had the hetier Tor the State.  The Board of Regenis now, in addi-
tion to their many other duties. have control hoth in the leasmg and sell-
ing of all of the public lands that helong to the University, and unless
there is some vemedy they might e embarrassed in the control and sale
of their Tands, —

Fedionld sav furthers that the acts of the Board of Regents and the
Board of Directors are the acts 'of de facto officers. T do not believe there
i any question but what hoth the Regents and Directors are de facto
olfic o, ,mJ therefore, their acts conld not he co]laivmﬂv attacked. and
wauld, therefore, be valid. e

Yours truly: . ;
L T.-S. Sarrir.
T \Homm Genom]

SPECTAL DISTRICT JUDGE ™

Tie ¢ omstitution confers the right upon the parties 1o a cause Lo agrec upon or

«thrt nospeeial judge in case "of the disqualification of the: re#ml(u judge, and
R I )]
the Comptroller is "ltlth()l‘l/@d fo draw his warrant on the Treasurer for the

wrment of such special judge. E
ATTORNEY GENERAL'S OFFICE.
AvsTIN, February 16. 1900.
Houw W, Finley, Complroller, Austin, Texas.

Divie S1r: This department is in receipt of a letter from you of
Teent date, to the following effect:  “I enclose herewith a letter from

4
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Houn. R. W. Stayton, of Corpus Christi, wherein you will observe he
raises a constitutional question as to the absolute and primary righi of
parties litigant to agree upon a special judge without regard to the
requirements of Artx. 1069 and 1070, Revised Statutes, as amended by
the Twenty-fifth Legislature in 1897, -

“Without regard, however, {o the question of such primary right
claimed hy virtue of the constitutional provision cited by Mr. Staylon,
the material inquiry on the part of this office is whether the Comptroller
would he authorized to ix<uc warrant upon the State treasury in payment
for services rendered as a special judge under and by virtue of said con-
stitutional provision, and without ohservance of the requirements of said
Arts. 1069 and 1070. [ will thank you to advise this department in the
premises.” B

From the papers submitted, it appears that the judge of the District
Court of Cameron county, Texas, was disqualified in several criminal
cases pending in his court. and that, therefore, without any attempt to
comply with the provisions of Arts. 1069 and 1070, Revised Statutes as
amended by the Aet of 1897 (zee Acts 1897), the State, acting by the
district attorney, and the defendants by their respective counsel, agreed
upon and ~elected R WL Stavion ax =pecial judge to try said cases. Said
Stayton qualified under the agreement selecting him, and as special
judge presided at the trial of said cases. For {his service he presented
to vou hix account sworn to and certified hy the district clerk.  Not hav-
ing been sclected such special judge in the manner as required by the
sald JAct of 1897 amending Arts. 1069 and 1070, Revised Statutes, vou
desire to know if vou should issue a warrant on the Treasurer for the
amount due for such services.

Under Art. 1069, of the Revised Statutes, prior to said amendment,
when the regular judge was disqualified, the parties to a cause were given
the right in the first instance {o ugree upon a special judge for the trial
of a cause, but if the parties failed to agree, then the judge certified his
disqualification to {he Governor who in thai event appointed a special
judge to try such case. ‘

The Act of 1897 (see Acts 1897, p. 39) amended said Art. 1069. by
providing in the firs{ instance that the disqualified judge should certify
his disqualification to the Governor, whercupon the Governor was
required to cause an exchange of the judges for the trial of such cases as
the judge of the district was disqualified in, and the parties to a cause
were only given the right to select or agree upon a special judge when
the exchanging judges failed to attend the court, ete.

It will be observed that under the old law the parties had a right to
agree upon a special judge in the first instance, while under the amend-
ment such right was made to depend upon the failure of the regular
Judges to exchange districts as directed by the Governor.

_Section 11, Art. 5, of the Constitution reads: “When a judge of the
district court is disqualified * * *  {]¢ parties may, by consent,
appoint a proper person to try said causes: or, upon their failure to do
80, a competent person may he appointed to try the same in the county
where it is pending, in such manner as may he prescribed by law. And
the district judges may exchange districts, or hold courts for each other
when they mav deem it expedient, and shall do so when required by law.”
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Section 16, of Art. 5, of the Constitution reads as follows: % #* %
When the judge of the county court is disqualifiedd in any case pending
in the countye court the parties interested may by consent appoint a
proper’ person to try =aid case, or, upon their failing to do =0, a compe-
{ent person may he appointed to tryv the same in the county where it is
pending in sueh manner as may be prescribed by faw.”

In the case afParker County va Jackson. 5 Civil Appeals. 37, the

above provisions jof the Constitution were construed. T thal case a
gpecial judge wassappointed i a cake in the county court., after the con-
stitutional provision ax to the county court was adopted. it being an
amendment. but before there was any legislation ax to the =ame. It was
held: =We =ee no necessity for legislation to put in, foree that part of
the Constitution above quoted. which authorizes the parties in such cases
to appoint a judge by *consent, and we, therefore. hold the proceeding in
the conrt below in this respeet regular.”
_ Lam elearly of “the opinion that the Constitution confers the right
upon the parties to a cause, in the first instance, in case of the disqual-
ification of the regular judge, the right to agree upon or sclect a special
judee. That the Hon. R. W, Stayton was selected. as such speeial judge,
and that his aects as such were lawful and as binding as those of the reg-
ular judge.  He wax selected in aceordance with the Constitution.

In the general appropriation hill passed hy the Twenty-sixth Legisla-
ture, p. 2770 we find the following appropriation:  “For salary of spe-
cial judges, $15007 for cach vear. This appropriation is for pay of
special judges without words of qualification or limitation.  As Judge
Rtavton was constitutionally sclected, and acted. as a special judge, he
certainly comes within the above appropriation.  There being nothing
in the appropriation hill to exclude him he must certainly come within
it I the Legislatnre intended to confine the appropriation {o any par-
teular special judges it should have said sd. and not used =uch hroad and
comprehensive terms, without qualification or limitation. 1 am con-
firmed in this view of the law by the fact that the Twenty-sixth Tegisla-
fure, in 1899, notwithstanding the amendatory act of 1897. made an
appropriation to pav special judges who had been selected hy the parties
m disregard of said amendment of the law. In the deficiency appropria-
tion made by the last Tegislature we find the following: :

“Pay of Special.Tudges.

“Fnder Aris. 4841 and 4842, Revised Statutes of 1895, commissioned
by the Governor, and also for special judges elected by the bar. or agreed
upon by the parties or their attorneys, and pay of special judges of the
Courts of Civil Appeals for the two vears ending February 28, 1399,
$15.000—$15,000."  Sec Acts of 1899, p. 31.

The TLegislature in 1897 made nd appropriation for special judges,

et in 1899, the Legislature paid special judges appointed as was Judge
Stavton. for services rendered after the amendatory act of 1897 was
pazsed. T am of the opinion that Judge Stayion is entitled o be paid,
and that vou are authorized to draw the proper warrant on the Treasurer
for that purpose. T return herewith the correspondence enclosed by vou.
Yours very truly,
R. H. Wargn.
Office Aszistant Attorney General.
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CONTEST OF LOCAL OPTION ELECTION.

Violation of Jaw to sell intoxicating liquors during the pendency of a contest of
a local option clection, duly and properly declared, by the commissioners court,
voted to prohibit the sale of intoxicating liquors.

ATTORNEY GENERAL'S OFFICE,
AvustiN, March 20, 1900,

Mro RO Zone County Atlorney, Midland, Tezas.

Dear Si1:: - Your letter of recent date, addressed to the Attorney Gen-
eral, has been duly received.  On account of the great number of cases
hefore the Court of Criminal Appeals, in which the State was being rep-
resented by Mr. R. .\, John, \ssistant Attorney General, he returned the
imquiry {o this depariment for consideration and answer. You state that
mm a recent election, on the question of local option, Midland county,
according to the result ax duly and properly declared by the commis-
stoners court. voied to forbid the =ale of intoxicating liquors; that within
the time prescribed by Art. 3397, Revised Statutes 1895, a contest was
filed to judicially try and determine the result of said election. It fur-
ther appears that the proper notice’ for four suceessive weeks was pub-
tished in a newspaper of the county, giving the order of the court declar-
ing the result and prohibiting the sale of intoxicating liquors. You wish
to know if pending the contest of the election it is a violation of law to
sell intoxicating hiquors.

It appears that the question has never been judicially determined in
this State. nor am T able to find a decision of anv other State directly in
point. ' N

Article 3596, Revised Statutes, is ax follows:

“When any such election has heen held and has resulted in favor of
prohibition. and the aforesaid court has made the order declaring the
vesult. and the order of prohibition, and has caused the same to he pub-
lished ax aforesaid, any person who shall thereafter, within the preseribed
hounds of prohibition. ~ell. exchange or give away, with the purpose of
evading the provisions of thix title, any intoxicating liquors whatsvever,
or in any way violate any of the provisions of this title, shall be =ubject
to prosecution. hy information or indictment. and shall he punished as
preseribed in the Penal Code.”

This articl and the one followine, which latter provides for the con-
test of the eleetion. have heen on the statute book together since 1587
When the commissioners court has counted the vote, declared the result
as in favor of peohibition. wyd made an order according to Art. 3390,
and such order has heen duly published. every prerequisite to the going
nto operation of the law has heen colnplied with. Now, “any person who -
shall tHhereaftor” is the language used to express the time when one may
be guilty of violating {he Jaw: not thereafter unless a contest is filed,
but absolutely.  The order entered is of binding force until the proper
indicial tribunal declares otherwise. or “uantil such time as the qualified
voters therein may at a legal election. held for that purpose, by a major-
iy vote. decide otherwise.”  The intention of the law is to aligav, as far
as possible. the exercise of Jocal self-government.  Whenever the major-

v
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ity of the voters has declared its will for a certain condition of affairs,
that will should be allowed to prevail. As has been declared by our
Supreme Court in a recent decision: “The object of a popular election
is that the will of the greater number of the voters may prevail. * * *
Hence the important matter in every clection is, that the will of the
voters should be fairly expressed, correctly declared, and legally enforced.
Compared to this, the question as to the manner and time of ordering
the clection is of trivial moment.”™ 53 S, W. Rep., 574. This being the
true doctrine, that condition of police regulation should be legally
enforced which evidences the fairly expressed will of a majority of the
voters.  ““The burden of proof is always upon the contestant or the party
attacking the official returns or certificate. . The presumption is that the
officers of the law, charged with the duty of ascertaining and declaring
the result, have discharged that duty faithfully.” Section 306, McCrary
on Elections.  This is but another way of expressing the doctrine that
a public officer is always presumed to have done his duty. I do not
~ think the language of the dissenting judge in the case of McDaniel vs.
State, 32 Tex. Cr. Rep., 21-2%, should be a guide for our decision of the
question propounded. 1t is mot to he presumed that the Tegislature
intended to make two classes of cases under Art. 3397, viz.: one class
where the contest is filed before completion of the time of publication,
four successive weeks or twenty-eight days; the other class wher. the
conte~l is filed after the time for publication has expired, but before the
expiration of the time within which the contest may e filed, viz.: within
thirty days. In the first class of cases, according to the opinion of the
dissenting judge, the filing of the contest ipso facto suspends the opera-
tion of the law, “for the publication not heing completed. the law cannot
be enforced.” Tn the latter class of cases, the law having taken effect
at the expiration of twenty-cight days after the first publication is in
full fovee and effegt, notwithstanding a context is pending, filed accord-
mg to law. If local-option is in force at the time of the clection and the
result of the election shows, by the order of the commissioners court,
that a majority of the voters still favor prohihition, the previous condi-
- tion of local option continues as a result of the first election, regardless
of the four weeks publication of the result of the last election. If this
econd election results against prohibition. the previous condition of
local option continues until the commissioners court have met, counted
the vote, entered the order declaring the result and setting aside the
previous order enforeing prohibition. If local option was not in force
at the fime of the election, and the result of the election shows a majority
of the voters is in favor of prohibition, the law goes inlo effect after the
commissioners court has entered an order declaring the result and pro-
hibiting the sale of intoxicating liquors and said order has been duly
Eublished twenty-eight full days, notwithstanding the filing of a contest.
Suppose one who up to the time of the election has been engaged in the
sale o intoxicating liquors, desires to continue such sale, notwithstand-
Ing the order of the commissioners court prohibiting such sale. He does
$0.and is indicted. He may in his defense show the validity of the elec-
fon wnd consequently that the law is not, as a matter of fact, in opera-
tion. Ivery one is bound to observe the penal law of his country until
1t is rroperly declared unconstitutional, or decide that it was not in fact

(IR
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operative at any time. otherwise he aets at his peril.  Suppose that
pendimg a contest one pursues the business of selling intoxicating liguors
apon the principle that pending a contest the law is inoperative.  The
contest 1= not decided, for instance, till the end of twelve months.  'The
district court, as also the Court of Civil Appeals. holds with the com-
missioners court and deelarves that prohibition carried.  Now, when does
the law go into operation? IFrom the time of the decision of the court,
or does it relate back to the end of the twenty-cighth day after the first
publication*  The people v.ere entitled to that condition of affairs which
exists in a local option territory, but they have been deprived of this
right by the opposition of one man in the form of a contest procecding.
11 local option prevail at the time of and prior to the election. and the
result, as declarved by the commissioners court, is against prohibition, this
makes out a prima facie caze suflicient to justify one in pursuing the
busginess of =clling intoxicating liquors, notwithstanding some one in
favor of prohibition should file a contest. I do not think he would. in
the meantime, have violated the law by such selling, although. upon a -
Cull judicial investigation. the result showed that prohibition carried.
There must he some definite point of time fixed upon at which penal laws
become operative.  We know of no hetter rule than to let the declaration
of the commissioners court make out the prima facie case which fixes the
status ax to the =ale of Hquors within the preseribed territory. This
reasoning follows the analogy of a contest for an office. The person who
holds the certilicate of celection is prima facie the true and proper oflice
holder, entitled to the privileges thereof, until it is otherwise determined
upon a proper judicial inguiry. T most States injustice to the properly
elected officer is prevented by requiring a sufficient hond on the part of
the contestee. The fact that no provision has been made by the Legisla-
ture to prevent financial loss to one deprived of business during pendeucy
of the election contest., where it is finally determined that prohibition
did not carry. and hence persons were entitled to sell intoxicating liquors,
does not alter the question. Nelling such liquor is not an inherent right
of any one. 1 is 2 matter of police vegulation and very strict regula-
tions ax to hoth the person and property of the citizen have been upheld
on this ground.  Some inconvenience necessarily follows upon the enact-
ment of =uch faws as the foregoing.  But we are not able to say that
pending a contest the inconvenience and financial loss to a few persons
should outweigh the more =erious considerations of good order and
morality of the community which arve necessarily involved in such a
Jdetermination. ‘

You are, thevefore, advised that until it ix otherwise judicially deter-
mined, it is the opinion of this department. {hat ‘pending a contest of a
iocal option clection. the resull, as deelared by thie commissioners court,
~hould prevail. '

Yours very truly,
D. E. Sixvovs.
Office A=sistant Attorney General.
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MUTUAL FIRE INSURANCE COMPANIES
Mutual fire insurance companies have no authority to issue standard policies

limiting the liability of policy holders.
Difterence between mutual insurance and old line insurance discussed.

ATTORNEY GENERAL'S OFFICE,
AvsTix, April 27, 1900,
Hon. Jefferson Jolnson, Commissivner, el Justin, Teras.

Dear Sik: 1 have your communication of recent date, stating to
this department that since our opinion to you of February 2, 1900, several
companics who hold charters granted ander the \cets of 1897, Subdivis-
on 50, on page 192, are writing and delivering standard fire insurance
pohuc._. whereby they promise to pay a stipulated sum for a level pre-
mium ; said policy being in all things what we understand and know as a
standard fire Insurance policy, with the addition that they contaln a
davse or have a printed hy-law upon it =ubstantially stating that the
sured, by aceepting the policy, hecomes a wmember of the company, and
as sueh shall be governed by the by-laws of the company and he entitled
o the privileges and benefits therein provided for. You ask whether
sueh companies have authority to write policies such as that which has
heen exhibited to us and referred-to in your communication.

Upon inspection, I find that policies issued by several companies which
hold ¢harters under the act above referred to of 1897 are substantially
ald Tine tire insurance policies, such az are issuied by stock companies, or
what we understand in insurance parlance ax ()hl Jine fire insurance com-
mmm'

A proper consideration of the question which vou submit, and the
question that T shall pass upon. involves a construction of =aid Act 01
1897, Subdivision 30. ax found on page 192, Nets of 1897, This is all
the lc'rl lation in thix State on the subject of mutual fire insurance com-
panies.

In order to understand what the Legizlature’means and intends by a
recular five insurance company, or rather by a company which is not
i mutual fire insurance company we may and should look to Title 58 of
the Revised Statutes of 1895, from pages 583 to 603, inclusive. There-
fore. there is no difficulty in determining whether a fire insurance com-
pany which pretends to be inc orpomted under the said last cited law
s doing husiness as provided by law: but T confess that the question
s more dificult of solution when it iz presented as to whether or not a
fompan ¢ incorporated under the above et of 1897, as a mutual com-
Pany. 1= doing business according to law.

A mutual insurance ecompany is one in which the members mutually
contribute to the payment of losses and expenses where the henefit tn
acerue or indemnity is conditioned in anv manner upon the persons hold-
g similar contracts : such companies differ essentially from stock insur-
ince companies.  The former need many by-laws and conditions that ave
not required in stock companies, and ecach perzon who insures therein

eeomes 1 memher of the association.  Jovee on Insurance. Vol. T. Sec.

340: Baxter ve. Chelsea Mutual Fire Insurance Companv. 1 Allen
Masey, 204, :
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You are respectiully advised that in my opinion a company organ-
ized as a mutual fire insurance company cannot issue a policy to its mem.
bers limiting their lability for such policy to a fixed or stated or level
premium for a specificd length of time; that is, that it cannot issue a
~tandard fire insurance policy for a stipulated premium, and either in
its by-laws or otherwise limit the liability of the policy holder to™a spee-
ified sum of money for a stated time. This involves the distinetive
feature between a stock company and a mutual company.

In Vol 16, American and English Ene. of Law, p. 19, it 1s said:

“Notwithstanding their ancient origin, the idea of co-operative insur-
ance had not become a matter of considerable and general importance
until within the last twenty-five years, and as a subject of litigation in
the courts such contracts had attracted but little attention untii within
ten years.” .

1 find in discussing this question with the gentlemen who are operat- -
ing some of the mutual companies in Texas that great reliance is had
upon the case of the Union Insurance Company vs. Hogue, 21 [Howard,
p. 35, Some of the text-books refer to this authority for the position
that policy holders may exccute a note for a stated amount in considera-
tion for a policy issued by a mutual company for a certain sum for a
stated time.  The parties who are operating, or propose to operate,
mutual companies in Texas also rely upon thiz authority to sustain the
above proposition.  But upon an examination of said case it is found
that the general act of New York conferring the power upon the com-
panies organized under it {o make contracts of insurance against fire and
i==1e policies, provides for a certain amount of capital stock ($100.000)
~ccured by premium notes upon engagements of nsurance entered inb
by the companies as a condition {o the right of commencing the business
of Inzurance.  Thix capital stock thus obtained is essential to a complete
organization under the act: for, without it, the corporation is forhidden
to enter upon the husiness of insurance. This preliminary engagement
and the giving of premimm notes is designed as an immediate security to
thoze who, confiding in the responsibility of the company. should make
application for insurance on its going into operation. The notes thus
constituting capital are to he made payable at or within a year from their
date, and they may he made pavable, therefore, within the terms of the
act. on demand. or at any other period ; and they are made negotiable and
collectible for the pavment of any losses which may occur in the husi-
ness of insurance or otherwise. These preminm notes required by the
act of New York were expected and intended to take the place and fto
act as capital of the company, therefore the contention is made that
although a company is doing a mutual business it may take cash pay-
ments for the policies for a specified sum for a stated time, but this is
especially required by the said act of New York which provides for the
organization of mutual insurance companies.

The law of this State above cited provides that the members of said
mutual fire insurance companies applying for such charter shall he Tesi-
dent citizens of the State of Texas; and it further provides that such
companies shall he without an authorized capital stock. I wish to call
especial attention to the fact that the.act of Texas provides for incor-
poration of the members of said mutual fire insurance companies.
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In May on Insurance, Vol. 2, Sce. 548, it is said:

“The principle which lies at the foundation of mutdal insurance and
gives it 1t3 name, 1s mutuality: in other words, the intervention of each
person insured in the management of the affairs of the company and the
participation of each member in the profits and losses of the hnsiness in
proportion to his interest.  Iach person insured becomes a member of
the holy corporate, clothed with the rights and subject to the labilities
of a <torkholder.  He is at once insurer and insured.”

In the same authority in See. 116, it 1s stated :

“Mutual insurance, it ix truly observed, ix essentially different from
stock insurance, and most of the litigation which had grown ont of this
species of insurance has been owing to the inattention to this differ-
ence. Its original design was to provide cheap insurance by means of
Jocal assessments, the members of which should insure each other.  Such
associations are in their nature adapted only to local business. They need
many by-laws and conditions that are not required in stock companies,
and it is necessary and equitable to each person who gets insured in them
should become subject to the same obligations towards his associates that
he requires from them towards himself.  If the officers have discretionary
power as to the terms of the contract, or even as to its form, it is obvious
that different parties may become members upon different terms and con-

ditions. and thus the principle of mutuality will be completely abro-
gated.”

In dizcussing the necessity that there should exist mutualily, in the
case of Mutual Benefit Company vs. Jarvis, 22 Conn., 133, 145, (he
COUrl 2avs:

“Thix makes between all the members that mutuality in regard to
profits and losses which was contemplated by the charter and the organ-
ization of the company; and if the company can collect such notes as it
pleases without making an equal assessment on all, it is clear that there
is an end to everything like mutuality.”

It ix well to bear in mind that the companies doing business in Texas
provided in the policies that if the premiums collected for a certain year
exceeded the losses that the excess shall be returned to the members pay-
Ing it pro rata; but no provizion is made in any of the policies or the
by-laws of these companies doing business in Texas that if the losses
exceed the premiums collected that then the members shall contribute pro
rafa {0 pav the losses. On the contrary, some of the policies have printed
upon them this clause in the by-laws: “No member or members shall he
personally or individually liable for losses or expenses or any indebtedness
of the company to an amount except to the extent of one year’s premium
on the policy or policies held by him, less the cash pavment made by
him nn' the same. A member whose premium has been fully paid in
eash -hall have ne liahility whatever.”

In dizcussing a companv organized on this plan T desire to quote from
the Supreme Court of Ohio somewhat at length in the case of the State
ex rel. va, Monitor Fire Tnsurance Association, which is reported in the
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42 Ohio, p. 555. After reviewing the facts and stating the case fully,
it 1s said:

“The annual deposit” required is but another name for annual pre-
miums, [ these annual deposits exceed the necessary expenses and
losses during a given year, they are treated as “savings’ out of which
dividends are made to those who may then be members.  As a conse-
quence, if the annual deposits exceed the expenses and losses, there is g
net prolit to he divided or carried forward each year, derived from those
who may not he members the next year, but if expenses and losses exceed
the receipts from such source for a given year, the deficit becomes a
burden upon suceeeding members equally with those who were members
when the loss occeurred, and so continued. Those who were member:
when the loss occurred, and ceased to he such before the deficit was ascer-
tained, were free from this burden. *  * %

“Nomething has heen =aid in argument in favor of the comparative
merits of the system of insurance based upon this plan for annual
deposits in advance.  We are not called upon to consider or determine
the comparative merits of the various plans upon which companies are
organized for insurance. The assessment plan authorized by the stat-
utes under review has heen thought by the law-making power to be worthy
of adoption in this State.  It, doubtless, has its merits, and is entitled to
equal regard hefore us with any other plan sanetioned by law.  While it
may he wise, prudent and within the scope of its authority to require
prepayment of a premium or annual deposit by members, to be eovered
by specific assezsments to pay expenses and loszes which ocenr while they
are members, vet the scheme hefore us which requives such annual deposit
from those who are then members to accmmmulate a fund to pay losses
after they have ceased to he =uch, or hefore thev become members, is not
insurance upon the aszessment plan, but apon the general plan of stack
companioes,

T have considered these quesiions, and have discussed them very fully
with =ome of the gentlemen who are operating and managing what they
helieve to he mutual fire insurance companies, hut in none of these poli-
cies. and in none of the by-laws of the various companies do I see that
mutuality which is necessary in order to constitute them mutual insur-
ance companies, as intended hy our law. T have not seen any policy
vet. or any propozed policy hy any of the so-called mutual companies
which T helieve to he legal. ar a valid poliey which is authorized by the
laws of this State. and by the articles of incoporation under which said
companies are chartered.

T helieve it ix due to those who are engaged in the incorporation and
management of these companies in Texas to say that I find nothing to
impeach their integrity and gend faith. vet T am compelled to hold that
they have misinterpreted the provisions of the law providing for insur-
ance on the mutual plan as authorized by the act of Texas ahove referred
to, and that they have heen doing business upon a plan unauthorized by
the laws of this State. '

Yours very trulv,
T. S. SMITH.
Attarney General.
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The Commissioner of the General Land Office, under Chapter 11, Acts Special Ses-
sion Twenty-sixth Legislature, has no author ity to have sur veyed or to accept
surveys made by others under this act, of tracts of land containing more than
250 acres not situated in either of the seventeen counties named in Section 3
thereof.

ATTORNEY GENERAL’S OFFICE,
Avstiy, June 10, 1900.

Hon. Chas. Rogan, Cominissioner General Land Office, Austin, Teras.

Dear Sir: Thix department is in receipt of a letter from you of date
June 7, 1900, asking the advice and opinion of this deparmlent as to the
construction of certain provisions of the act of the Speual Nession of
the Twenty-sixth Tegislature, approved February 23,71900, heing Chap.
X1. acts of =aid ~po(ml session, the purpose of which, as decl ared by
See. 1 of the act, was to adjust and settle finally the controversy hetween
the permanent school fund and the State of Texas growing out of division
of the public domain.

The act sets apart and grants to the school fund four million, four.
lundred and forty-four thousand one hundred and ninetv:five acres, or
all of the unappropriated public domain, and provides for the sale
thereof. :

You azk to be advised by this depar tment as to vour authority to have
aveved, or to aceept surveys made by others under this act, of tracts
of land containing more than 2560 acres not sitnated in either of the
<evenf{een counties named in Sce. 3 of the act.

Sec. 3 of said act is as follows: :

“Nee. 3. All lands set apart and appropriated by this act shall imme-
diately become a part of the permanent school fund, ands when surveyed
or scctionized, as herein provided. and classified and valued by the Com-
mi<zioner of ’rhe General Land Office, shall be subject to sale in the
manner now provided by law for sale of surveved school lands, except

“where otherwise provided by this act.  Tracts of unsurveyed land, con-

taining more than twenty-five hundred and sixty acres shall he surveyed
amd sectionized under the direction of the General Tand Office hefore
heing placed upon the market for sale in the following named counties,
fowit:  Andrews, Crane. Fetor. El Paso, Gaines, Lovmq. Recves. Ward,
Winkler, Cochran. Hansford. tartley, Hocklev, Kent, Tinn. Sherman
and Terry: provided. said land may he leased without being section-
1zed. classified and surveyed ; and provided further, that said land when
leazed or sold shall he leased and =old on the same terms, conditions and
'hnntmmns as now provided by law for the sale and lease of other school
lana.’

This section is cuqoephhle of but one construction: that is, that the
land« referred to in Sec. 1 shall he subject to sale. after having heen sur-
veved and sectionized in the manner provided in the act. and that tracts
of over 2560 acres in the counties named shall he surveved and section-
ized under the direction of the Commissioner of the (eneral T.and Office.

To carry out this special provision as to surveving and sectionizing
fraci< of over 2560 acres in said counties. Sec. 4 authorizes the Com-
missioner of the (General T.and Office to emplov such number of surveyors
as he <hall deem necessarv to survey, sectionize and return field notes to
the (eneral Land Office of such lands.
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The authority of the surveyors which the Land Commissioner iz here
authorized to employ i~ confined to the work of surveying and xection-
izing tractz of over 2560 acres in the seventeen counties named-in Sec.
3. They would have no authority, by virtue of the employment here
provided for to survey and sceetionize any other of the lands referred. o
in the act.

Nee, 6 oprovides for the surveving and sectionizing of tracts of 2340
acres or less ol any of =aid land wherever located, such surveying to he
done by the suwrvesor of the county or distriet, as applications to pur-
chaxe are made, under the direction of the Commissioner of the General
Land Oflice. and at the expense of the person making the application to
purchase.  Evidently this provision in Sec. 6 does not apply to or provilde
for the <urveving or sectionizing of tracts of over 2560 acrex.

These are the only two provisions of this act which provide for the
surveving and sectionizing of the land referred to in the act. One
embraces tracts of over 2560 acres in the seventeen counties mentioued
in See. 3, and the other embraces all tracts of 23560 acres or less wherever
located.  Neither embraces tracts of over 2560 acres elzewhere ‘than
i said scventeen counties. ;

The lTatter part of See. 1o after providing for the employment of ~ur-
vevors by the Commissioner of the General Land Officé to surver
and sectionize tracts of over 2560 acres in the eounties mentioned in
Ree. 3. and in immediate connection therewith, has this provision:

“For the purpoze of =urveving and sectionizing any unsurveved land
there ix appropriated the sum of ten thousand dollars, or so much thereof
as may he necessarv. out of any monevs not otherwise appropriated. to
be expended by the Commizzioner of the General Tand Office.”

Tf it he granted that by the words “any unsurveved lands,” the Legis-
lature intended to embrace not only tracts of over 2560 acres in the coun-
ties mentioned in See. 3. hut also such tracts wherever located would =ueh
construction, hy implication or inference, carry with it authority to the
Commissioner of the General Tand Office to have surveved and section-
ized tracts of over 2560 acres located elsewhere than in said counties.
We think not.  1f =uch =urvey was elsewhere provided for. these words
in this conneetion would probably authorize the expenditure of the
appropriation provided in paving therefor, but by no sort of construetion
can thiz provision making the appropriation be held to provide for the
surveving and sectionizing of tracts of over 2560 acres outside of the
counties named. or authorize the Commissioner of the General Tand
Office to have such work done.

We can find, outside of this act. no provision in the general statufes
with reference to the public domain. or the public school lands. and the
duties and powers of the Commissioner of the General T.and Office in
connection therewith that would authorize or empower him to have land:
referred to in this act surveved and sectionized, or which provides the
machinery therefor.  Tven if {here was a provicion in the general stat-
utes which would authorize the Commissioner of the General Tand Office
to have these tracts surveved and seetionized, would it he a compliance
with the conditions in Ses 3 that the lands shall be surveved and sec-
tionized as “provided herein” to have them surveved and sectionized
under such provicion of the general statutes? We think not.
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It ix true that the act provides specifically that these lamds shall be
“aumveved and sectionized as herein provided™ as a condition. precedent
to tleeir heing “subject to sale,”™ and it may be that the result of the con-
clu~ions at which we have arrived in the construction of this act will be
to prevent the sale of lands out of {racts of over 2560 acres outside of the
counties named in See. 3 until the Legislature shall provide for the sur-
veving and seetionizing of such tracts.  Yet such result seems to us to be
rendered un: L\Ol(ldl)l(, 1)\ a proper construction of the act in question.
You ~av in your letter

“The intent of the framers of the blll as well as the intent of the
Senate and House committees having the hill in charge, was, as 1 under-
stood 1t at the time, that all of the unsurveyed land should be surveyed
and put on the market for sale under certain limitations under this act,
and without the necessity of future legislation.”

This ix doubtless true, and it is unfortunate that (by oversight or
otherwize) thiz intention was not carried into effect in the particular
matter which is the subject of your inquiry and of this opinion.

Should you undertake to have these tracts of over 2560 acres, in any
counties except those named in Sec. 3, surveyed and sectionized, either
by the surveyors of the county or distriet or surveyors employed by you,
as in case of such tracts in said counties, or by accepting and adopting
survevs made by persons desiring to purchase. there would be always a
serious doubt whether this would he a compliance with the provision
that these lands should be surveved and sectionized, “as provided in this
act.” hefore becoming *“zubject to sale,” as provided in See. 3. Titles of
pirchasers under such circumstances would be in doubt, contests would
inevitahly arise hetween sueh purchasers and those making application to
purchase after the Legislature should have, by amendment or further
legislation: cured the defect in the law, and probably between such pur-
¢hasers and persons at present holding the lands under lease.

These evils, we think, can only be avoided by adhering to the law “as
it i= written,” and keeping within its plain provisions until such time -
az the law-making power =hall provide for surveving and sectionizing
ﬂuko {racts.

We, therefore. in response to vour inquiry, advisze vou that, in the opin-
on of this d(p.ntment vou have no authority to have qnve\od or to
accept surveys made by others under this act. of tracts of land contain-
ine more than 2360 acres not situated in either of the counties named
in See. 3 of the act.

Since writing the foregoing opinion we have =een a published cireular
isued by vou entitled “New Tand Taw.—Effective May 23rd. 1900.
In-tructions.” in which oceurs the following:

“No body or tract of land containing orer 2560 acres in anyv county
otYier than those named in this paragraph (hmn” the seventeen counties
nitered in See. 3 of the act). ean be surveved or sold until anthorized by
fuinre legislation, because under mv construction of the law the Com-
nissioner has no power to make a sale out of such a tract: therefore, no
J polication, or a survey hased thereon, will he filed or aceepted in the

«nd Office, hut if received will he returned.”
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This construction placed by you on this act is in accordance with the
conclusions at which we had arrived, as embodied in the foregoing opin-
lon. Very truly yours,

T. S. REESE,
Office Assistant Attorney General.

'lhe county named as “Hutehins county” in the Act of July 14, 1879 (Chapter
. p- 48, 8.8, and muendmont thereof of March 11, 1881, is to be taken as
me(mt fm “Hutchinson county.’

ATTORNEY GENERAL’S OFFICE,
AusTLN, June 12; 1900,

Hon. Chas. Bogan. Commissioner, Austin, Teras.

Dear Sik: This department is in receipt of yours of the 9th inst,

which is as Tollows:

“After the passage of the Aet of July 14, 1879, Chap. 52, p. 48, spe-
cial session, and the amendments thereto pa»gd March 11, 1881 Chap.
33, p. 24, there were many certificates located on publie domain in Hutch-
ison county. Some have heen patented while others have not. 1 would
thank you for vour opinion as to the validity of said locations, and

whether or not I should issue patents on the unpatented claims in said
county where evervthing else 1s regular. In this connection I beg to
call your attention to the spelling of that county in the printed Act of
1879 as hei ing Hutehins and not Hutchinson. An inspection of the orig-
inal and envolled bilts of the Aet of 1879 has not been had, but an‘inspec-
tion of these bLills of \et of 1881 reveals the fact that this county was
spelled Hutehins, while the printed Aet of 1881 spells it Hutchinson.

There doeq not appear to he any other county of similar name. File
No. 50579, Bexar Serip.”

I have examined hoth of the enrolled bills to which you refer in the
office of the Sceeretary of State; that is, the original Act of July 14, 1879,
and the amendatory Aet of Mareh ]l 1881. In hoth of these enrolled
bills the name of the county referred to is written “Hutchins.” TIn the
prinded et of 1879 the name of the county also appears as “Hutehins,”
while in the printed Aet of 1881 it appears as “Hutchinson.” There
1= no sueh connty in Texas as “ITutehins.”  In case of variance between
the published act and the enrolled hill, duly signed, approved and certi-
fied. the rule i< that the enrolled bill is conclusive as to the terms of the
act as passed. ~o it must he conceded that the name of the county appears
as “IMutching™ in the et of 1881, notwithstanding it is printed “Huich-
in=on”" in the publizhed act.

By reference to ihe map it will be seen that the territory roverod by
the provisions of this act includes every ecounty (except TTutchinson)
north of and including Andrews, Martin, Howard. Mitchell and Nolan,
and west of and including Tisher. Stonewall. King. Cottle, Childress.
Collingsworth, Wheeler. TTemphill and Tipscomb (with the exception

also of Dallam in the extreme northwest corner of this territory. and of
the State. which is 1eft out of hoth bills).  Tn the tier of counties named
in the act which includez the countv of Hutehinson, the counties are
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nased in the act as follows:  iiemphill, Roberts, “Hutching,™ Moore,
Hartley.  Irom the collocation of the counties in the act, in connection
with their collocation on the map, it is perfectly clear that the county
named as “Hutehins™ s intended for Hutchinson county. And the
name of “Hutchins™ is a clerical error.  Should this mistake be allowed
to defeat the plain intention of the Legislature?

I view of the fact that there is no sucl county as “Hutchins™ in the
State; that in this act “Hutchins™ is placed L\dCtl) where Hutchinson
county would have been placed if by “Hutchins” the Legislature meant
Hutchinson, and that in the published Act of 1881 the name is given
as “Hutchinson,” it is not possible that any one could have been misled
as to the intention of the legislature to include tlutchinson county in
the provisions of this bill. - | - .

You =ay that the locations ax to which vou inquire were made after
the passage of the amendatory Act of the 11th of March. 1881, which, in
the published act gives the name of the county as *“Hutchinzon.”

We think we are justified in treating the name of “Hutchins™ (as the
name of the county included in this act) as a clerical error.—clearly
intended for “Hutchiacon.” ana unaer thiz rule of construction Hutch-
insor: county 1s included in the provisions of the act to which vou refer.

Land in this county. then. not being subject to location of certificates
at the time vou =ay the certificates as to which vou inquire were located,
such locations were »oid and patents shoald not issue.

Yours verv truly,
T. S. Rerse.
Office Assistant Attorney General.

Under Article 1264, Revised Statutes, defendants in a delinquent fax suit cited
by publication are allowed until appearance day of the term next succeeding
that to which the citation is returnable to file answer.

The court is required to appoint an attorney to represent defendants cited by

publication in tax sults in which no answer is filed, and tax the attorneys’ fees
as costs.

ATTORNEY GENERAL’S OFFICE,
Agystix, July 3. 1900.

Han. .J. M. Smithers, Judge 12th Judicial District, Huntsville, Texas.

Desr Str:  This department is in receipt of yours of the 23rd ult.
wherein vou request an opinion upon the following points:

Tst.  Whether in a suit for delinquent taxes 1)\' the State under the
provisions of the Act of the Twenty-fifth Tegislature, Chapter 103:

where defendants are cited by publication. defendants are allowed until
appearance day of the term next succeeding that to which such citation
is refurnable 1o file answer as provided in Art. 1264, Revised Statutes.

nd.  Whether the court in such case is required to appoint an attor-
ney ad litem to represent such defendants. where no answer is filed. as
provided in Art. 1346, Revised Statutes:

Aid. Whether in such cases the court can allow such attorney ad litem
comnensation to be taxed as costs. ‘

Digitized from Best Copy Available



120 © Rerort or ATTORNEY GENERAL.

Secetion 15, Chap. 103, Acts of the Twenty-fifth Tegislature, after
providing for service by publication, in a newspaper (or by posting). in
suits for delinquent taxes where the owners of the property are non-
residents of the State, or unknown, provides:  “And such suit after pub-
lication shall he proceeded with-as in other cases.”

Under the last provision, above cited, it is the opinion of thix depart-
ment:

Ist.  That in such cases (ax provided in Art. 1264, Revised Statutes)
the defendants are allowed until apearance day of the term next xucceed-
ing that to which the citation is returnable to file answer.

2nd.  That (as provided in Art. 1346, Revised Statutes) where no
answer is filed by the defendants within the time preseribed, the court is
required to appoint an attorney to defend the suit, and that a statement
of the evidence, cte., should he filed as provided in said article.

3rd. That the court is authorized to allow such attorney rcasenable
rompensation for his =ervices, to be taxed as part of the costs.

Article 1212, of the Revised Statutes of 1879 ( Act November 9, 1366),
is as follows:

“Art. 1212, In all suits where the defendant is cited by publication,
and no appearance is entered within the time allowed for pleading. the
court shall appoint an attorney to defend in behalf of such defendant,
and shall allow: such attorney a reasonable compensation for his services.
to he taxed as a part of the costs of the suit.”

This article does not appear in the published code of 1895, nor is there
in that code. ax published. any provision authorizing the compensation
of an attorney ad litem for defendants eited by publication.

Reference, however, to the enrolled bill, adopting the Revised Statutes
of 1895, in the oflice of the Seeretary of “State, discloses the fact that
Art. 1212, a~ above given, iz a part of the Revised Statutes of 18495, as
adopted by the Legi~lature, and that its omission in the published code
is an error of the publishers.  In the edition of Texas Civil Statutes by
John Ravles, the article given above is omitted, and it is stated in a note
to Art. 1211 that Art. 1212 i omitted by the codifiers. Tn Batts’ edition
of the Civil Statutes this Art. 1212 is inserted with a note to the =ume
effect. ‘ :

The article was not omitted by the.codifiers. as shown by the enrolled
bill, approved and =igned, and filed with the Secretary of State; but by
mistake was omitted in the publication of the code. This article is =till
the law, notwithslanding its omission from the published code of 1895,
and its provizions apply to suits for delinquent taxes against defendants
cited by publication.

Section 9 of the Aet of 1897 (Chapter 103, Acts of the Twentv-fifth
Legislature). above referred to. providing for certain costs in tax suits
and fixing the amount thereof, ix not intended. we think, to exelude all
other coxtz except those items therein provided for (except as therein
stated). , 7

An opinion upon these points, to some extent differing from the. views
here expressed. waz given by this department in 1899, but was prodiw:nml
largely upon the conclusion that Art. 1212 of the Revised Statutes of
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1879 had bheen repealed by its omission from the Revized Statutes of
%05, Further investigation, made in preparing this opinion, discloses
thi= to be-a mistake as herein explained, and requires a revision of the
opinion herein referred to.
Very truly yours,
’ T. 3. REESE,
Oftfice Assistant Attorney General.

!

TERMINAL RATLWAY COMPANIES

The Beawmont Wharf and Terminal Company, in the matter of issuing bonds, is
mh|cgt to the supervision and control of the Ruilroad Commxsswn as prov1ded
in the stock and bond law. ‘

ATTORNEY GENERAL'S OFFICE,
AvstiN, July 30, 1900.

Hou. J. 1. Reagan, Chairman Rallroad Commission, Austin, Tezas.

Drakr Sik: This department is in receipt of your communication of
the 20th inst., which is as follows:

“Under the charter of the ‘Beaumont Wharf and Terminal Railway,
an application is being made to the Railroad Commission of Texas by
said company for duthout\ to issue stocks and bonds, as provided for in
the act of the Legislature of April 8, 1893, commonly designated as the
Stock and Bond Law .

“Subdivision 53, Art. 642, of the Revised Statutes of Texas, provides
for: ‘

“The construction, maintenance and operation of {erminal railway
companies, said companies to have no right'to charge other railroads for
termmal facilities beyond what may be ple\cnl)ed by the Railroad Com-
mission.

“Article 4562, of the Revised Statutes, makes it the duty of the Rall-
road Commission to ‘adopt all necessary rates, charges and regulations
to govern and regulate railroad freight and passenger tariffs.’

“The question we present, and upon which we ask your opinion, is:
Doc~ this article =0 control Subdivision 33, of Article 642, as to warrant
this Connmission in giving authority to said corporation to issue stock
and Tonds, Or do the f()]lm\nw words in said subdivision, towit: ‘Said
companies to have no right to (lnmc other railroads for termmal facili-
es fevond what may. be 1)10\(111;0(1 by the Railroad (‘ommission,” confer -
the ouly power of the Commission over such corporations, ,md leave
then-. Iike other private corporations, the power to issue stock and bonds
indecndently of the Railroad Commission ®

“Wesend vou herewith the charter of this corporation. which please
retuewith vour answer.”

A mpanying vour communication i=ia copy of the charter of the
Bess wont Wharf and Terminal Company.
~Wehave had great difficulty in arriving at a conclusion as to the law
ety Lin the question pmpoum]((l by you, arixing out of the scemingly
Mees —~tent and confusing statutory provisions with regard to the erea-
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tion of corporations generally and of “railroad corporations” particu-
lavly, rendering it a matter of some difficulty to determine whether the
corporation referred to is a “railroad corporation,” and its road a “rail-
road.” within the meaning of those terms as used in the Act of April
8, 1895 (Chap. 50. Nets 1893 Chap. 14, Revised Statutes), known as
the Stock and Bond Law,

The corporation in question was created under the provisions of Sulb-
division 53, of Art. 642, Revised Statutes. Chapter 2, Title 21, of which.
this article is a part, is intended to authorize and provide for the creation
of private corporations, other than railroad corporations, the creation of
which is provided for by a different statute, preseribing different condi-
tions, which is Chap. 1, Title 94, Revised Statutes.

Article 4350, Revised Statutes, provides that “No railroad corporation
shall he formed until stock to the amount of one thousand dollars for
every mile of road =o intended to be built shall be in good faith sub-
scribed and five per cent. of the amowunt subscribed paid in to the direct-
ors of such company.”

The charter of this company shows that this requirement of the stat-
ute was not complied with by this company, but, on the contrary, that
the corporation complied with the requirements of the general incorpo-
ration law requiring the subscription of {ifty per cent., and the payment
of ten per cent., of the authorized capital stock. This company, accord-
ing to the charter, has tern directors, while a railroad company cannot
have more than nine.

There are various provisions of the “Railroad Corporation” law which
tend to show that this company is not a “railroad corporation” within
the meaning of that law. and that in fact neither of the railway com-
panies referred to in Subdivisions 21, 53 and 54, Art. 642, Revised Stat-
utes, are “railroad companies.”™  The general act providing for the
incorporation of “railroads” specially. and distinet from other private
corporations is the et of August 15, 1876, p. 141. :

Article 4580, Revised Statutes, heing Sec. 22 of the Act of 1891, p.
55, creating the Rajlroad (lommission, contains a broader definition of
railroads and railroad corporations, towit: “The terms ‘road,” ‘railroad,
‘railroad companies’ and ‘railroad corporations,” as used herein, shall be
taken to mean and embrace all corporations * * * that may now or
hereafter own, operate, manage or control any railroad or part of a rail-
road in this State.”  And {o show that the term “railroad,” as last above
used, was not to be vestricted to railroads chartered under the railroad
corporation law, and referred to in Art. 4350, Revised Statutes, and
succeeding articles of that chapter, Subdivision 1 of said Art. 4580 spe-
cially provides that this chapter shall not apply to “street railways, nor
suburban or helt Tines of railways in or near cities or towns,” the creation
of which ix provided for in the general ineorporation law as private cor-
porations and not in the railroad corporation law as “railroads.”

This last provision would have heen unnecessary if the Legislature had
used the term “railvoads” in the restricted sense, as railroads operated
by corporations created as “railroad corporations” under the statutes for
the purpose above referred {o, and leads to the conclusion that in the
definition of “railroads” in Art. 4580, the Legislature intended to
inclnde as well those railroads or railways referred to in Subdivisions 53
and 51, Art. 642, specially excepting those referred to in Subdivision 21
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The Railroad Corporation Law and the Railroad Commission Law
and the Stock and Bond Law all use the term “railroads,” while the gen-
eral incorporation law, in providing for the incorporation of terminal
and local and suburban “railways,” used the term “railways,” but this
we do not regard as significant as the terms railroads and railways are
synonymous and are used interchangeably in the statutes and in railroad
charters.  See Millvale vs. Evergreen R. Co., 131 Pa., 1 (7 L. R. A,,
369).

It will be noticed that the Railroad Stock and Bond Law (Chap. 14,
Title 94, Revised Statutles) was passed in 1893, and was intended as an
addition to the Railroad Commission Law passed in 1891. Tt is fairly
to be presumed that the Legislature, in the use of the terms “railroad,”
“railroad corporation™ and “railroad company,” in that law, attached to
them the meaning expressly given to them by See. 22 of the Railroad
Commission Law (Art. 4580, Revised Statutes), which, as we have
endeavored to show, would include a terminal railway incorporated under
Subdivision 53 of Art. 642, Revised Statutes.

This conclusion is strengthened when we consider the purpose intended
to be accomplished and the evil intended to be remedied. by the Stock
and Bond Law.

It may be considered settled law that while the Legislature has the
right, either directly or through the agency of the Railroad Commission,
to regulate railroad charges, such charges must be reasonable and subject
to the =upervision of the courts as to whether the rates so fixed are “rea-
sonable.”  The question of whether such rates are reasonable or not
depends largely, under the decisions of the courts, upon the amount of
stock and honds issued by a railroad company. The Rdilroad Commis-
sion is expressly given power to regulate the charges imposed by terminal
railways upon other railroads for terminal facilities.

These charges enter, to a very small extent perhaps, but still to some
extent, into all charges for carrying freight by other railroads, that is
handled by this terminal company or carried over its tracks. Any rate
for such service by this terminal company, to be fixed by the Railroad
Commission, would have to be “reasonable,” based to some extent on the
amount of stock and honds issued by the terminal company. « This brings
the ixsuance of stocks and bonds by such company within thé general
purpose of the Railroad Stock and Bond Law.

We do not think that the provision in Subdivision 53, of Art. 642,
towit:  “Naid companies (terminal railways) to have no right to charge
other railroads for terminal facilities beyond what may be prescribed by
the Railroad Commission,”-is an exclusion of such companies from the
operation of the Stock and Bond Law. Indeed, this express authority
given {o the Commission to fix such charges by terniinal railivays would
feem 1o us an additional reason why such railways'should he included in
a law. suflicient in its general terms to include tiiem, and intended to ~
ghetothe Railroad Commission authority to limit the issnance of stocks
and Fends which must be, to some extent, the basis for the regulation -of-
such s, . ‘ . B ) : .

It tray hie said that the provision in Sill)d/ivisivon 53, of Art. G142, that.
trninal railways shall not charge others more for terminal facilities
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than the Railroad Compmission may prescribe, would have been unneces-
sary, if such railwayvs were to be considered as “railroads”™ within the
meaning of the Railroad (‘ommission Law and in an interpretation of
this statute thiz consideration is entitled to some weight and increases
the diffienlty of arriving at a satisfactory conclusion as to the interpre-
tation of the term “railroad”™ and “railroad corporation.” as used in the
stock and Bond Law, but we do not think it ought to be given the force
of relieving terminal railways from the cffect of that law in view of the
other reason for including them herein =et forth. |

We will add that we have been unable to derive any assistance {rom
any decided case, or from general principles laid down in text-hooks, in
arriving at a correct interpretation of the statutes in question with refer-
ence to the particular inquiry submitted to this department. Nor do
the constitutional provisions with reference to “railroads” assist us to
determine whether this company is a “railroad™ within the meaning of
the Stock and Bond Law, which is really the question calling for solu-
tion.

Our conclusion is that the Beaumont Wharf and Terminal Company,
in the matter of issuing bonds, is subjeet to the supervision and control
of the Railroad C‘ommission, as provided in the Stock and Bond Law.

Yours truly,
T. S. REESE,
Office Assistant Attorney General.

COMMISSIONERS COURT.

Commissioners court has power to compromise elaims in favor of the county. as
well as against it.

ATTORNEY GENERAL’S OFFICE,
AusTin, August 21, 1900

To the Commissioners Courl of Travis County, Texas, Judge A. 8.

Wielleer, Presiding.

GENTLEMEN : Your communication of July 31 to the Attorney Gen-
eral has been dulv received, and is given below in full as necessary 10
properly present the question involved:

“The county of Travis holds a judgment for over $9,000 against
several =ureties on the oflicial hond of . J. Jernigan, former county
treasurer of Travis county.

“The defendant< in the case

the parties against whom the judgment
was rendered——have submitted to the comnfissioners court a propo-ition
to compromise the judement hy paving a less amount than the face value
of the judement.

“Tt may be fmnaterial to this inquiry, but it may he further <tated
that in the <uit wherein the above judegment was rendered the Aefendants
impleaded the Au<tin National Bank. asserting that it wax lable {o pa¥
the amount of anv recovery hy the county by reason of certain ropresenta-
tions made by it as to the condition of the acconnt of said Jernizm a3
treasurer with =aid hank.  The judement of the Distriet Court reloased
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the hank {rom liability, and that judgment was aflirmed by the Court of
(il Appeals, but reversed and remanded by the Supreme Court as to
the liavmuey of the bank, leaving, however, the judgment of the county
agaist the sureties as allirmed.

L he county commissioners court desires to he advised by your depart-
ment, at as carly a date as possible, whether or not it has the right
under the law to compromise the judgment in the manner above ataLed
The court-is advised that it is a matter of some doubt whether the face
value of the judgment can be made out of the sureties on the bond, and
the lahility of 111c bank remains to be decided under the decision of the
Supreme Court.™

In order to properly consider the matter, it will be necessary to review
some provisions of the Constitution, articles of the statutes and decisions.

Arte 5. See. 18, Constitution 1876, provides: “Iiach county shall in
like manner be divided into commissioners precinets, in each of which
there ~hall be clected by the qualified voters thercof one county com-
missioner, who shall hold his oilice for two years and until his successor
shall be elected and qualified.  "The county commissioners so chosen,
with the county judge as presiding officer. shall compose the county com-
missioners court, which shall exercize such powers and jurisdiction over
all county business as iz conferred by this Constitution and the laws of
the State. or as may be hereafter prescribed.”

In setting forth the powers and duties of the comimissioners courts,
Art, 1537, Subd. 8, of the Revised Statutes, 1895, is as follows: “The
i conrts shall have power and it shall be their duty (8) to audit and
settle all actounts against the county and dirvect their pfnmnnt The
Supreme Court of {his State, in the case of Bland et al. vs. Orr.
Texas, 194 ¢l seq., construes the above statutory provision. The case
i very ~hmilar to the one presented by your honorable hody.  The county
treasurer, by reason of the failure of a bank in which he had deposited
the county funds, became a defaulter to the county in the sum of about
$2.800.  The commissioners court of Jones county. by proper order,
mwmwl wo hundred acres of land from one of the sureties on the treas- .
urer’s official bond in satizfaction of $1.514.86 of the indebtedness to
the county, and for the balance of such indebtedness took promissory
notes due in one, two and three vears. executed by the treasurer with good
sureties, The Supreme Court =avs: ~ “We are of the opinion that the
commiszioners court had not the power to compromise the deht and to
discharce the liability upon the hond. * * * The eighth subdivis-
ion more nearly relates to the question under consideration than any
other, and clearly that does not confer any authority over dehis due the
connty. Tt refers exclusively to claims ‘against the countv’ * * *
It i sametimes to the interest of a creditor to compound his elaim, nnd
comnties are not exceptions to this rule. Tt would seem. therefore. that
authoritv to receive in satisfaction of a debt due a county something other
than the full amount in money ought to have heen giten to some of its
officers ar agents: but it is clear. we think, that the Tecislature has not
Indoed the nower with the commissioners court.” Tf there were no
further 1ogiclation upon the subject, we might he inclined to the oninion
that the decision ahove would he conclusive of the question, notwithstand-
g the conrt in said opinion did not refer to Art. 845. Revized Statutes,
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which, however, might not have been applicable to the facts of the Bland
case.

'Lhe principle 1s well settled in the law that a commissioners court is
a body which has limited jurisdiction and can exercise only such power
as 13 delegated by law.  Under the laws of nearly all of the States it is
the corporate body which manages and controls the general affairs of the
county government. -

Constitution, 13716, Art. 16, Sec. 1: “The several counties of this
State are hereby recognized as legal subdivisions of the State.”

Art. 189, Revised Statutes: “liach county which now exists, or which
may be hercalter established, shall be a body corporate and politic.”

Arte 7910 ~Inall suits instituted by or against any county, the inhab-
itants of the county so suing or being sued may be jurors or witnesses,
if otherwise competent and qualified according to law.”

Art. 1196 AL snits brught by or against any of the counties or
incorporated cities, towns, or villages shall be by or against it in its
corporate name.”

The above articles of the statufe show that the Legislature created
gounties ax corporate bodies and provided how they should sue and he
suedt To give the power to sue. which necessarily involves a diseretion
on the part of those who are the agents or officers of the corporate hody,
and then allow no di~cretion in compromising a suit, may be to avoid the
result of vears of Tong and fruitless litigation would be to construe the
Law too strictly. Powers which are reasonably necessary to the fulfill-
ment of a duty imposed are implied and are ineidental to those expresly
granted. Tt would he perhaps too general to say that the commizsioners’
court have the entire management of county affairs: hut this is so nearly
true that il scarcely needs any limitation.

[t makes all divisions of the county for election. school, justice and
commizsioners precinets: it lavs out. changes, repairs and discontinues
all public roads: it provides for building, equipping, repairing and main-
taining all county buildings as court houses, jails, poor homses. and
build< and keeps in vrepair all bridges, levies all county taxes, declares and
maintains local quarantine, and pavs out the money for all of the ahove
named purposes.

In xpeaking of the power of the commissioners court to bring suit, as
against the right of others fo hring s<uch suits, the Supreme Coutt savs:
“Expensive and often unnecessary litigation wounld in many instances
occur, inducing financial embarrassments and absolute loss to the county
against which the official guardians of the county’s interest in financial
matters would be often rendered impotent to protect. The existence of
such a right, in dizcord and eonflict with the powers and duties of the
commissioners court. would promote confusion, create uncertainiv and
doubt. and in the end mieht paralvze the power of that court to efficiently
regulate the financial affairs of the countv.”

A county is a publiec munieipal corporation. or, as it is more generally
called, a quasi public corporation.  Art. 639, Revised Statutes, is as fol-
lows:  “A public corporation is one that has for its ohject a government
of a portion of the State.” Tn reference to the management of the finan-
cial affairs of the county, the commissioners court would be limited to
the exercise of its power. the same as would the officers of a city or
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town, viz.: by the power granted it by law and such power incidental
thereto as may be determined by the decisions of the courts.

Beach- on Public Corporations, Sec. 638 et seq., says: It is well
settled that municipal corporations have the power to effect the com-
promiize of claims in favor of or against them. This is a corollary to
the right to sue and be sued.  They may compromise doubtful contro-
versies i which the corporation is a party ecither as plaintiff or defend-
ant.” ‘

Under our law as it now stands, since the amendment of 1897, which
I will quote later on, the power s the same-to seitle a claim for the
county as it 1s to settle one against i1t. In the case of Agnew vs. Brall,
121 11, 312, where a ity recovered judgment for the sum of $200, the
question arose as to the power of the city to compromise for the sum
of %100, and payment ol costs by defendant, Brall.” At the time of this
settlement, the defendant had the right of appeal.  The court says:
“The ¢ity council have no power to sell or in any manner dispo=e of the
property of the corporation without consideration, and, in our opinion,
thev have no right to discharge a debt without payment, which may be.
held against parties who are solvent and responsible where no contro-

aversy exizts in regard to the validity and binding effect of the indehted-
nes<. But a municipal corporation has power to settle disputed claims
agninst it.  * F % \fter the suit was institufed, and before the judg-
ment. it i< not denied that the city council might have settled the matter
in controversy with Brall: and if an appeal had heen taken while the
cixe was pending in court, that right of settlement would have still
exister. - This being so. upon what prineiple can it be said that. while
the richt of appeal exizted, the eity council was powerless to interfere ?”
The judement was aflirmed allowing the compromise.
CIn the case of Collins vs. Welch, 58 Towa, 72-3. which was a procced-
g brought by plaintiff to test the power of the county supervisors to
remit part of a judgment against a bank for taves due. the court says:

“It has now heecome a claim to be enforced hy execution. and in our
opinion ~tands upon the footing of any other ]nﬂrrmont The question
then ari-ex as to whether the hoard of supervisors has power to com-
promise a judgment.  Tn our opinion it has * * #

“Fhe hoard should have the power {o accept a part in satisfaction of
the whole if. in its jndement. {he hest interests of the county wonld
therehy he promofed. A1l rules of husiness conduet by which a prudent
person s governed arve applicable to a county in the management of its
affairs under similar eirenmstances.”

Ii 1he caze of St. Touis, Tron Mountain, ete.. R. RL vao Anthony, 753
Mo.. 121, there was involved the power of the connty to compromise a
fax indement. the Supreme Court savs:  “The power to sue implies the
power in aceept sati<faction of the demand sued for, whether ihe precise
amanst dJomanded or less. The faxes were levied for the henefit of the
comniv. The heneficial interest was in the eounty, and it iz for the
bl inferest {hat che shonld have the rieht to settle, by compromise.
mestionalile demands which she may assert.  Must the county m‘mocute
donbi ] claims at all hazards. reaardless of coste and expenses, and is it

fﬂr e phlie onod {hat the right to seitle such demands by compromise
lip Jovss ‘.(1 her')”
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In the case of State vs. Davis (South Dakota), 75 N. W. Rep., 807, 3
judgment for $500 was taken upon a forfeiture in a criminal proceed-
ing, and the bhoard of county commissioners compromised the judgment
for $100.  When the scettlement was reached steps were being taken to
perfect an appeal. The question presented is, did the board of county
commizssioners have such power?  Under the statutes of Dakota, ax in
this= State, each organized county has the right “to sue and he sued,
plead and be impleaded, * * * superintend the fiscal concerns of
the county, and sccure their management in the bhest manner.”™  The
court savs:  “OL course, where the debtor is solvent, the board cannot
without [raud thus discharge an obligation concerning the validity of
which there is no question; but where, as in this case, the claim i~ in
doubtful litigation, and a compromisze made by the board is fully sus
tained hy the court hefore whom all proceedings were had, we would most
reluctantly disturb such action on appeal.” ‘

in the case of Washburn County vs. Thomp=on et al., 75 N. W. Itep,,
309 ¢l seq., s one which is very much in point. This was a case of a
county treasurver defaulting for the sum of more than $14,000.  Judg-
ment was rendered against the treasurer and his bondsmen, one of whom
was the president of the bank in which the county funds were deposited.
The bank made an assignment, and in order for it to resume hu-iness
the county hoard entered into an agreement with it by means of which
the county was made secure by a bond signed by the bank as prinvipal
and by =ureties. “The county owned a judgment against its treasurer
and hiz bondsmen, each and all of whom were insolvent. and a~ col-
lateral thereto a claim against an insolvent bank, no part of which was
immediately colleetible. and the ultimate value of which, and the time
when such value would he realized by the county. was exceedingly nneer-
tain.  Under such cireumstances was it competent for the county hoard
to release one of the bondsmen. the president of the insolvent hank. and .
eonsent 1o a reassignment to the bank. o it could resume husiness with
some prospect of ultimately paving its indebtedness, =uspend further
proceedings to collect =uch judgment and extend the time for the hank
to pay the claim on econdition of its giving a bond with sufficient =ure-
ties to make reasonablv certain the payment thereof at the end of the
extension period ¥ The court =avs: “Tt would scem to rtest in =onnd
reason and common xenze. without judicial authority to support if. that
the right to xue and he sued. in the conduct of corporate business. must
necessartly carry with it the right to compromise and settle dispuled or
doubtful claims”  TUnder the Taws of Wisconsin, cach county 1= a body
corporate. with pewer to sue and he sued. to hold property for public uses.
to malke such contracts and do such other aets as shall be necessary and
proper to the exercize of the powers and privileges granted, ete. (Art.
650, Revised Statutes)

The powers of the county board as set forth in the Revised Stafutes
resemble very much the powers granted our county commissioners. e<pe-
cially as to power to examine, settle and allow all accounts, demands or
causes of action against such countv. There is no special provision for:
adiusting and setfling claims in faror of the countv. (Art. 669. Suhd.
2. Reviend Statutes of Wizeonsin, 1878.)  Subdivision 6 of said arficle
iz as follows:  “To represent the county. and to have the care of the
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county property, and the management of the business and concerns of
the county in all cases where no other provision shall be made.” The
court, after citing cases and the articles of the statute which so closely
rescmible ours as to make the application of the law involved equally per-
tinent “to the case presented by vour honorable body, says: “So we
reason ecasily up to the conclusion that the county board possessed express
authority to take the bond of the Shell Lake Savings Bank, with the
appellants as surcties thereto, if done in good faith and deemed necessary
hy the board in the performance of its duties to'collect the debt due from
it= treasurer and his bondsmen by realizing on the collateral elaim against
the hank.” ' ; .

Having cited the above authorities from various States to show the
enunciation of the law applicable to your inquiry, I now quote the
amendment of 1897 to \rt. 1537, Revised Statutes, Subd. 8, which was
enacted by the Twenty-fifth Legislature. Chap. 145: “The said courts
shall have power and it shall be their duty * * *  (8) To audit,
adjust and settle all accounts against the county and direct their pay-
ment. and to audit, adjust and settle all accounts and claims in favor
of the county.” This amendment gives express authority to the com-
missioners court to seltle claims in favor of the county, and scems to
have heen enacted for the purpose of meeting the decision: of the Supreme
Court of this State as announced in the case of Bland vs. Orr (90 Texas),
above cited. '

Art. 845, Revized Statutes, is as follows:

“Whenever the principal and sureties upon any judgment, the pro-
ceedds-of which revert to and helong to any county, are insolvent so that
under any existing process of law said judgment, or any part thereof,
cannot he colleeted, the commissioners court of =aid county are hereby
constituted a board to dispose of such judgment, and are hereby empow-
ered and authorized, by such advertising as they may deem necessary, to
offer for sale, as they may deem to be to the best interests of the county,
all the rights of the county to such judgment. And if by public sale,
if the amount bid on the same should not be deemed sufficient they shall
refuze to accept the same, and dispose of the same in’any manner deemed
by them most advantageous to the interest of the county, and upon sale
shall make a proper assignment of said judgment to the purchaser.”

Without such amendment. I think Art. 845, Revised Statutes, confers
suflicient power upon the commissioners court to “dispose of the same
in anv manner deemed by them most advantageous to the interest of the
county” a judgment which belongs to the county where the principal and
sureties of such judgment are insolvent.

While the county treasurer of Jones county was unable to pay the
amount due the county, “It does not appear whether the amount could
have been made by execution off the sureties of his official bond or not.”
At least, no judgment had heen obtained on the claim. _

The judgment: rendered against Jernigan and his hondsmen certainly
helongs to Travis county. Now the principal on such bond being dead,
the question of the insolvency of the sureties must be left to the determi-
nation of some agent, officer- or official body of the county, which deter-
mination requires the exercise of discretion. If the sureties are insol-
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vent =0 that under any existing process of law said judgment, or
part thereof, cannot be collected, the commissioners court of said county
are hereby constituted a hoard to dispose of such judgment, and are
hereby empowered and authorized *  * *  (to) dispose of the same
in any manner deemed by them most advantageous to the interest of the
county. * ¥ #7

Looking to the veported opinion of this controversy as given in the
casc of Anderson et al. vx. Walker, 53 S. W. Rep., 821 ef seq.. it does
not seem to us to appear that Travis county made either the Austin
National Bank or itz president parties defendant. If either of ~aid
parties can yet he made parties defendant, or if they are such parties
defendant, and litigation 1s vet to be had to determine their liability to
the county, it would doubtless add strength to the question of solvency,
hut it would doubtless add uncertainty to the question of time when =uch
indebtedness would hecome collectible.  If execution is to he levied
against the property of the surcties on the treasurer’s official bond. and
litigation i< {o be had as {o the rights of property, the commissioners
court in the exereise of =ound diseretion and good faith, looking to the
best interest of the county financiallyv. may compromise and scttle the
claim. Yourz very truly,

D. E. Sianoxs,
Office Assistant Attorney General.

LOTTERY.

Any distribntion of prizes by chance prohibited by law.

ATTORNEY GENERAL’S OFFICE,
AvsTIN, August 25, 1900,

Mr. Wo AL Keeling, County Attorney, Groesbeeck, Tezas.

Dear Sme: Your letier of recent date to the Attorney General has
been received.  You desire some information in reference to prosecutions
of certain schemes for giving away prizes, whether or not thev come
within the meaning and =cope of the statutes against lotteries, hanking
games, ctc. ' ‘

Article 3, See. 47, of the Constitution is as follows: “The Legisla-
ture shall pass laws prohibiting the establishment of lotteries.and gift
enterprises in this State. as well. as the sale of tickets in lotteries. gift
enterprises or other evasions involving the lottery principle, established
or existing in other States.” ‘

The above article of the Clonstitution is the paramount law of the land
and is binding upon the action of the Legislature in forbidding the
licensing of a lottery or gift enterprise. Each and every Constitution
adopted by the people of Texas, in their sovereign capacity, has provided
against the establishing of lotteries. The present Constitution (1316)
has added to lotteries, gift enterprises. It was decided by the Supreme
Court of Texas, in the case of Randle vs. State, 42 Texas, 583, cf srq.,
that the Legislature transcended its power In passing an occupation tax
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law. heensing gift enterprises which involved the element of risk or
chanee, )

Article 373, Penal Code, of the Revised Statutes of 1895, provides:
“If any person shall establish a lottery or dispose of any estate, real or
personal. by lottery, he shall he fined not less than one hundred nor more
than one thousand dollars.™ This provision of the statute is directed
agun=t one who establishes and operates a lottery. 1 find no provision
against one who may purchase from such individual operating a lottery
or «ift enferprise. The statute nowhere undertakes to give a precise
definition of a lottery. It must be determined in each particular case,
according 1o well recognized principles of the common law, as enunciated
in the decisions of the courts.

There have been various announcements of the principle involved in
the lottery.  “A Jottery embraces all schemes in which a valuable con-
sideration of some kind is paid directly or indirectly for a chance to draw
aprize.” Yellowstone Kit vs. State, 88 Ala., 196.

Websters” Dictionary, “A (11>p0<1110n of puze by lot or chance.”

Worcester's Dictionar v. A distribution of prizes and blanks by chance;
a game of hazard, in which small sums are ventured for the chance of
ohmnnno a larger value cither in money or other articles’

The shortest and most Gatlsfa(‘tmv definition, and one largely adopted

the vourts, i« that of Bonvier, *.\ scheme for the distribution of prizes
]1\ chamee

Lottery sehemes and chance diztributions of properiy present one of the
woat seduetive phases of gambling, as evide need by the great number of
mechanical deviees which are sold {o merchants for the purpose of incit-
ing among the people the very common desive of obtaining something
for nmhnw or of getting more than yvou hargain for. \Lm\’ people g get
e idea of 1011('1\ from such institulions ag was the Louisiana Lottelv'
that <. vou may draw either a prize or hlank.  But {his iz not the legal
weamng, The fact that eve ry one .gets something of value who '[(11\0\ a
ticket. or who puts a nickle in the slot, or who huw an article and for
eery ten cents purchase gets one roll at the wheel..does not take such
method of dealing out of the statute against lotteries. - The court in
the Randle case met the argument of counsel contending for such a con-
sriciion of the Taw, as follows:  “T'he opinion of the two lottery experts,
that this was not a lottery, can scarcely he expected to have any weight
again~t the opinions of the most (‘nll"htonod judges in the (ountr\' who
have repeatedly held that the fact of each ticket holder being certain to
recene something did not relieve it from the characler of a lottery.”
We are unable to find where the law has heen differently announced in
this State. T do not propose to enter mto a disenssion of the difference
between a bank or hanking game or gaming device and a lofterv.  As
Wis ~aid by the court in the recent case of Plondm“a\t vs. State, 57 S.
W. Rep 850, “The fact that this machine would he indic table as a gam-
ing r]t‘\l((‘ i« no reason why the keeper was not alzo indictahle for estab-
it ]"'1“ alottery.™  See this case for a diseussion of the nickle in the slot
machine found in a greal iy saloons, in which machine there are five
OF ~I¥ apertures marked. red, black. green, white and vellow, and the
resift of the venture mav he a blank or nothing or a winning from five
fent- o a doltar. Whether the prize is money or goods makes no dif-
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ference, i it ix a diztribution of prizes by chance.  1f vou enter a =tore,
knowing they have some kind of a scheme for returning the amount of
vour purchaze monev up to and not exceeding ten dollars, and huy good«
expecting that you may he the lucky pulohqxor the prize is the amount
vou have spent. which amount is determined hefore you know whether
vou are the one to get the prize.  The twenticth or thirtieth purchiaser
ix determined by a registering machine, and whether you get a prize does
not depend on any =kill in anvthing vou may de. but purely on a ques-
tion of ¢hance as to when vou strike the register.  If you are the thirticth
person registered vou take the prize. The other twenty-nine persons.
many of whom wore induced to trade with the view of bom" the fuciy
one, get nothing. 1t i the element of ¢hance in it which makes it unfav-
ful. It with cach article of purchaze, vou draw a ticket with a certam
number on it and what yvou are to get as a prize or premium ix deter-
mined by the number, it is a game of chance. a distribution of prizes
which ix prohibited. If with every purchase of a certain amount von
receive acertain nuwmber of what are called premivm stamps, and when
vou have accumulated a certain mmber of the stamps vou are entitled
to cortain premiums. all of which vou know as well as does the merchant
from whom vou buyv. there is no uncertainty in the procedure, no element
ol chanee or riske and the same 1= a legitimate transaction.

I might give a number of illustrations, but an application of the prin-
ciples hereinbefore enunciated to cach caze as it presents itself to the
ofticer i all that 1= required.

Fris true that, in some instances, the application may he hard to make
but this occurs in the enforcement of any criminal law.  For a full dis-
cussion of the questions imvolved, I vefer vou helow to several well-von-
sidered cases,

Ntearnes vao State, 21 Tesas, 643,

Randle ve, State, 41 Texase 295042 Toxas, 363,

olman vs. State, 2 Cto Appa. 610,

Prendereast v State. 57 SOWL Repu, 350,

62 A Bok '

SR A dan 196,

S A U

135 Mas~. 250

v Micho, 261,

Yours very {ruly. :
D. II. Siandrovs,
Ottice Assistant Attorney General.
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