THE FOLLOWING ARE SOME OF THE MOST IMPORTANT OPINIONS RENDERED BY THE DEPARTMENT BETWEEN THE DATES OF SEPTEMBER
1, 1908, AND SEPTEMBER 1, 1910.
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ANTI-NEPOTISM LAW.
Act applicable to county officers who have absolute ownership in fees collected by them, and are prohibited from making appointments of any
person or persons related to them by affinity or consanguinity within the
third degree.
ATTORNEY GENERAL'S DEPARTMENT.
AUSTIN, TEXAS, December 11, 1908.

Hon. E. B. Robertson, County Attorney of Bosque County, Meridian,
Texas.
DEAR Sir: I am in receipt of your letter of the 3d inst., and also
your letter to one of the assistants on the 7th inst., relative to the
application of the Nepotism Law to the county officers of your county,
stating in your letter that under the provisions of what is known as
the Fee Bill your county has never cast the vote necessary to bring
the county officers within the limitations prescribed in that act; and
that you therefore desire to know if the Nepotism Act can apply to
those county officers who have absolute ownership to the fees collected
by them for the performance of their official duties.
Your questions require a consideration of the whole of the Nepotism
Act, or most of the important sections thereof.
Section 1 makes it unlawful for any executive, legislative, ministerial or judicial officer of this State to appoint or vote for the appointment of any person related to him by affinity or consanguinity
within the third degree to any clerkship, office, positioi, employment
or duty in any department of the State, district, county, city or municipal government of which such executive, legislative, ministerial
or judicial officer is a member, when the salary, wages, pay. or compensation of such appointee is to be paid out of public funds or fees
of office.
Section 2 makes it unlawful for any such executive, legislative,
ministerial or judicial officer to draw or authorize the drawing of any
warrant or authority for the payment out of any public funds of the
salary, wages, pay or compensation of any such ineligible person,
knowing him to be ineligible; and makes it unlawful for any such executive, legislative, ministerial or judicial officer to pay out of any
public funds in his custody or under his control the salary, wages,
pay or compensation of any such ineligible person, knowing him to
be ineligible.
Section 4 of the act is as follows:
"Under the designation executive, legislative, ministerial or judicial officer, as mentioned herein, are included the Governor, Lieutenant Governor, Speaker of the House of Representatives, Railroad
Commissioner, all the heads of the Departments of the State government, judges of all the courts of this State, mayors, recorders and
aldermen of all incorporated cities and towns, public school trustees,
officers and boards of managers of the State University, and its several branches, State Normals, the penitentiaries and eleemosynary in-
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stitutions, members of the commissioners court and all other officials

of the State, district, county, cities or other municipal subdivisions
of the State."
Section 6 makes it unlawful for any executive, legislative, ministerial or judicial officer to appoint and furnish employment for any
person whose services are to be rendered under his direction and control, and paid for out. of public funds, and who is related by either
blood or marriage within the third degree to any other executive,
legislative, ministerial or judicial officer when such appointment is
made in part consideration that such other officer shall appoint and
furnish employment to any one so related to the officer making such
appointment.
It is manifest that the Legislature by this act intended to prohibit
the employment by the officers mentioned, and within the degree mentioned, of any such person to any clerkship, office, position, employment or duty in any department of the State, district, county. city or
municipal government, and intended to make ineligible any such person for such employments, elerkships, offices or positions.
The act is as broad as language can make it and its purposes are
clear and.beyond question, except a part of Section 1 thereof, which
is as follows:
"When the salary, wages, pay or compensation of such appointee
is to be paid for out of public funds, or fees of office."
This Department has heretofore, in a number of instances, in construing the act, given effect to the language or sentence just above
quoted and held that the whole act was limited thereby and that unless the compensation of such appointee was to be paid out of public
funds or fees of office they were disqualified, construng the words
"or fees of office" as synonymous with the words "public funds."
and that where the compensation of such appointee was paid by the
officer appointing him out of fees belonging wholly to such appointing officer and in which the county or State was not interested, or
out of his private funds, then in such cases the appointee was not
within the -prohibition of the act. To give an illustration: A county
clerk who is under the Fee Bill and the compensation of his deputies
is paid from the receipts of his office over and above what such officer is allowed to retain, an appointee within the degree mentioned
would be within the prohibitions of the act, but if such county clerk
was not within the Fee Bill, then he could pay the employe out of
his fees of office without subjecting him to the pains and penalties
of the act.
This question has been considered again, and it is my opinion that
the act should not be so construed: it is clear that the Legislature did
not intend that there should exist in this State a condition whereby
it would be lawful for appointments to be made to public offices or to
public positions by certain classes of county officers when it would be
unlawful for the same character of officers to make appointments to
the said positions in other counties of the State. The whole intent
and purpose of the act was to prohibit appointments or employments
by any of the officers mentioned of persons within the third degree,
and my conclusion is, after a further consideration of the whole act,
that the words "fees of office" mean, and would be construed by the.
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courts to mean, those fees of office received by any officer of the
State, whether he be within the Fee Bill or not.
My conclusion is that the prohibited employment is from the nature
of the employment, namely, public employments by a public officer
and by those public officers who are named in the act, and that the
words "public funds, or fees of office," were used as a further designation of those officers who receive for their compensation in the
public service either funds appropriated by the Legislature, such as
the head of any department of the State government, or from fees
of office for public services, performed by them under the statutes
of our State.
I therefore, advise you that this act applies to those county officers
who have absolute ownership to the fees collected by them for the performanc6 of their official duties, and that they are prohibited from
making appointments of any person or persons related to them by
affinity or consanguinity within the third degree.
I have, therefore, recalled my several letters to several correspondents where a different construction was placed upon the act as above
stated.
Yours very truly,
R. V. DAVIDSON.
Attorney General.
CONSTRUCTION OF LAWS-ANTI-NEPOTISl.
Trustee can not vote for teacher who is, by marriage, the uncle of his wife.
ATTORNEY GENERAL S

EI'ARTMENT.

'AuSTIN. TEXAS, May 19. 1910.
Mr. W. If. 31cIlwwrcw. Sclhool Trustec. Fairfirld. Texas.
DEAR SM : We have your favor of the 16th instant, from which we
quote as follows:
"I have been elected trustee in the school here (Fairfield Independent District.) One of the applicants for principal in the school
married my wife's aunt. Please give me your opinion as to whether
I can vote upon the matter of selecting him as the principal. (Understand, n- wife is no kin to him but is a niece of his wife.)
In aswer to your inquiry we have to advise you that you are related to the husband of your wife's aunt in the second degree by
affinity, and hence the school board of which vou are a member cannot legally employ him as teacher. If you should refrain from votin-g and the other members of the board should elect him, they would
he guilty of violating the law against nepotism.
Acts 1909, page 85.
Stringfellow vs. State. 61. S. W. Rep.. 719.
Page vs. State. 22 Texas App., 551.
Kelley vs. Neely, 55 Amer. Dee., 288.
Foot vs. Morgan, 1st Hill (N. Y.), 654.
Section 1 of Chapter 40, page 85, of the Aets of 1909. is as
follows:
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"Subject to the exceptions set forth in Section 4 of this act, it
shall hereafter be unlawful for any officer of this State, or for any
officer of any district, county, city, precinct, school district or other
municipal subdivision of this State, or for any officer or member of
any State, district, county, city, school district or other municipal
board or judge of any court, created by or under authority of any
general or special law of this State, to appoint, or to vote for or to
confirm, the appointment to any office, position, clerkship, employment or duty, of any person related within the second degree by
affinity or within the third degree by consanguinity to the person so
appointing or so voting, or to any other member of any such board or
court of which such person so appointing or voting may be a member,
when the salary, fees. wages, pay or compensation of such appointee
is to be paid for, directly or indirectly, out of or from public funds
or fees of office of any kind or character whatever."
The method adopted by the common law of England for computing degrees of collateral relationship was to begin with the common
ancestor and count as one degree each step downward from such common ancestor to that one of the person in question, who was farthest
removed from the common ancestor. The common law was adopted
in Texas, and with it this method of computing kinship. Therefore,
in the case you put, we would begin with the grandparents of your
wife; from them to your wife's aunt is only one step, but from them
to your wife there are two steps. Hence, your wife and her aunt
are related by consanguinity in the second degree, and you and the
husband of the aunt are related to each other by affinity in the same
degree.
According to some authorities no affinity is created between two
men by the fact of their marrying women who are blood relatives,
but other authorities. including thd courts of Texas, hold the contrary.
in the above cited case of Stringfellow vs. State, 61 S. W. -Rep.,
719. the Court of Criminal Appeals held that because the juror
Hanks and the deceased i\onkhouse had married cousins, the former
was disqualified by the relationship thereby created from sitting on
the jury to try the defendant for killing Monkhouse.
Yours very truly,
R. M. ROWLAND,

Assistant Attorney General.
ANTT-NEPOTISM LAW.
Parties, the wives of whom are second cousins, are related by affinity within
the prohibited degree under anti nepotism law.
ATTORNEY GENERAL'S DEPARTMENT.

AUSTIN. TEXAS, January 22, 1909.
nor T. 31. Campbell, Capitol.
DEAR SIR: You state that your wife and the wife of Mr. T. E.
Durham are second cousins, and you ask whether or not, in the

Govrt
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opinion of this Department, you and said T. E. Durham are related
to each other by affinity within the third degree.
Replying, I beg to say that under the rule of the civil law you are
not. so related, but under the rule of the common law which has
been approved and followed by the courts of Texas, you and Mr.
Durham are related by affinity within the third degree.
Page vs. State, 22 Texas App., 557.
Bouvier's Law Dictionary, Rawle's Revision, p. 400.
Truly yours,

W-m. E. 1HAWKINS,

Office Assistant Attorney General.

CONRTRITCTION OF LAWS-ANTI-NEPOTISM LAWL
TEACHER, TRUSTEES.
A trustee may, without violation of the anti-nepotism law, vote for his
brother's wife's s-ister as teacher.

ATTORNEY GENERAL'S DEPARTMENT.
AUSTIN, TEXAS,

May 30, 1910.

Mr. C. F. H. V. Blucher, Corpus Christi, Texas.
DEAR SIR: We have your letter of the 28th instant in which you
submit the following statenient and question:

"I am one of the trustees of the, Corpus Christi Independent
School District, and on next Thursday we will elect our teachers for
the ensuing year. One of the applicants for position as teacher is
the sister-in-law of my brother.

Would her

relationship

to

me,

through my brother, debar her under the anti-nepotism law from being elected by our board as a teacher for our school?"
You are advised that the law recognizes a relationship by affinity

between your brother and his wife's sister and between you and
your brother's wife, but not between you and the sister of your
brother's wif e.
We beg to make the following quotations from first Words and
Phrases Judicially Defined, title "Affinity," pages 246 and 247:
"There is no affinity between the blood' relatives of the husband
and the blood relatives of the wife, and hence a judge who is a
brother of the husband of the sister of a petitioner is not disqualified
to take action in the cause by reason of affinity. Ex parte Harris,
7 South, 1, 2, 26, Fla., 77, 6 L. R. A., 713, 23 Amer. St. Rep., 548."
"There is no affinity between the husband's brother and his wife's
sister, which is called by the doctors affinitas affinatis, because then
the connection is formed, not between one of the spouses and the
kinsman of the other, but between the kinsmen of 'both. Chinn vs.
State, 26 N. E., 986, 987; 47 Ohio St., 575. 11 L. R. A., 630."
"Relationship by affinity does not extend to the nearest relations
of a husband and wife so as to create a mutual relation between them.
The consanguineous relations of relatives by affinity are not related at
all. Thus the sister of a man 's wife is not related by affinity to that
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man's blood relatives. Oneal vs. State, 47 Ga., 229, 248: Hume vs.
Commercial Bank, 78, Tenn. (10 Lea) 1, 2, 43 Amer. Rep. 290;
Blodget vs. Brinsmaid, 9 Vt. 27, 30; Ex parte Harris, 7 South, 1, 2,
26 Fla. 77, 6 L. R. A., 713, 23 Amer. St. Rep. 548: Higbe vs. Leonard,
1 Denio 187; Paddock vs. Wells, 2 Barb. Ch. 331, 333; Doyle
vs. Commonwealth. 40 S. E., 925, 926, 100 Va. 808: Waterhouse vs.
Martin, 7 Tenn. (Peck) 374. 389; North Arkansas & W. R. Co. vs.
Cole, (Ark.) 70 S. W., 312, 313."
To the same effect is the decision of the Supreme Court of Texas
in the case of Johnson vs. Richardson, 52 Texas, 481. where it was
held (but without any discussion of the point) that the fact of the
sister and the niece of a juror being the wives of two of the brothers of a party to a suit would not disqualify the juror to sit in said
ease.
Therefore, we hold that it will be no violation of the statute
against nepotism for you and the other members of the board of
trustees of the Corpus Christi Independent School District to elect
as teacher the sister of your brother's wife if you see fit to do so.
Yours very truly,
R. 1. ROWLAND,
Assistant Attorney General.

CONSTRUCTION OF LAWS-ANTI-NEPOTISM LAWSPEAKER OF HOUSE.
Speaker comes within inhibition of said law. Member of House may not
vote in selection of applicant for position when such applicant is re-

lated to him within the prohibited degree, but members who are not so
related to said applicant may elect him.
ATTORNEY GENERAL '

DEPARTMENT.

AuSTIN, TEXAS, July 5, 1910.
Ilon. Johna Marsiall, icrman, Texas.
DEAR SIR: I am in receipt of your favor of the 27th ultimo from
which I quote as follows:

"Please render me an opinion Wvith reference to the employment
of relatives of the moinbrs of the House and Senate in the capacity
of pages, clerks or stenog-raphers.
"Especially with reference to the appointment of the members'
sons as pages. Is not this a violation of the Nepotism Act ?
"If it is not, it should be, and I will appreciate a full construction of the law along this line, as I think it unwise to have the members of the House have their boys in the service.
"Would like permission to publish your opinion

if

the

occasion

arises."
Section 1 of the Iaw against Nepotism, as amended by the Acts of
1909. page 85, is, omitting such parts as are unnecessary to be considered in connection with the present question, as follows:
"Sec. 1. Subject to the exceptions set forth in Section 4 of this
Act, it shall hereafter be unlawful for any officer of this State, or for
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any officer of any district * * * or for any officer or nember of
any State, district, county, city, school district or other municipal
board

* * *

created by or under authority

of

any

general

or

special law of this State, to appoint, or to vote for or to confirm. the
appointment to any office, position. clerkship, employment or duty,
of any person related within the second degree by affinity or within
the third degree by consanguinity to the person so appointing or so
voting, or to any other member of any such boaird of which such
person so appointing or voting may be a member, when the salary,
fee. wages, pay or compensation of such appointee is to be paid for.
directly or indirectly, out of or from public funds or fees of office
of any kind or character whatever.
Following is a copy of Section 2 of said Law:
"Sec. 2. The inhibitions declared by and set forth in this Act shall
apply to.and include the Governor, Lieutenant Governor. 'peaker
of thr HoiUse of Representatives, Railroad Commissioners, heads of

Departments of the State Government. Judges and members of any
and all boards and courts established by or under authority of any

general or special law of this State, mayors, commissioners, recorders,
aldermen. ind members of school boards of incorporated cities and
towns. public school trustees, officers and members of boards of managers of the State University and of its several branches. and of the
various State educational institutions and the various State eleemosynary institutions and of the penitentiaries; but this enumeration is

not intended or shall not be construed or held to exclude from the
operation and effect of this Act any person included within its general provisions."
The Speaker of the House of Representatives is. of course, a State
or a district officer and as such is forbidden by said law to appoint
to a public position or clerkship anyone who is related to himself by
affinity within the second degree or by con;anguinity within the
third degree. A member of the House of Representatives is a district
officer and as such is forbidden from appointing or voting for the appointment or confirming the appointment of any person who is re-

lated to him within the prohibited degree.
This brings us to the question of whether or not there is any proiibition in this statute against the Speaker appointing some one not
related to himself but related within the degrees mentioned to some
member of the House: and whether or not this law prohibits the
member of the House from employing some person not related to the
members voting for the emaployment but who is related within the
degrees mentioned to some other member of the same body who does
not participate in the vote or action by which the employment is
made. The only prohibition found in the law against an officer or a
member of a body appointing or voting for any person not related
to him but related to some other member of the same body is confined to such action on the part of an officer or member of some State
hoard or other board mentioned in the law or a court. It is clear
that the House of Representatives cannot be denominated a court.
and we have failed to find any legal warrant for holding that it
comes within a definition of a "boar'd" as that word is employed in
this statute. Therefore, we are compelled to conclude that it would
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not be a violation of this law for the Speaker to appoint some one not
related toh imself, but related to a member of the House, nor for
the members of the House to elect some one as an officer under said
body who is not related to any member participating in his employmelt but is related within the degrees mentioned to some other memher of the House who takes no part in his employment.
Yours very truly,
JEWEL P. LIGTFOOT,
Attorney General.
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A NTI-T

$T-R EPORT OF ATTORNEY GENERAL IN RE
AMERICAN BOOK COMPANY. AT INSTANCE OF
STATE TEXT BOOK BOARD.
ArrouT-s U-:NN.LL

Ion. T. M1. Campl)(l,

(

r rnor, id

DEPART.1ENT.

AUSTIn. TEXAS, May 1. 1908.
Cia(rima
latc T.rl Book

Ilard,'.11(ti,0T01'
Mr Dvixut

1 heI to submit herewith our report in pursuance
a reolut ion psse(l hy the 'i-ate Text Book- Board February 25.
1908. retiesting- that the Attorney General "make a thorougLi. full
and complete investilgation of the question as to whether the said

.(

Amerivan look Comiipany he a trust, and that said Attorney General
mIIake Is repot on same to the Governor as Chairman of this Board.
(overnor at the earliet
*wich
penlticable nminwiit. and not later than May 1st, 190S.

saidl reporot to he mnude and tiled with the

saiul report shall show the extent of the investigation made, the resit and i the findings and opinion of the Attorney General thereon
You '1e respeetfilly advised that on aceount of the fact that the

Xttoler
of

eneral was atively eiigaged in representing the interests

tIhe State before the Supreme Court of the United States in certain

iiportalit itiuation durinu' the period of this inquiry, he was unaile
to enguae in a personal investigation of this subject, and inamuneh
as the subject inatler thereof being within the province of my duties.
the Attorney General directed that I make an exhaustive investigation and report the results to Your Excellency in accordance with
the reqiuest of the Board. The report would have been filed on -May
1st. but the decision of the Board to adjourn until May 18th before
taking it up for consideration allowed me to titke a few days extra
timie 1(

consider imy report.
EXTENT OF INVESTIGATTON.

On wccount of the pressing official duties which could not be postpouled I \vwas unable to enter into this investigation before April 6th
and the resolutionf the Board requiring the report to be filed hr
May 1st. 1908. ailowed only three weeks which could be devoted to
this work. The investigation was conducted in the city of New
York and the facts herewith submitted were secured from an inspe(:tion of a portion of the records of the American Book Company. New
son & Company and Chas. Seribner's Sons, statements made by their
officers and attorneys. and from agents and officers of other publishing concerns.
Several publishing concerns having niore or less interest in the result of the investiuation vlintarily offered suggestions, but in most
instances they were so( deirous of concealing their activities that

their usefulness to me in securing reliable legal data and information
was practically nullified.
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RESULT OF INVESTIGATION.

The origin and development of the American
Book Companycovers a period of more than a third of a century, when consideration
is given to the establishments that formed the foundation of that concern and mude its -creation possible. Its growth has been marked
by so many ramifications, touching so many of the great publishing
houses of this nation, that a thorough investigation naturally brougtht
many things to my attention while not included within the scope of
the resolution under which I was acting, yet their very nature are
sich as vitally concern the public schools of this commonwealth and
affect the welfare of the edneational interests of the entire country.
Such matters in SOIe resPects also involve the laws of Ihis State,
the -enforcement of which devolves piifon this department. and leads
ine to the conclision that ilY duty to the State. to your Excellenev
and to the interests of public education, demand that such matters as
are pertinent to a proper understanding of the conditions that
exist, and to the administration of the laws enacted to safeguard the
welfare of the puilic schools, should also be inehialed in this report.
in order that they imv receive such consideration as 1heir tenor suggests to the Board is meel and proper.
I will first deal with this subject -enerallY. Tie school hook hursiness has during the past t'wcnvy-five years experienced the same process of development thro ugl consolidations and combinations incident
to the history of many other important industries of this couitry.
This procves has been more or less evident in the career of nearly all
ouse
h
1he large publishing houses. There is seIreely a p
thal does not acarrv on its list books acquired from concerns many
of which were absorhd and elimiated from the field of competition.
Th methods eiiployed by some houses in securing adoptions of
tiheir hooks ha Ve been so notorious, in sonwe oF the States, as to brinrg
the iisiiess into Iuilic reproach.
It is believed that collision an(d fraud haxve in many instances
1ontrolled the adoption in many of the Stats. That soie of the
aluir11cr and supposedly independent houses are controlled either
iindirectlv or through financial obligations to largte concerns is evilent from the facts.
I will explain more in detail hereafter the ienwrnI statement
nboye set forth. and will now procced to a disiussion of the status oF
t he Aierian Book Companiiv.
In order that Your Excellency may properlY jud-e of the conhlisions

reached it is necessary to state sonic of the facts established

which necessarily must include a brief outline of the history of the
A\neriean Book Company.
The American Book Company represents the highest development
that any establishment has yet attained throngh combinations. and
'onsolidations of rival coneerns engaged inthe book business. The
-ources of its development place it practieally in the same relative
jn<ition in the field of its activities that the United States Steel Corpartion. Amalgamated Copper. Standard Oil Company. National
Parking Company and the International Harvester Company bear to
tho trade in their respective lines.
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The elements entering into the structure of the American Book,
Company compel this conclusion, yet, I am not prepared to affirm
that its management has gone to the length of some of the concerns
mentioned in attempting to secure commercial supremacy, nor does
it bear the same degree of reproach among its competitors that is
shared by the Standard Oil Company and such others of like character, nor has it achieved such a monopoly in its line as those mentioned. The spirit of combination has ever been the predominant
force in the development of the American Book Company manifested before and subsequent to its organization in 1890. In 1890
five of the strongest houses publishing school books combined their
school book business in a corporation organized for that purpoe
known as the American Book Company, a New Jersey corporation.
with a capital stock of $5.000.000.
The companies in the combination consisted of:
1. Van Antwerp. Bragg & Co.
2. Tvison. Blakeman & Co.
:3. D. Appleton & Co.
4. Harper Bros.
5.

A. S. Barnes & Co.

The American Book Company acquired all the school book publieations of the first three, both common and high school. and all the

common school publications of the last two companies named for
which stock was acquired in the American' Book Company by certain
stoekholders of each of the five companies entering into the combination.
Prior to the oreanization of the American Book Company the followinp. combinations were effected by companies entering into the

combination:

Van AnuIwerp.

ra u & Co. acquired the school hook business of

two finics, viz:

1.
2.

Jonle' Bros.
Wilson. Hinkle & Co.

Ivison. Bla keman & Co. acquired the school book business of:
Chas. Seribner'

Rons.

A. S. Barnes & Company acquired the business of:
Knight & Co.
Knight & Company had previously acquired:
Potter,:Ainsworth & Company.
Coninencing almost immediately after its organization the American Book Company began to aquire a controlling interest in rival
and competing concerns, and subsequently organized other subsidiary

corporations, as necessity required, which were operated

as

inde-

pen(lent concerns.
Among the conceriis partially or wholly acquired by the American
Book Company. after its organization and prior to 1898. might be

mentioned:
1.

Tainfor Bros.

2.
3.
4.
5.

Werner School Book Co.
Sheldon & Co.
E. H. Butler & Co.
University Publishing Co.
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6.

F. F. Hansell & Bro.

7.

The Standard School Book Co.

GENERAL.

1.19 .

S. D. D. Merrill & Co.
9. The Franklin Publishing Co.
10. The Prang'Educational Co.
The spirit of consolidation had been at work in many of the above
companies prior to their absorption by the American Book Company, as witness:
1. Taintor Bros. absorbed:
(a) Brewer and Tileston.
(b) H. I. Courley & Co.
(c) J. H. Butler & Co.
(d) Taintor Bros. & Merrill.
They also controlled, as agents:
Williams Ware & Co.
A. L. Bancroft & Co.
All the business of Taintor Bros. was consolidated by the Ameriean Book Company with the business of Sheldon & Co. and Taintor
Bros. put out of business.
The Werner School Book Co. had the following history:
The Werner Company absorbed:
Porter & Coates.
The Werner School Book Company absorbed the school book business, in turn, of:
The Werner Co..-and afterwards eoniiired Van Winkle & Co.
F. H. Butler & Co. absorbed:
Cowperthwait & Co.
The University Publishing (o. absorbeId the s-hool book business of:
Lippincott & Co.
The Standard Sehool Book Co. absorbed eertain rights of:
D. D. Merrill & Co.
The stock of many of the companies acquired by the American
Hook Company was secretly held for years. and the several concerns
operated as competing establishnents, notably:
E. H1. Butler & Co.
Sheldon & Co.
The Werner School Book Co.
The Standard School Book Co.
The University Publishing Co.
Franklin Publishing Co.
Prang Educational Co.
In. 1898. owing to the enactment of stringent anti-trust laws in
several of the states and prospective legislation in others the Amerinan Book Company decided to divest itself of the legal title to the
stock in these concerns. It was attempted to be accomplished in the
following manner:
The American Book -Company decided to organize another corporation under the laws of New Jersey, known as the Eclectic Press.
'liey declared a dividend of 4 per cent on their capital stock * of
$3.000.000 amounting to $200.000. This money was used to pay for.
stock in the Eclectic Press. The corporation took the money and
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paid it back to the American Book Company for its printing plant
anld some other property at Cincinnati. The American Book Company then sold to the Eclectic Press its interest in the following
(COmpanies., Viz:
Vniversity Publishing Company.
E. H. Butler & Co.
Sheldon & Co.
Standard School Book Co.
Franklin Publishing Co.
Prang Educational Co.
The Amerienn Book Company received the note of the Eclectic
Pr-ess for $1.800.000 in payment for its stock in said concerns. It
was the purpose of the American Book Company in organizing the
Eclectic Press to have the corporation wind up all the above corporatiois aid put them out of business. They have practically suee(l(ded in their purpose which was accomplished as follows:
Tie Eclectic Press consolidated the business of:
E. II. Butler & Co.-and
Sheldon & Co.. nder the name of
Butler, Sheldon & Co.
They afterwa1rds sold to the Amerian Book Company all the publishing rights of Butler. Sheldon &( Co.. The Standard School Book
Co., Franklin Publishingt Co.. and those three concerns were wound
up and existence ceased.

While the Eclectic Press was closing oiiButler, Sheldon & Co.
The Fra nklin Pu blishing Co., and
The Standard School ]look Co. the Aieriean Book Company was
a lo \win(Tiigt, ip the affairs of the Werner School, Book C'ompany
which was coipleted in January. 1903.
In December. 1906. we fin d the followin ig eom panies remainiun
under the same control:
'Tlhe American Book Co.
The Eelectic Press.
iversit
ublishi
Company.
P~ran Educational Co.
The last three being foi all purposes subsidiaries' of the American
Iook CompaOullny. which company also had close contractual relations
vith the Indiana School Book (onpany.
It was evidently clear to
the manaigers of the Americin Book Co. that the maintenance of tho
several companies mentioned. coupled with the closing out of the
otltcr concerns under its influence and control was illegal under the
laws of many of the States. Therefore, in order to purify its organizal ion of the taint of illegality a process of further consolidation was

decided upon to finally end in complete reorganization, and the incorporation of a new company to hold singly all the business and
property of the consolidated concerns.
Hoping that by this process to eseape the legal consequences of all
former illegal holdings in other coneerns and by reducing their affairs tito the hands of a new corporation to comply with the technical
requirements of law, this decision was then put into effect as follows:
In 1906 a portion of the publishing list of the University Pub-
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lishing Co., including Maury's Geographies, was bought by the
American Book Company. The remnant remaining was purchased
recently by Newson & Co. and D. C. Heath & Co., the capital stock
of the University Publishing Co. reduced to $50,000. It has been divested of all its publishing rights and can no longer compete.
The stock of the Prang Educational Co. was sold to the corporation
itself and merely its note, unsecured, given in payment therefor.
All the payments received by the Eclectic Press for the sale of
these properties were turned back to the American Book Co. as a
credit upon its original note of $1,000,000. practically all of which
were merely paper transactions.
The University Publishing Co.. and thePrang Educational Company being thus eliminated, in December,
1907, the American Book Co. by resolution of its Board of Directors
ordered the organization of a neW corporation under the laws of the
State of New York with the same name, same capital -stock and
other identical features. This was accordingly done and all the franchises, publishing rights and property of every kind and charateer,
real and personal, was transferred to it, and the New Jersey corporation is to be extinguished. Both, however, are existing today and
have permits to do business in Texas..
The New Jersey corporation is filling a State contract for Maury's
Geographies. The New York corporation is seeking t6 contract with
the State for the same book. However, it is quite likely that by the
time the Board considers this report the American Book Co. of New
Jersey will have ended its existence. leaving its successor, the American Book Co. of New York, the owner of the contract with this
State originallv entered into by the State with the, University Publishing Co., as all necessary legal steps to that end have been completed. Therefore, we find that the publishing rights. franchises and
property, both real and personal, tangible and inltan0ible, of a large
number of firms and corporations have been finally ci-bsolidated into
the present corporation recently organized for that s<pecifile purpose,
and out of a total of 3289 publieations now on the aeive list of the
Aicrican Book Company nearly 2000 were aequirc(d 1ivom rival conreins through this process.
The question now prescntd is whether Ibis next corporation is an
ille al concern which cn be held responsible for carrying out illegal
contracts and agreements made by its stockholders and other corporations prior to and subsequent to its organization.
The question has been somewhat complicated by reason of some
tehnical advantages growing out of such reorganization, and it is
bii just to say that the eminent counsel of the corporation, both in
New York and Texas, are sincere in their opinions and belief that
the Company has met the legal requirements of our laws. Their
assumption must rest upon the theory ','thatthe corporation is a
legal entity separate from its stockholders. that in it are vested all
the property and powers of the company. and can only be affected
by such acts and agreements as are done or exeented on its behalf,
by its corporate agencies acting within the legitimate scope of their
powers: that the new corporation not having any connection with any
nther corporation it could not sin."'
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The general proposition that a corporation is to be regarded as a
legal entity, existing separate and apart from the natural persons
composing it, is universally accepted in all cases where the question
at issue is one within the scope of the legal powers of the corporation.
But when the stockholders of a corporation do acts that are ultra
vires, or if the stockholders in conjuction with the corporation, or
acting for its benefit in their personal capacity, engage in an undertaking prohibited by law the legal fiction of a separate entity is abrogated and the act of the stockholders is to be regarded as, the act
also of the corporation for which it is amenable to the law.
The clearest expression to be found upon this point is in the language of Mr. Justice Minshal of the Supreme Court of Ohio in the
case of State ex rel. vs. Standard Oil Co., 49 Ohio Reports, 177.
This was an action to oust the Standard Oil Co. of the right to
be a corporation on the ground that it had abused its corporate franchises by becoming a party to the Standard Oil Trust Agreement. The
defendant answered that the corporation as such did not become a
party to the agreement, but admitted that certain of its stockholders
did transfer their stock to the Trust, but the act was the individual
act of the stockholders for which the corporation was not responsible and could not control.
In treating the fiction that a corporation is a legal entity, existing
separate and apart from its stockholders, the learned Judge in that
case, said:
"Now, so long as a proper use is made of the fiction that a corporation is an entity apart from its shareholders, it is harmless, and
because convenient, should not be called in question; but where it is
urged to an end subversive of its policy or such is the issue, the fiction
must be ignored, and the questions determined, whether the act in
question, though done by shareholders, that is to say, by the persons
united in one body, was done simply as individuals and with respect
to their individual interests as shareholders, or was done ostensibly
as such, but as a matter of fact to control the corporation, and affect
the transaction of its business, in the same manner as if the act had
been clothed with all the formalities of a corporate act. This must
be so, because the stockholders having a dual capacity, and capable
of acting in either, and a possible interest to conceal their character when acting in their corporate capacity, the absence of the formal
evidence of the character of the act cannot preclude judicial inquiry
on the subject. If it were otherwise then, in one department of the
law, fraud would enjoy an immunity awarded to it in no other. "
It therefore follows that when acting within the scope of its
legal powers the corporation may be regarded as a separate legal
entity, but when engaged in an undertaking not expressed in its charter powers or necessarily incident to such powers, and when the
quality of the act is unlawful within itself or is intended to evade
legal responsibility for former acts, then, in that case the corporation
will not be regarded as a separate entity but is clearly chargeable
with all the preceding acts of its stockholders in furtherance of the
common design.
Again, Justice Minshal, 'speaking in the same case, says:
''The idea that a corporation may be a sparate entity, in the sense
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that it can act independently of the natural persons composing it,
or abstain from acting, where it is their will that it shall, has no
foundation in reason or authority, is coitrary to the fact, and to
base an argument upon it, where the question is, as to whether a
certain act was the act of the corporation, or of its stockholders, canitot be decisive of the question, and is therefore illogical; for it may
as likely lead to a false, as to a true result."
Now let us consider the facts and purposes incident to the organization of the new corporation, with a view to determining whether
it, as a corporation, is chargeable with the acts and purposes of the
persons organizing it.

It will be boine in mind that soon after the organization of the
American Book Co. in 1890, at which time five leading houses coinbined their business, that the company embarked upon the policy of
acquiring a controlling interest in rival and competing concerns,
such as theUniversity Publishing Co.
The Werner School Book Co.,
The Standard- School Book Co.,
E. H. Butler & Co.,
Sheldon & Co., and perhaps others, and continued to operate same
as competing concerns: that in 1898 in an attempt to evade the effeet of anti-trust legislation the Eclectic Press, another corporation,
was organized by, the American Book Co. and the stock in all of its
subsidiaries" except the Werner School Book Co., was transferred to
the Eclectic Press for which it merely executed its note.
The instructions given to the Eclectic Press required that concern to put the companies transferred to it out of business as it
could conveniently wind up their affairs.
The Eclectic Press being controlled by the American Book Coinpany was compelled to obey its will, and proceeded to sell to the
American Book Co., its master, the publishing rights and other property of such corporations, the last of its holdings not being disposed
of until 1907. It was then decided by the stockholders controlling
the American Book Co. to destroy that corporation and organize a
new one by the same name, having the same capital stock and to
transfer to it all the property acquired through this process of consolidation and otherwise.
The corporation acquiesced in this determination and entered into
an understanding with its stockholders that it should be done. In
order to prepare itself for regeneration, it divested itself of inany of
its relations with other concerns, and then by resolution of its board of
directors ordered that the American Book Co. of New York should
be organized. This occurred December 10. 1907. On December
23rd. 1907, it was announced at a meeting of the board of directors
of the old company that the new company was organized.
It will not be successfully denied that up to this point many of the
acts of the old company and its subsidiaries were in violation of law.
The old corporation is still in existence unless it has been been fin
ally destroyed within the last few days. We therefore find that
since December 23rd, 1907, the old corporation, the new corporation
and the shareholders and directors of both concerns have been mak-
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ing contracts, agreements and transfers of properties and franchises
from one corporation to another; that it is the purpose and intention
of the new corporation to maintain and carry out all the contracts
made by the old concern or made between the two corporations; that
all the property and franchises that had been illegally acquired or
held by the old company would be held by the new company.

The

salte minds which conceived and executed all the illegal transactions
iicid(ent to the history of the old company are the same minds that
are behind the affairs of the new company.

The new corporation possessing no will of its own, being incapable
of acting independently of the will of its stockholders, the stockholders
being the identical stockholders who consolidated the competing concerns into the old company, then willed its death and the creation
of the new concern, it must follow that such process was incapable
of any power of regeneration, but whatever of taint of illegality corrupted the old organization, was transferred with the corpus of the
property and franchises which were conveyed bodily and undivided
from one holding to the other and the whole transaction became a
contract or agreeniet between two corporations and a body of shareholders, for which said stockholders, directors and the present corporation may be held legally liable.
IE the old corporation was amenable to the law for any of its acts,
its directors and stockholders having a knowledge of and agreeing
to its illegal transactions were also guilty under the law. The stockhldiLers and directors of the new corporation heing the same individuals, if they

icurred legal liability while with the old company,

are still liable, for the statute of lImitation does not run against the

State for oifenses againlst the anti-truist laws, and the attitude of the
new('orolrat ion is that of a new pIarty colming into a

eonspiracy
al ready foried.
The theorY that haviing organ ized an entirely new corporation and
itnsfetrrd to it all the tr)operty of the old, that the new entity
cnnol be aI illegal coiceii is untenable.
This actioii was takeii as the restilt of an agreement between the
old eorporatio n and it, shareholders. which aitreemiteits were after.
wards raIitiled I)Y the new corpimoation and its shareholders byI pro-

'ceding iII acordance with the original plan and puirpose to take over
tio pr'operty and assets of tlie old concern and citrying out all the
agretimntnts incideit to thit oiiniial plan. This action constituted a
obin
liiIatinit hot'tween the two corporations and their shareholders.
In the case of Ford vs. ( 'hilewo Milk Shippers Association, 27 L. R.
0,2. the Suipiiiie
( 'lirt of1 Illinois declared that a corporation
an(I its individial stockholders may in eontrolling it. together with it,
cijvttnte such a Itiust or comt biatiii that will constitute it, with them

A.

alike, znilty. In that eao soe 1500 milk men organized a corporal ion which htan(Iled the mttilk oi all its members, who in each in-

stance were. shareholders in the coiporation.

At the time of the organization of the corporation there was no anti-trust law in force in

that State.
tit o

Subsetiuently n awt was passed prohibiting the forma-

of pool., trusts, etc..

T'his corporation was adju(dze(d ai illegal concern. a trust maintaiied by an illegal combination between the corporation and its
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stockholders. Mr. Justice Phillips, in the course of his opinion, says:
"When the acts of the corporate body are violative of the statute
of the State which would be a misdemeanor which would subject to
punishinent in accordance, with law, such acts are wholly without the
lawful power of the corporation, as the State will create no body with
authority to violate its laws, and when the organization of the corporat( body, or the control exercised by the stockholders in determining the agencies selected for managing its business, the businc-s as thus eonducted, managed and controlled, is against pulblic
poliy. or in contravention of the statute of the State. Such acts
of the corporate body and of the individual shareholders are the

eomibined acts qf all, and the courts are not so powerless that they
nay not prevent the success of ingenious schemes to evade or violate
the law. There can be no inununity to evasion of the policy of the
State by its own creations."
In the (reation of the new corporation the State did not bestow
inuunity upon the stockholders of the old corporation for the illegal
nei.thereofore enacted through the instrument litv of the old corpnrlion. and as one of the purposes of the shareholders in organizin,_ the new concern wa-i to destroy legal liability for former transI ssiolis, to that extent the purposes of its organization and the hjeets sought to be aeeomplished were illegal and. unauthorized by the
laws noverning the creation of corporations, and was not a purpose
which a corporation nay include in the scope of its powers.
I- is a well settled rule that where a corporation, either directly or
indirectly. identifies itself with and unites in carrying out an agree_
lonent. uiidcrstanding or purpose the performance of which is injurious to the public or unauthorized by the powers conferred upon it.
Iten(Is
against the law of its eleation and forfeits all
it tihreby
richts lo its franchises and judginent of ouster iay be rendered
against it.
l'eople vs. N. R. S. R. Co., 121 N. Y.. 626.
People vs. N. R. S. R. Co., 54 Hun.. 386.

State vs. Pa. & 0. Canal Co.. 23 Ohio St.. 121.
An individual who offends against the law cannot escape the consequenees of his unlawful act by changiiig his name.

Likewise an

aggregation of individuals operating through the instrumentality of
a corporate entity cannot escape the consequences of their transgressions by changing the name of their entity. It is the same aggregation of individuals in each case. While the effect of such a change
av abate the cause against the old corporation as such, yet the new
corporation is liable for carrying out the agreements for the time
expired since its creation, and the stockholders for the entire period
helrore and since covered by such unlawful acts. But if for any reason any doubt should exist as to the foregoing conclusions, other
facts equally important will sustain the opinion reached, among

hiich may be mentioned the following:
The stockholder owning a majority of the stock of the new Aierican Book Co. also own a majority of the stock of the Eclectic Press.

The Eclectic Press is a corporation of even more extensive charter
powers than the American Book Co., possessing the right to publish
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books and do every act necessary to make it a competing concern with
the American Book Co., but by reason of its control and domination by both the old 'ind new book company it has never been permitted to exercise its power in that direction, but has actually been
employed as an instrument to destroy competition between the book
companies and the other subsidiary companies acquired by the American Book Co. This clearly violates the anti-trust laws of this State.
Again, the American Book Company sustains certain contractual
relations with the Indiana School Book Co. that do not meet the
sl)irit of our laws.
The American Book Co. also has an exclusive contract not to publish any other Latin granmar in competition with the one now on
their list, whihc is also not permitted under the laws of this State.
There are other pertinent facts which might be mentioned, but I
deem it unnecessary for the purposes of this report to extend its
|Length further on this phase of the question.
It is my opinion that the foregoing facts will exclude the American
Book Co. from the right to do business under the laws of this State,.
and while some of the things complained of may not violate the laws
of other States, yet if it can be said that a concern may pursue a
career such as marks the history of the American Book Co., and after
years of secret alliance with supposed competitors, and after
iheir final destruction through its will, many of which doubtless would
have renlained active competitors in that business, it can escape legal
and moral responsibility for such acts by merely going through the
form of seciurin- a new charter for its, business, then indeed do the
people stand helpless before the predatory aggression of corporate
ingenuity.
ADDITIONAL STATEMENT.
I eonsider it mv duty to
Americann PIublishers'

call your Excellency's attention to the

Association, an organization embracing ninety-

five per cent of the business of the trade in literature and fiction. The
ob.jects of this association were to adopt a net price systemf for all
copyright books published or controlled by any member of the association. and to maintain such prices. The association undertook to fix
the prices both at wholesale and retail and agreed not to furnish or
sell any dealer who failed to maintain such prices.
They also orizanized what is known as the American Booksellers'
Association, an organization of dealer. in books, which co-operated in
earrving out the purtposes of the Publishers' Association. The president of the Publishers' Association, until recently, was Mr. Charles
Scribner's Sons. and the headquarters of the association is opposite
their place of business, 153 Fifth avenue, New York.
Tlhe followinor publishers who submitted bids in Texas at the recent adoption are memberms of that asosciation:
Charles Scribner's Sons. New York.

D. Appleton & Co.. New York.
Houghton, Mifflin & Co., Boston.
The McMillan Co., New York.
Little. Brown & Co.. Boston.
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Longmans, Green & Co., New York.
In February, 1904, the association was declared to be an unlawful
combination in restraint of trade under the laws of New York by the
highest court in that State in the case of:
Isador Straus vs. American Publishers Association et al.
Their agreements were also held to be violative of the Sherman
anti-trust act by the United States Circuit Court, February, 1905, in
two cases:
Bobbs-Merrill Co. vs. Straus et al., 139 Federal Rep., 155.
Chas. Scribner's Sons vs. Straus et al., 139 Federal Rep., 193.
In 1907 the association made some modification in their printed bylaws; nevertheless the organization and membership are still maintained.
I also discovered during my investigation that the connection between the American Book Co. and the University Publishing Company that a very close relationship existed between Newson & Co.,
who were awarded the contract for language and grammar at the recent adoption. and the president of the University Publishing Co..
Mr. C. L. Patton.
For the last several years Mr. Patton held the controlling interest
in the University Publishing Co. in his name for the use and benefit
of the American Book Company. Newson & Co. recently purchased
the publishing rights for a large list of books from the University
Publishing Co. Newson & Co. and the University Publishing Co.
occupy the same offices at 27 West 23rd Street, New York. They
have the same telephone number.
Mr. J. W. Manson was, until recently, the secretary and treasurer
of both companies at the same time and a stockholder in each comnpany until January 18th of this year, when he sold his stock in the
l'niversity Publishing Co. in order to be qualified to make the oath
required by the Text Book Board. He sold his stock to Mr. H. C.
Dukeshire. his brother-in-law, who resides in the same house with
himself in Brooklyn.
The Beuhler Gramniar, published by Newson & Co., and adopted
in this State, was acquired by Newson & Co. from the American Book
Co. Many of the books submitted in Texas were secured from other
publishers, notably the King's geographies offered by Scribner's,
were acquired frpm the Lothrop Publishing Co. of Boston. The
Morse readers offered by Silver-Burdette & Co. were acquired from
the Morse Publihsing Co. Many other transactions of the same un-ture by other publishersinight be cited.
The most important matter outside of the investigation of the
American Book Co. which came to my attention and which I feel it
my duty to call to your attention is the method employed by some of
the book concerns in evading the anti-trust laws of the several States.
It is accomplished by the agents in the field pooling their interests
by means of . . . . which the business is divided, a slate made and
the parties in the pool uniting their strength in securing the adoption
of books represeited in the pool. These methods were employed in
several recent State adoptions, notably in Montana and Kansas. In
Montana the scheme was exposed in an open meeting of the board by
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the Superintendent of Public Schools of Helena, who was a menber of the board. In a letter relating to the episode he said:
A plan of camliaign was temporarily attempted here and came
to light which made it necessary for our commission to hew the line
and to discard the books which had been 'slated' for adoption. by the
people who were trying to 'pull off the deal.'
Moine of the same agents operating in Montana were active in the
recent adoption in this State, and some of them secured contracts.
The text book law provides that the State may cancel contracts for
fraud or collusion upon the part of either party'to the contract, or any
person, firm or corporation, or their agents. The law authorizes the
Attoriey General to bring suich suits..
You are respectfully alvised that I am instructed by the Attorney
Oeneral to say that he will in due time file suits for the cancellation

of such contracts as in his judgment may have been secured through
fraud or collusion.
We have therefore considered it proper to bring this matter before

your Excellency in this report for the information of yourself and
the Text Book Board for such consideration as may be deemed proper
and for such action as you may desire to take. The operations of
some of these parties in other jurisdictions have been reprehensible
and the methods enpoly\ed to secure adoptions are far front commendable and will meet with your Excellency's condemnation. No
cause has excited a deeper interest than our public schools. Next in
importance to the selection of proper teachers is the selection of the
best text books. The founders of this State bequeathed to the cause of
education a domain equal in extent to an empire. No people ever
bestowed a more munificent endowment upon unborn generations or

left to posterity such a heritage, a perpetual guaranty of enlightenmeit throughout all the generations of the earth.
Time fact tha.t many of the publishing houses have not scrupled to

employ in other states the most questionable means in securing adoption of their books, methods that resolve the selections into a species
of favoritism, that eliminates merit, will challenge the careful consideration of your Excellency and those interested in safeguardingthe

welfare of the children of Texas.

When such influences are em-

ployed in the selection of looks and demoralizing agencies are thus
directed at the very foundation of educational institutions, and are

thereby brought within impressionable range of the child mind. well
may it behoove constituted authority to impose a strong arm into a
situation fraught with such consequenees to the future of the State
anld nation.
Respctfnlly submitted,
JEWEL P. LIGHTFOOT.
Assistant Attorney General.
Conluisionls approved )v
R. V. Il)\inesx.
A\ttornerv (encralI.
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LABOR UNIONS WITH MERCHANTS.
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OF

GENERAL'S DEPARTMENT.

TEXAs, August 3, 1909.
Mr. L. B. Brcu-ster, President Sherman Retail Clerks' Union, Sherman, Texas.
MY DEAR SIR: The Supreme Court of the United States having affirmed the judgment of the courts of the State of Texas upholding
the constutionalitv of the anti-trust laws of this State and the validity of Chapter CLIII of the Acts of the Legislature of 1899, the same
being "An Act to protect working men in the right of organization
and the purposes thereof," I will now pass upon the question subinitted by you relating to the legality of the contract which your
union has made with certain merheants in the city of Sherman.
It has been the uniform custom of this Department not to render official opinions upon questions, when similar questions, or the statutes
upon which they depended for their validity, were pending before the
courts for adjudication, hence the necessary delay in responding to the
question submitted by you.
The contract in question. in substance, provides that the union shall
lease to the merchant a "union store card," and to advise all local
labor organizations of the city of such action, for and in consideration
of which the merchant agrees not to employ any except members of
such union, or such as will within a certain period of time become
AuSTIN,

members of such union. and the merchant further agrees to close his
place of business on certain holidays and at certain hours in the evenYou desire to be advised whether such a contract violates the antitrust laws of Texas.

You are respectfully advised that Chapter C1LI of the Acts of 1899
provides as follows:
"Section 1. Be it enacted by the Legislature of the State of Texas:
That from and after the passage of this act it shall be lawful for any
and all persons engaged in any kind of work or labor. manual or mental. or both, to associate themselves together and form trades unions
and other organizations for the purpose of protecting themselves in
their personal work, personal labor and personal service in their respective pursuits and employments.
"See. 2. And it shall not be held unlawful for any nember or memnhers of such trades minion or other organization or association, or any
other person, to induce or attempt to induce by peaceable and lawful
means. any person to accept any particular eiployment. or quit or relinquish any particular employment in which such person may then be
engaged, or to enter any pursuit, or refus, to enter any pursuit, or
quit or relinquish any pursuit in which such person may then be engaged: provided, that such member or members shall not have the
right to invade or trespass upon the premises of another without
the consent of the owner thereof.
"See. 3. But the foregoing sections shall not be held to apply to any
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combination or combinations, association or associations of capital, or
capital and persons. natural or artificial, formed for the purpose of
limiting the production or consumption of labor's products, or for any
other purpose of restraint of trade; provided, that nothing herein conlained shall be hld to interfere with he tcrms and conditions of pricale contract with rr(lard to thc time of service, or other stipulations
)(tucen cniployrrs awl
iployes; provided further. that nothing
herein contained shall he construed to repeal, affect or diminish the
force and effect of any statute now existing on the subject of trusts,
conspiracies attnainst trade, pools and monopolies."
By the express terms of this statute in section three the Legislature has exempted from the provisions of law, contracts "with regard to the time of service. and other stipulations between employers
and employes.'
The Court o f Civil Appeals of the Third Supreme Judicial District, in the able and well considered opinion of Judge Key, in the
case of the State vs. Waters Pierce Oil Co., 106 S. W.. 918, held that
the above statute did not create any exemptions in our anti-trust
laws.
1'tder t his decision, which was affirmed by the Supreme Court of
the Vnited States, it follows that this statute and the anti-trust laws
are in consonance. The above statute authorizes contracts between employers and eiiuployes relative to time of service and other stipuloThe conitraet does not attempt to fix or affect the prices of coiiniodities to be sold, does not attempt to affeet competition in the sale

of goods, it is not an agreement or contract between two or more merchants who might be competitors.
We are, therefore, of the opinion that the contract submitted does

not violate the anti-trust laws of the State of Texas.
Yours very truly,
JEWEL P. LIGHTFOOT.

Assistant Attorney General.

C(ONSTI'CTl)N OF LAW--ANTT-TRUST-SUNDAY LAWAUREEM1ENT BETWEEN BREWERIES
AND WIH)LESALE BEER MEN.
An agreement between breweries and wholesale beer agencies not to sell
beer to any one guilty of violating the Sunday law, or one who is charged
with violating said law, until said charge has been acted upon by the
grand jury or the courts, is in violation of Sub. 1 of Sec. 3 of the anti-

trust laws of this State.

ATTORNEY (,ENERA1.'s

DEPARTMENT.

Mlrl. It. 1[. Perntt, hif of Police, Galveston. Texas.
Di:.ui ita: We are in receipt of yours of the 2Ath, from which I
(luote til folbwim' haume

:
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The breweries and wholesale beer agents doing business in Galveston are willing to lend their assistance in enforcing the Sunday
law here by mutually agreeing between themselves, in writing, that
they will not sell or supply either keg or bittled beer to any one
operating under a license in this city who may be arrested for violating the Sunday law and will discontinue the sale of same, either
directly or indirectly. to such person, until the char'e aainst him

has been acted upon and disposed of either by the grand jury or the
courts. ",
You desire to know whether such an agreenient and acting jointly

under it would violate the anti-trust laws of the State of Texas.
You are respectfully advised that Subdivision 1 of Section 3 of the
anti-trust laws of this State provides, among other things. as follows:
"That either or any of the following acts shall constitute a conspiraey in restraint of trade:
1. Where any two or more persons, firms, corporations or assoeiations of persons who are engaged in * * * selling any article of
into an agreement or understanding to
merchandise ***enter
refuse to * * * sell to any other person. firm, corporation or assoelation of persons, any article of merchandise
This lanuuagze is plain and unaibizguous. and prohibits persons
engaged in the sale of any article of inerchandise from making any

agreement or reaching any understanding with their competitors that
they will not sell to any other person. The statute makes no excep!liols und(1er which such an an-eenwt miaht be lawfully ma de. Aeain.

the licensed dealers have a legal right to sell their goods on the six
(aYs of the week. excluding Sunday. They have a richt to purchase
inods for sale on such days and any agreement or understanding to
refuse to sell to sneh persons on such days would undoubtedly vio-

late the provisions of our laws. However audable the motives actuatine the parties concerned. the policy of the law is that the courts
and not individuals shall punish personis for viola tin the criminal
laws of the State.
In a former opinion of the Attorney (,eneral delivered in August.
1908, it was held that the breweries and aents of breweries might
make a lawful agreement not to sell their goods to perosus to be
resold by them within prohibited territory defined by the ordinances
i the eity of (hlveston until such ordinances could be tested in the
emnrts. In that ease the beer was intended for sale in a prohibited

I rritorv in violation of law. The persons purchasing same had no
lettal right to sell it on any dor within the limits of the territory for
which the purchase was made, and havin' prior knowledge of the
fect that the persons intended to make sales in violation of laiv in
a territory where they were not authorized to sell, it was held that
such an agreement was not violative of the anti-trust laws.
But in the case now presented the dealers propose to suspend all
sales. either directly or indirectly, to any person who may be arrested for violating the Sunday law and to refuse to sell to such per,on until the charze against him has been acted upon and disposed
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of either by the grand jury or the courts. Under such an atgreenient
a person may be depirved of the right to purchase for many ionths,
and upon final trial of the case establish his innocense.
The licensed dealer, as aforesaid, has the legal right to purchase
and sell such goods on the six working days of the week. The agreement would operate to prevent him from purchasing supplies during
the period when he may lawfully sell, which clearly violates the provision of law above set forth.
If the bweweries and agents desire to co-operate with the city authorities in suppressing violations of the Sunday law they may legally
do so without any agreement or understanding such as is proposed.
Where they have information that the law is being violated by one
of their patrons there is nothing in the law to prevent the brewery
from refusing on his own initiative and responsibility to sell goods to
such person, but the law will not permit any agreement between

out of the agreement which constitutes the offense and which is prohibited by the law.
Yours very truly.
JEWEL P. LIGHTFOOT,
Assistant AttorneY General.

CON'STRCTION OF LAWS-ANTI-TRUsT LAWS-CORPORATI ON21ENRG ER OF INSURANCE COMPANIES.
Merger of two foreign fire insurance companies, each of which has heretofore been granted permit to do business in this State, is unlawful, and
Commissioner should refuse to grant new certificate to consolidated
company.
\TTO(E
GTENERAL'S -DEPARTMENT.

Ion.

il/lican E. It arkins.

AURTIN, TEXAs, July 19. 1910.
Commissioner of InsuIrane tand Bankin)

Capitol.
DE.\aR ;ii: Sonle time since you submitted to us the following
sidloemnt and query:
The Fidelity Fire Insurance Company of New York, N. Y., and
the Phenix Insurance Company of Brooklyn, N. Y., were each organized under the insurance laws of the State of New York and for the
last several years each has been granted a certificate of authority
notliorizinie it to transact business in this State.
"On the 25th day of January, 1910, said companies entered into an
areenient which is hereto attached, whereby said corporations were
imerged and consolidated, the name of the corporation formed under
said merger and consolidation being 'Fidelity-Phenix Insurance Company of New York.'
I" nder the anti-trust laws of Texas does sneh consolidation constitute valid and sufficient reason for now refusing to such new corporation a certificate of authority to do business in this State ?"
Replying to same, we wish to say that Chapter 94 of the General
Laws of 1903 defines a trust as follows:
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"Sec. 1. That a trust is a combination of capital, skill or acts by
two or more * * * corporations * * * for either, any or all of the
following purposes: 1. * * * To create or carry out restrictions in the free pursuit of any business authorized or perimitted by
the laws of this State. 2. To fix, maintain, increase or reduce * * *
the cost of insurance. 3. To prevent or lesson competition in * * *
the business of insurance."
Section 2 of said act defines a monopoly in the following manner:
"That a monopoly is a combination or consolidation of two or more
corporations when effected in either of the followin methods: 1.
When the direction of the affairs of two or more corporations is in
anv manner brought under the same mauagenent or control for the
pulirpose of producing. or where such common management or control
lends to create a trust as defined in the first section of this act."
These are probably the only provisions of our anti-trust law which
:re pertinent to the inquiry made.
It appears from your letter that the Fidelity and Phenix Insurance
Companies, both organized under the insurance laws of the Statte of
'ew York. have been transacting a fire insurance business in this
State for several years past under certificates of authority from
your Department. The effect of the consolidation of these two

companies and their merger into a new corporation is to withdraw
the activities of said companies as independent and competing concerns in the transaction of the business of fire insurance in this
State. The further effect of such consolidation and merger. if the
new compaiy be -ranted a certificate of anthority, is to pool the
interest of the hitherto independent and competingf companies in the
field of fire insurance in this State.
It is true that at the time of the said nerg'er and consolidal ion
the practical effect of the act of the Thirty-first Legislature, connonly known as the State fire rating lIw. was to obliterate competition in the matter of charges and collection of premiums on fire
insurance, and it might be argued that the said action of the two
insurance companies named, in forming the new corporation, could
not be deemed to havP had the purpose or effect of affecting or lessening competition in such business or of creating restrictions in
the free pursuit thereof, or of fixing-. maintaining, increasing or
r'educing, the cost of insurance. U'nder the decision of our Suprene
Court in State vs. Shippers Compress Conpany. 95 Texas. 603, it
must be conceded that this argumenit is entitled to some weight, but
we do not consider that case as decisive of the question here presented. Indeed, we know of no authoritative decision of this or any
other State, nor of any Federal decision, which affords a conclusive
answer to your question. The matter is one of much doubt, and
we do not feel prepared to advise you to grant a certicate of au-

thoritv to do business in this State to the "Fidelity-Phenix

Thsur-

anee Company of New York." as it is by no means certain that our
courts would not hold illegal the transaction of fire insurance in
Texas by such new corporation, under and in pursuance of the
ag'reement made by the two insurance companies and under and in
pursuance of the merger and consolidation resulting from such
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Upon the contrary, we are of the opinion that the said
action of these insurance companies affords valid and sufficient reason for your refusing the new corporation a certificate of authority
to do' business in Texas. If thereby the new corporation feels a,grieved and considers that the agreement, merger and consolidation
referred to does not authorize you to refuse this certificate, it has
an easy and adequate remedy and may apply to the courts for redress. This suggestion is made in view of the conceded doubtfulness
of the question.
We return herewith the agreement and charter submitted to us.
Yours very truly,
War. E. HAWKINS.
-;istanit Attorney (1eneral.
areeient.

Digitized from Best Copy Available

OPINIONS CONSTRUING ANTI-PASS LAW.

Digitized from Best Copy Available

A NTI-PASS LAW.
Railway company can not legally furnish free transportation to employes of
its contractors who make uniforms for its trainmen, not being bona fide
efiiployes of railway company.
.TTRNEYixi:)

(;ENE1?LL 8 DEPARTMENT.

AUSTIN. TEXAS, April 19, 1909.
Hon. .1Illison .llay/ield. Chairni Railroad .Commission. Capital.
DEAR SIR: TVe are in receipt of yours of the 13th inst., enclosing cop\ of letter addresse(d to you by W. B. Drake. vice president
and general nmngier of the St. Louis, San Francisco and Texas Railway Company. submittinz a question under the Anti-pass Law. Mr.
Drake desires to know whether a railway company may furnish free
Iransportation to the emplove, of its eontraefors who make uniforms
for its trainmen.
It is our opinion that such persons are not bona fide employes of
rjilway eompanies within the nieaning of the Anti-pass act of this
state.

It

appears fromn

a quotation in

'Ir.

D~rake's letter that the

Interstate ('omnerce Commission published a ruling on March 2.
1909. wherein it was held that a railroad company could grant free
transportation to the employes of persons contracting to furnish railroad comlpanies' employes with uniforms without violating the net
of( Congress coiiionly known as the Hepburn Act. Whether the
above leeision was eorreet uni(der the act referred to. it is not necesSM r, for us 1o eonisider. We do iol think that our statute is subject
to sich

onst rurt ion.

It .hia heeni held that the tern "employs" indicates persons
hired to work for waues as lie employer may direct and does not
embhrare the e;se of the employment of a person carrvinr on a distilnet trade or en11i-i
to performni services independent of the control
of0 ithe em ploy i.
Sei ('a ifield vs. Lang. 25 Federal. 128. 131.)
I the ease of Vanee vs. Neweombe. 132 United States. 22. the
Supreme (ourt of the United States held that an "employe" is a
person hound inl some degree at least in the duties of a servant and
not a mere eontractoi bound only to produee or eause to be produced
a uertain result. To the same effeet see Tod vs. Kentucky -nion
HY. Co., 52 Federal. 241: 18 L. R. A.. 305.
In the ease of Ney vs. Dubuke & R. C. Ry. ('o., 20 Iowa, 347. it
was held that "enploye". as used in a statute requiring the payment
of the eiployes of the railroad, refers to condietors, agents. superin
iendleits. those engaged in operating the road. and the like, and not
to contraetors oi

personls building or construeting the road bed or

laying down the ties and rails. To the same effeet see Foley vs.
Chiego.'Rock Island & Poeific Railway Company. 21 Northwestern.

124.
Yours very truly.
J.LS. D. W.LuuTH .
Assistant Attorney General.
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CONSTRUCTION OF LAWS-ANTI-PASS LAW-RAILROADS.
A contract between a railroad company and a contractor under which contractor undertakes to. furnish meals for his employes working upon
the railroad, the railroad company furnishing boarding cars free of
charge and furnishing transportation for the contractor and his employes is in violation of the anti-pass law of this State.
ATTORNEY GENERAL'S DEPARTMENT.
STATE OF TEXAS.

AUSTX. TEXAS, Septellber 1S. 1909.

Men ssrs. Terry, Cavin & Mills, Galveston, Texas.
ENTLEMEN : We have delayed answ(iring your Itter of the Sth
inst., because of the importance of the question involved and the
consideration due it:

In said letter you say:
"A railway company can not secure men to work along the line of
the road without in some way providing a method by which the men
can secure meals. It has been the custom of the railway company to
make a contract with some contractor, under which, in substance.
the railway conmpany supplies boarding cars which are moved up and
down the line of the road as may be required and under which the
railway company carries, without charge, the supplies of the contractor used in supplying the men with meals and furnishes transportation without charge to the contractor and his employes and furnishes to the contractor, without charge. the necessary water, ice and
fuel. On the other hand. the contractor undertakes to furnish wholesome meals to the men for a certain amount per week. Of course the
price that the contractor charges for the meals is figured in part on
the free service as above indicated which he receives from the railway
company and so in effect this free service is furnished to the employcs
of the comlpanv who no doubt to some extent consider the amount
which they have to pay for meals in determininI' what charges they
are willing to work for.
'We had in effect a number of these contracts when the antipass law took effect, which of course. under the decilion of our
Supreme Court. must he complied with. We. however, now reach
the point where it is necessary to make some new contracts. and
we will be obliged for the opinion of the Attorney General's Department on the point whether such contracts are prohibited b
the anti-pass law."
It is our opinion that a contract such as the one referred ,to
above would be in violation of the anti-pass law. It can not he upheld upon the theory that the free services would be a part of the
consideration of the contract, because the anti-pass law provides that
none of the companies embraced within its provisions shall sell any
.transportation for anything except money.

The contract could be sustained if it could be held that the conltractor -and its employes would, in effect, be employes of the rail-

road company but this we think they would not be, should the contract he entered into. An employe is a person bound in some dezree
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at least to the duties of a servant of the employer and whose services
airo preformed under the direction and control of the employer. It
has been held that the term "employes" indicates persons hired to
work for wages as the employer may direct and does not embrace the
case of the employment of any person carrying on a distinct trade or
calling, performing services independent of the control of the employer. See Campfield vs. Lang, 25 Federal, 128-131;.Vance vs. Newcombe, 132 U. 8. 22.
In the latter ease the plaintiff having contracted with the company
to erect certain telegraph wires on the company's poles and furnish
the labor of himself and others in doing the work claimed a priority
lici under a statute of Indiana, which gave a lien to employes of
eroporations.
The Supreme Court said:
It seems clear to us that Vane was a contractor with the company. and not an employe. within the meaning of the statute. We
think the definition pointed out by the Circiut Court is a sound one,
namely, that to be an employc. within the meaning of the statute.
Vane mu -t have been a servant bound in some degree at least to the
duties of a servant, and not, as he was, a mere contractor, bound only
to produce or cause to be produced a certain result-a result of labor
to be sure-but free to dispo-e of his own time and personal affairs aecordling to his pleasure, without responsibility to the other party."
See also Todd vs. Kentucky Union Ry. Co., 18 L. R. A.. 309. and
note: Clarke vs. Renninger, 44 L. R. A., 413; Frick vs. Norfolk &
0. V. R. Co., 86 Federal, 738.
By the Century Dictionary an employe is defined to be one who
works for an employer, a person working for a salary or wages.
usually elerks, workmen, laborers, etc. A contractor, by the same
authority, is defined to be one who contracts to furnish supplies or to
construct woak or erect buildings or perform an- work or services at
a certain price or rate.
The :igiiifienit element in the relation of an employe and his employer specifically considered is personal services, while the signifi('aut clement in such relation between a contractor and his principal
is work a, an cntity to be performed by him.
In the case of Baleh vs. New York 0. M. R. Co.. 46 New York. 521,
it is held that the word "employe" implies the personal service and
work of the individual, that it does not include one who contracts
for and fiiriiishes services of others or who contracts for and furinshes a teiai or teams for work, with or without his own services.
See also Fidelity & Deposit Company vs. Parkinson, 94 Northwestern. 120-122; Foley vs Chicago. R. I. & P. Ry. Co., 64 Iowa. 644:
21 Northwestern. 124: Ney vs. Duhuke & S. C. R. Co., 20 Iowa. 34735T.
Yours very truly,
JAS.

D.

WALTHAL,

Assistant Attorney General.
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RAILROADS-CONSTRUCTION OF LAWS-ANTI-PASS LAW
-CONTINENTAL
CASUALTY COMPANY-PRE-EXISTING CONTRACTS.
Contract between railway and Continental Casualty Company, entered into in
1903. to run for two years, and thereafter to be renewed yearly by mutual
consent of parties is not a pre-existing contract as applied to anti-pass
law which was enacted in 1907.
ATTORNEY GENERAL'S DEPART31ENT.

AuSTIN, TEXAS, March 5, 1910.

Hon. Allison Mayficld, Chairawnm Railroad Conmission, Capilol.
DEAR SIR: We are in receipt of your letter of the 23rd ult., in
which you request the opinion of this Department in reference to
lie question contained in a letter written by Mi. J. W. Donalson, dated February 21st. in which _Mr. Donalson refers to a contract
executed on the 2nd day of October. 1902. between certain Texas
railroad companies and the Continental Casualty Company, and requests to know whether or not the railroad companiek who are parties
to said contract may legally issue free transportation to the agents
of the said Continental Casualty Company in aeeordance with the
stipulations contained in said contract,
It is not necessary to here set out said contract in full or to refer
to all of its covenants.
The contract bound the railroad companies to permit the authorized agents of the Casualty Company to solicit and place accident insurance among the employes of said companies and gave
them access to the railroad shops and round houses of such companies for the purpose of soliciting such business. The companies
also undertook to make collections of premiums due by its emploves.
The Casualty Company agreed to -write said policies at the regular
tariff rates, dividing/ the premiums into three or six annual installments and released kt\h employes from the last payment in cases
where the premiums were divided into three equal payients and released the last two payments when the premiums were divided into
six annual payments, thereby. reducing the regular tariff ratos of
insurance to the employes of the railroad companies by one-third,
this, in consideration of the several stipulations contained in said
The railroad companies among other things agreed to
contract.
furnish in furtherance of the business of the Casualty Company
free transportation for one supervising officer and one adjuster and
for the necessary soliciting agents to properly attend to such insurance business. Said contract contains the following stipulation:
" This contract is to be in force for a period of two years. from
January 1, 1903. unless sooner terminated Iy mutual consent of the
parties in writing or by failure of the seond party to comply. with
any provisions hereof on its part to perform and from year to year
after the expiration of said period of two years subject to the additional condition that the first parties or second parties may. by
90 days' notice in writing. terminate this agreenient by the enl of
any year after the expiration of said period of two years.
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I take it for granted that it would not be contended that a contract
containing the provision referred to, binding a railroad company to
furnish free transportation to the officers and agents of the insurance company, would, if made since the enactment of the Anti-Pass
[aw by the Thirtieth Legislature. he valid as to such agreement.
i other words, there can be no question but that since the enactinont of the Anti-Pass Law it would be unlawful for a railroad company to enter into a contract binding itself as a part of the consideration moving from it to grant to the contracting party free transportation, unless the contracting party be included in one of the exeeptions contained in Section 2 of Chapter 42. Acts of the general
Laws of the Thirtieth Legislature.
The onl>A question, therefore, is whether or not the contract under
cousideration, having been executed prior to the passage of the
An t -P]ass Law. would he snbject to its provisions. It has been freqIuently given as the opinion of this Department that the AntilPass Act was not intended and did not violate obligations in existImecc at tb limtle of its en antment. We are of the opinion, however.
that the stipflhation .as to the life of said contract above quoted shows

the intention of the partie to be that said contract should only be
binding for two years and thereafter to be renewed by the consent
of hath paretit's, if mu1
tually agreeable. Any renewal either expressly or implied by the )arties continuing to perform under it would
have the effect only to exten( said contract for one year subject
to 1he Euriher provision that by 90 days' notice in writing either
In other words. the
party woufld have the right to teninate it.
'asuity Coipany had no vested right in the stipulations contained
in said contract beyond January 1. 1905. At that time said parties
b- continuiing to performl the terms of said contract would have con-

tinued its terms until the first of .anuary, 1906. and so on. the contiract being renewed on the first of January each year after the first
of JanuarY, 1905.
Mr. Donalson in his letter states that since the Anti-Pass Law
went into oeet the railway company (eased to issue the transportation. believing that if it (id so it would be in violation of that law.
'he parties having adopted this view on the first day of January.
1908. and on the fiest day of January. 1909. and on the first day of
Janu1arY. 1910. it would seem that on those several (lays the contract
had bevin iiitiallv renewed with the exception of the stipulation
contained in the contract whereby the railway companies undertook to furnish free transportation to the agents of the Casualty
Company.
Yours very truly.
R. E. CRAWFORD.
Assistant Attorney G(eneral.
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LAW-TRANSPER

Not a discrimination against the public for a railway company to permit
transfer man, or give him the exclusive privilege of going upon its
trains for the purpose of soliciting baggage, etc.
ATTORNEY GENERAL'S DEPARTAIENT.
AuSTIN, TEXAS. April 9- 1910.
lon. Allison .llayfi/i1. Chaima It ailroad Conatmission. (0p1ol.
DEAR SIR: We have your letter of February 28th. enclosing a
letter from Messrs. Anderson and Dumas, of San Angelo. T exas. of
(late of February 25th, in which it is stated that:
"The Santa Fe Railway Company has maide a contract with an individual transfer man, not a corporation, giving hin the exclusive priviliee of going-'upon the trains for the purposes of soliciting baggag'
;md transfer business from the passengers upon the trains coiniig into
San Angelo. The transfer man has a contract by the terms of which
he pays regular fare for an emplove who goes upon the Irain ;ad
solieits this elass of business, he in turn carries the Inited States
mail to and from the railroad company trains to the postoffice at
this place. and at stated times receives a compensation for carrying
uIIh m1i
ails, mn aimountt e iual it the amount of passenger fare paid bY
his eliploye who g(oes upon the train for the )IIpose of selling
l)assenir1'and baggage transfers at this place."
The opinion of the Commission is requested as to whether or not
the contract constitutes a violation of Section 4 of the Anti-Pass Law
voitail(ld in Chapter 42 of the Acts of the Regular Session of the
Thirtieth Legislature "as being a device or exchange by which there
ik a diserinumation.
upon ile above queYou reitest the opinliol of this )epa ilniit

Section 4 of the act referred to is as follows:
"No voimipany subject to the provisions of this net shall di retllv
M, indirectly, by any speeial rate. rebate. drawbook or other levice
or exehange, demand. ('harge or collect or receive fron ally person,
tirim. association of persons or corporation a greater or less or diIFferent compensation for any selvice rendered or to he rendered, in
the transportation of passengers, property or messages than it charges.
demn ls, colleets, or receives from any other person, firm. assoia
tion of persons or corporation for doing for him. them or it. a like
serviec. if the transportation or transmission is a like kind of traffie
iier
suhstantiallY similar ciroiumstanees anId coni d itionus.
or solrvice und1
and any such company violating these provisions shall be deemed
guilty of a misdemeanor. and for each (ilffense. on convietion shall
pay to the State of Texas a penalty of $-5000.The fact that under the contraet enterel into between the Santa
Fe Railway Company and the "transfer nuin" the company pays
hack to the transfer man as a consideration for the delivery by the
transfer man of the mails at the postoffice exctly the sanw sim of
money wii ich the railroad rceeives from the transfer man as fare at
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the regular rates for earrVing him upon the trains of the company
while lie is engaged in soliciting patronage from the passengers upon
the company's trains, strongly indicates that the real agreement between the parties is. and should he treated as if in express terms it
stated, that the railroad company agreed to transport the "transfer
man " upon its trains for the purpose of permitting him to solicit
business 'froi its passengers. in consideration of the transfer man's
agreemet to deliver the mail carried by the railway company from
tlie railwa, station to the postoffice in the city of San Angelo.
For the purposes of this opinion. we will treat the contract as if
it had been expressed in the term last above mentioned.
We conceive that the purpose of Section 4, above quoted, is to
prievent and make unlawful diseriminations. it matters not how

off'eted, uipon the part of railwycompanies., in performance of

their duties, as conunon carriers. in the transportation of either passengers or freight. We do not think its purpose extends beyond this.
Permitting a person to hoard its trains for the purpose of soliciting transfer business is not a ditty the common carrier owes to the
pnhlic. This prineiple was substantially decided in the case of Lewis
e! al. is. WM therford.
W. & N. W. Jv. Co., S1 S. W. Rep.: 111.
In thit ease. speaking of' a conmmon earrier, the court says:
liemay carry on in connection with his business of carrier any
other business, and may use his property in any way he may choose

to promote his interest, not inconsistent with the duty he owes to
lThevessel or' vehicle which he uses is his own, and expuInIers.
co:11 l tIl extent to w0hh h:- has devoted it to public use ')y the
buiniiess in which he has engaged. he may manage and control it for
his own profit and advautage. to the exclusion of all other- persons.
For iistanee, the sale or hooks, papers, or refreshments are common
incideits to the business of a carrier by certain modes of conveyance:
and the carrier may avail himself of the opportunity which his busiiwsi's 2Ives him to supply the special wants of travelers in these and

other respects. and appropriate to himself the profits of the business
ald exelude third persons from entering the ear or vessel to carry on
the

same buisinss in opposition to him.

He may grant or refuse

the privilege it his option. in this no right of the passeiger is invaded. The passenger has the right to be carried and to enjoy equal
privileges with others, or at least to be exempt from unjust or offensive discrimination in favor of other passengers. But he has no
right to demand that, in matters not falling within the contract of
(arriage, the carrier shall surrender in any respect rights incident
to his ownership of his property. So also, a carrier may establish
for the convenience of passengers and for his own profit, on his Car
or vessel. an agency for the delivery of baggage of passengers, and
exclude all other persons from entering to solicit or receive orders
froi passengers in competition with the agency established by him."
A railroad company having the right to regulate and restrict the
business of soliciting for transfer business upon its trains, its granting the privilege to do such business to a certain person which it refuses to other persons can not be said to be a discrimination in
fa;vor of the persoin to wIiom such pirivilege is granted. for the rca-
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son that it does not owNe the duty of granting such privilege to the
public, or to any persoln at all. It was further said in the
'aseabove
quoted:
"A properly regulated tir:nsfer service on passenger trtins in
this day is not only a convenitince, but practically a neessity. The
or some similar method. is
means adopted by appellee in this i00.
practivally the only plan by which such business ean e regilated
at all. To a(mit all transfer nieents would amount not only to an
inconivenience to-*the tra velinv pliNW. hut would reni der it well nii h1
impossible to establish any rules or regultations in regarT to the husiness whatever."
It is a well settled Iule that in const ruing a slait in orler to
as1er1tain the intention of Oe Legislature we woul( look to "the old
law. the mischielf and the renedy." and thereby iry out the rivht
intenidment of the law.
fn the case of Russell vs. Farouliar. 5- Texas, page 3355. t11w Supreme
Coulrt says:
'If courts were in all cases to be controlled in their const ruetion
of statutes bv the mere literal .meaning -f the words in which they
are euched.
it niaiht well be admitted tfhat appellant's objection th
tIh evidence was well taken. But such is not tle ease. To be thus
eontrolled. its has often ben held. would be for the eourts in a
blind cffort to refrain from an interference with legislative authority
by their failure to apply well-established rules of construction to. in
tw-1i am'nat1
Ir
on
p'wv
er and u1ur1 that of tie ,Legislature.
and cmuse the law to be held directly the eontrary of that which the
Letislature had in fact intended to enact. While it is for the Lc:islature to make the lav. it is the duty of the eours to 'try out the
r'i)lit intenIjIdnIII ' of ,Ia111Wan

whieh they are

alled to lpass.

a

b~y their proper onstruction to aseertain and enforce them aeeordinm to their true intent. For it isthis intent which eonstitutes and
is in fact the law. and not the mere verbianee used by inadvertence or
otherwise by the Lezislature to express its intent. and to follow
which would pervert that intent."
The well known pur'pose of the Legislature in the enactment of
the Anti-Pass Law was to prevent discrimination by railroad coinpanies in their business of serving the publie in the carriage of passengers and freight.
If it should be held that the agents of transfer companies come
within the terms of the Anti-Pass Law and that a railroad company
by a special contract with a transfer company would be guilty of diserimiinating aainst other transfer companies, the result would prohnbly be to deny the traveling public the convenienec which has foe
afforded 1y railroad companies to it passences it
miany years ben
making arrangements. whereby such passengers upon their trains
before reaching their destination could make arrangements for the
prompt delivery of their baggage at the plaeo to which they were
destined.
You are, therefore, advised that in our opinion 'the contract betw ecn the Santa Fe Railway Company and the "transfer man" at
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"an Angelo does not violate the Section 4 of the Chapter 42 of the
Avts of the Thirtieth Legislature.
Yours very truly,

R. E.

CRAWFORD.

Assistant Attorney General.

CONSTRUCTION OF LAWS-AN'TI-PASR LAW- RAILROADS
-TRANPORTATTON
OF CORPSE.
Railway company may issue free transportation for remains of an employe
or deoendent member of his family. Said privilege may be extended
by other companies upon request.

ATTORNEY (

E:NERAL 'S DEPARTMENT.

AUsTIN, TEXAS, November

3. 1910.

lon. Allis;on Mayfidd, Chairman Railroad Commission of Texas.,
Capitol.
1)r."i Sii : In colilla)ncB e with a verbal request made by the Com-

mission, we have given eonuideration to the three questions stated
in the letter of Mr. D. B. Keeler. Vice President of the Fort Worth &
Denver City Railway Company, of date of May 4, 1910, and have
reached the conelusions hereinafter stated. The questions are as follows:
(an we issue transportation over our own line, and can other
"1.
lines issue transportation for the remains of an employe of this company whether sueb an employe is killed in an accident or dies a
natial

deatl.. si'ih t ralsporlation to be used

inunediately after

death ocers.,.

'2.
Can we issue transportation over our own line, and -can other
lines issue trinsportation on our request for the entirely dependent
members of the immediate family of a deceased employe of this coinpany, such transportation to be used immediately after the death of
such emplove?
"3. Can we issue transportation over our own line, and can other
lines issue transportation on our request for the remains of a me'mber
of the family of one of our employes, such person before death having been entirely dependent for support upon such employe. such
transportation to be used immediately after death occurs?"'
We find that the first question was practically pased upon by this
Department in an opinion to the Commission written by the ionorable Claude Pollard, then an Assistant 'Attorney General. dated
October 14. 1907. in which it was stated that the Anti-Pass Law of
1907 wonld not permit transportation free to the place of burial of
an employe who is killed at some point along the line or road other
than his hoir or who dies of diseaso at such point. The opinion
then given was based upon a construction of the following exemption
contained in Section 2 of the Anti-Pass Law (Chapter 42. General
as.19071 . to wit:
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"Also persons injured in wrecks along the road of any such company immediately after such injury and the physicians and nurses
attending such persons at the time thereof."
The exemption from the general prohibition provisions of the act
given in the first part of said Section 2 to "the actual bona fide
employes of any such companies and the dependent members of their
immediate families" was evidently not thought at the time to permit
railway companies to transport to their homes for burial the bodies
of their employes who might be killed in accidents upon the railway,
or who might die away from their homes.
Upon a careful re-consideration of the subject, we have reached the
conclusion that the former opinion of the Department above referred
to was erroneous. We believe that the erroneous view adopted arose
from a failure to give proper construction to the exception contained
in -the first part of said Section 2 of the act referred to. Said exception is in the following language:
"That the provisions in Section 1 of this act shall not be held to
prohibit any steam or electric or interurban railway company or
chartered transportation company or sleeping car company or the receiver or lessees thereof or person operating the same or the officers
or agents or employes thereof, from granting free or exchanging free
passes, franks, privileges, substitute for pay or other thing herein
prohibited to the following persons: The actual bona fide employes
of any such companies and the dependent members of their immediate
families. The termh employe shall be construed to embrace the following persons only: All persons actually employed and engaged
in the service of any such companies, including its officers, bona fide
ticket, passenger and freight agents, physicians, surgeons and general
attorneys and attorneys who appear in courts of record to try cases
and who receives a reasonable animal salary, and also ex-employers
(ex-employes) within four months after leaving the service of any of
such companies and while seeking employment".
The view of the Department at the time of the former opinion above
referred to was given that the language above quoted did not extend
to permitting a railway company to transport for burial the body of
a person who died in the service of said company. was doubtless based
upon the assumption that the word "employ'e". as used in this eonneetion, would not include the corpse of a person who had been in the
employ of the company but whose death had severed the relation of
employer and employe and that the dependent members of the family
of such deceased employe could not claim to be the members of the
family of an actual bona fide employe of the railroad company after
the death of such employe. Such a construction of the language
quoted is undoubtedly in consonance with the literal meaning of the
language employed. However, we do not believe that this literal
interpretation of the language employed represents. the intention of
the Legislature in enacting the law. It is well established in the authorities that a literal interpretation of a statute will not be adopted
by the courts whenever from proper consideration the courts reach the
conclusion that such literal interpretation does not represent the will
of the Legislature.
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We take the following language from Sedgwick on Construction
of Statutory and'Constitutional Law, page 256:
"And the intention is sometimes to be collected from the cause
or necessity of such statute and sometimes from other circumstances;
and whenever such intention can be discovered, it ought to be followed
with reanson , ;nI isetio i I t he construction of the statute, although such construction seems contrary to the letter of the statute;
and a thing which is within the letter of the statute is not within the
stalito unless it he wit hin the intention o

tIle nmakers."

Lewis' Sutherland Statlorv Construction, Section 347, contains the
following Innnage:
"'Itis indispensable to a correct understanding of a statute to
inquire first what is the suject of it, what object is intended to be

accomplished by it. *When the subject matter is once clearly ascertained and its eneral intent. a key is found to all its intricacnes;
general words may be restrained to it, and those of narrower import
may be exp;anded to embraee it to effectuate that intent. When the
intention can be collected from the statute, words may be modified,
altered or supplied so as to obviate any repugnancy or inconsistency
with such intention."
Froim Ile sane work \(

not e flIrther:

-I1 a statute is valid it is to have effect according to the purpose
and intent of the law maker. The intent is the vital part. the essence
of the law, and the primary rule of construction is to ascertain and
give effect to that intent. The intention of the Legislature in enacting a law is the law itself, and must be enforced when ascertained, although it may be not consistent with the strict letter of the statute.
Coirts will Inot follow the litter of the statute when it letas away from
the Irue intent and purpose of the Legislature and to conclusions in(Section 363).
eon -itent wit h the general pinirlose- of 1lie iMt.Revised Statiutes of this State. Article 3268. lays down certain rules
of construction. The 6th rule is as follows:
"In all interpretations the court shall look dilige'ntly for the intention of the Legislature. keeping in view at all times the old law,
the evil and the remedy."
The Anti-Pass Law, enacted by the Thirtieth Legislature, was
passed pursuant to a platform demand of the dominant political
party of this State. While .it is not necessary to go outside of the
act itself to find with resonable certainty the evils intended to be
corrected, it is still permissible that we consider the facts within the
memory of all which created in the minds of the people of the State
the conivetion of the necessity for remedial legislation of the charaeter of that onacted. It was the common opinion before the passage
of the law that the custom of railway companies in favoring certain persons with free transportation had grown to be an evil which
affected the well being of the citizenship of the State. It was recognized that such practices resulted in discrimination in favor of certain persons to the injury of other persons who were not the recipients of such favors.
This. for lie r(azion that the Uilroa d Comunission of the State is
vested with authority to reduce rates for the transportation of freight
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y railroad (onilmanics to a point that will yield to such companies
only a just compensation for the value of their property employed
in the service of transportation. It is readily seen that if railway
companies may render services to certain persons without charge, the
proportion that otler persons who are ('hargled mtst pay for services YenIidered them will
1 lie greater considerin
tluat the revenues
of 1he rail i'oad imusi racli a cerIain level before 1hey ma bhe reduced
in the interest of the public.
-\ wecvnd "vil was that it w as believed, whether ju-tv or 1not, tlt
Ithe ii ving of free passes to persons in official position and to persons
r
I1o makc '.h
,itc
fIars had a teiiden
ilncii'ntial in political
isonfavorable to0hle contenitions of transpoination
nn1ipzinw(s Iml
mlja t ers of pr-oposed legislation where the intercsls of' such
miiiivolved 'an1d iin matte'S whereTO 11W inWr1'4t Of such
panliew wer
m'011141n1

iiht

hc)

i1vo1 ve((

in

111

pro1)el1
r

(lii1ist

t 11 Ioo

the laws. That the Legislature recognized that the above mentioned
evils were the evils to he corrected. elearly appears fvom the (t itself. It is so apparent that we deem it unnecessary to elaborate upon
this statement.
Se('ion 1 ( the aci coniiilis a 2In
l prohibtion1 making it Ilallwful for any steam or electrie railway company, street railway (,olpany, interurban riailway or other chartered transportation company, express company, sleeping car company, telegraph or toleph(ne company. etc.. to knowingly haul or carry any person or property free of charge or give or grant to any person, ete., a free pass,
frank or privilege or a substitute for pay or ,a subterfuge which is
used or which is given to be used instead of the regular fare or rate
for transportation or any authority or permit whatsoever to travel or
to pass or colivey or tralispor1t aly p115sOn or property lrce, (o' sI1 Illy
or for any eve'nter or less
transportation for an thing except imonI' (1'
rate than is ciharged to any and all persolns l under the same ('onditions over any railway or other transportation line or part of line in
this State. etc.. and penalities are prescribed.
Section 2 contains various exceptions to the general prohibition
s i te one in
onitailned ill Section 1. The tirst of these ection
favor of actual hona fide employes, as above quoted. The exceptions
provided for in Reetion 2 evidence the fact that in the opinion of
the Legislatur6 such exceptions constituted no part of the evil, for
Prior to tic' pusamge
elwld.
tho correction of which the law wa:
of the law it had been the custom of railway companies to transport
their own and the employes of other railroads free of charge. This
was the custol not only in Texas bit over the United States generally. The railroad companies not only transported free their employes. but the 'dependent members of such einployes. It was also
customary on the part of railroads to grant free transportation to
ex-employes for a limited time after such employes had left the service of the railroad companies. These privileges on the part of' the
employes of railroads, having been so long enjoyed, while probably
not forming any express condition of the contract between railroad
companies and persons entering their employment, doubtless in most
''OnSs infliteu'eed such emil oyvs im n'o-epting positions with railroad

Digitized from Best Copy Available

14,R

REv'oRT tF TInE ATTORNEY GENERAL.

companies as part of the consideration they expected to receive for
their services rendered the companies. Among the privileges extended by railroad companies to their employes of the character we
are considering were the free transportation of thb dead bodies of the
employes to the place designated by their relatives for the burial 'of
such employes. and the free transportation of dependent relatives of
such deceased employes to and from burial service. It may be
said that the railroad companies by this custom recognized the duty
on their part to treat as existent the relation of employer and employo in cases where death overtook their employe while engaged in
their service. until the last rites of burial of such employe had been
performed, and in this regard recognized the bonds of a common humnit binding between employer and employe. At any rate, such was
the custom of railroad companies in Texas at the date of the passage
of the Anti-Pass Law.
The question for our consideration is whether or not it was the
intention of the Legislature by the terms of the Anti-Pass Law to
abolish this custom. We think not and believe that when they provided
that railroad companies could, notwithstanding the general prohibitions of the act, give free transportation and free franks and privileges to employes and the dependent members of the -families of such
employes, that they intended to include such privileges in reference
to the free transportation of the dead bodies of employes 'as had
been before the passage of the act customary.
Applying the rule. above quoted from Sutherland, that when the
general intent of a statute is understood the words may be held to
embrace or effectuate that intent, we believe that the word "employes" and "the dependent members of their immediate families"
as used in the language above quoted from Section 2, should be so
construed as to permit railroad companies to carry free to the place
of burial the dead bodies of their ex-employes as well as dependent
members of their immediate families. The law clearly exempts
employes of railroad companies. and the exemption is even extended
to a period of four months after a person leaves the service of the
ompany. Now. if the company (an legally carry an ex-employe alive
four months after the termination of his services, I can not, finl
it logical to say that the Legislature intended that the company be
denied the right to carry the dead body of an actual bona fide employe to the place of burial.
The intention of the Legisnlture in enacting the Anti-Pass Law
was to prevent discrimination and to prevent railroad companies
by granting free passes or franks to influential persons or to persons
ebared with the administration of the law. from indirectly gaining
advantages in matters of legislation affecting their interests or in
niatieis of the due administration of the law. That in order to effectuate these purposes the Legislature did not consider it necessary to
entirely prohibit the issuance of free passes and franks, is evidenced
by the exceptions contained in Section .2. In other words, the Legislature did not deem the giving of free passes or franks to actual
employes and the dependent members of the families of such employes an evil that needed correction. Certainly no distinetion can
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be drawn between the character of the act of a railway company in
giving privileges of the kind under consideration to an employe and
his family immediately before the death of such employe and the act
of transporting free to the place of burial the body of an employe,
who has died in the service of the company and the free transportafion of members of the family of such employe to the place of burial,
except that the latter act upon the part of the railway managers,
because moving more entirely from humanitarian impluses, would
more readily be commended by generous minded men. It is not to
be conceived that the Legislature intended that this custom of railway companies in contributing to the expense incurred in honoring
with proper burial the bodies of their deceased employes should be
forbidden and made subject to a penalty by a narrow or a strict
construction of the language which we have above considered.
In view of the above considerations, we are of the opinion that the
first question above stated should be answered in the affirmative.
That in answer to the second question it may be stated that railway
companies may transport over their own line free dependent members
of the immediate family of a deceased emplove to the place of the
burial of such employe, and Ihat other companies. upon request, may
likewise -rant free transpol tation to sneh nenbers of the family ot

the deecased employe.
The 1hird question should be ansNwtlred in the affiialtite. The ease
stated is eleaily within the languge eontained in Nation 2 of the
Anti-Pass Law. permitting railway eornmpanies to Lront free franks an

privillets 10 their actual bona fid' employos and permittine' other
eompan ies to -rait free such franks an(
(4 othier roa(ls.
TrnTy yours,

privilee(

SE'

l,

to 11e0

IIoIIvOs

. IHTwrFOOT,
*\I oiiiv 1_1ellol.
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OPINIONS RELATING TO BOND
MATTERS.
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CONSTRUCTION

OF

LAWS--DRIAINAGE
DEFECTIVE.

DISTRICT

ACT

Refusal of Departnent to approve bonds of Port Arthur drainage district;
reasons therefor.

Port Arthur Drainiage District Bonds.
ATTORNEY

GE.N ER.1L '

DEPARTMENT.

.\rsTxN.

lon. 1R.

1U.

Wilson. ('laun!

Judrfl

TEX.\

.Tauary 14. 1909.

of Jefferrson County, Reaumont,

Texas.
DEt.u Si : In the matter of the application of the above district

io this Depart ment for the approval of a certain issue of drainage
olds I be lhave in advise von that I have duly considered the act
of I o_ Thirti ih Le
-islature.
approved March 23rd. 1907. and
known as Chaptr 40 (of the Ipublish1ed laws.
At er a very arefIl onsideration I Win of the opinion that I can-

not approve any bonds of any dirainage distrie'ereated and issued
under that aol for the followiing reasons:

First.
to til

Section 2 of said act provides that upon the presentation

countlv commissioners court of a petition signed by the per-

sons therein authorized to present such petition for any proposed
drainage district the comnuissioners court shall at the session when
said petition is presented set same down for hearing at some regular

or speeid session called for the purpose not less than thirty nor
more than sixty days froin the presentation of said petition, and
Iiall order the clerk of said court to give notice of the date and
place of said hearing by posting a copy of said petition and the
order of the court thereon in five public places in said county, one
of which shall be at the conrt house door and four of which shall
be within the limits of said proposed drainage district.
From the above reeitation of Section 2 of the act it appears that
thm !,gislature has attempted to create what is known in law as
const Irctive notice of this hearing to be had by the commissioners

couit for the drainace district. but failed to provide the length of
time or the nnmber of days such notice should be posted before the
date of such hearing.
It is well settled law that in all statutes providing or attempting
to provide for constructive notice such statutes and the proceedings
thereunder are to be strictly construed, and that no court will hold
constructive notice as complete and binding and effective, unless the
statute providing for sneb idotice is explicit, certain and complete
in every respect.
Section 5 provides that after the hearing of the petition for said
drainage district as provided in Sections 3 and 4 of the act, if the
court should find in favor of the petitioners for the establishment
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of a district according to the boundaries as set out in said petition,
or as modified by sa'id court, then the court shall appoint a coinpetent civil engineer., etc.
It appears that the Legislature has attempted by this section (5)
to authorize the commissioners court to change or modify the limits
of the proposed district for which application has been made, without at the same time requirig or providing for a notice of any kind
to be given of the contemplated action of the commissioners court
in changing or modifying the limits of said district; in other words.
as the law now stands, if the first notice had been leg-illy provided
for and had been completed and the commissioners court had the
power to pass upon the application for the drainace district as outlined in the application or petition, yet if such court should thereafter change the limits of the district as attempted to be authorized
by the act, persons whose property was not in the original drainage
district, but which was placed therein by this modified order would
have no notice or hearing whatever of such change.
Second. Section 10 of said act provides that when the report of
the engineer shall have been filed with the clerk of the county conmissioners court. it shall be the duty of said court to set such report
down for a hearinit at some regular or special session not less than
1wenty nor more than thirty days from the date of such settin-. and
to instruct the elork of said eourt to give notice of said hearing hv
posting notices in the same manner as provided for in Section 2 of
the act in regard to the oriinal notices of the hearingp: on the oriinal petition.
The same objections to this section are made as made to Section
2 is to the absence of any law fixing the length of time for the posting of notices of each hearing.
Section 11 of said act authorizes the connuissioners court after the
hearing to approve the report of the epgineer. It is provided, however, in the same section that the commissioners court shall not be
confined to this report of the engineer, but shall make such changes
as to drains, ditches, canals and levees as it may deem necessary and
'proper.

In the event the comniisisoners court should seek to exercise this
'power and modify or change the report of the enainc-er, there is no
pretense of any provision in this section requiring the notice bi the
commissioners court of any such propoesd ehanges, which is absolutely necessary to bind the party or parties affected.
Third. Section 12 provides that after the approval of the report
of the engineer as provided for in the precedinc section (Section
111 the county commissioners court shall order an election to he
held, etc.
There is no provision for any election to be held if the commissioners court should not approve the report of the engineer, and if
said court should modify or change the same according to their discretion and judgment. then in such ease there is no authority for
the commissioners court under this act to order an election.
Fourth. Section 13 provides that notice of such election shall
be given, stating the time and place of holding same, but no length
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of time is fixed for the ,iving- of such notice. While Section 14
says the nanner of conducting said election shall be governed by
the election laws of the State of Texas, except as herein otherwise
provided, yet it will be noted that the language is the manner of
conducting said clcction; that is, the officers holding the election, the
hours for the election, manner of receiving ballots and counting the
same, etc., all bear upon the manner of conducting the.election and
do not relate to the notices to be given of an election thereafter to be
had.
This act being of g'reat importance to your and other sections of
the Staie. I have attempted to give my views Fully as to the defects
in the present act in order that this act may be amended by the
preseni Legisintire in the particidars mentioned.
Yours very respectfully.

R. V.

DAVIDSON,

Attorney General.

(1ONSTRI'C('TTON

OF LAWS-DRATNAGE

DISTRICT

LAW.

Bonds upon which the Attorney General has heretofore issued his certificate
of approval are valid, except. etc., notwithstanding an irregularity in
the law under which they were issued.

.lllayqorda Couinty loh1)ainaty District No. 1

hiproven (at

Bonds.

A TTROHNEY GIENEAL 's DEPARTMENT.
.\usTLIN, TEX.\S. January 16, 1909.

Ilon. JohA 31. Corbett. Bay City, Texas.
Dmxa SIR: I ai

requested to advise your county officers as to the

validitv of t his issue of bonds in view of an opinion rendered by this
Department on the 14th inst. to the effect that no more drainage district bonds will be approved under the present law, and I am writing
you as attorney for this district upon this subject.
This Department did not hold the drainage law invalid, and did
not hold bonds heretofore issued by districts invalid. The Departmnent only held that by reason of the insufficient provisions in said
Act to make clear the manner in which the commissioners court should
exercise the authority therein granted, no more bonds would be approved until the confusion contained in the act was cleared by
amendments thereto.
It is clear to our mind that the amendment to Article 3, Seetion 52, of the Constitution of the State, adopted in 1904, auhorizes
the creation of drainage districts and the issuance of bonds; and it
is also clear that Chapter 40 of the Acts of the Thirtieth Legislature
authorizes the commisioilers court to establish such districts and to
issue bonds therefor.
It seems that each bond issued by your district contains substantially the following provision:
"It is hereby certified and recited that all acts, conditions and
things required to be done and performed pursuant to and in the
issuance of these bonds have been properly done and performed and
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have happened in due and regular time, form and manner as required b) law, and that the amount of this issue of bonds does not
exceed any constitutional or statutory limitation."
This provision in the face of the bonds has been held to constitute
an estoppel aainst a municipality or public corporation to plead
any irregularity as a defense to a suit for their collection.
Humboldt Township vs. Long, 92 U. 5., 642.
Marcy vs. Township of Oswego, 92 IT. 8.. 638.
.. 289.
T
Town of Elmwood vs. Marcy, 92 P.
Anderson County Commisisoners vs. Beal. 113 U. S., 227.
Lincoln vs. Cambria Iron Co., 103 IT. 5., 412.
American Life Ins. Co. vs. Bruce. 105 1 . S., 328.
German Savings Bank vs. Franklin Co., 128 U. 8.. 326.
Aside from this question of estoppel we find that Section 24 Of
the drainage act, reads in part, as follows:
"It shall be the duty of the Attorney General to carefully examine said bonds in connection with the facts and the Constitution and laws on the subject of the execution of such bonds, and if,
as the result of such examination, the Attorney General shall find
that such bonds were issued in conformity with the Constitution
and laws. and Ihal they are valid and binding obligations upon such
dirainage district by which they are issued, he shall so officially vertifv * * * and in every action brought to enforce- collection of
said bonds the certificate of the Attoney Ceneral or duly certi fied
copy thereof shall be admitted and received in evidence of . the
validity of such bonds, with the coupons thereto attached; provided,
that the only defense that can be offered against the validity of the
bonds shall be forgery or fraud."
This is substantially copied from Sa
s Civil
Ce Siatutes. 918f.
The Supreme.Court in construing the effect of this eertifiale
in the City of Tyleri vs. Tyler Building & Loan .\ssoeiation. 86 5.
W. Rep., 750, and in ,construing the effect of the recitals contained
in the ordinance authorizing an issuance of bonds by said city, and
the recitation of the bonds themselves, held that refunding bonds
issued by said city which were called in question were valid and
binding obligations upon the city. notwithstanding the fact that
they had been issued to refund a bond issue which was clearly invalid and void.
It is therefore my opinion that by recitations in the boilds issued
herein referred to and the effect of the certificate of this Department approving the sane, your bonds. are binding and valid obligations upon your district, notwithstanding the refuasl of this Department to further approve drainage bonds under the present act

by reason of the confusion that exists in many provisions thereof.
It is not the policy of this Department to approve bonds even
though the certificate of approval might render valid bonds so irregularly issued as to otherwise be invalid. In other words, the Department has pursued a policy of approving bonds only where the
proceedings were entirely regular, and in this instance we do not
intend to depart from such a policy, but simply to call your attention to our opinion as to the effect of the recitals in the bonds, and
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the effect of the certificate .issued by the Department with reference
to this issue of bonds, by reason of the fact that the decision of the
Department not to approve any more bonds of drainage districts
until the law authorizing such issuance was amended in several particulars, might be construed as the opinion of the Department that
bonds heretofore issued by drainage districts and approved by this
Department are invalid.
Yours very truly,

J. T.

SLUDER,

Assistant Attorney General.

TAX COMIMISSIONER.
Bond of continues in force until expiration of term for which he was originally appointed.

AT'ITORNEY GENERAL " DEPART11ENT.
AusiN, TEXAs, February 15, 1909.
Hn. L. 7'. Dashidl, Tax Commissioner, Capitol.

Sm: I ain in receipt of your letter, which is as follows
"lon. W. R. Davie was appointed Tax Commissioner of the State of
Texas by (overnor S. W. T. Lanham on January 2, 1906; and he
(qualified on same date. This appointment was made under the act
of the Twenty-ninth Legislature, creating the State Tax Board,
etc., Chapter XVII, Acts of the First Called Session of the Thirtieth
Ledislature, creating the State Intangible Tax Board, provided in
Section 1 that 'The present Tax Commissioner, heretofore appointed,
shall hold his office until the expiration of the time for which
he was originally appointed, and until his successor shall have been
appointed and qualified.' The Act of 1905 provided for the appointment of a Tax Commissioner whose term of office should be two years.
In January, 190S. I was appointed Tax Commissioner, etc., made
bond and otherwise qualified as required by law. The Legislature
was not in sesison when my appointment was made but upon the convening of the Thirty-first Legislature my appointment was sent to
the Senate and confirmed. I am of the opinion that the. bond which
I made upon my appointment in January, 1908, and the commission
that was then issued to me continues in force until the term for which
I was originally appointed expires. I respectfully ask your written
opinion upon this point to the end that the Comptroller may be advised as to the proper course to pursue in the matter of issuing my
salary warrant for the month of February, 1909."
In reply I beg to say that I agree with you in your conclusion that
the bond which you made upon your appointment as Tax Commissioner and the comnuission which was then issued to you continue in
force until the expiration of the term for which you were originally
app~ointed.
Respectfully,

R. V.

DAvIDsON,

Attorney General.
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INTEREST AND SINKING FUND AFTER
REDEMPTION.

Where a city voted bonds in 1889 for school building purposes, providing
for interest and sinking fund, and subsequently city assumed control of
its schools, thereby becoming an independent school district, redeeming bonds previously issued, leaving, excess fund collected as interest
and sinking fund for said bond issue, board of trustees and not the
city is entitled to the use of said fund, the same to be expended for like
purposes as original issue.

City of MlcKinney School Building Bonds.
ATTORNEY OENERAL'S DEPARTMENT.

AuSTIN, TEXAS, March 27, 1909.
Hon. J. R. Gough. McKinney, Texas.

DEAR SIR:

I am in receipt of your letter of the 22nd inst, ad-

dressed to the State Superintendent of Public Instruction and by

him referred to this department for reply. In your letter you state
that this series of bonds has been fully paid and all interest thereon,
and that you have left on hand $1216.43, and you desire to know what
disposition should be made of this fund, and whether or not this
is a city fund or a fund belonging to the board of trustees of your
city, to be used by them for school purposes.
In reply, I wish to advise that this question presents one of serious
difficulty and I, have had some difficulty in arriving at a proper
conclusion. I had a letter of the 4th instant, from the Mayor of your
city, asking what should be done with the funds and whether or
not it could be transferred to other city funds and appropriated to
other purposes. In his letter he stated the bonds were issued in 1889
and were redeemed in 1907, and there was nothing in his letter relative to the city of McKinney having assumed control of its public
schools, thereby becoming an independent school district, and I answered his letter with the question as he presented it before me to
the effect that the fund, as it appeared being a city fund, could be
transferred to the general fund of the city or any other fund and

appropriated to such other purpose as might be decided by the city
council.
Since answerine' his letter, however, I have been advised both by
your letter and the records of the State Superintendent's office that
for many years McKinney has been operating as an independent
school district, having assumed control of its public schools within
a short time after the issuance of this series of bonds.
I wish to call your attention to Section 133, et seq.. Chapter 124.
Acts of the Twenty-ninth Legislature, and especially fd'Section 136
of that Act, which reads as follows:
"In all cities and towns in this State which have assumed or may
hereafter assume exclusive control and management of public free
schools within their limits. and which have determined or may hereafter determine that such exclusive control and management of tht
public free schools within their limits shall be in a board of trustees,
* * * the title to all houses, lands and other property owned, held.
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,et upint or in any war dedicated to the use and benefit of the public
free sehools of such city or town, ineluding property heretofore ac-

as well as that which may hereafter be acquired. shall
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Ihis. i1oneurs in mne. eovers the tuestion of your inquiry aid delermiinls Iie litle to hiis cxeess of $14216.43, which is evidently inhl] witlii tei troI pro1pirty in the provisions of Ihe Act above
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Of the fundi sin'ce its 'iumiilation, aiid that my letter to Mayor Dog,i wwas nll error4 ii hoh line that it was a city fund.
Yours truly.

J. T.

SLUDER,

Office Assistant Attorney General.

('ON 'l(TRI 'TI)N ()F L\WR-DRAINAGE DISTRICT LAW.
Where petilion to c'olll1issioners court fails 1) contain necessary allegations prescribed in said Iaw 1o fix jurisdiction upon said court to act,
all subseqient proceedinigs are void.
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Hidalgo Counij Drainage District No. 1 Inprowinen Bonds.
ATTORNEY GENERAL'S DEPARTMENT.
STATE OF TEXAS.
AuSTIN, TEXAS,

Houi.

D. B.

C

in. Chapin,

March 30, 1909.

Te.as.

DEAiu Sm: In compliance with your request rlative to thi- In'"
posed bond issue, I wish to call your attention to the provisions of
the petition to- the commissioners court to create this district, whih
reads as follows:
"We the undersigned resident citizen tax payers of Ilidalao
Cointy . Texas, coistiliting- a maijority of the freohold resident vity
tax pay'rs whose lands shall be affected by the hereinafter proposed
drainaLe district, would respectfully show to your honorable

olirt:

"1. That there exists a great necessity for the constrution and
mraintenance of canals and drains for the purpose of drainage wiflhill
the drainage district hereinafter proposed; that by the establishinent
of a drainae system wihlli such Intieral', spurs. deanins. inlets and
outlets as may be found necessary, many thousands of acres of land
along the proposed route can be utilized for farnming. truck-growine.
etc.. aLd portions of the richest land in the ouonty utilized whih are

now subject to overflows and can not be utilized on account of lack
of drainage facilities.
2. Your petitioners would. therefore. respectfully propose the Constrietion and maintenance of a drainage district to be known as
Drainage District No. 1. Hidalgo County. Texas, and the said district
to be within the following proposed boundaries, to wit.
Youf will bear in mind that:
1. This petition does not recite that the simiers thereof reside in
the proposed drainage district.
2. It does not show that the lInds of such petitioners are incorporated within the boundaries of the proposed district.
3. It does not show that as many as twenty-five of sueb petitioners are freehold resident property tax payers of such distriet.
nor that a third of such freehold resident property tax -payers of
such distriet signed such petition.
Yon will observe from the provisions of Chapter 40. Acis of the
Regular Session of the 30th Legislature, Section 2. under which hese
proceedinus were instituted, reads as follows,:
"Upon the presentation to the county connimssioners court of any
county in this State of a petition * * * signed by twenty-five
of the freehold resident citizen tax payers, or in the event there are
less than seventy-five freehold resident citizen tax payers in the proposed district, then by one-third of such freehold resident citizen tax
payers of any proposed drainage district, whose lands may be :affected thereby, praying for the establishing of a drainage district
and setting forth the necessity, public utility and feasibility and proposed boundaries thereof, and designating a name for such drainage
district, which name shall include the name of the county. The said
commissioners court shall at the same session when said petition is
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presented set same down for hearing at some regular or special session
of said court called for the purpose # * *
You will observe that all of the statutory requirements are not embodied in your petition-the essentials of which, it occurs to me
necessary to confer jurisdiction upon the court are lacking, in that
the petition fails to show that the petitioners are either freehold
resident citizen tax payers of the district, or that they constitute onethird of such taxpayers of the district, or that twenty-five of such
signers are freehold resident citizen tax payers of the district. This
is a jurisdictional question and it occurs to me without these essentials embodied in the petition the court acquired no jurisdiction to
hear and determine the facts alleged in the petition.
County of North Dakota vs. Cheney, 22 Neb., 437.
Dodge County vs. Acom, 61 Neb., 376.
C. K. & W. R. R. Co. vs. County Commissioners of Chase County,
43 Kansas, 760.
County Commissioners of Chase County, 43 Kansas, 760.
Rich vs. Mentz Township, 134 U. S., 632.
Andes vs. Ely, 158 U. S., 312.
1st Abbott on Municipal Corporations, 427.
2nd Parham on Water and Water Rights, pp. 1003-1013.
It seems it is wholly immaterial what the facts are relative to the
qualifications of the signers to such petition as it appears from the
authorities cited and the provisions of the Act referred to that it is
the allegation in the petition which confers the jurisdiction upon the
court, and under the authorities cited all subsequent proceedings are
absolutely void where the petition fails to contain the necessary allegations to fix jurisdiction upon the court to act in the premises.
We are, therefore, compelled to reject your record as the same can
not be approved.
Yours very truly,

J. T.

SLUDER,

Office Assistant Attorney General.
CONSTITUTIONAL CONSTRUCTION-STATE
RAILROADBONDS-PENITENTIARY SYSTEM, MAINTENANCE
OF-PERMANENT SCHOOL FUND, INVEST:1
MENT OF.
Legislature has authority to pass act authorizing Penitentiary Board to issue
bonds, the proceeds from the sale of which are to be used to complete
State railroad three miles to Palestine; State Board of Education authorized to invest permanent school fund in bonds so authorized, said bonds
being "State bonds" and within the classification of bonds in which
the Constiution authorize sinvestment of permanent school fund.
ATTORNEY GENERAL'S DEPARTMENT.
STATE OF TEXAS.
AuSTIN. TEXAS, May 3, 1909.
Hon. A. B. Davidson, Lieutenant Governor, Austin, Texas.
DEAR SIR: I beg to acknowledge receipt of yours of the 24th
in which you request to be a'dvised by this department whether in
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our opinion the bill which passed the House relating to the comple-

tion of the Penitentiary railroad and the issuance of certain bonds
violates the Constitution of this State. .
In as much as the bill, as it passed the House, only authorized the
completion of the road to Palestine, a distance of about three miles
from its present western terminus, and the issuance of bonds amounting to only fifty thousand dollars in excess of those already issued
under and by virtue of an Act of the Thirtieth Legislature, I will
confine myself to the question submitted by you in so far as they
relate to the bill as passed.
It can not be questioned that the State has the power to maintain a penitentiary system. While the Constitution is silent upon
that subject, it is beyond a question a necessary function of government, and the Constitution contains no limitation upon the power of
the Legislature to establish a penitentiary system for the safe keeping of convicts, or to establish industrial enterprises for their employment. The maintenance of such industries as would only in a
slight ,egree compete with free labor has been the settled policy of
this State for many years, and from time to time the Legislature has
made provisions for their establishment, notably, the iron industry,
the wagon and furniture factory and the provisions for the establishment of a cotton twine and bagging factory by the Penitentiary
Board at the regular session of the present Legislature. The Thirtieth Legislature in which you had the honor to preside over the
Senate, passed a similar bill to the one under consideration. (Chapter LXXIV of the Acts of the Thirtieth Legislature, page '151).
The Legislature clearly expressed the purpose and necessity for the
extension of the road as well as the legislative intent in the enactment of the bill,, by the language used in the emergency clause
which is in part as follows:
" The fact that there now exists no law providing for means for the
extension of said State railroad, and the fact that the operation of
said State railroad, and 'the fact that the operation of the Rusk Penitentiary will be materially facilitated and cheapened by such extensions and operation of said State railroad, as in this Act provided,

and the fact that such extension is necesasry to protect the timber
and minearl resources of said Penitentiary, creates, an emergency,
etc."

The Legislature has therein declared the imperative necessity of
such an extension. The extension into the timber and ore lands,
and the connection with another trunk line only a few miles distant
from which it could receive its fuel for blasting and limestone for
fluxing the ore, and also the additional outlet afforded for shipping
the products of the penitentiary, are undoubted necessities. The
Legislature is the one department of government to pass upon such
a necessity, and having done so, it is clear that in the absence of constitutional limitation, it has the undoubted power to make the extension to the point where the necessities of the Penitentary, as expressed in the law, requires.
It has been repeatedly held that the presumption is that every
State-, statute, the object and provision of which is among the ac-
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knowledged powers of legislation, is valid and constitutional; and
such presumption is not to be overcome unless the contrary is clearly
demonstrated.
Sedgwick on Construction Constitutional Law, p. 409.
Fletcher vs. Peck, 6 Cranch, 87.
Ex Parte McCollom, 1 Cowen, 564.
The necessity as declared by the Legislature for the extension
through the ore and timber lands to a connection with another line
or railroad is undisputed, and has been so affirmatively 'declared by
the Legislature, and there being no constitutional inhibition aganst
it in my opinon the Legislature clearly has the power to authoirze its
construction to the extent authorized in the bill as it finally passed
the House.
The next question is whether the Legislature has the power to borrow
from the permanent school fund $200,000 to take up the former loan
of $150,000 and to complete the three miles of line to its destination
at Palestine, and to auuthorize the Penitentiary Board to issue bonds
to that amount carrying a lien upon the line as security for the
money.
There are three constitutional provisions which may appear to
have some bearing upon this question. If neither of them prohibits
the Legislature from enacting a valid law, then so far as my investigations have extended no constitutional objection can.be found
that questions the power of the State to provide the necessary funds
in the manner prescribed in the bill.
The first constitutional provision I will consder is Section 49 of
Article III which reads as follows:
"No debt shall be created by or on behalf of the State except tc
supply casual deficiencies of revenue, repel invasions, suppress insurlection, defend the State in war or pay existing debts; and the
debt created to supply deficiencies in the revenue, shall never exceed in the aggregate at any one time $200,000."
The question is, does the bill attempt to create a debt by or on behalf of the State. The well settled rules of construction 'do not
(ive to the laguage of the Constitution or of statutes any strained
or technical meaning, but they are given the meaning in which the
lan-uage or words are ordinarily understood. The word "State" as
used in the Constitution has two meanings, and is used in both senses
in different parts of the Constitution. In one sense it signifies the
territory inhabited by the people: in the other it means the body
politic inhabiting the territory. It is in the second sense that it is
used in the above provision of the Constitution. Our Supreme Court
and the Supreme Court of the United States in the case of Texas vs.
White, have held that a State in the ordinary sense of the Consti
tution is:

A political community of free citizens occupying a territory of
defined boundaries and organized under a government, sanctioned
and limited by a written Constitution and established by the consent
of the governed."
Texas vs. White. 74 U. .. 700.
State vs. White, 25 Texas. 465, 595.
Again the courts of this State say:
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"A State is a political community organized under a district goternment, recognized and conformed to by the people as supreme; a
commonwealth, a nation."
O'Connor vs. State, 71 S. W. Rep., 409.
An attribute of a State is sovereignty. Its laws, as a general rule,
are supreme within its territory. It is a political corporate body, can
act only through agents, and can only command, by laws. It is, in
the language of Vattel, "a moral person, having an understanding
and a will, capable of possession and acquiring rights and of directing
and fulfilling obligations.
Republic of Mexico vs. Ie Arangoiz, 12 N. Y. Super. Ct., 634.
The State is vested with full power over all matters within the
function of government not expressly inhibited by the Constitution.
In such a capacity it owns its penitentiary system, its ore and timber
lands to supply the raw material for -the industries established to
furnish employment for the convicts under its charge. It owns the
general revenue raised for the support of the government. It owns
the permanent funds created for the endowment of her schools and
has clothed the Legislature with the power to invest said funds in
the bonds of the United States, the State of Texas, or counties of
said State, or in such othen securities, and under such restrictions
as may be prescribed by law: and the State shall be responsible for
all investments.
Constitution, Section 4, Article VII.
Owning as it does the property of the penitentiary, including the
ore and timber lands adjacent thereto, also the railroad penetrating
them, and owning therevenue arising from its operation; owning,
as sovereigon. the general revenues of. the State and the permanent
school fund which it uses for investment only, can it be said that
the action of using temporarily a small sum, properly secured, of
one of its own funds, will have the effect of creating a debt against
the State, or itself, within the meaning of Section 49, Article III of
the Constitution. Would not the transaction be in the nature of an
individual who kept his funds in separate accounts, his funds for
groceries in one account, for dry goods, for medicine, for house
rent in other accounts. and should he draw upon his grocery fund
to relieve another necessity temporarily and placed the due bill of
the, dry goods account as security in the grocery fund, would he
thereby be creating a debt against himself, especially when he
according to Webster "is
owned it all. The word "debt"
that which is due from one person to another, whether money, goods
or service. That which one person is bound to pay to another person. (not that which a person owes to himself, or that which he is
bound to pay to himself.)
Cook vs. Bartholomew, 13 L. R. A.. 452
A debt is that which one is bound to pay to another.
Lovejoy vs. Inhabitants of Foxcroft. 91 Me.. 367.
A debt is a certain sum that is owing from one person to ;nother.
Little vs. Dryer. 138 Ill.. 272.
. Anthony vs. Savage, 3 Pac.,:546.
Appeal Tax Court vs. Rice. 50 Md.. 302.
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A debt is created when one person binds himself to pay money to
another.
Scott vs. City of Davenport, 34 Iowa, 208.
A debt as defined by the Century Dictionary, is that which is
due from one person to another, whether money, goods or services.
State vs. Georgia Co., 19 L. R. A., 485.
A debt is defined to be in its general sense a specific sum of money
which is due or owing from one person to another, and denotes not
only the obligation of the debtor to pay, but the right of the creditor
to receive and enforce payment.
Campbell vs. City of Indianapolis, 155 Ind., 186.
Neither the. Penitentiary Board nor the State Board of Education
which has charge of the investment of the school funds, are separate
corporate bodies with powers or functions, inherently their own,
but both are agencies of one and the same entity or
person, namely, of the State, and when the State in the
administration of its own property causes one agency to
transfer temporarily to another of its own agencies, it is
not creating a debt against itself within the meaning of that
word as defined by the courts and standard dictionaries. It owes no
obligation to any other person, no other person can sue on the obligation because in its true 'sense the State has merely used its own
and promises itself that it will return to a certain fund owned by
itself the funds it desires to use temporarily. Such a transaction is
in no sense creating a debt by or on behalf of the State, for no
other person is involved in the transaction but itself. The State
would have no authority to issue or sell bonds to any other person,
except in such cases as authorized by Section 49, Article III, of the
Constitution.
If the bonds authorized by the bill were sold to an individual,
bank, or any other person or association, it would then become a
debt against the State, a claim or obligation due from the State to
another person; but until such was accomplished it would not create
a debt against the State. The exact point was passed upon by the
Court of Civil Appeals of this State in the case of City of Austin
vs. Valle, 71 S. W. Rep., 414, in which case the Supreme Court refused a writ of error.
The court used the following language:
"When is a 'debt created, and when are bonds issued' within the
meaning of these provisions ? If the debt is created when the people by an election consent that the council may issue the bonds, or
if it is created, when the council by ordinance provides for the issue
of the bonds, or even when the bonds have been prepared, signed
and sealed, but not sold or delivered, then the appellant is right in
its contention, and the issue was excessive. But we do not believe
that the Constitution or the charter admits of such a construction.
Neither the election or the ordinance providing for the issue of the
bonds, nor the preparation, sigping and sealing of the bonds, created
any obligation against the cit: . All this might have been done and
yet, if the bonds had not been sold or delivered to a purchaser, the
city would have owed nothing. Certainly no debt would have been
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created; neither do we think that the bonds could be said to have
been issued until they passed into the hands of some one who claimed
them as a debt against the city."
So long as the bonds are in the hands of the State they can not
become a debt against the State. Moreover, to say that the State can
not under proper restriction use funds of its own to carry on its own
enterprises through its own instrumentalities, is to deny its sovereignty and its power to provide for its own necessities, admittedly
within its own functions of sovereignty.,
The next question is whether the permanent school fund can be invested in the bonds which the State issues to itself. No one who has
seriously examined the subject will question the power of the Legislature to appropriate such a sam out of the general revenue of the
State, especially after the necessity of the project has been declared
by the Legislature and in view of the fact that the appropriation is
for a propr object of governmental administration in a matter clearly
within the functions of government.
*
The
The Constitution, Section 4, Article VII, provides
Comptroller shall invest the proceeds of such sales, and of those
heretofore made, as may be directed by the Board of Education
herein provided for, in the bonds of the United States, the State of
Texas, or counties in said State, or in. such other securities, and under
such restrictions as may be prescribed by law; and the State shall be
responsible for all investments."
In the first place, the bonds authorized by the bill seem to be "State
Bonds." They are bonds authorized by the State, through its Legisislature to be issued by one of the agencies of the State to secure
funds for a project owned and entirely controlled by the State. They
will, therefore, come within the definition of that class of bonds
which the Constitution expressly authorizes the funds to be invested in. In fact, it is my understanding that the permanent school
fund owns at this time many bonds- issued by the State, and that
the public debt of the State, evidenced by bonds, are owned b- the
same fund. But if any doubt should exist whether the bon.s provided in this bill are the kind of State bonds alluded to in the Constitution, then another provision in the same section vests in the
Legislature the power and discretion to designate such other securities, and when the Legislature does so, 'as it provides in this bill, the
bonds so issued will become a legal security in which the funds may
be invested.
The Constitution lodges the power and discretion in the Legislature to designate such other securities, and legislative action vill
be binidng in all cases except in gross abuse of the power and discretion vested. I understand the facts to be that the railroad property which is pledged as a lien to secure the bonds is worth many
thousands of dollars more than the money advanced in this bill, and
that it affords ample security to the school fund for the amount required. Therefore, it can not be said as a matter of law that the
securities are insufficient and that the requirement that they be accepted by the School Board would constitute an abuse of legislative
power or discretion. The wisdom and policy of constructing said
road and the use of said funds for such purpoes is not for this De-
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partment to determine, but belongs to the Legislature, but as to your
legal powers to construct such a road to meet the necessities of a
State institution, I think there is no question.
The remaining section of the Constitution to be considered is Section 7 of Article VIII, which provides as follows:
"The Legislature shall not have the power to borrow, or in any
manner divert from its purpose any special fund that may, or ought
to, come into the treasury; * * * "

This provision uses the words "special fund," which means a
fund distinguished from the general fund, or a permanent fund such
as the school fund. It has reference to funds raised by taxation
or otherwise for a specific function of government or to pay the current obligations arising thereunder. It cannot have reference to a
permanent fund like the school fund, which the Constitution in express language authorizes to be invested, and to be invested in bonds
of the State. and such other securities as the Legislature may prescribe. If the constitutional provision above quoted included the
permanent school fund, then it would be in direct conflict. They
must, therefore, be construed in pari materia, and, therefore, the
last mentioned section is not a limitation upon the power of the
Legislature to pass the bill you have under -consideration.
The necessity for the extension of the road and the policy of doing so, in order to penetrate the ore and timber lands of the State,
and to furnish an outlet for the products of the penitentiary and to
furnish additional facilities for securing necessary supplies, is a
matter clearly within the powers of the State, and is within the
functions of the vovernment, against which I find no constitutional
inhibition.
Your powers are coextensive with the State's necessities arising
in the proper administration of the State's institutions, but go no
further. When the necessity ends, your powers fail.
The declaration by the Legislature that the railroad is necessary
for the discharge of its governmental functions in maintaining its
penitentiaries is not, however, conclusive upon the courts, and the
facts as to such necessity is subject to judicial inquiry, but the
Legislature is presumed to have acted within its constitutional powers in passing the act in question. and before said act would be held
constitutional, it must be made to appear that the Legislature has
clearly and unreasonably exceeded its legislative power.
In response to your inquiry as to whether the said aet contains
more than one subject and is in contravention of Article III, Section
35 of the Constitution, I beg to say that in my opinion the act. as
passed by the House, is substantially an act to authorize the completion of the road to Palestine, and providing ways and means for
the purpose, and that the provision as to ways and means is merely
auxiliary to and a necessary part of the object of the bill.
Breen vs. Texas & Pacific Ry., Texas, 305.
Hayes vs. Porter, 20 Texas, 793.
Albrecht vs. State, 8 Crin. App., 216.
Very respectfully,

R. V. DAVIDSON.
Attorney General.
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ENERAL.

SCOMMON SCHOOL DISTRICT-TSSTANCE
ETC.

OF BONDS

BY,

Commissioners court has authority to issue bonds on the faith and credit
of common school districts to pay accounts legally contracted prior to
date of bond issue.
Ward

Coundi C o nnmnon Reh7lool District. No. 3. School Houmse Bonds.
ATTORNEY GENERAL'S DEPARTMENT.

AUSTIN. TEXAS. -May

20, 1909.

HJon. R. B. Cousins, State Superintendent, Capitol.
DEAR SR: I am in receipt of your letter of the 15th inst., enelosing a correspondence between your Department and Hon. .T.
E. Starley, county indae of Ward County. relative to a bond issue
of this district.
Tt seems from the correspondence that this district desires the
county commissioners court to issue bonds on the faith and credit
of the district, as provided by law, the proceeds arising' from the
sale of such bonds to be used "in payment of accounts leiallv eontracted in buying, building, equipping and repairing a school house
for said district". or, as stated in the petition of the pi-operty taxpavers of said district, the funds to be used "for the purpose of
paving the existing debt and completing the nurchase and further
i'nnairinv the school bildinE now in said district."
T notice from your letter of the 1st inst.. to .Tdlue Starlev that
von advise that under Seetions 53 and 127 of the school laws of 1907,
that the commissioners court is without authority to issue bonds on
the faith and credit of this district for the purpose mentioned. and
T also observe that you advise that the title to the school property
in onestion passed absolutely to the school district at the time the
hnildini now existing was constrneted. notwithstianling the fact
that the building was jointly constructed by a school fund and some
lodie, the upper floor of the building having been desiLnated a, the
lodge interest in the building and the lower floor as the school interest, to be used by each respectively.
Rection 53 of the school laws of 1907 reads as follows:
"No mechanic, contractor, material man, or other person can eontract for in any other manner have, or acquire any lien upon the
house so erected or the land upon which the same is situated, and
all contracts of such parties shall expressly stipulate for a waiver
I
of such lien."
Just how this provision of the law has any application to the *eonditions of that district, I am unable to understand. It is not sonsht
by any one to foreclose any lien, and I find nothing in the correspondence indicating that any one has evei contracted for or made
an effort to create any kind of a lien upon the school property of
said district. It is, therefore, clear to my mind that this provision
of the law has no application to the anestion.
Section 127 of the school laws of 1907. reads as follows:
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"School trustees shall determine how many schools shall be maintained in their respective school districts and at what points they
shall be located; they shall determine when the schools shall be
opened and when closed: they shall contract with teachers to manage and supervise the schools, subject to the rules and regulations
of the county and State superintendent; they shall approve all
teachers' vouchers and all other claims ag'ainst the school fund of
their district; provided, that trustees of districts in making contracts with teachers shall not create a deficiency debt against the
district.'
This provision of the law deals exclusively with the available
sphool fund of the county and the maintenance tax fund, and I do
not understand by the correspondence submitted that the people of
this district desire the commissioners court to issue bonds to pay any
deficiency created by any expenditure of the available school fund or
1ihe maintenance school tax of the district in the employment of
teachers or otherwise.
The decisions under this section of the school laws, Stephenson vs.
Vnion Seatinie Company, 62 S. W. Rep.7 128: Collier vs. Peacock,
93 Texas, 255: Andrews vs. Curtis, 2 Civ. App., 678, each treat of
Ihe expenditure o'f the available sehool fund of the district and none
of them contain a discussion of the power of the commissioners
vourt to issue bonds for the payment of debts created for building
purposes of common school districts.
The Stephenson ease was a caes where seats had been sold to the
rinstees of a, common school district to furnish the school building.
and under, the authority of the law, as it then existed, 25 per cent of
,the school fund was set aside for two or three years for the purpose
of paying this obligation, but before the obligation was discharged.
'the fund which had been set aside was diverted and appropriated
to some other purpose. After it had been so appropriated it was
sought by a writ of mandamus to compel the board of trustees to
pay the debt long past due out of the available school fund of the
district, none of which at that time contained a provision for setting
aside of any part thereof for the payment of said debt. The court
refused the writ of mandamus and held the debt could not be paid in
such way. In other words, it held that the debt should have been paid
out of the fund set aside for that purpose, but when not so paid it
eould not be paid out of any other fund.
The Collier case was a case where it was sought to enforce a contract made for the employment of a teacher when the contract called
for more than the available scohol fund for a year. and it was -held
by the Supreme Court that such a contract was invalid when sought
to be made a charge against the funds of the succeeding year.
The Andrews case was decided principally upon the Collier case.
None of these eases anywhere discuss the power of the commissioners court to issue bonds for common school districty in the payment of accounts legally contracted for the construction, purchase.
building, repairing or furnishing of school buildings, and I have
been unable to find any decision of the higher courts of this State
construing the statute upon this question.
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The constitutional authority for issuing bonds on the faith and
credit of common school districts is found in Article 7, Section 3,
as amended at the general election in November, 1908, which reads
in part as follows:
"

*

*

*

and may authorize an additional ad valorem tax to be

levied and collected within such school district for the further maintenance of public free schools and the erection and equipment of
school buildings therein; provided, that a majority of the qualified
taxpaying voters of the district voting at an election to be held for
that purpose shall vote for such tax. not to exceed in any one year
50 cents on the $1.00 valuation of property subject to taxation in
such district

* *. "

You will observe that there is no inhibition in this constitutional
provision against the commissioners court or any other agency
created by the Legislature to issue bonds on the faith and credit
of common school districts to pay accounts created before or after
the issuance of bonds. and there is absolutely no restriction upon
the power of the Legislalure in this provision of the Constitution
upon this question.
Doubtless you had in mind the provision of Article II, Seetion 5,
of the Constitution of the State. which provides, in part, as follows:
"No debt shall be created by any city unless at the same time
provision be made to assess and collect annually a sufficient sum
to pay the interest thereon and create a sinking fund of at least
2 per cent thereon."
And also Section 7 of the same article, which reads, in part, as
follows:
"But no debt for any purpose shall ever be incurred in any manner by any eity or county unless provision is made at the same time
of creating the same for levying and collecting a sufficient tax to
pay the interest thereon and provide at least 2 per cent of the sinking fund."
These provisions are the only constitutional restrictions upon the
power to create a debt without providing at the time of its creation
the necessary interest and sinking fund. You will observe that these
provisions of the Constitution apply especially to city and county
debt and as has been held by the appellate court of this State do not
even apply to the current expense debts of such municipality.
Section 77, Chapter 124, Acts of the Twenty-ninth Legislature, as
amended by the Thirty-first Legislature. reads, in part, as follows:
"The said bonds shall be examined by the Attorney General of
the State of Texas and registered by the Comptroller of Public Accounts of the State of Texas. They shall be sold to the hig-hest
bidder and the purchase money shall be placed in the county treasury
to the credit of said school district. and the money shall be disbursed
upon warrants issued by the trustees of said district and approved
by the county superintendent in payment of accounts legally con-.
tracted in the buying, building, equipping or repairing of school
house or school houses of such district. or in the purchase of sites
therefor."
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To hold that this provision of the law has application only to accounts created after the issuance of bonds by the commissioners
court on the faith and credit of such district would be to destroy the
offect of the plain provisions of the act. If the district must first
have its bonds issued before it contracts the debts, there would arise
no necessity for any debts against the district for such purposes, as
they would have the funds with which to pay cash instead of contracting the debts. and, therefore, the provision of the law would
mean absolutely nothing.
You are, therefore. respectfully advised -that it is the opinion, of
this Department that the commissioners court, on proper petition.
is obligated to order the necessary election, at which the people of
the district may vote a bond issue for the purpose mentioned in
Iis act, whether said debts were created before, or are to be created
aftPer the issfiance of such bonds. Of course the obligations must be
lea and binding against ie district before the county superintendent wonld he anthorized to approve the same; but that question
could not conie up before the bonds were issued and would be a cuestion to be passed upon by the county superintendent when the aecounts were presented to him for approval, when he could determine their validity against the district. Besides, such bonds can
not he issued by the commissioners court on the faith and credit of
e111ommo school districts or otherwise without being' first submitted
to this Department for approval, and the question of the sufficiency
of the petition and the sufficiency of all other proceedings leading
up Io the bond issue, and the issuance of the bonds themselves are
qnosticips to be passed upon by this Department and would not he

approved by this Department if they did not show the bonds to be
for a legal and proper purpose.

There is nothine' in the law to prevent the trustees of this district
from paying the lodge for the interest the lodge may have in the
buildinz, as the building does not belong to the district until paid
for by it. This Department has repeatedly advised that trustees
have no legal authority to make such contracts, but that would not
deprive the lodge to demand of the trustees a payment to them of

any expenditure by them made jointly in the construction of a building the interest in which the lodge has never been paid for, by the
board of trustees of such district, and it is entirely legal and proper
for the board of trustees of this district to complete the purchases
of said building by paying the lodge for its interest in said building.
Good faith in the transaction would demand that the district do this
and pay all other binding, valid and subsisting obligations
against the district and the same can and should be paid by the
district out of the funds arising from the bond issue.
Yours truly,

J. T. StLDER.
Assistant Attornev General.
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BONDS-TAX RATE-INDEPENDENT SCHOOL DISTRICTS
-COMMON
SCHOOL DISTRICTS-CONSTITUTIONAL
CONSTRUCTION.
Not necessary for the adoption of a constitutional amendment that it receive
a majority of all the votes cast at an election, but a majority of votes
cast on that question.
Tax rate must be specified in common school district tax election; not so
in case of independent school districts.

Princefoni Independe nt ScIool District Sch ool House Bonds.
ATTORNEY

GENERAL'S IEPARTMENT.

AUSTIN, TEXAs, October 20, 1909.

Mr. Wallace C. Wilson. Recreary School Board, Princeton, Treas.
DEAR SIR: I am in receipt of your letter of the 2SIh ult., enclosing a copy of an opinion of Judge F. Win. Kraft of Chicago, disapproving this bond issue, and you desire my construction of the law
under which the bonds were rejected. Judge Kraft refuses to approve the bond issue for two reasons:
The first, as given by him in his letter, reads as follows:
"The validity of this bond is entirely dependent upon the fact
that Section 3 of Article 7 of the Constitntion was amended at tle
election in November, 1908, when there was submitted to the voters
for approval an amendment to said section increasing the limit of
taxation in school districts from 20 cents on the $100 valuation to
50 cents on the $100 valuation. Recent litigation ensued in which the
question was contested whether such amendment had in fact passed
in accordance with the requirements of the Constitution. Judge Wear
of the Twenty-third .Judicial District held that such amendment
had not been adopted by the voters for the reason that said amendment did not receive the favorable vote of a majority of the voters
voting at the said election. although it did receive a majority of the
votes east upon the question. The rigit to issue these bonds being
dependent upon said amendment, it consequently results, as above
stated, that these bonds can not be legallv issued while said decision

stands unreversed."
The second reads as follows:
"The dificulty above noted is of itself sufficient to make it imperatively necessary to disapprove this bond issue. I call attention.
however, to an additional objection that will have to be made which
lies in the fact that the election at which' these bonds were voted
upon the specific amount of tax was not voted upon. The provision
of Article 7, Section 3, of the Constitution. both as it originally
stood and as it is claimed, to have been amended, requires that the
qualified property taxpaying voters of the district shall vote such tax
not to exceed in any one year 50 cents on the $100 valuation of
property subject to taxation."
Answering his questions as they are given, I am of the opinion that
neither of them is well founded.
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1. It is true that there is a litigation pending in the courts of the
State calling in question the adoption of the amendment to Article 7,
Section 3 of the Constitution of the State voted upon at the Nocember
election, 1908. It is also true that Judge Wear, district judge of
the Twenty-third Judicial District of the State, held that the constitutional amendment was not adopted becau'se it did not receive a
majority of all the votes shown to have been cast in said election, and
that case is now pending on appeal in the Court of Civil Appeals at
I)allas, Fifth Supreme Judicial District, and is set for the 30th of this
month.

That Judge Wear is wrong in his doecision. I respectfully refer you
to the following authorities:
Allie vs. Denmani, S Texas. 297.
Cass County vs. Johnston, 95 U. S., 360.
Douglas vs. Pike County, 101 U. S.. 677.
Board vs. Smith, 111 U. S.. 556.
Knox County vs. National Bank, 147 U. S.. 99.
Gillespie vs. Palmer, 20 Wis., 544.
Dayton vs. City of St. Paul. 22 Minn., 400.
Green vs. TBoard (Idaho), 47 Pac., 259.
State vs. Barnes. 3 N. D.. 319; 55 N. W., 883.
Bott vs. Recretary of State, (New Jersey). 40 Atlantic, 74; 45
L. R. A., 231.
Smith vs. Proctor, 130 N. Y., 319; 14 L. R. A.. 403.
May vs. Bermel, 20 N. Y. App. Div., 53: 46 N. Y. Supp., 622.
Rauford vs. Prentice. 28 Wis., 358.
Iowland vs. Board, 109 Cal., 152: 41 1ac.. 864.
Fiscall Court vs. Tremble (Ky), 47 S. W. Rep.. 773: 42 L. R. A.,
7:8.
State vs. Lanlei. 5 N. D., 294: 32 L. R. A., 723.
State vs. Winkley, 29 Kan., 36.
State vs. Echols, 41 Kan., 1; 20 Pac.. 523.
Taylor vs. Taylor, 10 31inn.. 107.

citizens, etc.. vs. Williams. 49 La. Ann.. 437: 37 L. R. A..768.
Taylor vs. McFaden. 84 Iowa. 269; 50 X. W., 1070.
People vs. -Town Clerk of Harp, 67 Ill., 62.
)unovan vs. (reen. 57 Ill., 67.
State vs. Pad-itt, 19 Fla., :339.
Louisville & N. R. Co.. vs. Davidson County Court. 1 Sneed. 637
62 Amer. Dec.. 452.
Madison County ts. Priestly, 42 Fed., 817.
Oldknow vs. Wainwrilit. 2 Burrows. 1017.
IHosling vs. Vealy. Adol. & E. (N. S.) 406, 7 Q. B.
Rushyille Ons Co. vs. City of Rushville. 121 Ind.. 206: 6 L. R. A.,
315.
State vs. Dillon. 125 Ind.. 65: 25 N. E.. 1:36.
Mobile Savincs Bank vs. Board of Supervisors of Okdibbeha
County. 1). C., 22 Fed.. 380.
State vs. Mayor of the City of St Joseph. 37 Mo.. 272.
State vs. Binder. 38 30o.. 455.
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Metealfe vs. City of Seattle, 1 Wash. St., 297.
Yesler vs. Same, 1 Wash. St., 308; 25 Pac., 1014.
Lamb vs. Cain, 129 Ind., 338: .15 L. R. A., 832.
State vs. Vanosdal, 131 Ind., 338, 15 L. R. A., 832.
City of South Bend vs. Lewis, 137 Ind., 512: 37 N. E., 986.
Railway Company vs. Hardin, 137 Ind., 386; 37 N. E., 324.
Schlichter vs. Keiter, 156 Penn. St., 119; 22 L. R. A., 161.
Kuns vs. Robertson, 154 Ill., 394; 40 N. E., 354.
If the above authorities are not sufficient to convince any one of
the error in Judge Wear's decision, I am unable to determine how
to convince such person. Besides, if that amendment to the Constitution were not legally adopted, practically all the constitutional
amendments which have been voted upon at a general election since
the adoption of the Constitution in 1876 are invalid also, as almost all
of them have been adopted by the same character of vote: even the
constitutional amendment creating the courts of civil appeals was
.adopted in the same way, receiving a majority of the votes cast
upon that subject, but not a majority of the votes shown to have been
cast in the election. There can be no reasonable doubt of the error
in Judge Wear's decision and that the constitutional amendment
will be sustained.
2. There is objection made to the manner of submitting the
proposition to issue bonds by this district, to the effect that the election order and election notice should specify the particular tax rate
to be voted upon to provide the necessary interest and sinking fund
for the bond issue and the case of Parks vs. West, 108 S. W. Rep.,
470, is quoted as authority for the conclusion. It is true that the
Court of Civil Appeals in that case decided that the question when
submitted should state the specifis tax rate necessary to provide the
interest and sinking fund for the bond issue and that it based its
decision upon the case of Lowrance vs. Schwab, 101 S. W. Rep.,
840; but it is not true that the Supreme Court has in any way given
its sanction to this particular part of that decision of the Court of
Civil Appeals in the Parks case. While the Court of Civil Appeals
did so decide this question, the case was reversed upon other questions involved in the suit and no reference made by the Supreme
Court to that particular question and a decision upon that question
was not necessary to a decision of the case by the Supreme Court.
The fallacy of this decision (Parks vs. West) by the Court of Civil
Appeals will readily appear when the decision in the Lowrance case,
upon

which

they

base

their

conclusion

in

this

case,

is

analyzed.

In

the Lowrance case there was an attack made upon an election to
authorize a bond issue in a common school district, which districts
are created by order of the commissioners court and elections for
bond purposes as well as for any other purpose are ordered and held
under the direction and supervision of the commissioners courts.
That election was governed- by the provisions of Chapter 124, Acts
of Twenty-ninth Legislature. directing the manner of holding bond
electi6ns in common school districts. Subdivision C of Section 58
of- that act, as amended by the Thirtieth Legislature, in specifying
the particular objects to be passed upon by the commissioners court
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in ordering such election, provided that the commissioners court
shall state "the amount of tax to be voted on." Section 59 of the
same act provided the form of ballot to be "for school tax,"
'against school tax."
These provisions cover an election held to vote either a mainten ee tax or a bond tax. After voting such tax. either for maintenance purposes or for bond purposes, the same should not be abrogated. increased or diminished without another election held for
that purpose. as provided in Sections 63 and 64 of that act. Just
how the Court of Civil Appeals of the Fifth Supreme Judicial District, in the ease of Parks vs. West, supra, could hold that the Lowrance ease was authority for their decision in the Parks case, I do
not understand.
Article 7, Section 3 of the Constitution does not provide that any
specific tax rate shall be levied for either common or independent
school districts,. but the Legislature having provided the tax rate
must hie specified in a common school district tax election, it was
proper for the same to have been specified, and fatal to the election if that provision of the law were not complied with.
There is no such provision in the law authorizing the issuance of
independent school district bonds. Section 154. Chapter 124, Acts of
the Twenty-ninth Legislature, as it then existed, on this particular
qIuiestion reads as follows:
"Provided further, that no such tax shall be levied and no such
bonds issued until an election shall have been held for the purpose
of determining said question. whereat two-thirds of the taxpayers
voting at said eleetion shall vote in favor of the levying of said tax or
Ilie issuance of said bonds, or both, as the case may be."
.\Ind Ihe act of' Hie Thirty-first Logislatunre. amending this provision, ad(s1hIie fitiher' proviso. as follows:
SIrovided. that
I In speiflie rate of lix nei'd not he determined
in ile ('(e'tion."

It. is wlolly innioriti'ii1 Ilthat this proviso adde(ld by the Thirtyfist L'UislIine m1:
he in conflrt with somie ot lunIision of
Chiutior 124. of' the c\ts of the Tweity-ninith Legislaldr'. as there
(,:Il
1 1 iostion bit that if' Ihere is slueli coifliet Ifhe aet of the
nw
Thi* v-first Leuisifoare i1Ist prevail.
I also wish to tIfer \ou o th1 Iaw which plaes the tax rate for
bond issu1ies in indelpenideit school districts absolutely nder the
('ontri'ol
iiof the
i
1oaed of I rust(es aflcr the qiialified taxpaying voters
h
of tlie disti'iet, have aIthioiizAd a bond issue.
A part of Haovised Statumtes. A icle 912, reads as follows:
"Whenever any bonds shall be issued, the county commissioners
couit, or couneil of such 'eit y or town. shall levy upon the last assessmeit of the pr)perl('ty for' such city or town. as the case may be, a
tax sufficient 10 pay the interest and sinking fund of not less than
2 pier cent upon such bonds. The tax so let'ied shall remain as the

levY for that puir'poso until a now levy may be made for that purpose: providled. ihat sueh conniissioners court. or council, may from
time to time increase or diminish such tax so as to adjust the same
to the taxable valies of the property of the county, or ,ty or town,

Digitized from Best Copy Available

REPORT OF THE ATTORNEY

GENERAL.

and the amount to be collected; provided further, that the amount
shall not at any time be reduced so that it will not raise an amount
sufficient to pay the annual interest and sinking fund on all the
bonds sold or exchanged under the provisions hereof."
If any question should be raised as to the bonds included within
the meaning of the above- article, I further call your attention to
Revised Statutes, Article 917, which reads as follows:
"The county commissioners court of any county, or the mayor
and board of aldermen or city council of any city or town that have
heretofore issued bonds to aid in the construction of railroads or
other works of internal improvements, are heerby authorized and
empowered to reduce the rate of taxation heretofore levied for the
purpose of paying the interest and sinking fund on such bonds
so as to raise the amount necessary to pay the said interest and sinking
fund which may become due annually according to the terms of
said bonds; and any county, city or town, by its said commissioners
or city council, or mayor and aldermen, may from time to time
hereafter increase or diminish its rate of taxation according to the
valuation of its taxable property so as to raise the amount necessary
for the payment of said interest and sinking fund annually: provided, that the taxes shall never be reduced below the rate that will
raise the amount that is annually due upon such bonds."
Of course, these two provisions above quoted apply to counties,
cities and towns, and authorize the commissioners courts of the
counties, and the city councils of Cities and towns to adjust the tax
rate according to the necessities to meet interest and sinking fund
for outstanding bonds, and the tax rate, therefore, is absolutely
under the control of the county coiniiissioners conrt and city council
of cilies and towns, liimited, of course, inaheir power inl the rednetion of the lax rate io an a1onti siffieient to pay the initerest and
provide tle necessary sinkinig finid.
Saet loin 1(1, Chalpter 12-4, A s f(ithie Tl(Iin-ninth lbislatilo
the sil)je(t of imioleparilt shool list iiets, i'ils as follows:
"The I ruIsi'es deie- in aeeorn'
with fithe prove(diig seutioln
shall he vested with ihe fiuhll manageoniet a(l coiro of Ihe free
schools of such incorporated lown oi village, a
shall
1d in geb!ral b
vested with all the powers, righis an(1 (ties in regard to Ile establishnent, and m11aint1inining of free selools, ineliing tlie ,rrs
aid
maivorr of larawi, for fro
/( ( chool purposrs that are now eonfer-red
by the laws of ihis St ale tuiol lie 'tnil
or hoad of alderinteti of
incorporated eities and tiowns."
Therefore, as it clearly appears, a lix rate for a bond isslo. afier

the bonds have been authorized by a vote of the qualified lixpaying
voters of an independent school district, is under the control of the
board of trustees of such district, and they can increase or diminish
the tax rate as their taxable values increase or diminish so as to
levy a sufficient rate to provide the necessary interest and sinking
fund. What eould possibly be the reason for requiring a specific
tax rate to be voted upon at the time the question is submitted when
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ininiediately upon issuance of the bonds the board of trustees are
authorized by law to reduce such tax rate if the same should appear
excessive ?
It is, therefore, inconceivable how any one can come to the conclusion that a specific tax rate must be voted upon or be contained
in the election proceedings for independent school district bond elections, the Constitution making no such requirement and the statute
expressly providing that such rate need not be specific.
The Court of Civil Appeals of the Fifth Supreme Judicial District, in deciding the Parks case, evidently got the provisions of the
statute applicable to common school districts confused with those applicable to independent school districts and applied the statute of
common school districts to that of independent school districts, which
were entirely dissimilar in this particular. I, therefore, contend that
the decision of the Court of Civil Appeals in the Parks case is not
authority. The opinion has not been approved by the Supreme
Court and was based upon an opinion of the Court of Civil Appeals of the First Supreme Judicial District which was rendered on
an entirely different character of school districts.
I also wikh to call your attention to a question of facts that may not
appear to those who are investigating independent school district
bonds, which are being approved by this Department. The Mertens
Independent School District case (Parks vs. West) was not a suit
attacking the validity of the bond issue. It was simply a suit attacking an election and seeking to set aside an election for irregularities and enjoin the bond issue which was proposed by the board
of trustees. No bonds were ever issued by the district. The Baird
Independent School District case, (Snyder vs. Baird Independent
School District, 111 S. W. Rep., 723), was also a suit to set aside
an election and was not a suit attacking the validity of any bond issue. I mean by this that neither of the above suits involved the
same question that is involved in determining the validity of a bond
issue already properly executed ready for delivery. Under our law
a suit can be filed to set aside an election within thirty days after
the election. This is termed a direct attack upon the election proceedings: If this time elapses and no suit is instituted for the purpoes, the election can not be attacked collaterally for any irregularity therein contained, and especially so after the bonds have been
issued.
I call your attention to the Revised Statute Article 1789, which
reads, in part, as follows:
"Any person intending to contest the election of anyone holding
a certificate of election as a member of the Legislature, or for any
office meitioned in this law, shall within thirty days after the return day of election, give notice thereof in writing and deliver to
him, his agent or attorney, a written statement of the ground on
which such contestant relies to sustain such contest."
Sayles' Statutes. 1897, Art. 1804t, reads as follows:
"If the contest be for the validity of an election held for any
other purpose than the election of an officer, or officers, in any
county or part of the county or precinct of the county, or any in-
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corporated city, town or village, any resident of such county, precinct, city, town or village,' or any number of such residents, may
contest such election in the district court of such county in, the same
manner and under the same rules, as far as applicable, as are prescribed in this chapter for contesting the validity of an eletcion for
county officer. "
The latest election law is known as the Terrell Election Law. and
was enacted in 1905. Section 92 of the Terrell Election Law reads
as follows:
"All election contests except for nomination in primary elections
shall be tried as required by the Act of April 6, A. D., 1895, unless
otherwise provided for by law," the act referred to being the article
of Sayles' Statutes above quoted.
Therefore, if it should be finally determined that there is an irreeularity, or has been an irregularity in the manner of submitting this
question to the qualified voters of an independent school district. the
question can only be raised by a proceeding attacking that election. instituted for that purpose, and within thirty days after election. Tf no
stituted for that purpose, and within thirty days after suich election.
If no such proceeding is instituted the question can not be raised
against the validity of the bonds issued. We do not admit. however,
that the manner of the submission is improper or in any way an
irregularity, but contend that it is the only proper day 'to submit
the question under the law.
There are practically no independent school district bonds issned
within thirty days after the election held for that purpose.
There is another question that I wish to call your attention to
and that is the provision on the face of each bond, which reads as
follows:
"That all afts, conditions and things required to be done and performed and to happen precedent to and in issuance of this series
of bonds and of this bond have been properly done and performed
and have happened in reirular and due.time in form and manner as
required by law."
This occurs to ine is a complete estoppel against the district and
would prevent the district from raising any question as to the validity of the bonds after the bonds had been sold and the proceeds received by such district. I think there can be no question as to the
soundness of this proposition.
Simonton on Municipal Bonds. Sees. 193 and 248.
Modern Law of Municipal Corporations. Hainer. Sec. 372, and
numerous authorities therein cited.
Besides Acts of the Twenty-ninth Legislature. Chapter 124. Section 5, was amended by the Thirty-first Legislature. Chapter 110,
which reads as follows:
"In all cases where the proceeds of the sales of any bonds have
been received by the proper officers of the county or incorporated
city (independent) or common school district. road precinct, drainage, irrigation, navigation and levee district, or by the party acting
for it in negotiating the sale thereof, such county or incorporated
city (independent) or common school district. road precinct, drain-
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age, irrigation, navigation and levee districts, shall thereafter be
estopped from denying the validity of such bonds so issued and the
same shall be held to be valid and binding obligations upon the
county or incorporated city (independent) or common school district, road precinct, drainage, irrigation, navigation and levee districts for the amount of bonds sued on and interest thereon at the
rate mentioned therein deducting such amounts, if any, as having
been previously paid thereon."
So it therefore appears that the objections to the independent
school district bond issues in Texas and especially those objections
referred to in this letter are absolutely frivolous, and all bonds originally issued by these districts are valid and binding obligations upon
the same.
Yours truly,

J. T.

SLUDER,

Assistant Attorney General.

BONDS-MUNICIPAL CORPORATIONS.
Bonds, in order to be legal, must state a statutory purpose. City can not
enter partnership with private corporation (water company) for the
purpose of extending its water mains.

City of Tyler Water Works Bonds.
ATTORNEY GENERAL's DEPARTMENT.

AuSTIN, TEXAS, November 16, 1909.
Hon. C, 0. Griggs, City Attorney, Tyler, Texas.
DEAR SIR: I am in receipt of your letter of the 8th inst., relative
to this issue of bonds and advising that it is the wish of your city
council that I give my views in full, by a written opinion, why this
bond issue can not be approved.
It is a fundamental principle of law that a bond issue must state
in the election order. election notice and bond ordinance a statutory
purpose; without such purpose being so stated a valid issue can not
be had. It is very clear to my mind that the purposes of this bond
issue are not statutory purposes. It is true that Section 26 of your
city charter, stating the purpose for which bonds may issue, reads
in part, as follows:
"* * * the purchase and improvement of public works, the construction and repairs of storm sewers and acquisition, erection and
maintenance of waterworks and electric lights and gas works and
plants * *

This is all the authority granted by your city charter to issue
waterworks bonds. This, in my judgment, contemplates that the
bonds issued for waterworks purposes shall be bonds for the construction of a waterworks plant to be operated by city officials in
the exercise of their official duties for the benefit of the public. It
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does not, in my opinion, authorize the issuance of bonds for the construction of any part ,of a waterworks system. It is true that if the
city owned this waterworks and desired to extend or add to the
system. it would be clearly within the power of the city to do so
under the authority granted in the charter, These bond proceedings
do not state a.. statutory purpose. They could not truthfully state
a statutory purpose as defined above, as it is made to appear that
this bond issue is not sought for the purpose of installing a waterworks system. but for the purpose of extending the waterworks system of a private corporation owning the present waterworks of your
city. It is proposed by this bond issue to construct and lay water
mains in North Tyler. connecting with the mains of the Tyler Water
Company, a private corporation. When the same are so constructed
and connected with the mains of the present water company they
are to be leased or turned over to the water company to be operated
by it for the benefit of the water company and for which consideration the company proposes to pay the city 6 per cent on the expense
of constructing and extending the said water mains. As-I once before advised, this partakes of many of theelements of a partnership
between the municipality of the City of Tyler and the water company, a private corporation owning the waterworks of your city. I must
admit that it is a very peculiar character of -partnership proposed,
but it possesses the elements of partnership just the same. The city
is to furnish the capital to extend these improvemnts and receive
for such extension 6 per cent, not on the profits of the water company, but upon the capital so invested. It is usual, of course, for partners. when they form a co-partnership, for each partner to furnish
a, certain part of the capital stock and then share proportionately
the profits of the partnership. As stated above, this proposed partnership is peculiar, in that the city is to furnish the capital and the
water company is. to operate the mains constructed by such capital
and appropriate the profits to its own use without dividing the profits with the city, except to the extent of 6 per cent of the capital invested by the city. It would be just as legal foT the city to issue
$11,000 in bonds, the amount proposed. and turn the bonds over to
the water company, with which the water company would extent its
improvements to North Tyler; or it would be just as legal for the
city to issue the $11,000 i bonds, sell them for $11,000 and turn the
$11,000 over to the water company by which the water company would
extend its improvements to North Tyler, the water company, of course,
agreeing in each instance to pay the city 6 per cent on the $11,000 per
annum and taxing the water consumers of North Tyler and pocketing
the proceeds of such tax. This, in my judgment, is essentially a~bond
issue for a private purpose. It is a bond issue for the purpose of
aiding a private corporation to extend its water mains to North
Tyler. It is a partnership, in that Tyler Water Company proposed
to pay the city out of its profits 6 per cent of the bond issue annually, and operate the mains itself for its own use. That this can
not be done is very clear from the following authorities:
Williams vs. Davidson, 43 Texas. 34.
City of Brenham vs. Water Co., 67' Texas, 542.
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Nalle vs. City of Austin. 21 S. W. Rep., 375.
If the Legislature in enacting a special act granting your city a
charter, had added to the provision of the charter herein referred to
the authority for the city "to construct a waterworks system in whole
or in part and operate the same itself as a municipal corporation or
lease such waterworks system or any part thereof to any private individual or corporation to operate such water company and charge the
public for water rents and appropriate such charges to its own use,"
then so far as the Legislature would be empowered to do so, your
city would have the authority to issue the proposed bonds.
If the above provision were contained in your charter, the bonds
could then not be approved because such provision in your charter
would be unconstitutional and void as being in conflict with Article
11, Section 3 of the Constitution which reads, in part, as follows:
"No county, city or other municipal corporation shall hereafter
become a subscriber to the capital stock of any private corporation
or association or make any appropriation or donation to the same or
in any wise loan its credit."
If the purpose of this bond issue does not embody the elements
of partnership. which I do not concede, but which, is earnestly
claimed by your city officials, it would be a donation to a private
corporation, or a loaning of the credit of the city to advance the
interests of a private corporation, which is not permissible under the
above provision of the Constitution, and which has been very well
discussed and decided in the ease of Cleburne vs. G., C. & S. F.
Ry. Co.. 66 Texas. 457. Such attempted legislative authority would
also be in direct conflict. in my judgment, with Article 8, Section 3
of the Constitution of the State. which reads as follows:
"'Taxes shall be levied and collected by general laws and for phlie purposes only."
It can not be denied that in addition to the elements of partnership of this proposed bond issue, that the taxes to be levied and collected from the people of your entire city are to pay for a bond issue
issued solely to extend the water mains of a private corporation and
to enable the people of North Tyler to be benefited by having the
privilege of paying water rent and obtaining thereby water supply
from a private corporation, and this would be true, to say nothing
of taxing the people of your entire city for the benefit of those few
living in North Tyler, if they were receiving thereby municipal assistance instead of assistance through a private corporation. In other
words, there would still be a question if this water supply were going
to be furnished North Tyler through the municipal officers, there
would still be a question of the right of the city to tax its entire
property and inhabitants for the benefit of only one addition to the
city.
This question is very well discussed in the case of Ottawa vs.
Carey, 108 U. S., 110. That case was very similar to the proposition involved in this bond issue, the United States Supreme Court
holding that municipal corporations being created only to aid the
State government in the legislation and administration of local
affairs, possesses only such powers as are expressly granted. or as
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may be implied. because essential to carry into effect those which are
expressly granted, and also further holding that bonds issued by
a municipal corporation, but not under either a general authority
to borrow for corporate purposes or a special legislative authority
to borrow for purposes within the power of the Legislature to confer, are void. In this case it was sought to issue bonds, the proceeds of which were to be expended in developing the natural advantages of the city for manufacturing purposes and the bonds were
issued and turned over to a private corporation for the purposes
mentioned. The bonds were held void in the hands of purchasers.
You will, therefore, understand:
1. This bond issue can not be approved because the Legislature
has not authorized the city to issue the bonds for the purpose for
which this bond issue is sought.
2. Bonds can not be issued for the purpose herein specified. it
being a private purpose. even if authorized by the Legislature, as
such legislation would be unconstitutional.
3. They can not be issued to aid a private corporation as it is
proposed to do in this instance for constitutional reasons.
4. The proposed issue embodies the element of a partnership
between the city and a private corporation.
Yours very truly.

J. T.

SLUDER,

Assistant Attorney General.

COMMISSIONERS COURT-COUNTY WARRANTS-BONDS-DEBTS-CONSTITUTIONAL CONSTRUCTION-TAX
RATE-COURTHOUSE AND JAIL.
Commissioners court may issue bonds or interest-bearing warrahts, subject
to limitation herein, for purpose of constructing courthouse and jail.

Chainbers Coaunty Co urtiouse Bond.q.
ATTORNEY

GENER.L'S . DEPARTMENT.
AusTIN.

TEXAs. February

1. 1910.

Hon. IW. B. Gordon, County Tax Assessor, Anahuac, Texas.
DEAR SIR: In reply to your letter of the 24th ult., in which you
desire to know if the county commissioners court is authorized "to
issue interest-bearing warrants to build a courthouse and jail. or
must an election be held and bonds issued for the construction of
such building."
In reply thereto. I wish to advise that prior to 1893 the commissioners courts were authorized by proper or(lers to issue interestbearing or non-interest-bearing county warrants for the purpose of
borrowing money to construct courthouses and jails.

Revised Statutes, Articles 797. 819 and 1548.
Cresswell Ranch & Cattle Co. vs. Roberts Co.. 27 R. W. Rep.. 737.
Ashe vs. Harris Co., 55 Texas, 52.
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San Patricio Co. vs. McClure. 58 Texas, 243.
Davis vs. Buiney, 58 Texas, 364.
Lumber Co. vs. County. 88 S. W. Rep.. 412.
In 1893 the Legislature passed an act authorizing "the county
commissioners court of any county in this State to issue bonds of
said county for the following purposes:
"1. For the erection of a county court house and jail, or either.
"2. For purchasing or constructing bridges for public purposes
within the county or across a stream that constitutes the boundary
(Rev. Stats., Art., 877).
line of the county."
This act was amended in 1903 adding authority to issue road and
bridge bonds. but the amendenmt does not affect the question here
under consideration.
This article of the Revised Statutes, enacted in 1893, is clearly
cumulative of the provisions of the statute theretofore enacted and
above referred to, which authorized the issuance of county warrants
for the construction of courthouses and jails, and when this last act
was enacted there were two separate and distinct means by which

the county commissioners court could borrow money for the construction of such buildings and two different and distinct evidences
of debt authorized to be issued by them to borrow money for the construction of such buildings: First, by the issuance of county warrants, and. second, by the issuance of bonds.
In 1899 the Legislature enacted a law, the first section of which

reads, in part, as follows:
" Section'1. Hereafter it shall be unlawful for the commissioners
court of any county or the city council of any incorporated town or city
in this State to issue the bonds of said county or town or city for
any purpose authorized by law. unless the proposition for the issuance of such bonds shall have been first submitted to a vote of

the qualified voters who are property taxpayers of said county,
town or city, and unless a majority of the said qualified property
taxpayers voting at said election is in favor of the proposition for
the issuance of bonds, then the bonds shall not be issued. If the
proposition for the issuance of bonds is sustained by a majority of
the said property taxpayers voting. at said election, then the said
bonds shall be authorized and shall be issued by the said commissioners court or said town or city council". (Chap. 149, Acts 26th
Leg. Sec. 1.)
This act of the Legislature does not in any way require an election to be held to authorize the commissioners court to issue interest-bearing or non-interest-bearing warrants for the construction of

such buildings. and it does not provide that the indebtedness for
such purpose must be created by the authority of such an election.
It simply provides that when bands are issued for the incurring of
such indebtedness that an election shall be held as therein provided.
We are not to be understood by virtue of the conclusions reached
in this opinion as holding that the commissioiers court can issue
county warrants without restriction and create such indebtedness without limit.
The Constitution provides "no debt for any purpose shall ever be
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incurred in any manner by any city or county unless provision is
made at the time of creating the same for levying and collecting a
sufficient tax to pay the interest thereon and provide at least 2 per
cent as a sinking fund". (Art. 11, Sec. 7, Constitution of the State).
This provision of the Constitution has bqen held to apply to all
debts contracted by counties and cities, except such debts as were
at the creation of the same reasonably within the contemplation of
the parties to be satisfied out of the current revenues of the, county
or city.
McNeal vs. City of Waco, 89 Texas, 83.
Corpus Christi vs. Woesner, 58 Texas, 465.
Terrell vs. Dessaint 71 Texas, 770.
When the commissioners court creates any other kind of debts,
such as debts for the construction of a courthouse and jail, this constitutional provision must be complied with or the indebtedness is
invalid.
San Patricio Co. vs. City National Bank. 44 S. W. Rep., 1069.
Mitchell Co. vs. Bank, 91 Texas, 370.
In other words, when such interest-bearing warrants are ordered
to be issued by the -commissioners court, the court must provide for
the payment of the interest and create the necessary sinking fund
to discharge the obligations at maturity the same as if it were a bond

issue.

There is also another constitutional provision to govern the commissioners court in the creation of this character of indebtedness.
No county is authorized to create an indebtedness in excess of an
amount which can be supported by a tax rate of not exceeding 25
cent on the $100 valuation of property. That is, the tax rate
necessary to pay the annual interest and create a sinking fund sufficient to reddem the indebtedness at maturity. whether bonds or
warrants, must not exceed in any one year, together with the tax for
all other indebtedness of this character which may be outstanding
at the time, 25 cents on the $100 valuation of property.
Constitution of State, Art. 8, Sec. 9.
Mitchell Co. vs. Bank, 91 Texas. 361.
Bank vs. Terrell, 78 Texas, 450.
Nolan Co. vs. State, 83 Texas, 182.
Dean vs. Lufkin, 54 Texas, 265.
Jefferson Iron Co. vs. Hart, 44 S. W. Rep.. 321.
Robinson vs. Breedlove, 61 Texas, 361.
Loonie vs. Houston, 54 Texas, 517.
You are, therefore, respectfully advised that it is our opinion that
subject to and in accordance with the colstitutional provisions herein discussed, the county commissioners court has the power to create
an indebtedness for the construction of a courthouse and jail and
issue as an evidence of such inedbtedness interest-bearing warrants
for such purpose, 'notwithstanding the fact that the law also authorizes them to issue bonds for the purpose of borrowing money
to construct such buildings, the Act of the Twenty-sixth Legislature,
Chapter 149, referred to herein, requiring such election to be held
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only in case there is to be a cond issue for the construction of such

buildings.
Yours very truly.

J. T.

SLUDER,

Assistant. Attorney General.

BONDS-COMMON SCHOOL DISTRICTS-VALIDATION
OF, ETC.
Atascosa County Coinmon School District No. 1, School House Bonds.
ATTORNEY

S DENERAL
DEPARTMENT.
AUSTIN, TEXAS, February 17, 1910.

Ho-n. W. 11. Aberinthy. County Judyc. Plcasanton, Texas.
DEAR SiR: After a thorough conference with the members of the
department upon the subject of the validity of this school district
and its authority to issue bonds,-we have reached the conchision that
the same is a valid district and that legal and valid obligations may
be created in the issuance of bonds upon said district.
We are of the opinion that the boundaries of the district are suffivient to identify the territory sought to be included in the district.

Being of that opinion, we have reached the conclusion that if there
wire any question of its validity originally, such question has been
eliminated by the adoption of the constitutional amendment on
August 3, 1909, and by the validating provision of Section 50, Chapter 124, Acts of the Twenty-ninth Legislature, as amended

by

the

Thirty-first Legislature, Chapter 12.
The constitutional amendment referred to. which was adopted in
August, 1909, reads in part as follows:
-Section 3a. Every school district heretofore formed, whether
formed under the general law or by special act and whether the territory embraced within its boundaries lies wholly within a single
oounty or partly in two or more counties is hereby declared to be and
from its formation to have been a valid and lawful district."
You will observe that this language covers both common and independent school districts and includes every district in the State,
whether it is a county line district or a district wholly within any
partieular county and clearly makes valid the district under consideration. Before the adoption of this constitutional amendment, however, the latter part of Section 50. Chapter 12, Acts of the Regular
Session of the Thirty-first Legislature, read in part as follows:
-The commissioners' court shall designate such school districts
by numbers; provided, that all school districts in the State heretofore laid out and attempted to be established by the proper officers of
any county and heretofore recognized by said county authorities as
sehool districts of said county. are hereby validated in all respects as
though they had been duly and legally established in the first instinee. "
This language as you will see expressly, when read in connection
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with the balance of the act, applies to common school districts and is
evidently intended to reach just such questions as are involved in
this district.
We are of the opinion that either the Act of the Thirty-first Legislature or the adoption of the constitutional amendment referred to
is sufficient to make valid the district under consideration.
We are also of the opinion that it is the duty of the commissioners'
court to proceed to the issuance of the bonds authorized by vote of
the people at an election held for that purpose in this district. and
you are respectfully so advised.
Yours very truly,
J. T. SLUDER.
Assistant Attorney General.

Digitized from Best Copy Available

Digitized from Best Copy Available

OPINIONS CONSTRUING DEPOSITORY
LAW.
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STATE DEPOSITORY-UNION BANK & TRUST CO., DALLAS
-NATIONAL BANK-STATE BANK.
State bank, which is a State depository, may convert itself into national
bank, without affecting the obligation of contract with State as State
depository.
ATTORNEY GENERAL's DEPARTMENT.
Aus8rtN, TEXAS.September 15. 1908.

Ion. Sam Nparks, State Treasurer, Capitol.

I hdve your letter of the 11th instant, in which you say:
"I have been advised by the Union Bank & Trust Co. of Dallas
that it is the intention of that institution to convert itself into a national bank.
"The said bank is a State depository.
"Please advise me if the contract made with the Union Bank &
Sit:

Trust Co. by the State will in any manner be affected should the said
bank be converted into a national bank."
In reply I beg to say that while your question appears not to have
been decided by our State courts, I am of the opinion that it should
be answered in the negative.
Rev. Stats. IT. S., See. 5154; Fed. St. An., Vol. 5. p. 110, and note.

Metropolitan Bank vs. Claggett, 141 U. S., 520.
Michigan Insurance Bank vs. 1,1dred, 143 I. S., 293.
City Natl. Bank of Poughkeepsie vs. Phelps, 97 N. Y., 44.
National Bank vs. Clark, 44 Barb., 26.
Coffey vs. National Bank, 46 Mo., 140.
Enn's Admr. vs. Exchange Bank, 79 Mo.. 182.
Thorp vs. Wedgeforth, 56 Pa. St., 82.
Kelsey vs. National Bank, 69 Pa. Sta., 426.

Atlantic National Bank vs. Harris, 118 Mass., 147.
Bank vs. Melntire. 40 Ohio ;t.; 536.
qavings Bank vs. Sachtleben. 67 Tex., 422.
Austin vs. Teenmiseh National Bank. 49 Neb.. 412: 59 Amer. St.,

543. and note.

Truly yours.
Wmr E. HAWKINS.
Acting Attorney General.

SCHOOL LANDS, PURCHASER OF-FORFEITURE FOR NONPAYMENT, PAYMENT THROUGH MISTAKE, BEING
APPLIED TO OTHER LANDS.

A TTORNEY GENERAL

DEPARTMENT.

AUSTIN, TEXAS. September 21, 1908.
lion. Sam Sparks, State Treasurer, Capitol.
SiR: We are in receipt of your letter of the 19th instant which is
as follows:
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"On July 27th, 1908, this Department received a remittance of
$360.29 from A. L. Green of Stanton, Texas, with a letter instructing that it be applied as interest on the following school land accounts in Andrews County, Texas:
"On sections 8, 9, 10 and 11, block A-51, account W. A. Rasberry, from March 17, 1906, to November 1, 1907 ........ $180.96
" On section 24, block A-51, and sections 3, 4, and 5, block
A-52, account W. J. Rasberry, from March 17, 1906, to
Novem ber 1, 1907, ...................................
179.33
" T otal ..............................................
$360.29
"The sum of $179.33 was credited to the four sections last mentioned above as requested, but the sum of $180.96 which he requested to be applied on Sections 8, 9, 10, and 11, Block A-51, could
not be credited to the accounts for the, reason. that the interest due
November 1, 1907, on those Sections had been paid previous to this
remittance. Sections 8, 9, 10, and 11, Block A-51, Andrews County.
stand on the records of the Treasury Department in the name of J.
F. Vincent. For that reason the sum of $180.96 was returned to A.
L. Green at Stanton, Texas, on August 29, 1908. This money was
again placed in the Treasury Department by said A. L. Green on
September 18, 1908.
"On September 18, 1908, said A. L. Green made affidavit and
presented to the Treasury Department stating that the payment of
the sum of $180.96 made to the Treasury Department by him on July
27, 1908, was not intended by him as a payment of interest on Sections 8, 9, 10 and 11, Block A-51, Andrews County, but was intended
as a payment of interest due November 1, 1907, on Sections 1, 2, 8,
and 9, Block. A-52, Andrews County, standing in the name of W. A.
I
Rasberry. A copy of said affidavit is attached hereto.
"The accounts for Sections 1, 2, 8, and 9, Block A-52, Public
School, Andrews County, in the name of W. A. Rasberry, have been
declared forfeited by the Commissioner of the General Land Office
for non-payment of interest due November 1. 1907. said forfeiture
having been declared since July 27, 1908.
"Will you give me your opinion on the two questions following:
"1. Was the payment of $180.96 made by A. L. Green, referred
to above, a payment on July 27, 1908, of interest due November 1,
1907, on Sections 1, 2, 8, and 9, in Block A-52, Andrews County,
which stood on the books of the Treasury Department in the name
of W. A. Rasberry?
"2. Was said payment on July 27, 1908. sufficient for this Department on this date to notify the Commissioner of the General
Land Office that money was in this Department on July 27, 1908, to
pay the interest due November 1, 1907, on said Sections 1, 2. 8 and
9, Block A-52, Andrews County, in the name of W. A. Rasberry.
and to request that he reinstate the accounts?"
Said affidavit referred to in the abov* letter is as follows:
"The State of Texas,
"County of Travis.
"Before me. the undersigned authority, on tbi* day personally ap-
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peared A. L. Green of Stanton, Texas, known to me, who being first
duly sworn, deposes as follows:
" That he, the said A. L. Green was the remitter of the sum of
three hundred sixty and 29-100 ($360.29) dollars referred to in the
foregoing certificate from Hon. Sam Sparks, State Treasurer. That
the remitting of the sum of one hundred eighty and 96-100 ($180.96)
dollars as interest to November 1, 1907, on Sections 8, 9, 10 and 11,
Block A-51, Andrews County, for the account of W. A. Rasberry,
was a clerical eror. That the said W. A. Rasberry does not own and
never did own said sections of land. That said W. A. Rasberry did
own Sections 1, 2, 8 and 9, Block A-52, public school land in Andrews
County, and that said W. A. Rasberry paid to him, the said A. L.
Green, the aforesaid sum of one hundred eighty and 96-100 ($180.96)
dollars, to be remitted to Hon. Sam Sparks, State Treasurer, as interest on said Sections 1, 2, 8 and 9, Block A-52, referred to above.
And that the remittance of one hundred eighty and 96-100 ($180.96)
dollars, to Hon. Sam Sparks, referred to in the foregoing certificate,
was for the purpose of paying all interest due to November 1, 1907,
on said Sections 1, 2, 8 and 9, Block A-52 for account of W. A.
Rasberry.
(Signed)
"A. L. GREEN.
"Sworn to and subscribed before me on this 18th day of September, A. D., 1 08.
"(Seal)
(Signed)
"H. L. HAYNES,

J,

"Notary Public, Travis County, Texas."

Answerin, your questions in their order, I beg to say:
1. Revised Statutes, Article 4218p, contains the following provisions:
" All purchase money due upon lands, as well as accrued interest,
and all other moneys arising from the sales or leases of said
lands shall be paid by the purchaser
or lessee
direct
to the Treasurer of the State, who shall cause an accurate
account to be kept with each purchaser, and who shall
execute duplicate receipts for all sums of money paid to
him under the provisions of this chapter, one of which receipts
shall be delivered to the purchaser or his agent, and the other transmitted to the Commissioner of the General Land Office."
It will be noted that in Revised Statutes, Article 4218p, both purchasers and lessees are included.
Revised Statutes, Article 4218u, is as follows:
"All lessees shall pay the annual rents due for leased lands directly to the Treaurer of the State, who shall execute receipts in
duplicate for each payment made by any lessee, one of which receipts shall be delivered to the lessee and the other transmitted to
the Commissioner of the General Land Office. The Treasurer shall
cause 1o be kept an accurate account with each lessee, and the Commissioner of the General Land Office shall file in his office all applications and other papers relating to leases, and keep a record of all
leases made, which papers shall constitute a part of the records of
his office."
It will be observed that Article 4218u, applies to lessees only,
purchasers not being mentioned.
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In the case of Anderson vs. Terrell, 8 Texas Ct. Rep., 312, our
Supreme Court held that the foregoing provisions of Revised Statutes, Article 4 2 18u, require the State Treasurer to keep the accounts
therein mentioned with the lessee rather, than with the land.
It seems to me that said decision will apply as well, under
Article 4 2 18p, to accounts with purchasers from the State of public
school lands.
Revised Statutes, Article 4218k, contains the following provisions:
"Purchasers may also sell their lands, or a part of the same, in
quantities of forty acres or multiples thereof, at any time after the
sale is affected under this chapter, and in such cases the vendee or
any subsequent vendee, or his heirs or legatees, shall file his own
obligation with the Commissioner of the General Land Office, together with the duly authenticated conveyance or transfer from the
original purchaser and the intermediate vendee's conveyance or
transfer, if any there be, duly recorded in the county where the land
lies or to which said county may be attached for judicial purposes, together with his affidavit, in case three years' residence has not already been had upon said land and proof made of that fact, stating
that he desires to purchase the land for a home, and that he has in
good faith settled thereon, and that he has not acted in collusion
with others for the purpose of buying the land for any other person
or corporation, and that no other person or corporation is interested
in the purchase, save himself, and thereupon the original obligation
shall be surrendered or cancelled or properly credited, as the case
may be, and the vendee shall become the purchaser direct from the
State, and be subject to all the obligations and penalties prescribed
by this chapter, and the original purchaser shall be absolved in whole
or in part, as the case may be, from further liability thereon."
Without here expressing a definite opinion upon that feature,. it
will perhaps be sufficient for present purposes to say that these
statutory provisions appear to treat a substitute purchaser as a purchaser from the State, and that the courts would probably hold that.
whenever the State Treasurer received notice from the Commissioner
of the General Land Office of the filing in that office of a conveyance
of public school lands and substitute applications and obligations
therefor, it is the duty of the State Treasurer to thenceforth carry.
in the name of said substitute purchaser, the account which has
theretofore stood on the books of the State Treasurer in the name of
the original purchaser from the State, and so on, for each successive transfer of the land.
It will be noted that in said case of Anderson vs. Terrell the statement of facts shows that the direction given to the State Treasurer
for the application by him of the payment was that it should be
credited to lessees' account, no land being described or mentioned;
while in the case submitted by you the directions accompanying the
remittance which reached you on July 27, 1908, specified that a certain part of such remittance was to be credited on certain sections of
land, (describing them), in the name of Rasberry, although your
books do not show that land in his name, but do show that land in
the name of J. F. Vincent, and that interest thereon due November
1, 1907, had already been paid.
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I am inclined to believe that because of this difference between
the facts of the two cases the decision in the Anderson case will
hardly apply to the case presented by you, and that it is to be
gravely doubted whether or not any portion of said remittance of
July 17, 1908, should be treated by you or by the Commissioner of
the General Land Office, or that it would be regarded by the Supreme
Court, as a payment made as of that date upon Sections 1, 2, 8 and
9, in Block A-52, which, it appears, in fact stood at that date upon
your books in the name of Rasberry, but which were not mentioned
in the letter of remittance from Rasberry's agent, Green. The
gravity of the matter is apparent in view of the fact that intervening rights to said Section 1, 2, 8 and 9, in said Block A-52, or part
thereof, may have set up since said forfeitures occurred.
Upon the whole, I am of the opinion that until the Supreme
Court shall hold otherwise, you should decline and refuse to recognize or treat any portion of said remittance as a payment of interest
on July 27, 1908, upon said Sections 1, 2, 8 and 9, in said Block
A-52. If this conclusion is erroneous, Mr. Rasberry has his remedy,
aid the decision of the Supreme Court upon the question involved
will be of value to your Department and to the General Land Office.
2. I am of the opinion that you are not authorized to now certify to the Commissioner of the General Land Office that any portion
of said remittance was, a payment of interest as of date July 27,
1908, upon said Sections 1, 2, 8 and 9, in said Block A-52. The affiant's declaration at this time as to what were his intentions in
making said remittance can not change the legal effect of such remittance, your duty in the premises.
I can not conceive any theory upon which you are authorized to
consider for any purpose, or to base any official action whatever
upon. the aforesaid affidavit.
Respectfully,
WN. E HAWKINS,
Assistant Attorney General.

COUNTY DEPOSITORY.
County depository which has heretofore been the depository of county, but
at a subsequent selection of depository a different banking institution is
selected, old depository has sixty days within which to turn over funds
of county. ATTORNEY GENERAL'S DEPARTMENT.
AuSTIN, TEXAs, January 30, 1909.

.Mr.

Jos. Sheridan, Cashier the Buchel National Bank, Cuero, Texas.
SIR: We have your letter of recent date from which it appears
that your bank is a county depository, and that you desire from this
Department a construction of Section 24 of Chapter 164 of the
General Laws of the Twenty-ninth Legislature of Texas (1905), provir1ing a system of State, county and city depositories.
The preceding Sections 20, 21, 22 and 23 provide for county depositories and for the selection thereof by the county commissioners
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of the respective counties, and for the execution of a bond.by such
county depository, etc. Then.follows said Section 24, as follows:
"Section 24. As soon as said bond be given and approved by the
commissioners court, an order shall be made and entered upon the
minutes of said court designating such banking corporation, association or individual banker as a depository of the funds of said
county until sixty days after the time fixed for the next selection of
a depository; and thereupon it shall be the duty of the county
treasurer of said county, immediately upon the making of such
order to transfer to said depository all the funds belonging to said
county, and immediately upon the receipt, of any money thereafter
to deposit the same with said depository to the credit of said
county; and for each and every failure to make such deposit the
county treasurer shall be liable to said depository for 10 per cent
upon the amount not so deposited, to be. recovered by eivil action
against such treasurer and the sureties on his official bond in any
court of competent jurisdiction in the county."
With reference to said Section 24 you say:
"You will note this is conflicting; one gives us the right to retain
the funds for sixty days longer in the event we should lose out .in
bidding; on the other hand, it gives the county treasurer the right
to check it all out and transfer it immediately after five days, etc."
The question upon which you .desire our opinion is this: In the
event your bank should not be the sueessful bidder as county depository for the next term prescribed by law, will it have the right
to retain the county deposits until sixty days after the time fixed
for the next selection of a depository, or will it be required by law
to turn over the county deposits to its successor as such county de.pository immediately after the commissioners court shall have ap-

proved the bond of such successor and shall have made and entered in the minutes of the court an order designating such successor
as the county depository, it being made by said Section 23 the duty
of the successful bidder to file its bond within five days after its
selection as such county depository.
In reply to your inquiry, I beg to say that I am of the opinion
that the view first above presented should prevail, and that your
bank, as the existing county depository, will be entitled to retain
the county deposits until sixty days after the time fixed by law for
the next selection of a county depository. I am of the opinion
that the provision in Section 24, requiring that immediately upon
the making by the commissioners court of the order designating a
depository of the funds of the county, it shall be the duty of the
county treasurer to transfer to said depository all the funds belonging to said county, was intended by the Legislature to be applicable to only the inauguration of the system in a given county and
is not thereafter applicable in that county.
You will note that the provision for an immediate transfer to the
county depository of all the funds belonging to such county is, by
the terms of the law, made operative upon the county treasurer only
and that it does not apply.to county depositories.
In other words, as I understand this statute, its purpose was to
promptly put the system of county depositories into operation
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throughout the State, and to require the county treasurer of a
given county to turn over the county funds to the county depository
of his county immediately after it became entitled under the law
to receive such deposits, and immediately upon the receipt of any
money thereafter to deposit the same with said depository to the
credit of said county and to provide that after the system shall have
been inaugurated in such county, the county depository selected and
designated by the commissioners court and authorized under the
law to act, shall be entitled to continue to so act and to retain the
county deposits in its hands until sixty days after the time fixed by
law for the next selection of the county depository for that county.
Respectfully,
WM. E. HAWKINS,
Acting Attorney General.

BONDS, PROCEEDS OF, ETC.-COUNTY DEPOSITORYCOMMISSIONERS COURT.
Commissioners court can not legally accept bid for county's funds, waiving
interest on proceeds of sale of bonds kept on hand by such depository
until expended by said court for the purposes of their issuance.
ATTORNEY GENERAL'S DEPARTMENT.

AuSTIN, TEXAS, December 23, 1909.

Judge John L. Young, County Judge of Dallas County, Dallas, Texas.
SIR: We are today in receipt of your letter of yesterday, in which
you say:
"I attach hereto a copy of a bid submitted to the commissioners
court of Dallas County today by the City National Bank of Dallas,
for three series of bonds, aggregating $875,000 issued by said
county, as indicated by said bid. We desire to be officially advised
in writing by your department as to whether or not the court can
legally comply with the second condition of said bid thereby waiving the interest on the money received for said bonds until it is
lawfully and regularly expended for the purposes for which the
bonds were issued."
Said copy of said bid shows that the bid embodied three, express
conditions, the second of which is therein set out as follows:
"By proper action of the commissioners court the proceeds of
the sale of these are to be deposited with the City National Bank of
Dallas, without interest, and to so remain on deposit until lawfully
and regularly expended for the purposes for which the bonds were
issued."
The issues involved in this matter must be controlled by what is
known as the County Depository Law, which was enacted by the
Twenty-ninth Legislature of Texas (Acts 1905, page 392-5), which
was designed to at once secure the several counties in the safe keeping of county funds and provide a revenue to such counties, respectively, in the form of interest upon such funds while held on
deposit to the credit of the county in such county depository. Con-

Digitized from Best Copy Available

REPORT OF THE ATTORNEY

GENERAL.

195

sequently, back of the question formulated by you lies the inquiry
as to wheher this bidder is or is not the legally oonstituted county
depository of Dallas County.
Your letter does not state whether such bidder is or is not such
-county depository. However, I am today informed orally by your
personal representative, J. Lawson Goggans, Esq., that the Trinity
National Bank was the County Depository of Dallas County down to
the date of its recent merger with this bidder, the City National
Bank of Dallas, and that the latter is now, or that prior to the acceptance of its bid for said bonds and the deposit of proceeds of
sale of such bonds to the credit of Dallas -County, such bidder will
become and be the duly constituted county depository of Dallas
County.
I will, therefore, undertake to answer your question upon that
assumption.
Looking, then, to the provisions of said County Depository Law,
we find among them the following:
The county commissioners of each county are required to receive
every two years from banking incorporations, associations or individual bankers in the county bids to become "the depository of the
(Sec. 20, as originally enacted and as
funds of such county."
amended by the Thirtieth Legislature, Chapter CVIII, page 208.)
Such bidder is required to submit to the county judge "a sealed
proposal, stating the rate of interest that said banking corporation,
association or individual banker offers to pay on the funds of the
county for the term between the date of such bid and the next reg(Sec. 21.)
ular time for the election of a depository."
Such commissioners court is required "to publicly open said bids
and cause each bid to be entered upon the minutes of the court and
to select as the depository of all the funds of the county the banking corporation, association, or individual banker offering to pay the
largest rate of interest per annum for said fund; provided the commissioners court may reject any and all bids."
(See. 22.)
It will be noted that the depository is to thus acquire the right
to become the actual depository of "all the funds of the county"
and that the successful bidder is to be the one which offers to pay
therefor "the largest rate of interest per annum."
It is true that the commissioners court is authorized to reject any
and all bids, but that is merely a precautionary provision for ,the
protection of the county in the selection of a county depository and
does not affect the relative rights and duties of the depository and
of the commissioners court after the selection ;of the depository has
been made and after it has given bond as such depository in accordance with the law.
Said Section 22 then proceeds thus: "The interest upon such
county funds shall be computed upon the daily balances of (to) the
credit of such county with such depository and shall be payable to
the county treasurer monthly and shall be placed to the credit of
the jury fund or to such funds as the commissioners court may
direct."
Section 23 requires that within five days after the selection of such
depository the sueeessful bidder shall execute and file, with the
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county clerk a bond in an amount not less than the total amount of
revenue of such county for the entire two years for which the same
is made "conditioned for the faithful performance of all the duties
and obligations devolving by law upon such depository," etc.
This statute further provides that "as soon as said bond be given
and approved by the commissioners court" the successful bidder
shall be designated as the "depository of the funds of said county"
and that "thereupon it shall be the duty of the county treasurer of
said county, immediately upon the making of such order of transfer
to said depository of the funds belonging to said county, and immediately upon the receipt of any money thereafter to deposit the
same with said depository to the credit of said county." (Sec. 24.)
It is, therefore, evident that it was the legislative intent and purpose to require:
1. That each county in the State shall designate a county depository.
2. That such depository shall be. entitled to have and receive and
that it is the duty of the county to place in such depository .to the
credit of the county all the funds of the county, no matter from
what source same may have been derived or for what purpose they
are to be applied.
3. That such depository is to pay and that the county is to receive interest upon all such deposits and that such interest shall be
computed upon the daily balances to the credit of such county in
the hands of such depository.
4. That no time must be lost unnecessarily in the selection and
qualification of such county depositories and in getting the county's
funds of every nature and character whatsoever into such depository
to the credit of the county, in order that the county may receive interest upon such deposits calculated upon daily balances to the
credit of the county in such depository.
It is true that, under the provisions of Section 25, in the event.no
qualified bidder submits a proposal to act asz county depository, or
in case no bid for the entire amount of the county funds shall be
made, or in case all proposals made shall be declined, the commissioners court is given the power and it is made their duty to deposit
the funds of the county with any one or more banking corporations,
associations or individual bankers in the county or any adjoining
counties in such sums and amounts and for such periods of time as
may be deemed advisable by the court; but this statute requires in
Section 25 that all such deposits shall be "for such periods of time
as may be deemed advisable by the court and at such rate of interest
not less than one and one-half per cent per annum, as may be agreed
upon by the commissioners court and the banker or banking concern receiving the deposit, interest to be computed upon daily balanccs due the county treasurer" and these alternative provisions of
the statute themselves emphasize the unquestionable purpose of the
Legislature to require that all the funds of the county shall, as far as
possible, produce interest for the county, which shall be placed to
the credit of the jury fund or of such funds as the commissioners
court may direct.
I am, therefore, of the opinion that the above mentioned bid for
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said bonds can not legally be accepted by the commissioners court
of Dallas County, because of the second condition therein expressed,
for the reason that the law requires that all the funds of the county
on deposit to its credit in the county depository of the county shall
bear interest at the rate specified in the accepted proposal under
which such bank became the county depository of Dallas County.
In other words, the law contemplates that all the funds of the county
shall be kept in the county depository and shall bear interest calculated on daily balances to the credit of the county.
I beg to add that the views herein expressed are strictly in harmony with several opinions heretofore given by me, on different
occasions, relative to the proper construction and meaning of said
statute.
Respectfully,

Wa. E.

HAWKINS.

Assistant Attorney General.

COMMISSIONERS COURT-COUNTY DEPOSITORY-INTEREST-DEPOSITORY LAW-CONTRACT.
County depository can not transfer its contract to another bank, and commissioners court has power to revoke order granting original contradt.
Bonds, proceeds of sale of, must be placed with county depository, and
draw interest the, same as other county funds. Commissioners court
can not sell bonds at a price less than par and accrued interest.
ATTORNEY GENERAL'S DEPARTMENT.
AUSTIN, TEXAS, January

29. 1910.

Hon. John L. Young, County Judge, Dallas, Texas.
DEAR SIR: Your favor of the 27th instant was duly received. Your
said letter is as follows:
"On December 23d, 1909, Hon. William E. Hawkins, then office
assistant to the Attorney General, rendered a decision on a tentative contract proposed to be made between the City National Bank
of Dallas and the County of Dallas, concerning the sale of $875,000
or road, bridge and viaduct bonds issued by the county. A reference
to the records of your office will doubtless disclose a copy of this
opinion and data upon which it was based, so I shall only refer to
them herein instead of setting them out in full.
"In this opinion, Mr. Hawkins assumed that the City National
Bank of Dallas was then, or would immediately become, the designated depository of county funds oit Dallas County and upon that
assumption proceeded to consider the question submitted. This assumption may have been unwarrantable, and the commissioners
court of Dallas County therefore desires to ask your Department
for a substitute opinion upon the following statement of facts:
"In January or February, 1909, the county judge of Dallas

County advertised for bids for depository of its county funds, as
provided by law. The Trinity National Bank of Dallas, being the
highest bidder, was awarded the contract as depository of Dallas
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County for a term of approximately two years from that date and

filed bond for $800,000, being the total current revenues of Dallas
County for the two years prior to that date, as required by law,
which bond was duly accepted and approved by the county commissioners court. This arrangement continued unchanged until December 11th, 1909, when the directors of the Trinity National Bank of
Dallas made a tentative transfer of its assets, including the depository
contract with Dallas County, with the City National Bank of Dallas,
it being contemplated that this action should be ratified at a meeting of the stockholders of Trinity National Bank of Dallas called and
convened the following month pursuant to law, at which contemtemplated meeting the arrangement, if ratified, would stand, and, if
disapproved, would fail. On December 22d, 1909, the City National
Bank of Dallas, not being at that time the technical depository of the
county funds, made offer to purchase the issue of bonds hereinabove mentioned, proposing to pay the principal and accrued interest to date of purchase, upon the conditions set forth in the bid,
and the commissioners court of Dallas conditionally accepted the
proposal. Following this agreement between the bank and the
county, the matter was submitted to your Department, as already
mentioned herein, and upon the rendition of the opinion disapproving the contract, the matter has since remained in statu quo.
"On January 11th, 1910. the stockholders of the Trinity National
.Bank of Dallas, at regular annual meeting voted to effect the transfer of all of the assets of said bank to the City National Bank of
Dallas and to go into voluntary liquidation.
"Herewith, - on will find a copy of the bid of Trinity National
Hank for depository of Dallas County funds; the order of the court
accepting the bid; the bond filed by the bank; the order of the
court approving the bond, and the order putting Trinity NationalBank of Dallas into liquidation, all of which instruments speak for
themselves. The commissioners court has not taken any formal
action with regard to the matter of the transfer of this depository
contract from one of these national banks to the other. The City
National Bank is prepared, as principal, to furnish us a satisfactory
bond as our depository, provided we will ratify and approve the

transfer of the depository contract hereinabove mentioned.
" The questions, which the court desire answered, are:
" (1)
Under the circumstances shown, has the commissioners
court of Dallas County the legal authority to approve or ratify the
transfer or assignment of its depository contract, for the unexpired
term thereof, from the Trinity National Bank to City National Bank
of Dallas and accept a satisfactory new bond from the latter bank,
or is it necessary for the court to proceed to the selection of another depository for such unexpired term, in the manner provided
for the selection of a depository at the regular time for such selection?
" (2)
In advertising for and accepting proposals for a county
depository, can the court legally advertise for and accept a proposal
on what we may term a 'graduated' basis, i. e., could such proposal
be to pay different rates of interest on different funds, 4 per cent
on general revenue funds and 3 percent on funds derivedfromthesale
of county bonds,. to be calculated on the daily balances to the credit
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of each particular funds? Could such proposal legally be upon a
graduated basis according to the total amount held by the depository
to the credit of the county, thereby paying different rates of interest
on the amount of the total daily balances to the credit of the county.
irrespective of the particular funds to which the moneys belong?
To illustrate the point, could the proposal legally be to pay 4 per
cent on all amounts to the credit of the county up to $100,000; 3 per
cent on all amounts to its credit in excess of $100,000 and less than
$200,000, and 2 per cent on all amounts in excess of $200,000 and
less than $300,000?
" (3) Whether the proceeds of the sales of issues of county bonds
for special purposes must necessarily be treated as depository funds
under all circumstances, or whether such special funds may not be
handled outside of the provisions of the depository law, especially
where the funds come to the county during an interim while there is
no legally constituted depository in existence, or the existing depository makes no objection?

In other words, must the money derived

from the sale of these bonds necessarily be placed in the depository
and draw interest under a depository contract, when there is such
a depository in existence under contract to' pay such interest?
" (4) Whether funds produced by a sale of bonds on a desirable basis to a bank, which requires that the funds be left in its possession until lawfully disbursed for the purposes for which the
funds are created, ever come into the hands of the cunty in such
an unqualified sense as to make them subject to the terms of the depository law?
" (5) Whether, under the facts as above stated, the county may
lawfully make the contract 'proposed with the City National Bank
of Dallas, thereby selling to it the issues of bonds hereinabove
mentioned?
"(6)
Can Dallas County sell the above mentioned bonds at par
on credit, the deferred payments to be made as the county needs the
money during the progress of the work, for which the bonds are to
be issued, and to be secured by a satisfactory bond of the purchaser,
bonds to be delivered at this time and title thereto to pass to the
buyer immediately?"
Before answering your specifie questions in the order named, we
wish to say that the assumption made by Mr. Hawkins in his opinion
of December 23. 1909, namely, that the City National Bank of Dallas
would become the county depository of Dallas County before the
proceeds of the bonds were realized, is immaterial to your inquiry.
If such bank was not the depository, still the depositories act of the
Twenty-ninth Legislature clearly contemplated that the proceeds of
such bonds should be placed in the county depository and in the
event said bank should not be the depository, said law would require immediate transfer of those funds to the duly selected and
qualified county depository.
In reply to your questions we hold:
1. Under the facts stated by you, it is our opinion that the
Trinity National Bank, by voluntarily going into liquidation and
merging its identity with the City National Bank, and transferring
all its assets and property to the last naRned bank, has rendered-itself
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incapable of and incompetent to perform the duties and functions of
a county depository. By its voluntary action it has made impossible the performance of its contract with the county of Dallas, and
therefore, the said contract is terminated. In legal contemplation,
the situation provided for in Section 27 of the depositories act now
exists and the commissioners court would have authority to revoke
tevoke the order creating the Trinity National Bank as depository.
Bly its said voluntary action, the Trinity National Bank has also, in
our opinion, made impossible the performance 9 f the conditions prescribed in Section 31 of said depositories act, im event the commissioners court should decide to act thereunder.
We are further of the opinion that it is beyond the power of thd
commissioners court to ratify the transfer of the, depositories contract
made by the Trinity National Bank to the City National Bank in
that no such authority is conferred expressly or by implication by
the depositories law or by any other statute. The commissioners
court have only such powers as are expressly granted by statute ot
by necessary implication therefrom, and we fail to find any authority
for the commissioners court of Dallas county to confirm, ratify or
eunsent to the agreement made between said two banks so as to
effect the creation of the City National Bank as a county depository.
The commissioners court should take action without delay to revoke
the order creating the Trinity National Bank as depository.
and to proceed under the provision of Section 30 of the depositories
law to select a new depository in that the legal effect of the actions
of said Trinity National Bank is the same as if no selection of a
depository had been made at the time provided by law.
2. By a literal construction of the provisions of the depositories
act, it might be that there is no legal objection to the commissioners
courts accepting a proposal for a county depository where the bids
are made upon a "graduated" basis, such as you illustrate, but it
is our opinion that both the letter and spirit of said law seems to
contemplate that the bids should be for interest upon all count3
funds without reference to the different classes of funds and regardless of the amount of such funds as may come into the depository
during the term of the contract, and that such bids should be for
a specified rate of interest upon the entire funds. The statute does
not seem to contemplate a bid upon daily balances different in rate
i interest as to certain classes of funds or different in rate of interest between certain portions of the total county funds, arbitrarily
classified by contract. This question is one of some difficulty, but we
think the commissioners court should require a specified rate of interest in the bids upon all county funds without reference to the
class of same and without reference to graduated amounts.
3. As is well pointed out by Mr. Hawkins in his opinion above
referred to, the county depositories act requires all county funds to
be placed in the custody of the depository selected, without unnecessary delay. If the proceeds of these county bonds should be received at a time when there is no legal depository to receive the same,
yet it is the duty of the commissioners court to select a depository
at once and when same is selected and legally designated, the said
funds must be transferred to and placed in the hands of the depos-
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itory. We think the circumstance that such funds might come into
the possession of the county during an interim in which there is
no legally constituted depository, makes no difference, nor do we
think that if there was a duly constituted depository in existence its
consent or failure to make objection to the handling of such special
funds outside of the provisions of the depository law could in any
manner control the operation of said law.
4. We think your fourth question should be answered in the
affirmative, because if the sale of bonds to the bank passes the title
to the said bonds, but does not entitle the county immediately to
the proceeds thereof this would, in legal effect, be a credit sale,
which the commissioners court would have no power or authority
to make, as shown by the authorities hereinafter cited. If the sale
should be such as to pass title to the bonds and make the proceeds
the immediate property of the county, then, notwithstanding the provision of the contract that the funds should remain in the hands
of the bank, it would be legally sold and the funds would belong to
the county and remain in the hands of the bank as the agent of the
county. In such event, the provisions of the depositories law requiries the immediately transfer of said, funds to the legally selected depository and in case such bank should be the depository, the
said funds would draw interest the same as other county funds.
5. We do not think under the facts stated by you that the county
commissioners court has any lawful authority to make the contract
proposed by the City National Bank of Dallas, not only because the
depositories law would be itself circumvented, but for the additional
reason that a sale of the bonds in acordance with the proposal of
said bank would be subject to two objections rendering said contract
illegal:
(a) Because said arrangement would be in effect a sale at less
than par with accrued interest; and,
(b) Because such sale would be in reality a credit sale.
It would- be beyond the power of the commissioners court to make
a sale of either character. Article 918b, Sayles Civil Statutes, provides that such bonds "shall not be sold at less than its par value,
and accumulated interest, exclusive of commissions."
The Act of
the Thirty-first Legislature authorizing the issuance of b'ridge and
viaduct bonds, under which the greater number of these bonds
were issued, contains a similar provision. As we understand the
proposed purchase of these bonds, the value of same is to be determined at the date of the sale and the bonds continue to draw the
prescribed rate of interest, but the money is to be paid only when
necessary for the purposes for which the bonds were issued, said
deposit to be without interest. This seems to clearly be a sale at
less than par. (See Delafield vs. Illinois, 2 Hill, 159: 26 Wendel's,
192; 8 Paige, 527.)
6. We are of the opinion that the county commissioners court
could not make a credit sale of these bonds, as such courts are of
limited authority and in the sale of public bonds they are the special
agents of the county. The rule is well established that when a power
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is conferred under these circumstances to sell bonds, they must be
sold for cash or its equivalent.
See Delafield vs. Illinois, 2
Hill, 159.)
We think that the fact that the bank offers to tender and provide
a satisfactory bond would not, be material, because when the title to
the bonds pass, the county is entitled to the proceeds thereof in
money or its equivalent. Doubtless it would be legal for the commissioners court to make a contract of sale of these bonds to be delivered and paid for at some future date, provided the bonds are to
remain in the possession of the county until the purchase price is
paid at par with accrued interest, exclusive of commissions, which
time may be' only when the money is actually needed for the purpose for which the issue was made. Further than this, we think
the commissioners court would have no legal authority to go.
Yours very truly,
JoHN W. BRAoY,
Assistant Attorney General.
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ELECTION LAW-SPECIAL ELECTION FOR STATE
SENATOR.
Notice of special election must be given, though it be held on same day ol
general election, etc.

ATTORNEY GENERAL'S DEPARTMENT.

AuSTIN, TEXAS, October 23, 1908.
lon. J. F. Onion, San Antonio, Texas.
DEAlt SIR: In your letter of the 21st instant you state that "it has
developed that the proclamation of the Governor for the General
Election does not include the election of the'senator for the 24th Senatorial District to fill out the unexpired term of R. B. Green, deveased.''
You desire to know what course should be pursued in order to
make the election of the senator for that district legal and have such
election held on the same date that the General Election is held, on
November 3rd.
Under Section 30 of the Terrell Election Law the Governor of the
State is required to give notice of all elections for State and district
ofticers, electors for President and Vice-President of the United
States, members of Congress, members of the Legislature and all
officers who are elective every two years, and such notice shall be
given by proclamation by the Governor ordering the election at
least thirty days before the election, which proclamation shall be
nmiled to the several county judges of the State.
Section 35 of said law reads as follows:
"In all cases of vacancy in a civil office in the State, caused by
death or resignation or otherwise, the vacancy of which is to be
filled by election, the officer or officers authorized by this act to order
election shall immediately make such order, fixing the day, not exceeding thirty days after the first public notice of such order to fill
the unexpired term."
As the election of senator for this district is a special election and
there is no law authorizing that such election to fill such vacancy
shall be held at the next General Election, after such vacancy occurs
I am of the opinion that without some notice of this election, the
same would be illegal and void.
15 Cyc. 322, and authorities there cited.
I am of the further opinion, however, that if the local notices of
the General Election published by proper authorities of your senatorial district have included in said notices the election of the senator, that the election so held will be a valid election.
State vs. Thayer, 31 Neb., 82.
If the local notices of the General Election do not' include notice
of the senatorial election, in my opinion such election would be void
unless the voters of the district were otherwise notified of such
election. In other words. it has been held where the voters of the
district are not notified by proclamation of the Governor nor by any
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other method pointed out by statute, if the voters of such district
have actual notice that an election is to be held for a certain purpose
and the voters attend such an election and such election is fairly
held, the same would be upheld as a legal and valid election.
10 Amer. & Eng. Ency. of Law, 629, and authorities there cited
Adsit vs. Osmun, 84 Mich., 420.
State vs. Lansing, 46 Neb., 514.
Norman vs. Thompson, 30 Texas Civ. App., 537.
Sneed vs. State, 40 Cr. App., 264.
Voss vs. Terrell, 40 S. W., 170.
If there has been no notice of any kind given of a senatorial
election to be held on the same date with the General Election, I am
of the opinion that such notice should yet be given. The law requiring a thirty day notice to be given prior to an election is held
to be directory and not mandatory.
10 Amer. & Eng. Ency. of Law, 630 and authorities there cited.
You are, therefore, respectfully -advised that if the Governor's
proclamation of a regular election to be held on the 3rd of November
did not contain notice of the special election of a senator to fill the
vacancy caused by the death of Senator Green, and that there has
been no notice given in the senatorial district by the local authorities
of the counties of said district of such an election, that such notice
at least by the local authorities authorized by law to give such notice
in each couty of your district should yet be given in the manner
provided*iy law. If there has been such notice given by the local
authorities in the counties of the senatorial district, I am of the
opinion that the same is sufficient and that the election will be valid,
and especially if the voters of the district have actual notice- of a
special election held for the election of a snator on the same date
that the General Election is held, in any way such actual notice
may be given, as through the press, from the stump, or having the
names of the candidates for the senate printed upon the ballots
voted at the General Election.
Yours truly,

J. T.

SLUDER,

Assistant Attorney General.

ELECTION

LAW-CITY EXECUTIVE COM1\fITTEE,
QUALIFICATION OF MEMBERS OF.

DIS-

City executive committeemen shall serve until successors are elected. Announcement as candidate for public office does not disqualify party from
acting as chairman of city executive committee; police officer not disqualified to act as member of city executive committee.
ATTORNEY GENERAL'S DEPARTMENT.
AuSTIN, TEXAS, December 30, 1908.
Hon. John C. C. Corder, Dallas, Texas.
DEAR SIR: Your two letters, one of date of the 18th inst., and the
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other the 21st inst., both received. Upon the facts stated in your
two letters you ask the opinion of this Department:
1. Whether or not there is a legally existing Democratic Executive Committee in and for the city of Dallas; and
2. If there be such a committee, whether or not two named members of the committee have not by their acts disqualified themselves
from further serving upon said committee.
The facts pertinent to the inquiry as to whether there is a legally
existing Democratic Executive Committee, I take to be as folows:
Subsequent to the enactment of Section 128a of the Terrell
Election Law in the year 1905 the chairman of the county Democratic executive committee of Dallas County appointed a Democratic executive committee for the city of Dallas to serve until the
next election, as is provided in said Section 128a; that said committee
called a meeting of the members of the Democratic party of the city
of Dallas for the 20th day of April, 1907, which was thirty days
prior to the. first election held under the present charter of the city
of Dallas, which was provided in said charter, Section 6, Article 14,
to be held on the sixth Tuesday after the going into effect of said
charter, which was the 21st day of May, 1907; that after said meeting was called, there was selected a committee composed of a chairman and four members; that on the .. . ..

day of April, 1908, the

same being the first Tuesday in the month, there was held in the
city of Dallas a regular election, as provided in Section 1, Article 5,
of the charter of the city of Dallas. to elect a board of education composed of the president and six members; that said committee selected
as aforesaid in April, 1907, failed to order a primary election to
nominate party candidates at said election of a board of education
and failed to call a mass meeting of the members of the Democratic
party thirty days prior to the date of said election for the purpose
of selecting a new committee.
Section 128a of the Terrell election law is as follows:
" Each and every incorporated town and city in the State of
Texas, whether incorporated under general or special laws, may
make nominations for office in the following manner: In each of
said cities and towns there shall be an executive committee for each
political party, consisting of a city chairman and one member for
each ward. in said city or town, and in case said city or town is not
divided into wards, then -there shall be selected four members of said
committee in addition to the city chairman. In all cities and towns
which now have a duly selected executive committee the same shall
serve until the next city election, and in cities and towns having no
executive committee 1he county chairman of the political party desiring to make nominations in such cities and towns shall appoint an
executive committee to serve until the next city election shall be
held, and in each city and town in this State in which a political
party may desire to make nominations there shall be held, at least
thirty days prior to the regular election, an election at which there
may be nominaedd by each political party, officers to be selected at
the next city election, and at which said election there shall be selected the executive committee for said city or town herein provided
For. and in all such city primary elections the provisions of the law
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relating to primary elections and general elections shall be observed.
The executive committee herein provided for may decide whether or
not nominations shall be made by such political party in such city or
town, and in case it is decided that no nomination shall be made such
executive committee shall call a meeting of the members of such political party at least thirty days prior to a- regular election, at which a
new executive committee shall be selected to serve during the ensuing
term;. provided, that this act shall not be construed to prevent independent candidates for city offices from having their names upon
the official ballot, as provided for in Section 99 of this act."
The question is: For what length of time was the committee selected to serve, which was selected at the mass meeting, as above
stated, on the 20th day of April, 1907,-whether for one or for two
years.
Section 128a, above quoted, after declaring that in incorporated
cities and towns there shall be an executive committee for each political party, provides:
1. The character of the committee; that is, that there shall be a
city chairman and one member for each ward, if the city is divided
into wards. If not, then a chairman and four members.
2. It provides that in cities and towns having a duly selected
committee, that such committee shall serve until the next city election; that in cities and towns having no executive committee, that
the county chairman appoint such committee to serve as in case of the
existing committee until the next city election.
3. Said section then provides for primary elections for the purpose of electing party candidates for city offices and that at such
primaries the executive committee shall be selected. These primary
elections shall be at least thirty days prior to the regular election. '
4. That the executive committee may determine whether or not
nomination shall be made by the political party they represent.
5. In case the committee decides not to have nominations, it is
provided that they call a meeting of the members of such political
party at least thirty days prior to a regular election, at which a new
executive committee shall be selected to serve during the ensuing
term.
The term for which the committees provided for immediately
after the going into effect of the act, that is the duly selected committees at the time the act took effect and therein constituted to be
Democratic executive committees in their respective cities, and the
committees selected by the chairman of the county executive committee should serve was provided to be until the next city election.
I construe this, however, to mean until the next city election at which
city officers should be elected, for the reason that it was provided
that their successors should be chosen at primaries for the nomination of party candidates to be held at least thirty days prior to a
regular election, or that in case no nomination should be made, at a
meeting of the members of such political party at least thirty days
prior to a regular election. It is plain that the committee provided
for to come into existence upon the going into effect of the law
should serve until thirty days prior to the next regular city election at
which officers of the city should be chosen, at which time whether
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it was determined there should be primaries to nominate said officers or not, a new committee would be selected, and the committee
so elected or selected should serve during the ensuing term.
In construing a statute it is always proper to take into consideration the purposes for which the law was intended.'
The function of an executive committee is to act for the political
party to which it belongs in connection with the conduct of primary
elections held to nominate party candidates. The only duty expressly prescribed by Section 128a is that the executive committee
therein provided for is to determine prior to city elections whether
or not nominations shall be made by the political party to which
such executive committee belongs. Other duties are imposed by the
provision that in all such city primary elections the provisions of the
law relating to primary elections and general elections shall be observed. Their duties are relatively the same in respect to city elections as county executive committees are in respect to general elections.
In the case of county executive committees, they are elected for the
same term as county officers, that is, two years, their term of service
being the time intervening between general elections. Their duties
are mainly in connection with the primaries preceding the general
elections and just before their term of office expires.
The charter &f the city of Dallas in Article 3, Section 2, provides
for the election every two years of a mayor and four commissioners.
Practically all the political and judicial powers of the city of Dallas
are vested in said mayor and four commissioners and the officers appointed by them. However, Article 5, Section 1, provides for the
election of a board of education composed of the president and six
members, the term of office of said board being two years. The elections of the board of education are held on the first Tuesday of
April of the years ending in even numbers and the elections of the
board of commissioners on the first Tuesday of April in the years
ending in odd numbers. So that there is a regular election provided
for on the first Tuesday of April every year.
Section 48 of Article 14 of said charter reads:
"All elections for the approval or rejection of bond issues, the
granting of franchises and the levying of special taxes, wherein
such matters shall be submitted to a vote of the taxpayers of the
city, shall be held at a general election in said city of Dallas, and
the elections held to elect members of the board of commissioners and
the board of education shall be the only elections in said city which
shall be denominated general elections."
The question then is, whether the executive committee selected on
the 20th day of April, 1907, was to serve until the election of the
board of education in April, 1908, or until the next election of the
mayor and commissioners in April, 1909.
I am of the opinion that the committee under a proper construetion of said Article 128a should serve until their successors are
elected at a primary election held at least thirty days prior to the
first Tuesday in April, 1909, or until their successors are selected at
a mass meeting held at such time.
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There is no provision in the Dallas city charter in any way modifying any of the provisions contained in said Section 128a of the
Terrell election law.
It is customary in most cities to have one election for the election
of all elective officers and the city of Dallas is an exception to the
general rule of cities in Texas, and I think throughout the United
States, in providing an election for school officers upon off years
when there are no elections for other elective officers. I think probably the intention of the Legislature in providing that the members of the board of education be elected in two years other than
those when the mayor and commissioners are elected was to remove
these offices as much as possible from politics; otherwise I can see
no reason why such provision would have been made, because it certainly would have been less expensive to the city to hold one election for the purpose of electing all its officers than it is to hold two.
The duties prescribed in the city charter for the Board of Education are generally to contract for, lease and purchase lots and to
construct buildings for school purposes and to make all needed repairs and alterations in same; to furnish said school buildings with
all appropriate furniture, fixtures and apparatus; to sell or dispose
of school property when the same is necessary or advisable; to lay
off the city into such school districts as, in the judgment of the said
board, shall be proper: to increase or diminish said districts and to
change the boundaries thereof at pleasure; to employ superintenents, teachers and such other persons as may be necesasry, and to fix
their compensation and prescribe their duties and to establish all
such regulations and rules deemed necessary by the. board; to provide and maintain an efficient system of public schools in the city of
Dallas.
Section 4 of the same article provides:
"Whenever the amount involved in anypurchase or sale of property proposed to be made by the Board of Education shall equal or
exceed the sum of one thousand dollars it shall be the duty of said
board to certify its action with respect to said matter to the Board
of Commissioners and said board shall have the power to veto and
nullify said action within five days after being notified thereof."
* * *

It is provided that the members of the Board of Education

shall serve without salary.
It will be seen that the duties of said board are non-political. The
political tenets or affiliations of a candidate for a position on the board
could have no possible bearing upon his qualifications to perform the
duties of his office. I think that the framers of the Terrell election
law had in view that school officers were not political officers.
Section 51 reads:
"At the election of school district officers or school officers for a
city, town or villace, at which no other officer is to be elected, or election, of officers of fire departments, any ballot may be used prescribed
bv local authorities."
Section 3, of Article 3. of the Dallas City Charter, provides that
"in case a primary election is held pursuant to the call or under the
direction of any, political party. or of any association of individuals
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for the nomination of candidates for the offices of mayor and cominssioners, the candidates or persons voted for in said primary election shall be voted for at large by all of the legally qualified voters
in said city and upon the same plan and under the same system as is
provided for in the preceding section, it being the purpose of this-act
to nominate and elect at large in said city the mayor and commissioners, without restricting the nomination of candidates for either
position to any smaller designated territory within the limits of said
eity." There is no provision for or reference to any primary election
to be held for nominating the Board of Education.
Considering then the office to be performed by city executive committees, that their principal function is to determine whether or not
there shall be party primaries and assist in and about such primaries,
and considering that these duties are to be performed for the election
succeeding the election at which they are chosen, and considering the
character of the office of members of the Board of Education in the
city of Dallas, I am of the opinion that the election of the Board of
Education should not be taken into account in determining the time
of service for which the city executive committee of the city of Dallas is chosen.
Yon state that the chairman of the present city committee anniionced as candidate for representative to the Legislature of Dallas
county in the early part of the present year, 1908, and later withdrew on acount of sickness. and ask whether or not this announcement as a candidate for a public office disqualified him from acting
as a chairman of the cily committee under Section 60 of the Terrell
election law.
I am of the opinion that it does not. Said Section 60 reads:
No one who holds an office of profit or trust under the United
States or this State, or any city or town in.this State, except a, notary
public, or who is a candidate for office or who has not paid his poll
tax, shall act as judge. clerk or supervisor of any election; nor shall
any one act as chairman or as a member of an executive committee
either for the State or any district or county, who has not paid his
poll lax, or Nlio is a candidate for office, or holds any office of profit
or trust under either the United States or this State, or in any city
or town in this State, except a notary public."
The disqualifications stated in said Section 60 apply only to members of executive committees, either for the State or any district or
county. Section 128a was enacted subsequently to Section 60, and if
it had been intended to adopt the disqualifications contained in Section 60 it would have been so provided. The provision in said section
128a "that in all such city primary elections the provisions of the
law relating to primary elections and general elections shall be observed" does require that the officers holding a city primary be not
disqualified under said Section 60. But to construe said section as
applicable to city executive committees would be to add a term to its
provisions.
I am likewise of the opinion that the member mentioned as holding
the commission of police officer of the city of Dallas would not thereby

be disqualified from acting as a member of said committee.
Yours truly,
R. E. CRAWFORD,
Assistant Attorney General.

Digitized from Best Copy Available

REPORF OF ATTORNEY

jENERAL.

211

ELECTION LAW-SPECIAL ELECTION IN SENATORIAL DISTRIUT-AUTICE OF ELECTIOiN.
Provision of law that twenty days' notice be given not mandatory, provided voters have actual notice of such election.
ATTORNEY

GENERAL S DEPARTMENT.
AUSTIN. TEXAS. March 24, 1909.

Hion. Tom. W. Perkins, Actinq Chairman Committur on Privileqes
and Elections. Senate Chamber, Capitol:
DEAR SIR: I have your letter of the 22nd inst.. in which you ask
my advice as to whether or not, under the facts as stated by you, a
valid election may be held to elect a Senator to fill a vacancy in the
Second Senatorial District under a writ of election issued by the
Governor on the 13th day of March. 1909. an eleetion on the 3rd day
of April, 1909. only twenty days intervening between the date of the
writ and the date named for the election, exclusive of the day of the
issuance of the writ and the date when the election is to be held.
Section 33 of the Terrell election' law is as follows:
"The county judge. or if he fails to act. then two county commissioners, shall cause notice of a general election or any special election
to be published by posting notice of the election at each precinct
thirty days before the election, which notice shall state the time of
holding the election, the office to be filled or the question to be voted
on, as the case may be, provided that in local option, stock law and
road tax elections. the notices of elections or any other special electional specially provided for by the laws of this State shall be given
in compliance with the requirements of laws heretofore or hereafter
enacted governing- said elections, respectively, and provided also
that if a vacancy occurs in the State Senate or House of Representatives during the session of the Legislature or within ten days before
it convenes, then twenty days' notice of a special election to fill such
vacancy shall be sufficient. Posting of notice of an election shall be,
made by the sheriff or a constable, who shall make returns onra epoy
of the writ how and when he executed the'same."
You will note that the above section provides that in case of a vacancy in the State Senate or House of Representatives occurring during a session of the Lewislature or within ten days before it convenes,
then twenty days' notice of the special election to fill such vacancy
shall be sufficient. The question is whether the notices as provided
in Section 33. having not been posted for the full period of twenty
days prior to the election, will such election be void? In other
words, is the provision contained in said Section 33 providing for the
posting of notices in the case of an election held to fill a vacancy occurring in the State Senate or House of Representatives during the
session of the Legislature for twenty days. mandatory or only directory ?
The question is not free from doubt. In Texas the Court of Criminal Appeals has held in a number of eases that the statutes providing notices of election to be posted for a given number of days prior
to a local option election are mandatory, and that a failure to post
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such notices for the length of time required by the statutes, render
such election void. Ex parte Connally, 75 S. W., p. 1; Stallworth
vs. State, 18 Ct. App., 378; Ex parte Kramer, 19 Ct. App., 123;
Donaldson vs. State, 15 Texas App., p. 25.
The grounds, however, upon which the courts have based their
decisions in local option cases are peculiar to that class of cases.
The following language is held, in the case of Donaldson vs. State,
above cited:
"If the law invoked was a general law passed by the Legislature
for the State at large, then indeed the conclusions announced might
be maintainable. But with regard to local option, the settled law is.
that the action of the commissioners court in ordering an election,
the election and all its inciednts must conform strictly to the requirements of the statute or the election will be void. (Boone vs.
State, 10 Texas Ct. App., 418.) Such a law even though promulgated upon the proper authority is void and is neither binding upon
nor notice to any one. It is a quasi local or special law, and depends
for .its validity upon its adoption in conformity with the laws perinitting its adoption."
These decisions are therefore not conclusive, if authority at all.
upon the question for decision. A similar question has not been decided in Texas, so far as I have been able to ascertain, and, as before
stated, the authorities in other jurisdictions are in conflict and no
solution of the question can be arrived at which will be entirely free
from doubt. However, I am of the opinion that the weight of authority and the best reason does sustain- the proposition that a special
election held to fill a vacancy is not invalid, because the law in reference to posting notices has not been literally complied with. If,
however, the failure to post the notices for the required length of
time should result in a lack of actual notice on the part of the
voters entitled to participate in the election, then such failure to post
the notices would be sufficient to avoid the election. The only purpose of the law requiring the posting of notice is, that actual notice
of election shall be communicated to the electors entitled to participate in the election. Black on Interpretation of Laws, page 358,
states the following rules of construction as to laws regulating elections:
"Statutory provisions regulating the conduct of elections, if not
made mandatory by the express terms of the law, will be construed
as so far directory that the election will not be nullified by mere
irregularities, not fraudulently brought about, when the departure
from the prescribed method was not so great as to throw a substantial doubt on the result, and where it is not shown that there was
any obstacle to a fair and free expression of the will of the electors."
The American and English Encyclopedia of Law, Vol. 10, page
606, states the rule to he:
"In the ease of special election, however, when the law does not
fix the time and place of same but they are to be fixed by some authority, failure to give such notice or issue a proclamation of the
election, will render it a nullity, unless the people have actual knowledge and attend the result is not affected. If it appears that the.
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people generally had knowledge of the special election so that the
result would not have been different if proper notice had been
given, failure to give such notice does not vitiate the election."
In the case of Foster vs. Scarf, 15 Ohio St., 532, legal notice was
not given and the election was held void, but the court says: "In deciding this case, however, we do not intend to go beyond
the case before us as presented by its own peculiar facts. We do not
intend to hold, nor are we of the opinion that the notice by proelamation as prescribed by law is per se in all such eases necessary to
the validity of an election; if such was the law,, it would be in the
power of a ministerial officer by a misfeasance always to. prevent
legislation. We have no doubt that when an election is held in other
respects as prescribed by law and notice of the fact of the election is
brought home to electors though derived through other means than
the proclamation which the law prescribes, such election would be
valid."
In the case of the State ex rel. Little vs. Langley, 32 L. R. A.,
723, it was contended that notice as required by statute was not
given. The court held that even if the notice had been sufficient
the election was not void, as the voters were not mesled by the defects in it.
In the case in re Rowley, 70 N. Y. Supp. 208, an election was ordered and it was the duty of the town clerk to post notices of the
election. This he wholly failed to do, but the voters had actual notice. It was held that the election was valid. The following is
quoted from the language of the court:
"As I have said before, it was the duty of the town clerk to give
notice of election,

*

*

*

The statute in respect to his duty is

directory only. In case of the failure of the town clerk to post and
publish the notice when the electors were not given other notice. the
vote cast would be void, and the will of the people thwarted by the
wilful failure of that officer to perform his duties. But that is not
the case here. The end sought to be obtained by the statutes, to
wit: the giving of the notice of the question to be voted for at the
town meeting was accomplished in this case as already clearly appears."
In the case of Wheat vs. Smith, 7 S. W. 161, it was doubtful from
the evidence whether the notice required by law had been given, but
it was shown that the voters had notice in fact, and that the result
was not affected by the failure to give the statutory notice. In discussing the question the court says:
"When a special election to fill a vacancy is ordered, there is no
presumption that the voters know the date fixed by the writ of election, and they must be informed of it, but the established rule is
that the particular form and manner pointed out by the statutes of
giving notice, is not required. Actual notice to the great body of
electors is sufficient. The question in such case -is whether the want
of statutory notice has deprived sufficient of the electors, of the opportunity to exercise their right to change the result of the election.
When the election is legally ordered and the electors' are actually apprised of the time of holding it, the misfeasapce or nonfeasance of
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the officer upon whom the statute devolves the duty of giving the
election notice can not deprive the electors of the power to express
their will through the ballots."
Section 13,of Article 3 of the State Constitution provides:
"When vacancies occur in either House, the Governor or the person exercising the power of the Governor shall issue writs of election
to fill such vacancies, and should the Governor fail to issue a writ of
election to fill any such vacancy within twenty days after it ocenrs.
the returning officer of the district in which such vacancy may have
happened shall be authorized to order an election for that purpose."
I have been able to find nowhere in the books a definition of a writ
of election. The Terrell election law, in Article 31, in providing
that the county judge or county commissioners shall issue a writ of
election. provides that there shall be stated in such writ:
"'The office or offices to be filled by the election or the question to
be voted on, or both, as the case may be, and the date of election."'
The American and English Encyclopedia of Law, Vol. 30. defines
a writ to be a judicial instrument by which the court commiands
some act to be done by the person to whom it is addressed. It is issued either at the commencement of an action or during its progress,
(lirected to the sheriff or other ministerial officer, or to the party
intended to be bound by it, and commanding some act that is mentioned to be done at sonic certain time specified.
In the case of Moore vs. Fedawi, 15 Neb. 379. it is said:
"'A writ may be defined to be a mandatory direction to the officer
to whom it is addressed requirinEr him to perform a particular act.
as to summon the defendant or to sell property under the decree of
the court. In every caso the writ itself contains the directions as to
what is required to be done."
I
I take it that writ of election as used in .the section of the Constitution as above quoted'means a written direction by the Governor to
the proper officers authorizing -and directing them to hold an elvetion upon the date named in the writ.
Without diseussin the question as to whether or not, since the
Constitution having vested in the Governor the power in cases of va(aneies occurring in the Legislature, to issue writs of election and to
name the time at which such elections shall be held, the Legislature
would have authority to enact a law requiring notices to be given
for a certain number of days before thatt'election could be held. I
amin of tie opinion that ani act of the Legislature should not be const rued to take away from the Goveinor the authority given him under
the section of the Constitution above mentioned of designating the

time at which the election shall be held unless such a construction is
absolutely necessary from the linguage of the statute in question. It
will be noted that the langiuage irf the first part of Section 33 is:
"That the county judge * * * shall cause notice to be published
by posting notices of election at each precinct 30 days before the
election."

The language which we are construing occurring in the latter part
of the section is:
"'And provided also that if a vacancy in the State Senate or House
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of Representatives during a session of the Legislature or within 10
days before it convenes, then 20 days' notice of a special election to
fill such vacancy shall be sufficient."
The language is not that the notices niust be posted for the full
20 days, or that the failure to post the notices for 20 days would not
be sufficient. I am of the opinion that if the Legislature intended by
this provision to interfere with the will of the Governor to designate
the time at which the election should be held to the extent of requiring that lie call it for a sufficient length of time after his call to give
the election officers time to post the required notices for the full 20
days prior to the election, they would have used language more direct
than that which they have used in the section quoted. I am for the
reasons stated of the opinion that the election, if held on the 3rd day
of April, 1909, will not necessarily be invalid for the reason that
notices as required by Section 33 of the Terrell election law have rot
been posted for the full 20 days in the several voting precincts of the
Senatorial district.
With respect, I am yours truly.
R. V. DAVIDSON,
Attorney Gneral.
COUNTY EXECUTIVE

COMMITTEE-OFFICE
SENTATIVE.

OF REPRE-

Whether the district be composed of one county or a greater number of

counties, the office of representative is a district office and not a county
office. It is beyond the power of the county executive committee to determine that candidates for such office shall be elected otherwise than by
plurality vote. Such candidates may be assessed a greater sum than $1
for election expenses, etc.
AUSTIN, TEXAS, May 18. 1910.

Iloni. -1. G.
Texas.

nderson,

Democratic Countyl

Phairman. Fairfield.

DEAR SIR: We are in receipt from Hon. A. B. Storey. State chairman, of a copy of your letter to him under date of April 21. 1910.
in which you ask a ruling upon two questions:
1. Whether the office of member of the Legislature from a disIrict composed of one county alone is in legal contemplation a dis
trict office or merely a county office, and whether or not it is within

the power of the county executive committee to determine that

a

nomination of a candidate for such office shall be made by a majoritv
vote and not by a mere plurality.
2. Whether or not in the event such office is to be considered a
district office the committee is limited to the sum of one dollar in
assessing candidates for such office for the purpose of defraying the
expenses of the primary.
We beg to advise you that the sections of the Terrell election law
of 1905 that bear upon the question of the power 'of a county executive committee to provide for majority nominations are the following:
" Section 105. * * * A any political party may hold a second
primary election on the second Saturday in August to nominate can-
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didates for a county or precinct office where a majority vote is re(Inired to make a nomination; but at such second primary only the
two candidates who received the two highest votes at the first primary for the same office shall be voted for * * * ."
"Section 111. * * * On the third Monday in June preceding
such general primary the county committee of each county shall meet
at the county seat and determine by lot the order in which the names
of all candidates for each nomination or position requested (to) be
printed on the official ballot shall be printed thereon, and decide
whether the nomination of county officers shall be by majority or plurality vote, and if by majority vote the committee shall call as many
such elections as may be necessary to make such nomination, and in
case the committee fails to so decide, then the nomination of all such
officers shallbe by plurality vote cast at such election."
"Section 117. * * * Provided that the county executive committee may determine whether the nomination of county officers shall be
by a majority or plurality vote in such county, and if by a majority
vote, then the committee may-call as many such elections as may be
necessary to make such nomination."
It follows from the foregoing that if the office of member of the
Letislature from a district composed of one county alone is to be
regarded as a mere county office, then it is within the power. of the
county committee to require the nomination for such office to be by
a majority vote and to cause such number of primary elections -to
be held as may be necessary in order to secure a majority nomination.
It also follows that the power of the committee to provide for majority nominations is restricted to purely county offices and does not
extend to this office if it is in legal contemplation a district office and
not a county office. Furthermore, we think it clear from the provisions of the Constitution of Texas and the statutes of this State that
the office of member of the Legislature, even where the district is composed of *only one county, is not a county office in any proper sense,
but is a district office.
Section 26 of Article 3 of the Constitution provides for the devision of the State into representative districts and provides among
other things that "whenever a single county has sufficient population
to be entitled to a representative, such county shall be'formed into a
s-parate representative district, and when two or more counties are
re quired to make up the ratio of representation, such counties shall

be contiguous to each other."
Also Section 111 of the Terrell election law refers to and plainly
recognizes the fact that there may be districts composed of one
county only, and that this will not cause them to lose their character
as districts.
Therefore, as above indicated, our conclusion is that a candidate
for member of the Legislature who receives a plurality of the votes
cast for that office on primary election day is thereby nominated for
the office, and it is beyond the power of the county executive committee to determine otherwise.
In answer to your second question. we beg to call your attention to
the language of Section 111 of the Terrell election law, which spe-
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cifically gives to the county committee the power to assess a candidate for a district office for a sum greater than one dollar in the
event the district is composed of one county only. The language referred to is the following:
"No candidate for a State or district office, unless such district is
composed of one county only, shall be required to pay any portion of
such cost, unless the executive committee of the county shall so direct, but in no event shall more than one dollar apiece be assessed
against any such candidate for a State or district office unless such
district is composed of one county only."
Yours very truly,
R. M. ROWLAND,
Assistant Attorney General.

CENSUS-SHERIFF -AND TAX COLLECTOR-COUNTY AND
DISTRICT CLERK-ELECTION LAW.
Counties having a population of 10,000 or more according to census report
properly obtained entitled to elect tax collector separate from sheriff.
Counties having population of 8000 entitled to district clerk separate
from the office of county clerk.
ATTORNEY GENERAL'S DEPARTMENT.

AusTIN, TEXAS, June 11, 1910.
Hon. James P. Stinson, County Judge, Ason, Texas.
DEAR SIR: We have your letter of recent date, which is as follows:
"Referring to conversation had with you recently in the matter of
the separation of the sheriff's and tax collector's office in those counties where an official count under the present census will show the
population to be such as to authorize same, I herewith enclose the
published letter of Dana Durand, director, relative to the question.
"Please give me your opinion in the light of the statements made
by Mr. Durand as to whether or not the count proposed to be given
out by him July 1st, should it be obtained for Jones county, and the
same should show the population to authorize separation of the above
offices, would it be such an official count as would separate them, and
authorize the executive committee to place the names of candidates
for the office of tax collector on the ticket to be voted upon July 23rd
for said office ?
" The ballot to be voted upon July 23rd will not be made up, as
you know, by the county executive committee until July 11th.
"I intend to make application, on behalf of the county court of
Jones County, prior to July 1, for the official count of said county."
The question involved in your letter, as to the availability of the
United States census of 1910 as a test of the population of counties
in determining whether or not they may lawfully during this year
separate certain offices that are now combined was submitted by
others to this Department some time ago. Before expressing any
opinion on the matter this Department wrote the United States
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Consus Director at Washington and received from him an answer
which was in substance and effect that "the census act provides that
the reports on the inquiries it provides for shall be published by July
1, 1912. * * * At the twelfth census the population of the United
States, by States and Territories, was announced on November 27,
1900," which was after the general election of that year. There was
nothing to indicate that the population of counties would be given
out earlier this year., and assuming. therefore, that the population of
counties according to the thirtieth census would not be officially
made known before the first Tuesday in November of this year, this
office thereupon informed its inquirers accordingly.
Section 32 of the act of Congress of July 2, 1909, providing for
the taking of the thirteenth census, contains the following language:
" That the director of the census is hereby authorized, at his diseretion, upon the written reijuest of the Governor of any State or
Territory, or of a court of record, to furnish such Governor or court
of record with certified copies of so much of the population or agricultural returns as may be requested, upon the payment of the actual
cost of making such copies, and one dollar additional for certification.''
When we obtained the information above referred to from the
census director we concluded that he had decided to exercise the discretion given him by said Section 32 by declining to certify officially
the population of any county in advance of the.regular publication
of the report showing the population of all States, counties and
cities.
However, we are now advised that he has declared his willingness
and abilitv to furnish. on or about July 1. 1910. an official certificate
of the population of any county if application therefor is made in
Ihe manner pointed out in said- Section 32. In the published letter
from Mr. Durand, which yon enclosed to us. he says:
"As already stated the enumeration of population must be completed within 30 days from April 15, and the schedules returned by
the enumerators to the supervisors of the respective districts. These
schedules, as soon as they have been examined by the supervisors
of census and have been corrected. are returned to the Census Office
at Washington and should be wholly in our possession on or before
the first of July next. It would be easily possible, therefore, for
this office to make the count of population for such counties in the
State of Texas as are likely to be affected by the requirements of
the State Constitution and certificate to that effect be given in each
ease where such action is necessary, provided this office receives
a formal request, prior to July 1st. next, from the proper official
to whom, under the State law, said certificate should be duly transmitted. This request should state specifically the date on or before
which the certificate should be received".
In view of the above quoted announcement now made by the census director that he will on application furnish certificates of the
population of counties by about July 1, 1910, the question arises
as to what will be the legal effect if such certificates are furnished
as stated. This is a question that did not arise under the state of
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facts heretofore presented to this Department, and hence is a question upon which we have not heretofore had occasion to pass.
This question, now presented to us for the first time as aforesaid,
is, we think, controlled by the decision of the Supreme Court of this
State in the case of Nelson vs. Edwards, 55 Texas, 389. The Act
of Congress providing for the taking of the tenth census required each
enumerator as soon as he had made his list to file it in the office of
the county clerk of his county. The bulletins from the census office
at Washington and the final report would not be published until
long afterward. The Supreme Court held that as soon as the enumerators' lists were filed in the county clerk's office the tenth census was in force in that county and furnished the test of whether
or not a tax collector separate from the office of sheriff should be
elected. The court in the course of the opinion said:
"So far, then, as we are advised, it would seem that, for the purposes of the question now before the court. the filing of the list in

the office of the county clrk would be sufficient evidence of the census for that county. in 1he absence of any allegation and testimony
that it was not correct.The Act of Congress for he taking of the thirteenth census makes
no provision for enumerators filing their lists with the county clerk,

but it does provide in said Section 32 that the director of the census may friiish eertified copies of the population on application
therefor. Whl'n this is done we think it must be held to have, the
same effevt thut was given by the Supreme Court to the filing of the
enumerators'lists under the act for the taking of the tenth census.
Section 1U of \rticle 8 of the Constitution of Texas not only pernits but rru/ir,s The eleetion of a tax collector separate from the
office of sheriff where the last preceding United States Census
shows a popublaion of 10,000 or more. Also Section 20 of Article
of the C onstitition not only permits bnt rcquircs the election of
.

both a county clerk and a district clerk. separately, where the county
has a population of 8.000 or more. *You will note that said Sect ion
20 does not expressly refer to the United States Census, but in
Brooks vs. 1)ulone,. 100 Texas, 86. the Silpreme Court coneluded that
the framers of the Constitution had in mind an official enumeration
as the test of population and therefore said court held that the att0mpt made by the Levislature in Article 1096 of the Revised
Staites of 18W. to presi'ribe as a test five tines the number of votes
east for Governor in the list election was void and that the last precdin: United States Census would control.

Therefore, it rosalts front said published statement of the
director and said decision of the Supreme Court that counties
a population of 10.000 or more according to the certificate
census director, if such certificate shall be duly applied for

census
having
of the
by the

proper authority and shall be duly furnished before, the first Tuesday

in next November, should on that day elect a tax collector separate
from the sheriff; that counties having a population of 8,000 or more
according to the same character of certificate furnished before the
first Tuesday in November should on that day elect two clerks instead of one: and that in counties having the required population ae-
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cording to the same character of certificate furnished before next July
23rd the political parties desiring to nominate a county-ticket should
on that day make separate nominations for the offices of sheriff and
tax collector and for the offices of county clerk and district clerk.
Yours very truly,
R. M. ROWLAND,
Assistant Attorney General.

ELECTION LAW-OFFICE OF SHERIFF AND TAX COLLECTOR-GETTING NAME ON TICKET AS CANDIDATE
FOR-SEPARATION OF OFFICES.
Pending knowledge of latest United States census, candidate may make request in the alternative.
ATTORNEY

GENERAL'S DEPARTMENT.

AuSTIN, TEXAS, June 15, 1910.
lion. A. J. Parker, County Judge, Karnes City, Texas.
DEAR SIR: We have your letter of the 13th inst., which is as
follows:
"My attention has been called to your ruling in regard to the
separation of the office of sheriff and tax collector in counties where
the population shown by the United States Census for this year
shows over 10,000
"While the census of this county has not been announced we are
sure that it will exceed 10,000 in population.
" Our sheriff Mr. E. C. Seale goes to Austin to see you in person
so that he might get some advice from you as to his case. He has
announced as a candidate for the office of sheriff and tax collector
of this bounty subject to the action of the Democratic primaries in
July. He is required to file an application with the chairman of the
executive committee of the Democratic party of this county for a
place on the official ballot not later than next Saturday the 18th,
and is required in said application to state for what office he desires
to run. He is puzzled as to how he could apply. If he applies for
a place on the official ballot in accordance with his anouncement
as above, that is for sheriff and tax collector, and his name goes on
the ballot in that way, and in the primary election another party
is voted for simply for the office of tax collector, and still another
person is voted for for the office of sheriff, could not such other persons lawfully claim to be the nominees of the party in the event
later on the census official at Washington should issue his certificate
that the population of this county did exceed 10,000 for this year's
census?
"Please advise him what officials or persons can lawfully demand
the certificate as to population. In this connection advise him if
any court of record outside of this county can demand such
certificate.
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"Advise him as to what would be the effect of my issuing my
proclamation in the general election for the election of a sheriff and
tax collector as heretofore, and not as to offices separated, even if
the population did exceed 10,000, but no certificates to that effect
had been presented to me from any census official."
In accordance with your request we have orally given your sheriff
and tax collector, Mr. E. C. Seale, our advice on the points mentioned
in your letter. In order that there may be no possibility of misunderstanding our ruling on this matter, we will now give you the
opinion of this Department in writing.
In order to avoid any difificulty and confusion growing out of
the uncertainty at the present time as to whether or not the certificate of the United States Census Director when obtained will show a
population of 10,000 in your county or not, we would suggest that
the candidate who may be affected by such certificate as to the population of your county file their applications for a place on the official ballot for the July primary in the alternative; that is to say, that
they express clearly in their applications their exact iiitentions with
reference to their candidacy in the event the offices in question remain combined as they now are, and also in the event that a certificate from the census director showing a population of 10,000 arrives
before the July primary making necessary separate nominations for
said offices at the July primary. The applications for a place on
the ballot must be filed not later than next Saturday the 18th of
June. However, the official ballot for the primary will not be made
out until the 11th of July. Before the 11th of July the certificate
of the census director if applied for by the proper authority will
likely be received, so that before the ballot for the primary election
is made out it will be officially known what the population of your
county is and whether separate nominations should be made for
the offices in question. Therefore, when the official ballot is prepared on July 11th the names of the candidates for these offices can
be printed thereon in accordance with their intentions as expressed
in their applications. To illustrate this we will give you the following form of application which may be used by the candidates
and varied to fit the exact nature of their candidacy.
A.D. 19....
.....................
To Hon .............................
Chairman of the Executive Committee of the Democratic Party:
I hereby request that my name be placed upon the official ballot
for the primary election to be held on the 23rd day of July, 1910,
as a candidate for the office of sheriff and tax collector.
My occupation is ..............
My postoffice is............
(If in a city or town the following should be added; I live on
..
. street: the number of my residence is........
In the event the certificate from the United States Census Director
is duly applied for and duly obtained before July 23, 1910, and
shows a population of 10,000 in said county of .............. and
in the event that the Democratic party of said county acting upon
said certificate shall make seperate nominations for the offices of
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sheriff and tax collector, then in lieu of the foregoing request I hereby
request that my name be placed upon the official ballot for the primary election to be held on the 23rd day of July, 1910, as a candidate for the office of tax collector and not for the combined office
of sheriff and tax collector.
(Signed by caddidate.)
The State of Texas,
County of .............
Before me, the undersigned authority, on this day personally ap, known to me to be the person whose
peared ...................
name is subscribed to the foregoing instrument of writing and ac-

knowledged to me that he executed the same for the purpose therein
stated.
Given under my hand and official seal, this the.............
day of June, 1910.
(Signed by officer.)
This form may be used by candidates for the offices of sheriff
and tax collector and candidates for the offices of district and county
clerk, each candidate varying in form slightly so as to suit the exigencies of his candidacy and so as to leave no doubt as to his intention in
the contingency of separate nominations being made and also in the
contingency of the office remaining combined as it is now. We do
not think that the Democratic party can on July 23rd properly
make separate nominations for the offices in question. unless the offieial certificate of the census director showing the required population has arrived by that time, If such certificate has not been obinined before Jiuly 23rd(], but shotild be obtained btween that date
utulthe i ite thit the county judge shall under the provisions of
Na;tis 31 1mul 38 of Ihe Terrell IVl'4tion Iaw make his order for
Ihe hfoldIing, of thlie g'ni'l'uI eleeltion itn November mid issue his Jotios
ler it would resiulIt 1ibt the 1)eofoeric party
of, swh elect if
wouild have a nominwee for the combined (fiIlee of, sheriff mld lix collector, ulida, finoinflue for IIT( eornhi rwed offieo of, distrit. mi1d eouiity,
('le'rk stal wvol dnot have sfifyu(e noniitaes for such alees. lowever,
ineastonieh as lie Constitiuion is riti(latory and separates the offices
of its own lorci' as soot us tihe Isst preceding census shows the re(quiirled popoilation it wouiI(l ho obligatory on the county bulge in the
("Ise jiust meritionedI to ma ke his order and issue his election notices
for the elect ion of' a sheriff and' a tax collector separately and a
district. and 'ounity clerk separately. A diffienity would thenarise
in letermining which of these offices that were one at the time of the
July primary and are two at the time of the November election the
nominee of the July primary is to be considered a candidate for.
We think this question should be solved by allowing the nominee
for the combined office to elect which branch of the nomination he
will relinquish and which he will retain and make known his eleetion in that matter to ihe county ;judge before he makes his order
for the .gerneral election and issues his notices of such election
Thereupon. if the nomineo of the July primary elects to retain
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the nomination for the office of tax collector and relinquish that
branch of the nomination which realtes to the sheriff's office, so
as to permit the election of some one else for the latter offie, the
Democratic party would, of course, be without a nominee for the
office of sheriff at the time of the November election. In that situation we think the proper way for the names of candidates for the
office of sheriff to go on the official ballot for the general election in
November would be by a petition in favor of each candidate for
such office, to be signed and sworn to by 5 per cent of the entire vote
cast in the county at the last general election and to be filed with
the county judge in accordance with the provisions of Section 98
of the Terrell Election Law. In that way the names of all persons
desiring to run for the office of sheriff and who are able to have the
necessary petitions filed in their behalf would be printed on the
ballot for the November election and the voters at that election
would choose a sheriff. In the absence of any such petitions the
official ballot for the November election should contain the office of
sheriff with a blank place left for the voters to write the name of
the person who is their choice for such office. In that way the office
would still be filled whether names of candidates were printed on
the ballot before the election or not.
In answer to the second question contained in your letter, we
have to advise you that while Section 32 of the Act of Congress of
July 2, 1909, providing for the taking of the thirteenth census provides in general lancuage "that the director of the census is hereby
authorized at his discretion upon, the written request of the Governor of any State or Territory or of a court of record to furnish
such Governor or court of record with eertified copies of so much of
ile popuIlation or agriciltiral returns as ihey may be requested
iipotn thle paymnentf of the acua
ost of inn rig sinb copies and oyne
hat he applientioln
1
dollarl idditionaiil for tifiention"' wO ink
f',a
cetilifiaIff as to Ithe population iof, a 5ingl( mainrity shoilI he
madiJe eitlie, by the !'ouiti y
V''our'ti
of tli ''aiilny sio the ldistrit, fqoIIrt
(of thIe judieial flisfrit 11h1 iltIiers Iti
owiiy
ount or by the G
iovernfor
of, the Stalte,
In answer ,to your last iuiestiorn as to what wolbill bo' IThe effeet of'
yourn' issuling your
for the electi
fraiiation
in November of a
single offiver as sheriffI anild tax colloetor if'
no eertificates fro t'Ihe
cnsus direetor 1 had been pur'esenied to you hefore youir' issanci(1ev of'
s11h procla ma tion , but the fats woui ild he and sh1oi1uld aft'er'wa r'ds
he made officially known that the population of the foity was
10,000 or more, we iave to state ha i an interesting and perhaps
difficuflt question would lie presented if such eertificnte should be
placed on file in your eonity between the issiince of you' proclamaation for the' holding of ilie Nevember election arid the day liat
such election is to be hi'ld. However, we do npt deem it rIee'ssa ry to
ride on that (luestion at Ibis time, inawtmiueh as the certificate of the
(consusdirector if procured at all can easily be procured and doubtless will be pro(crd before the time you are requi red by the law to
make your order and issue your notices for the November elvetion.
If this certificate is presented to you before you maku' such order
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and issue the notice of election, then no difficulty will be presented
and it -will be your plain duty to make your order and issue the
notices for the election of the officers in question separately in the
event the certificate shows the required population.
Yuors very truly,
R. M. ROWLAND,
Assistant Attorney General.

CONSTRUCTION OF LAWS-ELECTION LAW.
District candidate (for State Senate) required to have application for name
to be placed upon ticket in the hands of the district chairman, or the
respective county chairmen, within the time prescribed by law; transmission by mail where request fails to reach chairman not sufficient
compliance to get name upon ballot.
ATTORNEY GENERAL'S DEPARTMENT.
AuSTIN, TEXAS, June 18, 1910.
H1on. I. N. Fallis, County Chairman, Clifton, Texas.
DEAR SIR: We have your letter of the 19th inst., in which you
state that Mr. S. P. York of Gatesville, mailed to you a registered
letter containing his application to have his name printed on the
official ballot for the primary election to be held on next July 23rd
as a candidate for the office of State Senator for the Twenty-seventh
Senatorial District, composed of more than one county.
You state that the envelope, in which this letter was inclosed
bears the postmark of the postoffice at Gatesville, dated' June
7, 1910, at 7 a. m., and you further state that you received the letter
by 'registered mail on June 7th at 5 p. m. You also state that said
senatorial district is without a district chairman. Under these circumstances'you ask the ruling of this Department as to whether
or not said application was filed with you within the time required
by law.
Your letter does not state when the letter of Mr. York was deposited in the post office at Gatesville, but we are reliably informed
that this was done on the evening of June 6th.
As you are aware, Section 110 of the Terrell Election Law positively requires the application for a place on the ticket of candidates for district offices in districts composed of more than one
county to be filed not later than the first Monday in June. The
first Monday in this month being the 6th, therefore, any application for such an office filed after June 6th was too late.
Therefore, the question before us is, when is an application to be
considered filed with the district or county chairman within the
meaning of Sdetion 110? Is it filed with the chairman the moment
it is deposited in the post office? Or does the filing take place when
its actual transmission begins from the post office in which it was
deposited? Or is it filed only when it reaches the hands of the
chairman to whom it was directed?
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Section 108, which prescribes the procedure for a candidate
for a State office in order to get his name printed on the official
ballot for the primary, contains the following:
"All such requests shall be considered filed with the State chairman when they are sent from any point in this State by registered
mail addressed to the State chairman at his post office address."
Section 110 applicable to district candidates in districts composed
of more than one county, and Section 111 applicable to county and
precinct candidates and district candidates where the district is
composed of only one county, both require applications to be filed
with the proper chairman not later than the respective days mentioned in said sections; but neither of them contains any provision
similar to the one quoted above from Section 108.
If said provision had been omitted from Section 108, it is clear
that even the applications of State candidates could not have been
considered filed with the State chairman until they had reacelid
his hands or at least his office.
In Gates vs. State, 128 N. Y., 221, 28 N. E., 373, the contention
was made that a claim for damages was filed with the board of
canal appraisers when it was duly mailed to them, but the Court of
Appeals of New York overruled this contention and held that the
claimi was not to be considered filed until it was actually delivered
to such board. On page 228 the court said:
"To require that 'claimants shall file their claims in the ofice
of the canal appraisers,' has but one meaning and effect. There
must have been a delivery by, or on behalf of, the party of his claim
to the office itself to constitute, and to enable him to allege and to
establish, the jurisdictional fact of a filing."
Therefore, unless the above quoted provision in Section 108 can
be read into Section 110. it follows that our holding must be that
Mlr. York's application, which did not reach you until the afternoon
of the 7th of the month, was not filed within. the time required
by law and can not be considered. An inspection of said provision
will show that it can not be read into and made to apply to Section 110 or -Section 111 without an alteration in its language. It
uses the expression "such requests", thereby limiting its scope and
application to the requests dealt with in the preceding part of
that section. It lays down a rule as to when requests are to be
considered filed with the "State chairman", but says nothing about
district or county chairmen. It declares the effect to be given to
the sending by registered mail of a request "addressed to the
State chairman", but contains no intimation that the same effect
is to be given to the sending by registered mail of the application
of a district candidate addresesd to a district pr county chairman.
If the Legislature had intended that the requirement of Seetion 110 should be satisfied by anything less than what its plain
terms import, it would have been easy to express such intention and
it is to be 'resumed the Legislature would have done so. In Red
vs. Morris, 72 Texas 554, loc. cit., 556. the Supreme Court of
Texas said:
"When by the use of apt words a definite meaning could have
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been clearly'conveyed and more general terms are employed, * *
it is to be presumed that such meaning was not intended."
Sep also the treatise on Statutory Construction. in, 1 Fed. Stat.

Ann., LXXV.
In view of the extent of the territory within the 1oundaries of
this State and the delay and expense incident to making a trip
fron some portions thereof to the office of the State chairman
and the. lenp'th of time that initiht be required for a letter to reach
the tate chairman after it had been started, there are substantial
reasons why Ihe IeeiLilature miiaht well have intended to prescribe
a different rule for tiling requests as condidates for State offices
from he ne appliable to ta otdidates for district, county or precinct
ollices.
The Inveoininv mounderations and authorities have broneht uts to
he conclusion 11h8t the 1provision quoted from Section 1OS has no
applieation here and that Mr. York's request was not filed with you
illlimue. 'Ind we so rule.
If the Irovision aforl.oaid in Section 108 could be held to apply
to riquesis male under Section 110, there would still remain a
qiestion as to whether or not an applieation registered and deposited in lie post office on the evenine' of the 6th. but which did
11n0 hb2inl to move on its journey until the morning of the 7th. could
properly he said to have been "sent from any point in this State
1
rsis red mail" witliin the meaninv of said provision. We
lhink it very doubtful whether it could. In F. S. vs. Dauphin. 20
Fed Eepl. G-25. 10c. cit. 628. the court said:
!1I is o*Ihe observed 1hat thronizhout the title 'The Postal
ervice'. the verb 'send.' and its past participle. 'sent.' have an
established meaning, and uniformly signify forwarded in the mail
through the offices of the covernm'nt. See Rev. St., pars. 3851.
3909. 3912, 39:12. 3937. and 3993. Whereas, the intentional procurement of the conveying of a letter into the mail is described as causin- to he deposited. See Seetions 3887 and 3893."
However. we base our ruling principally upon the ground first
stated.

Yours very truly,

R. M\.ROWLAND.

Assistant Attorney General.

EL ECTION LAW-REPRESENTATIVE-VACANCY.
Vacancy in office to he filled b, election; vacancy in nomination to be filled
by executive committee.

.\TToNV.Y

( ENER.\i'S

I)EPARTMENT.

AusriN. TEXAS.

June 21, 1910.

.1/r. 1!. .1Ii/r,. t) omwratic (hairman,

licilll. Texas.
INini Sin
We have your letter of the 16th inst., in which you
stat e that there is VacanyV in tlie allice of a member of the LegisInture from your
how a noilninditl

represeni tative d(iriet and you dlesire to know
1a:
in1w ialde to fill this Nmeaniv.
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You refer to Article 50 of the Terrell Election Law, but I do
iot think it has any application here. Article 50 provides for the
nomination of candidates by the county executive committee of a
political party after a nomination has been made by the primary and a vacaney created by the death of the nominee, or his
declination of the nomination.
The priiary election to be held
on July 23rd is for the solo purpose of nominatinc RIate. distriet. county and precinet eanididates to be eleeled in the
neral
election next November. Rection s0, you will observe, applies onlv
to a vacancy in a nomination

and not to a vacancy in

n

office.

The provisions applicnble 10 the ease of a vacaney in the offie of
representative are to he found in Seelions :30, 32.
35and 10.5 of
1he Terrell Election Law. The Governor issues his proelamation
ealling' an election to fill the vacancy and the county jude of the
county causes the lePal noticers of the eleclion to be properly posted.
I understand that the G(overnor has aliread' taken the necessary
steps to have all vaeaniles in the Legislature filled on July 23rd,
the day of the primar.
Raid Section 105 contains the followii laneuaue:
"Nominations of candidates to be voted for at any special election shall be made at a primary. election at such tim as the party
exeujitive Committee sial determine. but no such commiittee shall
ever have power to make such nominaltions: provided. that all preeiiiels in the same couinit v and all counties in the same district
shall vote on the same day.'
The above provisions quoted from Section 105 points out the
way for the Demnoerat ic paily to imiake a nominalion of a enndidate
for the special election to be eld on JIly 23rd. in the event it desires
lo do so. AssuminiE that the lecislative district
4.1qestion
in'
is composed of Austin Conimtv- alone, your county executive comiiittee
mai cause a special primary for the purpose above mentioned to
be held, say on June 30th.
Then on Saturday. Jiuly 2nd, the
county executive 'eommittee may meet and delara the result and
the chairimlan certify the naime of the noimiee to flite county elerk.
who may thereupon publish the name in a paper five days in ae(ordanee with Section 131 aid )ost it in his office len days in accordanee with Section 132, and then order the name printed on
the official ballot for the special election to be held on Jly 23rd.I do not pass on the question of whether all the provisions of
Sections 131 and 122 apply here, hut it would be safe to comply
with them.
The conly judge. county clerk and sheriff are made a board
to provide the supplies to hold the special election on July 23rd.
Terrell Eleetion Law. Seelion 26.
Yours very truly.
RM. ltMVa\NC.
AssisAtlorneY C;onard.
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CONSTRIUcTION OF LAWS-ELECTION LAWS\--S PIECIAL
ELECTIONS-VACANCIES IN LEGISLATU'RE.
Same ballot boxes can not be used in Democratic primary election and for
special election to fill vacancies in Legislature.
ATTORNEY

GeENERAL 's DEPARTMENT.
AUSTIN. TEXAS.

June 25, 1910.

Ilon1. Adolf trin. County JudgC.
ew Bra u nfels. Teras.
DEAR Sla: In answer to your letter of the 20th inst., we have
to advise you that in our opinion the same ballot boxes can not
he lemally used for the Democratic primary election to be held
on I July 23rd, and for the special election to be held on the same
date to fill vacancies in the Legislature and the State Senate. In
special elections to fill legisiative vacancies the connissionrs conrt
oppoints a presidine jujdge, an assistant indee and two clerks
of eleetion.
(See Section 5S of the Terrell Election Law.)
The
first part of said section. having reference more directly to eeiwral
elections, requires the two judues of election to be of different political parties where prneticable and the clerks of election to be of differenit political parties where practicable.. It is possible that the
eou rts iniaht hold that this requirement of piving represetitation
to different political parties would not apply to special elections
of th kind to he held on July 23rd, the oficers' to hold which aiiro
provided for in the lIst sentence in said Section 58.
If the special election officers provided for in the last sentene,
of said Stion 5S are not within the operation of the repnivement
of the precedine poriion w, said section that representation shall
be i-iven to different politieal parties where practicable, t1wn it
would follow that a sinule set of officers may be used to hold holb
elections on July 23rd. provided the 1Demoeratie Executive ComiInittee of the county names the same presiding jndee that the comilissioners ('our1t luis named for the holding of the special lect ion,
and1l such presidinae, jnue, when so appointed by the county coill
illitiee. appoints the same persons as assisant judge and clerk
of the priiary eltiolin that have been appointed by the coullnlissioners eourt as assistant indWe and cerks of the special eleOmn.
(See Sectlion 123 af the Terrell Election Law i.
TI special eleelions of the charactor of that to be held oin ul
23rd. copies of the returns of the eletions are to be (liverel iM
the county jndue and 1ho county clerk and the ballot boxes are to
be fastened securely and delivered, unopened. by the presidint,
judee to the county clork. The ballot box eontaininz the hallots
Voted 1nist rmoain
nliioponed for a year, and after the expiratiin
of one year, in the (evnt there is not a contest of the election siucli
box is to be opened and its contents destroyed. (See Section :16
and Section 8O of the Terrell Election Law. and Rayles Civil
Statutes. Artieles 1741. 1747 and 174.)
In primary elections. tlie election returns must be made to tlie

county eiairnma
primary

iiiust he

of' tIh party and the ballot boxes used in said
1elivered to said county elairman. The county

Digitized from Best Copy Available

I I

REPORT

OF

ATTORNEY

229

GENERAL.

chairman afterwards delivers them to the county clerk of the
county, who keeps them inopened for sixty days, at the end of
which time, in the event there is no contest, the law requires them
to be opened and the contents destroyed without examining any of
the ballots. (See Section 131, 136 'and 143 Terrell Election Law).
In view of the foregoing provisions, we think it would be impossible for the same ballot boxes to be used for both such elections
and the law be complied with.
Yours very truly.

R. X1.

ROWLAND,

A ssistant Attorney General.

ELECTTON LAW-DIISTPRICT CHAlIRTMAN- o-FFICIAL
BALLOT.
The filing of the name to be placed on ballot by candidate with party who
held himself out and was recognized by the public as district chairman
of the senatorial district, though he was not such chairman, nevertheless
entitles such candidate to have his name placed upon the official ballot.
ATTORNEY GENERALS

DEPARTMENT.

AUSTIN, TEXAS, July 2. 1910.
Mr. C. W. liarcus. Attorney. Hereford. Texas.
DEAR SIR: I have carefully considered your brief filed with me

yesterday upon the controversy as to whether or not Mr. Oouch
of Hereford, is entitled to have his name printed on the official
hallots in the various counties composing the Twenty-ninth Senatorial District as a candidate for Senator in said district.
T quote from said brief your statement of the facts in the ease,

which statement is as follows:
"1. Four years ag-o Dr. J. S. Wilkins of Paducah was elected
distriet chairman by the District Convention. At that tine be was
not a county chairman.
2. There has been no chairman elected for the district since
four years ago.
'3. Mr. Nat Henderson was two years ago elected as senatorial
conunitteeman for the Twenty-ninth Senatorial District on the State
('oumittee and he still holds that place.
'4.
Mr. Henderson thought. so stated, and held himself out and
acted as district chairman of the Twenty-ninh Senatorial District
until June 2, 1910.
"5.
Dr. J. S. Wilkins did not act as (haiirmai and did not hold
himself out as such until June 1. 1910.
"6. There are three candidates for State Senale in the T wetyninth District and to each of the candidates and their friends Mr.
Henderson stated he was the district chairman.
"7. If the three candidates did before June 6th file their
applications with Mr. Henderson as chairman as required by law

and Mr. Henderson believing and holding himself out as chairman
received and filed said applications.
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"8. On June 1st Dr. Wilkins informed Mr. Slaton, one of the
candidates, that he, Wilkins, was chairman and Slaton notified
Henderson of that fact and Henderson notified Jackson, another
candidate who had filed with him, and attempted to notify Gough
but by a mistake failed to do so.
"9. Mr. Henderson kept Mr. Gough's application until June 12.
1910, when he returned same to Gough and Gough sent same then
to Wilkins".
A few days ago the question of the right of Ir. Gough to have
his name go on the official ballot was submitted to this Department
and a ruling made thereon against Mr. Gough upon a state of facts
materially different in one respect from the state of facts now made
to appear. The person heretofore submitting the question to this
Department were under the impression that Dr. J. S. Wilkins
of Paducah, had been elected district chairman in the manner required by law, and was therefore a district chairman de jure and
was legally filling the office and prepared at all times to discharge
the duties thereof. That being their belief about the matter, the
fact was so presented to us and the ruling that I made was expressly based upon the assumption that there is and has been all the time
nn absolutely leal incumbent of the office in the person of said Dr.
J. '. Wilkins. If that were the fnet then our former rulina on this
natter would necessarily have to be adheired to, inasmuch as under
ihe Iaw then.cnn he no offter d facto while, the office in question
is awinally fillid aInd the'duties thereof discharged by an incumbent
of the office whose election thereto was in all respects legal.
In the light of the facts you now present as to the manner in
which Dr. Wilkins was elected, which facts you have substantiated
by a telegram from Dr. Wilkins himself stating that be was not a
conty chairman at the time of his election as district chairman
and a telegram from ex-Senator D. E. Decker, stating that the
election of Dr. Wilkins as district chairman was made by the Senatorial District Convention four Years aL'o, it becomes necessary for
ime to determine whether or not Dr. Wilkins is the legally elected
and constituted chairman of the executive committee for the
Twenty-ninth Senatorial District.
Section 121 of the Terrell Election Law is as follows:
"On primary election day, when candidates for State, district
(ounty and precinct offices are nomirated the voters of each orlanized political party shall vote foi a chairman of the county exeentive committee and the result shall be reported to the county. clerk,
and the county chairman thus elected shall at once enter upon the
discharge of the duties of such position; the said county chairman
shall be ex officio a minboer of the executive committee of all the dis/riclS Of which his roun/Uy is a part, and the disdrict committc thus

formed .shall (l(ct its own chairman:,and all chairmen and members
of the different execntive committees in existence when this law becomes effective shall remain in office intil their sueeessors are elected,
as providd herein."
From the liangiage above quoted, it is clear that the various
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county chairmen of the senatorial district constitute the District
Executive committee and that the chairman of such district committee
is required to be elected by the committee itself.
That part of Section 114 of- the Terrell Election Law that hears
more or less directly upon the matter under consideration is as
follows:
"On the fourth Saturday in August succeeding each general primary there shall be held in each district within the State in which
any candidate or candidates for any district office are to be elected
at the succeeding regular election a district convention which shall
be corfiposed of delegates from the county or counties 'composing
such district, selected in the manner herein .provided. Notice of the
time and place of holding such convention shall be given by the
executive committee of such district at least ten days prior to such
meeting. Before such conveniion assembles the executive committce
of such district shall meet and elect one of its number chairman
of such committee, shall prepare a list of delegates from the various counties composing such district which have been certified to
the district committee by the chairmen of the various county comniltees, shall tabulate the vote east in the various counties for neah
('andidate for district offiee, which has been certified to such coinmittee as provided in this act, and shall rlso prepare a statement,
showing the number of convention votes which oneh couniiy in such
distilet is eii it led to east ill said convention iumon Iie hsis Set lorth
in Meetiorn 120, of this iet, and shall present. sieh list of <cl 'nrritos.
lailated vote and convention vote to the convent ion when it as
s.imhles. The distriet conventiin shall then annvass the returins of
the votes east in all the counties of the dis trit
for each candidate as pre-sented to them 1y Ihe distriet committee, and shall deelare the person found to have received the largest number of voles
at the primary in the district for such office the nominee of the
p)arty for such office, and the chairman nd secretary of the convention shall forthwith certify such nomidlation to the SecretarV of

state".
The language underscored in the above quotation requires the
district committee to meet and elect a district chairinan before the
assembling of the district convention. It further prkvides that the
district chairman shall be one of the members of such district committee. Therefoer, no one is eligible to the position of dist rict ehairman unless he is a county chairman and as such made cx officio a
member of the district committee. It follows that inasmu'h as

I)r. Wilkins was not a county chairman and therefore not a menher of the senatorial district committee he was in'eli2'ible to thoffice or position of chairman of such district cofinittee.
It is
also a pparent that he was elected not by tlie body that had power
to elet such an officor bd-t by a district convent ion coirposed, of

d(lfogaies froni Ilie various counties within the distriet and whiclh
was an entirely different organization and ho'ly from the distlrimt
committee and which was given bly the law no anihority whatever
to select a district (hairman. Therefore the eleclion of Dr. Wilkins
as district chairman was without authority of the law for two rea-
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sonis: First, because he was ineligible to the office, and second, because he was not elected by the district committee, the only body
which had any power under the law to fill that position. Dr. Wilkins not being the legal district chairman for your district,
and not having published himself as district chairman or taken
any action as such chairman from the time of his attempted election up to June 1st of this year, he certainly could not be considered
as a de facto district chairman before he began to act as such.
You have further stated to me that even between June 1st and
June 6th he made no attempt to notify the candidates or the public
at large that lie was district chairman or claimed to be filling that
position and did nothing to indicate that he was filling the office,
except to inform 31r. Slaton on JIune 1st that he was district chairman and to receive and file between that date and June 6th the
application of -\r. Slaton and Mr. Jackson when sent to him. This
brings us to the question of whether or not Mr. Henderson of
Wichita Falls was under the circumstances existing in this case
a "district chairman de facto within the meaning of the law at the
time that Mr. Gough and the other two candidates filed their applications with him.
In view of the fact that Mr. Henderson
honestly thought that by virtue of his being State committeeman
from that 'senatorial district he was thereby clothed with the position of district chairman and in view of the fact that for a considerable time preceding June 6th he publicly claimed to be district
chairman and such claim was generally acquiesced in by the public.
including the candidates themselves, and in view of the fact that
Mr. (ough, as well as the other candidates, was reasonably justified under the circumstances in believing that Mr. Henderson was
district chairman both at the time the applications were filed and
almost up to the time limit within which applications could, be
filed, I have reached the conclusion that while Mr. Henderson
and the candidates and the public were mistaken in their belief
that Henderson was the legal district chairman, he was in the eye
of law a chairman de facto at the time the applications were filed
with him and therefore that such filing was just as valid as if he
had been legally elected to the position of district chairman. This
proposition is supported by the following authorities:
29 Cyc., pages 1391-1393.
Bell vs. Faulkner. 84 Texas, 187.
Aulanier vs. Governor, 1 Texas, 653.
Dane vs. State, 36 Texas Appeals, 84.
Ilerd vs. Elliott, 92 S. W. Rep.. 764.
Ex Parte Ward, 173 U. S., 452.
In 29 Cyc., cited above, the following language is used:
" One of the fundamental prerequisites to the existence of a de
facto officer is the possession of the office and the performance of
the duties attached to it, but such -possession need not be physieally continuous. Thus, where an office is in dispute and the one
in actual possession steps out with no intention of abandoning the
olfice and the other claimant, with full knowledge of the facts, steps
in and proceeds to do business, the one who previously had possession of the office is considered to be the officer de facto. It follows
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as a necessary consequence that there can not be a de facto offiver
if a de jure officer is discharging the functions of the office in question.
There can not be two different officers de facto in possession of an office
for which one incumbent only is provided by law. ,
"But the mere fact of the possession of the office is not sufficient to make the incumbent a de facto officer. There must be color
of title or his possession must be acquiesced in by the public. The
mere possessor of an office without these other conditions is an intruder whose acts have legally no effect. " * * It would seem also
that persons in actual possession of an office whose possession is acquiesced in for a considerable time by the public are de facto
officers, although they do not possess color of title".
In Bell vs. Failkner. supra, the Tourth paragraph of the syllabus
is as follows:
"A minor acting as clerk of an election may be considered a de
facto officer and the will of the majority of the voters will not be
defeated by reason of such fact."
The minor was not legally eligible to the position, but inasmuch
as -he had filled it without protest or objection he was held to be
a de facto officer and his acts as legal and valid as if they had been
done by one who was legally clothed with the office.
In the above cited case of Aljlanier vs. Governor. the Supreme
Court of Texas said:
"The point growing out of the refusal of the court below to receive testimony to show that the collector of taxes for the county of
Galveston .had not been duly elected and had not given bond as
required by' law will not require much consideration. The facts
show that he had been commissioned as collector and that he had
acted as such from the 1st day of August preceding. Acting as an
officer under color given by the commissioners made him such de
facto until ejected in- a proceeding having that object directly in
view; and his' authority would not be questioned under such eircumstances in a collateral way. His official acts would be valid and
he could legally collect the tax and give receipts for the same".
In the case of Dane vs. State, supra, a complaint in a criminal
prosecution was attacked. on the ground that the deputy county attorney before whom the complaint was sworn to had not had his
appointment approved by the commissioners court and recorded in
the manner required by law. The Court of Criminal Appeals held
that he was nevertheless a de facto officer and the complaint just
as valid in law as if his appointment had been complete and legal.
The court said:
"In our opinion although the commissioners court had not at
the time consented to the appointement of the said deputy county
attorney he was a de facto officer and as such entitled to administer
the oath to the complainant in this case and his authority could not
be attacked in a collateral proceeding."
In the above cited case of Hussey vs. Smith, a United States
marshal had served certain process issuing from local tribunals in
the Territory of Utah and certain proceedings were had depending for their validity on such acts of the marshal. It was afterwards
held by the Supreme Court of the United States that a marshal
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had no actual auihoritY to serve such process and that his legal
jurisdiction was confined to cases in which the United States was
concerned. However, it was held by the Supreme court that while
in the service of " such pro'eess from the territorial court
he was an officer de facto; that his acts as such could not be
collaterally attacked and that the proceedings were as valid and
binding as if the service had been made by an officer having legal
authority to act in such a matter. The court said:
"During all this time the marshal's acts were valid as being those
of an officer de facto. They were as much so as if they had been
done by him de jure. These remarks apply with full force to his
acts as a ministerial officer in the Bernhisel case. An officer de facto
it is not a mere usurper, nor yet within the section of the law, but
one who, colore offici, claims and assumes to exercise official authority
is reputed to have it, and the community acquiesces accordingly."
In the above case of Herd vs. Elliott, the offices of entry taker
and county surveyor had formerly been consolidated, but at the
time of the acts in question were legally separated, the office of
entry taker being at that time without any legal incumbent. The
county surveyori misapprehending the law and thinking that the
offices were combined and therefore that he was entry taker as
well as surveyor kept posesssion of the books and papers of the
entry taker's office for a considerable time and with3ut protest
or objection from the public discharged the duties appertaining to
the office of entry taker as well as those that belonged to the office
that he legally filled, namely, county surveyor. It was held by the
Supreme Court of Tennessee under these circumstances that his
acts as entry taker were valid and could not be collaterally attacked, he being entry taker de facto, though having no legal title
to that office. The court after quoting the definition of an officer
de facto as Liven in the ease of State vs. Carroll, 38 Conn.. 449; 9
Amer. Rep., 409, said:
"The special portion of the definition above quoted which is applicable to the present case is the first specification, that is, where
one acts 'without a known appointment or election' but under such
circumstances of reputation or acquiesence as were calculated to
indnee people, without inquiry. to submit to or invoke his action.
supposing him to be the officer he assumed to be."
I think the foregoing lanEuage embodies an excellent definition
of a de facto officer and that Mr. Henderson clearly conies within
that definition.
Therefore. it is the opinion of this Department that under the

facts as they are now presented and as hereinbefore set out Mr. Henderson of Wichita Falls was district chairman de facto for the Twentyninth Senatorial District: that the filing of the application with
him was valid; that his action in receiving such applications and
filing them can not be collaterally attacked and that the names of
all candidates for State Senator who duly and regularly filed their
applications with him not later than June 6th are now legally entitled to have their names pi;inted on the official ballot in every
county in the district.
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This conclusion seems to me to be clearly in accordance with
the law and it certainly can work no injustice or hardship against
any one of the three candidates. Any other holding would result
in confusion and possibly in injustice. It is certain that under the
facts as they are now presented the filing. of applications with Dr.
Wilkins did not avail the candidates anything, as he was neither
district chairman de jure or de facto. Unless therefore the filing
with Afr. Henderson can be held valid the candidates would be remitted to the requirement in Section 110 of the Terrell Election
Law that where there is no district chairman applications must be
filed with the various county chairmen not later than the first Monday in June. My understanding is that not one of the three candidates filed his application by the 6th of June with the various
county chairman in the district. That being so, a holding denying the
validity of the filing with Henderson would result in making it illegal to print the name of either one of the candidates on the official ballot in any of the counties and would necessitate the making
of a nomination by each voter writing the name of his candidate
on the ballot on primary election day.
Yours very truly,
R. \[. ROWLAND,
.Assistant Attornev General.

CONSTRUCTION OF IfAWS-ELECTION LAWS-CANDTDATES. ASSESSMENTS AGAINST.
Where the county executive committee makes assessment against a candidate

and requests that he have such assessment in their hands by the fourth
Monday in .Tune. and such candidate fails to meet this requirement of
the committee. but does

forward same prior to meeting of

primary

committee, is entitled to have his name placed upon the official ballot.
ATTORNEY GENERAL'S DEPARTMENT.

AUSTIN, TEXAS. June 5, 1910
ir. W. R. McClellan, Coleman. Texas.
DEAR SIR : We have your letter of the 28th inst.. in which yon
state that. Mr. J. R. Brown made application in Accordance with
law to have his name placed on the official ballot for the primary election as a candidate for justice of the peace: that he was duly notified
at the instance of the 'county executive committee that he had been
assessed $5 as his proportionate part of the expense of the primary
election: that such notice requested him to have the money in your
hands on or before June 27th: that he mailed you a letter on Jnne
27th inclosing $5, which letter did not reach you until June 28th.
You ask the opinion of this Department as to whether or not, in
view of the provisions of Section 111 of the Terrell Election Law,
Mr. Brown is entitled to have his name printed on the official ballot for the primary election.
We find nothing in the law on this point- except what is con-
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tained in Section 111 above referred to. Said section, after requiring the committee to meet on the third Monday in June and to
apportion the expenses according to the rule therein laid down,
provides that the committee at such meeting shall:
"By resolution direct the chairman to immediately mail to each
person whose name has been requested to be placed on the official
ballot a statement of the amount of such expense so apportioned
to him, with the request that he pay the same to the county chairman on or before the fourth Monday in June thereafter."
A subsequent portion of said section provides for a meeting of
the sub-committee. known as the primary, committee, on the second
Monday in July for the purpose of preparing the official ballot.
Then follows this proviso:
"Provided, that the name of no person shall be placed thereon
for a county or precint office who has not paid to the county executive committee the amount of the estimated expense of holding
such primary apportioned to him by the county executive committee as h ereinbefore provided."
You will note that the committee is to cause the chairman to
mail a written request to each candidate stating the amount assessed against him and requesting that he pay such amount on or
before the fourth Monday in June. The sub-committee known as
the "primary committee," meets on the second Monday in -July
for the purpose of making up the official ballot for the primary.
Such sub-committee is, by one of the provisions above quoted, forbidden to print on the official ballot the name of any candidate who
has not paid the amount assessed against him.
The question here is would this prohibition imposed upon the
sub-committee apply in a case where the candidate had paid the
amount assessed against him before the time that the sub-committee
holds its meeting, but did not make such payment until after the
fourth Monday in June.
While, of course, it is the safest plan for candidates to follow
strictly the written request of the county executive committee and
make the payments not later than the fourth Monday in June, still
we are of the opinion that the prohibition directed against the subcommittee applies only in a case where at the time such sub-committee is called upon to act the candidate in question is still delinquent in the payment of the amount assessed against him. If he
makes payment between the fourth Monday in June and the second
Monday in July, we believe it would be lawfful for the sub-committee to give his name a place on the ballot.
You will observe that the law does not directly say that candidates shall pay their assesments by the fourth Monday in June.
It merely directs the committee to have its chairman mail them
a request so to do. It may be conceded, however, inasmuch as the
request of the committee is one made in obedience to the law, it is
to be regarded as the request of the law as well as of the comnittee. Still, the fact that the law does not direct and in positive
terms say to the candidates that they must make payment by the
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fourth Monday in June is a circumstance that is entitled to some
weight in determining whether this particular part of Section 111
is mandatory or merely directory.
The cardinal rules for determining whether statutes are mandatory or directory are clearly indicated by the following quotations
from 2 Sutherland on Statutory Construction (Lewis' Ed.) :
"See. 611. There is no universal rule by which directory provisions may, under all circumstances, be distinguished from those
which are mandatory. Where the provision is in affirmative words.
and there are no negative words, and it relates to the time or manner of doing the acts which constitute the chief purpose of the'law.
or those incidental or subsidiary thereto, by an official person, tie
provision has been usually treated as directory. Generally it is so:
but it is a question of intention. Where a statute is affirmative it
does not necessarily imply that the mode or time mentioned in it is
exclusive, and that the act provided for, if done at a different tiIII
or in a different manner, will not have effect. Such is the literal
implication, it is true, but since the letter may he modified to civ
effect to the intention, that implication is often prevented by another
implication, namely, that the Legislature intends what is reasonable.
and especially that the act shall have effect: that its purpose shal
not be thwarted by any trivial omission or a departure from it in
some formal, incidental or comparatively unimportant particulari.
"Unless a fair consideration of a statute, directinQ the mode of
proceeding of public officers, shows that the Legislature intenrled
compilance with the provision in relation thereto to be essential to
the validity of the proceeding, it is to be regarded as directory merely.
Those directions which are not of the essence of the thing to be done.
lut which are given with a view merely to the proper, orderly and
prompt conduct of the business, and by the failure to obey which the
riEhts of those interested will not be prejudiced. are not commonly
to be regarded as mandatory: and if the act is performed, but ol
in the time or in the precise mode indicated, it will still be sufficient.
if that which is done accomplishes the substantial purposes of iho
statute."

"See.

613.

A statute required the township clerk to certify on

or before the' first Monday of October in each year to the supervisor

of his township the amount of the town indebtedness growing out of
the payment of bounties. -Where such certificate was not made
within that period, but was within a week afterwards, and seasonably
to answer the intended purpose, it was held good, and the provision
so far directory. T.he information was to enable the supervisor, to
include the amount certified in the tax levy."'
"Sec. 633. Where an existing right or privilece is subected to
reoulation by a. statute in negative words, or those which import
that it is only to be exercised in a prescribed manner. the mode so
prescribed is imperative."
Tested by the foregoing rules of construction, we think the impliel request made by the law upon the candidate that he pay his
assessment on or before the fourth Monday in June must be con-

Digitized from Best Copy Available

2:38

REPORT OF ATTORNEY GENERAL.

sidered directory merely, unless the above quoted proviso in said
Section 111 operates upon said implied request in such a way as to
make it mandatory and strict compliance therewith a condition precedent to printing the candidate's name on the ballot.
When we examine said proviso, we find that it is couched in negative terms and contains an express prohibition. Therefore, it must
he hold to be mandatory. But the question arises, does the language
mean that a candidate's name shall not be printed on the ballot if
he has not "paid" "as hereinbefore provided" the amount assessed
ainst him? If so, there is room for the contention that payment at
any timue after the date "hereinbefore" named will not avail him.
Or does this lannuage mean only that the candidate's name can not
tXn on the ballot unless he has, at the time the sub-committee meets and
takes its action. "paid" the amount that was "apportioned to him."
"as hereinbefore provided." If the latter construction is correct, then
it is obvious that the direction to pay by the fourth Monday in June
is not rendered mandatory by anything contained in the proviso now
under discussion and that the sub-committee has the legal authority
to give every candidate a place on the ballot who has paid his assessnent at any time before such sub-committee actually makes up the
ballot. We believe the construction last set out is the correct one.
We think the phrase. "as hereinbefore provided" has the word "appo)itioned" for its antecedent, and not the word "paid," and that
Ihe following rule laid down in 2 Lewis' Sutherland on Stat. Constr..
See. 420. applies:
"Relative and qualifying words and phrases, grammatically and
leally. where no contrary intention appears, refers solely to the last
antecedent."
A cood illustration of the features that distinguish a directory from
a nindatory provision is to be found in a comparison betweeT the
inmolied request contained in Section 111, that candidates pay on or
before the fourth Monday in June, and the direct and specific requirement in Sections 10S, 110 and 111, that candidates shall file with
the proper party officer their written applications "not later" than
the respective dates mentioned in said sections. The one provision
is expressed in affirmative language, not necessarily carrying with
it a prohibition against the doing of the thing later; the other is expressed in vegative language, strongly implying a prohibition against
.the doing of the thing at a date later than that fixed, by the statute.
In view of the foregoing principles and authorities, we conclude
that Mr. Brown's case does not fall within the prohibition against the
sub-committee that is contained in the proviso to Section 111, and
that lie is legally entitled to liave his name printed on the ballot.
We have reached this conclusion from the langiage of the law itself,
independently of any considerations as to the practical conseqnences of one holding or the other. But it is not out of place to
say that under this holding the law operates justly and reasonably,
whereas under a different one its operation in many cases would be
harsh and unreasonable. We have before us now a case where a
candidate offered to pay the county chairman at the time of filing
his application the amount that would be required of him. but the
ehairman declined to receive it at that time. saying he did not know
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just how much it would be and that written notice would be given
when the committee met. The committee met on June 20th, but for
some reason (perhaps because of the large number of notices to be
written and mailed) the notice to the candidate in question was not
mailed until June 23rd at 11 a."i. Before the notice reached him he
was called away from town by the illness of his mother, but arranged with a friend to take the notice from the postoffice and pay
the amount assessed. The result was that the friend did not get the
money to the chairman until the morning of June 28th, and the
latter declined to receive it because he was doubtful of his authority
to do so after the fourth Monday in June (the 27th.) It is apparent that if the fourth Monday in June (just one week fromn the
time fixed by law for the apportioning of the expenses by th committee) is to be made the dead line, cases similar to the one above
outlined will inevitably occur with considerable frequency. We are
not disposed to adopt a construction that will bring about such results unless we are driven to it by the plain terms of the statute.
hi this inostane we conclude lact sucih a ei usiruel ion is not reu ired
oither bY the spirit or the letter of the law.
Yours very truly,
R. M. ROwLANo.

Assistant At torney General.

ELECTION LAW-SPECIAL ELECTION TO FILL VACANCY
IN CONGRESS-DISTRICT COMMITTEE ATTIHORIZED TO CALL SPECIAL ELECTION.
Should be called at such date as to give reasonable time to get proper returns
and names of candidates certified to county clerks so that same may be
printed upon official ballot for general primary.
ATTORNEY

GENERAL SDEPARTMENT.

AUSTIN. TEXAS, July 7, 1910.
lon. R. T. Browin. District.Chairman, Henderson, Texas.

DEAR SIR: In answer to your oral inquiry this day submitted, we
have to advise vyu that-Section 105 of the Terrell election law authorizes your committee to call a special primary election to be held
on a day fixed by it in the various counties composing your Congression al district for the purpose of nominating 'a Democratic candidate for the unexpired term recently made vacant by the resignation of Congressman Gordon Russell, such vacancy to be filled by a
special election that has been ordered by the Governor for the 23rd
day of this month. That part of Section 105 which gives your committee this power is the following:
"Nominations of candidates to be voted for at any special election shall be made at a primary. election at such time as the party
executive committee shall determine, but no such committee shall
ever have the power to make such nominations; provided, that all precinets in the same county and all counties in the same district shall
vote on the sane day.- .
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We are oi the opinion that you should fix the time for holdinthis special primary election at such a date as to give a reasonable
time for all returns of the special primary to be made by the proper
party officials, such returns to be canvassed and the result declared,
and the name of the nominee to be certified to the various county
elerks in the district time enough for such county clerks to cause the
name of the nominee to be printed on the official ballot for the
special election to be held on July 23rd. You should cause the
eominty executive committees in the counties of your Congressional
district to comply with the provisions of Sections 46 and 114a in the
preparation of tle official ballot for your special primary election.
Tlie Departhient rules that von have authority to receive the written
applications of candidates in said special primary at any time befor'
it is too late to cause their names to be printed on the official ballots
Ior the special primary in all the different counties of the 4istrict.
Apiplications filed with the district chairman so late that it will be
impossible to have their names printed on the official ballots for the
splecial priiar*v inl the different counties in the district will have I'i
he rejected.
Section 124 of the Terrell election Iaw forbids the placing on any

)riliarY hallot of any printed matter except that which is authorz.ed bY Ilw and provildes that on ballot east in violation of that sevlien shall le conted. We do not find 'in the law any definite and
,pecific provision expressly authorizing the printing of candidates'
names on the hallot for a special primary under the cirenmstances
that exist in yonr case. hut the Department is of opinion that the
(the
above quoted provision of Reetion 105 earries
nthoritY ,iven by
With it the power to receive applications of candidates and to case
thei r inmes to he printed on the ballot for the special primary. We
th1ink the formi of, tle applientions of eandidates in your special primary should comply with that prescribed in Section 110 for similar
a pplieant ions oIf (a ii di dates to he voted upon at a aeneral primary.
\oits verny truily.

R. R1.RoWL.x.
Assistant Allornev General.

ELE('TION

LAW-lilMARIER-CITALLENDERS

-

STPF,-

VIRORS- CANDIDATES.
No provision for challengers in party primaries. One-fifth the number of
candidates may choose two supervisors, etc.; any voter may challenge,

when and how; loitering, what is, etc.

ATToRNEY

ENERLL'S

DEPARTMENT.

AUsTIN, TEXAS. July 21, 1910.

Hon. A. B. Storey. Deniocratic Statc Chairman, San Antonio, Texas.
DEAR Sm: After a more thorough consideration of the matters
discussed between you and the writer yesterday over the long distance telephone. this Department has reached the following conclusin:
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1. That the law iakes no provision for the appointment of regular challengers for a primary election. We do not find the word
"'challenger" used anywhere in the Terrell election law, except in
Sections 40 and 75; and it is clear that the provision made in Seation 40 for one challenger, for each political party is of such a natuTe
that it can not be applied to a party primary.
2. That under Section 123 and under Section 126, as amended by
the acts of 1909,'page 451, any one-fifth of all the candidates whose
names will be printed on the official ballot may, by a written arid
signed agreement, made on the day before the primary or earlier,
choose two supervisors in one or more or all of the election preeincts
in a county. These supervisors must be sworn by the presiding
judge of the primary in each voting precinct where chosen and are
then entitled to reniain at the polling lplace and see.that the election
is condueled fairly and lawfullY. When Sections 123 and 126 are
read in the ligzht of what is said about supervisors in Sectioii 73. it
is reasonably clear that a supervisor in a Democratic primary may
object to a voter he thinks is not a Democrat or is not otherwise

qualified to vote, and that thereupon it will be the duty of the prosiding

jude

to swear the person offering to vote

and

ascertain

whether li is (11ualified.
3. That no persons other than those mentioned in Section 76 of

the Terrell election law should he allowed within the room where
the primary elenlion is being held. Said Section 76 contains the foilowing
"No person shall be adititted williin the room where the election
is being held except the judges, clerks, persons admitted by the presiding Judge to preserve order,.supervisors of election, and persons
admitted for the purpose of volimg; provided. that the officers of
the election shall permit an interpreter to assist any voter who can
not both sponk and read the English language.''
This provisioi is of sucli a nature that we think the Legislaitnre
intended it to apply to primary elections as well as general eleeI Ions. This constructiol is strenet hened by the language of Seetions 184 and 135.
4. That probably anY Diemnocratic voter has the right to challenge
in good faith any perso cfYering to vote. provided he can make such
challenge kown to the ju(ges of election IVithout entering the room
where the polling plaee is. But he must not enter the room for the6
purpose of mhking a challenge, and he must not loiter or eleetioieer within one hundred feet of the entrance of the polling place.
Loitering or electioneering within ti distance nanied is made a
penal offense. See Sections 159, 134 and 84.
It would seem that merely coming up to the door to make a bona
fide challenge and retiring to a distance of one hundred feet as soon
as the challenge is made would not be loiterina.
Yours very truly.,

R. M. RoWLAND,
Assistant

\ttorney General.
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OPINIONS RELATING TO FEES OF
OFFICERS-CONSTRUCTION
OF THE FEE BILL.
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FEE

HILL-FEES OF OFFICE-TAX ASSESSOR-INIDEPENDENT SCHOOL DIRTRICT.

Fees not collected during fiscal year should be reported as delinquent.
Where independent school district designates county tax assessor and collector to assess and collect taxes of district, fees therefor should be
treated as fees of office and accounted for under fee bill.

ATTORNEY ( 'ENElAl.

5

AUSTIN,

DEPArTMiENT.
TEXAS,

December 18. 1908.

H1r. Jos. E. lollon, Ta.r Assessor, Dallas, Texas.
DE.lt SI?:

We have

your letter of the 10th .inst., and as to the

questions therein submitted he

to advise:

1. You say that in settlement of your commissions for assessing'
1908 taxes the (imiptroller forwarded vou an order oin your tax eolicetor for the aiiount due vou by the State. and that the eolleetor
made a partial payment of said anount on November 5th. but did

not pay the remainder until December 5th. Upon this statement
you ask the opinion of this )epartnient as to whether or *not you
are required under the lrovisions of the fee hill to report the last
amount paid as lees collected during the fiscal year beg'iining Deconiher 1st, 1907. and enidiii November 30th. 1908, or should you
treat the same as delinquent fees in said report. I am of the opinion that sich aoilol unt should be treated as delinqurent fees. Sectioni
11 of ile lee bill provides:
"Eieh
tolficer milntiole(l il tHie precediii2 section, and also the
sherif, shall at the close ofI cne h fisell year niake to the district clerk
of the county

in whieh he resides a sworn statement showine

the

amount of lees collected bw him during Ihe fiscal year, and the
anin it of fees eh arged an d not collected andibY whon due.
Sectiot 16 of the srme act provides:
"It shall he the (111Iv of those officers nmed in Section 101 of this
net. atd also thlie shiffs. to keep a corroet statement of the sums
mininI
into theirt handl1ls (is fees arid conuniiiissionus in a book to be
prov ided for tiha purpose. in wiich the officer at the time when aiiv
fees or ionevs shall (omue into his hands shall enter the same, etc."
I have examined ile other sections of this law to find if there was
anY oth\er lvision proper to bw construed in connection with thle
I ag quiot ed ol tle sections above, and have found none , and
(an see iio reason why the language in these sections should not be
given its plain anl literal mieanningr, which if done would oily re(liire tile olicer to report siuici fees as paid for tbe year as had been
actiallY ollected bY liiin in cash diurin g that year, and would re(iire himl ol
to iner lees collected in his book When, and not hefore, the same tni
niht he actually paid over to him.

2.

You

say

further

that

tax

assessors

are

allowed

one

per cent comimssion for assessing special
taxes levied
by
school districts, and inquire if these commissions are required to
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be included in the report.of fees required by the fee bill. Section
165, Chapter 124, of the General Laws of the Twenty-ninth Legislature provides that:
"When a majority of the board of trustees of an independent
school district prefer to have the taxes of their district assessed and
collected by the tax assessor and collector, same shall be assessed and
collected by said county officers

* *"' And further provides "That

when the county assessor and county collector are required to assess
and collect the taxes of independent school districts, they shall respectively receive 1 per cent for collecting and assessing same."
These provisions of the law require the county assessor and collector whenever a majority of the board of trustees of an independent
school district in their county may wish it, to act in assessing and
collecting the school tax for such district. So that when requested
by a majority of trustees of such district it becomes their official
duty to perform the services required by said provision of the law.
The compensation of the assessor and collector is fixed at I per cent,
respectively, for assessing and collecting sueh taxes.
Art. 2495c provides:
"Hereafter the maximum amount of fees of all kinds that may be
retained by any officer nuintioned in this article as compensation for
Then follows the different
services shall be as follo vs: * * * ."

county

officers with the maximum amount allowed them per annum.

Art. 2495h excepts from the provisions of the law in respect to
inaximum fees, and the compensation allowed officers for ex officio
services when allowed upon the order of the commissioners court,
and the fees allowed by law to district and county clerks. county
attorneys and tax collectors in suits to collect taxes, which it is deelared shall be in addition to the maximum salaries fixed in the fee
bill.
We think these different sections of the law quoted compel the
construction that the fees collected by county assessors and collectors for the assessing and collecting school taxes for independent
school districts under the provisions of Chapter 124 of the General
Laws of the Twenty-ninth Legislature are fees of office, ahd should
be so treated by the respective officers collecting the same.
The exceptions contained in Art. 2495h indicate that all other
charges for services rendered by officers mentioned in Section 10 of
the act under consideration, other than the exceptions contained in
said section, are to be treated as fees of office.
It is true the services of the assessor and collector rendered to independent school districts in their county are not services rendered
to the whole county, but they are services rendered by virtue of their
holding their respective offices, and the fees paid them are provided
by law and do not arise by virtue of any contract between them and
the independent school district. You will also note from the provisions of Section 165 of Chapter 124 of the acts of 1905 that there
is no option with the officers named as to whether or not they will
serve said district in case the majority of the trustees prefer that
they do. The law makes it their duty.
You suggest that the payment of three-fourths of said commission to the county treasurer by such assessor would in effect he a
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transfer from the local school funds of the school district to the general fund of the county. I doubt if this contention is correct. The
act which provides for the levying of the special taxes in these
school districts provides that 1 per cent be paid to the assessor
in case the county assessor does the assessing. It was intended by
the Legislature that this 1 per cent should go to the assessor and
not to the school fund. Certainly when taken out by the assessor
as fees it changes its character of being a part of the school fund
and becomes a part of the fees of office, in which both the county
and assessor have an interest.
In the case of Ellis Co. vs. Thompson, 66 S. W., 50, the Supreme Court uses this language:
"The Legislature undertook to regulate this matter so as to give
each officer out of the fees collected by him a reasonable compensation for the services rendered to make the office self-sustaining and
to apply the excess of fees to public use. To accomplish this end
the business of the offices named is placed strictly on a basis of a
public service, and the fees are treated as a part of. the public
revenue to be received by the officers and accounted for as directed."
However, whether or not the payment by the assessor of threefourths of the fees collected into the treasury, a part of, which might
be fees collected by him from independent school districts for the
assessing by him of the school tax in said district, be a conversion
of the school funds of such districts to the general fund of the
county to the extent of the amounts of his commissions derived from
his fees in serving said independent districts, this would not entitle
the assessor to treat such commissions other than as fees of his office.
Yours very truly,

R. E.

CRAWFORD,

Assistant Attorney General.

WITNESSES. OUT-COUNTY-FEES

AND MILEAGE.

Out-county witnesses not entitled to fees and mileage in felony case pending
in county other than county of their residence, on change of veneue,
unless they have been summoned to appear by court in which such case
is pending.
ATTORNEY GENERAL'S DEPARTM1ENT.
AuSTIN, TEXAS, January 25, 1909.
Hon. J. TV. Stephens, Comptroller of Public Accounts, Capitol.
DEAR SIR:

Answering the inquiry contained in the letter of Hon.

C. C. Harris, district attorney, of date the 21st instant, addressed
to you as to whether witnesses subpoenaed in felony cases in the
county of their residence would be entitled to claim mileage and
witness fees upon a change of venue in the case such witnesses attend the trial of the case in the county to which the venue was
changed without having been served with any process from the
county to which the venue was changed, I beg to advise that Seetion 5 of Chapter 19 of the First Special Session of the Twentyfifth Legislature, 1897, as amended on page 375, General Laws of
the Twenty-ninth Legislature, 1905, provides that: .
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"Witnesses shall receive from the State for attendance upon district courts and grand juries in counties other than that of their
residence in obeyance to subpoenaes issued under the provisions of
this act, their actual traveling expenses, etc.",
The act in question provides only for the witnesses summoned
outside of the county of the court issuing the process, so that a witness would not be entitled to the fee provided in said section unless
he had been summoned to appear before a' court :in a county other
than his residence.
Chapter 141 of the General Laws of 1903 provides that:
"Any witness who may have been recognized, subpoenaed or attached and given bond for his appearance before any court or before any grand jury out of the county of his residence to give testimony in a felony case and who shall appear in compliance with the
obligations of such recognizance or bond shall be allowed his actual
traveling expenses not exceeding 3 cents per mile, etc."
I am not quite clear as to whether the act above quoted is not superseded and repealed by the act of 1905; but whether it is or not, a
witness, unless he had given. bond for his appearance before the
court in some other county than his residence, would not be entitled
to the fees provided in the above act, so that in any event in order
that witnesses may receive the compensation provided by law, they
should be subpoenaed by the court in which the case is pending upon
change of venue.
Yours very, truly.
R. E. CRAwFORD,
Assistant Attorney General.

CONSTRUCTION OF LAWS-COUNTY JUDGE, FEES OFDEPENDENT AND DELINQUENT CHILDREN.

County judge not entitled to fee of $3 for each trial of dependent or delin-

quent children, as in criminal cases; purpose of statute to reform and
not to punish.
ATTORNEY GENERAL'S DEPARTMENT.

AusTIN. TEXAS, March 4, 1909.
Hon. C. W. McCollum, County Auditor, Waco, Texas.
We have your letter of the 26th ultimo, in which
DEAR SIR:
you ask the opinion of this Department as to whether or not the
duties prescribed for the county judge in Chapters 64 and 65 of the
Acts of the Thirtieth Legislature in' reference to the proceedings
therein provided for, dependent and delinquent children come
within the meaning of Article 1109 C. C. P., with reference to the
fees provided in said article for the county judge-that is, whether
or not the county judge is entitled to a fe6 of $3.00 as provided in
said Article 1109 when he performs the duties prescribed in said
chapter.
Article 1109 C. C. P. provides that the county judge shall be entitled to a fee of $3.00 in each criminal action tried and finally disposed of before him, to be paid by the county.
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duPtis piesc'rihj ill Cliapter 64 in respect to dependent
AS to 1l the
childrn, I Iinid iio (if'finelity i, coirning to the conclusion that there
is no provision for ally lpoweeding in said chaptei which could he
denominated a criminal action. However, as to the provisions of

foud some difficulty in coming to a conclusion,

Chapter 65 1 havi

btil amll of the opilioll that thioe is no proceeding therein provided
for which would eoitue within the denomination of a criminal action

0110
C. (, P. The Legislature in
as that phrase is ised in Artile
viantirug A rilele 1109. Code of' Criminal Proedire, evidently had
in muind proeedili's in aeeordane with the provisions of Code of
Criiiinal Proeduilri instituited by coiplaint, in foriation or indictniilt, anid prosveited in ihe courts having ,jirisdiction under the
eriiinial Ilws of the Sta e Th main idea of Chapter 65 is not the
piinishnent of the ehild, Iti ifs reformation, and this is provided
lor not by puinisliment. as in eriminal vases, ]ut in the mode therein
specially provided.
. Section 1 of the at provides what. acts on the part of the child
'onistitutes delinquenicy. and provides that any child committing any
of said acts shall be deemed a delinquent child and shall he proeVeded against as sueh in the manner provided. You will note that
ihese acts are not (leclared crimes and some of them mentioned are
not in themselves criminal. Further, there is no certain punishment fixed by the net to be assessed against a child found delinquent. I am, therefore. of the opinion that such proceedings as are
provided in said chapter are not criminal actions, and that the
county judge would not be entitled to be paid by the county the fees
provided in Article 1109 C. C. P.
Yours very truly,
R. E. CRAWFORD,
Assistant Attorney General.

CONRTR.UCTION

OF LAWS-DISTRTCT ATTORNEY'S
DIEM.

PER

District attorney's fiscal year begins December lat of each year. When
district attorney serves only fractional part of fiscal year he shall be
entitled to such proportionate part of maximum allowed as the time of
his service bears to the entire year.
ATTORNEY

GENERAL

DEPARTMENT.

AusTIN,

TEXAS,

May 12, 1909.

lion. Gordon Boone. Narasola, Texas.
DEAR SIR: In answering your inquiry of the 4th inst. I desire,
first, to construe Sayles' Civic Stat-utes. Art., 2495 which I think
is not in anywise affected by the act of April 29th, 1907, known as
the district attorneys' per diem act.
You will observe from the provisions of this article the fiscal
years recognized by the county and district officials of the State
begin December 1st of each year, and all officers named in the
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ehapter are 8141ub.jeet to its provisions. ft also provides " whenever
such officer Nerves for a flrnavtitioal part of' the fiscal yeaItr t(' shall
ntever'theless fil e his report an d mtIake' soft-letm)entl for slch part, of' the
serves an(1 shall bie enittl'd to slich propor'tional pirt of
Year 1 4 htNe
the maxinnm allowed as the time of his service hears to the entire
year."
"However, an ineoilinu: olfiver eleeted at Ihe gieera l elfetiont who
qualifies prior io D)ecilber IstNIext folloiwinig shall not br'euiz'ed
1st of the
to file anty eport or make amy settlemitett before )ecemri'
lollowing year, bit his report and settlemen; shall wthrene the ontire period dltinlg' fornt his (l1UaifietIior."
I iidet'silnful frot your let t'Ier ithat yom predeessor' served Itil i.1ne
gitning at. Ilie first of 1he fiscal year' 1908, arid served
ppoin1ted to stieveed hiii.
and you wetr'
15, 1908. wien hiv'esigned
I Tnder the provisions of the article above- referred to, eonstrued in
'onIection x'With Art. 1081,a, Chapter' 175, Acts of 1907, the aggreuirat'
arount, of fees you and your predecessor would jointly draw from
the State Treasury for your services for the entire year, if you and
your predeeessor combined served more than 133 days, would 1e
133 multiplied by 15, and each of you would receive such an amount
of the total as the length of time each of you served would bear to
the entire year. and the fiscal year of 1908 would 'end as the statute
provides, viz: December 1, 1908. notwithstanding the fact your predeessor served until June 15 1908, and you served the balance of the
fiscal year.
You are therefore advised that according to my construction of
these provisions of the law you would continue the service under
that appointment until the expiration of the term for which you
were appointed and a settlement would be had as herein above
stated, and that you would begin counting the 133 days as a basis
for your salary for the year 1909 on the date you qualified as distriet attorney after your election.
The opinions heretofore rendered by the Department which are in
confliet with this rulinir are withdrawn.
Yours very truly.
R. V. DAvmsox.
Attorney General.
STA
i TE OFF I (ER-COMPTROLLER-DISTRICT
-EXCESS
PER DTEM OF.

ATTORNEY

Where two district attorneys serve the same district during fiscal year,
compensation or per diem should be ascertained according to number of

days each performs service.
District attorney not chargeable with excess funds drawn by his predecessor,
but Comptroller must look to officer who drew excess of funds for replacement of same.
ATTORNEY

GENERAIRS DEPARTMENT.
AuSTIN, TEXAS. June 22, 1909.

Ilon. J. W. Ste phens, Comptroller, Capitol.
DEAR SIR:

We have your letter of the 17th inst., in reference to
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the per diem account of Hon. Gordon Boone, District Attorney of the

Twelfth Judicial District.
It appears that during the fiscal year beginning December 1, 1907,
and ending November 30, 1908, that W. E. Pope was district attorney of said district until the 15th day of June, 1908, during which time
he drew warrants which were approved and paid in the amount of
$1200 in payment of eighty days' service at the rate of $15 per day
and that Mr. Boone drew warrants for services as district attorney
in said district which were approved and paid in the amount of
$1260: that the total amount so drawn by the two said district attorneys of said district is $2460. An excess over $1995 of $465.
In view of the provisions contained in Article 2831 of the Revised
Statutes which prohibits the Comptroller from drawing a warrant
in favor of any person or the agent or assignee of any person indebted to the State until such debt be paid, you request the opinion
of this Department:
1. "Is Mr. Gordon Boone so indebted to the State of Texas that
I. as Comptroller, am without authority to issue a warrant in his
favor on either of the two per diem accounts now on file in this Department ?
2. "If so, to what extent as shown by the accompanying statement is he so indebted?
3. "If you hold that he is indebted to the State on the account
for 1907-1908 in a sum less than the $465 overdraft for the Twelfth
Judicial District, who is responsible to the State for the balance- of
such overdraft?
4. "If you hold that Mr. Boone in the present cas6 is indebted
to the State in a sum less than the full amount of overdraft, kindly
give me your opinon as to my duty. should a district attorney res-in during the fiscal year after having drawn $105 more than his
pro rota share of the maximu per diem for that year, and his sueVOssor should, after having drawn for the same year an amount
suficient )o make the balance of the $1995 present to this Departnient for the same year an acoeunt for $75?'
I am of the opinion that Mr. Boone received compensation for
the fractional part of the fiscal year which he served between the
15th day of July and the 30th day of November as district attorney of
the Twelfth Judicial District in excess of that to which hewas entitled. The compensation to which Mr. Boone was entitled for his
services may be ascertained by dividing $1995 by the total number
of days served by himself and his perdecesosr Mr. Pope and multiplying this sum by the number of days so served by him. Having
so ascertained the amount of compensation to which Mr. Boone was
entitled for the fractional part of the said fiscal year so served by
him, I am of the opinion that he would be indebted to the State
in the difference between this sum and the amount he actually
drew, which, according to the account submitted by you, is $1260.
This difference you should adjust by charging his account with same.
I desire to say that the opinion expressed in my letter to Mr.
Boone of date of May 12, 1909, as to the method by which the com-
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pensation due district attorneys, where two or more serve the same
district during the same fiscal year, should be ascertained, is hereby
modified.
It is my opinion that the compensation to which each is entitled
should be ascertained as above stated and in reference to the number of days each performed services for which they were entitled
to the compensation of $15 per day under the Act of the Thirtieth
Legislature and not to the whole time served by each as district
attorney for the district.
I am of the opinion that you would not be justified in charging Mr.
Boone with the excess drawn by his predecessor, Mr. Pope, for the reason that this excess is not due by Mr. Boone to the State., As to
such excess you will have to look to Mr. Pope.
In view of the opinion above expressed, it is not necessary to
answer your fourth question, for the reason that you should pay the
last district attorney the amount to which he would be entitled as
above stated.
Yours very truly,
R. V. DAVIDSON,
Attorney General.
SHERIFFS, FEES OF-OUT-COUNTY WITNESSES-ATTACHMENTS FOR, ETC.
ATTORNEY

GENERAL'S DEPARTMENT.
STATE OF TEXAS.

AUSTIN. TEXAS, October 1, 1909.
Tion. T. W. Stephens. Comn ptroller of Public Accounts. Capitol.
DEAR SIR: We have your letter of the 27th inst.. in which you inclose the account of J. P. Flynt, sheriff of Runnels County, for $21.50.
for expenses and milage for conveying a witness (Bud Brown) from
Runnels County to Burnet County District Court at the June term;
1909, which account was duly approved by the district judge of
said district you say that said account, upon its first presentation,
was returned unpaid for the reason:
"The account shows that the officer did not offer the, witness an
opportunity to make bond. See. 8. Art. 1083, C. C. P., reads as follows:
" 'Said account shall also show, before said officer shall be entitled
to compensation for expenses of attached witnesses, that before starting with said witnesses to the foreign court, he carried each of them
before the magistrate nearest the place of serving the attachment, giving his name and residence, and that said, witness made oath in writing
before such magistrate, certified copies of which shall be attached to
the account, that they were unable to give bond for their appearance
at court, or refused to give such bond.' "
You state that the judge of the district court out of which the
attachment issued authorized the conveyance without giving the witness an opportunity to make bond. You request the opinion of this
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Department as to whether or not your action in refusing to draw a
warrant in favor of Mr. Flynt in payment of said account, under the
circumstances stated, was correct.
You are respectfully advised that it is the opinion of this Departinent that your action in returning said account unpaid was proper
and in accordance with the provisions of the law governing in such
eases. Article 1083, Code of Criminal Procedure contains the provisions above quoted, which requires any sheriff's account for expenses
of witnesses conveyed under attachment to a district court outside

of the county of the residence of such witness to show that the witness had been "carried before the magistrate nearest the place of
seIrving- the attaclment", etc.

The only provision of the law autho-

rizing attachments to issie for out-county witnesses is contained in
Section 8 of Chapter 19 of the Special Session of the Twenty-fifth
I e-islature, which, briefly stated. provides that where a witness has
refused to obey a subpoena issued and served as provided in said
ciapter. the court shall fine said witness and issue a notice requiring said witness to appear at once or at the next term of court
to show cause why such fine should not be made final. and provides
that at the same time the court may issue an attachment for said
witness, commanding the officer to take said witness into custody
and have him before said court at the time named in said writ. No
provision was made in such section requiring the officer to allow
such witness to make bond conditioned for his appearance, according to the terms of the attachment. At the time of the enactment
of said Chapter 19 of the Acts of the Special Session of the Twentyfifth Legislature. Article' 528 of the Code of Criminal Procedure
provided:
" When an attachment is made returnable forthwith it shall be
the duty of the officer executingz the same to take the witness immediately before the court, iagistrate, or foreman of the grand jury
from whence the writ issued, unless such witness give bail for his
iunediate appearance in obedience to said writ in accordance with
law."
Article 329, C. C. P., provides:
If the attachment he not returnable forthwith, but- at some
future day, the officer executing the same shall have authority to
take a bail bond of such witness for his appearange in accordance
with the requirements of such writ."
Article 1083, C. C. P.. contained the following provision:
"Said account shall also show. before said officer shall be entitled
to compensation for expenses of attached witnesses, that before starting with said witnesses to the foreign court, he carried each of them
before the magistrate nearest the place of serving the attachment,
giving his name and residence, and that said witness made oath in
writing before such magistrate, certified copies of which shall be
attached to the account, that they were unable to give bond for their

appearance at court, or refused to give bond after having been advised by said officer of their right to do sol'

Said Chapter 19 of the Acts of the Special Session of the Twentyfifth Legislature expressly repealed articles 528 and 529, Code of
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Criminal Procedure, above quoted, and repealed all other articles
of the Code of Criminal Procedure authorizing attachments to issue
for out-county witnesses.
There was no express repeal, however, of the provision, nor of Article
1083 C. C. P., nor of the provision of said article above quoted. Unless
it is held that said Section 8, of Chapter 19 of the Acts of the Special
Session of the Twenty-fifth Legislature repealed said provision by
implication, then the Comptroller can only pass accounts which are
in compliance with said provision. Repeals by implication are not
favored by the courts. There is nothing inconsistent in the said Section 8 with said provision contained in Article 1083 C. C. P. The
two may stand together. Article 1083 C. C. P. was as -to said provision re-enacted in 1901. (First Called Session of Twenty-seventh
Legislature) . in Chapter 11. Section 8. This act however, was an
amendement to Section 4 of the Fee Bill and applies only in counties
casting three thousand votes or more at the next preceding presidential election. However, it is clear that it was the intention of the
Legislature to change only the fees of officers in the larger counties.
The fact that they re-enaeted the provision in reference to what the
account of the sheriff should show, as. the same was contained in
Article 1083 C. C. P., evidences that they only intended to make
changes in the fees, not in the other provisions relating to the collection of such fees. The Legislature evidently coneeived that the
provision above qnoted contained in Article 1083 C. C. P). was in
force and effect at the time the above amendment to the Fee Bill was
enacted.
I find that the Attorney General's Departnwnt has uniformly advised the Comptroller that sheriffs accouits for expeniess of attaching witfnesses nmust comly\ with the provisions of Article 1083, C.
C. P., above quoted.- The C(omptroller in his last report stated that
his Department had uniformly required sheriffs' accounts to comply
with said provision and recomnncided to the For-isla inre that the
law be amended so that sheriffs receiving attachments and being'
instructed by the district judge to bring the witness without
2ivin such witness an opportunity to made bond for his appearance
according to the directions of the attachment would not be required
to show in their accounts that they had given the witness opportunity to make bond. rhe Legislature, however, failed to comply with
this recommendation of the Comptroller. It is urged by the sheriffs
that this provision of the law is particularly unjust to them in
cases where district judges order attachments issued requiring then
to bringv witnesess out of their counties to the court issuing the attaclunent, sometimes a reat distance from their counties, and at
the same time instructing them not to give the witness opportunity
to give bond but to personally bring the witness.
le has represented that in such eases the officer to whom the writ is directed
must either convey the witness to the court from which the attachment issued without giving such witness opportunity to make bond
and therebY forfeit his right to compensation from the State. or
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or refuses to obey the instructions of the judge and subjects himself
to a fine for contempt of court. If this is a correct statement there
can be no doubt of the injustice of the law to sheriffs.
It is my opinion, however, that the district judge has no authority
to instruct the sheriff to convey the witness to his court without
giving the witness opportunity to give bond. There is no express
provision of law conferring this authority upon the district judge,
and as we have seen the statutes require that the sheriff give the
witness an opportunity to give bond.
Because of the above consideration, I am of the opinion that your
action upon the account in question was in accordance with law.
I am herewith returning to you the account of J. P. Flynt enclosed in your letter to me.
Yours truly,
R. E. CRAWFORD,
Assistant Attorney General.

WITNESS FEES-CONSTRUCTION OF LAWS.
Witnesses may properly claim fees, regardless of whether they have been
compensated as such, in another case during same term of court.
ATTORNEY (4ENERAL'S DEPARTMENT.

November 6, 1909.
Hion. J. W. Stephens., Comptroller, Capitol.
DEAR SIR: In compliance with your request we have considered
the accounts of May Bird Scurlock and Jennie Scurlock for witness fees in case No. 1554, the State of Texas vs. W. J. Scurlock,
charged with assault to murder in the District Court of Sabine County,
Texas, at the March term, 1909.
It appears from the letter of Hon. W. B. Powell, District Judge,
that both May Bird Scurlock and Jennie Scurlock were witnesses in
the case of the State of Texas vs. J. G. Rowan tried at the same term
of court and were in attendance upon the court as witnesses in said
Rowan case and as such received their per diem and mileage for attending the court as witnesses in said case.
The question you address to this Department is whether or not
the fact that said witnesses having received pay as witnesses in the
Rowam case they can also claim compensation for the number of
days they attended court as witnesses in the case of the State of
Texas vs. W. J. Seurlock.
Article 1'093 C. C. P., which provides compensation for attached
out-county witnesses in sibdivision 3 thereof, contains the following
provision:
"Provided no witness shall receive pay for his services as a witness in more than one case at any one term of the court."
The question is, whether or not the above provision, in view of
Section 5. Chapter 19 of the First. Special Session of the TwentyAUSTIN, TEXAS,
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fifth Legislature and the amendment to said Section 5 contained in
Chapter 155 of the General Laws of the Twenty-ninth Legislature,
has been repealed.
Section 5 of Chapter 19 of the General Laws of the First Special
Session of the Twenty-fifth Legislature, so much as it is here necessary to consider, reads as follows:
"Witnesses shall receive from the State for attendance upon district courts, magistrates sitting as examining courts and grand juries
in counties other than that of their residence, in obedience to subpoenas issued under the provisions of this act, such compensation as
is now received by witnesses attending such under attachment to be
paid as now provided by law ** *.
As amended by the Twenty-ninth Legislature, said section reads
as follows:
"Witnesses shall receive from the State for attendance upon district, courts and grand juries in counties other than that of their
residence, in obedience to subpoenas issued under the provisions of
this act, their actual traveling expenses, not exceeding three cents
per mile, going to and returning from the court or grand jury, by
the nearest practicable conveyance, and one dollar per day for each
day they may necessarily be absent from home as a witness, to be
paid as noi provided by law, and the foreman of the grand jury,
or clerk of the district court, shall issue to such witnesses certificates
therefor, after deducting therefrom the amounts advanced by the
officers serving said subpoenas, as shown by the returns on said sub-

poenas, which certificates shall be approved by the district judge,
and recorded by the clerk in a well bound book kept for that purpose; provided that when an indictment can be found from the evidence taken before an inquest or examining trial no subpoena or
attachment shall issue for a witness who resides out of the county
in which the prosecution is pending to appear before a grand jury;
and provided further, that when the grand jury shall certify to
the district judge that sufficient evidence can not be secured upon
which to find an indictment, except upon the testifuony of non-resident witnesses, the district judge may have subpoenas issued as provided for in this act, to other counties for witnesses to testify before
the grand jury, not to. exceed one witness to any one fact, nor more
than three witnesses to any one case, pending before the grand
jury."
It will be noted that Section 5, as amended, provides specifically
for the pay of all witnesses subpoenaed under the provisions of
Chapter 19 of the Acts of the First Special Session of the Twentyfifth Legislature and said section contains no such exception as the
provision above quoted from Article 109k. excepting witnesses who
have received compensation in any other felony case tried at the
same term of court. The only question is whether or not the qualifying phrase "to be paid as now provided by law" contained in said
amended Section 5, saves from repeal the provision that "no witness
shall receive pay for his services as a witness in more than one case at
any one term of court" contained in said Article 1093, Code of Criminal Procedure. It is thought that said provision "no witness shall re-
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eeive pay for his services as a witness in more than one case at any
one term of the court" does not relate to the manner in which attached witnesses were paid prior to the enactment of said Chapter
19 of the Acts of the First Special Session of the Twenty-fifth Legislature and therefore is repealed by said amended Section 5.
You are, therefore, advised that it is the opinion of this Department that you may properly pass for payment the two accounts
aforesaid.
Yours very truly,

R. E.

CRAWFORD,

Assistant Attorney General.

1)ELINQUENT

TAXES-FEES OF DISTRICT AND

COUNTY

ATTORNEYS-COMMISSIONERS COURT.
Commisioners court has no authority to employ either the county or district
attorney by special contract to collect delinquent taxes due county and
State.
TONoi E

ENEi:R.it's

DE):PART.MENT.

ST.LTE OF TEXAS.
AUSTIN. TEXAS. February 12. 1910.
Hion. Frank S. lolu r/s. Distric/
orlrney. Lockhart. Texas.
DEA.\R $1
We have had under consideration the question propounded by you ill your letter of December 20th, answer to which has
'hel

delaved IY 1111usual press of business in this Deparitment.

Your

statoeient of fuels, ineluding the contract with Jeffrev. .Jeffrev &
Pielder. is lenl1hY. and it is not deemed necessar y lo set out the
sailme here.

Taking

up1)

the first

position

of the county, attorney

in

this

iiatter, we ('ll ittontion 1o Artiele 5, Section 29 of the Constitution. whieh is in part as follows. viz:
'Tile count
afttorlev shall represent the State in all
isesin tin distriel an1id inferior curts in their respective (oullies:
Iit if'ny
;Ili.ty slui11 he Included in a distriet in which there shall
he a distriet allornev. the respective duties of district attorneys and
olultv attornevs shall, iM sueh counties, he reIul ated by the Teis-

It seemis t hat the ILoeiisiture has souxht to regiilate the respeetive duties of the distriet and county attorneys. See Revised Statutes. Articles 264 and 267: Code of Criminal Procedure, Articles
80 and 82. But an examination of the originl-statute, (now Article
254 of the Revised Statutes). stroumdy points to the conclusion that
said law was desiened to regsulate the duties of such officers in criminal cases only. If this he the correet view, then it was the duty and
ri-bt of the county attorney to appear and represent the State, to
the exclusion of any other officer, in the suit referred to by you.
Th10 fit.

that the distriet attorney or other attorneys, or both. repre-
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sented the State in the settlement reached, at the instance or with
the consent of the commission~rs court, if they did so, would not
defeat the county attorney's right to represent the State in the
rendition of the judgment agreed upon. See Terrell vs. Green, 88
Texas, 545. It is a familiar rule, however, that no public officer
can claim the compensation allowed by law for particular services
unless he has actually performed the services. If the county attorney is entitled to any remuneration, upon which we do not pass as
it involves a question of fact, it would doubtless be the commissions
provided by Article 297 of the Revised Statutes, as far as the State
taxes are -concerned. We think Article 5212a. Revised Statutes has
no application, as this was not a suit instituted "in the name of
the State for the recovery of all money due the State and county
as taxes due and unpaid on unrendered personal property."
Now, if the Legislature, by said Article 284, Revised Statutes, has
regulated the respective duties of the district and county attorneys.
in civil cases in the district courts to which the State is a party. it
results that the county attorney would have no right to represent the
State in the suit in question, except in the absence of or with the
consent of the district attorney. But this question has never, as
far as we are aware, been decided by our courts.
As to the county taxes involved in this suit. we are of the opinion
that it was no part of the official duty of either the district or
county attorney to appear and represent the county in this litigation,
but that might properly be a matter of special employment by the
commissioners court, a question hereafter considered.
As to the right of Jeffrey, Jeffrey & Fielder to claim 10 per cent
commission on the agreed judgment by virtue of the contract with
the State and county for the collection of delinquent taxes, we think
this exceedingly doubtful for two reasons:
1. Chapter 130. General Laws of the Twenty-ninth Legislature,
under which the said contract was made, deals especially with delinquent taxes upon real property and the means of enforcing col-

lection of taxes due upon the same, with reference to which a complete law had been enacted by the Twenty-fifth Legislature, viz:
Chapter 103. The context of the provision in Section 6 of said
Chapter 130, Acts of the Twenty-ninth Legislature, authorizing com-

missioners courts to contract with any person to collect delinquent
taxes. lends some force to the view that such contracts are only
authorized as to the character of delinquent taxes referred to above.
and we are inclined to that opinion. -However, the broad language
of the caption and the words "to contract with any person to enforce the collection of any delinquent State and county taxes,"
found in said Section 6., might perhaps be held to negative the idea
just advanced.
2. The statute of 1905 only authorizes commissioners courts to
contract for the collection of "delinquent" taxes, and the contract
with the attorneys aforesaid in terms practically follows the law.
Of course, such contracts could not legally be made to extend beyond
the scope of the statute; therefore, it becomes material to inquire
whether the taxes in question were' "delinquent" within the mean-
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ing of the said enactment. Under our tax laws, the said taxes would
not become delinquent until February 1, 1908, and the suit was filed
by the railway company before said date. It results that the taxes
were not delinquent when such suit was filed. To constitute a delinquency of such taxes it was not only necessary that the same should
remain unpaid at the time fixed by law for their payment, but the
taxes must have been assessed and levied in the manner authorized
by law and there must have existed a present obligation to pay the
'aie. Now, the railway company-, by this suit, attacked the assessimiost and valuation of its intangible assets based chiefly upon the
ground that the constitutional mandate of equality and uniformity
nf iaxation had been violated. The status of the said taxes in our
opinion beeame fixed as not delinquent, by the filing of said suit,
ranl the more inpjse of time did not operate to disturb that status.
it least until an authoritative decision that the Consitution had
been so violated. The suit having been compromised by an agreed
Jinduiet. without any determination of the issues involved. we
onelolde that the taxes were not delinquent at the time nor since
1he coltrct with Jeffrey, Jeffre' & Fielder was executed. It follows that said taxes were not within the purview of either statute
,I Ilie said cootnraet, and the cominssioners court would be without
nothority to pay or direct the collector of taxes to pay said firi
NIY com pensation under the contract.
Tt remains to consider whether any compensation at all can be
HI(to any of the parties elainmng same. Commissioners courts
w- eveatures of statnte and have all such powers as are expressly
anl hy necessary implication g-rait ed them by law. See Bald\\-:tin vs. Travis Count-Y, 88 . W. Rep.. 484. and authorities cited.
However. it is settled that where a county is involved in litigation
0id it is not the duty of any officer to represent the county, the commissioners court has authority to employ counsel to protect the inI rests of the county. and to paV for the services actually rendered
a reasonable conipensation. See Presidio County vs. City National
11lank. 26 S. W. Rep., 775.
Inder the facts stated b- you, together with the correspondence
ii this office, it appears that the county attorney, the firm of Jeffrey.
Jeffrey & Fielder, and yourself all claim to have performed some
Service in connection with the suit and the agreed judgment renlered therein. We are unable to determine the disputed matters
f fact. as they niust be setiled by the commissioners court in the
first instance. We have no donbt that, if each of the parties named
at the instance and upon request of commissioners court, appeared

and represented the county in the matters named and actually performed services in connection therewith the commissioners court
would have the leial power to allow a reasonable sum for the work
actually done. The onmissioners court, however, would not be
authorized to take into consideration the State taxes so collected
in fixing

the reasonable value of the services so performed, but

must base it upon the interest of the county alone in said suit.
Furthermore, wetare 1 no means certain that it would not be
an abuse of discretion for the commissioners court to allow a corporate fee to each of the claimants, as counsel for the county under
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the facts and circumstances of the suit; and it would be safer and
more in concurrence with their lawful powers to require an amicable adjustment and sharing of the respective claims and pay whatever sum, if any, the parties may be entitled to for the services rendered by all: or in the alternative to have their rights determined
Iy a suit. This course appears to us to be the fairest and most
enitable to all concerned and we hope it will prevail.
Under our view of the proper construction of Section 6 of Chapwer 130, Acts of the Twenty-ninth Legislature, construed in connection with the various laws on the subject of delinquent taxes,
the commissioners court would not have authority to employ either
the county or district attorney by a special contract to collect the
dIelinquent taxes due the county and State.
We believe this substantially answers all your questions and we
trust we have smurested a satisfactory and leval solution of the
dilflenlty.
Y0ou's very truly.
JouN W. BRADY,
Assistant Attorney General.

C NRTRTCTION OF LA W-FEES-FEE BTLL-HlETIFFTAX COLLECTOR. CLETK. ETC,. REPORTS OF, ETC.
Basis for determining whether a rounty comes under the fee bill is number
of votes cast at preceding presidential election, counting five inhabitants
for each vote cast. When polulation of a county is 15.000 or less, according to this test, the officers of the county are exempt from making
reports and also from maximum compensation provision of said fee bill.
ATTORNEY

GENERAL's DEPARTM1ENT.

AUsTIN, TExAs,\ March 19. 1910.
Beanionl. Tcxas.
Clerk.
County
Ion. B. F. Quicksall.
DEAR SIR: We have had under consideration the matter subiitted to this Department in your letter of February 8, 1910. which
Ii; as follows:
"The undersigned are State and county officials of Jefferson

County, Texas. aid beg leave that you will advise Os as to whether
o' not Jefferson County is under what is commonly .ermed 'the Fee
lyill', so that we are required to keep reports and turn into the
omunty any excess. The facts are as follows:
"The United States Census of 1900 shows that Beaumont, the
lmrmest city in the county, has a population of 9427: That Jefferson
County has a population of 14.239; that at the last presidential
election in 1908 there were polled less than 3000 votes for presidential electors: in the election held at the same time and place for
State and county officials. in a few instances the vote was slightly
in excess of 3000. but in the majority of the officials so selected the
vote was less than 3000. We are of the opinion that the statute, when
it says 'votes cast at the presidential election' means east for presilential electors. and therefore the vote cast for state and county

Digitized from Best Copy Available

260

REPORT OF

ATro.RNEY

GENERAL.

officials should not be considered: and are accordingly of the opinion
that we are not required to make the reports and turn in any of
our fees to the county.
"Your earliest attention will greatly oblige".
This letter is signed by yourself and the tax assessor, tax collector.
district clerk and sheriff of Jefferson County.
On November 18, 1908. this Department, in a letter written to
you by Mr. J. D. Walthall, decided the question submitted here,
under a similar statement of facts. adversely to your contention.
However, since the rendering of such opinion, our Supreme Court
has decided the ease of Itasca Independent School District, et al. vs.
McElroy, et al., reported in Volume 123, S. W. Rep., page 117, by
the holding and reasoning of which ease the question submitted by
you and the other officers. is at least made doubtful. Therefore, we
have been led to make a re-examination of the matter and herewith
give our conclusion.
Your statement in reality raises two questions:
1. Whether the officers of Jefferson County are relieved from
the operation of Articles 2495d and 2495i. Sayles' Civil Statutes.
said articles being part of what is commonly known as the "General
Fee Bill", the former article requiring the filing of an annual report of fees collected during the fiscal year by certain officers. and
the latter article requiring a statement to he kept by such officers,
of the sums coming into their hands as fees and commissions, for
examination and report by the grand jury.
2. Whether 1he officers of Jefferson County are exempted from the
General Fee Bill prescribing the maximum amount of compensation and recjuiring payment of excess in to the county treasury.
The proper solution of the first question depends upon the meaning of the phrases "presidential election" and "each vote east at
such election", as used-in Article 2495j Sayles' Civil Statutes. Said
article in whole is as follows:
"The officers named in Article 2495c. in those counties having
a population of 15,000 or less. shall not be required to make a report of fees as provided in Article 2495d. or to keep a statement
provided for in Article 2495i: the population of the county to be
determined by the vote cast at the next preceding presidential eleclion. on the basis of five inhabitants for cach note cast at such election: provided, that all district attorneys shall be required to make
rhe reports and keep the statements required in this chapter".
It is a familiar rule of construction that words and phrases employed in a statute are to be taken according to their usual meaning
and their ordinary signification, unless a different meaning is assigned them by the context or the statute itself. Applying this rule,
what did the Legislature mean by "presidential election"? At the
time of the passage of the law under consideration it was a matter
of common knowledge that the President and Vice-President of the
United States were not elected by a direct vote of the people, but
such election is determined hy the vote of electors for President and
Vice-President respectively, such elector being selected in the several
States on the same day. Such elections are held under and b virtue of the authority of the Constitution and laws of the United
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States and Congress had been fully legislated upon the subject and the Legislature of this State had enacted statutes governing
the election of presidential electors, in a manner not in conflict with
the Constitution and laws of the United States. That this w'as and
is a special election held for a different purpose and for different
objects and under another authority than the general election for
State, district and county officers, would seem to be beyond question.
According to the common and ordinary understanding of the term,
a presidential election would certainly not mean the same thing as
a general election or an election for other purposes than the selection of presidential electors. If the Legislature had intended the
expression to bear a different meaning in view of its generally recognized significance, it does not seem that it would have manifested
that intention by some apt and appropriate language? We are
strongly inclined to think so, especially in view of the statutory provisions of this State relating particularly to elections for presidential electors in force at the time the General Fee Bill was passed.
A brief reference to these statutes may be of value upon the.question of construction.
Article 1710. Revised Statutes of 1895. gave the commissioners
court in each county the power, when they deemed it advisable to
appoint a presiding officer for each election precinct to preside at
the ballot box for electors for President and Vice-President of the
United States and members of Congress, in addition to the presiding officer at the ballot box used for State. county aind district
officers.
Article 1737. Revised Statutes, also provided that when the commissioners court had selected the special presiding officer for elections of presidential electors, as provided in Article 1710. one of the
two said presiding officers should be designated to receive, count and
return. as provided by law, the ballots for electors for President.
Vice-President and members of Congress and the other election officers to perform similar duties with relation to State, district and
county officers.

Said Article 1737 also provided a separate ballot

box for these respective purposes.
It is also worthy of note that the Revised Statutes also contained
a separate title, devoted entirely to the matter of election and returns for presidential electors and making effective the Constituijon and laws of the United States on that subject. The time for
holding such election was prescribed in Article 1811, Title 37. an(l
was not made to depend upon the time fixed by law for holding general elections. Furthermore, by Article 1814 the returns for such
electors were required to be made to the Secretary of State and by
Article 1815 such returns were required to be examined and the result
determined by the Secretary of State at a, different time than that
provided for State and district officers.
By Article 1819 it was made the duty of the Governor to issue
and publish a proclamation at least 40 days before "an election for
electors" and required the county judge or other proper officer to
cause an election to be held at the time and
( for the pirpose prescribed in this title.
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We have referred to these statutes to show that the Legislature
must have known in addition to the ordinary understanding of the
term, that the presidential election was recognized in our own laws
as a separate and distinct election from those held for State, district and county officers or for any other special thing or proposition.

In determining the meaning of the phrase "presidential election"
we think the question really hinges upon whether there is in fact
but one election when an election for presidential electors is held at
the same time as a general election or an election for some other
purpose. On this point we think the decision of our Supreme Courtin the case heretofore referred to is strongly significant. We will
not unkertake to quote from that decision at any length, but we
think it clearly established by the decision that an election upon
constitutional amendments, although held at the same time as a general election, is not the same election as that held for such officers.
Speaking of elections upon constitutional amendments the Supreme
Court said:
"Amendments are to be submitted at 'an election', the time of
which is to be specified by the Legislature. This is the only election
spoken of at all-the election upon the amendment. None other
was in the minds of the authors of the provisions. or, what is more
to the point, called to the minds of the people in adopting it. The
voting upon the amendment is what is here called an election. Polls
are to be opened for, and returns are to be made to the Secretary of
State of the votes cast at said election; i. e., the election previously provided for upon the amendment. That this is the only
question in mind here plainly appears from the fact that the returns are to show only the votes for and against the amendment
or amendments, and that the result is to be determined from those
returns alone. This is the rule declared for all elections upon
amendments, whether held along with other elections for other purposes or not. The test to be applied is uniform and certain, controlling every such election."

It seems to us that tlo reasons here given for holdine that the
Logislature had in mind only the specific election for constitutional
amendments, whether held separately or along with other elections,
apply with equal force to the question before us. Likewise, the reasons given by the Supreme Criurt in the pararaph succeeding that
which we have just quoted. relating to the differences in the charaeter of relurns, would he applicalb to the matter of presidential
election, in view of the state of the statutes governing such
elections. at the time of the passage of the Fee Bill. *While the authorities are not uniform upon the question similar to those before
the Supreme Court in the case under discussion, the great weight of
authority is in line with that decision. We will not he able to review the many deeisionls hearine upon the question. but eite the following cases:
Allie vs. Denmnan. 8 Texas. 297.
Cass Co. vs. Johnston, 95 V. q.. 360.
Douglas vs. Pike County. 101 V. S., 677.
Board vs. Smith, 111 V. c., 556.
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Knox County vs. National Bank. 147 '. S.. 99.
Gillespie vs. Palmer, 20 Wisconsin, 544.
Dayton vs. City of St. Paul, 22 i\1inn., 400.
Green vs. Board (Idaho), 47 Pac., 259.
State vs. Barnes, 3 North Dakota, 319: 55 N. W. Rep., 833.
Bott vs. Secretary of State (New Jersey). 40 Atlantic, 740: 45
L. R. A., 251.
Smith vs. Proctor. 130 N. Y., 319; 14 L. I A., 403.
Nay vs. Bermel, 20 N. Y. App. Div., 53; 46 N. Y.. Supp. 622.
Sanford vs. Prentice. 28 Wisconsin, 358.
Howland vs. Beard, 109 Calif.; 152; 41 Pae., 864.
Fiscal Court vs. Tremble (Kentucky), 47 . W. Rep., 733: 42
L. R. A., 738.
State vs. Langlie, 5 North Dakota, 294: 32 L.
, A.. 723.
State vs. Winkley. 29 Kansas, 36.
State vs. Echols. 41 Kansas, 1; 20 Pae. 52:3.
Taylor vs. Taylor, 10 2Linn., 107.
Citizens, etc. vs. Williams, 49 La. Ann., 437: 37 L. U. A.. Tt$.
Taylor vs. McFaden, 84 Iowa, 269: 50 N. W., Rep., 1070.
People vs. Town Clerk of Harp, 67 Illinois. 62.
Dunnovan vs. Green, 57 Illinois, 67.
State vs. Padltitt, 19 Florida, 339.
Louisville & N. R. Co. vs. Davidson County Court. 1 Sneed, 637;
62 American Decisions, 452.
Madison County vs. Priestly. 42 Federal, 817.
Oldknow vs. Wainwright. 2 Burrows, 1017.
Gosling vs. Vealy, Adol. t& E. (N. S.). 406; 7 Q. B.
Rushville Gas Co. vs. City of Rushville, 121 Indiana. 206; 6 L.
R. A., 315.
State vs. Dillon. 125 Indiana, P65; N. E. R., 136.
Mobile Savings Bank vs. Board of Snpervisors of Okdibbeha
County (D. C.), 22 Fed.. 580.
State vs. Mayor of City of St. Joseph :37 11.. 272.
State vs. Binder. 38 M\o. 455.
Metealfe vs. City of Seattle, 1 Washington St.. 297.
Yesler vs. Same, 1 Washington St.. 308: 25 Pa.. 1114.

Lamb vs. Cain. 129 Indiana, 486: 14 L. R. A., 518.
State vs. Vanosdal, 131 Indiana. 338: 15 L. ]Z. A. 832.
City of South Bend vs. Lewis. 188 Ind.. 312: 37 N. E. Rep., 98G.

Railway Company vs.
324.

lar(lin. 137 Indiana. 386: 37 N. E. Rep..

Schlichter vs. Keiter. 156 Penn.. 119:.2

L. A. R., 161.

Kuns vs. Robertson, 154 Illinois. 394: 40 N. E. Rep., 354.
It is true that these cases do not involve a construction of the sfatute
or of constitutional provisions like the one before us, but the holdin in all these cases is that when an election is to be held for a
specific and different purpose, the votes cast upon other propositions
or for other purposes, although at an election held at the same time
and place, are not to be taken in account in determining the result
of such special election, unless speciallx- provided in the law. The
basis for this holding seems to be that the elections for such different
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and special purposes are distinct and separate elections from those
held for other purposes or objects. Therefore, when we consider
the special character of elections for presidential electors, this line
of authorities, if not decisive of the question, are at least strongly
pursuasive.
The further argument may be made in support of your view that
if the Legislature had intended to make the vote cast at the general
election or upon any particular proposition or thing voted on at
the same time as the presidential election, there would have been
some definite language to- indicate that purpose. If the purpose had
been merely to prescribe the time at which it should be determined
whether officers of certain counties were subject to the provisions of
the Fee Bill and that this explains the ues of the term "presidential
election", it occurs to us that the Legislature would have fixed a
definite basis by selecting some year and prescribing the test to be
applied every four years thereafter. This is borne out by the fact
that in Title 37 of the Revised Statutes relating to presidential
elections for presidential electors just such a method was adopted,
and also in fixing the second class of officers subject to the maximum
fees, the Legislature adopted a similar method in the Fee Bill itself. It seems more reasonable to conclude that the purpose of the
Legislature was to select a definite and uniform test or basis for determining the population of counties by counting the votes cast
upon a special and definite object, rather than to leave it to a varying and uncertain basis. Certainly, while the vote for presidential
electors would not in the very nature of things absolutely determine
the number of votes cast at such election, it is at least as definite
as would be the vote cast for any particular office or upon any special proposition.
There are, on the other hand, some plausible arguments to be
made for the opposite view, which we will not undertake to discuss:
but we are inclined to think that our courts, especially under the
reasoning of the Supreme Court in the Itasca Independent School
District case, would hold that by the phrases "presidential election"
and "each vote cast at such election", had reference to and meant
the special election for presidential electors alone. At least we are
not prepared to affirmatively hold that, under the facts submitted
by you, the officers of Jefferson County would be under the operation
of the sections of the Fee Bill, now Articles 2495d and 2495i. Savles'
Civil Statutes, but incline to the contrary opinion.
Upon the question as to whether the officers of Jefferson County
are subject to the provisions of the Fee Bill prescribing a maximum compensation and are required to account for excess fees, although relieved from the requirements of Article 2495d and 2495i. we
have little doubt that this question must be answered in the negative. We are aware of the rule that where any person or class of
persons seeks to claim an exemption from the operation of a statute
by virtue of some special provision thereof the intention of the Legislature to create such exemption must be clear and definite. Keeping in mind the obvious intent and purpose of Article 2495j, we
think it plain that when it appears that the population of a county
is 15.000 or less. neording to the test prescribed therein, the offi-
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cers of such county would be exempt not only from the duty of
making the annual report and keeping the statements above referred to, but also from the restriction as to maximum compensation
and the requirements to pay over to the county excess fees. To hold
otherwise would bring about the anomalous situation of requiring
officers to account for excess fees, but relieve them from keeping any
books or statement thereof and from the filing of annual accounts.
(See Stevens vs. Campbell, 63 S. W. Rep., 163).
We will add that Mr. Walthall concurs in the views above expressed.
Yours very truly,
JonN W. BRADY,
Assistant Attorney General.

CONSTRUCTION OF LAWS-ELECTION LAW-TAX COLLECTOR-FEES-POLL TAX-CERTIFICATE OF
EXEMPTION.
In counties having a population of 15,000 or less, tax collector entitled to
collect 15 cents for each poll tax receipt and certificate of exemption
issued by him; in counties of morethan 15,000 inhabitants he shall be
allowed only 10 cents, etc.
ATTORNEY GENERAL's DEPARTMENT.
AuSTIN, TEXAS, August

12, 1910

Mr. JL. A. Mattox, County Auditor, Greenville, Texas.
DEAR SIR:

Your favor of recent date states that the commis-

sioners court of Hunt County settled with the tax collector for the
year 1909 and for three years prior thereto the county's pro rata for
issuing poll tax and exemption receipts on the basis of 15 cents each.
You desire the opinion of this Department as to whether the correct amount has been paid by the county for this work.
A determination of this question involves the construction of
Section 144, Chapter 11. Acts of the Twenty-ninth Legislature. This
section provides:
"The collector of taxes shall be paid 15 cents for each poll tax re(eipt and certificate of exemption issued by him to be paid pro rata
by the State and county in proportion to the amount of poll tax received by each, and this shall include his compensation for administering oaths, furnishing certified lists of qualified voters in election
precincts for use in all general elections and primary conventions,
when desired, and for all duties required of him under this act: provided, that collectors whose salaries are fixed by what is known as
the fee bill, shall receive 10 cents for each poll tax receipt and certificate of exemption. issued by him, and such fees shall be ex officio
and not accountable under said fee bill "..
It will be observed that this section defines two classes of counties
and provides- for the payment of 15 cents to the collector, of itaxes

for the issuance of each poll tax receipt and certificate of exemption
in all counties where the salary of the tax collector is not fixed by
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what is known as the Fee Bill, and provides for the payment of 10
cents for the performance of such duty by the tax collector in all
counties where the salary of such officer is fixed by the Fee Bill.
The question as to whether the collector of your county is allowed
10 or 15 cents for the issuanke of poll tax receipts and certificates
of exemption is made depei ant upon the fact as to whether your
county is under the operation of the Fee Bill. If your county is not
under the operation of the Fee. Bill the collector thereof should he
paid upon the basis of 15 cents for such service. If, however, the
salary of such officer is fixed by the Fee Bill then he will only be
entitled to receive-10 cents for such work.
In order to ascertain whether the salary of the tax collector of
your county is fixed by the Fee Bill it will be necessary to consider
the provisions of Chapter 5, Title 45, Sayles' Revised Statutes.
Article 2495c fixes the minimum amount of fees of all kinds that
may be retained by certain officers, among which is the tax collector.
This article provides that in addition to the maximum amount such
officers are entitled to retain one-fourth of the excess fees collected
by them, respectively.
Article 2495d requires each of the officers mentioned in the preceding article at the close of each fiscal year to make a sworn stateinent showing the amount of fees collected by him during the year
and provides that all fees collected by the officers mentioned therein
in excess of the maximum amount allowed, shall be paid to the
county treasurer of the county where the excess accrued.
Article 2495i is as follows:
"It shall be the duty of those officials named in Article 2495c, and
also the sheriff, to keep a correct statement of the sums coming into
their hands as fees and commissions, in a book to be provided by
them for that purpose, in which the officer at the time when any fees
or moneys shall come into his hands shall enter the same, and it shall be
the duty of the grand jury (and the district judge shall so charge
the grand jury) to examine these accounts at the session of the district court next succeeding the first day of December of each year,
and make a report on same to the district court at the conclusion of
the session of the grand jury."
Article 2495j reads as follows:
"The officers named in Article 2495c, in those counties having a
population of 15,000, or less, shall not be required to make a. report
of fees as provided in Article 2495d, or to keep .a statement provided
for in Article 2495i; the population of the county to be determined
by the vote cast at the next preceding presidential election, on the
basis of 5 inhabitants to each vote cast at such election; provided,
that all district attorneys shall be required to make the reports and
keep the statements required in this chapter".
I assume it to be a fact that there was cast at the next preceding
presidential election in Hunt County more than 3000 votes. If this
be true, it is clear that the salary of the tax collector' of Hunt
County is fixed by the Fee Bill. We do not believe that it can be
seriously, contended, in view of the provisions of Article 2495j
supra, that those counties having less than 15,000 inhabitants, de-
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termined by the vote cast at the next preceding presidential election,
would have the salaries of their officers fixed by the Fee Bill, or
that they would be in any way controlled or affected by the provisions
of such law.
It seems absurd to us to argue that the Legislature having exempted officers in counties of less than 15,000 inhabitants from keeping the statement required by Article 2495i and from making the
report required by Article 2495d would intend at the same time to
apply the provisions of Article0 2495c to such counties.
In other words, it would be rediculous for the Legislature to fix
a maximum salary with a provisions also for the payment of an excess to the county and at the same time absolutely exempt the officers
of the county from pursuing the method by which the amount of
the excess could be determined and to also exempt such officers from
making any showing of any kind whereby the county could ascertain whether it was receiving its Portion of the- excess, if any, that
was due to it by such officer.
It is, therefore, clear to us that the effect, of Article 2495j is to
exempt all counties having a population of less than 15,000 from the
operation of the Fee Bill absolutely. The salaries of the officers of
such counties are therefore not fixed by the Fee Bill. Such officers
are permitted to appropriate to their own use and benefit all fees
collected by them.
The Legislature, in enacting Section 144 of the Terrell Election
Law, quoted above, thereby placed a legislative interpretation upon
the pryvisions of Article 2495j, which in effect interpreted said provision Jo exempt some counties from the provision fixing the maximum salary by distinctly providing in Section 144 for two classes of
counties, in one the salary of the collector being fixed by the Fee
Bill and the other being exempted therefrom.
In addition to this legislative construction the Court of Civil Appeals of this State, in the case of Stephens vs. Campbell, 63 S. W.
Rep., 161, in construing Article 2495j, uses this language:I
"It is further insisted by appellants that inasmuch as Article
2495j of the act in quetsion provides that in counties having 15,000
inhabitants or less none of the officers named in Article 2495c shall
be required to make a report of the fees collected by them annually,
the county of Gregg is unaffected by 1he acts and is operating under
the old law. This is practically true so far as the officers affected bythe
restriction on the amount of annual fees they are permitted to reta'in are concerned, but it is not true as to the nature of the ex officio
compensation of the county judge of said county".
The Supreme Court of this State, in the case of Ellis County vs.
Thompson, 66 S. W. Rep., 48, has also placed a similar construetion on this article in an opinion by Justice Brown durint the
course of which he said:
"The purpose for which the law was enacted is a matter ,of prime
importance in arriving at a correct intbrpretation of its terms. If
it were true as claimed that the object of the Legislature in enactine the law was to enlarge the rights of the officers named, -it should
be construed so as to accomplish the legislative intent: and our con-
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clusion would not be correct, because it is not reached from that
viewpoint. Before the enactement of that statute officers received
and appropriated to their own use all fees derived from the performance of their official duties, and their interests would have been
best served by leaving the law as it was, as was done with counties
having a populaion of 15,000 or less".
We have thus considered this matter at length for the reason that
the contention has been made before the Department in the consideration of this question that Article 2495j, although exempting certain counties from the operation of Articles 2495d and 2495i did
not exempt any counties from the provisions of Article 2495c, and
that, therefore, the salaries of all county officers of every county in
Texas regardless of population, were fixed by the Fee Bill. It was
argued from this point that there was, therefore, no basis for the
distinction made in Section 144 of the Terrell Election Law and
that the proviso with reference to the payment of 10 cents to collectors whose salary was fixed by the Fee Bill would be a nullity and
the 15 cent provision would control. We believe -that the statutes
above quoted and the decision of our courts are absolutely conclusive against this contention.
You are, therefore, respectfully advised that it is the opinion of
this Department that the commissioners court of your county was
not authorized to settle with your tax collector for the years mentioned upon the basis of 15 cents. such officer being only entitled
to 10 cents for the service named.
Yours very truly.

C. A.

LEDDY.

Assistant Attorney General.
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INSURANCE-LIABILITY INSURANCE.
No statute authorizing formation of corporation for the purpose of insuring
corporations and individuals employing labor against loss for liability
for negligent acts resulting in injury to employes and others.
ATTORNEY GENERAL'S DEPARTMENT.
STATE OF TEXAS.
AuSTIN, TEXAS, September 23, 1908.
Ion. Thomas B. Love, Commissioner of Insurance and Banking,
Capitol.
1)EAR SIR: We have your letter of the 17th inst., which is as
follows:
"The Bond Guaranty Co., of Dallas, Texas, was incorporated on
December 16, 1907, under the provisions of the subdivision of Seetion 37. Chapter 130, General Laws Twenty-fifth Legislature as
amended by Section 1. Chapter 127, General Laws of the Twentyeighth Legislature, relating to surety companies, etc., and by its
charter is given all the powers which may be granted under the
statute referred to.
"I desire to have your opinion as to whether or not this company
can lawfully do the business of liability insurance, i. e., business of
insuring corporations and individuals employing labor against loss
by reason of their liability for negligent acts resulting in injury to
employes and others.
"I desire further to know whether the laws applicable to insurance
companies generally or any other statute of this State control or affeet the class of investments in which may be made by this company,
both as to its capital stock and its surplus assets over and above its
capital stock.
"I also desire your opinion as to the extent of the power of this
Department in the supervision and regulation of the affairs of this
company.
In reply I beg to say that in my opinion your questions, in their
order. should be answered as follows, namely:
1. When you ask whether or not this company can lawfully do
the business of liability insurance, I understand that you desire to
know whether or not said company can, in its own name, legally
write original policies or contracts or liability insurance, or, in
other words, policies or contracts insuring corporations and individuals employing labor against loss by reason of their liability for
negligent acts resulting in injury to employes and others.
So understanding your question, I answer it negatively. I fiAd
in the statute to which you refer nothing which authorizes a company incorporated thereunder to issue or write original policies or
contracts of that character.
But said statute may and probably does authorize a company incorporated thereunder and having all the powers enumerated in that
statute to guarantee the fulfilment of such reports when lawfully
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made by individuals or corporations having a legal right to enter
into such contracts of liability insurance. However, that phase of
the statute is hardly within the scope of your inquiry as I understand it.
2. Vour next inquiry raises the question vhether or not the corporation named by you is or is not an insurance company within
the meaning and effect of the general laws of this State relating to
insurance companies, and that matter is not free from perplexities
and difficulties. There is a great confusion in our statutes relating
to the various classes and kinds of insurance companies, in consequence of which it is in some instances difficult to determine whether
or not a particular corporation which is, under the latest and broadest definitions of our text-writers and decisions of the courts, an insurance company must or must not submit its articles of incorporatioii to the Attorney General for his examination and approval, and
as to whether or not such articles of incorporation should be filed
in the office of Secretary of State, or in the office of Commissioner of.
Tnsnrape and Banking, and as to whether or not such particular
corporation, when created, is or is not subject to the general provision of law when relating 1o insurance companies set out in Revised
Statutes. Title 58.
Such difficulties present themselves in the consideration of your
question concerning -the corporation mentioned by you., It will be
noted that said corporation was incorporated note under Revised
Statutes. Title 58. but under subdivision 37 of Revised Statutes,
Article 642, which is the general incorporation act. And in this
connection we must not lose sight of the provisions of Chapter 165
of the General Laws of the Twenty-fifth Legislature concerning
:surety and guaranty companies.
The corporation named by you partakes very largely of the nature
of an insurance company, and I think that until, the courts shall
hold otherwise you should consider and treat said corporation as an
insurance company, applying to it the general provisions found in
Revised Statutes. Title 58, concerning investments by insurance
companies.
The State of Texas vs. W. N. Burgess, et al., which was decided by
the Supreme Court on the 29th day of April, 1908, not yet reported.
Legion of Honor vs. Larmour, 81 Texas, 71.
Farmer vs. State of Texas, 69 Texas, 561.
People er rel. Kasson vs. Rose, Secretary of State, 44 L. R. A.. 124.
Cooley's Briefs on the Laws of Insurance. Vol. 1, p. 4, et seq.
Elliott on Insurance, Revised Impression, p. 14, et seq.
'Words andkhrases, Vol. 4, p. 3674, Title "Insurance."
3. As to the extent of the power or authority of your Department in the supervision and regulation of the affairs of said corporation, the statute mentioned by you expressly provides:
(1.) That such corporations shall file in your office a copy of its
annual statement of its condition on the previous 31st day of December, showing under oath its assets and liabilities.
(2.)
That it pay you a fee of $25 for filing such report.
(3.)
That an examination of the affairs of such corporation may
be made by you at any time at its expense.
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(4.)
That such corporation shall keep on deposit with the State
Treasurer money, bonds or other securities in an amount not less
than $50,000, which shall be approved by you.
I think that, in addition, until the courts shall hold to the contrary you should likewise apply to said corporation all of the general provisions for supervision and control of insurance companies
which are to be found in Revised Statutes, Title 58, observing the
distinction between such general provisions and provisions which
are applicable to only particular kinds of insurance companies.
This Department has heretofore held that a surety and guaranty
company, incorporated under the statute mentioned by you, and
whose business it is to be regulated by the provisions of Chapter 165
of the Acts of the Twenty-fifth Legislature, 1897, is an insurance
company withii the meaning of Revised Statutes, Title 58, and that
its articles of incorporation should be filed in your office rather than
in the office of the Secretary of State.
In this connection I beg to call your attention to the provisions
of said act of 1897, providing for the issuance by the Commisjsioner
of Insurance of a certificate of authority to do business under said
act, and for the surrender or cancellation or revocation of such certificate, and for the return of the deposit required by that act.
I indulge the hope that the Thirty-first Legislature will unify the
laws applicable to insurance companies of every kind.
Respectfully,

Wm. E.

HAWKINS.

Assistant Attorney General.

'TATE

BANK-OFFICERS AND DIRECTORS-STATE
BANKING LAW.

State bank not authorized to loan officer or director of bank more than 10
per cent of capital and surplus, without the consent of a majority of
directors (other than the borrower).

ATrORNY

UENERL R

DEPARTMENT.

STATE OF TEXAS.
AUSTIN, TEXAS, September 23, 1908.
lion. Thos. B. Love, Commissioner of Insuran'ce and Banking, Capitol.
DEAR SIR: We have your letter of the 18th inst., which is as follows:
"The concluding paragraph of Section 6, of the State Banking
Law reads as follows:
" 'No director of a bank in this State shall be permitted to borrow any of the money of the hank of which he is a director -in excess
of 10 per cent of the Capital and surplus without the consent of a
majority of the directors of the bank (other than the borrower)
first having been obtained at a regular meeting of the board! said consent to be made a matter of record before loan is made: and no offi-
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cer, whether a director or not, shall be indebted to such bank iii any
sum whatever without the consent of the board; obtained and Yecorded in like manner.'
"I am advised by the officers of .one of the banks under the sueivision of this Department that at a recent meeting of its board of
directors the following was adopted:
" 'Resolved, that the executive committee of this bank be and
they are hereby authorized to make such loans from time to tinw
during the current bank year to any director or inactive offieer o
this bank as said -committee may see proper; and to loan snwh
amounts, upon such terms and with such security, as in the jidgnien!
of said committee ina be for the best interests of this bank.'
"It was the purpose of the board of directors in adopting this
resolution to put it within the legal power of the execntive committee
to make loans and otherwise permit indebtedness to be incurred to
the bank by inactive officers and directors. I desire to have your
opinion as to whether the passage of this resolution is a sufficient
compliance with the provisions of the State Banking Law quoted.
or whether it is necessary to definitely authorize or express the consent of a majority of the directors to each particular transaction, or
to definitely mention in the record conient to sonic loan or indebtedness by some particular officer or dirdctor or some limit to the indebtedness authorized or consented to by the board."
In reply I beg to answer your inquiries as follows:
The evident purpose and design of the foreuoing statutory pronsions were to safeguard the* interests of State banks and their depositors by placing restrictions upon the making of loans by the bank
to any of its directors or other officers. whether such officers be active
or inactive.

The statute should be so const rued and enforced as to fairly carry
such purpose and desitn inio practical effect.
In discussin-t the powers and duties of bank directors with reference to makin- loans to others than directors or officers of the bank.
Mr. Morse in his treatile on the Law of Banks and Balking, in
paragraph 117. Fourth Edition, says:
"The board may ive the financial officer by a sinle resolution
power to make a (onsiderahle number of discounts oi- loans. provided
they be requested. Bjt this single resolution must name the person
or persons to whom the loans may be made, the aggregate sum which
they must never exceed, the time, and such other particulars as the
directors may deem of moment. Thus. in fact, thow h many separate
acts may be authorized by this one vote, yet nothino-is really done
beyond the supervision of the directors or without the active exercise of their discretion. They may order the cashier to let -A have
such loans as he shall wish, in such sums, at such times as he shall
ask, within a certain period. up to the amount of a designated sum,
to run for specified time, at rates of interest named. and upon desiLnated conditions. concerning indorsers or collateral security. This
does not leave each individual discount made to A to be passed upon
by the directors: yet in fact no discomint is made to him by any offi-
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cial authority other than that of the board, or at the substantial diseretion of any person save the directors."
It will be observed that the above resolution fails to conform to
the usual requirements concerning loans to those who are not directors or officers of the bank.
To my mind it seems obvious that as strict and even stricter rules
should be applied to a statute which expressly limits the amount
of loans which may be made by the bank to any of its directors or
officers.
In the case of the Bank Commissioners vs. The Bank of Buffalo,
6 Paige (N. Y.), 504, which arose under a statute of that State which
prohibited the directors of any moneyed corporation from making
loans or discounts to the directors of the corpoartion or upon paper
on which they or any of them were responsible, of any amount exceeding in the ag-iegate one-third of the capital stock of the company, it was held, in substance, that if the board of directors authorized or allowed their president or cashier or any other officer of
the bank to make loans or discounts in his own discretion without
having Ihe same formally passed upon at a regular meeting of the
board, the corporation is liable for a violation of its charter or of
any law binding upon such corporation in the making of such loans
or discounts, and that the making of any loan or discount to the directors of the corporation or upon paper on which they or any of
them were responsible, to an amount exceeding in the agvregate

one-1hird of the capital stock of the company, authorized the appo)intimint by the court of a receiver for the purpose of winding
up the affairs and dissolving the corporation.
However, the law in that State made the statutory provisions
which had been violated in that ease a part of.the articles of incorporation of every such corporation.
Upon a careful consideration of the laws of this State applicable to Stale banks, and especially the portion thereof above quoted
by vou. I have reached the conclusion that our law contemplates
that no loan of any of the money of a State bank in excess of 10 per
cent of its capital stock-shall be made in any instance to any director
or other officer of the bank, unless a majority of the directors, other
than the borrower, shall have first consented to the making at that
particular time of a loan of a specific sum of the bank's money at
a specific rate of interest for a fixed period of time to such director
or other officer, such consent to be obtained at a regular meeting
of the board of directors practically contemporaneous with the mak-

ing of the loan and in view of conditions then existing, such consent
lo be actually incorporated in the minutes of the board before the
loan is made.
The statute under review vests in the board of directors discrelion and authority to make or refuse to make such loans to such directors or officers of the bank.
This statutory right and power carried with it a corresponding
duty.
The-discretion thus conferred and imposed by law upon the board
of directors must be exercised by them through a majority of the
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directors. other than the borrower, and can not be delegated or
conferred by the board upon an executive committee or any other
set of persons or any individual.
Morse on Banks and Banking. Fourth Edition. Paragraph 1.16
and 117.
This discretion should, in my judgment be exercised in the ligiht
of the surrounding circumstances at the time the loan is maide.
The resolution quoted by you does not except from its operation
and effect.any director whatever; yet, upon its face and by its
express terms it purports to authorize loans of the bank's money in
unlimited amounts at the discretion of the committee to any and all
directors and to any and all inactive officers of the bank. This
phraseology necessarily includes each director who voted for the
resolution.
Said resolution is, therefore, in that -respect clearly in violation
of the plain letter of the law.
And whether so intended or not, the necessary effect of said resolut ion, in all other respects, is to evade the requirements of the
law.
I am of the opinion that said resolution confers upon the executive
'ommittee no authority whatever and- that said resolution is in all
r spects absolutely inoperatiVe.
Rlespeetfully.
Win. E. IIAwKIss.
Assistant Attorney General.

FOREf N INSRANCE COMPANIER.
Acts prescribing tax construed.

ATTOrNEY

UENE RAT. "

DEP \PTMFNT.

AraTIn. TEx~t. April 2. 1909.
C rrnor T. 3!. a mplrll. Capitl7.
TDE \l SIR: We have received and earefully considered your letter
of Ihe 1st inst., which is as follows:

"I respectfully ask your opinion, in writing. touching the followiu - nestions:
"I transmit herewith. for your insnection. House Bill No. 89.
na-Nmed at the Remular Sossion of the Thirty-first Teislature. and now
in my hands for exeeutive action. and also House Bill No. 71. passed
by the first Called Session of the Thirty-first Legislature, also now
in my hands for executive action.
"You will note that Section 5. of House Bill No. R9. -imposes an
occupation tax upon life insurance companies, not organized under
the' laws of this State. transacting business in this State under certificate of authority: that Seetion 6. of said act, provides that such
comnanies shall pay no other taxes than those imposed by Section
5: that Section 7. of said act. providesithat each such company hereafter granted a eortificate of authority to transact business in this
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State shall be deemed to accept the same subject to the conditions
that. after it shall cease to transact new business in the State under a
certificate of authority and so long as it shall continue to collect.
renewal premium from the citizens of this State, it shall be subject
to the same occupation tax in proportion to its gross premium reeeived during any year from citizens of this State as-is, or may be
imposed by law on such companies transacting new business in the
State under certificate of authority during such year. and that Seetion 8, provides that any life insurance company, which has heretofore been, may now be or hereafter be engaged in writing policies

of insurance in this State which has heretofore ceased or may hereafter cease writing such policies and which does not now or may not
hereafter have a certificate of authority to transact the business of
life insurance in the State, but which has continued or may continue to collect renewal or other premiums upon such policies, shall.
before it may again obtain a certificate of authority, report the
amount of its premiums collected in the State since the period
covered by the last report upon which it paid an occupation tax and
pay to the State a sum equal to the percentage of its gross premium
receipts for each such year, that was required by law to be paid as
occupation tax by such onnpanies doing business in the State durine
such year or years.
"'When the present Called Session of the Legislature assembled.
House Bill No. 89, being then in my hands and being of the opinion
that the oecupation tax rate prescribed by Section 5, was too low.
and that the basis of the graduated reduction in the rate provided
for should be changed. I recommended to the Legislature in a special
message -the passage of a bill making the changes desired in
this respect: and in pursuance of this recommendation House Bill
No. 71, above referred to, was passed.
"It was not my pirpose to recommend, and I am confident it
was not the purpose of the Legislature to enact any repeal or modifieation of the provisions of Sections 6, 7, and 8, of House Bill No.
S9: and before acting upon either of these bills I desire to have
your opinion as to whether the executive approval of House Bill
No. 71, following the approval of House Bill No. 89. would have any
other effect than to substitute for Section 5, House Bill No. 89, the
provisions of Section 1. House Bill No, 71?"
Replying to your inquiry I beg to say that I am of the opinion
that if you approve both of said bills in the order indicated by you.
the legal effect thereof, in so far as your inquiry seems to exteii(d.
may be stated, in general terms, as follows, namely:
1. Section 1 of House Bill No. 71, being a complete revision of
Section 5 of House Bill No. 89, will operate as a repeal of said Seetion 5 in its entirety. although it can not properly be said that said
Section 1 will become, in all respects, a substitute for said Section 5.
In other words. the amount of taxes to be paid by life insurance
companies within the classification set forth in said Section 5 of House
Bill No. 89. and in Section 1 of House Bill No. 71, must be ascertained and determined by reference to the terms and provisions of
said Section 1 of House Bill No. 71 alone, but said Section 1 of House
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Bill No. 71 will not become a substitute for Section 5 of House Bill No.
89 in a physical sense or in the sense that the terms and provisions
of said Section 1 are to any extent or for any purpose operated upon.
affected by or embraced within any of the sections of the said House
Bill No. 89, following said Section 5 thereof. especially Sections 6.
10 and 11 of House Bill No. 89, to which more specific reference
is hereinafter made.
2. Considered independently of House Bill No. 71, the legal effect
of Section 6 of House Bill No. 89 is to declare that the occupation
tax imposed upon life insurance companies by said House Bill No.
S9 shall be in lieu of any and all other occupation taxes upon such
companies and their agents in favor of the State or of any county,
iity

or town.

Because Section 1 of Bouse Bill No. 71 is no part of Ilouse Bill
No. 89, the terms and provisions of said Section 1, and the occupation taxes thereby prescribed, are not within the operation and effect
of the limitations and restrictions set forth in said Section G of
House Bill No. 89.
In other words, there is nothing in House Bill No. 89 or in House
Hill No. 71. or in both of them, even when considered tovether. which
will have the effeet of a legislative declaration that the occupation
taxes prescribed by said Section 1 of House Ifill No. 71 shall be in
lieu of any and all other occupation taxes upon such life insurance
companies or theier agents.
However, it would seem that this feature is of little, if any, practical
eonsequence for these reasons:
(a) The provisions of Section 1. Article 8. of the Constitution of
Texas, providing that "the occupation tax levied by any county, city
.1 town, for any year. on persons or corporations pursuing any
profession or business, shall not exceed one-half of the tax levied
by the State for the same period of said profession or business"
merely declare a restriction upon legislative authority, and do not
trant to any county., city or town authority to levy any occupation
.Rv. Co.. 97 q. W. Rep.,
tax whatever. (State vs. G. II. & S.
7 7-78.)
(b) The provision of Revised Statutes. Article 5050, conferrine
upon the commisisoners courts of the counties the right to levy onehalf of the occupation tax levied by the State. applies to only the
subjects mentioned in that article, and with the exception of Chapter
XVIII of the General Laws of the First Called Session of the
Thirtieth Legislature, page 479. there is now an existing statute anthorizing the levy and oollection of an oceupation tax upon any life
insurance company.
(c) As between the provisions of Section 8 of said Chapter
XVIII of the General Laws of the First Called Session of the
Thirtieth Legislature. piescribing occupation taxes to be paid by
life insurance companies therein mentioned, and the provisions of
Section 1 of House Bill No. 71, the latter, being inconsistent with
the former, will prevail and will, in my opinion, be held to prescribe
the only occupation taxes which can hereafter be legally levied within this State against any life insurance company.
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In fact, the provisions of said Section 6 of House Bill No. 89 appear to me to have been merely declaratory of what the law would
be even had said Section 6 been entirely omitted from House Bill
No. 89; and I consider it practically unimportant that said Section 6 can not be held to refer to or embrace the tax prescribed by
Section 1 of House Bill No. 71.
3. For the reason that Section 1 of House Bill No. 71 is not
part of House Bill No. 89, the provisions of Section 10 of House Bill
No. 89 do not refer to or embrace the provisions of Section 1 of
House Bill No. 71. Consequently, the provisions of said Section 10,
conferring upon the Commissioner of Insuranace and Banking power
to revoke certificates of authority of life insurance companies, will
not be applicable to cases involving failure of such companies to comply with the requirements of said Section 1.
However, this feature likewise appears to be of little, if any, importance in view of the provisions of Revised Statute 3050, Subdivision 15, which confers upon the said commissioner broad and general power to revoke the certificate of authority of any insurance
company for failure to comply with any provision of law relative
to insurance, which general provisions appear to have been carried
into Subdivision 11, of Section 59, of Senate Bill No. 291, adopted
by the Thirty-first Legislature.
4. Inasmuch as Section 1 of House Bill No. 71 is no part of
House Bill No. 89, the terms and provisions of said Section 1 can
not be held to be referred to by or embraced within the provisions
of Section 11 of Ilouse Bill No. 89, prescribing a penalty of $25
per day for violation of certain provisions of said House Bill No. 89.
I am of the opinion that such penalty will not be applicable to any
life insurance company for any failure to comply with the requirements of Section 1 of House Bill No. 71 or any of them.
5. I am of the: opinion that the rate of taxes referred to in the
proviso set forth in Section 7 of House Bill No. 89 can never exceed
the rate imposed by Section 5 of said House Bill No. 89, upon insurance companies embraced within the terms of said proviso, even
though Section 1 of House Bill No. 71 repeals sai Section 5 of House
Bill No. 89. and increases the rate of occupat
tax to be paid by
life insurance companies for transacting ne business within this
State under certificates of authority.
6. I will add that in my opinion the provisions of Sections 1, 2.
3, 4. 8, 9, 12. 13, 14, 15, 16, 17, IS, 19, and 20 of said House
Bill No. 89 will be and remain practically, and probably absolutely,
unaffected by the terms and provisions of the said House Bill No.
71.
Respectfully,
Wim. E. HAWKINS,
Assistant Attorney General.
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FRATERNAL BENEFICIARY ASSOCIATIONS.
Payment of benefits must legally be contingent upon death or disability of
member to whom certificate may be issued, and can not legally be contingent upon death or disability of any other person.
ATTORNEY GENERAL'S DEPARTMENT.

AUSTIN, TEXAS, April 12, 1909.
Hon. Thomas B. Love, Commissioner of Insura,)ce and Banking,
Capitol.
DEAR SIR: We have your letter in which you say:
"I desire to respbetfully request your opinion as to whether or
not, under the provisions of Chapter 115 General Laws of the
Twenty-sixth Legislature, governing fraternal beneficiary societies
a fraternal beneficiary society organized under the laws of this State
is permitted to issue certificates to its menbers agreeing and contracting to pay such members a benefit contingent upon the death
or disability of his minor child or of any person other than the member holding such certificate."
The statute which provides for incorporation, regulation and control of fraternal beneficiary associations, (Chapter CXV of the General Laws of the Twenty-sixth Legislature, Acts 1899', page 195).
contains the following provisions:
"Section 1. * * 9 A fraternal beneficiary association is hereby
declared to be a corporation. society or voluntary association, formed

or organized and carried on for the sole benefit of its members,
and the beneficiaries, and not for profit, or that issues benefit certificates to such of its members only as may apply thereof. * * *
Each association * * " shall make provision for the payment of
benefifs in case of death, and may make provision for the payment
of benefits in cases of sickness, temporary or permanent physical
disability, either as the result of disease, accident or old ace: provided, that the period of life at which payment of physical disabilitY
benefits on acocunt of old age commences shall not be under seventy
.years, *

*

*

"Payment of death benefits shall be to families, heirs. blood relatives, affianced husband or affianced wife, or to persons dependent
upon the member at the time of his death. and should there be no
one of the classes herein mentioned capable of taking the benefit
at the death of the member, then the same shall pass, as provided by
the laws and rules of the association."
It will be observed that this statute deals with two classes of
benefits, the first, which is made compulsory upon the association.
being "benefits in case of death", and the second, which is not made
compusory upon the association but is left optional with it. being
"benefits in ease of sickness, temporary or permanent disability,
either as the result of disease, accident or bld age."
In dealing with both of these classes of benefits, we must consider,
first, the member to whom, the certificate is issued by the association,

and, second, the beneficiary or beneficiaries under such certificate.
With regard to death benefits. it will be observed that the statute
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enumerates six classes of persons to whom death benefits may be
paid; but in each instance the lines of classification start from and
run back to the member of the association to whom such certificate
is issued, the reckoning being taken as of the date of the death of
such member. From this it is evident that, in so far as death benefits are concerned, it was the purpose of the statute to make the payment by the association contingent upon the death of the member
to whom such certificate may be issued. Upon no other contingency
whatever can a certificate calling for the payment of a death bene'it be legally issued by such an association. The phraseology employed in the statute excludes the idea that such an association can
legally issue to a member a certificate agreeing or contracting to pay
to such member a benefit contingent upon the death of his minor
child, or of any person other than the member holding such certifi(ate. Indeed, I can not see how it is possible under this statute
for a member of such an association to legally be the beneficiary
ntider any certificate whatever by the association to him and calling
for the payment of a death benefit.
From the above quoted statutory provisions, as well as from what
I understand to be the commonly understood and generally accepted
objects and purposes of fraternal beneficiary associatione, I think it
is clear that it was never contemplated by the laws of the State of
Texas applicable to fraternal beneficiary associations that a certifi(ate shall be issued to any member of any association providing
for the payment to such member of a death benefit conditioned upon
the continuance or cessation of life of any other person whomsoever,
whether such other person he or he not a member of such association.
With regard to benefits in cases of sickness., temporary or permanent physical disability, as the result of disease, accident or old age,
it will be observed that the statute does not, in terms, define or restrict the beneficiaries, as it does in cases of death benefits.
From this failure of the statute to impose limitations or restrictions as to who may be the beneficiary or beneficiaries in cases of
sickness or disability of the member to whom such certificate may be
issued, it would seem that it was the purpose of the law to leave that
matter to agreement or contract between the association and its memhers. subject to the charter and by-laws and rules and regulations
of the association: but in all such cases, and regardless of who may
be the beneficiary or beneficiaries, payment of benefits must legally
le contingent upon sickness or disability of the member to whom such
certificate may lie issued and can not legally be contintzent upon the
sickness or disability of any other person whomsoever.
I think that the whole framework of the statutes here under consideration, as well as the general plan of organization and purpose
of fraternal beneficiary associations throughout the country, is to provide for the payment of benefits in case of death, sickness or disability
of the members to whom the association may issue a certificate.
rather than for the payment to such member of such benefits contin-ent upon death, sickness or disability of some other person.
Respectfully.
Wm. E. HAWKINS,
Assistant Attorney General.
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FRATERNAL BENEFICIARY ASSOCIATIONS-CERTIFICATES OF AUTHORITY-COMMISSIONER OF
INSURANCE.
Commissioner authorized by law to issue certificates of authority to fraternaa
beneficiary associations not organized under the laws of this State;
not authorized to issue certificates of authority to such associations organized under the laws of this State.
ATTORNEY GENERAL'R DEPARTMENT.

AuSTIN, TEXAs, April 13, 1909.

Hon. Thomas B. Love, Commissioner of Insurance and Banking,
Capitol.
DEAR SIR:

We have your letter of this date in which you say:

" I desire your opinion in writing as to whether or not I have the
lawful power to issue certificates of authority for fraternal beneficiary associations, (1) organized under the laws of the State of
Texas, and (2) not organized under the laws of the State of Texas.
"I am making this inquiry in view of the decision of the Supreme
Court of Texas in the case of the Trinity Life & Annuity Society vs.
Love. handed down some weeks ago, and in view of the fact that I
have a great many applications from these associations for certificates
of authority. I would be glad to have your opinion on the matter with
as little delay as possible."
Replying to your inquiry, I beg to say:
Upon consideration of existing laws applicable to fraternal beneficiary associations, in the light of the recent decision of the Supreme
Court of Texas in Trinity Life & Annuity Society vs. Thomas B.
Love, Commissioner of Insurance and Banking, I am of the opinion,
first, that you are authorized by law to issue to fraternal beneficiary associations not incorporated under the laws of the State of

Texas certificates of authority to do business within this State; such
certificate to be issued only upon compliance by such association with
the requirements of the statute; second, that in no instance and
under no circumstances are you authorized to issue to a fraternal
beneficiary association, incorporated under the laws of this State. a
certificate of authority to do business within the State of Texas.
In this connection I beg to add that as I understand the above

mentioned decision. it is to the effect that when a domestic fraternal
beneficiary association has filed with the Secretary of State its
articles of incorporation, as required by law, it should have the right
to begin business and continue to do business until enjoined by suit of

the Attorney General, and that you then have the authority and it is
your duty to issue to any agent of such association, upon demand by

him therefor, a certificate of authority showing that such association
has complied with the provisions of law and is entitled to do business
within the State of Texas; and that such -is your right and duty. regardless of whether such association is or is not conducting its business
fraudulently or in compliance with law, the only recourse of the State
or of your Department in such instances being a suit by the Attorney

Digitized from Best Copy Available

282

REPORT OF ATTORNEY GENERAL.

General against such association to enjoin it from carrying on any
business within this State, and for forfeiture of its charter if it be
insolvent, etc.
Concerning the statutory provisions upon which said decision of
the Supreme Court is based, that court, through Chief Justice
Gaines, observed:
"Whether this be wise legislation or not, is a question we are not
called upon to determine."
Respectfully,
WM. E. HAWKINS,
Assistant Attorney General.

INSURANCE COMPANIES-CONSTRUCTION OF LAWS.
Held, that all companies doing business in this State under provisions of
Chapter 165, General Laws 1897, subject to requirements of Revised
Statutes, Article 3049, as amended by Chapter 82, General Laws of 1907.
ATTORNEY GENERAL S DEPARTMENT.

April 15, 1909.
lon. Thomas B. Love, Commissioner of Insurance and Banking,
Capitol.
DEAR SIa: You have requested of this Department an opinion as
to whether or not the corporations which are doing business in this
State under the provisions of Chapter 165 of the General Laws of
the Twenty-fifth Legislature (Acts of 1897, page 244, et seq.) are
subject to the requirements of Revised Statutes, Article 3049 as
amended by Chapter LXXXII of the General Laws of the Thirtieth
Leg-islature (Acts of 1907, page 167).
In reply I beg to say:
I am of the opinion that all such companies are and should be
deemed and held to be insurance companies.
People vs. Rose. Secretary of State, 44 L. R. A., 124.
Said Article 3049 as so amended is as follows:
"Article 3049. Should said Commissioner be satisfied that the
company applying for authority has in all respects fully complied
with the law and that it has the required amount of capital stock, it
shall be his duty to issue to such company a certificate of authority
under the seal of his office, authorizing such company to transact
insuranace business, naming therein the particular kind of insurance,
for the period of not less than three months, nor extending beyond the 31st day of December next following the date of such certificate. And if any insurance company. organized under the laws
ofany State or country, after having obtained a certificate of authority from the Commissioner of Agriculture, Insurance, Statistics
and History. or other officer authorized to issue such permit to do
business in this State, shall remove, or shall bring in any federal
court against any citizen of this State, or any suit or action to which
it is a party, heretofore or hereafter commenced in any court in this
AUSTIN, TEXAs,
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State, to the United States district or circuit, or to any federal court,
the Commissioner of Agriculture, Insurance, Statistics and History,
or other officer authorized to issue such permit, shall forthwith revoke and recall the certificate of authority of such insurance company to do and transact business within this State, and no renewal
or authority shall be granted to such insurance company to do business in this State for a period of three years after such revocation,
and such insurance company shall thereafter be prohibited from
transacting any business in this State until again duly authorized
by law".
The history of this statute. so far as I have been able to trace it,
is as follows:
First. It appears in the Revised Statutes of 1879 as follows:
"Article 2931. Should said Commissioner be satisfied that the
company applying for authority has in all respects fully complied
with the law, and that it has the required amount of capital stock,
it shall be his duty to issue to such company a certificate of authority under the seal of his office, authorizing such company to
transact insurance business, naming therein the particular kind of
insurance, for the period of not less than three months nor extending beyond the 31st day of December next following the date of
such certificate; but no subsequent certificate of authority shall be
issued to any company, organized under the laws of any other State
or country, where it shall be made to appear that such company has
moved from any court of this State to a court of the United States
for trial, any suit brought against it, by a citizen of this State to recover for a loss under a policy of insurance, issued by such company,
and that, by such removal, the suit has been transferred to a place
for trial, without and beyond the limits of the county in which such
citizen resides".
Second. By Chapter LXXIII of the General Laws of the Sixteenth
Legislature (1879), page 83. it was amended to read as follows:
"Article 2931. Should said Commissioner be satisfied that the
company applying for authority has in all respects fully complied
with the law, and that it has the required amount of capital stock.
it shall be his duty to issue to such company a certificate of authority
under the seal of his office, authorizing such company to transact insurance business in this State, naming therein the particular kind
of insurance, for the period of not less than three months ncr extending beyond the thirty-first day of December next followine the
date of such certificate; but no subsequent certificate of authority
shall be issued to any company organized under the laws of any
other state or country, when it shall be made to appear that such
company has removed from any court of this State to a court of the
United States for trial any suit brought against it by a citizen of
this State to recover for a loss under a policy of insurance issued by
such company, and that by such removal the suit has been transferred to a place for trial without and beyond the limits of, the county
in which such citizen resides."
Third. It was carried into the Revised Statutes of 1895 as follows:
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"Art. 3049. Should said Comriissioner be satisfied that the company applying for authority has in all respects fully complied with
the law, and that it has the required amount of capital stock, it shall
be his duty to issue to such company a certificate of authority under
the seal of his office, authorizing such company to transact insurance
business, naming therein the particular kind of insurance, for the
period of not less than three months, nor extending beyond the thirtyfirst day of December next following the date of such certificates; but
no subsequent certificate of authority shall be issued to any company, organized under the laws of any other State or country, where
it shall be made to appear that such company has moved from any
court of this State to a court of the United States for trial any suit
brought against it by a citizen of this State to recover for a loss
under a policy of insurance issued by such company, and that. by
such removal, the suit has been transferred to a place for trial without and beyond the limits of the county in which such citizen resides."
Fourth. Tt was amended in 1907 to read as first hereinabove set
oult.
It now appears in that form as a portion of Chapter 2, of Title 58.
which is the general title-of the Revised Statutes on the subject of insurance.
I am of the opinion that said Article 3049, as amended by said act
of 1907, as above shown, is applicable to all of the companies embraced in your inquiry, as above stated.
Respectfully.

WM. E.

HAWKINS.

Assistant Attorney General.

COTTNTY CLERK-ARTICLES OF INCORPORATION
STATE BANK, RECORD OF.

OF

Certified copy of articles of incorporation of State bank may be recorded in

deed records of county, etc.

ATTORNEY GENERAL'S DEPARTMENT.

AUsTIN. TEXAS, April 22, 1909.
Mr. F. S. McKrig. Dumas. Te.ras.
DEAR STR: Replying to your inquiry as to what book you should
use in which to record in your office certified copies of articles of incorporation of State banks I beg to say:
Section 2, of Chapter 10, of the General Laws of the First Called
Session of the Twenty-ninth Legislature, expressly requires that a
certified copy of such articles of incorporation duly certified to by
the Secretary of State "shall be recorded in the office of the county
elerk of the county in which the corporation is to be located;" but
the statute does not specify in what book such instruments shall be
recorded.

In my opinion it is theoreticall- proper for the county clerk to pro-
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vide a special book for that purpose: but I do not regard this as actually necessary, as in some counties such book would not be needed
often.
I think the purpose of the law will be met if you record such instruments in the records of deeds, etc., or in any book kept by you
in your office for miscellaneous records and duly index same.
Pressure of legislative and court work and serious sickness have
prevented earlier response.
Truly yours,
War. E. HAWKINS,
Assistant Attorney General.

INSTRJANCE AGENTS-OETIFICATE
ETC.

OF COMAMlSTONER.

Insurance agents soliciting business for unincorporated association, not required to hold certificate from Insurance Department as .an insurance
agent, and such agents are not subject to the-Tenalties provided by law
against a person soliciting insurance without a license.
ATTORNEY

GENERAL'S DEPARTMENT.
AUSTIN, TEXAS, August 21, 1909.

Tfon. Thomas B. Love.
itol.

onunissioner of Insurance and Ban7king,.Cap-

DEAR SIR: We have your letter in which you say:
"This Department is frequently requested to give advice as to who
are required by the laws of this State to hold a license from this Department while acting in the capacity of an insurance agent; and I
will appreciate it if you will kindly give mle your opinion as to
whether a person acting as an insurance agent soliciting business for
an association which is unincorporated, such as.a reciprocal underwriters'association, such association not having a license from this Department, would be required to hold a certificate from this Department as an insurance agent. and whether such a person is snhjeet to
the penalties provided by law against a person soliciting insurane
without a license."
In reply I beg to say that, in my opinion, both of your questions
should be answered negatively.
Respectfully.
W . E. HAwINS,
Assistant Attorney General.
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CONSTRUCTION OF LAWS-GUARANTY OF BANK DEPOSITS-BANKING CORPORATIONS MAY CHANCE
PLAN OF SECURING DEPOSITORS.
ATTORNEY (rENERAL'S DEPARTMENT.
AcT1'SN. TEXAS, Auzust 23, 1909.

lion. Thomas B. Lovr, Commissioner of Insurance and Banking, Capitol.
1)t:.it SIm:

III your letter of the 23rd instant to the Attorney Gen-

eral vol say:

"'The question has arison under Chapter 15 of the General Laws
of the Second Called Session of the Thirty-first Legishiture, relative
to the euaranteingz of bank deposits, as to whether or not a bank may
aecept the -naranty fund plan of guaranteeing its deposits and subsr 1 Iently ehanoc lo the bond seeurity plan, and vice versa.

'Please advise ine at your earliest convenience as to what your opinion is on this subject."
r be to answer ,our inquirY as follows:
The statute to which you refer took effect at midnight of Auiust
9th, 1909.
The answer 1n your question must he controlled by Sections 1,
:3 and 15 of said statute. Said Section 1 requires that each and every
eorporation embraced therein shall at its option adopt one or the
other of the plans of protecting depositors mentioned by you.
Section 3 and Section 15 both contain provisions relating to the
time of the exercise of such option.
A careful study of those provisions will disclose the fact that they
ire not entirely harmonious, in that Section 3 embraces each and
ovely bank and trust company .mentioned in Section 1 of this act,
which section only includes certain corporations which may be invorporated after the taking effect of the statute as well as certain
corpora ions whieh were incorporated before the statute took effect,
while said provisions in said Section 15 apply to only corporations
incorporaled after takine' effect of the statute. However. I am of
the opinion that the legal effect of this statute, when considered as
a whole,. is to require. in said Section 3 that any and all corporations
which are embraced in said Section 1 and which were incorporated
prior to the takin- effect of said statute shall exercise such option
"on or before October 1, 1909," and not thereafter, and also to require in said Section 15 that any and all corporations which are embraeod in said Section 1 and which were or may be incorporated
after the takine effect of said statute shall exercise such option "on
filing this charter before it shall be permitted to receive deposits"
an (dnot thereafter.
I find in said statute no express provision authorizing any corporation to ehange its plan of securing its depositors after it shall
have once exercised its option in the premises; but I am of the
noinion that it would not he an abuse of your discretion and antlmoritY to permit sneh a corporation which was chartered prior to
th t;kine offect of said statule to make a change in such plan and
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to adopt on or before October 1, 1909, in manner and form as set
forth in the statute, and in lieu of the plan first adopted by it, the
other statutory plan of securing its depositors.
But I do not find in said statute anything which appears to directly or indirectly authorize or permit at any time any change in
such plan by any such corporation which was incorporated after
the taking effect of said statute.
My conclusion as to the legal effect of said portion of Section 15
is in harmony with the rules promulgated by the State Banking
Board governing the incorporation and licensing of State banks.
Respectfully,
WAI. E. HAWKINS,
Assistant Attorney General.

CONSTRUCTION OF LAWS-BANK (IUARANTY LAW-INDEMNITY BOND OF BANKING CORPORATION OR
INDIVIDUAL STRETTES.
Shareholders of the stock of a banking corporation may legally become and
be accepted as sureties upon indemnity bond given to protect depositors.
ATTORNEY GENERAL'S DEPARTMENT.
AuSTIN, TEXAS, September 3, 1909.
Judqe J. B. Price, County-Judge, Bastrop Co., Bastrop, Texas.
DEAR SIR: I hereby make reply to your recent inquiry relative to
the Bank Guaranty Act of 1he Second Called Session of the Thirtyfirst Legislature. (Acts 1909, page 406), said inquiry being as follows:
"'As county judge of this county it will become my duty to pass
upon the bond of any State bank in this county which shall determine
to adopt the 'bond plan' of guaranteeing its deposits.
"Will you kindly give me-your opinion as to whether or not I
would be authorized to approve a bond signed by the stockholders
and directors of a State bank who were easily worth double the
amount of said bond over and above their interest in said bank and
signed by no other sureties?"
Section 15 of said statute contains the following provisions:
"Each and every State bank or trust company now or hereafter
incorporated under the laws of this Stale, which shall elect to come
under the provisions of the bond security system of this act, shall.
on January 1, 1910, and annually thereafter. file with, the Commissioner of Insurance and Banking and his successors in office for and
on behalf of the lawful depositors of such bank a bond, policy of
insurance, or other guaranty of indemnity in an amount equal to
the amount of its capital stock. which said bond. policy of insurance
or other guaranty of indemnity shall be for and inure to the benefit
of all depositors. Such instrument and the security thereby provided shall be approved by the county judge of the county in which
such business is domiciled. * *
. In case the bond hereinabove
provided for shall he executed by nersonal obliation or security.
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then in no event shall such bond be deemed adequate and sufficient
unless and until it shall have been executed by at least three difft.rent,
persons or individuals of financial responsibility and solvency satisfactory to the authorities herein authorized by this act to approve
such bond. The bond or other form or guaranty provided for in
this act may be made by any person, firm or corporation authorized
to execute the same and any and all corporations incorporated
under The provisions of Sections 8 and 9 of Chapter 10 of the First
Called Session of the Twenty-ninth Legislature, or any act amendatory thereof, shall be and they are hereby authorized and empowered
to execute such bonds or -zuaranties, either singly or collectively.
sni)ect to approval as herein provided for: provided that any such
eorporation which is at the time operating under the guaranty fund
system provided for by this act shall not he accepted as a surely on
any such bon(l.

it will he noted that althouTh the Legislature dealt specifically
with the subjecet matter of indemnity to depositors under the hond
security system set forth in said statute, fixing the amount of bond.
polivy of insurance or other guaranty required to be given. providing by whom it shall be he approved and where and when it shall be
filed and its leQal offect, and that it may be executed by personal ohlienition or security or 1 certain classes of corporations, and, b
way of exception, expressly prohibil ing' any such corporation which
miay iself at the tim he operatinQ' under the auartnty fiud s*sfen provided by said act front becoming' surety on any such hond.
said stint do es not expressly inhibit directors or stockholders 'romn
herolniiney suretles upon seh oblientions of indemnity: and I am
of the opinion that they ima lecaly becone and he nccepted as such
It cums rcanoiable to asmumI
that if it bad hen the
ipirpow' of
ith Le. iklaturli'v to priehibil 511(1h stnekholders riom beoomimn2 snletics
1m
pm such obli'untlions. such inihi ion wolId lv lhvon expressly tholiedl in said statute.
As lo the porsona1 worthl

of such shareholder su ret i. that is a
matter' upon whichthe county iudge must pass.
11wever. T be to snerizt that in doing so the county jnd' shomild
inke into consideration the faets under our State Banking Law
cnih di ret01o' irmust be a stocklolder an1d each stoekholder is ab'' ady
ni voet ll In able i 'trditms of nch hank or trust company fol the
full11 aiount of hi is stoek thercini. and also that in determininz inl
apaoniticnlar- inistance whether or not such proposed (irector or
other stockholder surety may become a proper and legal surety
to the amount of his stock aforesaid and also the amount of his aforesaid statnioi-y liahility as sneh stockholder should he deducted from
his
li
resct woith over anid above all exemptions allowed hill[ by
Respectfully,
Wir. E. HAWKINS.
A, siqftant

\tiornlev
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CORPORATIONS-INSURANCE COMPANY-CAPITAL
STOCK, INCREASE OF, ETC.
Capital Stock can not be issued in consideration of promissory notes or other
contracts or agreements to pay for such stock. Stock can not be issued
except for money paid.
ATTORNEY GENERAL'S DEPARTMENT.
AuSTIN, TEXAS, September 10, 1909.
Hon. Thomas B. Love, Commissioner of Insurance and Banking,
Capitol.

DEAR SIR:

You have transmitted to this Department a letter of

7th inst., addresesd to you by Mr. John D. Mayfield, Secretary of
Texas Life Insurance Company, and the literature therein mentioned, same being (1) a prospectus for sale of an authorized increase from $100,000 to $2,000,000 in the capital stock of said company, (2) a form of subscription to such capital stock, (3) a form of
promissory note to be given in payment for such capital stock, and
(4) a form of receipt for first payment upon such stock, and you
have requested our opinion as to the legality of the plan of selling
stock shown by said letter and printed literature.
It is impracticable to set out here said printed matter in full but I
make the following excerpts therefrom:
Said prospectus declares:
"Stock will not be issued until all notes are paid in full".
Said form of stock subscription embodies the following paragraphr
'"A majority of the present board of directors and a majority of
every board of directors which may hereafter be elected, prior to
the time when the stock and subscribed surplus herein provided for
shall have been paid, are hereby vested with full power to vote any
and all equities I may have in said company, or any and all subjects which may come before said company, until ibis stock and subscribed surplus shall have been paid in full. They shall in every
matter act irrevocably as my attorneys in fact."
It thus appears that under said plan a very large amount of
treasury stock of said corporation is to be sold with the understanding that while no stock is to be actually issued until paid for in full.
it is to be voted and treated as stock of the company prior to such
payment and while perhaps nothing more than the first installment
payment for such stock shall have been made.
Section 6 of Article 12 of ihe Constitution of Texas declares:
"No corporation shall issue stock or bonds except for money paid,
labor done, or property actually received " * * ".
Section 1 of Chapter CLXVI of the General Laws of the Thirtieth
Legislature provides:
"The stockholders of all private corporations created for profil
with an authorized capital stock under the provisions of Chapter 2.
Title 21, Revised Statutes of the State, shall be required in good
faith to subscribe the full amount of its authorized capital stock.
and to pay 50 per cent thereof before said corporation shall be
chartered: and whenever the stockholders of any such company
shall furnish satisfactory'evidence to the Secretary of State that the
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full amount of the authorized capital stock has in good faith been
subscribed, and 50 per cent thereof, paid in cash, or its equivalent
in other property or labor done, the product of which shall be to
the company of the actual value at which it was taken, or property
actually received it shall be the duty of said officer, on payment, of
office fees and franchise tax due, to receive, file and record the charter of such company in his office, and to give his certificate showing
the record thereof. Satisfactory evidence above mentioned shall
consist of the affidavit of those who executed the charter stating
therein (1) the name, residence and postoffice address of each subscriber, to the capital stock of such company; (2) the amount subscribed by each and the amount paid by each; (3) the cash value
of any property received, giving its description, location, and from
whom and the price at which it was received; (4) the amount, character and value of labor done, from whom and price at which it
was received."
While it is true that this last quoted statute is by its terms restricted to corporations created for profit with an authorized capital
stock under the provisions of Chapter 2, Title 21 same being the
general incorporation law, and while domestic insurance companies
are generally treated and considered as being incorporated under insurance laws

specifically

providing for

such

corporations,

it

is

also true that Subdivision 46 of Article 642, which is found embodied in said Chapter 2, Title 21. provides for the incorporation
of life insurance companies.
Said last quoted statutory provisions (Acts of 190o, page 309).
if not directly applicable to life insurance companies, at least indieate the general policy of our laws with regard to fictitious issuance
of capital stock of domestic corporations.

Section 3 of Chapter CLXXXIII of the General Laws of the
Thirtieth Legislature (page 342) provides:
"Where any corporation has issued and has outstanding any
stocks or bonds given or issued for any purpose, other than money
paid to, labor done for, or property actually received by the corporation it shall be the duty of the Attorney General of this State,
when convinced that the facts exist which authorize the action to
institute quo warranto or other appropriate judicial proceedings
in some court of competent jurisdiction in Travis County or in any
other county of this State where such corporation may be sued,
to have any such stocks or bonds issued in violation of the Constitution and statutes of this State cancelled. expunged and held for
naught."
I think it is clear that under our State Constitution and laws no
capital stock of any corporation can legally be actually issued ex-

Pept for money paid or for labor done or for property actually reepived by the corporation: or. in other words, that no such capital
stock ean be issued in consideration of promissory notes or other contracts or agreements to pay for such stock.
And I am of the opinion that in so far as the plan outlined in
said printed literature contemplates that capital stock of said corporation shall be voted by any one or treated by the corporation as
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valid capital stock of such corporation, such plan is at least to that
extent illegal and repugnant to the spirit and effect of said constitutional provisions.
Said form of stock subscription recites:
"The par value of each share is one hundred dollars ($100); and
I, we, or either of us agree and promise to pay to the order of said
company at its offices in Waco, Texas, the sum of two hundred and
fifty dollars ($250) per share; one hundred dollars per share of
said amount to go to the credit of the capital stock account, and one
hundred and fifty dollars per share of said amount, less necessary
expenses, to be placed in the surplus of said company."
It will be observed that said stock subscription form does not
specifically enumerate or indicate what such "necessary expenses"
are to be; the natural inference being, however, that such expenses
are to be reasonable only.
However, said letter from Mr. Mayfield to you says:
"We are placing this stock at $250 per share the par value of
which is $100. We are paying general agents $40 per share for
placing this stock, out of which they pay soliciting agents from $25
to $30 per share."
It will be observed that in none of said printed literature is there
any intimation that such excessive commissions are to be paid for
the sale of such capital stock.
Our statute plainly prohibits insurance companies from conducting their business in a fraudulent manner. (Chanter 108. Section
59, Subdivision 11, General Laws of 1909, page 221.) Whether an
insurance company is or is not conductine its business fraudulently
is perhaps a question of fact: but it seems to me that under the circumstances above set forth the plan of operation in the sale of such
stock by said company, as above disclosed, would probably, if not
unquestionably, involve fraud in the management of its business.
It is hard to believe that any investor would subscribe for such
stock if he knew Ihat such enormous commissions were being paid
for the sale thereof and that such excessive commissions were to be
diverted from the surplus of the company.
Upon the whole I am constrained to believe that said plan of
selling capital stock is in its material features in contravention of
the Constitution and laws of this State and such as should not receive your sanction.
Respectfully.
War. E. HAWKiNS,
Acting Attorney General,

CONSTRUCTION OF LAWS-BANK GUARANTY LAW-STATE
BANKS, ADVERTISEMENTS OF. ETC.
ATTORNEY GENERAL'S DEPARTMENT.
AUSTIN, TEXAS. September 10, 1909.
Hon. Thomas B. Love, Commissioner of Insuranace and Bank'ing,
Capitol.
DEAR SIR: Careful consideration has been given to your letfer of
yesterday which is as follows:
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"I have this day received an inquiry from a State bank, as to
whether or not they will be permitted to use the following language
as an advertisement in connection with printed copies of their statement to this Department under call of September 1, 1909, to wit:
'To our patrons and friends:
'We want your business; and submit to you, on the opposite
sheet, a statement of this bank.
" 'You are, no doubt, aware of the law passed by the Second
Called Session of the Thirty-first Legislature of the State of Texas,
providing for the security of depositors in State banks.
"'This bank held its stockholders' meeting on the 24th day of
August, 1909, to decide which mode of insurance it should adopt,
and upon careful consideration, keeping its depositors' interests in
mind, they decided to take advantage of the Mutual Guaranty Fund
Plan. As a result of the action taken, on and after January 1, 1910,
The non-interest-bearing and unsecured deposits of. this bank are
to be protected by the Depositors' Guaranty Fund of the State of
Texas'".
" 'While the officers of the Kilgore State bank knew the deposits
were safe before the passage of this law, and enjoyed the confidence
of a number of depositors, but now, you will know your deposits are
safe in the Kilgore State bank.
'Call in and see us when in town, and we will be glad to explain the law to you more fully.'
"'Please furnish me with a copy of your opinion on this subject
at your earliest convenience, and oblige."
In reply I beg to say:
Section 31 of Chapter 15 of the General Laws of the Second Called
Session of the Thirty-first Legislature of Texas, page 424, is as follows:
"All guaranty fund banks provided for in this act are hereby
authorized and empowered, if they desire so to do, to publish by any
form of advertising which they may adopt, or upon their stationcry, the following words: 'The non-interest-bearing and unsecured
deposits of this bank are protected by the depositors' guaranty fund
of the State of Texas.' All bond guaranty banks provided for in
this act are hereby authorized and empowered, if they desire so to
do, to publish by any form of advertising which they may adopt, or
upon, their stationery, the following words: 'The deposits of this
bank are protected by guaranty bond under the laws of this State.'
Said banks are authorized to use the terms 'Guaranty Fund Bank,'
or ' Guaranty Bond Bank', as the case may be, but they are hereby
prohibited from describing said forms of guaranty by any other
terms or words than herein named. Any guaranty fund bank or bond
security bank or any officer, director, stockholder. or other person, for
any such bank shall write, print, publish, or advertise in any manner or by any means or permit any of them, or for said bank, to write,
print. publish or advertise any statement that the deposits of any
such bank are secured otherwise than is permitted in this section, or
who shall make or publish any advertisement or statement to the
effect that the State of Texas guarantees or secures the deposits in
any snieh bank or banking and trust company shall be deemed guilty
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of a misdemeanor and upon conviction shall be fined not less than
one hundred dollars, nor more than five hundred dollars, or confined to the county jail for not less than three months nor more than
twelve months, or by both such fine and imprisonment. Any person
who shall write, print, publish or advertise the above statement
authorized to be used by bond security banks or guaranty fund
banks other than as herein authorized shall be deemed guilty of a
misdemeanor and upon conviction shall be fined not less than one
hundred dollars nor more than $500 or confined in the county jail
for not less than three months nor more than twelve months, or by
both such fine and imprisonment."
It is not entirely clear whether the word "otherwise", as used
in said section, relates to the words "write, print, publish or advertise", or to the words "are secured".
Of these two theories of construction the latter would probably
afford to banks the wider range in advertising; but I consider it
erroneous.
The former theory appears to be much better supported by the
context.
The natural sequence in the minds of the legislators appears to
have been to make it a misdemeanor for any bank to "write, print,
publish or advertise * *
(concerning guaranty of deposits),
otherwise than is permitted in this section" rather than make it
a misdemeanor for such bank to write, print, publish or advertise
that its deposits "are secured otherwise than is permitted in this
section".
The clause "otherwise than as permitted in this section" seems
to refer to advertisements or statements concerning guaranty of deposits rather than to plans or methods of guaranteeing security.
Certain kinds of advertisements or statements are "permitted" by
this Section 31, but it can not be fairly said that said section "permits" either the guaranty fund plan or the bond security plan of
which it declares may be used in advertising, and then declares that
banks "are hereby prohibited from describing said form of guaranty
in other terms or words than those herein named."
This view as to the effect of the particular language here under
consideration is supported by the fact that said Section 31 expressly
and specifically sets out within quotation marks certain language
language which it declares may be used in advertising, arid then declares that banks "are hereby prohibited from describing said form
of guaranty in other terms or words than those herein named."
Upon the whole I am of the opinion that the purpose and leLxal
effect of said section 31 is to require that in advertising that their
depositors are guaranteed, under either of said plans. State banks
shall adopt and use the stereotyped phraseology -or legends so specifically set out within quotation marks in said Section 31 and none
other relating to the guaranteeing of deposits.
Respectfully,
WM. E. HAWKINS,
Acting Attorney General.
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CORPORATIONS, FOREIGN-LOAN COMPANY-PERMIT FEE
-FOREIGN INSURANCE COMPANY MAY BE GRANTD
PERMIT TO DO LOAN OR INVESTMENT BUSINESS,
ONLY, IN THIS STATE-FEE BASED UPON CAPITAL INVESTED WITHIN THE STATE.
ATTORNEY GENERAL'S DEPARTMENT.

AUSTIN, TEXAS, September 23, 1909.
Hon. TV. B. Townsend, Secretary of State, Capitol.
DEAR SIR: You have requested our opinion as to whether or not
the John Hancock Mutual Life Insurance Company is entitled under
our laws to a permit from you authorizing it to transact business only
within this State, and if so, the amount of fee, if any, which it is required to pay you for such permit. Accompanying your inquiry is a
letter upon the subject from George A. Titterington. Esq., of Dallas.
attorney for said company.
It appears that said company is a foreign mutual life insurance
company without capital stock chartered by a special act of the Legislature of the State of Massachussetts the purpose of its creation being
to insure the lives of persons with the incidental right of investing
its funds in certain classes of securities. Said company does not
propose under such desired permit to write any policy of insurance
whatever, lut does desire to loan money within this State under
such permit.
Answering your questions in their order. I beg to say:
Section 18 of Chapter 122, page 247, of the General Laws of the
Thirty-first Legislature (1909) provides:
"That any life insurance company not desiring to engage in the
business of writing life insurance in this Stat', but desiring to loan
its funds in this State, may obtain a permit to do so by complying
with the laws of this State relating to foreign corporations engaged
in loaning money in this State without being required to secure a
certificate of authority to write life insurance in this State."
This statute if not designed for the special benefit of the above
named corporation, appears to be at least applicable to it and
should, in my opinion, be construed as authorizing the issuance to
it of a permit for the transaction of a loan business only within
this State, upon compliance by such company with the conditions
therein set forth, or in other words upon compliance by it with our
laws relating to foreign corporations engaged in loaning money in
this State.
Turning to Chapter 4, page 267, of the General Laws of the First
Called Session of the Thirty-first Legislature, which fixes fees to be
charged by the Secretary of State, we find that while as a general
rule permit fees of foreign corporations having capital tek are
therein fixed upon a graduated scale based upon the amolut of
capital stock of the foreign corporation applying for such permit, it
is also therein provided that the fee for issuing a permit to a foreign
mutual building and loan company "shall be based upon the capital
invested in the State of Texas; and it shall lie the duty of the Seeretary of State to require satisfactory proof as to the amount .of
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capital invested in this State before issuing any permit to any foreign building and loan company to do business in this State; provided, that the minimum fee for any foreign building and loan company shall be two hundred and fifty dollars ($250); provided
further, that the fee required to be paid by any foreign corporation
for, a permit to do the business of loaning money in this State shall
in no event exceed one thousand dollars ($1000) ".
It is true, as claimed by the attorney for said corporation, that
it does not fall within any classification declared by said Chapter 4.
but foreign mutual building and loan companies are clearly within
such classification and when doing business here "are engaged in
loaning money in this State" and are required by law to pay to
you certain fees for issuance of permits; and the permitifees which
they are required to pay are adopted by said Section 18 'as the permit fees which are required for life insurance companies not desiring
to engage in the business of writing life insurance in this State,
but desiring to loan their funds within this State.
I am of the opinion that the above mentioned statutory provisions
should be construed together and that when so construed, their legal
effect is to authorize the issuance of a permit to the above named
corporation for the sole purpose of loaning money in Texas and to
authorize and require you to charge for such permit a fee to be
based upon the amount of capital already actually invested within
this State at the rate of fifty dollars for the first ten thousand dollars and ten dollars for each additional ten thousand dollars or frac-tional part thereof, such fee, however, to be in no event less than two
hundred and fifty dollars nor more than one thousand dollars.
The contention of said attorney of said corporation as I understand it, is in effect, that said company is in nowise subject to the
operation of said Chapter 4, which fixes your fees. If that contention be sound it must follow either that said company is not entitled to any permit or that you are not authorized to charge any
fee for issuing any such permit. I can not concur in his views.
Respectfully.
War. E. HAWKINS,
Assistant Attorney Ceneral.

BANK GUARANTY LAW.
State banks may advertise prior to January 1, 1910, that after said date
their depositors will be protected, etc.
ATTORNEY GENERAL'S DEPARTMENT.

AuSTIN, TEXAS, September 24, 1909.

Hon. Thomas B. Love, Commissioner of Insuranace mi Banking.
Capitol.
DEAR SIR: You have requested our opinion as to wether or not
State banks may, prior to January 1, 1910, advertise thdei. present.
or future purpose or statos with regard to guaranteeing their de-
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posits under the provisions of Chapter 15 of the General Laws of
the- Second Called Session of the Thirty-first Legislature, commonly
known as the bank guaranty law.
Section 31 of said statute is as follows:
"All guaranty fund banks provided for in this act are hereby authorized and empowered, if they desire so to do, to publish by any
form of advertising which they may adopt, or upon their stationery,
the following words: 'The non-interest-bearing and unsecured deposits of this bank are protected by the depositors guaranty fund
of the State of Texas.' All bond guaranty banks provided for in
this act are hereby authorized and empowered, if they desire so to
do, to publish by any form of advertising which they may adopt, or
upon their stationery, the fololwing words: 'The deposits of this
bank are protected by guaranty bond under the laws of this State.'
Said banks are authorized to use the terms 'Guaranty Fund Bank,'
or 'Guaranty Bond Bank,' as the case may be, but they are hereby
prohibited from describing said forms of guaranty by any other
terms or words than herein named. Any guaranty fund bank or
bond security bank or any officer, director, stockholder or other person, for any such bank who shall write, print, publish or advertise
-in any manner or by any means or permit any one for them, or for
said bank to write, print, publish or advertise in any manner any
statement that the deposits of any such bank are secured otherwise
than as permitted in this section, or who shall make or publish any
advertisement or statement to the effect that the State of Texas
guarantees or secures the deposits in any such bank or banking and
trust company, shall be deemed guilty of a misdemeanor and upon
conviction shall be fined not less than one hundred dollars nor more
than five hundred dollars, or conflined in the county jail for not less
than three months, nor more than twelve months, or by both such
fine and imprisonment. Any person who shall write, print, publish
or advertise the above statement authorized to be used by bond security or guaranty fund banks other than as herein authorized shall
be deemed guilty of a misdemeanor and upon conviction shall be
fined not less than one hundred dollars nor more than five hundred
dollars or confined in the county jail for not less than three months
nor more than twelve months, or by both such fine and imprisonment.''
The first above quoted penalty clause applies to only "any guaranty fund bank or bond security bank or any officer, director or
stockholder or other person for any such bank." None of the deposits of any State bank will be guaranteed under the provisions of
said statute prior to January 1, 1909, and consequently no State
bank will, prior to that date, occupy the status of coming within
the classification aforesaid.
Moreover, the inhibition is against the printing, publishing or advertising of "any statement that the deposits of any such bank are
secured," the present rather than the future tense being employed.
The provision that "any person who shall write, print, publish
or advertise the above statement authorized to be used by bond seeurity bank or guaranty fund banks otherwise than as herein authorized shall be guilty of a misdemeanbr," etc., was evidently de-
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signed to merely prevent State banks and other institutions entitled
to the privileges of the act from advertising in the language set out
in quotation marks in said Section 31, that its deposits are at the
time of such advertisement in fact secured, unless such advertisement be true at the time, and its deposits be then really secured.
And inasmuch as no deposits of any such institution will be in
fact guaranteed under the statute prior to January 1, 1910, no such
institution can legally advertise prior to that date that its deposits
are secured.
While the general purpose of the Legislature in enacting said
Section 31 into law was, doubtless, to prevent misrepresentations as
to the effect of said bank guaranty law, and as to the status
of any such institution thereunder, and while it is true that
even though a State bank should now advertise that on and
after January 1, 1910, its deposits will be secured under said statute
such bank may, meanwhile, fail to, take the steps which are necessary
under such statute in order to actually secure its deposits on and
after the aforesaid date, it is also true that, except as provided by
law, any bank or individual may advertise at will; and the Legislature has not in said Section 31 used phraseology which appears to
have been designed to prevent, prior to January 1, 1910, a State
bank from publishing or advertising a statement to the effect thatit has adopted or will adopt the one or the other of the two prescribed plans of guaranteeing deposits, or to the effect that on and
after January 1, 1910, its deposits will be so guaranteed.
I am unable to find in said statute any provision which in my
opinion prohibits a State bank from printing, publishing or advertising, prior to January 1, 1910, a statement that on and after January 1, 1910, its non-interest-bearing and unsecured deposits will be
protected by the depositors' guaranty fund of the State of Texas,
or that on and after Jaunary 1, 1910, its depositors will be protected
by guaranty bond under the laws of this State.
Your attention is called to the fact that my opinion to you of date
of September 10, 1909, on the subject of advertisements by State
banks dealt with advertisements to be made on and after January
1, 1910, and not before that date.
Respectfully,

Wm. E.

HAWKINS,

Assistant Attorney General.

INSURANCE COMPANIES, LIFE-SURVIVORSHIP FUND.
Shall not issue policy containing special or board contract, or similar provision, etc.
ATTORNEY GENERAL'S DEPARTMENT.
AuSTIN, TEXAS, October 15, 1909.
Hon. Thos. B. Love, Commissioner of Insurance and Banking, Capitol.
SIR: We have given careful consideration to your letter of recent
date in which you say:
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"By Section 19 of the Life Insurance Code, passed by the Regular
Session of the Thirty-first Legislature it is provided that no life insurance company shall, among other things, not "issue any policy
containing any special or board contract or similar provision, by the
terms of which said policy will share or participate in any special
fund derived from a, tax or charge against any portion of the premium
of any other policy."
Attached to the enclosed letter from the Secretary of the Sam
Houston Life Insurance Company, addressed to myself, is a form of
special provision which that company desires to attach to certain
forms of its policies providing for a survivorship fund. I am writing to ask your opinion as to the queries propounded to me respecting this special provision in the enclosed letter from the Secretary of
said Company."
The body of said inclosed letter from the secretary of, said insurance company addressed to you, is as follows:
"Referring to the recent correspondence and conferences with the
Department, by the Sam Houston Life Insurance Company, we wish
to submit the following:
"First. Is the contract as set out in the rider-a copy of which is
hereunto attached-contrary to the Life Insurance Act of March
22nd, 1909 ?
" Second. Would such contract be contrary to said act, if the first
sentence in the paragraph entitled "Survivorship Fund" was changed
to read as folows:
"The company agrees to create and maintain a Survivorship Fund
for this class of contracts by setting aside annually the sum of one
dollar from each renewal premium paid on each one thousand dollars
of insurance issued and continued in force on this plan, it being understood that said sum of one dollar on each one thousand dollars applies equally to this policy and to all other policies issued on this
plan, and that said sum of one dollar, so set aside, is not taxed to nor
taken from the premiums of any policy save policies issued on this
plan,' and the last sentence in the first paragraph of said head to be
changed to read:
"For purposes of computation and distribution all contracts containing this clause, issued during the same calendar year on this
plan, and none other, shall constitute a class.'
"Third. Would said contract be contrary to said act, either in its
present form, or amended as suggested, if the matters contained in
said rider were printed in the main policy forms and not attached by
way of rider."

The form of said "rider"

is as follows:

SAM HOUSTON LIFE INSURANCE CO.

I

of DALLAS, TEXAS.
Attached to and forming a part of the Company's contract No.......
SPECIAL PROVISIONS.

IT Is HEREBY AGREED, That if the above numbered Contract on the
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life of ...................
shall become. a claim by death occurring within Twenty Years from date of said Contract, and subsequent to the .... day of...............,
the Contract being in full
force under its original conditions, all premiums that shall have
become due on and after the date last named shall be returned together with the face amount of the contract, thereby making the
total amount of insurance according to the year in which death occurs, as follows:

11th Year $.........

16th Year $.........

12th Year $.........

17th Year $.........

15th Year $.........

20th Year $.........

13th Year $.........
14th Year $.........

18th Year $.........
19th Year $.........

Should the Contract be continued under extended insurance, the
amount of insurance to be extended shall be as provided on the
second page of the contract. Except as herein specifically provided
the contract is not in any way altered or changed.
IT Is ALSO AGREED, That if there be no indebtedness hereon to the

Company, and if all the premiums required hereunder to and including the tenth year have been duly paid, the Company will, for the purpose of continuing the insurance in full force, loan to the owner,
upon written request, every subsequent premium as it becomes due,
provided interest be paid annually in advance at the rate of six per
cent per annum upon the aggregate of all such loans, and provided
any indebtedness thus created shall be deducted in any settlement
made upon this contract.
SURVIVORSHIP FUND.

Ti COMPANY AGREES to create and maintain a Survivorship Fund
for this class of contracts by setting aside annually the sum of one
dollar ($1.00) from each renewal premium paid on each one thousand dollars of insurance issued and continued in force on this plan.
The Company also agrees to improve this fund at 6 per cent per annum compounded annually. The Company further agrees to distribute the said Survivorship Fund among the surviving, persistent
members of this class at the end of twenty years from the date of
issue, in proportion to the net amount of insurance then in force on
the life of each policy-holder in said class. For purposes of computation and distribution all contracts containing this clause, issued during the same calendar year, shall constitute a class.
Each surviving, persistent member of this class, at the end of
twenty years from date of issue, may use his or her proportion of the
Survivorship Fund in purchasing additional, paid-up insurance, subject to satisfactory medical examination.
Dated at Dallas, Texas, this .... day of .................
19...
(Litho) I. J. WILLAxs,

Signed
President.
In response tothe inquiries thus propounded I beg to say: .
Chapter 108 of the General Laws of the Regular Session of the
Thirty-first Legislature of Texas, (1909) contains, among others, the
following provisions:
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" Sec. 18. Any person who shall solicit an application for insurance upon the life of another shall in any controversy between the
assured and his beneficiary and the company issuing any policy upon
such application be regarded as the agent of the company and not
the agent to the insured, but such agent shall not have the power to
waive, change or alter any of the terms or conditions of the appli,
cation or policy.
See. 19. No insurance company doing business in this State shall
make or permit any distinction or discrimination in favor of individuals between insurants (the insured) of the same class and of
equal expectation of life in the amount of or payment of premiums or
rates charged for policies of life or endowment insurance or -in the
individuals or other benefits payable thereon; nor shall any such
company or agent thereof make any contract of insurance or agreement as to such contract other than as expressed in the policy issued
thereon, nor shall any such company or any officer, agent, solicitor or
representative thereof pay, allow or give, or offer to pay, allow or
give directly or indirectly as an inducement to insurance any rebate
of premium payable on the policy, or any special favor or advantage
in the dividends or other benefits to accrue thereon or any paid em
ployment or contract for service of any kind, or any valuable consideration or inducement whatever not specified in the policy contract of insurance; or give, sell or purchase, or offer to give, sell or
purchase, as an inducement to insurance, or in connection therewith,
any stocks, bonds or other securities of any insurance -qompany or
other corporation, association or partnership or any dividends on
profits to accrue thereon or anything of value whatever not specified
in the policy or issue any policy containing any special or board contract or similar provision, by the terms of which said policy will share
or participate in any special fund derived from a tax or a charge
against any portion of the premium of any other policy."
I am of the opinion that under said statute no rider to a contract
of life insurance is permissable unless each, upon its face, expressly
and plainly refers to the other, the purpose of the statute, as I understand it, being to require that each such contract when made shall be
complete and plainly set out all its terms and provisions regardless
of the number of sheets which may in fact constitute such single contract.
I am further of the opinion that inasmuch as our statute contemplates that the above named insurance company may write participating policies, whether it in fact now does so or not, and further
contemplates that the business of the company is to be estimated
upon a 4 per cent basis and that all receipts in excess of 4 per cent
shall become surplus, it is not permissible for this company to issue
a contract whieh guarantees that the supervisorship fund mentioned
in said rider shall earn the 6 per cent per annum which is therein
mentioned.
I have found much difficulty in reaching a conclusion as to
whether tile provisions of said rider relative to the survivorship
fund are or are not violative of the above quoted statutory provisions to the effect that "no insurance company doing business in
Ihis State

*

Shall issue any policy containing any special
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or board contract or similar provision by the terms of which said
policy will share or practicipate in any special fund derived from
a tax or a charge against any portion of the premium of any 'other
policy."
. It will be noted that the classification of policies, which it is declared must not contain such obnoxious provision, is not sweeping,
and does not, in terms, include all policies of life insurance which
contain such obnoxious I-eatures; but said classification is by the
terms of the statute restricted to policies containing (a) special contracts, (b) board contracts, (c) similar provisions.
It is not quite clear whether the words "by terms of which said
policies will share or participate in the special fund derived from
a tax or a charge against any portion of the premim of aiy other
policy," relate to all three or to only the last of the three above enumerated kinds of contracts.
It will also be observed that there is nothing in the face of the
rider to indicate that it is to be limited to any particular number or
class or set of persons: and on the contrary I am assured by the
officers of said insurance company that the benefit of such riders are
to be thrown open to the insuring public without restriction or discrimination.
Personallv I have grave doubts whether any form of insurance
policy which is thus open to acceptance by the public generally can
fairly be held to constitute a board contract or a special contract or
a contract embodying "similar provisions" within the meaning of
the above quoted statute. The view that such contracts are not
''specin! ecutracts" at all bt merely a different form of contract
offered generally by the issuing company is not without reason and
authority to support it.
However, in view of the fact that in the administration of affairs
of yonr Department you have taken the other view and have held
said survivorship fund feature of said contract which it set out in
said rider, obnoxious to the provisions of the above quoted statute,
I hesitate and decline to say that in my opinion your construction
of said statute is in that respect incorrect.
It is the settled policy of even the courts to uphold the construetion whi' i an executive officer, charged with the duty of its enforcement, places upon a statute of doubtful construction, unless such construction is clearly erroneous; and I am not fully convinced that
your construction of said statute in this instance is erroneous.
It appears that the question might readily, and without much expense, he tested by an application to our Supreme Court for' a writ
of mandamus to compel you to register such contracts, which I
understand you now have before you for consideration, and I am
inelined to con-ider that as the best way to dispose of the matter.
Truly yours,
W r. E. HAKvInS,
,A
ssistanmt Attornev General.
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CORPORATIONS, FOREIGN-FIRE INSURANCE COMPANIES.
Indemnity bond to be filed by, etc., based on premium receipts of preceding
year, etc. No part of Commissioner's duty to furnish surety with evidence of cancellation, etc.
ATTORNEY GENERAL'S DEPARTMENT.
AUSTIN, TEXAS, December 29, 1909.

Ilon. Thomas B. Love. Commissioner of Insurance and Banking,
Austin, Texas.
DEAR SIR: I have given careful consideration to your letter of
20th inst.; in which you say:
"Chapter 102 of the Regular Session of the Thirty-first Legislature provides for all foreign fire insurance companies to furnish
a bond before being authorized to transact business based upon the
premium receipts of the preceding year.- Many of these companies
'have already furnished such a bond with surety company as surety
which runs continuously in favor of the State, the premiums on said
bond having been paid to the various surety companies for one year
from the date of their execution, which would carry one life of said
bond beyond the date of the renewal of permits for 1910, when,
under the law, a new bond'vill be required before such renewals are
granted. Can this Department lawfully furnish evidence of cancellation of the existing bonds or release of liability thereunder to
the various surety companies interested: and if so, what form of evidence of such cancellation or release can this Department so furSish ?"
The stalute places no express time limit upon the life and effectiveness of such bonds and makes no provision for its cancellation.
hI'e statutoryv conditions of such bond are inconsistent with the
idea of such time limit or enneellation, and the fact that the law re-

,wires the filing- of another bond before the issuance by you of a new

ealtiheate of anthority o transact business in Texas for another
y-(i furnishes no reason why 1he old bond shall not remain in full
forve and effect. at least as to obliEations and liabilities arising under
it prior to the filing- and approval of such new bond.
Whether obliiations and liabilities of the insurance company, of
the character emibraced 1 such statutory bond. which shall arise
after the filinv and approval of such new bond are legally referable
in such new bond alone or to both the new and the old bond, is a
question upon which I express no opinion-none being called for
bY Your inqiry.
Really, I think that your official duties in connection with such

honds begin and end with requiring that they be executed, filed and
approved as required by law.
The legal effect of such honds and the duration thereof are questions
which concern only the obligors upon the bonds and the statutory bene-

ficiaries referred to in such bonds.
I, therefore, answer you by saying that in my opinion, under the
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existing laws, there can be no legal cancellation of any such bond,
and, consequently, no evidence of such cancellation can be furnished.
The most that you can legally do in the premises will, be to certify officially that such new bond has been filed and approved, after
that shall have been done, or to furnish a certified copy of such new
bond with its file marks and certificate of approval.
Respectfully,

WM. E.

HAWKINS,

Assistant Attorney General.

CONSTRUCTION OF LAWS-FIRE RATING BOARD.
Said law applies to such insurance companies as insure against loss by fire

only, and not to marine and inland insurance companies.
ATTORNEY GENERAL'S DEPARTMENT.
STATE OF TEXAS.

AUSTIN, TEXAS, December 31, 1909.
Hon. Thomas B. Love, Commissioner of Insurance and Banking,
Capitol.
DEAR SIR: I have carefully considered your letter of the 15th

inst., in which you say:
"At the request of the State Fire Rating Board I. desire your
legal opinion upon the following question.

"The law creating the State Fire Rating Board, being Chapter 18
of the Acts of the First Called Session of the Thirty-first Legislature, provides that 'every fire insurance company' shall comply with
the provisions and requirements of the law.

There are a number of

corporations transacting within this State the business commonly
know as Marine Insurance and Inland Isurance which consist of indemnifying the owners of property. which is being, or is to be transported, by land or water, or both, against loss or damage from any
cause, including loss or damages by fire. Are such companies fire insurance companies within the meaning of the law referred to and are
they required to comply with the provisions of the same?"
I answer your inquiries negatively.

In view of the phraseology of the statute mentioned and the history of legislation in this State providing for the incorporation of
fire in urance companies and of other insurance companies. and of
other legislation affecting insurance companies I am of the opinion
that the statute to which you refer applies to only such companies as
insure against loss by fire only.
Respectfully.

WA-f. E. HAWKINS.
Assistant Attorney General.
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CORPORATIONS-STATE BANK-DIRECTORS, ETC.
After charter filed, corporation hasn't power to adopt by-laws fixing time for
first annual meeting to elect directors at less than one year after date

upon which bank was incorporated; must state in its articles specific
number of directors. Number of directors may be increased or dimin-

ished by vote of stockholders.
ATTORNEY GENERAL'S DEPARTMENT.

lon. Thonias B. Love.

AUSTIN, TEXAS., January 14, 1910.
Commissioner of Insurance and Banking,

Capitol.
DEAxR SIR:

Your favor of November 13, 1909, submits to this Department for a ruline the following questions:
1. Can the stockholder of a State bank, after its charter has been
filed and durinL the first year after its incorporation, adopt by-laws
fixing a time for the first annual meeting to elect directors. which
time will le less than one year after the date upon which the bank
was incorporated, and thereby supercede the directors named in the
charter to serve the first year before they have served a full year?
"2.
Are the incorporators of a State bank required to fix definitely in the articles of association the number of directors, or may
they legally provide in such articles that the number of directors,
shall be 'not less than five nor more than twenty-five?'

"3. In view of Article 651 of the Revised Statutes of the general
incorporation law, if the number of directors of a State bank is required to be definitely stated in the charter, can such number thereafter be increased or diminished by the adoptions of by-laws or
other action by the stockholders, or is an amendment to the charter
necessary in order to change the number of directors?"
Under Subdivision 5 of Section 2, Chapter 10, of the Acts of the
First Called Session of the Twenty-ninth Legislature, known as the
State Banking Law, a charter must, among other things, specify

"'the number of directors or managers and the name of those agreed
upon for the first year."
Seetion 6 of said act provides "the affairs and business of every
banking corporation shall be managed by a board of directors or

managers consisting of not less than five nor more than twentyfive shareholders, who shall be elected annually," ect.
It is our opinion that, inasmuch as the statute provides that the
original articles of incorporation shall state the number of directors
and the names of those agreed upon for the first year, the corporation would not have the power to adopt by-law's fixing the time for the
first annual meeting to elect directors at less than one year after the
date upon which the bank was incorporated.
We do not believe it would be in compliance with the statute authorizing the incorporation of banks for such a proposed corporation
to provide in its articles of incorporation that the number of directors
shall "be not less than five nor more than twenty-five", but that
they must state in the articles of incorporation the specific number
of directors agreed upon. The language "not less than five nor
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more than. twenty-five" does not definitely fix any number. and,
therefore, does not comply with the plain requirements of the
statute which provides that the number of directors or managers
shall be stated in the articles of incorporation.
We have given the inquiry submitted in your third (uestion a
very careful consideration and have reached the conclusion that the
number of directors of a State bank can be increased or diminished
to not less than five nor more than twenty-hve by a vote of its stockholders east as its bY-Iaws may direct. and, therefore, it is unnecessary that such institution amend its charter iin order to so increase
or diminish the number of its directors. We will briefly reeite the
facts upon which we base such opinion.
Tnder the State Banking Law no authority is -iven a State bank
to increase or diminish the number of its directors by amendment
and it is well established b the deeisions of the courts that in the
absence of specific authority so to do no eorporation bas the rihi
to amond its charter.
It will also be note(l that the State Banking Law does not tive
such corporations the rikht to increase or dinlinisli the inumber of
their directors, in a1Y manner, the only provision being that its direelors shall be not less than live nor more than twenty-five.
Article 647. Revised Staintes. !ives the authority to private eorporations "heretofore onimanized or ineorporated, or which may heroafter be orznnized or inorporated for anyi of tihe prposes no tinal( in this c(ha ptr to amend or chase its charter or act of incorporalion, by filinI. ant hentirated in the manoner required by this
chapter". etc.
It is clear that a State bank not hoing incorporated for any
of the purposes mentioned in thie
neral incorporation act wo11(d
not have Iho antihorily to anicind its chartor inder this a rtiele.
Article G51. Revised Statutes. in dcfiuin the gcneral powres of a
(0cpooation
rovides. "Overy private corporation. as sn eli, has power
to in crease or (limoinisli lhy a vote of its stoekholders east as
its b-laws may dlirect. the unher of its direetors or trustees, to
be not less than three nor more than t wentY-one: provided, that
ix- corporat.ion forincol
un(cr Snbdivision .1. 2 and thro
of
Article 642. Chapter 3. Title 21 of the Revised Stat is
of the State
of Texas. may inerenlce tlw unmlber of it,s diretors or truste' 's to
int more than twentv-five' .
Article 65l beiin a
neral stainte apulies to all corporations
evi''Ited under the laws of this Stat and should control. except
where the Leoislalvine has enacted a special law in conflict therewith.
There is nothine in the State Bankin2' Law in conflict with this
provision.
Constrniiiv this article and that section of the State
Bainkinti Law which provides that the board of directors for State
banks shall he not le's than five nor ioreithan twenty-five together.
we believe that it furnishes authority for the stockholders of a
State bank to increase or diminish by a vote east as its by-laws may
direct the number of its directors or trustees to be not less than five
nor more than twenty-five.
Tnasnwch as a Stat bank eon not
amend its

charter

and thereby

increase or

diminish its

directors
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under Article 647 and in view of the further fact that in enacting
the State Banking Law the Legislature made no provision for such
amendment, it is evident that the failure to make such provision was
on account of the fact that Article 651 gave a State bank full power
and authority to increase or diminish the number of its directors by
a vote of its stockholders, east as its by-laws might direct, thereby
rendering it unneccessary for the Legislature to make any provision
in the State Banking Law authorizing an amendment to the charter
for such purpose.
You are, therefore, respectfully advised that after one year the
stockholders of a State bank can, by a vote cast in accordance with
its by-laws on that subject, increase or diminish the number of its directors to be not less than five nor more than twenty-five.
Yours very truly,

C. A.

LEDDY,

Assistant Attorney General.

CONSTRUCTION OF LAWS-STATE BANKING LAW-- CORPORATIONS-RTATE BANKR-TRUST COMPANIES.
"First State Bank and Trust Company, of Brady, Texas."

Said corporation

nutst eliminate word "Trust" from name of corporation, or include within
its charter some of the trust powers mentioned in act, before charter can
legally be filed.

ATTORNEY (ENEIAL S DEPARTMENT.
ASTrN. TEXAS, January 25, 1910.
Ilon. 1V. B. To ensend, Srclary of State. Capitol.
DEAR 511?:

We have *olr favor of the 22nd inst., in which you

state Ihat there has been submitied to your Department a charter
for a proposed corporation styled "First State Bank & Trust Compan- of Brady. Texas": that this charter provides that the corporalion shall have bankinc powers merely and does not provide that it
shall have an ,y of the pow-ers of a trust company specified in Seetion 11 of the Acts of the Twenty-ninth Legislature. known as the
State Banking Law. You desire to know whether the charter for
such hank should be filed b- -on with the word "trust" as a part
of Ilie orporate name of said company.
Section 1 of the State Banking Law provides:
"Five or more persons, a majority of whom shall be residents of
Ihis State. who shall have associated themselves by articles of agreement. in wriling as provided by the general corporation law. for the
pirposc of establishinti a bank of deposit or discount or both deposit and dis-ont may he incorporated under any name or title dcsignatf/lia su1h husine1511s.

Sreeion 2 of this ot sets out what the articles of agreement shall
contain, eibracing six sbdivisions.
Section 3 of this iict provides. in substance. that all corporations

orunni iz-fl under Section 1 shall be authorized and empowered to
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conduct the business of receiving money on deposit and allowing interest thereon and of buying and selling exchange, gold and silver coins
of all kinds; of loaning money upon real estate and personal property and upon collateral and personal securities at a rate of interest
not exceeding that allowed by law; also of buying and selling, and
discounting negotiable and non-negotiable paper of all kinds, as well
as all kinds of commercial paper. In other words, corporations organized thereunder are given full banking power.
Section 8 of this act is as follows:
"Any five or more persons, a majority of whom are residents of
or agreethis State, who shall have associated themselves by artis
ment in writing as provided by- law, for the purpose of esTblishing
a banking and frust company, may be incorporated under any name or
title designating sueh business. "Trust companv" wherever appearing in the following sections of this act is intended to mean "banking and trust company".
Section 9 provides what the articles of agreement shall set forth.
The first six subdivisions under Section 9 *contain substantially the
same requirements to be set forth in the articles of agreement as
are required under Section 1 for the organization of a bank. However, this seclion contains an additional subdivision, No. 7. which is
not set out under Section 1, which states'
"The purposes for which the association or company is formed,
which shall be the establishment of a bank of deposit or discount, or
both of deposit and discount, with the power set out in -Section 3 of
this act, and may include any or more of the purposes set out in
Section 11 of this act."
Section 11 provides:
"Corporations may be cated under Sections 8 and 9 hereof for
the purpose of establishing a bank of deposit or dinscount. or both
of deposit and discount. with the powers set out in Section 3 of this
act, and any one or more of the following purposes."
Then follows eleven subdivisions which provide in different forins
general powers of trust companies.
An answer to your inquiry depends upon the proposition as to
whether a. corporation can be chartered under Reetion 8 of the above
mentioned act with banking powers alone. That is to say. whether
it is optional with said company incorporating under said section In
included as a part of its articles of agreement one or more powers set
out in.Section 11 of said act.
A careful consideration of the entire State Banking Law leads us
to the conclusion that a corporation incorporating under Section 8
must include one or more of the trust powers mentioned in Subdivision 11 thereof. It is true that in Section 9 the word "may" is used.
and if this word is given its ordinary significance a corporation
would have the right to incorporate under Section 8 without including one or more Qf the trust powers set out in Section 11. It was
evidently the intention of the Legislature to provide only for the incorporation of banking and trust companies under Section 8 because
this section provides "parties may assheihte themselves together by

articles of agreement in writing for the purpose of establishing a
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ban'king al
triust comjpany under any name or title (esi gni ating
such business".
The Legislature evidently did not intend to provide two distinct
plans for the organization of State banks. Inasmuch as they had
fully provided for the organization of State banks alone under Seetion 1, we can see no logical reason why they should again provide for
incorporation with banking powers alone. Section 11 confirms this
view for the reason that it provides that corporations may be created
under Sections 8 and 9 for the purpose of establishing a bank of deposits or discounts or both for deposits and discounts with the
powers set out in Section 3 of this act, and any one or more trust
company powers. The use of the word "and" clearly indicates that
a corporation can not be organized under Section 8 unless it embraces as a part of its articles of incorporation one or more of the
general powers given to trust companies.
It will be noted that the Legislature has, with a great deal of
strictness, provided both in Section 1 and Section 8 that the naie of
the corporation organized inder either of these subdivisions must be
such a name or title as will designate the characterof business to be
transaeted. It was evidently not contemplated that a State bank
could incorporate and use as a part of its corporate name the title
of a trust company when its charter does not give it any of the
powers of a trust eompany as its name will be misleading ana would
not designate the character of business it was authorized under the
law to pursue. Such name would be misleading to the general publie transa(ting business with such institution and would construetively be a fraud upon the general public. We believe that whereever it is supposed to incorporate a State bank alone, it must be
done nder Section 1 of this act, and if it is sought to incorporate
a concern under Section 8. such proposed corporation must include
as a part of its aricles of incorporation one or more of the trust

powers speeified in Section 11 of said act.
In order to reach this conclusion, it is necessary to construe the
word "may" in the sense of "must" or "shall". The courts have
frequently construed the word "may" to mean "must". In the case
of Dowling vs. City of Oskaloosa, 53 N. W.. 256, the rule is clearly
stated in this lancuage:
"The word 'may' in a statuie is sometimes used in a mandatory
and sometimes in a directory and permissive sense. It has always

been coustrued to mean 'must' or 'shall' whenever it can be seen
that the Legislature's intent was to impose a duty and not simply a
privilege or discretionary power, and where the public is interested
and the public or third person have a claim de jure to have the
power exercised. but it is only where it is necessary to give effect
to the clear policy and intention of the Legislature that it can be
construed in a mandatory sense and where there is something in
connection with the nature or in the sense and policy of the provisions to require an unusual interpretation, its use is merely permissive and discretionary. The application of the rule depends upon
what appears to be the true intent of the statute."
When used in statutes "may" will be construed to. mean "shall"
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when necessary for the sake of justice or public good. (People vs.
Livingston, 68 N. Y., 114; Malcom vs. Rogers, 15 Amer.' Dec., 464;
Steins vs. Franklin County, 48 Mo., 157.)
To give this act any other construction would lead to a view that
is contrary to the general policy of this entire law and of other
laws upon the same subject inasmuch as we find that the Legislature
has zealously guarded <hartering banks or bank and trust companies, except under names that designate the character of business
they are authorized to pursue.
I
By referring to Chapter 15 of the Acts of the Thirty-first Legislature, which provides for the guaranteeing of deposits of State
banks. we find that no State bank or trust company could continue
to use the word "savings" as a part of its corporate name or as a
part of any sign or advertisement unless it has established a savings
department. (See Acts of Thirty-first Legislature, page 424.)
You are, therefore, respectfully advised that unless the proposed
corporation eliminates the word ."trust" as a part of its corporate
name or unless it includes come of the truts powers mentioned
in Section 11 as a part of its articles of incorporation, the charter
Thould not be filed by you. I am,
Yours very truly..
C. A. LEDDY.
Assistant Attorney General.

CONRTRUCTION OF LAWS-FIRE RATING BOARD LAWI NSURANCE COMPANTES-AG ENT--NO DISCRTMINATTON.
If a fire insurance company extends credit to customers. must extend to all
alike. Agent has no authority to extend credit to insured beyond term
of credit provided for in basis schedule.
ATTORNEY

G-ENERAT.

DEPAi.\RTMENT.

AuSTIN. TEXAS. January 29. 1910.
Iron. Iobrt

31. Ilamby. Secretary Stale Fire Rating Board, Capitol.

DEAR SIR: Your recent inquiry submits to this Department the
following questions, which involve the construction of Chapter 18.
of the Acts of the Thirty-first Lecislature. known as the "State
Fire Ratinp: Board" law. namely:
1. Can a fire insurance company extend thirty day credit on deferred premiums on policies issued by them and would this he considered as ('ash transhetion ?
2. Can such insurance company legally chaurc interest on deferred payments of premiums on policies. and if so. what rate of interest can legally be charged?
2. Can an agent of a local fire insurane. company pay the company
pIremium upon the policy and credit the assured where he makes himelf personally responsible to the company for all premiums as between the company and the assured ?
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Section 4 of this act is as follows:
"Every fire insurance company transacting business in this State
shall, not 'later than January 1, 1910, after this act takes effect, file
with the Secretary of said board general basis schedules showing the
rates on all classes of risks insurable by said company in this State,
and all charges, credit, terms, privileges and conditions which in anywise affect such rates or the value of the insurance issued to the insured, and any one or more of such companies may employ for the
making of such schedules and rates the services of such experts as
they may deem advisable for such purpose."
It will be observed that under Section 4, quoted above, it is necessary that each fire insurance company file with the Secretary of the
Fire Rating Board the general basis schedules showing the rates' on
all classes of risks, insurable by such company and all charges,
credits, terms, privileges and conditions which in anywise affect
such rates or the value of the insurance issued to the assured. The
foregoing provisions are mandatory and must be complied with.
It will only be necessary to notice a few of these requirements in
order to answer the specific questions propounded. There are no provisions of law which attempt to regulate the terms or conditions
upon which insurance companies may sell insurance. So far as the
statutes are concerned a company may require payment of all premiums in cash upon issuance of policy, or it may provide that payments shall be made at a subsequent date either with or without interest. All these matters are wholly within the discretion of the
comipany; but the law requires the company to file with the Secretary
of the board the terms, privileges, conditions, etc., and when so filed
they must be observed both by the company and its agents.
If the company provides that the terms shall be cash then the
agents are required to collect upon the issuance of the policy. The
use of the word "cash" excludes all idea of credit. It is a contract
for a "cash" transaction and not an agreement for a credit sale.
Lawder vs. Mackie Grocer Co., 54 Atl., 634.
Dozet vs. Landry, 30 Pac., 1064.
Such company or its agents are not permitted by law, after havingspecified in such schedule that policies are issued for cash, to discriminate amongst any of its policy holders, granting credit to some
and requiring cash from others, but must treat all alike.
If a company or its agents desire to issue policies upon which
thirty, sixty, ninety days or a greater length of time shall be allowed
for the payment of premium, either with or without interest they
have the legal right to do so; but such company must so provide in
the schedule filed with the board, and in such case, it will be compelled to extend the same credit, privileges, concessions or favor to
all of its policyholders who desire to avail themselves of such provisions.

We do not believe that the agent of the fire insurance company
would have the authority to individually extend credit to any insured beyond the term of credit provided for- in its basis schedule.
The languare of that portion of Section 11, which provides, "that
if any insuranee company or any officer, agent or repersentative
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.thereof, have violated any of the provisions of this act their certificate of authority may be revoked," is broad enough to cover the
independent act of the agent.
Under Section 7 of the act the company is prohibited from extending to any insured or other person any privileges, advantages, favor.
inducement or concession, except as is specified in the schedule provided for in Section 4. If there could be any doubt as to the au-'
thority of an agent to extend credit without the authority of the
company it is removed by the provisions of Section 13, which provides that "any fire insurance company,, director or officer thereof.
or any agent or person acting for or employed by any such coinpanay
who alone or in conjunction with any corporation, company or person, shall willfully do or cause to be done or shall willfully suffer or
permit to be done any act, matter or thing prohibited or declared to
be unlawful by this act, etc., shall be deemed guilty of a misdemeanor and upon conviction thereof be punished by a fine, " etc.
To construe this otherwise would be to nullify these plain provisions and defeat the manifest purpose of the enactment of the
statute, which was to prohibit unjust discrimination: in rates and
in terms, conditions and privileges extended to the insuring public.
If a company desires to transact its business on a credit basis, it
may do so.
If it desires to extend credit it may do so.
If it wishes to take notes in settlement of premiums it may do so.
If it decided to charge no interest on deferred payments it can
do so.
Terms, conditions, privileges, favors or concessions are all within
the descretion of the company, but the law compels it to decide such
questions, to file same with the board and thereafter the company
and its agents must live up to such schedule and accord all the same
treatment thereunder.
Trusting that this will suffice for your future guidance, I have the
honor to remain,
Yours very truly,
JEWEL P. LmHTFOOT,
Attorney General.
CORPORATTONS-TITLE. ' GUARANTY
ANCE COMPANY.

COMPANY-INSUR-

Title Guaranty Company is an insurance vompany, and should file charter
with Commissioner of Insurance. Banking, etc.
ATTORNEY GENERAL S1DEPARTMENT.
AusTIN, TEXAS,

January 29, 1910.

lIon. Thomas B. Love. Comnissioner of Insurance and Banking.
Capitol.
DEAR SIR: We have your favor inelosing a letter from the Mayfield Realty Company which propounds the following question to
your Department:
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"We are contemplating organizing a title guaranty company and
propose to issue the three usual certificates issued by such companies,
which are, as you know, limited, unlimited and warranty. The two
first, limited and unlimited, are based on the records certifying that
the records show the title to be so and so. The warranty means that
the title and the company warrants it to be so.
"Would they come under the insurance laws of the State in any
way? If so, how and to what extent and what would be required of
us?"
You desire the advice of this Department as to how this question
should be answered and whether the charter of such proposed corporation should be filed with your Department under the insurance
laws or in the office of Secretary of State under the general corporation laws?
Article 3028, Revised Statutes which provides for the organization
of insurance companies in this State, is as follows:
"Any number of persons desiring to form a company for the purpose of transacting insurance business shall adopt and sign articles
of incorporation and submit the same to the Attorney General, and
if said articles shall be found by him to be in accordance with the
laws of this State, and of the United States, he shall attach thereto
his certificate to that effect, whereupon such articles shall be deposited with the Commissioner of Insurance."
One of the requirements to be stated in the charter of such company is, that it shall state the kind of insurance business which the
company proposes to engage in. (See Art. 3029 Revised Statutes.)
If the certificate of the proposed companywhich guarantees the
title to land is a contract of insurance, it is clear that the company
in incorporating would be required to comply with the insurance
laws of this State and file its articles of incorporation with the ComInsurance has been defined in general
missioner of Insurance.
terms as a contract by which one party undertakes to indemnify
another againts loss, damage or liability, arising from an unknown
or eontingent event. (Cooley on Insurance, Vol. 1, page 4).
Perhaps a more comprehensive definition would be that a contract of insurance is an agreement by which one party for a consideration promises to pay money or its equivalent or do some act
of value to the assured upon the destruction or injury of something
in which the other party has an interest.
"Insurance in its most general sense, is a contract whereby one
party agrIees to indenmify another in case he shall suffer loss in respect to a specified subject by a specified peril." (11th Amer. & Eng.
Ency. of Law, page 280.)
May. in his valuable work on' insurance. Sections 1 and 2, defines
it to be a "contract whereby for a stipulated consideration one party
undertakes to indemnify the other against certain risks."
Again it is defined by Phillips, in his work on insurance, Section
1, to be "a contraet by whieh a person in consideration of a gross
sum or a periodical payment undertakes to pay a larger sum on the
happenin

i

of a parti(ular event.
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Insurance is defined by the Century Dictionary as " An act or
system of insuring or assuring against 1oss; specifically a system
by or under which indemnity or pecuniary payment is guaranteed
by one party or several parties to another party in certain contingencies upon specified terms."
Mr. Joyce, in his treatise on insurance. defines guaranty insurance
as follows:
"Guaranty insurance is a contract whereby one, for a consideration agrees to indemnify another againts loss arising from the want
of integrity, fidelity, or insolvency of employes and persons holding
positions of trust against insolvency of debtors, losses in trade, losses
for non-payment of notes, and other instances of indebtedness, or
against other breach of contract. It includes other forms of insurance which are specially classified as 'fidelity guaranty,' 'credit
guaranty,' etc." (1st Joyce on Insurance, See. 12.)
In Shakman vs. Unitd4 States Credit System Company, 92 Wis.,
366; 32 L. R. A., 3S3, it was held that a contract to indemnify a merchant against loss from insolvency of customers was a contract of
insurance and the court in passing upon the question said:
"We regard the contract before us as unquestionably a contract of
insurance. An insurance contract is a contract whereby one party
agrees to wholly or partially indemnify another for loss or damage
which he may suffer from a specified peril. The peril of loss by an
insolvency of custpmers is just as definite and real a peril to a merchant or broker as; the peril of loss by accident, fire, lightning or tornado and is in faft much more frequent."
This very chaiiacter of contract has been construed by the Supreme
Court of New Jersey to be a contract of insurance. (Robertson vs.
U. S. Credit Co., 57 N. J. L., 12.)
In the case of Tebbets vs. Mercantile Credit Guaranty Co.. 38 U.
S. Apps., 431, 73 Federal Reporter, 95, the court held that a contract
to indemnify against business losses oir "uncollectible debts" was a
contract of insurance.
The organization of companies for the purpose of guaranteeing
owners of real estate against defects in the title thereto are of recent
origin. There are a number of decisions in which such companies
have been held to be an insurance company. A contract to indemnify against loss through defects in the title to real estate or liens
or incumbrancies thereon has been regarded as a contract of title
insurance. Such a' contract was held to be an insurance policy in
Gauler vs. Solicitors Loan & Trust Company, 9 Pa. Co. Ct. R., 634.
A similar construction has been given to like contracts in the following cases:
Wheeler vs Real Estate Title Ins. Co., 160 Pa.. 408: 28 Atlantic.
849.
S ensizvard s. St. Paul Real Estate Title Ins Co.. 50 Miss.. 429:
52 N. W.. 910.
Minnesota Title Ins. & Trust Co.. vs. Drexel, 70 Fed., 194: 17 C.
C. A.. 56.
Trenton Potteries Co. vs. Title Guaranty & Trust Co.. 10 App. Div.,
490; 64 N. Y. Supp., 116.
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We have been unable to find a single authority which holds that such
contracts are not contracts of insurance. Independent of these authorities the statutes of this State specifically recognize the business
of guaranteeing land titles as an insurance business.
Section 1, Chapter 143 of the Acts of the Twenty-eighth Legislature, known as the "Resident Agents Law", which provides that all
insurance business must be transacted through authorized and
lic'nsed agents and providing a penalty therefor, specifically includes agents of a title insurance company. Section 2 of the same
act provides that the Insurance Commissioner can require an affidavit of all the insurance companies mentioned therein that they have
not violated any provision of the laws of this State and a title insurance company is included among those mentioned in said seetion. Section 3 of the same law, known as the "Anti-Rebate Statute"
also makes special' provision, forbidding the agent of any title insurance company from doing the things prohibited by said act. Section 4 of this act gives the Insurance Commissioner the power to investigate violations of the insurance laws by different companies,
among which is specified the title insurance company, and provides
for the revocation of the license of such company for any infraction
of the laws of this State.
You are, therefore, advised that a title guaranty company which
proposes to issue certificates guaranteeing land titles is an insurance
company and that such proposed company must file its articles of incorporation with the Commissioner of Insurance and comply with
the law governing and controlling insurance companies generally.
Yours very truly,

C. A.

LEDDY,

Assistant Attorney General.

GUARANTY LAWCONSTRU[TCTION OF LAWS-BANK
STATE BANKS-NATIONAL BANKS-PRIVATE B ANKS
-BOND SECURITY SYSTEM.
All State banks electing to come under provisions of bond security system
shall file bond by January 1st each year with Commissioner of Insurance, etc.
National banks permitted to file bond at any time during the year, and to
file new bond January succeeding. Dito as to private banks.
ATTORNEY GENERAL's DEPARTMENT.

STATE OF TEXAS.
AUSTIN, TEXAS, February 2, 1910.
Hon. Willam E. Hawkins, Commissioner of Insurance and Banking,
Capitol.
DEAR SIR: Yuor favor of the 28th ultino submits to this Department for a ruling the following questions:
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1. Can a national bank at any time since the 1st day of January,
1910, avail itself of the protection of the bond security system provided for in Chapter 15, Acts of the Thirty-first Legislature by
filing a bond?
2. Can private banks now avail themselves of the bond security
system?
Section 32 of Chapter 15 of the Acts of the Thirty-first Legislature, providing for the guaranty of deposits, is as follows:
"Any national bank in this State may voluntarily avail its clepositors of the protection of the bond security system herein provided for State banks."
Section 15 of this act provides substantially that all State banks
or trust companies now or hereafter incorporated under the-laws of
this State, which shall elect to come under the provisions of the
bond security system, shall, on January 1, 1910, and annually thereafter, file with the Commissioner of Insurance and Banking, a bond.
etc.
Inasmuch as the Legislature has not specifically provided in Seetion 32 that national banks must, in order to avail themselves of
the protection of the bond security system, file their bond by January 1, 1910, it leaves the matter open to construction as to whether
time is of the essence of the bond security system, in so far as the
same is applicable to national banks.
While the intention of the Legislature must be ascertained from
the words used to express it, the manifest reason and obvious purpose of the law should not be sacrificed to a literal interpretation of
such words. (First Sutherland Statutory Construction, 722.)
Section 32 and Section 15 should be read in a sense which harmonizes with the subject matter and general purpose of the statute.
Taking into consideration the fact that the guaranty law is made
compulsory as to State banks, the reason is obvious for the fixing
of a specific rate by the Legislature. This was done in order to put
the act into operation. This reason would apply to national banks
for the reason that the Legisalture had no authority to compel them
to adopt the bond security system, and it is significant that the Legislature, in enacting Section 32, should fail to specify any time limit
with reference to national banks. If time is considered of the essence of the bond security system when applied to national banks.
then it logically follows that all national banks that fail to avail
themselves of the bond security system by January 1, 1910, would
be forever debarred from doing so.
A careful consideration of the scope and purpose of the entire act
leads us to the conclusion that no such meaning was intended. We
believe that the object and purpose of this act, read as a whole, was
to compel the protection of depositors in State banks, and to extend
its operation, as far as possible, by permitting national banks to
avail themselves of the salutary provision which effectually gives security to those transacting business with such institution.
If we be correct in this conclusion, then the further question arises
as to whether a national bank, in order to avail itself of the provisions of the bond security system, can file its bond at any time dur-
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ing the year, or only on January 1st of each year. We believe that
such bank can take advantage of this system by the filing of its
bond, conditioned as required by law, with the Commissioner of Insurance and Banking at any time during the year, but that such
bond would only be effective until January 1st succeeding the filing
thereof, at which time a new bond would be required to be filed
and annually thereafter. The evident purpose of the Legislature in
enacting this law was to protect the depositors in banks from loss by
the failure of such institutions and we believe it is a reasonable construction and well within the evident purpose of the Legislature to say
that it was the intention to permit national banks to put into effect the
provision which will secure their depositors against loss at any time
during the year. No good policy could be subserved by compelling a
national bank that desired to protect its depositors by this system to
wait several months and until January 1st, succeeding.
In our opinion, what has been said above with reference to
national banks applies with equal force to private banks. We believe that such banks should be permitted to file under the bond security system at any time during the year, and that said bonds
would be effective until the succeeding January 1st, at which time
they would be required to file a new bond, and annually thereafter,
on January 1st, to file such bond.
Had the Legislature intended that private and national banks
could not take advantage of the bond security system at any time
except upon the first day of Janpary, of each year, we believe it
would have used language apt and appropriate to convey that intention, and would have made a specific provision with reference to
the date on which such banks could avail themselves of such system
as it did with reference to State banks.
Yours very truly,
C. A. LEDDY.
Assistant Attorney General.

INSURANCE COMPANIES-FIRE RATING BOARD LAW.
Insurance companies which do strictly a marine and automobile business

not subject to provisions of fire rating board law.

ATTORNEY GENERAL'S DEPARTMENT.
AUSTIN, TEXAS, March 4, 1910.
Ilon. lm,. E. Hawkins, Commissioner of Insurance and Banking,
Capitol.
DEAR STR:

We have your favor of the 24th ultimo, which is as
follows:
"Herewith I enclose forms of automobile policies of the Mainhelim Insurance Company and of the Union Marine Insuran'ce Company. Ltd.. respectively. Please advise me at your earliest convenience whether or not. in your opinion, such policies niay be issued
by said companies, respectively. or either of them. without bringing
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the company issuing such policy within the terms and subject to
the provisions of Chapter 18 of the General Laws of the First Called
Session of the Thirty-first Legislature of Texas, commonly known
as the State Fire Rating Board Statute.
"In that connection, I beg to refer to an opinion from the Attorney General's Department of date of December 31, 1909, addressed to
the Commissioner of Insurance and Banking relative to said statute,
and to ask if you concur in the conclusion therein announced."
You also enclose the following letter from Torrey & Company of
Houston, relating to the same matter, viz:
"In compliance with your favor of the 29th we now enclose you
sample copies of automobile policies issued by both the Mannheim and
Union insurince companies, for which we are the general agents for
Texas.
"'These two companies do not write regular fire insurance, but do
strictly a marine and automobile business.''
We think your first question should be answered in the affirmative, especially under the statement made by Torrey & Company
that "these two companies do not write-regular fire insurance. but
do strictly a marine and automobile business."
It is our opinion
that the statute referred to by you, from its phraseology and from
the general history of insurance statutes in Texas, would not inelude companies which do not do the usual and ordinary business
(arried on by fire insurance companies, but which, incidental to their
well defined lines of insurance, write policies upon property, indemnifying any logs by fire, as one of many casualities insured against.
It is difficult to formulate any fixed rule, and we believe it safer
to hold that the facts of each particular case will determine the
application or non-application of the Fire Rating Board statute.
We are clear. however, that the mere writing of' the particular
policies enclosed by you in your letter, by companies not writing regular fire insurance and doing strictly a marine and automobile business would not alone suffice to bring such companies within said
statute.
Answering your second question, we respectfully advise that we
concur in the conclusion reached by you,. as Assistant Attorney eneral, on December 31. 1909. in so far as the same answers the Cluestions propounded by the Commissioner of Insurance and Bankin'L.
Itowever, we are hardly prepared to go as far as that opinion seems
to extend, namely, the concluding clause in said opinion: "I am of
the opinion that the statute to which you refer applies to only such
companies as insure against loss by fire aloie." If a company doing
the business generally and usually carried on by fire insurance

companiy. and writing regular fire insurance, should also undertake to
write other lines of insurance, we do not think the latter fact would
operate to exempt such companies from the provisions of the Fire
Rating Board Law.
Yours very truly..
JonN W. BRADY,
Assistant Attorney General.
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BENEFICIARY ASSOCIACORPORATIONS-FRATERNAL
TIONS-EXAMINATIONS PRIOR TO ISSUANCE OF PERMIT TO-FOREIGN FRATERNAL BENEFICIARY ASSOCIATIONS.
ATTORNEY GENERAL'S DEPARTMENT.

AuSTIN, TEXAS, March 18, 1910.
Ioi. Wim. E. Hawkins. Commissioner of Instrance and Banking,
Capitol.

L)EAR SIR: In your favor of the 17th inst., you request our const ruction of the provisions of Chapter 36, of the General Laws of
the Thirty-first Legislature of Texas, the same being an act defining
and regulating fraternal beneficiary asosciations.
Section 18 of this act prescribes certain conditions precedent to

I he isuance of a license to a foreign fraternal beneficiary association
by the Commisioner of Insurance and Banking, one requirement being that such association shall file with the Commissioner of Insuranice and Banking "a stalement under oath of its president and seeretary, or corresponding officers, in the form required by the Comnaiissioner of Insurance and Banking, duly verified by an exainainn nide by supervisory insurance official at its home State. of
its busiless for the preceding year."
Scetion 28 of this act contains the following provision. relative to
the examination of such foreign associations:
1Examination of foreign associations: The Commissioner of Instiranice and Banking, or any person whom he may appoint, may exaine any foreign assoeiation transacting or applying for admission to transact business in Ibis State. The Commissioner may employ assistants for the purpose of such examination, and he, or any
person lie many appoint, shall have free access to all the books, papers
iiid documents that relate to the business of the association and may
summ1on and quailfy as wit nesses under oath and examine its officers.
;erntits. cmploves. and other persons in relation to the affairs, trans't ions antd conditions of the association. He may in his discretion
accept in lieu of such examination the examination of the insurance
departimiet of the State, Territory, district, province or country
W\ihere such association is organized.

The expenses of such examina-

tion shall be paid by the association examined upon a sworn itemized statemiient thereof being presented by the Commissioner of Insurance and Banking or his authorized representative, a copy of
which statenmeni shall be filed in the office of said Commissioner. If
any such association or its officers refuse to submit to such examination, or to comply with the provisions of this section relating thereto. the aulhority of such association to transact business in this
State shall be revoked until satisfactory evidence is furnished the
Coimnmissioner of Insurance and Banking relating to the condition
and affairs of the association and during such revocation the assoeiation shall not transact any business in this State. Provided no

such revocation shall be imade until thirty days written notice shall
be given to such association at its home office, Provided that the
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total cost of this examination shall never in any one year exceed
the sum of fifty dollars."

You desire to know whether the provisions of Section 28, which
authorize the examination by the Commissioner of Insurance, are
merely cumulative of those set out in Section 18 relative to the admission of such foreign associations, or is the Commissioner of Insurance and Banking of this State authorized to grant such licenses
to such association upon original examination made by himself, or
by some person appointed by him under the provisions of Section
28, without requiring the statement referred to in Section 18.
*We are of the opinion that you would not be authorized to grant
a license to a foreign fraternal beneficiary association, unless it had
theretofore complied with all the provisions of Section 18, which, of
course, includes The statement under oath of its president or other
officer duly verified by an examination made by the supervisory insurance official of its home State, of its business for the preceding
year. The provisions of Section 28 are clearly intended to be cumulative of the provisions of Section 18 and furnish merely an additional safeguard which the Commissioner in his discretion may use.
Section 28 contains the following provision:
"Ie (Commissioner) may in his descretion accept in lieu of such
examination the examination of the insurance department 'of the
State. Territory, district, province, or country where such assoeiation is organized."
This would be authority for the Commissioner to grant a license
to a foreign association without making the examination provided
for in Section 2S, but there is no similar provision referring to Section IS which authorizes the Conunissioner to admit such an association by making the examination required in Section 28.
You are, therefore, respectfully advised that no license should be
issued to any foreign fraternal beneficiary association. unless it
has complied with all the provisions of Section 18, and if after an
association has complied with these provisions in your judgment you
desire an additional examination inade under the authority of your
Department, you have the right to require such examination before
granting the license.
Yours very truly.
C. A. LEDDY,
Assistant Attorney General.
CORPORATIONS - INSURANCE
COMPANIES-REDUCT [ON
OF CAPITAL STOCK-STOCKIOLDERS-ASSIGMENT
OF INTERET IN CHARTER. ETC.
ATTORNEY GENERAL'S DEPARTMENT.
AuSTIN, TEXAS, April 2. 1910.
Hoi. WIm. E. Hawkins, Commissioncr of Insurance ard Banking,
Capitol.
[)EAR SIR:
*We have your favor of the 14th ultinio. in which you
seek the opinion of this Department relative io the increase or de-
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crease of the capital stock or other amendments of articles of incorportion of a life and accident insurance company which was chartered
und(er the provisions of Chapter 4. Title 58, of the Revised Statutes
of Texas. In this eonnection you propound the foll6wingquestions:
-1. Can such increase or decrease in capital stock or other
amendmlent he legally made by the corporators of such company prior
ito Ilie imeeting of stockholders which such eorporators are required
bY Seetion 3 of Chapter 108 of the General Laws of the Thirty-first
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We have 'iven this nul ter a most careful consideration and have
reaehed the conclusion that the first three questions should be answered in the neat':iive and the fourth in the affirmative.
Section :3 of Chapter 1O of the acts of the Thirty-first Legislature. which provides for the ornanization of life, health and accident
insurance companies. requires the articles of incorporation to be
filed with the Commissioner of Insurance and Banking, who thereupon shall furnish a certified copy of the same to the corporators.
upon which they shall he a hodyv politic and corporate. These corporators are then
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With refeience to the filhin of amoendmients, this section provides
that at a regular or eal led meeting (4 the stockholders they may by
resolution pr-ovide for any lawful aiendmiient to the charter 01'
articles of incorporation, and that such aiendiient must be aecoipanied by a copy of such resolution duly certified by the pr-esident
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CORPORA TIONS-INSURANCE COMPANIES-RE-INSURANCE-FORFEITURE OF PERMIT.
Foreign fire insurance company which has reinsured Texas marine risks in
companies which have no authority to do business in Texas, has riolated law, and Commissioner should refuse to grant it a renewal of
permit for one year.

ATTORNEY (' ENERAL'S

DEPARTMENT.

AUSTIN. TEXAS, June 29, 1910.
lion. Wa),. [;'. I~ukins. Coninissioner of Insurance and Banking,
Capitol.
DEAR 0IR: -We hayve your favor of the 24th inst., in which you
the follow-in-' ljuestions to this Department for a ruling,

submit

namely:
"1. Yhere a foreign fire insurance company which has heretofore been doin business in Texas makes application to this Department for a renewal of its certificate of authority to do business in
Texas, and sets forth under oath in its annual statement the fact
that it has re-insured certain Texas marine risks in companies which

were not authorized to do business in Texas at the dates of such reinsurance. the company havine in all other respects complied with
lah. should the application be granted or rejected?
42. If under the conditions mentioned above! such company is
willing to no1w re-insure all such business in a company which has
been duly authorized to do business in Texas. should such applicant
be periitted to do so and he granted a certificate of authority or
should such application be denied?"
_\n answer to your quetions depends upon the proper construction
of Article 3075 of the Revised Statute as amended by Chapter 80 of
the General Laws of the Twenty-ninth Legislature. Subdivision 2
of Article 3075 as amended permits any insurance company trailsacting a fire or marine insurance business to re-insure the whole or
any part of any policy obligation in any other insurance company

legally authorized to do business in this State. This subdivision
also provides that the Commissioner of Insurance shall require every
year from such insurance company doing business in this State an
affidavit to the effect that no part of the busines written by such
company has been re-insured in whole or in part by any company
or association not authorized to do business in this State. Subdivision 3 of this act provides that any insurance company authorized
to transact the business of fire, marine, or inland insurance which
fails to comply with the provisions of this act shall forfeit its authority to do such business for the period of one year: that upon satisfactory proof being made as to a violation of this statute, it is
the duty of the Conunissioner of Insurance to revoke the certificate
of authority of the offending company.

It will he noted that this statute does not affirmatively provide
that the Commissioner of Insurance has the power to refuse to grant
a certifieato of authority to a company which has violated any provisions of this act. However. where the Commisisoner of Insurance
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is empowered to revoke an existing permit issued to an insurance
company because it has violated the law, it necessarily follows that
he may refuse to grant a permit for the same reason. Glenn Falls
Insurance Company vs. Hawkins, 126 S. W. Rep., 1114.
It is- clear from the facts stated in your letter that the insurance
company in question has violated 'the provisions of this act. The
company having admitted such violation under oath it is clearly the
duty of the Commissioner of Insurance to enf~rce the penalty provided by the act, and that is the denial to said gompany of the right
to do business in- this State for a period of one year.
The mere fact that such company is now willing and will re-insure the business in question in companies legally authorized to
do business in Texas can not have the effect of relieving it from the
penalty it has already ineturred by its illegal act.
This statute deprives any insurance company from doing business
for 1he period of one year as the penalty for violating its provisions; and where a company has offended against such provisions
the mere ceasing of such violation does not releave it of the penalty.
You are, thei'efore, respectfully advised that it is the opinion of
this Department that the company in question should be denied a
permit by you until it has suffer.ed the penalty denouneed Iy this
statute.
Yours verY truly.

C. A. LEDDY.
Assistant Attorney General.

COMPANY-REDUCTION
CORPORATION -INSURANCE
CAPITAL STOCK. ETC.
A

TT )RN

EV

(IENERAL,

OF

DEPARTMENT.

Auguiist 20. 1910.
AUSTIN, TEX.,
Ilon. Frede-rick C. Ion JHoscnbcrg. Commission- of' Insuranace anl
Baning, Capitol.

DiER SI: Your letter of the 16th inst.. seeking a ruling of this
Department. presents the following question:
"The Prudential Life Insurance Company was incorporated on
.June 10. 1909, with an authorized (apital stoek of $i200,000 uidetr
the provisions of Chapter 73, General Laws of the Twenty-fourth
Legislature, which was subsequently repealed by the Acts of the
Thirty-first Legislpture, Chapter 109.
"Section 2 of said last named act requires the amount of capital
stock to be not less than $100,000, and Section 3 provides that all
the stock must be subscribed and fully paid-for.
"The above named company has sold much of its stook, but not
a sufficient amount to organize under its charter. in neordanee with
your opinion of the 2nd day of April. 1910. to former Commissioner
Hawkins.

h'However, the vompany is anxious to begin hwi-iness for the pur
pose of writ jug industrial insurance, and in conneotion with the
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above statenient, L desire your opinion on the following questions, viZ:
"('an the company orgtanize under this charter, reduce its capital
stock under Section 3, Chapter 108, Acts of the Thirty-first Legislature, and write industrial insurance in accordance with Section 56
of said act?"
If the Prudential Company has the power to amend its original
articles of incorporation and reduce its capital stock to $25,000,
it must obtain its authority so to do from Section 3, Chapter 108,
Acts of the Thirty-first Legislature. That portion of said section
whicl a)plies to such m:endment as follows:
"At any regular meeting or called meeting of the stockholders,
they nay by resolution provide for any lawful amendment to the
charter or articles of incorporation and such amendment, aceom)anied by a copy of such resolution duly certified by the president
and secretary of the company, shall be filed and recorded in the
same muanner as the original charter and shall thereupon become
effective. Stockholders representing a majority of the capital stock
of any such company may in such manner also increase or reduce
the amount of its capital stock; provided that the capital stock shall
in no case be reduced to less than $100,000 fully paid up."
This company would not obtain its authority to reduce its capital
stock by virtue of that portion of the section above quoted, which
Provides for the filing of any lawful amendment to the charter or
articles of incorporation as a general power to amendment does not
authorize a corporation to file an amendment increasing or reducing
its capital stock. There must be an express enactment providing for
the increase and reduction of the capital stock before a company
would le authorized to increase or reduce its capital stock by
utmnendment.
Cook on Corporations. Vol. 1. See. 281.
Scovill vs. Thaver. 105 t. S., 143.
Suthilerind vs. Alcott. 95 N. Y., 93.
ranger Insiuranre Co. vs. Karnper, 73 Ala.. 325.
The Legislature of this State has recognized this principle of law
as applied to eorporations created under the general law and has
therefore made special provision for corporations to increase and reduice heir eapital stock by enatin a separate statute from that
aut horizing thn to file any lawful amendment. See Arts 647 And
6352. Revised Statutes.
It. th'refore., neve-sarily follows that the company in question
would obtain its authority to reduce its capital stock alone from
that provision wlichl also authorizes such reduction.

We find upon examination that this statute contains a proviso that
the eapital stock "shall in no case be reduced to less than $100,000
fully paid up."
IT seems. therefore. that a company taking advantage of this provision alnd reduing its capital stock must comply with all of its terms,
one of which is that it can not be reduced below the sum of $100.000.
It is true that Seetion 56 of the same act provides that companies
may do an industrial insurance business with a capital stock of

$25,000. However, this provision provides that companies may be
incorporated in the manner prescribed for the incorporation of life,
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health and accident insurance companies with a capital stock of
$25,000. There is no provision in Section 56 that authorizes any
amendment reducing the capital stock of a corporation organized
under Subdivision 2 of this act, and if the Prudential Company
desires to take advantage of the provisions of Section 56, it will be
necessary for them to incorporate the character of the company defined in this section. there being no authority for them to change
the character of the company they now have into such a company as
is contemplated by Section 56.
Yours very truly,
C. A. LEDDY.
Assistant Attorney General

CONSTRUCTION

OF LAWS-STATE

BANKING

LAW--CEN-

RITS.-CAPITAL STOCK OF STATE BANKS

GOVERNETD BY.
ATTORNE

GENE.RL,'

l)EPARriiENT.

AuSTIN, TEXAS,

August

24. 1910.

lbon. Fre(lerick C. con Hosenberg, Connissioner of Insuranace ald
Banking, Capitol.
DEAR SIR: Your letter of the 17th inst. states that the North Texas
State Bank was chartered with a paid up capital stock of $25.000,
to be located in the town of North Fort Worth. the population of
which consisted of less than 10,000 inhabitants. That some time after
the illing (f the c'harter of this bank the town of North Fort Worth was
legally made a part of the city of Fort Worth: that this bank is still
doing business within the limits of the original town of North Forl
Worth, which has now become a part of the city of Fort Worth: that
the city of Fort Worth has a population of more t*han 20,000 inhabitants. as shown bv the last census. You desire to be advised:
1. Whether or not this bank can continue to do business within the limits of the original town of North Fort Worth without
amending its charter and increasing its capital stock to $100,000.
2. Whether or not this bank would have the right to remove
its place of business fro n the limits of the original town of North
Fort Worth as vonstituted before North Fort Worth was made a
part thereof and witholit amending its claitr and increasine' is
capital stock to $100.000.

Section 5 of the State Banking Laws Digest of 1909 is as follows:
IThat the capital stock, which shall he fully paid up. shall not
be less than $10.000 for banks located in towns and cities having less
than 2500 inhabitants. nor less than $25.000 for banks loated in
towns anld cities havini

2500 or more and less tlhan 10.000 inhabi-

tants, nor less than $50.000 for banks located in towns and cities
having 10.000 or more and less than 20.000 inhabitants, nor less
than $100.000 in towns and cities having 20,000 inhabitants or more.
The popiulation of all towns and cities for the purpose of fixing the
minimmu va pital stock of banks under this act shall be aseertained
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by reference to the last United States census taken prior to their
incorporation."
It will be observed that this section establishes a rule for determining the minimum capital stock of banks according to population to
be ascertained by referring to the last United States census taken
prior to their incorporation. The North Texas State Bank having
designated in its charter that it was to be located in the city of North
Fort Worth, a town of less than 10,000 inhabitants, as shown by the
last United States census, was only required to have a paid up)
(apital stock of $25,000. This bank, therefore, fully complied with
the statute as to the amount of the capital stock required at the time
of is incorporaion, and we do not believe that the subsequent action
of the city of Fort Worth, in abolishing the municipal corporation
of North Fort Worth, by annexing the same to the city of Fort Worth,
would have the legal effect of requiring said corporation to increase
its capital stock to $100,000. It seems clear to us that so long as
such corporation conducts and carries on its business within the
limits of the town specified in its charter as they existed at the time
of its incorporation, it can do so with a capital stock of $25,000.
A similar question to the one here presented was decided by the
Court of Criminal Appeals in the case of Ex Parte Pollard, reported
in 103 S. W. Rep., page 878. Under the Constitution and laws of
this State, the 'commissioners court of each county has the power
to re-district such county into justice or commissioners precincts.
In the case cited above, local option had bepn adopted in a justice
prcinct by a vote of the people. Subsequent to the time of the
adoption of the same, the commissioners court re-districted the
county, cutting off a portion of this justice precinct. An election
was held in the new justice precinct containing a part of the old and
the election resulted against local option. In passing on the question
as to whether such 4lection resulted in repealing local option in that
portion of the old justice precinct which had been made a part of the
new justice precinct by the commissioners court the court. held
that such election did not operate to repeal local option in any
portion of the old justice precinct; that while the commissioners court had authority to re-district the county and change the
lines of the different justice precincts.for all general purposes, that
it, did not have the power to abolish such precinct for local option
purposes: that the lines of the original district were still in existence
until local option was repealed by an election embracing the boundaries of the old precinct.
We believe that the principle laid down in this case is applicable
to the (ueti ion he, presniited. The population of the town of North
Fort Worth fixed the status of the bank as regards the amount of
its capital stock and the place at which it was to do business and
the abolishment of the limits of such town for municipal purposes
could not affect that status. The original limits of the town of North
Fort Worth, as they existed prior to the time that same was made a
part of the city of Fort Worth, remained in existence so far as
the rights of the bank in question are concerned just the same as if
they had never been abolished.
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It necessarilv follows from what we have stated above that such
bank would not have the right to remove its place of business from
the limits of the original town of North Fort Worth to the city of
Fort Worth as constituted before North "ort Worth was made a
part of it without. filing an amendment to its charter changing its
place of business and also increasing its capital stock to $100,000.
The latter portion of Section 4 of the State Banking Laws Digest.
of 1909 provides "corporations created under the terms of this act
shall not be authorized to engage in business at more than one place,
which shall be designated in their charters." The bank in question
designated in its charter the place at which it would do business as
the "City of North Fort Worth." They could not therefore, remove from that place, even though the municipal lines of such city
were abolished; without filing an amendment, designating the place
at which they desired to do business, and if they should file such
amendment and designate the place of business of such bank to be
t he city of Fort Worth they would, in order to comply with the provisions of Section 5, be required to increase their capitol stock to
$100,000.
Yours very truly.

C. A.

LEDDY.

Assistant Attorney General.

CORPORATIONS-FIRE INSURANCE COMPANIES-CAPITAL
STOCK.
Capital stock of all insurance companies, including fire insurance companies,
must be fully paid up before such companies are entitled to certificate
authorizing them to do business in Texas.
ATTORNEY GENERAL's DEPARTMENT.
AUSTIN, TExAs,

August 30. 1910.

lon. Fredcrick C. von Rosenberg, Commissioner of inEuranace and
Ba'nking, Capitol.
DEAR SIR: We have your favor of the 15th, inst., in which you
seek the opinion of this Department as to whether a foreign fire.
insurance company, whose capital sttock was $200,000, fully paid in.
the same having afterwards been increased to $250,000. $30,000 of
the increase having been paid in, and lacking, at this time, $20,000
of having the entire $250,000 fully paid up, would be entitled to
have a certificate of authority licensing it to do business in Texas.
The only statute that we have been able to find specifically authorizing the Commissioner of Insurance and Banking to issue a certificate of authority to such company is Section 40 of Chapter 108.
Acts of the Thirty-first Legislature which reads as follows: 1
"Should the Commissioner of Insurance and Banking be satisfied
that any company applying for a certificate of authority has in all
respects fully complied with the law and that if a stock company, its
capital stock has been fully paid up that it has the required amount
of capital or surplus to policy holders it shall be his duty to issue
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to such company I certificate of authority under the seal of his office,

authorizing such company to transet business, naming therein the
for the period of not less than
particular kind of insuranace,
the last day of February next
beyond
extending
three months nor
following the date of su(ch certificate."
T he question naturally arises whether this subdivision, being part
of the chapter with reference to life, health and accident insurance,
was intended to be limited in its application to such companies,
or whether it was intended to apply its provisions to every insurance
company desiring to trinsaet business in this State.
Section 1 of this act. contains the following provision:
'"When consistent with the context and not obviously used in a
different sense, the terim 'conpany' or 'insuranace company.' as
used herein. includes all corporations engaged as principals in the
business of life, accident or health insurance."
Unuer this provision, unless we are able to say that the term
company" and "iu surance eom pany" used in this section is obviously used in a different sense, its application would be limited to
life, health and accident insurance companies. A careful consideration of the entire act. taken in connection with the history of legislation upon this subject. leads us to the conclusion that the term
"4comipany" and "insurance company" used in Reetion 40 is obviously used in a different sense than applying only to life, health
and accident insurance conpanies. The language in Rection 40 "any
insiirance company ". considered in connection with that provision
requiring the Commissioner to name "the particular kind of insurance'' any company is authorized to transact. seems to preclude
the idea that the Legislature intended to limit the provisions of this
section to life, health and accident insurance companies.
A consideration of existing law on this subject at the time of the
enactment of the statute in question will tend to assist us in arriving
at a proper construction to be given such statute. Articles 3048 and
3049 of the Revised Statutes of 1895, which were in force at the time
of the passage of Chapter 108 by the Thirty-first Legislature, con)nined practically the indentical provisions now embodied in Seetion 40 of Chapter 108, the only difference being that under these
articles the company was not required to have all its 'apitali stock
fully paid up. That Section 40 of Chapter 108 was intended as a
substitute for Atticles 3048 and 3049 is clear when we refer to Seetion 69 of Chapter 108. and find that it expressly repeals Articles
3048 and 3049, Revised Statutes. These Iarticles were a part of
Chapter 2. Title 58 of the General Insurance Laws and prior to
ther appeal clearly applied to every character of insurance company doing business in this State and granted the power to the
Commissioner of Insurance and Banking to issue certificates of athority to every character of insurance company desiring to transaot business in this State.
The Legislature, in enaeting Section -'40 of Chapter 108 having
re-enacted the provisions of Articles 3048 and 3049 in practically
the same, language, must have intended the amended articles to havw
the sinle appl it'l iols as the old articleK. except in so flr nstheir
terms were specially changed by Seation 40. There being no amend-
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ment of Section 40 in regard to its application, it logically follows
that it should be construed to have the same application as articles
3048 and 3049.
To hold that Section 40 applies only to life, health and accident
insurance conmpanies would. in effect, take away the only authority
provided by law which authorizes the Conunissioner of Insurance
and Banking to issue certificates of authority to any other character
of insurance companies. We do not believe that the Legislature
intended to accomplish this result, but, on the contrary, intended
that Section 40 should apply to all insurance companies unless the

same was in conflict with some provision of law made specially applicable thereto. It seems to us that any uncertainty that might
arise as to this being the proper construction of this act is.removed
when we consider the provisions of Section 55. which reads as
follows
"All the provisions of the laws of this State applicable to life.
fire, imarine. inland. lightningor tornado insurance companies shall. so
far as the sane is applicable. govern and apply to all companies transacting any other kind of insurance business in this State, so for
as they are not in conflict with the provisions of law made specially
applicable thereto."
If. therefore. Section 40 should only be held applicable to life
insurance companies. the provisions of Section 55 would apply its
provisions to fire' insurance- companies as there is no statute in vonflict with the provisions of Section 40 as applied to fire insurance
companies.
We are, therefore. of the opinion that Section 40 applies to all
insurance companies except where there are special provisions applicable to certain ('ha racter of companies.
It is also clear that
ie piovisions of Sel ion 40 apply to both foreign as well as
hiomie coinpanies. as a portion of this section provides.for-the revocation of the (ertificate of authority obtained from the Commissioner
bv foreign companies when such companies shall doecertain prohiibited aets. This lanuage necessarily prespupposes that a certificate

of authority has been issued to such company by virtue of the provisions thereof. You are. therefore, respectfully advised that you
would not, in our opinion, be authorized to issue a ('ertificate of anthority to the fire insurance company in question until said company
has fully paid up its capital stock.
Yours very truly,
C. A. LEDDY.
Assistant Attorney General.
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SCHOOL LAND-TOWNSITE, LOCATION OF
Failure to file proof of occupancy within time prescribed by law.

ATTORNEY GENERAL's DEPARTMENT.
STATE OF TEXAS.
AuSTIN, TEXAS, September 25, 1908.
lion. John J. Terrclt. Commissioner of the General Land Office,
Austin, Texas.
I have received and have given careful consideration
DEAR SIR:
to your letter, which is as follows:
The records of this Department show that by applications filed
with the county clerk of Howard County, on October 9, 1902, Seelion1s 4. 6, 10 and 30, Block :35, T. & P. Ry. Co., in Dawson County.
were purchased under the act of April 19, 1901, Section 6 being
taken as the home and the other three sections as additional thereto.
LI February 1905, evidence was filed in this office showing that a
townsite had been established on Section 6, the home section, as well
as proof of occupancy by the original purchaser of said section.
Such proof of occupancy, however, did not show improvements
placed on the land, and on the basis of the evidence that a townsite
had been established on said Section 6 the same was patented to tl
original purchaser in March of 1905. On May 11, 1908, another
proof of occupancy was filed in this office showing three years oecupancy on the home Section 6 above described, together with the
required $300 worth of improvements. This proof was made and
filed in this office for the purpose of maturing the additional sections above mentioned, but the Department did not issue a certificate of occupancy because such final proof was not filed within five
years from the date of the purchase of the home section. On the 6th
instant a certified copy of a transfer was submitted to this Department. wherein the three additional sections above described were
oonveyed. This transfer is dated the 6th of October. 1908, and is
aeknowledged on that (late by the grantor though it is also acknowledged by the grantee and the date of certificate of acknowledgement
bv the said grantee is given as October 9, 1905. You will observe
1hat the additional traets above mentioned were transferred prior
to the expiration of three years from the date of purchase of the
home tract. My opinion i" that the assignee did not live on the land.
1'nder the above state of facts. T would thank vou to advise this
)epartment if under the law I would be authorized to compel a
showing that the vendee lived on the land and completed the three
year .s (euplneyand in the event of non-oceupaney would I be authorized to cancel the sale of the additional tracts for non-ocenpiae said land on the market uder
pain
pai'y of the assigniee ad11(1
onmpetitive bid. The land involved is considered valuable land, and

this. together with other considerations, necessitates my submitting
this matter to you for your alviee in the prenises."
In reply T beg to say:
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It is 'lear that inasinuich as the second proof of oc'upancy was
not filed within two years next after the expiration of the three
year's occupancy prescribed by law. no certificate of occupancy
should have been issued thereon.
The presumption of law is that said conveyance of said additional
lands became effective on October 6, 1905. the date thereof, that being the date upon which said conveyance was acknowledged for record: but that presumption is not conclusive.
From your statement of facts I do not think it appears quite conelusively that the original purchaser transferred the hind within the
three years' period of occupancy prescribed, by law, or that he did
not reside upon said home section for three years and place thereon
within that time improvements of the value of $300. all in coipliance with the conditions of the purchase.
I note your statement that in your opinion the assignee did not
live on the land.. Your letter does not set out the eontents of the
second proof of occupancy.
In view of the iincertainties as to the actual facts involved I trust
that I may be exeused for not expressing at this tine any opinion
upon the legal effect of failing to file final ,proof of oecpl)ancy
within the time prescribed by law, that being a qiestion which I have
not had opportunity to run out to my entire satisfaction.
In Rouan vs. Curry. 5 Texas Court Reporter. 252. out Suipremue
Court said:
"Every purchaser, as a condition subsequent to his title. must.
within two years after the expiration of three years from the tine of
his purchase or that of his vendor. make such proof."
If we assume that the status of this ('ase when fully developed
will show failure to occupy the land, or make proof of oc'upaney.
as by law required, or permitted. the question thus presented is as
onh1 he xiven to the proVisions of Roviwd
to the construction whisch
Statutes. Article 4218k, which are as follows:
"That whenover a town shall be located and establ ished ipon any
u)iirhaser or hi"
land sold under this or any former iot, the
vendee shall be peritted to pay the entire balance of prinvi pal
and interest due the State upon such land and ohain a patent therefor at anY time. hut no such payient shall be permitted or un telnt
issued until suich pi urchaser or owner of suchlIanid shall111
in the
General Land Office a certified plat of such town. mai ny a svrvevor. which shall be aceompan -old by the affidavi t of five disinitelr-.
ested and creditale 'iit izens of the count v to the effect that a town.
Ri-vinu its nane, has been located and established upon the land.
and that there has been erected therein. and is heine occupied. 1
bona fide citizens. twenty lhusiness and residence houses or 'ither
or both.
Did the Legislature intend that in compliance with thewe provisions and the patenting of the land should relieve the p]IrIchaser
of conpliance with the requirements of law concernine occupaney
and improvement and proof thereof? If so. then in this assumed
ease the sale of said additional lands should not 1e oancelled: but
if not, such sale thereof should he cancelled by x-ou for fail1re To
occupy and improve the land and make proof twroof as by law
required.
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It will be noted that Article 41281 expressly relieves heirs of deceased purchasers from the State of the statutory conditions prescribing settlement and residence, but neither in that statute, (which
was enacted in 1897 prior to the enactment of said Article 4218k,
which provides for patenting lands embracing such townsites), nor
in 'any other statute which I have found, is there any express declaration or suggestion that patenting the home section under such
circumstances will relieve the purchaser of the home section so
patented or of additional lands from the statutory requirements
concerning occupancy and impr6vements.

However, I am inclined to believe that the Supreme Court will
probably hold that the patenting of the home section under such
conditions absolutely relieves the purchaser of it and of additional
lands from all statutory conditions of occupancy and improvements
and that the proof that a town has been located and established upon
said home section and that twenty business and residence houses.
either or both, have been constructed thereon and are being occupied
by bona

fide

citizens takes the place of and should be accepted by

the Commissioner of the General Land Office in lieu of the statutory
proof of occupancy and improvements which is ordinarily required
by law of such purchaser or his assignee. But in view of the uncertainty as to what is the proper construction of the statute in question. I am inclinded to believe that you should test the matter in the
Supreme Court, at this juncture, before accepting the construction
which, as I have stated. I think will probably be given by the
Supreme Court to the above quoted statutory provision.
The question may be made before the court by an application by
the as-ignce for I patent on one of the sections of additional land
-fter payment of balance of purchase money thereon, and your refusal To patent same, and an application by the assignee of a writ of
mandamus to compel you to do so; or upon forfeiture by you of
sale of such additional lands and an application by the assignee
thereof for writ of mandarmus to compel you to reinstate such sales.
Respectfully,

W-m. E.

HAWKINS.

Office Assistant Attorney General.

PUBLIC LANDS-ACT OF 1905 CONSTRUED.

General rules prescribed by law for applications for surveys and for purchase

of unsirveyed public school lands apply to surveyed lands referred to in
Section 2 of Chapter 103. General Laws of the Twenty-ninth Legislature,

except that such lands shall not be sold within less than sixty days after

r eceipt by the county clerk of the notification prescribed in said Section
/No.

2.

ATTORNEY

(ENERAL'S

DEPARTMENT.

AuSTIN, TEXAS, February 6, 1909.
[Jon. J. T. Robison, Commissioner of the General Land Office.

Austin. Texas.
DEAR SIR: We have your leeter which is as follows:
A lease (overin nimurveed land in Evtor County was cancelled
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October 1, 1908, and notice of that fact mailed to the county clerk
October 6th. The date fixed for it to come on the market was January 1, 1909. A. Q. Cooper filed an application with the surveyor
of Ector Qounty for a survey of the land October 1, 1909. The survey was made October 19th. The papers were returned to the Land
Office November 13th.

Mr. Cooper had no connection whatever with

the former lease.
"Others filed on the same land October Sth, and again on January 2, 1909. It is contended by those representing those who filed
on October 8th and January 2nd that those files, or at least the files
of January 2, 1909, have rights superior to the rights of the parties
first filing, October 1st, after the cancellation of the lease.
'CWill you please advise this Department as to whether or not
the land was subject to applications filed with the county surveyor
on October 1st. or whether it was not subject to applications filed
with the county surveyor until January 2nd, in preference to those
filed in October? None of the applications were reached by the Commissioner for classification and valuation until after Jinuary 1. 19W).
In discussing this matter with me orally you have stated that in
numerous instances your Department has heretofore made awards
upon the theory that a proper construction of the law involved in
the case presented in your letter calls for an award to A. Q. Cooper
in this instance.
As I understand your theory of construction, it is. in substance that
the provisions of Section 2 of Chapter 103 of the General Laws of the
Twenty-ninth Legislature, (1905), were primarily intended to apply
to surveyed lands; that except for the provision in said Section 2 requiring the Commissioner to notify the county clerk of the county
in which the land is situated of the fact that the lease has been
cancelled and "fix a date not less than 90 days thereafter on and
after which applications to purchase may be filed". there is nothine
in said act of 1905 to alter or vary the general rule prescribed by
law for applications for surveys and for purchase of unsurveyed
public school lands: and that, consequently. Mr. Cooper had the
right under the law to file. on October 1. 1908, with the county siirveyor of Ector County, application for a survey of the land. and
that it was the duty of the surveyor to make the survey and return
the field notes thereof under the general provisions of law, all subject to the above mentioned restriction in said Section 2 to the effect
that such land should not be sold within less than 90 days after receipt by said county clerk of said notification.
Stated in other words, the proposition is, in effect, that said Se-tion 2 engrafts upon the general rule prescribed by law no restriction
or limitation whatever, except that the Commissioner shall not make

a sale of the land within less than 90 days after receipt by the couni y
clerk of such notification.
Upon consideration of the matter we are not prepared to say that
your theory of construction of this statute is erroneous. On the
contrary, we are inclined to believe that it will be upheld by the
courts.
We understand the settled rule of construction adopted by tii
courts of this State to be that a construction of a statute which hmr
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.been adopted and carried into practice by the head of an executive Department charged with the duty of administering such law will not be
disturbed unless it be clearly erroneous. Upon the whole, we advise
adherence to the settled practice of your Department in such instances until the Supreme Court of this State shall have held it to
be erroneous. If your construction of this-statute is not correct anyone who claims the land under an application for a survey filed on
January 2. 1909., has his remedy.
Truly yours,
War. E. HAWKINS.
Assistant Attorney General.

CONSTRUCTION OF LAWS-LAND LAW-PUBLIC SCHOOL
LAND.
Two or more parties may purchase, jointly, home section, and in such case
each joint purchaser would, under the law, be entitled to complement of
additional land.

ATTORNEY (IENER.,

's DEP.\RTMENT.

AUSTIN.

TEXAS,

March 2. 1909.

Hlon. J. 7'. Hobison. Conmissioner of the General - Land Office.

A uslin. Texas.
DEAR SIR : T ain in receipt of your letter of recent date, in which
you say:
"A and B arc purchasers of State school land. Their home tract
is private land and jointly owned by the two. They have only one
house on this home tract, and both of them live in that one house
and eat at the same tal)le. Each one of them has purchased a separate
('0omplenwilt of s(hool soctions as additional to their ownership and
riesidence upon tis tract of private land.
"Question:
(an one home or place of residence he a suifflioi
baqis for the purchase of two or more complements of additional
land? To put it differently, does the law contemplate that eyery
purchaser shall establish a home or. could there he a dozen or a
hundred purchasers of additional land from only one home?"
Replying T beg to say that following the construction of the
statutes heretofore given by Judge T. S. Reese, I have to advise that
under the circumstances set out in your letter one home or place of
residence may be a sufficient basis for the purchase of two or more
complements of additional land. This seems to me to be an unfortunate condition of affairs calling for additional leeislation; but under
existing laws I see no escape from the- construction above indicated.

Respectfully yours.

W>,r. E. HAWKINS,
Assistant Attorney Genernl.
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CONSTITUTIONAL CONSTRLCTION-PlUBLIC SCHOOL

LAND S.
Concurrent resolution for relief of purchasers of school land who purchased
upon condition of occupancy, and their vendees, from effect of failure to
comply with the condi.tions of occupancy and to authorize issuance of
patent upon compliance with other requirements of law, repugnant to
certain provisions of the Constituion.
ATTORNE-Y

GETNERAL S I)EPART11ENT.

AUSTIN. TEXAS: April 1. 1909.
Hon. 1'. M1. Campbell, Capitol.
DEAR SIR: You have requested the opinion of this Departmenl
as to the constitutionality of Senate Concurrent Resolution No. 12.
which was adopted at the Regular Session of the Thirty-first Legislature.

The purpose of said resolution is to relieve a purchaser of pub-

lie school lands, who bought upon condition of occupancy, and his
vendees from the effects of failure to fully comply with the condition of occupancy and to authorize the issuance of patent to said
land upon compliance with other requirements of law.
I Section 4 or Article 7 of the Constitution of Texas contains among
others the following provisions:
"'The lands herein set apart for the Public Free School Fund.
shall be sold under such regulations, at such times, and on such
terms as may be prescribed by law: and the Legislature shall not
have power to grant any relief to purchasers thereof".
I am of the opinion that said Current Resolution is relugnant to
the above quoted constitutional r-trietion that the Legislature shall
not have power to grant any relief to purchasers of publie s(hool
land.
Barker vs. Torrey, 69 Texas, 11.
Flannagan vs. Nasworthy. 20 S. v. Rep.. 840.
Savings Bank vs. Dowlearn. 94 Texas, 383.
Section 56 of Article 3 of the Constitution of Texas eninerates
restrictions upon legislative action and add:
"And in all other eases where a general law can he made applicable, no local or special law shall be enacted."
I am of the opinion that said Current Resolution is witin 11his
inhibition against the enactment of special laws.
Clark, Sheriff, vs. Finley, Comptroller, 93 Texas. 178 : anid asethere cited.
City of Topeka vs. ( 8 illett, 4. Poe.. S00: 32 Kan.. 431.
People vs. Wright, 70 Ill., 388.
Town of Montgomery vs. Boylies. 19 Iowa, 43.

State vs. Colorado Mining Co., 15 Nevada. 234.
State vs. Irwin, 5 Nevada, 111.
Toledo L. & B. Ry. Co. vs. Nordyke. 27 Ind., 95.

Respectfully yours,
War. E.

ITAwax>.

A\ssistant Alltoer(

Geeal
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VALIDATION OF LAND SALES-ACT VETOED BY
GOVERNOR.
Act to "validate sales of real estate within this State heretofore made by
foreign executors of wills probated in any of the States of the United
States" criticized.

ATTORNEY GENERAL'S DEPARTMENT.
AuSTIN, TEXAS, May
Ilon. T. M. Campbell, Capitol.
DEAR SIR: At your request

1, 1909.

I have examined Senate Bill No. 20,
which was passed by the First Called Session of the Thirty-first
Legislature, same being entitled:
"An Act to validate sales of real estate within this State heretofore made by foreign executors of wills probated in any of the States
of the United States".
and I now beg to say that in my opinion said bill is subject to the following objections, namely:
First. The provision that "this act shall not validate any sale
where a will has been fraudulently probated" constitutes an exception which is not mentioned in the caption..
Second. The provision that "the validation of such sales shall
not defeat the rights of creditors of the testators of such will, nor
affect the title of purchasers for the value from the heirs or devisees of the testator of such wills, where such purchases were made
prior to the enactment hereof" likewise constitutes an exception
which is not mentioned in the caption.
Third. The provision that "where in such will, testament or
testamentary instrument of any character, executors or trustees are
named with power conferred upon them sufficient to make them independent executors under the laws of this State, including power
to sell real estate, then the filing of the will, as provided in Article
5353, Revised Statutes of 1895, shall be sufficient to authorize such
executor or trustee to sell any real estate belonging to the estate
of testator and situated in this State without the necessity of an
ancillary administration in this State" seeks to confer upon such
executors and trustees under certain circumstances power and authority to make future sales of real estate, although the caption
makes no reference to and does not include any future sale. The
caption relates merely to the validation of sales already made by
forciegn execntors and does not refer to or include sales by trustees.
Fourth. Revised Statutes. Article 5353. after providing for the
filing and recording in this State of certified copies of wills, etc.,
which have been probated in any of the United States or Territories, declares that "at any time within four years from the date
of the record of such will in this State, the validity of such will may
be contested in a proceeding instituted for that purpose, as the original might have been."'
This Senate Bill No. 20 does not recognize or preserve the right
given by Revised Statutes. Article 5353, to contest the validity of such
wills, but seeks to validate all sales embraced by the terms of said
Senate Bill No. 20. regardless of whether the time fixed by Revised
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Statutes, Article 5353, for institution of such contest has or has not
elapsed.
Respectfully yours,
WM. E. HAWKINS,
Assistant Attorney General.

PUBLIC

LANDS-SCHOOL LANDS-CANCELLATION
NON-SETTLEMENT AND NON-OCCUPANCY.

FOR

Where previous sales of land by the State have been canceled for non-settlement and non-occupancy, and said lands resold, and where such former
purchasers have filed suits against the subsequent purchasers, Commissioner is advised that such subsequent sales should be canceled as
having been improvidently made.
ATTORNEY GENERAL'S DEPARTMENT.
AuSTIN, TEXAS, August 18, 1909.
Hon. J. T. Robison, Commissioner of the General Land Office,
Austin, Texas.
DEAR SIR: You have called for the advice of this Department in
several cases in which previous sales by the State of public school
lands upon conditions of settlement and occupancy have been cancelled for failure of the purchaser to comply with such conditions
and in which the lands embraced in such former sales have been
resold by you and in which such former purchasers from the""State
have, respectively, brought suit against such subsequent purchasers.
respectively, for such lands. You desire to know whether il our
opinion you should concel such subsequent sales as having been im-

providently made.

TTpon careful consideration of the question so presented we have
reached the conclusion that such subsequent sales should be cancelled by you as having been improvidently Made.
Under the decision of our Supreme Court in Juencke vs. Terrell,
it is clear that you can not be compelled to make an award of school
lands which are held and claimed adversely to the -State, and we
think that under our statutes relative to sale of public school lands
and the decision of our appellate courts construing them It is the
settled policy of this State not to sell public school lands when
the State's title to same is disputed by adverse claimants in posses-ion of such land. Such, as we understand it, are the cases first
above mentioned which you have submitted for our consideration.
I am of the opinion that in any and all instances in which previous
sales by the State of 'public school lands are cancelled by the Commissioner of the General Land Office upon statutory grounds other
than non-payment of interest and subsequent awards of such lands
are made by the Commissioner and it afterwards develops that at
the date of such subsequent award such lands were claimed and held
in possession adversely to the State by a previously cancelled purchaser from the State. the Commissioner has and in his discretion
should exercise the power and authority to cancel such last award

Digitized from Best Copy Available

340

3)RRma

oiTATTORNEY (GENERAL.

as having been improvidently made in order that the State's title
to such lands may be cleared up by suit or otherwise prior to a
final award of such lands.
The action of the Commissioner in cancelling a prior sale for nonsettlement or non-occupancy is not conclusive and such cancellation
is not valid unless the facts involved constitute statutory grounds
for such cancellation.
And it would seem that not until there
has been either overt or tacit acquiescence by such former
cancelled original or substitute purchaser in the action of the Commissioner in making such cancellation, or a final judgment of a court
of competent jurisdiction determining the validity or invalidity of
such cancellation could such former sale he properly considered as
having been definitely wiped out or the State's title to the land cleared
up.
In the specific cases out of which your inquiry grows I advise
cancellation by you of the last awards. In support of my views
and conclusions as above set forth. I refer you to the following
cases:
Jueneke vs. Terrell, 11 Texas Court Rep., 236.
Zettleineyer vs. Shuler, 115 S. W. Rep., 79.
Pohle vs. Robertson, et al.. 115 S. W. Rep., 1166.
Hawis vs. Terrell. 105 S. W. Rep., 489.
Buimpas vs. MeLendon. 101 S. W. Rep.. 491: and eases ited.
Truly yours,
Wiar. E. HA1YKINS.
Acting Attorney General.

PUBLIC -CH1OOL LANDS-TRANSFER OF. TO CORPORATION
-FOFEITURE OF, ETC.
Transfer of such lands to corporation has legal effect of forfeiture. terminating title of original individual purchaser.
ATTORNEY GENERAL", TDPARTMENT.
ST.\TE OF TEXAS.
AUSTIN, TExAS, Sepember 3. 1909.
lion. .1. T. Robison. Cononissioncr of the Gencral Land Office.

Aulslin?. Texas.-

DiAR Sm: Careful eonsideration has been given to your letter in
which you say:
"' Therc has been submitted to this office a transfer executed by
Daniel J. Rogers, conveyine to Pecos Sandstone Co., the N. W. IZ
of Section 152, Certiflcatc.46-4956. Block 34, H. & T. C. Ry. Co. in
Ward County together with substitute obligation executed by Pecos
Sandstone Co., by its president. John T. McElroy, and a copy of the
charter of said corporation, showing it was formed for the purpose of
quarrying, cutting, mining and selling stone, and the transaction of all
business ineident thereto. mnd necessary to suecessful operation, and re-
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questing that said obligation be filed and said corporation substituted
as purchaser on the records of this office. The land conveyed by this
transfer by purchase by said Daniel J. Rogers, on condition of settleinent and occupancy by application filed in this office January 21,
1891, same being under the provision of act of April 1, 1887, and
amendments of act of April 8, 1889."
I am of the opinion that said conveyance of said land to said corporation had the legal effect, upon delivery thereof, of forfeiting said
sale by the State to Daniel J. Rogers, and of terminating ipso facto,
without judicial ascertainment and without any action whatever on
your part. the title of Rogers to said land, thereby reinvesting
the State with full title to said land to be heldin trust for the public
school fund as before sale to Rogers. Revised Statutes. 4287.
However I think it proper for you to endorse such forfeiture upon
the balance of purchase money obligations in favor of the State, re(eiting that such forfeiture is as of a certain date, such date to be
that upon which such conveyance to said corporation was delivered,
if you know the date of such delivery; otherwise, to be the date of the

certificate of acknowledgement of such conveyance, the presumption
of law being that it was. delivered on the date of such acknowledgement
thereof.
If Daniel J. Rogers or said vendee corporation decline or refuse to
surrender to the State possession of said land after being notified
of your action in the premises as hereinabove suggested, please notify
us promptly in order that we may institute suit in behalf of the
State for said land.
Respectfully,
Wr. E. HAWKINS,
Assistant Attorney General.

ATTORNEY GENERAL'S DEPARTMENT.
STATE OF TEXAS.
AuSTIN. TEXAS, September 3, 1909.

V. T. Daniel, Esq., County Attorney, Stonewall County, Aspermont,
Texas.
DEAR SIR: We have your letter of the 30th ultimo making the
following inquiries:

"A man makes application to purchase school lands, the application
is approved by the Commissioner of the General Land Office, and the
land is awarded to him.
"'When does the land become subject to taxation ? Is it from the
date of award or when the three years occupancy expires?
"When land is purchased from the State and afterwards forfeited
and re-sold does the forfeiture and subsequent sale set aside and make
void the tax lien for taxes assessed under the first sale?"
I beg to answer your questions in their order as follows:
First: Public school land purchased from the State becomes sub-
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ject to taxation on January 1st next after the filing. in the General
Land Office of application to purchase such land. See Revised Statutes,
Article 5087.
Second: Where public land is sold by the State and such sale is
subsequently finally forfeited such forfeiture terminates any and all
liens for taxes which may have attached to such land prior to such forfeiture; and this, whether such land be re-sold by the State after such
forfeiture or not.
However, such forfeiture does not relieve the taxpayer from personal
liability for taxes upon such lands, and I see no reason why payment
of such taxes should not be required. See Revised Statutes, Articles
5176, 5178 and 5179.
Respectfully,
Wm. E. HAWKINS.
Assistant Attorney General.

CONSTRUCTION OF LAWS-PUBLIC SCHOOL LANDS.
Manner and form of making payments to State for, etc.
ATTORNEY GENERAL'S DEPARTMENT.
STATE OF TEXAS.
AuSTIN, TEXAS,

September 17, 1909.

Hon. Samt Sparks, State Treasitrer,Capitol.
DEAR SIR: At your request I have duly considered Sections 1 and
2 of the Acts of the Thirty-first Legislature approved May 12, 1909.
being an act to regulate the manner and form of making payments to
the State for public lands and to define the duties of the Commissioner
of the General Land Office, the State Treasurer and the Comptroller
of Public Accounts in respect thereto, etc:
Section 1 provides:

"That all applicants to purchase public lands

*

* *

shall transmit

with their application the required first payment in the form of money
or remittance collectible on demand in Austin and convertible at par
into money on the order of the State Treasurer without liability.
* * * If the payment is not made as required in this section the application shall be void."
The next section provides for the transmission of these remittances
to the *State Treasurer by the Commissioner of the General Land
Office and has this sentence:
"The Treasurer shall at once collect all collectible remittances and
report to the Commissioner and the Comptroller all remittances not
collectible in Austin."
I construe the words' # # * all remittances not collectible in
Austin" in Section 2 as those remittances only which the Commissioner is authorized to receive: and as stated in Section 1, is "money
or remittances collectible on demand in Austin and convertible a pa
into money on the order of the State Treasurer."
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The law does not authorize the Commissioner to receive any other
remittances, and in fact, provides that if any other payment or remittance is made than as above requii'ed the application to purchase the
land will be void.
The law does not authorize the Commissioner to receive any other
remittance and does not contemplate any other remittance, and therefore, the remittances that he is required to transmit to the Treasurer
are those, and only those, which he is authorized to receive. Ahy other
remittance is not evidence of payment or part payment of the land
purchased by any one: and in order that there might be on mistake as
to the manner of payment the law expressly provides, as above stated,
that the application to purchase shall be void if the payment is not
made as required in the section wherein the remittances are defined.
That provision of Section 2 requiring the Treasurer to collect all
collectible remittances and report to the Commissioner all remittances
not collectible in Austin means that paper which is sent here as legal
evidence of payment and which is not paid upon presentation.
My conclusion as to remittances for first payment on land apply
also to remittances for interest, lease rentals or balance of principal
due on land mentioned in Section 4 of the act, the said section providing as follows:
"All payments on account of interest, lease rentals or the balance
of the principal due on lands treated of in this act shall be transmitted
to the Commissioner of the General Land Office, and shall be payable
to the State Treasurer and be in form the same as is herein required
for first payment and subject to the same rules for collection as are remittances for first payment."
Therefore. I advise you that the Commissioner has no right to receive or recognize in any manner or transmit to you anything except
money or drafts or postoffice money orders or express money orders
payable on demand in Austin.
Yours very respectfully,
R. V. DAVIDSON.
Attorney Genoral.

NAVIGABLE STREAMS-WHAT ARE, ETC.-SAND AND
GRAVEL IN. ARE PROPERTY OF STATE.
ATTORNEY

GENERAL'S DEPARTMENT.
STATE' OF TEXAS.

AuSTIN, TEXAS, September 14, 1909.

G. G. Kelly, Esq., Wharton, Texas.
DEAR SIR: Further replying to your letter of August 24. 1909.
relative to the right of a citizen to pump sand out of the Colorado
river at Wharton, I beg to naiv

:

In so far as I know our courts have not determined whether a
citizen has that right or not. The common law rule as to what are
and what are not navigable streams in Texas was modified by the act
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if December 14, 1837; P. D. 4529; Sayles' Revised Statutes, 4147,
and cases cited.
I assume, without being sure of the facts, that the Colorado river
at Wharton is a navigable stream within this statutory aefinition.
There is throughout the States of the Union- a contrariety of
opinion as reflected by the decisions of the courts as to the right
of riparian owners; some holding that such right extends to high
water mark, some holding that such right extends to low-water mark,
and some holding that it extends to the middle or thread of the naviiable stream. I think it probable that in Texas our courts will hold
that the individual property right of riparian owner extends to lowwater mark.
Revised Statutes, Article 4147.
City of Austin vs. Hall, 93 Texas. 591.
Denny vs. Cotton, 22 S. W. Rep., 122.
In the latter case Judge Fisher indicates as much. That view
seems supported by the better reason, especially under conditions
existing in Texas, and under the general policy of our laws with
respect to property rights in water courses.
. This Department holds that sand and gravel in the bed of a
nvigable stream within this State belongs to the State of Texas, and
that no one may legally remove such sand or gravel from such river
bed without lawful permission. In this connection see Chapter 32
of the General Laws of the Twenty-ninth Legislature, (Acts of
1905). page 39.
Under the rules of this Department our opinions are restricted
to inquiries from public officers concerning the proper discharge of
their official duties; but an exception is made in this instance in
view of the fact that the question presented affects property of the
State that appears to be unsettled.
Press of work which would not admit of delay has prevented
earlier reply.
Truly yours,

Wr. E.

HAWKINS.

Assistant Attorney General

STATE OFFICERS-SUPERINTENDENT OF PUBLIC BUILDTN(R AND GROUNDS-NAVIGABLE STREAMRH-SAND
AND GRAVEL IN, ETC.
Superintendent

not autlorized to permit sand and gravel to be taken from
Colorado River Bed.

ATTORNEV GENERAL
Ts

DEPARTMENT.

AUSTIN, TEXAS, September 29, 1909.
Hon. 1'. C. )Day. Nulrjintendent Public Buildings and Grounds,
Capilol.
DEAR SiR: Careful eonsideration has been given to your letter of
20th inst.. which is as follows:
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"If authorized by law--(See Concurrent Resolution, Acts 1903,
First Called Session, p. 77)-I desire to make, with a private individuall without previous competitive bidding the following contract:
"The State to lease to said individual, for a term. of five years, the
bank and beach of the Colorado river from extreme low-water mark on
the south to the north line within' the present limits of the city of
Austin, and also the islands and sand bars in said river within said
limits; and also to give said individual and his assigns the authority
to take and dispose of as he or they should think fit, any and all sand
and gravel, mixed or unmixed, they may wish, from all or either said
bank or beach, said islands and sand bars and bed of the river, it
being the purpose of said individual to install a plant and pump sand
and gravel for commercial use, from the bed of the river, and he or
his heirs or assigns to pay the State for all such material whence ever
taken, at the rate of seven and one-half cents per cubic.yard, payable
monthly, in full of all rent for said permission, and compensation
for such material.
"In view of the above statement I should like to have the opinion
of your office in reply to the following questions:
"First: Is the said neothern bank and beach of the Colorado river
within the city of Austin such property of the State as I have authority
so to lease?
"Second: Are the said islands and sand bars within said limits,
such property of the State as I have the authority to lease?
"Third: Have I authority to allow such lessee to take and carry
away, for commercial use or otherwise, sand and gravel from said
bank and beach, islands and sand bars, and bed of the river or either
of them ?
" Fourth: Have I power, in case you should find that I am authorized to lease any of said premises, and allow the taking of such
sand and gravel, to make the contract therefor above indicated?"
The Concurrent Resolution to which you refer authorizes you to
lease not to exceed five years "any lots, parts of lots, or land belonging to the State situated in the city of Austin, subject to the approval
of the Governor, except the land once occupied by temporary
capitol.''
I have been unable to find any other legislative authority for you to
lease any land whatever.
I am of the opinion that the language of said Concurrent Resolution should not be construed as authorizing you to lease for any purpose any sand bar or beach of the Colorado river between low watermark and ordinary high water mark of said rixer, and am inclined to
believe that said language should not be construed as authorizing
You to lease for any purpose any island in said river.
The Colorado river within the corporate limits of the city of Austin
is a navigable stream.
De Merritt vs. Robison, Com'r. 116 S. W. Rep.. 796.
Roberts vs. Terrell, Com'r, 110 S. W. Rep.. 733.
I think it is clear that said Consurrent Resolution confers upon you
no authority whatever to permit any sand or gravel or mixed sand
and gravel to be removed from islands, sand bars or beaches of said
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river or from any lots or parts of lots or land belonging to the State
situated in the city of Austin.
If any portion of the bank of the Colorado river, which is embraced
in your inquiry, lies within said city and above ordinary high water
mark of said river and belongs to the State of Texas, you have authority under said Concurrent Resolution and with the approval of the
Governor to lease same for not more than five years, but not to permit waste thereon.
I find nothing in said Concurrent Resolution to authorize you to permit any ope to remove any sand or gravel from any lands whatever
belonging to the State of Texas, whether such lands be islands or sand
bars in the Colorado river or town lots or parts of town lots or other
lands.
Respectfully,
Wiar. E. HAwKIms.
Assistant Attorney General.

PUBLIC SCHOOL LANDS-CONSTRUCTION OF LAWS-VALIDATING SURVEYS.
In a revision of laws, the incorporation therein of a law enacted prior thereto is not a re-enactment of said statute, but simply a continuation of said

statute in force.

ATTOHNEY GENERAL 's DEPARTMENT.
o

TEXA.

AuSTIN, TEXAS, November 26, 1909.
Hion. J. H. Walker, Acting Commissioner of the General Land Office,
Austin, Texas.
DEAR SiR:

This Department is in receipt of your letter of recent

date, in which you state:
" The act of February 3, 1883, appears to have been brought forward
in the Revised Statutes of 1895, being Article 4265. Said article reads
as follows: 'Any and all public lands heretofore surveyed by railroads, corporation or any company, or any person in this State, for the
benefit of the public free schools of this State by virtue of any certificate, valid or invalid, void or voidable, be and the same are hereby
declared to be lands belonging to the public free schools of this State.'
"I would now like to be advised as to the effect of the bringing of
this act forward and adoption of the same in the Revised Statutes. In
other words, whether or not the adoption of this article has the effect

of validating surveys made for the benefit of the public free schools of
this State by virtue of valid or invalid. void or voidable certificates
where such eertificates were made after February 3, 1883, the date of
the orig.inal act, and before the adoptio of the Revised Statutes of
1895. "
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I am of the opinion that your question should be answered in the
negative. Section 10 of the Final Title of the Revised Statutes reads
as follows:
" That the provisions of the Revised Statutes, so far as they are substantially the same as the statutes of this State in force at the time
when the Revised Statutes shall go into effect, or of he common law. in
force in this State at said time, shall be construed as continuations
thereof, and not as new enactments of the same."
By the phrase "shall be construed as pontinuations thereof ", means
simply that the statute, as originally passed. is continued in force
with all its provisions, limitations, etc., and that no enlargement of
its original scope is intended.
The word "heretofore", as used in the act referred to relates to time
before the talking effect of said act and the adoption of it in the
Revised Statutesin no way changes its limitations.
See Adams vs. Railroad, 70 Texas, 270.
In Re Western Bank & Trust Co., 163 Federal, 714.
Moffett vs. Moffett, 67 Texas, 742; 4 S. W. Rep., 70.
McKenzie vs. Baker, 88 Texas, 669; 32 R. W. Rep., 1038.
Yours truly,
L. A. DALE,
Assistant Attorney General.

PU BLTC SCHOOL LA ND-MINERALS--MINERAL LAND.
Right to buy mineral land is reserved to prospector who files proper applica-

tion, etc.

ATTORNEY GENERAL'S DEPARTMENT.

STATE OF TEXAS.
AUSTIN, TEXAS, December 20, 1909.
Hon. J. II. Wal 1ker. ct ing Conmissioner of the Oeneral Land Office,
A tiTexras.
DEAR SIR: This Department is in receipt of your letter of the
18th inst., in which you state:
"On the 19th of April there was filed in this office application to
.prospect on unsurveyed lands under Article 3498j Revised Statutes.
Each application describes by metes and bounds a section of land.
These applications were accepted May 5th, and the land taken off
the market.
"Now come the applicants with applications to purchase this land
in 40, 80 and 320-acre tracts, and each has offered for filing field
notes for the section designated in his application to prospect, which
field notes were made by the county surveyor and are in proper
form.
"Our question is, can a sale be based on such survey: that is, by
virtue of his application to prospect or to purchase or should the

applicants be required to proceed under Section 8 of the act of 1905,

regulating the sale of unsurveyed school lands?
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" The land is situated in El Paso County and the applications
were filed with the county surveyor April 13, 1909, and in this office
on the 19th following."
In reply will say that the Mines and Mining Act passed in 1895
(See Acts of 1895, p. 197), provides for prospect fies on (and applications to purchase under such prospect files) lands containing the
baser minerals; and in Article 3448j, which is Section 10 of said act,
it is provided that "any person desiring to acquire any lands under
the provisions of this article shall have the right to prospect said
land for a period of twelve months before the making of any payment thereon, upon condition that said prospector shall file with the
proper surveyor his affidavit in writing setting forth that he has
vone upon the land in good faith with the intention of purchasing
same under the provisions of this article."
It is further provided in said article that, "and all of said lands
are reserved from sale or other disposition than under this title."
Article 3498n provides as follows:
"Whenever any application shall be made to buy or obtain title
to any of the lands embraced in Article 3498a, except where the
application is made under this title, the applicant shall make oath
that there is not, to the best of knowledge and belief, any of the minerals embraced in this title thereon, and when the Commissioner has
any doubt in relation to the matter, he shall forbear action until he is
satisfied. Any such sale or disposition of such lands shall be understood to be, with a reservation of the mineral thereon, to be subject to
location as herein provided."
I am of the opinion, therefore, that the Mines and Mining- Act referred to above governs the sale of all mineral bearing lands- and
an applicant to purchase any of the land described in Article 3498j
should purchase under said act; and that the sale of such lands to
him it in nowise governed by Section 8 of the Acts of 1905 regulating the sale of unsurveyed school lands. See Schendell vs. Rogan,
63 S. W. Rep., 1005: Colquitt-Ligner Mining Co. vs. Rogan. 95 Texas,
452. 68 S. W. Rep., 154-159.
Yoners very truly.
L. A. DALE.
Assistant Attorney General.

CONSTRUCTION OF LAW-SCHOOL LAND LAW.
Purchaser of, etc., must make settlement of within ninety days; only exception in case of death; this provision -mandatory.
ATTORNEY GENERAL's DEPARTMENT.
AuSTIN, TEXAS, December 30. 1909.
lion. J. II. Walker, Actinq Commissioner of the General Land Office,
Austin. Texas.
DEAR SmR: I am in receipt of your ihquiry of this date. which is
as follows:
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" Sectionl2, Blek A47, surveyed for the public school fund, and
situated in Andrews County, was awarded to Joseph Martin, August
4, 1909.
"The 90 days within which he had to make settlement expired
November 2nd, and the time within which -he had to file affidavit of
settlement expired December 2nd. It appears that he filed his affidavit of settlement November 19th, and states therein that he settled
upon said section on the 12th day of November, preceding.
"In explanation of his failure to settle before the 12th day of
November, he says that his child was too ill to permit his removal
from his former home in Plainview. Two letters from him on this
subject, together with certificate of the attending physician. are enclosed.
"Will you kindly advise this Department whether the requirements of law have been met in this case and whether the sale should
be allowed to stand. 7
"Please return enclosed letters and affidavits in your reply.
In reply I beg to say that in my opinion your statement shows
that the requirements of law have not been met in this case and that
the sale should not be allowed to stand. As I understand the statute.
it§ requirements relative to settlement within 90 days from date
of award are rigid and mandatory, the only exception being in case
of death of the purchaser, in which event the requirements concernmug settlement and. occupancy become no longer applicable to thal
purchase.
The facts in this case, as stated by you, are such as to arouse
sympathy for the purchaser, but that, of course,.can not affect the
operation of a statute which is clear and unambiguous in meaning.
The papers enclosed by you are herewith returned.
Yours trily,
WMr. E. ILwiss.
Assistant Attorney General.

PUBLIC SCHOOL LANDS-COUNTY SURVEYORS.
Commissioner can not legally sell to county surveyor public lands, whether
surveyed or unsurveyed. "Public lands" includes all public school lands

belonging to State.

ATTORNEY GENERAL'S DEPARTMENT.
AuSTIN, TEXAS, December 31, 1909.
Hon. J. T. Robison. Commissioner of the General Land Office,
Austin, Texas.
DEAR SIR: I have given careful consideration to the subject matter of the letter wherein inquiry is made on behalf of your Department as to the validity of sales of public school lands made to the
county surveyor of the county in which the lands lie, the awards
having been made without knowledge upon the part of the Commissioner of the General Land Office that the applicant was at the time
such county surveyor.
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I am of the opinion that all such awards are contrary to law and
should be cancelled by you as having been erroneously made.
Our Penal Code provides in Article 123:
"If any person who is an officer or clerk in the General Land
Office, or a district surveyor, or deputy district surveyor, or county
surveyor, or his 'deputy, shall directly or indirectly be concerned in
the purchase of any right, title or interest in his own name or in
the name of any other person or shall take or receive any fee or emolu.
ment for negotiating or transacting any business connected with the
duties of his office, other than the fees allowed by law, he shall be
fined in a sum not exceeding $500."
This statute has been in force for many years and indicates the
settled policy of the Legislature.
I am of the opinion that there is no merit in the contention of the
coubty surveyor in this instance to the effect that since 1883 the
provisions of said statute concerning county surveyors are applicable to only unsurveyed public domain. The term "public lands"
includes all public school lands belonging to the State.
Willis vs. Abbey, 27 Texas, 204.
Keith vs. Fountain, 3 Texas Civil Appeals, 391
Cotulla vs. Laxson, 60 Texas, 443.
State vs. Thompson, 64 Texas, 690.
The county attorney's letter is herewith returned.
Respectfully,
Wm. E. HAWKINS,
Assistant Attorney General.

PUBLIC SCIOOL LANDS: SETTLEMENT OF, ETC.-AFFIDAVIT, WHAT SAME MUST SHOW.
ATTORNEY GENERAL'S DEPARTMENT.
AuSTIN, TEXAs, December 31, 1909.
Hlon. J. T. Robison, Cornmnissioner of the General Land Office,
Austin, Texas.
I)EAR SmR: I have given careful consideration to the subject matter of the letter wherein inquiry is made on behalf of your Departuent, as to the legal effect of Revised Statutes, Article 3498j, relative
to affidavit required, and in reply beg to say:
In my opinion said statute requires that the applicat shall make
affidavit that he has himself already actually. gone upon the land in
good faith with the intention to purchase same under the provisions
of the statute.
In other words, the statutory affidavit can not belegally made
by an agent and must relate to what has alredy been done, rather
than to what such applicant or his agent intends to do.
Respectfully,
WM. E. HAWKINS,
Assistant Attorney General.
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CONSTRUCTION OF LAWS-SCHOOL LAND. LAW.
Purchaser is prohibited from selling any part of his land prior to one year
from date of award of home tract.
ATTORNEY GENERAL'S DEPARTMENT.
STATE OF TEXAS.

AUSTIN,

TEXAS, January 15,

1910.

Hon. J. T. Robison, Commissioner of the General Land Office,
Austin. Texas.
DEAR SiR: Your letter of the 5th inst., addressed to this Departmont, has been received. You state:
"Sections 86 and 80. Block 11, H. & G. N. Ry. Co., Pecos County,
were awarded to A. W. Long on June 23, 1909, the first as a home
and the second. as additional thereto.
"He desires to plat Section 80 as a townsite, contract for sale of
lots to be deeded when patent is issued or when he may have the right
1 convey and to patent the tract under the provisions of Article
421,Sk.Revised Satutes.
"Will you kindly advise whether Section 6d of the act of-1907,
regulating the sale of school land, applies in this case or whether
under the law Mr. Long has a right to proceed as indicated prior to
the expiration of one year from date of his award?"
The school land law of 1895 purports to be an independent Act of
the Legislature for the purpose of sale and lease of public free
school, asylum and other public lands. The first section of said act
reads as follows:
"Be it enacted by the Legislature of the State of Texas: That
all lands heretofore or hereafter surveyed and set apart for the benefit of the public free schools, the lunatic asylum, the blind asylum,
the deaf and dumb asylum and the orphan asylum, shall h sold and
leased under the provisions of this act."
Section 10 of said act. among other things, provides:
"Provided, that whenever a town shall be located and estahlished upon any land sold under this or any former act, the purchaser
or his vendee shall be permitted to pay the entire balance of principal and interest due the State upon such land and obtain a patent
therefor at any time, but no such payment shall be- permitted or
patent issued until such purchaser or owner of such land shall file
in the General Land Office a certified plat of 'such town, made by
a surveyor, which shall be accompanied by the affidavit of the owner
of such land, corroborated by the affidavit of five disinterested and
credible citizens of the county, to the effect that a town, giving its
name, has been located and established upon the land, and that there
has been erected therein, and is being occupied by bona fide citizens.
Iwenty business and twenty residence houses, or either, or both."
This is the only provision in the law authorizing the location of a
townsite on public school lands purchased from the State. The act
of 1895, with all its provisions, together with some supplemental
statutes passed in 1897. 1899 and 1900, remained in force until the
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19th day of April, 1901, at which time the act of 1901 became effective. Under the law as it existed prior to said date, applications for
the purchase of school lands were required to be filed in the office
of the Commissioner of the General Land Office and the one who
first filed his application for such purchase after the land came on
the market for sale was entitled to purchase. This, however, was
changed by the Act of April 19, 1901, so as to require all persons
desiring to purchase school lands to file their applications with the
clerk of the court of the county in which the land or a part thereof
is situated.
That the Legislature recognized this act as a separate act is made
clear by some of the provisions thereof. Section 3 of the act in
question prohibits the Commissioner of the General Land Office
from selling to the same party more than four sections of land. and
provides that applications to purchase land should also disclose the
prior lands purchased by the applicant from the State, if any, since
the taking effect of that act. This brings into existence a new era so
far as the purchase of school land from the State is concerned, and
after said date all applicants for the purchase of school land were
limited to four sections since the date of the taking effect of that act.
The Legislature of this State, by an act passed in 1903. (see Acts
1903, page 82), provided as follows:
"That any applicant who has, since the passage of the act of 1S87.
and prior to the act approved April 19, 1901, made application to
purchase any public free school or asylum lands which at the time
were under lease, but which lease had been assigned by the lessee to
an actual settler, or which had been abandoned or relinquished by
the lessee, and who in good faith made actual settlement as required
by law in the purchase of any of said lands, and who made first payment thereon, and executed his obligation for the balance of the purchase money and such lands have been awarded to such applicah 1.:
the Commissioner of the General Land Office under any of the acts
of 1887. 1895 and 1897, *

#

*

This may be taken as a legislative interpretation of the meaniiing
of the word "act" as applicable to the several acts of the Legislalwii:
on the subject of the purchase and sale of school lands and refers
to each of said acts of the Legislature as separate school land acts.
Section 10 of the act of 1895 has been brought down into the
statutes as Article 4218k, and while it is evident that some of the
provisions of said article are still in force and are applicable to
lands purchased under the several acts passed subsequent to the passage of said act of 1895, yet it seems clear that this particular provision providing for the location of townsites on school land has
no application to lands purchased under the Act of April 19, 1901.
and the several subsequent acts. The peculiar wording of the provision in question should be taken into consideration. It will be
noted that the exact language is, "whenever a town shall be located
and established upon any lands sold under this or any former act,"
and surely it can not be successfully maintained that our school
lands have been sold under the provisions of the Act of 1895 since,
the passage of the Act of April 19, 1901.
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Under the Act of 1895 applications to purchase were filed *in the
General Land Office and the application first filed after the land
was on the market for sale took the land; while, under the law of
April 19, 1901, all applications were required to be filed with the
clerk of the county court of the county wherein the land was situated.
In 1905, (see Acts 1905, page 167), the procedure was again changed,
and under said act all applications to purchase should be filed with
the Commissioner of the General Land Office through due course
of mail, and not by any one in person, in an envelope addressed to
the Commissioner of the General Land Office at Austin, Texas, and
when the land is to come on the market at some future date, the envelope shall have endorsed thereon, as follows: "Application to buy
1 c, Section .
, Block........, Grantee ......
.. , County .....
,
.. ," and provided when an envelope so en])ate on Market....
dorsed is received in the Land Office it shall be safely and securely
kept and preserved by the Commissioner or his Chief Clerk, without
being opened, until the day following the date endorsed thereon* as
to when the land comes on the market, and that one or both of them
shall begin at ten o'clock a. m., of the day following the date that
the land comes on the market to open the envelopes for inspection
of the applications and sales thereunder, and the one offering the
highest price for the land will be awarded same. In other words, the
land is sold to the highest bidder.
Again under the act of 1895, the applicant to purchase

must

have been an actual settler on the lands at the time of his application; while, under the Act of 1905 he may settle within 90 days after
he is awarded the land. Then, again, under the act of .1895, the purchaser was permitted to sell any lands immediately after he received
the award thereto; while under the existing law, the purchaser is
prohibited from selling any part of his land prior to one year after
the date of award of home tract, and prior to one year after date of
award of the first additional tract purchased to a formerly acquired
home, unless the required residence has sooner been completed. (See
Section 6d, of the act of August 10, 1907.)
Holding as we do that the provisions or Article 4218k of the
Revised Statutes have no application to lands purchased since-April
19, 1901, it becomes necessary for us to determine whether or not
.Section 6d of the act of August 10, 1907, repeals said provisions. It
is clear, however, that one purchasing under the act of 1907. on
condition of settlement, will not be permitted to sell any part of such
purchase prior to one year after date of award.
Yours truly,
L. A. DALE,
Assistant Attorney Genetal.
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CONSTRUCTION OF LAWS-SCHOOL LAND LAW-CORPORATIONS.
A corporation can not purchase school land, or be made substitute purpurchaser, etc.
ATTORNEY GENERAL'S DEPARTMENT.
STATE OF TEXAS.
AuSTIN, TEXAS, Jaduary 19, 1910.
lon. J. T. Robison, Commissioner of the General Land Office,
Austin, Texas.
DiA Sia: This 'Department is in receipt of your favor of the

5th of November 1909, in which' you state:

"This I)epartment has received transfers conveying 9 sections
of school land in Webb and La Salle counties to the Texas Land &
Livestock Co., together with substitute obligations executed by the
president and secretary of said company. Said sections were purchased under the act of April 15, 1905, occupancy thereon has been
completed and proper proof filed in this office. Inasmuch as there
exists some doubt as to whether corporations can purchase school
land I would thank you to advise me as to what course I should
pursue with reference to the filing of said transfers and making substitution thereof.
"In this connection I will further state that school land purchased

under the various laws are being transferred to corporations and
such transfer forwarded to this office for filing and substitution, and
I would thank you to give me your opinion as to the proper construction to be placed upon the various acts with reference to the
transfers of school land to corporations and the filing of such transfors in this office."
In reply thereto I beg to say that the act of April 8, 1889, (see
acts of 1880, pages 50-51), amended Sections 5, 8, 11, 13, 14, 15 and
22 of the act of 1887. Section 5 of the amended act reads as follows:
"When any portion of said land has been classified to the satisfaction of the Commissioner under the provisions of this act or
former laws, such land shall be subject to sale, but to actual settlers
only, and in quintities of not less than 80 acres and in multiples
thereof, nor more than one section containing 640 acres, more or
less; provided, that when there is a fraction less than 80 aeres of
any section left, such fraction may be sold; but lands classified as
purely pasture lands and without permanent water thereon may
be sold in quantities not to exceed four sections to the same settler;
and in no event shall sale be made to a corporation, either foreign
or domestic, and all sales to a settler shall be upon the express condition that any sale or transfer of such land to any corporation,
directly or indirectly, before patent is issued thereon, shall ipso
facto terminate the title of the purchaser or owner, and such land
shall be forfeited to the State without re-entry and become again a
part of the particular fund to which it formerly belonged."
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This act as amended was brought down into the Revised Civil
Statutes as Article 4287 and the effect of its incorporation in the
Revised Statutes is explained in Section .19 of the final title to the
Revised Statutes, which is as follows:
"That the provisions of the Revised Statutes so far as they are
substantially the same as the statutes of this State in force at the
time when the Revised Statutes shall go into effect, or .of the common
law in force in this State at said time, shall be construed as continuations thereof, and not as new enactments of the same."
And while-although Article 4287 does not apply to the sale of any
land made after the taking effect of the act of 1895, yet its adoption
by the codifiers and having been brought down into the Revised
Statutes makes it applicable to all sales made while it was in force.
Section 1 of the act of 1895 reads as follows:
'All lands heretofore or hereafter surveyed and set apart for
the benefit of the publie free sehools, Iie linatic asylum. tlie blinld
asylum, the leaf and dumb asylum, and the orphan asylum shall
be sold and leased under Ihe provisions of this chapter."
This section has been brought down into Sayles' Texas Civil
Statutes of 1897 as Artiele 4216b. From This section it will 1w ohserved that all sales made after the taking effect of the act of 1895
should be made under its provisions. Except certain lands mentioned in Section 26 of the act of 1895, all lands sold under, the provisions thereof are required to be sold on condition of settlement and
occupancy for three years. Section 26 is brought down into the
Revised Statutes as Article 4218y, and as amended by the. acts of
1897, reads as follows:
"The Commissioner of the General Land Office may withhold
from lease any agricultural lands necessary for the purpose of settlement, and no agricultural lands shall be leased, if, in the judgment of the Commissioner, they may be in innediate demand for
settlement, bilt such lands sliall be held for settlenent, and sold to
actual settlers only, under the provisions of this chapter; and all
sections and fractions of sections, in all counties-organized prior
tr thme first day of' Janmua ry, 1875, except ElIP aso, Presidio and Peeos
(oulities, whill se(tions are isolated an(d dtached from other ptublic
rlnds, may be sold to any purchaser, except to a corporation, without, actual settlement at one dollar per acre, upon the same terms as
other public lands are sold under the provisions of this chapter."
It can hardly be contended that corporations could purchase any
lands under the act 1895. Certainly they could not purchase any
lands requiring settlement and occupancy: and they, are exprossly
prohibited from purchasing detach.ed lands as mentioned in Article
4218y, supra; so that, under this act no lands could be purchased by
corporations.
The Twenty-sixth Legislature provided for the re-purchase by
any person, not a corporation, lands bought from the person, firm
or corporation who originally located such land and ipaid f'ull value
therefor without actual 'knowledge of any defect of title of said
lands prior to the institution of proceedings on the part of the State
to recover such lands and not having been, made a party to such suit,
etc., (see acts 1900, page 29), thus expressly prohibiting corporations from purchasing lands so conditioned as to their title.
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Article 2216y of the Revised Statutes as amended by the act of
1897 remained in full force and effect until the enactment of the
statute of April 19, 1901. By Section 7 of said act the Legislature
expressly provided that all detached lands should thereafter be sold
to actual settlers only on such terms and conditions as were then or
might thereafter be provided by law; so that, under this act, no
lands were sold without the condition of actual settlement and residence; and this being true, no corporation could purchase under
the provisions thereof.
Under the act of April 15, 1905, (see acts of 1905, page 167), certain scrap lands were permitted to be purchased without condition
of actual settlement and residence. The Legislature took occasion to'
expressly provide in Section 8 of said act that "when the land is
applied for and purchased under this section, without condition of
settlement and improvement, the, application to purchase shall otherwise conform to the requirements of application for surveyed land
except as to settlement and designation of home tract." It will
hardly be contended that a corporation can purchase under the conditions described.
By the act of 1907, Sections 5 and 6 of the act of 1905 were
amended, and Sections 6a, 6b, 6c, 6d, 6e, 6f and 6g were added. Section 6 a named certain counties as settlement counties and provided
that all of the surveyed school lands wholly or partly within the
counties named shall be sold on condition of settlement as provided
by this act and existing statutes, except tracts of 100 acres or less
shall be sold for cash. Thus it will be observed that in the majority
of cointies in the State settlement and resideice is not required. But
in Section 6e of this act it is expresly provided that "no corporation
shall purchase any land under the provisions of this act." In other
words. since some of the public lands were being placed on the market without condition of settlement and occupancy, the Legislature
expressly provided that no corporation could purchase. So, throughout the entire fabric of our school land law since the act of 1887,
there clearly appears an intention on the part of the several Legislatures of this State to prohibit a sale of any of our public lands
to a corporation for any purpote or under any circumstances or conditions whatsoever. In every instance where land could be purchased
without conditions of settlement and occupancy they have stipulated
that such land should not be sold to a corporation. While it is true
that since the passage of the act of .1895 there is no express provision
of the statutes prohibiting a qualified purchaser, purchasing direct
from the State, from transferring his land to a corporation; yet
when there were defects in the titles of certain lands the Legislature
provided that the owners and holders of said lands might re-purchase, excepting corporations only from such privilege. Article
4218k. Revised Statutes, among other things, provides:
"Purchasers may also sell their lands, or a part of the same, in
quantities of 40 acres or multiples thereof, at any time after the sale
is affected under this chapter, and in such cases the vendee, or any
subsequent vendee, or his Icirs or legatres, shall file his own obligation with the Commissioner of the General Land Office, together
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Nwith the duly authenticated conveyance or transfer, if any there be,
duly recorded in the county where the land lies or to which said
county may be attached for judicial purposes, together with his affidavit, in case three years' residence has not already been had upon said
land and proof made of that fact, stating that he desires to purchase
the land for a home and that he has in good faith settled thereon,
and that he has not acted in collusion with others for the purpose
of buying the land from any other person or corporation, and that
no oher person or corporation is interested in the purchase, save
himself, and thereupon the original obligation shall be surrendered
or cancelled or properly credited, as the case may be, and the vendee
shall become the purchaser direct from the State, and be subject to
all the obligations and penalties prescribed by this chapter, and the
original purchaser shall be absolved in whole or in part, as the case
may be, from further liability thereon."
. It will be observed that it is provided in this section that the vendee under the circumstances named therein shall become the purchaser direct from the State. Courts of this State have uniformly
construed this provision in the light of the vendee becoming, to all
intents and purposes, an original and direct purchaser from the
State. There is no other ample provision in the statutes for- the
transfer of public lands, and I hardly think that it can be successfully maintained that this article authorizes the transfer of such
lands to corporations.
In the case of Wurzbach vs. Burkett, 60 S. W. Rep., 590, Mr.
Justice Fly, speaking for the court, said:
"This is a contest, it will be noted, between two parties whose
applications have been rejected by the Commissioner of the Land
Office, and the grounds upon which Burkett contends that he should
have the land are that there was fraud and collusion between Wurzbach and Roth, whereby the former was to get the land for the latter,
and that Burkett has precedence over Wurzbach because he is an
actual settler. If the first ground could be available to defendant
in error there is nowhere evidence of any fraud or collusion; but if
there had been such evidence, we do not think a person buying land
under the law applying to detached land could have his title attacked because he may desire to let some one else have the benefit of
the purchase. (Referring here to the charge that Wurzbach was purchqsing for -Roth.)
'F The sale of such lands is inhibited as to none but a corporation.
Sayles' Civil Statutes, Article 4218y and amendment thereto in
General laws of 1899, page 235."
Aside from the question that the question of collusion could hardly
have been raised by Burkett because of the fact that such collusion,
if it existed, would have been a fraud upon the State and not upon
Burkett, the court in this case refused to consider a charge of collusion between Wurzbach And Roth on the ground that there was no
inhibition against the sale of lands in question to a minor; but it is
strongly intimated that had Wurzbach attempted to purchase these
lands for a corporation there would, have been some merit in the
charge of collusion.
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In Lufkin Land & Lumber Co. vs. Terrell, 100 S. W. Rep., 134,
the lumber company, a Missouri corporation, whic'h had acquired
the right to do business as such in the State of Texas, alleged in its
petition that it was organized for the purpose of buying timber and
timbered lands and manufacturing timber into lumber, and that it
had power under its charter to conduct such business; that on the
25th day of June, 1902, one Frost bought the timber on two sections
of timebered lands described in the pleadings, and that the proposed
relator was the owner of the rights so acquired. It was also alleged
in substance that the corporation made application to the Commissioner of the General Land Office to purchase the sections, and
among other things made affidavit required as a general rule of such
purchasers, except that the affidavit did not state- that they desired
to purchase the land and in good faith settle thereon. The Commissioner of the General Land Office rejected its applkations to purchase, and the Supreme Court in an opinion by Chief Justice Gaines,
in overruling motion to file petition for mandamus, among other
"Beside,, we think it may be said broadly that it was never intended that any land subject to classification as agricultural or grazing land should ever be sold to a corporation, either' directly or indirectly.
Just what the Supreme Court means by "directly or indirectly"
is not very clear. -No effort has been made by the lumber company
to piuricliase the binds in qu.t4ion exent on its direct applietion to .the
Commissioner of the General Land Office therefor; nor do I understand that they could have purchased from some one who had theretofore purchased direct from the State and had beconie the vendee
of such original purchaser under the provisions of Article 4218k.
Revised Statutes.
Chapier 1r , Title XXI Revised Statutes of 1895 is wholly on ibe
subject of perpetuities. Article 749a of said Chapter provides:
he permitted to acquire any land within this State by purchase, lease
or created, whose main purpose or business is the acquisition or
ownership of land by purchase, lease or otherwise, shall hereafter
or otherwise."
Article 749b provides that all private corporations whose main
purpose or business is the acquisition and ownership of lands should
within 15 years from the time said law took effect, make an actual
bona fide sale of all lInds or interest therein acquired before said
law became effective. Article 749c, among other things, provides
as follows:
"All private corporations authorized by the laws of Texas, as
provided in Article 642, to do business in'this State, whose main purpose is not the acquisition or ownership of lands, as mentioned in
the preceding Articles, which have, heretofore, or may, hereafter,
acquire by lease, purchase or otherwise, more land than is necessary
to enable them to carry on their business. shall. within 15 years
from the time this law takes effect. or the date said land may hereafter be acquired in good faith, sell and convey in fee simple all
lands so acquired and which are not necessary for the transaction of
their business."
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When the provisions of the statute last referred to are taken in
connection with the strict provisions noted in connection with the
put chase of the lands of the State, it can hardly be doubted that the
Legislatures of this State from the year of 1887 down to the present
time have evinced an intention in keeping with the language of
Chief Justice Gaines in Lufkin Land & Lumber Co vs. Terrell, supra,
wherein he states that it may be said broadly that it was never intended that any lands subject to classification as agricultural or grazing lands should ever be sold to corporations either directly or indirectly.
In the case of Moiund Oil Co vs. Terrell, 92 S. W. Rep., 451, the
oil company, as relator, sought by mandamus proceedings to require
the Commissioner of the General Land Office to reinstate the purchase of Hoskins and Hunter of certain lands described in its petition, which lands had been transferred to it but which had been
(ancelled for non-payment of interest. It will be noted, by careful
reading of the opinion delivered by Associate Justice Brown in this
case, that the oil company, upon the refusal of the Commissioner of.
the General Land Office to re-instate the sale of Hoskins and Hunter,
applied to purchase the lands on original applications as a purchase
direct from the State. Judge Brown holding that the lands being detached lands and situated in a county organized prior to the date
mentioned in Article 4218y, Revised Statutes of 1895, and the relator
being a corporation coming clearly within the inhibition mentioned
in said article, the Commissioner of the General Land Office had no
power to sell the oil company on such applications. The writ of
mandamus was awarded, however, requiring the Conimissioner to.
permit the Mound Oil Company to re-instate the purchase of IHoskins and Hunter. The oil company did not ask in its petition to be
substituted in the General Land Office as the vendee of Hoskins and
Hunter, but had they done so and the Supreme Court had awarded
the writ on such a request the court would have gone to the extent
of holding that a corporation, although not permitted to buy direct
from the State, may do so indirectly and may be substituted as a
vendee of an original purchaser under the provisions of Articlq
4218k, Revised Statutes. The exact question involved as to whether
or not you, as the Commisisoner of the Getneral Land Office. may necept transfers from original purchasers of school lands 'when made
to corporations, and file sailie in your office and give such corporations the benefit of such standing in your office as you give to any
vendee under the provisions of the said article has never been passed
upon by the courts of this State.
If a corporation is authorized to purchase land for certain purposes and no other. a deed executed to it by one having capacity to
convey will invest title in it, which title can be assailed, on the
ground that the purchase is ultra vires, only by the State. or by a,
shareholder, but not by the grantor. It is also a well established
rule of law that the inhibition against corporations purchasing lands
operate in such a way that, although the State might in a direet proceeding for that purpose have overthrown the title of the corporation and escheated the title to its own use, yet not having done so,
the corporation may in the meantime,, convey an indefeasible title-
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to another, of whatever estate in tte lands had been conveyed to or
acquired by it. Our statutes permit a corporation to take land for
debts, and it sometimes becomes very necessary that corporations
avail themselves of such privilege. In many instances in this State
national banks chartered under the National Bank Act have taken
lands for debt, and it may be reasonably assumed that this will be true
also as to State banks. In fact, this may become necessary with
every corporation doing business in this State. This being so, it
may become necessary for corporations to acquire school lands; that
is, in order to collect debts it may become necessary for corporations
to acquire these lands from one who had heretofore purchased direct
from the State. The acquisition of such lands in this manner, while
apparently a contravention of the statutes of the State prohibiting
a corporation from purchasing school lands, is, nevertheless, in my
opinion, a lawful acquisition. While this is true, however, it does
not necessarily follow that a corporation acquiring lands in such
manner will have the right to be substituted on the books of the
Land Office under the provisions of Article 4218k, Revised Statutes.
The Texas Land & Livestock Company being a corporation it is
my opinion that you should refuse to file the transfers referred to,
and you are so advised.
Yours very truly,
L. A. DALE,
Assistant Attorney General.

CONSTRUCTION OF LAWS-SCHOOL LAND LAW.
Where original purchaser lives upon home tract only one year, and transfers
it to another, both original and substitute purchasers having lived upon it
the required length of time, additional land may be patented at any time.
ATTORNEY GENERAL'S DEPARTMENT.
STATE OF TEXAS.
AuSTIN, TEXAS,

January 21, 1910.

Hov. J. T. Robison, Commissioner of the General Land Office,
A .stin, Texas.
DEAR SIR: Your letter of the 6th inst., addresesd to this Department, has been received: You state:
"October 18, 1897, J. T. Bryant purchased the S. % of Section
174, Certificate 37, Jno. H. Gibson, in -King County, as a home, and
on November 27, 1897, he purchased all of Section 152 as additional thereto. As shown by deed filed in this office January 28,
1898, he sold his home tract on January 22nd to M. T. Gardner and
the latter was duly substituted in this office.
"According to affidavits on file, and the admitted facts are, Bryant
lived on the S. 1/2 of Section 174 from the date of its purchase until
he sold it to said Gardner, and at the date of his sale he moved to his
additional land (Section 152) and resided thereon until August 16,
1901.
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"Will you kindly advise this Department whether the sale of the
home section in this case would operate as a forfeiture of the additional tract,-Section 152?"
In reply will say that it is the opinion of this Department that your
question should be answered in the negative. Article 4218f, Sayles'
Texas Civil Statutes of 1897, among other things, provides:
"And if he or his vendor has resided upon his home section for
three years, or when he or his vendor, or both together, shall have
resided upon it for three years, the additional lands purchased may
be patented at any time."
Article 4218k provides that purchasers may sell their lands or a
part of the same in quantities of 40 acres or multiples thereof, at
any time, after the sale is effected under this chapter, etc. There is
no provision of law authorizing the cancellation of the home tract
for failure on the part of the original purchaser thereof to occupy
same, if he has sold said home tract to another, and the new purchaser immediately moves on the land and takes up his residence
thereon, in good faith, as required by law:.
You are further advised, therefore, that in our opinion you should
not cancel the home tract in question, because of the sale of same
since the same was occupied for the full three years, as is contemplated by law.
Yours truly,
L. A. DALE,
Assistant Attorney General.

PUBLIC SCHOOL LAND-NAVIGABLE
MINERALS.

STREAMS-

A survey across a navigable stream is illegal; State has reserved title to channels and beds of all streams averaging thirty feet in width, and the Commissioner of the General Land Office hasn't power to sell same to individual for the purpose of taking minerals therefrom, or any other purpose.
-ATTORNEY GELNERAT's DEPARTMENT.

AusTIN. TEXAS. February 3, 1910.

Hon. J. T. Robison, Commissioner of the General Land Office
Austin, Texas.
DEAR SIR: We are in receipt of yours of January 28th. from
which I quote the following:
"An individual has filed application for mineral land, claiming
he has discovered, silver and gold on the land. His application for
the survey and field notes are in this office that is i,, -over tle

channel of the Colorado river somewhere near the darn nbove this
city and Mt. Bonnell. I would thank you to advise me whether
or not the channel of the river is subject to such files, and if I would
have authority to make a sale of the land as mineral land."
We presume the applicant claims his right to purchase under the
provisions of Title 71 of the -Revised Statutes of 1895, contending
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that the bed of the river is "public land" within- the meaning of
the statute.
Our Supreme Court has decided a similar question in the case of
De Meritt vs. Robison, 116 S. W. Rep., 796. In that case the relator
sought to purchase two tracts of land under the shallow waters of
San Jacinto bay, every portion of which was within the tide water
limits and under the obb and flow of the tides from the high seas
of the Gulf of Mexico; that at high tide the land is covered to a
depth of 18 inches but when the tide ebbs the land is uncovered.
The Supreme Court held that the relator had no right to purchase,
nor had the Commissioner power to sell the soil lying below the
line of ordinary tide; that "in contemplation of law it was not
land, but water".
It has been a settled policy established during the days of the
Republic of Texas, and adhered to by the Legislatures since, to
reserve for coinmon use the waters of the Gulf of Mexico within
the territorial jurisdiction of the State, all the lagoons, arms, inlets and bays thereof, as well as all the public rivers, bayous and
lakes of this State.
By the terms of the act of February 23, 1900, appropriating for
the public school fund the residue of the public domain of de State
it was expresly declared that "this act shall not have the effect to
ti ansfer to the school fund any of the lakes, bays and islands of
the Giulf of Mexico within the tide water limits, whether surveyed
or UnsurveveOd'.
Article 4147, Revised Stiatutes., prohibits the surveys of public
binds from ecossing navigable streams within this State, and defines
a unvigable stream to be all streams retaining an average width of
:30 fbet.
The Supreme Court has held that a survey extending across a
univull

st roam is illegal.

N. Y. & Texas Land Co. vs. Thompson, 83 Texas, 169.
Therefore it will be seen that the State has reserved title to the
lirnels ;nid beds of all streams averaging 30 feet in width. Undoiiitedly thQ effect of this litigation was to set apart the waters of
ti Lntlf and of undinhle streams to be specially dealt with in a
way if
from he cours" prescribed for the appropriation of
th4e

gre:

mass of 1he pnblie domain.

It h:1s he-n held in this State that general laws authorizing localionS oi entrie, upon and surveys of public lands or public domain,
or voarat hinds, do not apply to lands that have previously been
so appr'opri:ted. restved, svt aside or withdrawn.
Robeits vs. Terrell. 110 S. W. Rep., 735.
0nuiniage vs. Powell, 61 Texqs, 629.
Day Laud & Cattle Co. vs. State, 68 Texas, 526.
26 Amer. & Enz. Ency. Law, 222, 224.
We may find a concrete example of the exercise of such special
control in Article 2513, Chapter 90. Acts of the Twenty-ninth LegisInture, page 128.
Raid artiele provides as follows:
"All of the public rivers, bayous, lagoons, lakes, bays and inlets in
this tate. and all that part of the Gulf of Mexico within the juris-
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dietion of this State, together with their bcds and bottoms, and all
the products thereof shall be, continue and remain the property of
the State of Texas, except so far as their use shall be permitted by
the laws of this State."
The Legislature has exercised special control over such streams in
the past.
By examination of the special laws passed by the Twenty-second
Legislature, page 112, we find that the Legislature had under consideration the granting of certain rights affecting the identical river and
bed thereof at the precise spot where the applicant in the case now
under consideration desires to locate his claim. In the special act
referred to the Legislature conferred upon the city of Austin
through a special charter the power to construct and maintain a
reservoir of water in and about the channel of the Colorado river,
wilhin and without the city limits, "by erecting a dam across same."
The Thirty-first Legislature granted a new charter to the city of
Austin containing substantially the same provision, carrying with
it the right to overflow and submerge the entire channel of the river.
In view of the foregoing it logically follows that it is our opinion
that the applicant has no right to purchase the river bed, nor has
the Commissioner of the Land Offie any power to self same. The
Legislature alone has the power to authorize such a sale and until
such authority is granted, all such applications should be refused.
Yours very truly.
JEWEL P. LIGHTFOOT,
Attorney General.

COUTNTY SCTOOL LANDS, ROADWAY ACROSS, ETC.-COMISSIONERS COURT-LIMITATION.
Where road across county school land has been in constant use under the

authority of the commissioners court for a period of ten years, being

regularly worked by its authority, having hands apportioned to it,, held
under open adverse claim in possession for that leng-th of time, it becomes a public road by prescription.

ATTUHNEY GENERAL S I EJ'ARTMENT.
STATE OF TENXA.

AusTnx. TEXtS, February 10, 1910.

Hon. W. F. Fokes. Coutnti Judge. IRion Coun/y, Sherwood, Texas.
DEAR SIR: Your letter of the 1st has been rcecived. You state:
"Two leagues of the Tom Green County school lands are located
in Irion County. Texas. Since the organization of Irion' County, it
has been nving a road across this school land, and has been working
and controlling such road as a first or second class public road. There
was never any condemnation of the road nor any grant of land oreupied by the road from Tom Green County, and Irion County's right
to the road arises only from limitation, prescription, or long continued use thereof without contest or objection on the part of Tom
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Green County. Recently Tom Green County made an absolute lease
of its school lands to a certain party, and that party now claims the
right to ignore the road through the land and fence up the entire tract
upon the ground that Irion County has no legal right to any road
through it. In ordbr that the commisisoners court may intelligently
pass upon the question, will. you kindly answer the following questions and get your answer to me by the 14th inst:
"1. Can a right to a road over school lands of a county be acquired by limitation or prescription?
"2. If the foregoing question is answered in the negative (affirmative?), can an absolute lessee of the land from the county owning
it, fence up the road without rendering himself.liable to conviction
in a prosecution for obstructing a public road?
"3. The land being under absolute lease, if this county now purchases a right of way for a road from Tom Green County, would
this county have any right to open up the road without acquiring the
lessee's consent, or acquire his leasehold interest in the proposed
road bed?
"Our court has been advised by local attorneys that the principles
of limitation or prescription do not apply to county school lands
while owned by the county to which granted, and that the only way
in which we can legally acquire a road across the school lands is
by purchase otf the road bed from Tom Green County, and obtaining
at the same time the consent or leasehold rights to the land covered
by the road bed from the absolute lessee, but the court would appreeiate the advice directly from your Department."
We answer your first question in the affirmative. In the case of
Ward vs. The State, 60 S. W. Rep., 757, Ward was convicted of obstructing a public road. The road obstructed was known as the
"Anson and Roby road", was laid out in 1883, by order of the commissioners court, and worked since 1884 as a public road. The road
ran across what is known as the Harrison County school lands. The
order establishing the road failed to show that Harrison County
had been allowed or paid damages for the land taken, or- appeared
before the jury of view or had consented that the land should be
so taken. The majority of the court held that the road was legally
established. Judge Henderson, in a very able dissenting opinion,
holds that the order of the commissioners court was insufficient to
establish the road in that the owner of the land across which the
road was projected had no notice, nor did said owner, in anywise,
-ive its consent to the establishment of the road in question. Judge
Ienderson eites many authorities tending to support him in his conlention. and in order to legally condemn land for a public road the
owners or their agents must be notified in accordance with the
statute, which notice is claimed to be jurisdictional.
Judge Henderson, however, said:
"It does not ocenr to me that the questions heretofore discussed
control the result of this case, inasmuch as. in my view, the publie
has gained a prescriptive right to the road in question by having
liid it out and worked it from time to time, and having nsed and oc(upied it as a public road for a sufficient lime to gain a prescriptive
viebt theroto. The question then presents itself, what is a sufficient
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time to give thc public a prescriptive right to a highway? In Cunningham vs. San Saba County, (Texas Civil Appeals), 20 S. W. Rep..
941, on this subject the court uses the following language: 'As a
general rule, before a highway can be established by prescription,
it must appear that the general public have a claim of right, and
not by mere permission of the owner, under some definite way,
without interruption or substantial change for at least the longest
period of limitation prescribed by statute against an action for the
land; and many authorities hold that such use must be for at least
twenty years.' This use, it appears, must be so adverse as to put
the owner upon notice that an adverse right was asserted. See
Franklin Co. vs. Brooks, 68 Texas, 679; 5 S. W. Rep., 819. The
exercise of this right must not be merely permissive, but must .be in
some easement or highway. *

* *

I think a sound doctrine on this

proposition is in consonance with our statute of ten years' limitation
as to real estite which gives a right to the land by mere adverse
occupancy."
See Cunningham vs. San Saba County, 20 S. W. Rep., 941.
Frankllin County vs. Brooks, 68 Texas, 679; 53 S. W. Rep., 819.
Smith vs. State, 40 S. W. Rep., 736.
It is true that Judge Henderson's dissenting opinion is not the
opinion of the court in this case, and it is not cited as having any
judicial weight, but for the purpose of giving expression to the
views of this Department as to what. in our opinion, is the proper
construction of the law of prescriptive rights. I do not wish to be
understood, however, in holding as the opinion of this Department
that a period of ten years is sufficient. On this matter the authorities are at variance. In order for the ten years' statute of limita
tion to apply, the road claimed by prescription must have been
recognized by the connissioners court for the full ten years, which
road must have had overseers appointed by the court for the purpose of regularly working the same, hands must have been apportioned to it and the use and occupancy of the same must have been
so adverse to that of the ownership of the fee that it became an
adverse claim in possession.
All roads which have been laid out and established by authoritv
Revised Statutes.
of the commissioners court are public roads.
Article 4359; Worthington vs.-Wade, et al., 17 S. W. Rep., 520. A
road not originally established under the statute may become publie
by long continued use and adoption as such by the county.coinmissioners with the consent of the owner or by subscription. In this
State the mere acquieseense of the owner of uninclosed land in use
by the public of a road over it is not sufflicent evidence of dedication. Cunningham vs. San Saba County. 20 S. W. Rep.. 941: Ramthum vs. Halfman, 58 Texas, 551. See, also, Gilder vs. City of Brenham. 67 Texas. 346: 3 S. W. Rep., 309.
So that if the road in question has been in constant use under
the authority of the commissioners court for a period of ten years,
having been for that period of time under the supervision of the court
being regularly worked by its authority, having hands apportioned
to it, and been so held under an open and adverse claim in posses-
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sion for that length of time, it would seem to be a public road by
prescription.
On the other hand, if, without the express authority of the cominissioners court, its use began by the people through necessity and
came gradually into use and was thereafter recognized by the court,

but such open and adverse recognition has been for a less period
than ten years, it is our opinion that the doctrine of prescription does
not apply. See Race vs. State, 66 S. W. Rep., 560. It is also well

esablislied that the public does not acquire right to road by prescription
where a road established by the commisisoners court is different from
a road formerly used, since possession does not conform with the

claim of right. Hamilton County vs. Garrett, 62 Texas, 602. And
that where no claim has been made by the county or public to the exlusive use of land used as a road, and it does not appear that such use
was otherwise than permissive, no prescriptive right, as a public road
is acquired. See Cunnignham vs. San Saba County, supra. It also appears that a public road can not be established by prescription where
the land over which the road runs is unimproved or unoccupied prairie land; nor can long use of a second-class road apply as prescription
to a road of first class. See Llano County vs. Scott, 2 Texas Civil Appeals, 412, 21 S. W. Rep., 177. It is also well established that
such use must be continuous and uninterrupted on the part of the
county to avail under the doctrine of prescription.
Answering your second question, will say that the establishment
of the road in question must depend upon the facts in this particiilar ease, all of which not being before us, we are not prepared to
sax- as to whether or not the lessee of the land in question has the
rit-hi. to fence same.
Answering your third question, will say that the damages caused
by laying out a public road belonging primarily to the owners of
the land over which it passes, and a subsepuent lessee of the land
enclosing it between the order of establishing and the order of openin g up can not recover damages for injury to his enclosure or for
improvements rendered necessary to the use of the land occasioned
by 1ihe opening up of the road.

Dulaney vs: Nolan County, S5 Texas, 225; 20 S. W. Rep., 70.
But if the lessee's rights attached prior to the order establishing
the road, and he having in good faith enclosed the land before such
oi-der had been issued, would be entitled to damages for injury to
his enclosure.
Not having all the facts before us, we have attempted simply to
give you some general rules by which your court may determine its
rights in the premises, and you will, of course. apply the rules so
oiven to the facts as they exist.
-

Yours very truly,

L. A. DALE,
Assistant Attorney General.
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PUBLIC SCHOOL LANDS-PURCHASER-ACTUAL SE TTLER.
Where party applies for land as actual settler and it is awarded to him and
he fails to settle and file in the General Land Office his affidavit as required by law, this purchase or award should be counted against him
when he applies to buy other lands; he is not a qualified purchaser of
lands that will come on the market in future.
ATTORNEY GENERAL'S DEPARTMENT.
STATE OF TEXAS.
AusTIN, TEXAS. February 16, 1910.

Hon. J. T. Robison, Commissioner of the General Land Office
Austin, Texas.
DEAR SIR: Your letter of the 14th inst., has been received. You
state:
"This Department is confronted with the following facts, and
will ask your interpretation of the law thereon:
"One applies for land as an actual settler; he is the highest bidder; it is awarded to him; he fails to settle and file his affidavit in
this office as required by law.
"Question: Should the land so awarded to the applicant be counted
against him when he applies to buy other land?
"To put it differently: A has four or eight sections of landaccording to county-awarded to him, and he fails to settle on it
and file his affidavit in this Department as required by law. Is
he a qualified purchaser for other lands that will come on the market in the future?"
Section 3 of the act of April 19, 1901, (See Laws of 1901, page
294), among other things, provides as follovs:
" The Commissioner of the General Land Office is hereby prohibited from selling to the same party more than fQur sections of
land, and all applications to purchase land shall also disclose the
prior lands purchased by the application from the State, if any,
since the taking effect of this act. and the residence of the applicant at said time, and if it appears thegefrom or from the records
in the Land Office that said applicant has already purchased land
aggregatgin four sections since the taking effect of this act, his application shafl be rejected; provided, this shall not apply to sales made to
a purchaser and afterwards cancelled as invalid for some reason other
than abandonment and where the purchaser himself was not at fault."
This provision was enlarged by act approved April 15, 1903, by
the following language in Section 6 of that act. (See acts of 1905,
page 167)
"In the counties of Bandera, Brewster, Crockett, El Paso, Jeff
Davis, Loving, Pecos, Presirio, Sutton and Val Verde, one who has
not purchased one complement of land under this act or former law
prior to the filihg of his application, or applications may buy not to
exceed eight sections, of 640 acres each, more or less, or such part
thereof as will complete his complement under this act, including
the former purchase since April 19, 1901; * * #
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This section is amended by the act effective August 10, 1907, and
as amended reads as follows:
"One who has not purchased any land since April 19, 1901, may
purchase on condition of settlement, in the counties of Brewster,
Crockett, Edwards, El Paso, Jeff Davis, Kinney, Pecos Presidio, Sutton, Terrell and Val Verde not to exceed eight sections of 640 acres
each, more or less, which are wholly within said counties. Oie who
has heretofore or may hereafter purchase a complement as aforesaid,
shall not purchase any more. One who has purchased or may hereton, Terrell and Val Verde not to exceed eight sections of 640 acres
each, more or less, wholly or partly, within any county other than
those hereinabove named since said date, shall not purchase any
more on condition of settlement. One who has purchased less than
a complement as aforesaid may hereafter purchase in any county,
such number of sections as his lack of complement in the county of
the former purchase bears to a complement in the county of such
purchase. One who has heretofore purchased land on condition of
settlement, which lies partly within an eight section county and
partly within a four section county, shall be considered for the purpose of future purchase by him as having purchased in a four seetion county. Every additoinal survey applied for shall be situated
within five miles of the designated home tract, except the survey
on which the lessee, who may apply to buy out of his lease, may
have placed permanent and immovable improvements of the value
of *500, need not be within such radius.
No survey shall be sold
in any county except as a whole, notwithstanding it may be leased
in two or more parts."
The purposes of these provisions seem to us to have been mainly
to prevent one who had previously purchased a complement of land
from making a new settlement and purchasing again. (See Hazelwood vs. Rogan, 95 Texas. 295.) By the express provisions of Section 3 of the act of April 19, 1901, there is excepted out of the operation of this statute all sales made to purchasers and afterwards cancelled as invalid for some reason other than abondonment and where
the purchasers themselves were not at fault. We understand this
to be a very strong implication-in fact 'as strong as the English
language is capable of expressing an ideat-that the Legislature intended that one who had purchased four sections from the State
since April 19, 1901. the purchase being valid, but who permitted
same to forfeit through abandonment or from any fault of his, that
such purchase should be counted against him in any attempt afterwards made by him to purchase other land. Section 6e of the act
of August 10. 1907, among other things, provides as follows:
" One who has heretofore or who may hereafter purchase land out
of a lease or otherwise, on condition of settlement in the counties
named in section Ga of this act and fails to settle thereon within the required time, or fails to file in the required time, or fails to comply
with the law as to residence on the land, or executes a transfer contrary to the provisions of this act, except those stated in this act as
not Ieing void, he shall forfeit the lands and all payments made
thereon to the fund to which the land belongs, and when the Commissioner shall he suffleiently informed of the facts which operate
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as a forfeiture. he shall cancel the 1award or sale by noting the act
of forfeiture on the obligation and mail notice of that fact to the
proper county clerk. Such land shall not be subject to sale again
at a less price than the former sale price unless the Commissioner
shall have re-appraised the land at a less price after noting the act
of forfeiture."
It will be observed from the provisions quoted that there are four
grounds of forfeiture named therein: first, the failure on the part
of the purchaser to settle on the land purchased within the time
required by law: or, second, his failure to file in the Land Office his
affidavit-of settlement within the time required by law; or, third,
failure on his part to comply with the law as to residence on land:
or, fourth, a transfer by him of lands so purchased contrary to the
provisions of the act of 1907, except those stated therein as not
being void.
It will hardly be contended that if the purchaser should settle
on his land within the time allowed him by law for that purpose
and should file the required affidavit of settlement in the time and
manner required by law. and should reside upon the land as contemplated by the statute, but should execute a transfer contrary to the
provisions of said act, that he would have the right to purchas'
another full complement of land. Yet these four grounds of forfeiture are expressly placed on the same footing, and are given the
same degree of force and dignity. Besides. it is expressly stated
in the provisions quoted that when either of said grounds of forfeiture exist and the same has been called to the attention of the
Commissioner, he shall cancel the award or sale by noting the act
of- forfeiture on the obligation, and that when so cancelled the land
so purchased, together with all payments made thereon shall be forfeited to the fund to which the land belongs. Again, it will be note(
Ihat the Legislature expressly provided that such land, when forfeited. shall not be subject to sale again at a less price than the
former sale price unless the Commissioner shall have re-appraised
the land at a less price after noting the act of forfeiture.
We answer your first question in the affirmative: that is. that the
land so awarded to the applicant should be counted against him
when he applies for other land; and your second question in the
negative; that is, he is not a qualified purchaser for land that will

come on the market in the future.
Yours very truly.

L. A. DALE,
Assistant Attorney General.
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PUBLIC SCIOOL LAND-SETTLEMENT.
Law requires settlement to be made within ninety days, and a failure to do
so forfeits rights of purchaser to land.
ATTORNEY GENERAL'S DEPARTMENT.
STATE OF TEXAS.

AUSTIN, TEXAS, February 17, 1910.
Ilon. J. T. lIobison. Comnissioner of the General Land Office,
.1ustin TCxas.
DEAR SIR: Your letter of the 5th inst. has been received. You
state:

"Applieat ion to purchase Section 32. Block 59, public school land
May 14, 1909, by Herbert W. Aspin. Award was made May 29th same year. On the 30th
day of August, 1909. Mr. Aspin made an affidavit to the fact that
on the 25th day of August he intended to leave Fort Worth to go
and become a settler upon this land, he stating that he thought his
term of residence should begin on the 29th of August, when in fact
it should have been 90 days after the 29th of May. However, he
states in his affidavit that a few days prior to the 25th of August he
'ot sick, and grew worse. and on the 25th he called in a physician,
which resulted in his being placed in a sanitarium, and on the 26th
an operation for appendicitis was performed on him. It further appears from other affidavits filed here, that Mr. Aspin remained unable
to leave the care of the doctor until about the 1st of November, and
after he did get able to leave he proceeded to Reeves County, and
according to an affidavit filed in this office, he made settlement on
the land in good faith November 3rd, and so far as the information
we have g-oes, he is now livinir on the land.
"The question arises -as to whether or not the illness of Mr. Aspin
would, under a proper interpretation of the law, excuse his failure
to settle earlier or within the time required by law, and now permit
the sale to him of land."
It is our opinion that your (Iestion should be answered in the
in Reeves Couitv, was filed in this office on

ne-ative. There appears two grounds for forfeiture in this case:
first, the failure to settle in the time required by law: and. second.
a (onsequent failure to file the affidavit of settlement. Section 6 e of

the aet of August 10, 1907. among other things, provides that if one
purehasing land on condition of settlement fails to settle upon the
aoe within the time required or shall fail to file his affidavit of
settlement within the time and manner required. by law, that the
Commissioner of the General Land Office shall coneel the sale so
made and place the land again on the market. Cases may arise in
which such reqirements will work a hardship on purchasers of
school land, yet there are 90 days given in which to make settlement,
and sickles, at the last moment will hardly excuse a lack of complimnce with the plain provis.ion of the statute.
Yours truly,
L. A. DALE,
Assistant Attorney General
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CONSTRUCTION OF LAWS-SCHOOL LAND LAW
-PURCHASER.
Purchaser of school land, upon condition of settlement, may sell same after
expiration of one year. Award dated January 27, 1909, and sale made
January 27, 1910, not within inhibition of law.

ATTORNEY GENERAL'S DEPARTMENT.
AuSTIN, TEXAS, March 14, 1910.

Hon. J. T. Robison, Commissioner of the General Land Office,
Austin, Texas.
DEAR SIR: Your letter of the 1st inst.. has been received. You
state:

"A question regarding the computation of time under the provisions of Section 6d. acts of 1907, providing for the sale and lease
of school -lands, has arisen in this Department and I- would thank
you to render this Department an opinion upon the subject. The
statute reads:
"'One who hereafter buys land on condition of settlement shall
not sell any part of such purchase prior to one year after date of
award

*

* *

;' and the question is, whether the date of award is

to be included in computing the time. To get the question clearly
before you, I will state that a tract was awarded to a purchaser on
January 27, 1909, and that a deed executed by such purchaser on
the 27th day of January, 1910, has been filed in this office by the assignee, together with the latter's substitute application and o ligation.
"A rigid construction of the statute seems to bring this transfer
within its inhibition, but as such construction would bring about
the forfeiture of sale and as rights would be divested I would appreciate your advice in the matter. Several such cases are pending in
the Department. "
Forfeitures are not favored and a statute under the operation
of which a forfeiture is claimed will be most strictly construed
ag'ainst the one claiming the forfeiture.
.The best authorities hold that the word "after" may be construed to include or exclude the day of the act as will best serve
to carry out the intent of the Legislature, subserve public policy,
avoid forfeiture and validate a proceeding rather than annul same.
It will be noted that tie statutory inhibition is against the sale
of such lands prior to a year after the date of award, so that if a

tract of land was awarded to a purchaser on January 27, 1909. a
deed executed by such purchaser on the 27th day of January, 1910,
would not be prior to one.-year after the date of award, but was exeeuted at one year after date of award.

To illustrate:

A gives his

promissory note to B dated January 1, 1909, in which it is stated
"One year after date I promise to pay to the order of 13 $1000." If
ie paid this note on January 1, 1910, he would not pay it prior 'to
one year after date but at one year, after date. See Vorwerk vs.
Nolte. 24 Pac. Reporter, S40.
We conclude, therefore,. that the party making the transfer on
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January 27. 1910. of lands awarded to him on January 27. 1909.
had a right to do so under the statute in question and that such land
should not he forfeited.
Yours very truly,
L. A. DALE,
Assistant Attorney General.

('01'NTY SCHOOL LANDS-CO.1MISSIONERS COURT-SALE
OF BY AGENT.
Commissioners court hasn't the authority to contract to pay an agent for
the sale of its school lands out of the proceeds of sale, etc. May contract to pay him out of general revenue of county.
ATTORNEY GENERAL'S DEPARTMENT.
110n. Wml.
Texas.

AUSTIN. TEXAS, May 21. 1910.
Laekeq. Coutn ty Cormmisisoner, Irion Countiy, SlMimooi.

DEAR 8i: This Department is in receipt of your letter dated
Austin. Texas. May 20, 1910, in which you state:
"'As one of the county commissioners of Irion Countv, Texas. I
respectfully ask whether the commissioners coirt can contract with
n agent to sell the school lands of the county by agreeing to give
such avent all orer a specified figure that he may be able to sell said
lands for and allow him to retain such excess as his compensation
for offeting- such sale."
In reply. heg to say that it is the opinion of this Departmeni
that this question should be answered in the negative. The school lands
patent(d to the several counties of this State for county school purposes constitute a sacred trust fund, none of the proceeds of which
can he lawrfuly diverted from such fund. It is probably within the
power of the commissioners court to pay an agent a reasonable conpewIsation for effecting a sale of such lands, provided. however. such

compensation is provided for and paid out of the general revenue

of the county. The county is the trustee for its county school lands ill
ihe mnier and for the purposes declared in the Constitution. (Palo
Pinio County vs. Glano, 60 Texas, 251).
The county cominissioners have no power to convey part of school
inds in consideration for their location. (Pulliam vs. Runnels Co..
79 Texas. 369: 15 S. W. Rep., 277).
Uinder Constitution. Article 7, Section 6, and Revised Statutes of
1895. Sections 3902, 3905 and 4271, counties held to hold school
lands and proceeds therrof in trust and liable for any diversion therrof. (Board of School Trustees vs. Webb County, 64 S. W. Rep.. 486).
Where county cormmi ssioners convey school lands for services in subdividing whole tract in suit to recover from subsequent grantee, it
is not incumbent on county to pay defendant value of such services.
1)allas County vs. Club Land, etc., Company, 66 S. W. Rep., 294).
Yours very truly,
L. A. DALE,

-Assistant Attorney General.
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Commissioner not authorized to accept corporation as substitute purchaser,
etc.
ATTORNEY UI.ENERAL ,

DEPARTAI1ENT,

AUSTIN, TEXAS, July 18. 11910.
Ilon. J. '. Iobison, Commissioner of the General Land Office,
Aiustin, Texas.
)EAR SIR: We have your letter of the 12th inst.. inclosing copy
of letter from Mr. W. W. Hubbard of Barstow. Texas, relative, to the
request of the Barstow Irrigation Company to have transferred to
it certain school lands not yet patented. We note from -Mr. Hubbard's letter that he calls attention to Article 3131, Revised Statutes
of 1895. which provides among other things that incorporated irri,ation companies have the power to acquire lands by voluntary donation or purchase or in payment of stock or water rights. We do
not think this article authorizes your Department to accept the. Barstow irrigation Company as a substitute purchaser for school lands.
It. will be remembered that railroad corporations have had given
to them for many years all necessary right of way over State lands,
Yet in 1900 the Legislature thought it necessary to enact a law by
which the Commissioner of the General Land Office could sell to
railroads school lands for depot and terminal purposes. Under our
present laws an irrigation company has the right-of-way over State
lands. In this respect it stands on an equal footing with railroads
chartered under the laws of Texas. and if it was deemed necessary
by the Legislature to enact a statute to authorize the sale of school
lands to such railroads, surely it can hardly be contended that corporations for irrigation purposes can have the same right without
legislative enactment.
It appears from Mr. Hubbard's letter that the particular tract of
land desired to be transferred to the irrigation company is not needed
by the company either for right of way or storage purposes; conse(lquently Article 3131. Revised Statutes of 1895, authorizing irrigation
comupanies, to purchase lands under certain conditions, can hardly be
said to authorize a transfer of school lands to such corpo'ration. Trhis
Department must, therefore, hold that you should not make the transfer requested by the Barstow Trrigation Company.

Yours Very truly.
L. A. DALE.
Assistant Attorney General.
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PUBLIC SCHOOL LANDS.
Where applicant, under law of 1901, is awarded two sections of land in a
four-section county and two sections in an eight-section county, would
these purchases under the circumstances stated be a bar from further
purchase from the State?
ATTORNEY GENERAL'S DEPARTMENT.
AUSTIN, TEXAS, July 18, 1910.
lon. J. II. Walker, Acting Commissioner, General Land Office,
Austin, Texas.
DEAR SIR:

Your letter of the 14th inst., has been received and

carefully considered. You say:
"It appears from the records of this office that Durer Alston purchased under the act of 1901 two sections of land in Reeves County
and two in Pecos County, all of which he transferred before making
the purchases herein after mentioned. On the 9th day of September, 1907, he purchased from Seth Alston Sections 11, 3 and 15 in
Block 53, Reeves County and was substituted on the records of
this office on the 14th of the same month and year. These three
sections nfere purchased by Seth Alston May 2, 1907, on condition
of occuptincy, Section 11 being the base section. On the 30th of
September 1907, Durer Alston filed his application in this office to
purchase as additional to said No. 11 the S 1/2 and N. W. 1/4 of Seetion 2. same block, and this tract awarded to him on the 8th of
November following.
"It appears that Ewart Alston on the 2nd of May, 1907, purchased Sections 32 and 29, Block 53, Public School, El Paso County.
taking Section 32 as a home and that he transferred these lands to
Durer Alston December 24, 1907. Durer Alston filed the deed and
his applications and obligations taking the land on the same terms
and conditions as his vendor; that is to say, taking Section 32 as
a home and Section 29 as additional thereto and making affidavit
that he .was a settler in good faith on Section 32 on date of transfer
to him.
The said Durer Alston has filed in this office his proof of occupancy naming Section 11 as his home tract and the other lands above
described as additional thereto, setting up that he had taken 29 and
32 over as additional under the provisions of Section 6d of the act
of 1907. From his statement of the facts I am confident that an error
was made in drawing the papers pertaining to his substitution as
the assignee of Ewart Alston and the practice of the Department
has been to permit correction in such cases.
"The question upon which I desire you particularly to pass arises
under Section 6d of the act of 1907; would Durer Alston's former purchase be a bar to the purchase of Sections 29 and 32 from Ewart
Alston as additional to his home on No. 11 under the provisions of
Rection 6d, act of 1907, or any other law, if correction of his papers
can be made?"
From this statement it appears that Durer Alston had purchased
two sections of land in a four section county and two sections in an
eight section county, all prior to the taking effect of the act of
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April 15, 1903. Said act as amended by the act effective August 10,
1907 entitled Mr. Alston to buy one section more in a four section
county or two sections more in an eight section county. On the
30th of September, 1907, he filed his application in the General
Land Office to purchase as additional to Section 11, formerly purchased by him from Seth Alston, three-fourths of Section 2 Block
53, Reeves County, which being a four section county exhausted
his complement less one-fourth of a section for a four section
county or one-half section for an eight section county.
As to whether Mr. Alston is a qualified purchaser as the assignee
of Ewart Alston of Sections 32 and 29, Block 53, El Paso County,
depends upon whether he took said sections in compliance -with
section 6d of the act of 1907; that is to say, if he took same under
the conditions of the original purchase they would not be counted
against him, but if he took as the assignee of Ewart Alston as additional to his own designated home tract. (Section 11 purchased from
Seth Alston). then he would not be a qualified purchaser thereof,
said act providing that the total tracts so purchased by assignee
prior to the completion of residence of vendor, together with former
pirchase of assignee shall not exceed one complement of sections.
It appears by the proof of occupancy filed that Sections 29 and 32
were merely taken as additional to Section 11 and not on the same
terms and conditions incident to the purchase of Ewart Alston. This
being true he is not entitled to purchase said sections, and the transfer thereof having been made to him contrary to law, they are subject
to forfeiture, and you are so advised.
Yours very truly,
L. A. DALE,

Assistant Attorney G neral.
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OPINIONS WHICH HAVE TO DO WITH
RAILROADS.
(See also Anti-Pass Law.)
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GALVESTON CAUSEWAY-CONTRACT FOR CONSTRUCTION
OF-LONG-TIME LEASE.
Lease does not suspend power of alienation, therefore leases for long terms
are not in violation of law against perpetuities.
Contract must be ratified by Legislature; must be approved by Railroad Commission in order to insure validity of lease.

ATTORNEY GENERAL'S DEPARTMENT.
AuSTIN, TEXAS, January 6, 1909.

Hron. Allison Mayfield, Chairman Railroad Commission, Capitol.
DEAR SIR: I am in receipt of your letter of the 31st ultimo, enclosing copy of letter from Hon. George E. Mann, county judge of
Galveston County, and also copy of "Proposed Causeway Contract"
between the county of Galveston and the railway companies entering therein. You request my opinion as to whether or not this contract is in accordance with the laws of this State, and especially an
Act of the Thirtieth Legislature, Chapter' 26, Special Laws of the
Regular Session, pages 303-306; and if in accordance with the laws
of this State, whether or not it is incumbent upon the Railroad Commission to approve the same in order to insure the validity of the
lease.

Answering your first inquiry. I beg to advise that I have carefully
examined the Act of the Legislature above referred to, together with
the terms and provisions of the contract, and have reached the conelusion that the contract referred to is not in conflict with said act.
My attention has been specially directed to those provisions in the
contract.leasing to the steam railway companies and to the interurban electric railway company the right of way over and upon said
causeway for the term of nine hundred and ninty-nine years, and
the question has been raised as to whether such lease does not in
effect amount to a grant of the fee simple title to the steam and
electric railway companies., which the commissioners court have no
authority to grant under the act of the Legislature above referred

to.

My opinion is that the contract under consideration is not open

10 siwh objection. The act of the Legislature under consideration
does not contain any limitation upon the time for which the leases

authorized therein may be granted. Neith'er is there any such limitation found in the Constitution or the statutes of this State, and it is
well settled by the authorities that in the absence of special statutory
or constitutional provisions a lease may be made for any number of

years. In volume 18, American and English Encyclopaedia of Law,
(2nd Edition). at page 611, it is said that "Lord Coke states that
'by the ancient law of England for.many respects a man could not
have made a lease above forty years at the most, for then it wast said
that by long leases many were prejudiced and many times men
disinherited, but that ancient law is antiquated'. (Coke upon Littleton, 46a). Blackstone states that this ancient law. if it ever
existed, was not antiquated. and that terms for three hundred or
one thousand years were certainly in use in the time of Edward
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III, and probably of Edward I,, (2 Bl. Com. 142), and at present,
except by special statutory or constitutional provisions, there is certainly no limitation upon the time for which leases may be granted.
(Theobalds vs. Duffy, 9 Mod., 102; Denn vs. Barnard, 2 Cowp., 595).
A lease does not suspend the power of alienation, and therefore leases
for long terms are not in violation of the law against perpetuities."
Taylor, in his valuable work on Landlord and Tenant, announces
the same rule as follows:
"Terms are originally of short duration, and Lord Coke states
that, by the ancient law of England, they could not exceed an crdinary generation of forty years, for the reason that, if leases
could be made for a longer period, men might he disinherited. This
doctrine of common law, however, had become antiquated oven -in
his day, and soon after abolished altogether. There is now lo limitation to the extent of a term of years, either in England or the
United States."
(See Taylor's Landlord and Tenant, 8th Ed., Sction 73.)
In the case of Timothy Gay, Administrator, 3 Mass.. 419, the
Supreme Court of Massachusetts holds that lands held under a lease
for nine hundred and ninty-nine years is but a chattel interest.
In the case of Brewster vs. Hill, 1 New Hampshire, 330, it was
held that a leasehold interest in real estate for nine hundred and
ninety-nine years was personal property.
The two cases last above cited are not direet!y in point upon the
question involved herein. They do, however, contradict the theory
that a lease of real estate for a term of nine hundred and ninetynine years amounts to a conveyance in fee and not a lease. (See
also 4 Kent's Commentaries, 12th Editiofi, page 86: 2 Blackstone's
Commentaries, pages 143, 270 and 386).
It may be doubted whether all of the minor provisions of the above
vontract are in strict accordance with the laws ofP this State. However, the contract by its twenty-seventh article provides that it shall
he subject to the :ratification and approval of the Legislature of the
State of Texas, and my opinion is that when the Legislature has
ratified the contract that it will be in all respects valid.
Answering your second inquiry, I am of the opinion that the (ontract in question must be approved by the Railroad Commission in
order to insure the validity of the lease.
Section 2 of the act of the Legislature authorizing the construetion of the causeway is not entirely clear on this point, nor free
from ambiguity, but when read in connection with Section 3 of the
same act all obscurity is removed and the intention of the Legislature becomes manifest. Section 2, after authorizing the commnissioners court of Galveston County to lease the right of way over
said causeway to the city of Galveston for public utilities owned and
operated bY the said eity, and also to corporations for the construetion by such corporations of a railroad track or tracks, contains the
following provision:
"The said grant or lease of such right of way to be for such time
and on such terms and conditions as may be prescribed by said court
by the Railroad Commission of Texas."
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Upon reading the clause of the section above quoted it becomes
evident that there is something left out of it, and taken by itself
it is meaningless, but as above stated the meaning becomes clear
when read in connection with Section 3 of the same act which is,
in part, as follows:
"Any corporation or corporations contracting as provided in Seetion 2 of this act with said commissioners court for the right of
way over any part of said structure shall have the right to make and
enter into any contract or contracts with said commissioners court,
subject to the approval of the Railroad Commission of Texas for the
payment to the said county of Galveston, in said county, of all sums
of money thereunder

*

*

This section clearly provides that the lease contract to be entered
into between the county of Galveston and the steam and electric railway companies must he approved by the Railroad Commission.
Yours very truly.

R. V.

DAVIDSON,

Attorney General.

RAIllHOAl) (OMM lRION-FREIHlT RATE,.
Effect of decision of higher courts in case of Galveston Chamber of Commerce vs. Railroad Commission of Texas (115 S. W. Rep., 94), known
as Galveston-Houston differential, unon rates between points on line of
St. L., B. & M. Ry. and Galveston; and the effect of said decision upon
the making of rates by Railroad Commission between other points in
Texas and over other railroads.
ATTORNEY

GENERAL. 's

DEPARTMENT.

8T.\TE OF TEX.\S.
AuSTIN, TEXAS, January 21. 1909.
Hon. Allison MIayfield, Chairman Railroad Commission. Capitol.
DEAR SIR: We are in receipt of your inquiry of recent date con(erning the ease of Galveston Chamber of Commerce, et al. vs. the
Railroad Commission of Texas. Opinion delivered June 24. 1908,
by Court of Civil Appeals at Austin: Writ of error denied by
supreme Court.
You desire to know:
First: Whether the judgment of the court in that case leaves any
rates in effect between points along the St. Louis, Brownsville & Mexico Railway Company and the city of Galveston; and,
Rccond: The effect of said decision upon the making of rates by
the Railroad Commission between other points in Texas and over
other railroads.
As to your first inquiry, the decision of the court leaves it doubtful
whether the existing tariffs on freight between Galvestoh and points
on the St. Louis. Brownsville & Mexico Railroad Company and be-

tween points on said road and Galveston are annulled; but I am in-

elinleld to think that they are and that it will be necessary for the
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Commission to promulgate new tariffs upon all classes of freight
moving between said points over said road.
The order of the court as to " Commodity Tariff No. 10-A" is as
follows:
"It is further ordered and adjudged by the court that the order
made and promulgated by the said Railroad Commission of Texas.
on to wit: March 10, 1899, known as "Commodity Tariff No. 10-A".
whereby it fixed and established the freight rate which should be
charged by railroad companies for transporting wood between points
situated in the State of Texas, and whereby it proyided the freight
rate on wool between any point in Texas, and Galveston should be
7 cents per hundred pounds in excess of the freight rate applying
between Houston and such point, is as to plaintiffs and all persons
engAged, or who may be engaged, in shipping wool between any
point on the line of the said St. Louis, Brownsville & Mexico Railway Company and Galveston, unjust and unreasonable in so far a,
the said order requires that a freight rate between any such point
and Galveston shall be charged in excess by 7 cents per hundred
pounds over the freight rate applying between Houston and such
point, and that the said order of the Railroad Commission, of Texas
to the extent that the same is hereby adjudged to be unjust and unreasonable, is hereby set aside, vacated and held for naught."
The same order is made as to each of the other tariffs involved
in the suit. and the Commission is enjoined from enforcing any
such rates in so far as they are adjudged to be unjust and unreasonable, with the proviso that the Commission shall not be precluded
from enforcing such rates as were in force at ,the time' of the judgment, or might thereafter be adopted, whereby a less freight rate
might be required to be charged between Houston and any point
on the line of the St. Louis, Brownsville & Mexico Railway Company, which is connected with Houston by a single line of railwa\
or by two or more connecting lines of railway under the same management and control. That part of the judgment is as follows:
"It is further ordered, adjudged and decreed by the court that
the said Railroad Commission of Texas and said members thereof.
viz: the said Allison Mayfield. Leonidas J. Story and Oscar B. Colquitt. and their successors in office he and they are hereby enjoined
from in the future in any nanner enforcing or attempting to enforce
either of the said orders of the said Railroad Commission of Texas
in the respect in which the same is hereinbefore adjudged to be unjust and unreasonable, and that the said Railroad Commission of
Texas, and the said members thereof. and their sucessors in office
be and they are hereby enjoined from in the future making. promnlgating. enforcing or attempting to enforce any orders. rules, regulations or rates whereby the said Gulf, Colorado & Santa Fe Railway Company and the said St. Louis, Brownsville & Mexico Railway Company shall be required to charge any greater freight rate
fixed by either of the said orders of the said Railroad Commission of
fixed by either of the said orders of the said Railroad Commission
Texas between Galveston and any point on the line of said St. Louis.
Brownsville & Mexico Railway Company (with exception of points
along the line of said St. Louis, Brownsville & Mexico Railway
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Company from which a single line of railway extends to the city of
Houston or from which any two or more lines of connecting railways
under the same management and control extend to the city of Houston) then said railway companies shall be required to charge for
transporting the same article or thing between Houston and the same
point on the line of the said St. Louis, Brownsville & Mexico Railway Company.

"It is expressly provided that nothing in this decree is intended
to or shall preclude or prohibit the Railroad Commission of Texas,
or the said members thereof, or their successors in office, from enforcing such rules, regulations and rates as may be now in. force
or may be hereafter adopted or promulgated by the said Railroad
Commission of Texas, whereby a less freight rate is, or may be, required to be charged by railroads transporting any article of freight
between two points connected by a single line of railway or by two
or more lines of railway under the same management and control,
than is required to be charged for transporting the same article or
thing between two other points equally distant and in other respects
similarly situated, but not connected by a single line of railway or
by two or more lines of railway under the same management and
control."
The freight rate between Galveston and points on the St. Louis,
Brownsville & Mexico Railway Company was made by adding to
the rate between Houston and said points a certain arbitrary or
differential, and the court has held that the application of said arbitrary or differential is unjust, unreasonable and yoid, upon the
ground that the service rendered in transporting freight between
Houston and any point on said railroad (with exception of points
along the line of said road connected with Houston by a single line
Of railway or by two or more lines of railway under the same managemient and control) is in all respects a like service to the service rendered in transporting the same articles between Galveston and the
same points on the said St. Louis, Brownsville '& Mexico Railway
and the Commission is enjoined from enforcing a higher rate between Galveston and those points than between Houston and the
same points, except as to those points connected with Houston by
a single line of railway or by two or more lines of railway under
the same management and control.
Answering your second inquiry, I beg to advise that the judgment of the court in the case above referred to does not directly
affect any freight rates or tariffs in force, except those involved
in that suit. The Court of Civil Appeals, however, lays down some
broad propositions concerning rate making and the use of arbitrary and differentials, and as the decision indicates what the court
would hold in other cases coming within the rules announced, it
may he well to examine the opinion for the purpose of ascertaining
its scope. This, I understand, is what you ask for in your second
question.
The Court of Civil Appeals holds:
1. That the Railroad Commission is without power to fix any
rate or make any order which gives any undue or unreasonable preference or advantage to any person, company, firm, corporation or
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locality, and is without power to fix a different rate or charge for
like and contemporaneous services.
2. That the Commission is without power in the regulating and
fixing of rates to make discriminations for the purpose of offsetting natural and other advantages possessed by localities and individuals.
3. That in the application of freight rates, each locality is entitled to its natural advantages.
The decision of the court in this case does not require that the
same rates shall be charged for transporting freight between points
having water transportation as between other points in the State
equally distant but not having water transportation. On the contrary, however, the power to fix a less rate between such points is
expressly recognized. Consequently, what is known as the HoustonGalveston Differentials. and. which is nothing more or less than the
water rate between Houston and Galveston, is not condemned in all
eases, but I think under said decision it should be applied to all
shipments between those two points and also from all other points
in Texas to Galveston where a combination of such water rate and
the mileage rate is less than a through miledge rate would be. The
rule is practically universal, however, in rate making, that, after a
certain distance is reached-varying with different commodities-no
greater freight rate is charged, whatever the distance may be. and
in such cases, the differential or water rate should not be added to
the miximum mileage rate so as to make a higher rate between two
points having water transportation for a part of the distance than
between two other points equally distant, but without- water transportation. In other words, the water rate, or differential, should
be used when it is benefit to shippers but not when it is a burden.
To illustrate the point that I am making, let us take the tariff known
as the General Tariff of Class Rates 3-A involved in the Galveston
Chamber of Commerce ease above referred to. Under said tariff (the
analysis being with reference to point in Texas where the distance
from Galveston to Houston forms a part of the distance traversed)
we find, taking articles of the first class for an illustration, that the
freight'rate between Galveston and any point under 261 miles from
Galveston (211 miles from Houston)i is less than the mileage rate
for the same distance between other! points in common-point terriIory: at 261 miles the rate is the same as between other points equally
distant. and for all distances over 261 miles the rate is in excess of
the rate for the same distance between any other points equally
distant in common-point territory. Take a point 200 miles from
Galve4on, which would- be 150 miles from Houston. The rate to
Houston, (150 miles) is found from the table to be 58 cents. Add to
this the differential of 7 cents and we have 65 cents as the rate to
Galveston. which is less than the mileane rate for 200 miles, which is
found to be 70 cents. This is on account of water competition for
the 50 miles of the distance between Galveston and Houston and
the rate is therefore unobjectionable. But take a point 261 miles
from Galveston. whieh iwould be 211 miles from Houston. and the
rate for the 211 miles to Houston is found to be 75 cents, and add-
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ing to this the 7 cents differential, we have 80 cents for 261 miles,
which is exactly the same as any other 261 miles, between other
points and common-point territory. Here the effect of water competition has disappeared. This rate, I think, in the light of the
decision in the Galveston Chamber of Commerce case, and other
authorities, can not be sustained.
Now take a place 300 miles from Galveston, which is 250 miles
from Houston, and we find the rate to Houston to be 80 cents, and,
adding the 7 cents differential. we have 87 cents as the rate to
Galveston, which is 7 cents per hundred pounds in excess of the
rate between other points 300 miles apart in common-point territory.
Here water competition for 50 miles over the bayou has lost all bene-)
ficial effect and has actually become a burden to commerce. This,
rate is, I think, also invalid.
The illustrations above given hold good with the other tariffs
where the differential is applied-the distance within which wateicompetition reduces rates, the point at which its effect becomes
mutualized, and the distance at which it becomes a burden varying
witlf the different tariffs.
Having giv6n you what I think is the effect of the decision in the
Galveston Chamber of Commerce case, I will now refer briefly to
a few statutes and other authorities in line with said decision.
The second paragraph of Article 4574 of the Revised Statutes, relating to preferences and discriminations, reads as follows:
"It shall also be unjust discrimination for any such railroad to
make or give any undue or unreasonable preference or advantage
to any particular person, firm, corporation or locality, or to subject
any particular description of tariff to any undue or unreasonable
prejudice or disadvantage in any respect whatsoever."
"'This section was modeled after the first paragraph of Section 3
of the Interstate 'Comnerce Act, which reads as follows:
"That it shall be unlawful for any common carrier subject to
the provisions of this act to make or give any undue or unreasonable
preference or advantage to any particular person. company, firm,
corporation or locality, or any particular discription of traffic, in
any respect whatever, or to subject any particular person, company.
firm. corporation or locality, or any description of traffic, to any
undue or unreasonable prejudice or disadvantage in any rezpeet
whatsoever." Fed. Stat. Ann. Col. 3, p. 816.
The above section of the Interstate Commerce Act was modeled
after Section 2 of the English act of 1854. which. so far as it is
necessary to quote, reads as follows:
"* * * And no such company shall make or give any undue or
unreasonable preference or advantage to or in favor of any particular person or company, or any particular description of traffic. in
any respect whatsoever, nor shall any such company subject any particular person or company, or any particular description of traffic to
any undue or unreasonable prejudice or disadvantage. in any respect
whatsoever; * * *" Judson Int. Com. Section 173, p. 212.
"It will be noted that the provisions of the three statutes above
quoted are practically identical in effect, and almost identical in
terms. the only difference in the language worthy of note being that
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the act of Congress and the Texas act in express terms prohibit the
giving of- any undue or unreasonable preference or advantage to any
locality, while the English act, although having the same effect, does
not make such prohibition in the express terms embodied in the
American act.
In the case of Interstate Commerce Commission vs. B. & 0.
R. R. Co., 144 U. S., 300 (36 L. Edition, 706) the court, in an opinion
by Mr. Justice Brown, calls attention to the fact that Section 3, of
the Interstate Commerce Commission act was modeled after the
English act above quoted, and after calling attention to some differences in the acts, says: "But so far as related to the question of
undue preference, it may be presumed that Congress in adopting
the language of the English act had in mind the construction given
to those words by the English courts, and intended to incorporate
them into the statute," citing McDonald vs. Hovey, 110 U. S.. 619
(28 L. Edition, 269.)
On the second page of the opinion of this case, the court says:
"We agree, however, that the plaintiff in its contention that a charge
may be perfectly reasonable under Section 1 (of the Interstate Commerce act) and yet may create an unjust and unreasonable preference under Sections 2 and 3. As was said by Mr. Justice Blackburn, in Great Western Railroad Company vs. Sutton, L. R., 4
H. L., 226-239, when it is sought to show that the charge is extortionate as being contrary to the statutory application to charge
equally, it is immaterial whether the charge is reasonable or not- it
is enough to show that the company .carried for some other person
or class of persons at a lower charge during the period throughout
which the party complaining was charged more under the like circumstances. "
On the question of undue preferences and advantages, see also
Ranson vs. Eastern Counties R. Co., 1 C. B.. N. S., 437. and Oxdale,
vs. N. E. R. Co., 1 C. B., N. S., 454.
In American and English Encyclopedia of Law, Volume 17,
page 143, it is stated that "a carrier has no right to make rates so
as to overcome the natural advantages of one place over another, or so
as to build up one place or section at the :expense of another."
.
In Judson on Interstate Commerce, Section 184, page 226, the
writer says:
"The -Commissioner has repeatedly held that a town favorably
situated for trade, possessing natural advantages therefor, is entitled to the benefits in rates naturally arising from such location,"
and also says: "The law requires the regulation of railroad charges
according to the ascertained rig!hts of persons and places, and it is
not an agency for the regulation of trade by enabling shippers or
communities to do business by putting them on even terms with
rivals more remote from competitive territory," citing Eau Claire
Board of Trade vs. Chicago, M. & S. P. Ry. Co., 5 1-C, Rep., 293.
See also Moore on Carriers, page 923.
Yours very truly,
JAMES

D.

WALTHAL,

Assistant Attorney General.
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CORPORATIONS-RAILROAD COMPANY.
Texas & Pacific Coal Company would not have the right to guarantee the
bonds, nor the right to acquire the stock of a railroad company. A corporation without express statutory authority has no power to enter into
a contract as surety or guarantor and lend its credit to another corporation. The charter of a corporation is the measure of its powers.

A TTONEY

GENERAL'S DEPARTMENT.

AuSTIN, TEXAs, August 6, 1909.
lon. Alilison Mayfield. Chairman of thr Railroad Commission, Buildang.
DiAu Sim: We are in receipt of yours of the 30th ult., enclosing

a letter addressed to you by Edgar S. Marston, of New York, and
Vou ask us to give you an opinion upon the question submitted by

Mr. Marston. rhe question is as follows:
"Is there any State law or a ruling by the Commission, which
would prevent the formation of a railroad company with a capital

of $.......... and bonded indebtedness of $.......... and in consideration of the guarantee of the principal and interest of the bonds
by the Texas & Pacific Coal Company the stock of the railroad to be
issued to the coal company? If this is legal, I believe I will submit
the proposition to the stockholders of the coal company. I understand
the road would cost about $500.000 and as to the division of the
stock, as to the amount of bonds and stock, I understand the Commission would agree as long as the securities issued are not in excess of
what would be recommended by the engineer of the Commission."
There are several questions of law involved in the above inquiry.
At the outset I desire to call your attention to the statutes governing the incorporation of railroad companies.
.\rticle 4351 of the Revised Statutes provides:
-No railroad corporation shall be formed until stock to the amount
of $1000 for every mile of said road so intended to be built shall be
in
eoodfith suhscribed. amd 5 per cent of the amount subscribed
paid in to the directors of such proposed company."

Article 4350 of the Revised Statutes prohibits the formation 6f
railroad corporations
with less than ten incorporators who are
required to be subscribers to its capital stock.
The other legal questions involved in the inquiry are:
1. Whether the Texas & Pacific Coal Company would have the
riglit to guarantee the bonds of a railroad company; and,
2. Whether the said Texas & Pacific Coal Company would have
the right to acquire the stock of a railroad company?
Both of these questions must be answered in the negative.
Article 665 of the.Revised Statutes provides:
"No corporation created under the provisions of this title shall
employ its stock, means, assets or other property, directly or indireetly, for any other purpose whatever than to accomplish the
legitinate objccts of its creation.In Railway Company vs. Gentry, 69 Texas, 632, the Supreme
Court held that the provision of the statute just quoted is merely
declaratory of the common law by which corporations are strictly
confined in their powers to the limits and purposes for which created.
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Even if conceded that the statute above quoted is no more than
a reiteration of the common -law upon the subject, neverthcless the
fact that it was incorporated into the statute is evidence of an intense legislative purpose to restrict corporations to the objects for
which they are created.
First. As to the Power of a Corporation to Guarantee the Bonds of
Another:
It is no part of the ordinary business of the Texas & Pacific Coal
Company to undertake the payment of the debts of others, and
therefore without legislative authority in this behalf it would have
no power to enter into the engagement of a guarantee or endorsement of the bonds of a railway company.
See:
Bank of Genesee vs. Patchin Bank, 13 N. Y., 309.
Smead vs. Ry. Co., 11 Ind., 104.
Central Trust Co. vs. Ry. Co., 98 Federal, 666.
Jones on Corporate Bonds & Mortgages, Section 280. end authorities there cited.
In the case of Northside Ry. Co. vs. Northington, 88 Texas, 562,
the Supreme Court of this State held that a corporation formed for
the purpose. among others, of the purchase, subdivision and sale of
lands in cities, towns and villages. was without authority to extend
its credit to foster the interests of a street railway company.
In the above case the court says:
"Viewed in the light of the peculiar facts of the case it is apparent that the building up and settlement of the suburb tended to
increase the business of the street railway which connected that
suburb with the city of which it was the outgrowth. On the other
hand it is equally clear that the establishment of the street railway
trunded to promote the enterprise of the other corporation. It is also
'-lear that the establislunent and maintenance of the street railway
is not an object which was expressed in the articles of incorporation
of the city company, and that the building up of an addition to a
city is
is not a purpose expressed in the charter of the other corporation. That the success of the one enterprise tended to promote
the success of the other was not itself sufficient to authorize the one
corporation to aid the other, for the reason that the benefit which
was to aiccre was not the direct result of the means employed * * 1.
"The general law in force at the time this corporation was created
provided that a private corporation might be formed for the purpose, among others, of 'the purchase, subdivision and sale of 'lands
in cities. towns and villages'. Laws of 1885, p. 59 Ch. 61. We construe this to ive the power to purchase lands, and to lay them off
into streets, blocks and lots, and to sell them in subdivisions for the
purpose of profit. Many enterprises suggest themselves which might
be entered into by such a corporation, which would tend to promote
the success of the undertaking. , As a general rule, there is probably
none that would be better calculated to produce that effect then the
construction and maintenance of an ordinary railroad. But (an it
be said that such a corporation has the power to embark its capital
in such an enterprise? A limit must be laid down as to the implied
powers of a corporation: and. with reference to a company char-
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tered for a business purpose, we think the proper line of demareation is between those powers which are reasonably necessary to the
business, or which are-usually incident to its prosecution, and those
which are not."
Clark and Marshall on Corporations lay down the rule to be, that
in the absence of express statutory authority a corporation has no
power to enter into a contract as surety or guarantor, and thus lend
its credit to another crporation or person. The objection to such
contract, said Judge Taff, "is that it risks the funds of the company
in a different enterprise and business under the control of another
and different person or corporation, contrary to what its stockholders, its creditors and the State have the right from its charter
to expect".
The rule That a corporation has such power only as is conferred
by its charter, is based upon the ground that a corporation derives its powers as well as its existence from the State and not on
the ground that the exercise of the powers not so conferred is injurious to the corporation or its members. It follows, therefore, that
a corporation has no power to make contracts or engage in transactions which are foreign to the objects for which it was created,
merely because such contracts or transactions will be beneficial to it.
In Plymouth Ry. vs. Caldwell, 80 Amer. Decisions, 526, it was
decided that a railway company was not authorized by its charter
to maintain a canal.
In the case of Deaton Grocery Co. vs. International Harvester
Company, 105 S. W. Rep., 556, the Court of Civil Appeals of this
State quoted with approval the case of Timkinson vs. Railway, Law
Reports, 35 Chancery Division, 675, wherein it was held that a proposed subscription by the company to an institution known as the
Imperial Institute was not prevented from being ultra vires by the
facts that the establishment of the institute might benefit the company by causing an increase of passenger traffic over their line.
The charter of a corporation is the measure of its powers. It can
exercise only such powers as are conferred upon it, either in express
terms or by necessary implication in the law of its creation. (See
Noyes on Inter-Corporate Relations, 2 Edition, page 473.)
Reeond. As to the Right of a Corporation to Acquire the Stock of
Another:
In the above work the author says:
"A purchase of stock in another corporation involves a participation in a new and distinct enterprise. A corporation can make such
a purchase only when expressly authorized to do so by statute or
when the power can be implied as incidental to the powers specifically granted."
(Ree opinion of Chief Justice Marshall in Dartmouth College case.
4 Wheat. 636.)
In the case of De La Vergne Co. vs. German Savings Institute.
175 U. S..54, the Supreme court of the United States, says:
"But as the powers of corporations created by legislative act are
limited to such as the act expressly confers, and the enumeration of
these implies the exclusion of all others, it follows that, unless expres" perimission he given in do so. it is not within the general powers
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of a corporation to purchase the stock of other corporations for the
purpose of controlling their management."
See also:
First National Bank vs. National Exchange Bank, 92 U. S., 122.
Morawetz on Corporations, Section 431.
Thompson on corporations, Section 1102.
People vs. Chicago Gas Trust Co., 130 Ill., 26S.
Cal. Bank vs. Kennedy, 167 U. S., 362.
It follows from the foregoing that the Texas & Pacific Coal Company would neither have the authority to guarantee the bonds of a
railroad compnay to be built, nor to acquire the stock of such rail
road company.
I am returning you herewith the letter from Mr. Marston to you.
Yours very truly,
JAMES' D. WALTAL,
Assistant Attorney General.

('ORPORATIONS-FOREIGN.
It is not a violation of the laws of this State for agents to solicit subscriptions
to capital stock of foreign corporations which have not a permit to do
business in Texas.
ATTORNEY GENERAL'S DEPARTMENT.
AusTIN, TEXAS, August 9, 1909.

Hon. Thomas B. Love. Commissioner of Insurance and Banling,
Capitol.
DEAR SIR: InD your letter of the 7th inst., you ask whether or
not the sale of stock in a fire and life insurance company which is not
authorized to transact business within the State, through soliciting
agents, is in violation of the laws of this State, and also, whether the
sale of such stock, accepting the notes of purchasers in payment
therefor, is in violation of the laws of this State.
We answer this question in the negative. Section 155 of Chapter
16 of the acts of 1874 makes it unlawfuil for any person to act as the.
agent or otherwise in soliciting or receiving applications for insurance
of any kind whatever or in any manner to aid in the fransaction of
the business of any insurance company incorporated in this State or
out of it without first procuring a certificate of authority. etc.
Section 156 of the aet of 1875 provides a penalty against any person

transacting a business of any kind of insurance. either as agent, solicitor or broker, without obtaining a certificate of authority therefor.
Section 158 of the act of 1879 defines who ore agents and there
is no provision in said net defining an agent as one who solieiis subscriptions for stock in any insurance company.
Unless the terms "transacting business" shall cover the sale of
such stock. then it would not be a violation of law. even if the law itself did.not define who are insurance agents and merely provided
that such agents should be forbidden to transact business in the
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State of Texas in behalf of said companies, such prohibition would
be held to refer to the doing of some act or the performance of some
work for which the corporation was created.
In the case of Baird vs. Union Publishing Company, 71 Alabama,
62, the court, in construing what is meant by the terms " doing business", said:
"Receiving subscriptions to a newspaper or collecting the money
therefor, although the paper is published in another State and by a
corporation, is not doing business in this State within the meaning
of said Constitution. There must be a doing of some work or an exercise of some function for which the corporation was created to
bring the case within that clause. The doing of business means the
performance of acts which fall directly within the purview of their
corporate powers."
In a case decided by the Supreme Court of Kansas, 18 Kansas,
369, the identical question here submitted was passed upon by that
court. The statute of that State provided that "no insurance company, created by or under the laws of any other State or Territory,
shall directly or indirectly take risks or transact any business of insuraincc without obtaining a certificate of authority from the Auditor
of the State." It was admitted in this case that the plaintiff had
never taken out such certificate and that it was a foreign corporation.
he court in passing upon the question of whether or not a
subscription of stock taken by an agent of the company was transacting business of insut-ance, said:
"The plaintiff in error subscribed for stock in this company, paying part cash and gave his notes for the balance. The whole transaction took place in this State. Was the plaintiff in error liable on
these notes? Clearly so. The only prohibition of the statutes is on
'risks' and 'business of insurance', but stock subscriptions are neither,
at least not in legal parlance, though when taken in some corpora,
fions; there is a sense in which they may well be called 'risks'. (this
observation of the court may well apply in the subscription of
stock mentioned by you), but in legal phraseology they are as distinct as any transaction known to the law."
In the case of Payson vs. Withers, United States Circuit court. 5
Bliss ( t. .). 299 w n a case similar to the facts in the Kansas case,
except the law of Indiana, where the stock subscription was taken,
provided with reference to foreign corporations that the agents, before entering upon their duties of agency, should deposit a power.
of attorney or authority under which they acted with the county
clerk and also file authority of its board of directors authorizing
citizens of the State to maintain actions against them and authorizing service of process, and the section further provided that
foreign corporations should not enforce any contract made by its
agents before a compliance was made with these provisions. In this
case the defendant was a foreign corporation and had not complied
with the provisions of this act and sought to enforce a contract made
by its agent for the subscription of stock. In passing upon the question the court uses this language:
"'Now it is a question which lies at the threshold of the examination of this part of the case whether the act which was done by the
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agent of this corporation and the agreement which was entered into
by the defendant with that agent was such an act or agreement as
was contemplated by this law and which it intended to render inoperative unless the agent had complied with its conditions. I am
clearly of the opinion that it was not. Concede that a State would
have the power to prevent any of its citizens from subscribing within its own limits to the stock of a corporation of another State, it
would require a clear and explicit declaration that such a subscription should be null and void except upon the compliance with certain terms. This act relates to the usual business done by a corporation and by its agents, and does not refer to obtaining subscriptions
to its stock. The ordinary business done by the corporation in question here was an insurance business."
You are, therefore, respectfully advised that it is not a violation
of any of the laws of this State for agents to solicit subscriptions to the capital stock of- foreign corporations which have
not a permit to do business in Texas.
Yours very truly,

C. A.

LEDDY.

Assistant Attorney General.

RAILROADS-DISCRIMINATORY RATES-MAY GRANT REDUCED RATES TO STATE, COUNTY, CITY OR TOWN
GOVERNMENTS.
Railroad Commission is without authority to grant special rate to T. &
P. Ry. and connecting line on cement from Dallas to Eagle Ford.
Texas, for the purpose of being used only in the construction of Galveston causeway. Such rate should extend to all shipments of such commodity. to whomsoever made. over the same lines of road. Railroads
may grant reduced rates to State. county, city and town governments.
ATTORNEY GENERAL 'S DEPARTMENT.
STATE OF TEXAS.

AuSTIN, TExAs, August 26, 1909.

Hon. Allison Mayfield. Cha(irnwin Railroad Commission. Capilol.
DEAR SIR: The following letter to the Railroad Commission has
been referred to this Department with the request that we give you an
opinion thereon.
THE TEXAS & PACIFIC RAILWAY CO.
DALLAS,

TEXAS.

Aurlgist 18. 1909.

To the Hon ordble The Railroad Commission of Texas.
GENTLEMEN: With the permission of the Commission, we wtuld
like to protect rate of S cents per 100 pounds on cement, carloads,
minimum weight 60.000 pounds per car, from Harry's and Eagl
Ford, Texas, on the T. & P. Ry., to*Galveston. via Dallas and the T.
& B. V. Ry. This rate is for cement going into the construction of
the Causeway and is to apply only on shipments for that construe-
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tion work. Kindly make the authority, if granted, expire December
31, 1909.
Please consider the matter and advise as early as convenient.
Yours truly,
(Signed)
E. L. SARGENT,
(eneral Freight Agent, T. & P. Ry. Co.
The question involved is whether the railroad companies concerned
can, with the sanction of the Railroad Commission, legally put into
effect a special reduced rate on cement from Harry's and Eagle
Ford, Texas, to Galreston, to be used in the construction of the Galveston Causeway. It is our opinion that such a rate would be clearly
discriminatory and in violation of Chapter XLII of the the acts of
1907. Section 4 of this act provides:
"No company subject to the provisions of this act shall directly
or indirectly, by any special rate, rebate, drawback, or other device
or exchange, demand charge or collect or receive from any person,
firm, association of persons or corporation, a greater or less or different compensation for any service rendered or to be rendered,
in the transportation of passengers, property or messages than it
charges, demands, collects or receives from any other person, firm,
association of persons or corporation for doing for him, them or it,
a like service, if the transportation or transmission is a like kind of
traffic or service under substantially similar circumstances and conditions."
It was the purpose of the above section to enforce equality between shippers, and it prohibits any special rate or rebate or other
device by which two shippers shipping over the same line the same
distance under the same circumstances of carriage are compelled
to pay different prices therefor.
It is difficult to perceive that there would be any dissimilarity between the transportation of cement from Harry's and Eagle Ford to
Galveston to be used in the construction of the Causeway, and that
to be used for other purposes. See Wight vs. United States, 167 U.
S., 512.
To grant a special rate on cement to the contractors engaged in constructing the Galveston Causeway would clearly be a discrimination
between persons-a preferential rate-and is unlawful. The value,
coSt and risk of the same service is the same without regard to the
person for whom it is rendered. It might be that a carload of
cement from Harry's or Eagle Ford to Galveston would be consigned partly to the contractors constructing the Causeway and
partly to other contractors in Galveston engaged in other work, and
it would certainly be a discrimination against the latter to charge
them a higher rate than the former.
In the case of "In Be Alleged Unlawful Charges for Transportation of Coal," decided by the Interstate Commerce Commission and
reported in 4th I. C. R., 157, the railroads entering NashVille attempted to give to the manufacturing industries at that place a
lower rate on coal than they charged the public generally. But the
Interstate Commerce Commission held the rate unlawful as being
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a discrimination in favor of the manufacturers and against the
consuming public. The above case is very similar to the one we are
now considering.
It is true that Section 2 of the act of 1907, from which we have
already quoted, provides that nothing therein shall be construed as
to prohibit railroad companies from making special rates under, special conditions when authority is first obtained from the Railroad Commission. We do not think, however, that this section has any bearing upon the question under consideration. It can not be so construed as to make a special condition the fact that the cement is for
the use of the contractors constructing the Causeway. What the
Legislature meant was that railway companies might, with the sanction of the Commission, put in a special rate under special conditions, but to be open to the public generally or that portion of it
desiring to take advantage of such rate.
There is another provision of the statute which would have a bearing upon the question under consideration were the county of
Galveston or the city of Galveston constructing the causeway. Section 5 of Article 4574 provides that railroad companies may grant
reduced rates for handling freight for the State or any county,
city or tovn government. We do not understand, however, that Galve'ton'County in constructing the Causeway or that it would.derive
a benefit from reduced rates on material going into its construction.
As we understand it, the Causeway is being built under contract
by private contractor.
Yours very truly,
JAS.

D.

WALTHAL,

Assistant Attolrney General.

COMMISSION>ERS COURT-RAILROAD RIGHT-OF-WAY-UNINCORPORATED TOWNS, RIGHT TO THE USE OF
STREETS AND ALLEYS OF. ETC.
Commissioners court can not deny railway right to construct track along
the streets of an unincorporated town, but railway is liable to abutting
owners for damages. Legislature has fixed right of railway companies
to construct track along the streets, highways, water courses, turn-.
pikes, etc.
ATTORNEY GENERAL'S DEPARTMENT.
STATE OF TEXAS.
AUSTIN. TEXAS, February 17. 1910.
Hon. C. J. Hinson. County Judge, Groteton, Texas.
DEAR SIR: We are in receipt of yours of the 15th in which you state

that by the unanimous request of the commissioners court, they desire
the opinion of this Department upon the following question:
"Has the commissioners court of a county in this State the power
under the law to grant to a railroad company the rizht to build and
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operate a railroad along a street in an incorporated town when the
abutting property owners strenuously object thereto?"
You are respectfully advised that Article 4426, Revised Statutes,
confers upon railroad companies the right "to construct its road
across, along or upon any stream of water, watercourse, strect, highway, plank road, turnpike or canal which the route of said railway
company shall intersect or touch," etc.
It, therefore, seems that the Legislature has fixed the rights of railroad companies.
The law-making power has in specific terms granted the right to
such companies to construct their lines upon the streets, highways
or public roads of this State. But the company will be liable for
any damages to the abutting property owners, caused by the exercise of the right.
There is no statute, of which we are aware, that gives to the commissioners court the specific authority to grant to a railroad company a right-of-way over public roads. The Legislature has granted
the authority directly, but the commissioners court has been given
authority to lay out, establish, change and discontinue public roads
and highways. (Section 3, Article 1537, Revised Statutes.)
By virtue of the general control over public roads given by law
to the commissioners court, we think the court would have the power
to direct the company, as to the place upon the road it should construct its line and further direct the method of construction so as
not to render the road unfit for public use as a highway. They
can direct the company as to repairs to the road and exercise general
supervision and control over such road as may be provided by law.
If the railroad company files an application with the court indicating its desire to use any portion of any public road for a rightof-way for its line, it would be proper for the court to enter such
orders as may be necessary, in the exercise of its general powers
of managemnt or control, as hereinfore stated but the court should
not undertake by any order to affect the rights or remedies of any
abutting property owners, as to any damage which he may suffer
by reason of such use.
It has been the uniform construction of this Department that the
commissioners court has the same control over the streets and
alleys of unincorporated cities or towns as it has over public roads
in rural districts. but in the matter of allowing the use of such highways to railroad companies, the Legislature has dealt directly upon
that subject in the act above quoted from, and the control of the
court does not extend to the right to refuse or grant a power which
the Legislature has granted. To hold otherwise would be to declare that
the commissioners court, a creature of the Legislature, would be
clothed with a power to deny a right which its creator had granted.
It, therefore, follows that it is our opinion that it is unnecedsary
that the court enter any order granting the company any right to
use any such street or road; but it should enter such orders as it
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may deem necessary to safeguard the public from all the inconveni-

ences possible and use all its lawful powers to minimize the damage
to property owners if such highways are so used.
Yours very truly,
JEWEL P. LIGrrFOOT,
Attorney General.

RAILROADS-SWITCHES-TRES PALACIOS SPUR.
Railway, company required to furnish freight and passenger service on its
lines, but not on spur track. When railway company constructs switch
for accommodation of freighters, required to furnish sufficient number of cars for transportation of freight therefrom when requested
to do so.
ATTORNEY GENERAL S DEPARTMENT.
AuSTIN, TEXAs, March 30, 1910.
Hon. William D. Williams, Railroad Commissioner, Building.
DEAR SIR:

Yoi have submitted to the Attorney General the ques-

tion as to whether or not the Railroad Commission has authority
under the law to require the St. Louis, Brownsville & Mexico Railway Company to furnish to the public freight and passenger service
over the line constructed by it between Buckeye, a station on its
main line of railway, and the plant of the Tres Palacios Rice and Irrigation Company, a distance of about nine milos. said tract einMg
known as the Tres Palacios Spur.
In answering your inquiry the question to be

determined

is,

whether the track under consideration is a "branch line" within the
meaning of the statutes. or merely a spur or switch track. If it
is a "branch line" then the railway company is clearly required
under the statutes to furnish freight and passenger service to the
public without discrimination; but, if on the other hand the track
in question can only be regarded as a spur or switch. then we think
the railway company can not be required to operate passenger trains
over said track. nor freight trains, except for switching purposes.

The track in question was constructed under a contract between the
railway company and the rice company and in said contract it is
designated as a "private spur track". Under the contract the rice

company was required to do all necessary clearing, grubbing and grading of the right-of-way and to construct its own warehouse and
store rooms for the accommodation of its freight at its own cost.
The railway company was required to furnish all necessary material,
including rails, ties, trestling, switching fixtures, etc., and construct
said spur at its own-cost, the track to become the property of the railway company upon completion. The rice company obligated itself
to deliver for transportation all freight and tonnage owned and controlled by it and originating on its plantations to the railway company at its ware house and to pay to the railway company a switching charge of $10 per loaded car. It was provided in said contract
that no regular freight service was contemplated or agreed to and
that no passenger service of any kind was to be furnished. It also
contains this further provision:
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"It is expressly understood and agreed that the said railway company only agrees to run its regular main line freight trains over said
private spur track for the purpose of handling the freight business
contemplated and to do necessary switching."
The contract above referred to only provided for the construction
of four and one-half miles of track and subsequently it was extended
four and one-half miles under an agreement substantially like the one
which we have been considering.
In March 1907, the rice company and the railway company applied
to the Commission to have it approve the above contract. The Commission refused to approve this contract on the ground, as it appears
from the endorsements made on the papers, that the railway company
could not own- and operate a swith and limit its service to one party
only, and upon the further ground that the proposed rate.for service
was excessive.
Afterward in April 1907, the railway company made application
to the Railroad Commission showing that it then had in course of
construction the switch or spur track mentioned extending from Buckeye four and one-half miles to the pumping station of the rice company and asking that a switching charge of $10 per car for transporting freight over said spur be authorized by the Commission, which
spur track it was stated was being constructed for the purpose of
handling freight to and from the plant and between said plant and
the main line of the railway company at Buckeye. In said application it was further stated that the railway company did not contemplate the operation of regular trains, or to carry passengers over the
switch or spur tiack and that the only service contemplated to be
rendered was the transportation of freight for said rice company
between Buckeye and the company's plant, which transportation was
alleged not to be a part of the carriage of freight by the railway company as a common carrier. Acting upon this application the Railtoad Commission on April 9, 1907, issued its circular No. 2577, authorizing a charge of $10 per car for carload shipments of freight
between Buckeye and the plant of the rice company.
Again in September, 1908, the railway company applied to the Commission, stating that it had constructed the switch or spur track
above described and that it proposed to extend said spur track for
a distance of approximately five miles from the pumping station in
order to more efficiently handle the tonnage of the Tres Palacios
Rice and Irrigation Company, and asking the Commission to modify
its former order so as to authorize a switching charge of $15 per
ear on such freight as might be transported over such swith or spur
traek. Acting upon this application the Commission issued on September 17. 1908. its circular No. 2896, granting authority for the
charge of $15 per car for .the transportation of carload shipments
of freight between Buckeye and the plant of the rice company.
The track in question was not built under any amendment of the
charter of the railway company. authorizing the construction of a
branch line. nor was it llnilt under any order of the Railroad Commission passed in purstiance of Chapter 68, Acts of the Twentyoichth Legislature. giving the Railroad Commission authority to re-
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quire railroads to build sidings and spur tracks. In this connection
we call your attention to the case of Railroad Commission vs. St.
Louis Southwestern Railway Company of Texas, 80 S. W. Rep.,
103; same case, decision by Supreme Court, 98 Texas, 67. In this
case the- Supreme Court held that the act of 1903 above referred to
was not intended to require railway companies to build switches
and spur tracks away from their lines to accommodate individual
interests. There are no stations on said spur track. None have been
designated by the railway company and filed with the Railway Commission.
We do not believe that Article 4494 of the Revised Statutes, asamended by the First Called Session of the Twenty-eighth Legislature, has any application. This article imposes upon railway companies the duty to start and run their cars for the transportation of
passengers and property at regular times to be fixed by public notice
and to furnish sufficient accommodations for the transportation of
all passengers and property. Neither do we believe that the provisions of Article 4580 of the Revised Statutes, as amended by the
Act of the Twenty-eighth Legislature, page 183, have any application. Under this act it is made the duty of the Commissioners to
see that upon every railroad and branch of same carrying passengers for hire in this State shall be run at least one train a day upon
which passengers shall be hauled. My opinion is that the track in
question is not a branch line within the meaning of the statute, but
merely a switch or spur track and that the Commission is without
authority to require the railway company to furnish to the public
regular freight and passenger service.
I call your attention, however, to Article 4522 of the Revised
Statutes, which provides that whel a railroad company constructs
a switch on its road for the accommodation of freighters, it shall be
bound to furnsh a sufficient number of cars for the transportation
of freight therefrom when requested to do so. I think this statute
applies to the line of road in question and that the Commission has
authority to require compliance therewith.
Yours very truly.
.JA\ES D. WALTnAL.
Assistant Attorney General.

LABOR-RAILROADS-CARSHEDS.
Railroads required to erect and maintain car sheds for the protection of
employes in inclement weather.
ATTORNEY GENERAL'S DEPARTMENT.
AuSTIN. TEXAS, April 8, 1910.
Hon. Joseph S. Myers, Commissioner of Labor, Capitol.
DEAR SIR: We .have your letter of March 12, 1910, which is as
follows:
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"Chapter 53 of the Acts of the Thirty-first Legislature, known as
the Carshed Law, provides as follows:
'Railroads-Requiring Sheds to Protect Employes From Inclement weather.
'Section 1. It shall be unlawful for any railroad company, corporation, association, or receiver or other person, onming, controlling
or operating any line of railroad in the State of Texas, to build, construct or repair railroad cars equipment in the State without first
erecting and maintaining at every division terminal or other point
where five men or more, not including car inspectors, are regularly
employed on such repair work, a shed over a sufficient portion of its
tracks used for such repair work, so as to provide that all men regularly employed in the construction and repair of the cars, trucks or
other railroad equipment shall be sheltered from rain and other inclement weather.
" 'The provisions of this act shall not apply at points where less
than five men, not including car inspectors, are regularly employed
in the repair service. nor at division terminals, or other points where
it is necessary to make light repairs on cars, nor to cars loaded with
time or perishable freight, nor to cars when trains are being held
for the movement of such cars.
" 'Section 2. Any railroad company or officer or agent thereof,
or any other person, who shall violate the provisions of this act, by failing or refusing to comply with its provisions, shall be deemed guilty
of a misdemeanor, and upon conviction shall be fined in any sum
not less than $30 nor more than $100, and each days' failure or refusal
to comply with the provisions of this act shall be considered a separate
offense.

" 'Section 3. This act shall take effect and be in force on and
after December 1, 1909.'
"I am submitting herewith a photograph of the carshed constructed with the view of complying with the requirements of this
statute by the Fort Worth & Denver Railroad Company at Fort
Worth, Texas, and I respectfully request your opinion in writing
as to whether or not the same complies with the requirements of the
statute referred to."
The photograph submitted by you with said letter shows the shed
in question to be covered on the top. but -entirely open at each end
and open on each side from the ground to within a short distance
of the roof. We are informed that the shed is about 18 feet high,
about 200 feet long, and about 25 feet wide, and that the distance
on the sides from the ground to the side coverings is more than 10
feet.
You are advised that such a shed is not in compliance with the
law quoted by you. It is apparent that it will not be sufficient to
shelter and protect men working thereunder from drifting rain,
from drifting sleet, from snow or from blizzards, and all these come
within the meaning of the term "inclement weather", as used in
said act. The word "inclement" is defined by Webster's International Dictionary as follows:
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"Physically severe or harsh (generally restricted to the elements
or weather) ; rough; boisterous; stormy; rigorusly cold, etc.; as,
inclement weather."
Yours very truly,
R. M. ROWLAND,

Assistant Attorney General.,

RAILROADS-RAILROAD 'COMMISSION-DISCRIMINATIONS
-ADVANCING FREIGHT CHARGES, DRAWBACKS, ETC.
Railroad Commission has power to prevent advancement of freight charges,
etc.
ATTORNEY GENERAL'S DEPARTMENT.

AuSTIN, TEXAS, May 9, 1910.

Hon. William D. Williams, Railroad Commissioner, Capitol.
DEAR SIR: We have your recent letter in which you say:
"There prevails in some 6f the trade centers of Texas a practice in
the transportation of freight, the legality of which I am inclined to
question, which I wish to submit to you for your opinion.
"For the sake of illustrating this practice, we will suppose a car
loaded with agricultural implements to have been shipped from Chieago, Ill., to Dallas, Texas, or to any other city in the State. The car
arrived at its destination and is delivered to the consignee, who unloads
the contents into his warehouse and pays all freight charges. Later,
it may be ouly a day, or it may be weeks, or even months, the consignee sells certain of these implements to a merchant, say at Ennis,
and ships the same to this merchant by the H. & T.. C. Ry. He weighs
the implements sold to the Ennis merchant and ealculates what portion of the freight he paid on the entire original car ought to be
borne by the implements which he is now re-shipping to Ennis, and
the sum so determine is paid to him by the railway company, which
intends to and ordiidarily does collect this sum, with freight added,
from the Ennis merchant.
"This practice is called 'advancing charges,' but it differs obviously from advancements ordinarily made upon interchanged business between connecting lines of railway, where the advances made are
of charges which have accrued in the course of the very movement
then in progress and still uncompleted. and where payments are made
not to the owner or consignor of the commodity, but to the first in
order of several lines of railway over which the shipment must move
to its destination.
"It may be assumed that the advancing of these proportions of
charges earned in former and completed movements is of value to the
second shipper, since it is stated in communications to this Commission that the effect of the practice is to take away business from localities and shippers which are not favored and to give the same to more
fortunate cities and individuals.
"The advancement is not made in the course of transportation,
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but before transportation begins. It is not warranted by necessity,
but is a loan made without interest by the railroad to the shipper.
and an understanding on the part of the railroad that it will collect the amount of the loan from t;he consignee at destination. The
freight rate is fixed by the Commission for transportation only, but
for this rate the railroad undertakes not merely the transportation,
but the collection also and advances the money without interest. The
amount of the loan is fixed at such a sum as the shipper can convince the railroad agent that the former has already paid in the
way of transportation, charges on the thing which is being shipped.
Advances can be given or denied, or made large or small, at the discretion of the agent. I have doubted if such a transaction may not
be a rebate 6r a drawback, and if it will not result in preferences to
individuals and localities.
"The question submitted is whether the practice is prohibited by
law."
We have not sooner replied to your letter for the reason that it
has been with great difficulty that we have reached a satisfactory
opinion in reference to the questions above stated.
An exhaustive investigation has failed to reveal any authority,
deciding the precise question submitted.
The same question was submitted to Hon. Martin A. Knapps,
Chairman of the Interstate Commerce Commission, and while he
did not undertake to decide the question for the Commission, he expressed it as his individual views that, the practice was obviously
improper because of the opportunity it affords to discriminate between shippers.
We have a statute in this State prohibiting discrimination between
shippers. Article 4574, Revised Statutes, provides in part as follows:
"If any railroad subject hereto, directly or indirectly, or by any
special rate, drawback or other device, shall charge, demand, collect
or receive from any person, firm or corporation a greater or less compensation for any services rendered or to be rendered by it than it
charges, demands, collects or receives from any other person, firm
or corporation for doing a like and contemporaneous service, such
railroad shall be deemed guilty of unjust discrimination, which is
hereby prohibited.
"It shall also be an unjust discrimination for any such railroad
to make or give any undue or unreasonable preference or advantage
to any particular person, company, firm, corporation or locality, or
to subject any particular description of traffic to any undue or unreasonable prejudice, delay or disadvantage in any respect whatso-

ever."
Unless the railroad companies extended the privileges of advancing charges to all shippers at every point within this State, covering
every character of commodities, it would result in such undue and
unreasonable preference or advantage to the favored shippers as to
make the transaction an unjust discrimination within the meaning
of the above quoted statute.
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The Railroad Commission of Texas is, vested with power, and the
law makes it the duty of the Commission "to adopt all necessary
rates, charges and regulations to govern and regulate railroad freight
and passenger traffic, the power to correct abuses and prevent unjust discrimination."
I am advised that the Railroad Commission has issued its order
prohibiting the practice by the railroads of advancing these charges.
We are of the opinion that the law. clearly vests such power in the
Commission and should the railroads indulge in such practice in
violation of such order, their act in so doing would be unlawful.
If the Commission is of the opinion that the practice of advancing
freight charges may result in discrimination, or become an abuse, it
clearly has the power to prohibit it by its order, and the law makes
it its duty to do so.
Yours very truly,
JEWEL

P. INGHTFOOT,

Attorney General.
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OPINIONS ON THE VARIOUS SUBJECTS
OF TAXATION.
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O'CIPATION TAXES-CANVASSER FOR, AND DEALER
IN LIGHTNING RODS.
Where orders solicited and given by parties within this State for lightning
rods, and such orders sent direct to factory outside of the State and by
the factory furnished direct to the consumer, it is interstate business.
and not subject to occupation tax.
"Dealer" and "canvasser" discussed.
ATTORNEY

GENERAL s DEPARTMENT.

AuSTIN, TEXAS, August 12, 1909.
Hion. J. W. McDonald, State Revenue Agent, Capitol.

DEAR SIR:

Your letter of the 9th inst., seeks a construction by

this Department on Subdivision 35 of Article 5049 Revised Statutes.
which reads as follows:
"Subdivision 35, Lightning Rods:
"From every person, firm or association of persons dealing in light-

ning rods, an annual tax of $36 to the State and $18 as county tax
to the county in which such business is carried on upon every
person canvassing for the sale of lightning rods, an annual tax of
$100 and $50 as county tax in each county in which such canvassing
is done."
The question as to when the canvasser for the sale of lightning
rods is protected by the Interstate Commerce clause of the United
States Constitution can be better presented by quoting a portion of
the opinion of the Court of Criminal Appeals in the case of Tolbnit
vs. State. 44 Southwestern 1091. wherein the court says:
"The evidence shows that the appellant was representing Cole
Bros., who reside in Greencastle. Putnam County, Indiana, and who
carried on their business at that place. Cole Bros., have not and
nevetr have had a place of business within the limits of the State of
Texas, and appellant is their agent or representative soliciting orders
for the placing of lightning rods on houses in Grayson County :
and when the orders are secured they are sent to the place of business of Cole Bros.. at Greencastle, Indiana. Lightning rods were
then made in obedience to said orders, shipped to Texas. and wheii
required to do so. appellant assisted in placing these rods at places
desired by purelpasers. For this he collected the money for the
sale or took notes as the case might be. Without going into an
discussion of the matter further than heretofore, we hold that the
eonviction was erroneous. This seems under the decisions of the
Supreme Court of the United States, to be a tax upon iterstate
Commeree."
This quotation is a complete answer to the first paragraph of your

letter.

If. however, a foreign corporation establishes a warehous-

in this State in whieh it carries in stock lightning rods. and when
their solicitors or canvassers take orders for such lightning rods.

the orders being forwarded to the warehouse within this State and
filled from there, then and in that event such canvassers would nol
be protected by the Interstate Commerce clause of the Constitution
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and would be subject to pay the tax provided in the subdivision
above quoted.
A "person canvassing" within the meaning of this act is one who
travels from place to place to solicit for and receive orders for-lightning rods.
A "dealer" within the meaning of the foregoing article is one who
buys to sell again the articles in which he deals. If the party who
manages and keeps a warehouse within this State for a foreign
manufacturing-concern buys the lightning rods located in such warehouse from the factory and then sells them in this State either directly from his warehouse or through canvassers. he would be a dealer
within the meaning of the statutes. But if he is merely acting as the
agent of the manufacturing concern in managing this warehouse-and
(elivers and fills orders in behalf of such concern. either directly or
1hrough canvassers, he would not be a dealer within the sense that
would render him liable for the tax provided in the above section.
The Court of Criminal Appeals, in the case of Egan vs. State, reported in 68 S. W. Rep., 273. in passing upon the question as to what
eonstitutes a dealer. says:
"Mr. Bouvier. in his Law Dictionary, says: 'A dealer in the common ieceptation and. therefore, the legal meaning of the word, is
not one who buys to keep or makes to sell but one who buys to sell
weain.'
Our Legislature does not undertake to define the term
'dealer'. therefore, we are relegated to our statutes which says that
where words and terms are used without being specially defined they
shall be taken in their ordinary aecepta tion-in other words. in the
meaning commonly understood.
"The Waco Ice & Refrigerating Company was a manufacturer of
iWe and sold its product in wholesale and retail quantities. This,
it seems to us, comprehended the entire scope of its business. We do
not believe that under Subdivision 52 of Article 5049. under which
1hi indictment was brought. appellant was liable as a dealer."
You are further advised that where a person is liable for the tax
as a dealer or as a person canvassing that he must pay the State
md county taxes in each county in which he engages as a dealer or
i eanvasser.

I believe this fullv answers the question smlmitted by .vou.
Yours very truly.

C. A. LEDDY.
Assistant Attorney General.

GRORR RECEIPTS OCCI'PATTON T\X-CONSTFTCTION
LAWR-WITOLERALE LIQUOR DEALER.

OF

Occunation faxes prescribed are applicable to only the business of wholesale dealer in or wholesale distributor of spirituous, vinous or malt
liquors, 'taxes to be measured by gross receipts from such wholesale
business only; required to report and pay tax on both cash and credit
sales; ilot required to pay tax on sales made to another wholesale

dealer.
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ATTORNEY GENERAL'S DEPARTMENT.

AuSTIN, TEXAS, April 20, 1909.
Capt. W. J. McDonald, State Revenue Agent, Austin, Texas.
DEAR SIR: We are in receipt of your letter, in which you request
of this Department an opinion upon the following questions which
arise under Chapter 18, page 479 et seq., of the General Laws of the
Thirtieth Legislature First Special Session, prescribing occupation
taxes measured by gross receipts, which questions we answer, seriatim, as shown below, namely:
First: "Is a wholesale liquor dealer, who also sells by retail,
subject to the gross receipt taxes on all his sales, wholesale and re-

tail? "

The caption of said statute declares it to be "An Act providing
for the levy and collection of an occupation tax upon individuals,
companies, 'corporations and associations pursuing any of the occupations, viz: * * * wholesale distributors and wholesale dealers in
spirituous, vinous or malt liquors, or medicated bitters capable of
producing intoxication, and defining wholesale distributors and
dealers;

*

*

*

the business of owning, controlling, managing or

operating any terminal railway company or terminal railway * *
etc.
Section 11 of said act is as follows:
"Each and every individual company, corporation or association
created by the laws of this State or any other State, who shall engage in his own name or in the name of others, or in the name of
its representatives or agents in.this State in the business of a wholesale dealer or wholesale distributor of spirituous, vinous , or malt
liquors or medicated bitters capable of producing int6xication, shall
on or before the first day of July, 1907, and quarterly thereafter.
make a report to the Comptroller of Public Accounts, under oath of
the individual, or of the president, treasurer or superintendent of
such company, corporation or association, showing the gross amount
collected and uncollected from any and all sales made within this
State of any of said articles during the quarter next preceding. Said
individuals, companies, corporations and associations, at the time
of making said report shall pay to the Treasurer of the State of
Texas. an occupation tax for the quarter. beginning on said date.
equal to one half of one per cent of said gross receipts from said
sale as shown by said report.
'A wholesale dealer or distributor, within the meaning of this
section, is any individual, company, association or corporation selling any of the articles hereinbefore mentioned either in his own or
in the name of others or in the name of its representatives or agents
to retail dealers, or who deliver on consignment to their agents for
retail."
From the foregoing it is evident that the occupation taxes so prescribed are applicable to only the business of a wholesale dealer in
or a wholesale distribltor of spirituous, vinous or malt liquors, or
medicated bitters capable of producing intoxication, and that such
taxes are to be measured by the gross receipts from such wholesale
business only. and that such taxe\ are not applicable to the occupa-

Digitized from Best Copy Available

REPORT OF ATTORNEY GENERAL.

407

tion of a retail dealer, and that gross receipts from such retail business can not legally be considered in estimating the amount of such
occupation taxes to be paid by such wholesale dealer or wholesale distributor. In other words, the statute refers to receipts from such
wholesale business, but does not include receipts from any retail
business which may be done by such wholesaler.
Second: "Is a wholesale liquor dealer required to report and pay
gross receipt taxes on both cash and credit sales?"
Your attention is called to the fact that said statute requires of
such wholesaler a quarterly report, under oath, "showing the cr'oss
amount collected and uncollected from any and all sales made within
this State of any of said articles during the quarter next preceding",
and expressly requires that the occupation tax to be paid to the State
shall be "equal to one half of one per cent of said gross re'eipts
from said sales as shown by said report."
Inasmuch as the report must cover the amounts 6f all sales "collected and uncollected", and the tax prescribed must be ectimated
upon the total amount of sales shown, by such report, your second
question must be answered affirmatively.
Third: "Is a wholesale dealer subject to gross receipt tax on
sales made to another wholesale dealer?"
I It will be noted that the above quoted statute defines the meaning
of the words "wholesale dealer or distributor" as those words are
used in said Section 11, expressly restricting their meaning to any
individual, company, association or corporation selling such articles
"to retail dealers" or who deliver such articles on consignments to
"to their agents for retail." This definition does not embrace the
business of selling or distributing at wholesale to another wholesale dealer, and. consequently, such business is not subject to the
taxes prescribed by Section 11.
I answer your third question negatively.
Fourth: "'Are wholesale dealers subject to gross reeeipt tax on
sales made to consumers?"
For the reasons stated in reply to your third question. I answer
the fourth question negatively. The tax prescribed by said Section
11 is substantially therein declared to be upon the business of supplying the articles mentioned to retailers of such articles.
Fifth: "Are wholesale dealers subject to gro-s receipt tax nn
sales made to parties outside the State?'
Said Section 11 requires merely that the prescribed report shli
show. that the prescribed occupation taxes shall be measured by the
gross receipts from "any and all sales made within this State.'
Whether any particujar sale is or is not made within the State of
Texas is a question to be determined upon a full statement of th
facts of that particular case. If in a given instance it be found that.
as a matter of law. the sale of any of the articles mentioned in said
Section 11 was made within this State, the amount of such sale mnst
be included in the quarterly report and must enter into and form a
part of the basis of collection of the amount of such prescribed oecupation tax; but, if it be found that sneh sale was. in fact. made
outside of the State of Texas, it is not within the terms of this
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statute and should not be included within the quarterly report, and
should not be considered in calculating the amount of the prescribed
tax.
Sixth: "I would also like to know if terminal or traction companies are not required to pay gross receipt tax, as some of them
claim the law is unconstitutional."
Section 16 of said statute is as follows:
"Each and every individual, company corporation or association,
whether incorporated under the laws of this or any other State or
Territory or of the United States, or any foreign country, which
owns, controls, manages or leases any terminal companies, or any
railroad doing a terminal business within this State, shall, on pr
before the first day of April, 1907, and quarterly thereafter, make
a report to the Comptroller of Public Accounts, under oath of the
individual, or of the president, treasuror or superintendent of such
company, corporation or association showing the total amount of its
gross receipts from all sources whatever within this State during the
quarter next preceding, and the average market value thereof during said quarter. Said individuals, companies, corporations and
associations, at the time of making said report, shall pay to the Treasurer of the State of Texas an occupation tax for the quarter beginning on said date equal to one per cent of the total amount of its
gross receipts from all sources whatever as shown by said report."
Under the terms and provisions of said Section 16 any and all
terminal companies, and any and all railroad companies, doing a
terminal business within this State, are clearly liable to the taxes
therein prescribed.
This Department holds that said Section 16 is constitutional. As
we understand it, the contention that said Section 16 is unconstitutional is based upon the decision of the Supreme Court of the United
States in the Galveston, Harrisburg & San Antonio Railway Company
vs. The State of Texas, involving the railway gross receipt tax act of
the Twenty-ninth Legislature (1905), in which the Supreme Court
of the United States overruled the unanimous decision of the Supreme
Court of Texas, and by a vote of five to four held that statute repugnant to the commerce clause of the Constitution of the United
States in that a portion of the gross receipts of the railway companies affected by that act were derived from interstate business.
If any terminal company or any railroad doing a terminal business within this State is in a position to claim under that decision
exemption from the operation of said Section 16, we are not aware
of the fact.
As to traction companies:
Section 10 of said statute is as follows:
"Each and every individual, company. corporation or association
owning, operating or controlling any interurban, trolley, traction or
electrie street railway in this State and charging for transportation
on said railway shall, on or before the first day of July, 1907. and
quarterly thereafter make a report to the Comptroller of Public Accounts, under oath of the individual or of the president, treasurer or
superintendent of such company. eorporation or association, showing
the amount of gross receipts from said charges for transportation
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on said railway paid to or uncollected by said individuals, company,
corporation or association for the quarter next preceding. Said individual, company, corporation or association, at the time of making
said report if in or if connecting any town or city of less than 20,000
inhabitants, shall pay to the Treasurer of the State as an occupation tax for the quarter beginning on said date equal to one half of
one per cent of said gross receipts as shown by said report; if in a
city of more than 20,000 inhabitants, said individual, company or
corporation or association, at the time of making said report, shall
pay to the Treasurer of the State of Texas an occupation tax for the
quarter beginning on said date equal to three fourths of one per
cent of said gross receipts as shown by said report. Provided that
in ascertaining the population of any city or town, the same shall
)e ascertained by the last United States census. and provided further
that where any interurban railroad shall connect any town having
a population of more than 20,000 with another of less population,
ihat it shall be liable for the taxes measured}>y the population of the
largest town. Provided. further, that the provision of this act shall
not apply to any street railway or traction company wholly within any
I own of less than 10,000 inhabitants."
The traction companies referred to in said Section 10 are clearly
liable for the occupation taxes therein prescribed.
Section 22 of said statute is as follows:
-Except as herein stated all taxes levied by this act shall be in
(addition to all other taxes now levied by law, provided that nothing

herein shall be construed as authorizing any county or city to levy.
an occupation tax on the occupations and business taxed by this act."
Article 5049 of Sayles' Revised Statutes of Texas provides:
"There shall be levied on and collected from every person, firm,
company or association of persons pursuing any of the following
named occupations an annual occupation tax, except when herein
otherwise provided. on every such occupation or separate establishmnents, as follows: * * *.
"Subdivision 54. Street Car Companies. From every street car
company in this State two dollars per mile on each mile of track
owned by such company or corporation."
This Department has heretofore held that the two statutes above
mentioned should be construed together and that, consequently.
street car companies are subject to both of the occupation taxes aforesaid.
The correctness of that conclusion was questioned by the attorneys
for the Dallas Consolidated Electric Street Railway Company of
Dallas, and in order to test out the question involved, this Department, in conjunction with county attorney. Lewelling of Dallas
County, and special tax attorney, Goggans, representing Dallas
County, brought suit against said corporation and said suit is now
pending in the Court of Civil Appeals of the Fifth Supreme Judicial
District of Texas at Dallas, the decision of the trial court having
)een in favor of the State. An early decision is expected.
Please prepare and submit to this Department at your earliest eon-
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venience a full detailed statement covering any and all violations
of the statute here under consideration, as above construed, which
may be within your knowledge.

Respectfully,

WM. E. HAWKINS,
Assistant Attorney ceeneral.

TAXATION-ABSTRACT BOOKS.
Abstract books and records compiled by an abstractor for his personal use
and benefit are personal property and subject to taxation.
ATTORN LY GENERAL'S DEPARTMENT.
AusTIN. TEXAS, July

17, 1909.

flon. Flortu D. Porter, County Judgc, Hillsboro. Texas.
DlcAa SIR:

YouV letter of the 15th inst., inquires of this Depart-

ment whether abstract books belonging to an abstractor which have
been compiled by him for his own use and convenience in making
abstracts and carrying on a general abstriet business are subject
to taxation.
You are advised that Arti'le 5061 of the Revised Statutes provides:
"All property. real, personal or mixed. exeept such as may be hereinafter expressly exompted, is subject to taxation, and the same shall

be rendered and li-ted as herein prescribed.'Article 151)G3
describes personal property as follows:
"Personal property shall. for the purpose of taxation, be construed to include all goods, chattels and effects, etc."
The charaeter of property referred to by you in your inquiry is
nol exempted by any law of this State and the question for deter1m1inal ion is whether these books, under the circumstances. are "propr1dy' wilhin the meaning of the statute. If so and it has a value it
is subject to taxation. The-e character of books are in general used
by alstrnelors and are used Iy them in carrying on an abstract businoss and are generally made up for purposes of convenience in preparing absni rats of titles to lands. They thus have a commercial
value and use. and having such use it neessarily follows that under

ain\ consiruction of the statute they would be regarded as personal
property.

The mere fact that the individual owning the abstract

business has compiled these records for his own convenience does not
deprive them of any value or of being property in a general sense.

The uses for which they are applied determine their value and being
applied as instruments in carryin

garded as property.

on a business they must be re-

Individuals by their own labors may create

many things: when they create anything having a commercial use and
value it becomes property and subject to taxation. if not especially
exempted by the statute. It would be an unjust rule to exempt books
and records compiled by a party by reason of his personal labor which
had a value of several thousand dollars and require of another party
owning a like amount of personal property acquired in another man-
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ner to render it for full value. The method of acquiring property
whether by purchase or by individual labor is wholly immaterial in
considering whether the property is subject to taxation. The only
question is: "Is it property having a value?"
I am not aware that there has ever been a determination of this
question by the higher courts of this State, but the courts of last
resort of other States have passed upon this identical question.
In the case of Leon Loan Company vs. Board of Equalization, S6
Iowa, 127; 41 Amer. State Reps., 486, was a case where an abstractor
sought to enjoin the collection of a tax upon his abstract books and
records which he had compiled for use in carrying on his abstract
business, claiming that they were not subject to taxation, and the
court in passing upon that question says:
"When the author places it upon the marts of the world for use
or profit a commercial value attaches, and it becomes 'property' in
the general sense. Before the publication, or. the granting of a right
to publish, the author's work is incomplete. These abstract books
answer the original design. are complete,. and placed before the public
for use and profit. They were not made for publication, in the general sense. Such a publication would defeat the very purpose of
their production. Their value consists, chiefly, in their contents
being kept from the public. They are the means-in a sense-the
instruments for carrYinig on a business: as much so as are the tools
or machinery by which the artisan plies his calling."
Furiher on in said opiion the court says:
"It would, in our minds, be a strange perversion of the law to
hold that these books. that are transferable from hand to hand of
the value of six thousand dollars, and usable by any person of oran(t ability. as a means of profit, should be exdinar intelh!CCI'
empt from taxation, merely because their contents are written, and
not printed, when. in either case, their use would be the same: or
because they are only valuable for the information they contain, and
that information is conveyed by consultation; but for such abstract
reasons they are none the less property subject to the operation of
the revenue laws of the State."
In the case of Booth vs. Phelps. S Washington, 549; Amer State
Reps., 921, the proof showed that the information contained in the
abstract books was largely in the form of abbreviations and cipher
peculiar to that particular set of books and only five persons understood them * * * that no information could be derived from the
books. except by an expert in that line of business and that it would
be necessary for him to understand such abbreviations and cipher.
The appeillant in that case claimed that the books because they were
not intelligible to the general public had no value and were not subject to taxation. The court, in passing upon this question uses
this language:
"

are of t1e oplinion that thi

r1ohwwrtv is subjiet to taxation.

The fact that it requires the services of an expert to obtain the
necessary information from the books may detract from their value
in the general sense. but would not deprive them of all taxable
values."
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Yoi

are. iherefore,

respectfilly

GENERAL.

advised

that

this character

of

books are subject to taxation.
Yours very truly,
C. A. LEDDY,
Assistant Attorney General.

TAXATIOX-CORPOR ATIONR. FOREIGN.
Goods, wares and merchandise stored in warehouse in Texas for distribu-

tion, and which are owned by foreign corporations. are sulbject to taxation.

ATTONEY G(ENERL 1 DEPARTMENT.
AUSTIN, TEXAS. July 28. 1909.
Ilon. L. T. Dashiell. Tax Commissioner. Capitol.
DEAR Sm: Some time since you submitted to our Department for
a ruling the question of whether goods, wares and merchandise
stored in warehouses in Texas towns which are owned by foreign
eorporations are subject to taxation under the laws of this State.
It is further stated that such merchandise is stored .n such warehouses for the purpose of convenience in distributing same and is
sold by agents of such foreign corporations who take orders for
these izoods within the State and these orders, instead of being sent
to the office of the foreign corporation in another State, are sent to
these warehouses to be filled and the goods shipped from there to
the purchasers in different parts of the State.
It seems from the correspondence in connection with this matter
!-t it is claimed that such merchandise is not subject to taxation
by the State of Texas because it is interstate commerce. This property being within the State on the first day of January is clearly subject to taxation as other personal property unless protected by
some provision of the Constitution of the United States. There are
but two provisions of such Constitution that would have any ap-

pication to the question at issue. and theke are Article 1, Section 8,

Clause 3 and Article 1, Section 10, Clause 2.

These clauses are as

follows:

-2.

ConLfless shall have the power to regulate commerce with

foreigcn nations and within the several States and with the Indian
Tribes."
"3.
No State shall, without the consent of Congress. lay any uuposts or duties on imports or exports except what may be absolutely
necessary for executing its inspection laws."
it the ease of Woodrinff vs. Parham. 8 Wall.. 475. the Supreme
Court of the United States held that the term "imports". as used
i1

Init (u Use fl the

Constittion which deelares that "no State shall.

without the consent of Congress lay any imposts or duties on imports or exports." does not refer to articles carried from one State
into another. but only to articles imported from foreign countries
into the Tnited States. To the same effect is the decision of this
coiirt in the case of Brown vs. Maryland. 12 Wheat. 419.
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It is. therefore, clear that this section of the Contitution has no application to ooods of this character. and the only question renaining is whether the assessment and collection of taxes by the State
on this character of merchandise would amount to a regulation of or
a restriction upon commerce among the States. If so, no tax could
be legally levied and collected thereon. The object of the commerce
clause of the Constitution is to give all lawful products of every
State free introduction into the markets of the Union. As long
as such products are in transit to such markets they arei under the pro
tection of this clause of the Constitution; but whenever they reach
their final destination and are brou2'ht into the markets they divested of their interstate character and become subject to the
saine burdens' as other property of the State. This property, not
having been consigned to a purchaser, but being stored for the purpose of re-hipmllent ulpoi ud rs bing taken therefor, its situs is
fixed within this State as much so as any other personal tangible
property. The rule in this and many other States is to tax personal
property wherever same is situated and to hold that property brought
into this State and stored for the purpose of sale is not subject to
taxation by the taxing authorities of this State on account of it
being interstate commerce would enable the owner thereof to escape
taxation altogeher upon such property, as it would not be
situated in the State where produced and therefore not subject to
taxation in this State. Such property having reached its final destination and having come in competition in the markets with like
property in this State, must be held subject to the same restrictions
as other property generally.
This view has been upheld by the decision of the Supreme Court
of the United States in a case where the facts were similar to the
facts submitted by you. The case of Brown vs. Houston, reported
in 114 T. S. Reports, was a case where coal mined in Pennsylvania
was shipped by water to New Orleans to be sold in open market
and the vessel containing this coal had arrived at the.port of New
Orleans, which was its final destination. pnd was to be sold from
the ship upon which it was loaded. While there it was assessed for
taxes by the officers of Louisiana. The owner of said coal, who rosided in Pennsylvania, resisted the payment of such tax on the
ground that it was an interference with interstate commerce by the
State of Louisiana. and the Supreme Court. in pasqing upon the
question as to whether or not it was liable for taxation, used this
language:

"The coal had eomue to its place of rest for final disposal or use
and was a commodity in the markets of New Orleans. It might eon-.
tinue in that condition for a year or two yors or only for one (lay.
It had become a part of the general mass- of property in the State
and as such was taxed for the same reason that all other property
in the city of New Orleans. It was subject to no discrimination in
favor of goods which were the products of Louisiana or goods which
were the propiety of citizens of Louisiana. It was treated in cxactly the same manner as such goods were treated. * * * If a fter
the arrival of such goods within the State. that being the place of
destination for use or trade. they are subject to- a eneral tax laid
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alike on property within the city, we fail to see how such a tax can
be deemed a regulation of commerce which would have the objeetional effect referred to."
This doctrine was afterwards re-affirmed by the same court in the
case of Pittsburg Coal Co. vs. Bates, 156 U. S., 577, which involved
almost the identical facts as the Brown case, and the court in disposing of the contention made that the property involved was proteeted by the interstate commerce clause of the Constitution, says:
"The decision of the Court in Brown vs. Houston seems to be conelusive of the case. now before the court. The property in this case,
as in that, still belongs to the original owner in Pennsylvania, but
is brought on the navigable waters of the United States in' boats
and barges to Louisiana for the purpose of sale, and is subject to
taxation and sale as any other property of citizens of the United
States is subject when it becomes incorporated into the bulk of the
property of the country, unless there be some special exemption
set forth why it should not be thus taxed and sold, of which there
is none here."
A very large portion of the merchandise which is sold in every
vommunity is brought from other States and is put into competition
with merchandise produced within this State. To hold that such
merchandise is exempt from taxation as long as it is in possession
of a non-resident owner in original packages, would give foreign
voods an exemption from burdens that is not accorded to domestic
coods: whereas, the payment of a tax by the owner of such goods
does not in any sense interfere with the transactions of. commerce
between the States, as such property is not discriminated against,
but is only made to bear the burden borne by other property generallv.
We can see no reason why the owners of these goods so stored
should not hear the same burdens as the merchants of this State,
who. having goods of like character for the purpose of sale,_ are
compelled to pay a tax thereon.
You are, therefore, advised that the property described by you is
subject to taxation under the laws of this State.
Yours very truly,

C. A.

LEDDY,

Assistant Attorney General.

CONSTRUCTION OF LAWS-FRATERNAL BENEFICIARY
ASSOCIATIONS ACT-FRANCHISE TAX-REPEAL OF
FORMER LAWS-EXEMPTIONS, ETC.
Franchise tax is fixed by reference to amount of capital stock of the corporation.
Corporations chartered under Subdivision 2, Revised Statutes, Article 642,
and having no capital stock, are riot required to pay a franchise tax.
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ATTORNEY GIOJNERAL's DEPARTMENT.
STATE OF TEXAS.
AuSTIN, TEXAS, August 27, 1909.
Hion. W. B. Townsend, Seceretary of State, Capitol.
DEAR SIR: Careful consideration has been given your letter of
the 25th inst., in which you say:
"Please advise this Department on the following questions: Does
the act of 1909-Chapter 36, First Called Session of the Thirty-first
Legislature-repeal all provisions of 'Chapter 115, Acts of the
Twenty-sixth Legislature and all subsequent amendments to this
act ?
"If said act repeals the acts above referred to, under what provision of the statute can fraternal beneficiary associations that are
excepted from the provisions of Chapter 36, above referred to, be
incorporated? And what fee should this Department charge in case
they are incorporated?
"Furthermore, would this Department be authorized to charge
a franchise tax on such companies that are included in the exception
above referred to when incorporated?"
I beg to answer your questions, in their order, as follows:
First: Chapter 36 of the General Laws of the First Called Session of the Thirty-first Legislature, (acts of 1909), oages 337 et seq.
repeals all provisions of Chapter 115 of the General Laws of the
Twenty-sixth Legislature and all amendments thereof, the same con-

stituting what is known as the "Fraternal

Beneficiary Association

Law" in force prior to the taking effect of said Chapter 36. Section 37 of said Chapter 36 purports to repeal Chapter 108 of the
General Laws of the Twenty-ninth Legislature, whereas the caption
of the act of 1909, (Chapter 36), refers to Chapter 106 instead
of said Chapter 108. But the new law repeals the old law, by necessary implication, if not otherwise.
Second: Inasmuch as certain associations, lodges, etc., are, by
the terms of Section 30 thereof. exempted from the operation of said
Chapter 36, they can not be chartered under its provisions.
But such exempted associations, lodges, etc., as come within the
scope and legal effect of the provisions of the general incorporation
laws, Revised Statutes, Article 642 and amendments thereof, as, for
instance. Subdivision 2, which authorizes the formation of private
corporations for "the spport of any benevolent, charitable, educational or missionary undertaking", but none other, so exempted,
may legally be incorporated under said general incorporation law.
Revised Statutes, Article 2439, was amended by Chapter 4 of the
General Laws of the First Called Session of the Thirty-first Legislature (acts 1909, page 266), prescribes charter fees to be charged
by you, or charter fee to be paid by corporations organized for
benevolent or charitable undertakings being therein fixed at $10.
Third: Chapter 23 of the General Laws of the First Called Session of the Thirtieth Legislature (acts 1907, pages 502. et seq.)
fixes by reference to the amount of the capital stock of a corporation the franchise tax which it is required to pay.
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Coporations chartered under said Subdivision 2 of Revised
Statutes, Article 642 and having no capital stock are not required
to pay a franchise tax.
Respectfully,
W-m. E. HAWKINS,
Assistant Attorney General.

PUBL IC SCHOOL LANDS-TAXATION.
School lands purchased from the State become subject to taxation on Jan-

uary 1st, next, after filing in General Land Office of applications to

purchase such school lands. Where such sales are forfeited such forfeiture terminates all liens which may have attached prior thereto, but
does not relieve taxpayer from personal liability for such taxes.
ATTORNEY GENERAL'S

DEPARTMENT.

AUSTIN, TEXAS, August 31, 1909.
Ilon. Thomas B. Love, Commissioner of Insurance and Banking,
Capitol.
DEAR SIR: We have your letter of recent date, which is as follows:

"The question has arisen under Chapter 15 of the General Laws

of the Second Called Session of the Thirty-first Legislature, as to
whether or not a State bank would be authorized to transact business. after it had filed its charter with the Secretary of State, and
the same had been delivered to the Commissioner, and after it had
designated, at a meeting of its stockholders, which of the two features
'qf the law it will accept to guarantee its deposits; but before it
had applied to the State Banking Board for admission, and before
it had received a certificate of authority to transact business from
the Commissioner of Insurance and Banking, as required by Section
25 of said law.
"Please give me your opinion on this question."
I am directed by the Attorney General to advise you in reply that
in his opinion a State bank would not be authorized to transact
business under the conditions set forth in your letter; but that he
is of the opinion that the statute to which you refer should be construed as permitting a State bank filing articles of- incorporation
after midnight of August 9th, when said act became effective. to
begin doing business before January 1, 1910, and at any time upon
receipt from you of its charter and your certificate of authority.
the latter to embody after the subject matter prescribed by Section
25 of said act the recitation "Effective only on and after January
1. 1910. "
Respectfully,
Wm. E. HAWKINS,
Assistant Attorney General.

Digitized from Best Copy Available

REPORT OF ATIORNEY

GENERAL.

41 T

OCCUPATION TAX-GROSS RECEIPT TAX ACT
Dealers in text books not required to pay tax when acting herely as local
agent. Dealers maintaining State agency required to pay, etc.
ATTORNEY GENERAI*

S

IDEPARTMENT.

A uSTIN. TExAS.

October 7, 19.

('apt. 1Y. J. McDonald, State Revenue Agent. Austin, Te.ras.
DEAR SIR: A few days since there was an opinion given ly IP
to your Department construinQR Section 13. Chapter 18, of the aots
of the Thirtieth Legislature, ii which the construction was plaed
upon this section that required dealers selling text books to make
quarterly reports and pay the gross receipts tax levied by said
section.
This ruling, of course. did not apply to any dealer who was merely
awtinR as an agent of a State agency and who sold upon consiIlment. It applied only to those who purehased their books as dealers
and re-sold them on their own account.
Upon further investigation of the mnatter. I find 'that this section of the gross receipts tax ct as printed in the acts of the Thirtietli
Legislature, and also the enrolled bill. on file in the office of the Secretary of State, differs materially from the bill as originally passed
by the Legislature. as shown by the Journals thereof, in that the
Journal of the House shows that this section levies a gross receipts
tax against each and every individual, company, corporation or association engoiged in publishing,. printing and wellin- text books to
be ised in the public schools who imaintains a State ageny within
this State. The printevd acts of the Legislature show that it levies
such tax against every individual. company, corporation or nsoeiation ecaged in piblilshiie. printing or selleing sIleb text books and
who maintains a State agency in this State.
This variance between the bill printed in the aets of the
Legislature and tle bill as really passed by the Legislature has
called for a further consideration of the matter, and upon11 a imore
mature reflection. I am of the opinion that the lanlna e "and who
maintains a State aiiency within this State.' is of eontrollinor elffe-t
and applies to all the elass s enumerated in this Section.
Therefore. unles< such persons. companies. eorporations or a5s(oiations
who are engaged in publishing, printing or selling text books to be
used in the schools of this State main tain a Rtate agency within /1,
State. they are not compelled to make a report and pay a gross receipts tax. More local dealers, or those acting as local wants,. anl
who do not maintain a State

of the cet.

moeney. are exempt from the prov isions

I an.
Yours very truly,

C. A. Lrnny.
Assistant Attorney General.
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OCCUPATION TAX-ClRCUSES-TAX

COLLECTOR.

Where two classes of tickets are sold, one good only for afternoon performance and the other good only for night performance, required to pay
occupation tax for two performances. If any tickets are sold for $1,
circus required to pay $250 for each performance. Tax collector has no
right to accept a less amount than the tax due by circus.

ATTORNEY 0ENERAL'S DEPARTMENT.
AuSTIN, TEXAS, October 11, 1909.
Capt1 W. J. McDonald, Slatc Revcmuc Agent, Austin, Texas.
DE.\R SIR: Your favor of the 9th inst., submits the following
questions to this Department for a ruling, namely:
1. If a curcus sells two classes of tickets, one good only for the
afternoon performance and the other good only for the night perforniances, are they required to pay an occupation tax for two per-

tornances ?!

2. Can such circuses escape the payment of an occupation tax
for two performanceM by giving a pretended continuous performance.
that is to say. by giving one show in the afternoon, at the end of
which 1he crowd is compelled to leave the tent or purchase tickets
for a concert which is given after the main performance, and when
liekets' are sold again at night for another performance?

:3. In many instances. circus peaople represent to the tax colleetor that they are sellingz their tickets for 99 cents and therefore pay
a ls. tax than if they sold at $1.00. Suppose in truth and in fact
they sell some of their tickets at $1.00, would they be.liable for the
iax levied by Subdivision 23 of Article 5049, Revised Statutes, for
vircuses eharciug *1.00 admission?
4. 11s a iax collector of any county the right, under the law,
to accept a less sum from a circus as an occupation tax than that pre-

scribed by law ? In other words, can the tax collector remit any part
of ihe taxes lixed by statute?
5. [n the event a circus gives a performance without having
paid the occupation tax required by law, who is liable for criminal
prosecution under the law for failing to pay such tax?
Auswerin' these questions in the order in which they are submitt ed. I be to advise as follows:
1. If two classes of tickets are sold by a circus. one good only for
the afternoon performance and the other good only for the night
performance. *I. would render them liable for the tax for each performinail'c.

2. If tikets are sold for an afternoon performance and when
the sam i over if the parties who have witnessed the show are required to leave the tent or purchase concert tickets and after the convert iII the afternoon another perforinace is held. they would be
requited to pay the tax for two performances. In order to constitute
a show a continuous peiformance. every individual who buys a ticket
in the afternoon woull he entitled to remain from the opening of the

show

tiiil

the end at night.

A performanec could not be regarded

as one perfornatici unlieIss they allowed tho-e purchasing tickets
for suel nt-orImanu al i cl tI iunain from the bIegiuin to the end there-

of.
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You are further advised that even if parties are permitted to
remain from the beginning of the performance in the afternoon to
the close at night, that in order to constitute it one performance
there must be in good faith a bona fide performance and not merely
some insignificant feature of the show being given in order to evade
the payment of the occupation tax. The material facts to be taken
into consideration in determining whether a circus is one or two
performances are:
(a) How many performances does such circus advertise
(b) For how many performances do they sell tickets?
c) Is a person entitled to remain from the beginning to the
end of the performance ?
. (d) From the beginning to the end of the performance is there
an efftort in good faith to give a bona fide performance, or is the
interim between any of the acts of the show filled in in such a way
as to make it a sham and subterfuge in order to evade the payment
of taxes?
3. If any tickets are sold for $1.00 the circus would be required
to pay $250 for each performance. notwithstanding the fact 'that
some tickets were sold for 99 cents.
4. No tax collector has a right, under the law, to accept anything
less than the full amount of the occupation taxes due by a circus,. and
such official has no more right to remit any portion of an occupation
lax due than he has to remit any portion of an ad valorem tax.
5. In event a circus gives a performance without having paid
!he occupation taxes required by law, the owner of such show is subject to eriminal prosecution for failure to pay such taxes, and if the
owner does not accompany such show and the same is in charge of a
inanaoger or superintendent, then such person would be subject to
vriminal prosecntion under such eircumtanees.
Yours very truly,

C. A. LE:nnr.
Assistant Attornev General.

GRO'S

RECEIPTS TAX LAW-LIQVOR DEALER'S.

WHOLESALE.
Required to pay tax based upon report of any and all sales made within
State, whether shipped to points within or without State.
\TTORNET GENERAL'S

DEPARTMENT,

STATE OF TEXAS.
AuSTIN, TEXAS,

November 20. 1909.

C(apt. W. J. McDonald. Stcdc Rcevnue, gent. Austin. T.rrs.
DEAR SIR: *We are in receipt of your favor of the 17th inst.. in
whieh you submit the following questions to this Depart ment for

a ruling:
I. "Is

a wholesale liquor or malt dealer who

mpakes

sales of

spirituou. vinous or malt liquors or medieated bitters in quantities
of one gallon or more to retail dealers and others (consumers) re-
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quired under Section 11 of Chapter 18, acts of the First Called Session of the Thirtieth Legislature of the State of Texas, to report and
pay a gross receipt tax of one half of one per cent on the 'amount
collected and uncollected from any and all sales made within this
State of any of said articles,' as the language of the statute implies,
or is he merely required to report and pay tax on the sale made to
the retail dealer only?
2. "Is he required to pay gross receipt tax 'on sales made within
this State' to be shipped to Oklahoma?"
Rection 11 of the act in question requires each and every individual. company. corporation or association of persons who shall
engage in the business of a wholesale dealer or a wholesale distribuor of spirituous. vinous or malt liquor or medicated bitters capable of producing intoxication to make a report quarterly to the
Comptroller of Public Accounts showing the gross amount collected
and uncollected "from an- and all sales made within this State of
any of said articles during the quarter next preceding."
The act further provides that the said individual or corporation
at the time of making said report shall pay to the State Treasurer an
occupation tax for the quarter beginning on said date "equal to
one half of one per cent of said gross receipts from said sales as
shown hy said report."
This section also provides that a wholesale liquor dealer or distibuitor within the meaning of the act is any individual, company
or corporation which sells said articles to retail dealers or who
delivers on consinment to their agents for retail.
It. must he borne in' mind that the tax levied by the Legislature
under this aot is not a tax on property but a tax upon the pursuit
of an oceupation. and wherein the Legislature defines what constiite- a wholesale dealer is for the purpose of classification that is
to say. it was evidently intended that all wholesale dealers in such
articles who sold to retail dealers should come within the class
against whom the Legislature would levy an occupation tax.
The report required of such companies showing the amount of
their sales is for the purpoe of fixing a standard by which the
Legislature fixes the amount of the tax to be levied against such o(eiipation. It is our opinion that the language of this section reqiiriie' wholesale dealers to make a report of tlW gross amount collecteL and uncollected "from any and all sales made within this
State of any of said articles" means that such dealers must report
all sales nade by them as wholesale dealers, that is to say, all sales
made ivithin this State which are authorized to be made under their
license as a wholesale dealer. If it had been the intention of the
Legislature to require such dealers to pay an occupation tax upon
their sales to retail dealers only, in requiring them to make reports they would have used language apt and appropriate to eonvey that intention by requiring them in such reports to report only

the sales niade to retail dealers. But the language is broader than
this and provides that the tax is based upon a report which requires
themn to show the gross receipts from any and all sales of said
articles.*
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This question has been practically decided by the Supreme Court
of this State in the case of State of Texas vs. G. H. & S. A. Ry. Co.,
97 S. W. Rep., 71, which involved the constitutionality of what is
known as the Love Gross Receipts Bill, enacted by the Twenty-ninth
Legislature. The language of that act provided that "every railroad corporation or the receiver thereof and every other person, firm
or association of persons owning, operating, managing or controlling
any line of railway in this State for the transportation of passengers, freight and baggage or either, shall pay to the State an annual
tax, " etc. The act further provides that said company should
make a report showing the gross receipts of such lines of railway
"from every source whatever."
The contention was made by the
railroad company in that the case that the railroad company was only
required to pay a tax based upon its gross receipts for the transportation of passengers, freight and baggage, and that all receipts earned
from other sources were not to be taken into consideration in fixing
the amount of tax.
The Supreme Court denied this contention and in passing upon
the question said:
' This language of the act, 'every railway corporation or the receiver thereof, etc. * * * shall pay to the State- an annual tax for
the year 1905, and for each calendar year thereafter equal to one
per cent of the gross receipts.' is without qualification and broad
enough to include everything derived from the operation of railroads within this State. By the second section of the act this language makes clear the meaning of that quoted from the first section.
'for the purpose of determining the amount of such tax the president, vice president. general manager,' treasurer or superintendent
of such railroad corporation or the receiver thereof, shall on- or
before the first day of October, 1903. and annually thereafter. report to the Comptroller of Public Accounts the gross receipts of
such lines of railway from every source whatever for the year ending on the 30th of June last preceding.' The declared purpose of
this language is to fx the standard by which the amount of the tax

should

be determined, and it unequivocally expresses that to be the

-ross receipts of every source whatever from the line of railway.
This can mean nothing more or less than all the receipts derived
from the operation of the railroad in Texas from whatever source
are to constitute the fund upon which the one per cent is to be assessed as an occupation tax for the operation of the railroad in carrying local freight. etc.. which can not by fair construction include
any sum which the railroad company may derive from any source
other than the operation of its lines of railway and the supposed
romplications can not possibly arise."
This decision. it seems to us, practically settles the construction

which shonid be placed upon this act. In that ease the occupation
tax was levied only against companies operating a line of railway
for the transportation of passengers. freight and baggage. yet the
court held that the plain language of the act required the gross
receipts to be reported from other sources than those received from
the passenger. freight and baggage service.
We believe that the definition given of a wholesale dealer in the
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act under consideration is merely for the purpose of specifying the
particular class that is required to report at all thereunder, and
whenever any person, firm or corporation brings itself within this
class by selling to retail dealers or to their agents for retail they are
engaged in pursuing a business for which they must pay an occupation tax. The amount of this tax is fixed by requiring all 'who
come under. this definition of a wholesale dealer to make a report
showing the gross receipts from any and all sales made within this
State of any of said articles. This language is broad enough to and
does cover all sales made by wholesale to any person, without regard
to whether such person is a retail dealer.
With reference to your second question as to whether or not such
dealers should report sales made to parties in other States, beg to
say that this would depend upon the question as to where the sale
took place. If the sale occured within this State it would be immaterial whether the goods were shipped to another State. They
would be required -under such circumstances to report such sales.
I am,
Yours very truly,
C. A. LEDDY,
Assistant Attorney General.

OCCUPATION TAXES-CANNON CRACKERS.
Dealer in Roman candles, toy pistols, etc., not subject to tax. Vendor of cannon crackers liable for tax.
ATTORNEY GENERAL'S DEPARTMENT,
AUSTIN, TEXAS, December 3, 1909.
Capt. W. .J. McDonald, State Revenue Ageat, Austin, Texas.
DEAR S'1: Yours of the 1st inst., submits to this Department for
a ruling the question as to whether Chapter 95 of the acts of the
Thirty-first Legislature, which imposes an occupation tax puon the
occupation of selling cannon crackers or toy pistols can be held to
impose a tax upon persons engaged in the business of selling Roman
candles, sky rockets, and other fire works.
Section 1 of this act provides:
"There shall be levied upon 'every person. firm or corporation
engaged in the occupation of selling cannon crackers or toy pistols
used for shooting or exploding cartridges within this State, an annual tax of $500". etc.
Section 2 of this act defines the meaning of cannon crackers as
follows:
"By the term 'eannon cracker' is meant any fire cracker or other
combustible package more than two inches in length and more than
one inch in circumference commonly sold and exploded for purposes
of amusement."
An answer to your inquiry depends upon a proper construction
of the language "or other combustible package. more than two inches
in length and more than one inch in circumference commonly sold
and exploded for the purposes of amusement."
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I am of the opinion that it was the intention of the Legislature
by the enactment of this law to restrict the sale of cannon crackers
or other combustible packages of a similar nature, and that Roman
candles, sky rockets and this clas of fire works were not intended
to be included within the purview of the law. It can hardly be
centended that Roman candles, sky rockets, pin wheels, and similar
classes of fire works are "exploded for the purpose of amusement"
within the meaning of the 'act.
In other words, this act covers all combustible packages more thii
two inches in length and one inch in circumference, wherein amusement is strictly furnished by the explosion alone. Some of the definitions given of the word explode are "to burst with force and a lod
report", "to detonate, as a shell full of powder or like material. or
as a boiler from too great a pressure of steam", "to burst forth with
sudden violene and noise". "to become suddenly expanded into
a great volume of gas or vapor", "to burst violently into flame".
Roman candles. sky rockets and other display fire works are used
and discharged for the purpose of amusement, but unlike cannon
crackers and other explosives of a similar nature they are not "kxploded for the purpose of amusement'". The only amusement fM.rnished by cannon crackers and other high explosives of a similar
nature is the noise of the explosion, whereas any other class of fire
works, such as Roman candles, sky rockets. etc., the amusement furnished does not consist in the noise produced by the explosion.
Under any of the definitions given above of the word "explode" it
can not be said- that such fire works are exploded.
I believe that the definition given by the Legislature of the te pt
"cannon cracker" was for the purpose of preventing the sale of
any device of a similar nature which might be manufactured and
sold under some other name in order to evade the law. If the
Legislature had intended to levy this tax against the sale of other
fire works, it would evidently have used the terms "Roman candles",
"sky rockets", etc., for the reason that this haracter of fire works
have been sold for years under these names.
A reference to the caption of this act confins this construction,
as it provides that it is "an act to levy an o(eunpation tax upon the
occupation of selling cannon crackers," etc.
You are, therefore, advised that this tax only applies to the sale
of cannon crackers or any other combustible package similar in its
nature. of the dimensions specified, wherein the only purpose of
amusement it can afford is the explosion of the article..
It has been called to my attention that a contrary opinion to the
above has been given by this Department sometime since and this
is intended to overrule that opinion.
Yonrs -ery truly,
R. V. DAVIDSON.
Attorney General.
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CORPORATIONS, DOMESTIC-FRANCHISE TAX-P'ENALTY
FOR FAILURE TO PAY-REINSTATEMENT, ETC.
ATTORNEY GENERAL'S DEPARTMENT.
STATE OF TEXAS.
AuSTIN, TEXAS, December 8. 1909.

HIon. 11'. B. Townsend, Secretary of State. Austin, Texas.

DEAR SIR: You have submitted to this Department the following
question:
"Where a domestic corporation fails to pay its franchise taxes on
Mfay 1st of any given year and its right to do business is forfeited by
the SecretAry of State on the first day of July, next- following, and
such corporation subsequently desires to pay the amount of its franchise
taxes and penalties due the State and effect dissolution under the
net of 1907, what amount of franchise taxes and penalties is the Secretary of State authorized by law to collect and receive of such corporat ion?"
In reply to your inquiry, T beg to say:
Assuming that the corporation owes no franchise taxes or penalties
for a period of time prior to May 1st, of the given year. the demand of
the State against it after such forfeiture is for the amount of its
annual franchise taxes as prescribed by Chapter 23 of the General
Laws of the First Called Session of the Thirtieth Legislature, pages
502, ot seq., together with the penalty of 25 per cent of the amount
of such franchise taxes, as prescribed by Section 8 of said 'act, and the
aegregate of such amounts is what the Secretary of State is authorized
to demand and collect from such corporation under the circumstances
set forth in your inquiry.
Of course, if such corporation owes any back franchise taxes or
penalties, the amount thereof should be added.
Tf instead of going into dissolution, such corporation should desire to have its right to do business reinstated within six months
after such forfeiture it should be required to pay to the Secretary of
State the full amoint of the franchise tax and penalty due by it.
together with an additional amount of five per cent of such tax for
each month or franctional part of a month, which shall have elapsed
after such forfeiture. provided that such additional amount shall
in no ease he less than *5. all an set forth in Reetion 9 of said act.
Respectfully.

Wm. E. H.WKINS,
Assistant Attorney General.

TAXATION-PLA

'ES OF RELTMIOFR

WORqHTP.

Tabernacle and such ground as is reasonably necessary for use of building
used by religious association is exempt from taxation; land used in connection therewith, and owned by such association, for convenience of
campers is not so exempt.
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ATTORNEY GENERAL'S DEPARTMENT
STATE OF TEXAS.
AUSTIN, TEXAS. February 8. 191.0.
lon. E. T. Jordan, Tax Assessor, Lampasas, Texas.
DEAR SIR: We are in receipt of yours of the 7th ult., in which
You submit for our decision whether or not 78 acres, of land in
Lampasas County, owned by the Texas Baptist Encampment Association, a private association organized solely for religious purposes,
is exempt from taxation.
The purpose clause of the charter of this corporation is as follows;
"The purposes. for which- this corporation is formed is for the
furtherance of the gospel of Jesus Christ, the promotion of Christia4 education without the right to maintain a college, university.
academy or seminary; the encouragement of Sunday school work,
the development of Christian workers, and to provide a place of
meeting in encampment by its 'members annually or oftener for the
promotion of the purposes aforesaid."
It seems that this corporation owns a tract of 199 acres and it is
stated that 78 acres in question are imperatively necessary for the
purposes of the association: that there is situated in this 78 acres
the tabernacle, springs, bathhouses and camp meeting grounds. The
association does not contend that the 121 acres is exempt from taxation, but only asks that the 78 acres so used be exempted. This
association charges a small sum for each person bathing and. also
requests a voluntary contribution of a small amount for each family
camping on the grounds during the encampment for religious purposes, the proceeds being applied to the expense of the annual
meeting and keeping the grounds in sanitary condition. There are
some pecan trees situated on this tract. These pecans are gathered
and sold and the money applied to keeping up the grounds. There
is also a cottage situated on this ground which is permitted to be
occupied by -a person who is charged with the duty of looking after
the grounds. No members of the association receive any money by
way of profit.
Article 8. Section 2 of the Constitution of the State of Texas
bearing upon this question. provides:
"But the Legislature may, by general laws, exempt from taxation
* * actual places of religious worship # # * and all laws
exempting property from taxation other than the property above
mentioned shall be void."
In 1905 the Legislature, in obedience to this constitutional. provision, enacted a statute providing:
"The following property shall be exempt from taxation, to wit:
* * * houses used exclusively for public worship, the books and'
furniture therein and the grounds attached to each building necessary for the proper occupancy, use and enjoyment of same and not
leased or otherwise used with a view.of profit."
The question arises whether this 78 acres' of land is "an actual
place of religiops worship" within the meaning of the constitutional
provision before quoted. The statute enacted under and by virtue
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of this constitutional provision could not have the effect of enlarging
upon the constitutional provision, because it is specifically provided
in said instrument that "all laws exempting property from taxation
other than the property above mentioned shall be void." Therefore.
if the statute enacted by the Legislature enlarges the exemptions of
"actual places of religious worship" contained in the Constitution,
such act would be wholly ineffectual and void.
Section 2, Article 8 also bontains the following provision:
"All buildings used exclusively and owned by persons or associations of persons, for school purposes, (and the necessary furniture of
all schools)."
This provision has been construed by the Supreme Court of this
State to include lots upon which church buildings are placed, but
same does not include ground used as a farm in connection with the
building, even though such lands were used exclusively for the raising of vegetables and other farm products to supply the tables of
the students. St. Edwards College vs.' Morris, 82 Texas, 1: 17 S.
W. Rep., 512.
It is the policy of our law that all property in this State should
contribute in fair and just proportion to the public burdens. Some
exceptions have been made to this rule; but the burden of proof is
upon every party claiming exemption from taxation to show that
his case comes clearly within some of these exceptions. If any doubt
arises as to the exemption claimed it must operate most strongly
against the party claiming the exemption. Provident Bank vs.
Billings, 4 Peters, 814; Charles Riverbridge vs. Warren Riverbridge,
11 Peters. 420.
The Constitution of Ohio contains a provision similar to the Constitution of this State with reference to property used for religious
purposes. The provision is:
"'Houses used exclusively for public worship may. by general
laws, be exempted from taxation."
The Legislature of that State, by virtue of this constitutional
provision, enacted a statute which is absolutely identical with the
Texas statute. It reads:
"Al public school houses and houses used exclusively for publie
worship, the books and furniture therein, and the grounds attached
to such buildings necessary for the proper occupancy, use and enjoyment of same and not leased or otherwise used with a view to
profit, shall be exempt from taxation."
The Supreme Court of that State, in the case of Gerke vs. Purcell.
23 Ohio State Reports, 246, had before it the question as to whether
a parsonage erected on the lot adjoining the church was exempt
from taxation. The court held that such property was not exempt
from taxation, and in the course of its opinion said:
"The express authority given in the Constitution to exempt buildinas of the description named earries with it, impliedly, authority
to exempt such ground as may be reasonably necessary for their
use. The ground in such case becomes annexed to the building as
an incident; but the ground so annexed must serve the same exclusive use to which the building is required to be devoted. It is not
required that the grounds should be indispensable to the use of the
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building as a place of worship. If the ground is not more than is
reasonably appropriate to the purpose and is used for no other, it
comes within the limits prescribed by the Constitution and the
statutes."
In the course of its opinion the court further says:
" Although the lot might have been exempt before the parsouage
was built as bieng reasonably necessary for the use of the lot as
church property, but a pasonage, although built on grounds that
might otherwise be exempt as attached to the church edifice, does not
come within the exemption. The ground in such case is appropriated to a new and different use. Instead of its being used exclusively for public worship it becomes a place of private residence;
nor does it make any difference that by the usages of the church the
residence of a priest or pastor is essential to the conduct of public
services. Other persons are necessary to carry on public worship as
well as a minister to conduct the services. There must be a laiety
or congregation as well as a minister or preacher; and it is equally
necessary that they should have a place of abode. Yet it would not,
be claimed that their private residence could be exempted."
We believe this language of the court is particularly, applicable
to the question under consideration. While it may be essential
that a camp meeting associatioi have sufficient ground to furnish
a temporary place of residence of those attending such meetin,
yet it cannot be said that this ground so used for temporary residences of the congregation is used as "an actual place of religions
worship,"' or is used "exclusively for public worship."' ' It is in
fact used as a place of private residence.
A statute of Louisiana exempted from taxation "churches. chapels.
convents and other public buildings for religious worship, -with
the furniture and equipment and lots of ground thereto appertenant and used therewith, so long as the same shall be actually used
for that purpose only.'
In the case of First Presbyterian Church vs. City of New Orleans.
31 American Reports. page 224. the question at issue was whether
a lot immediately adjoining the church which was used as a parsonage,
occupied as a private residence by the minister of the church in
question, was subject to taxation under this statute. The Supreme
Court in that case, in passing upon this question. said:
"The council insists that not only churches but 'property actually
used for purposes of churches' is exem -t. They argue that the building is property used for the purpose of church, inasmuch as the church
must have a parson and the parson must have a house. We do not
understand the words 'for that purpose only' in the statute above
quoted to have any such meaning. They refer to and are used to avoid
repetition of the words 'for religious worship.' A building may be
properly used for church purposes but it can not be said to be used
for religious worship."
A statute of Illinois exempts from taxation "all chirch property
aetually and exclusively used for public worship when the land (to
he of reasonable size for the location of the church uildina) is
owned by the congregation." In the case of People vs. Camp Meeting Association, 160 Illinois, 578, the association owned 16 acres

Digitized from Best Copy Available

428

REPORT OF ATTORNEY GENERAL.

which was used by them for holding religious camp meetings. The
only witness who testified on the trial of the case said:
"This 16 acres is actually and exclusively used as a place of public
worship, and that there is no more of it than is necessary for the
use to which it is put."
The Supreme Court of that State held in this case that this camp
meeting property was not exempt from taxation under this statute
and in passing upon the question. said:
"By the term 'church property' as used in the statute is plainly
meant the church, defined by Webster to be a building set apart for
Christian worship and a lot of reasonable size for its location. It
is only by a liberal construction, if at all, that it can be made to include camp meeting grounds like those in question, and such a
construction under elementary rules of interpretation is not permissible.''
It was also held by the Supreme Court of Maine, in the case of
Foxcraft vs. Piscatquis Camp Meeting Association that 10 acres of
land, a part of which was used for an auditorium, where camp meetiigs were held was not exempt from taxation. In this case the association was organized to "furnish and maintain a camp meeting
with its religious privileges. to the people of the Piscatquis Valley
and its vicinity to the glory of God and saving of souls." A portion
of this 10 acres was let to members for the erection of cottages, a
part for a stable where horses were stalled for members and a part
was used for an eating house. The court held that the property so
used was clearly not employed by the association for its own purpose.
but that the part used for an auditorium or tabernacle where the
meetings were held was used "for its own purposes" within the
meaning of the statute and was exempt from taxation.
See also Connecticut Spiritualist Camp Meeting Association vs.
East Lynn. 54 Conn., 152; People vs. Anderson, 117 Ill.. 50; People vs. Y. M. C. A., 157 Ill.. 403: First Church vs. Linn County,
70 Towa. 396: All Saints Parish vs. Brookline, (Mass.). 59 N. E.
1003: Ramsey County vs. Church of the ilood Shepherd, 44 Minn.,
229.
Tn the following cases exemptions of church property was held not
to include a parsonage or rectory: St. Mark's Church vs. Brunswick, 78 Ga., 571; State vs. Board of Assessors, 52 La. An., 223;
Third Congregational Society vs. Springfield, 147 Mass.. 396;
Tennepin Co. vs. Grace, .27 Minn., 503; State vs. Lyon. 32 N. J. Ti.,
360: People vs. Callison. 22 ABB. N. C. (N. Y.) 52: People vs.
O'Brien, 53 Hun., 580.
We. therefore, respectfully advise that it is our opinion that the
tabernacle used by your association to hold its religious meeting is
exempt from taxation. together with the ground upon which it is
situated. and such ground as is reasonably necessary and appropriate for the use of the buildings, and that that portion of the 78
avres used for the convenience of campers and other purposes is not
exempt from taxation under the laws of this State.
Yours truly,
C. A. LEDDY,
Assistant Attorney Genoral.
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DELINQUENT TAXES.
City of Fort Worth has authority under its charter to employ assistant to
assist city tax assessor to discover and list for taxes omitted personal
property heretofore escaping taxation.
ATTORNEY GENERAL S DEPARTM1ENI'
AuSTIN, TEXAS.,

April 14. 1910.

Hion. W. D. Davis, Mayor. Fort Worth, Texas.
DEAR SIR: We have your letter of March 12th, from which we
quote as follows:
"I send you by this mail, under separate cover, a form of contract
of employment under contemplation by the city which contemplates
the discovery and listing for taxes omitted personal property heretofore escaping taxation.in this city.
"I also send you the quotation from our tax laws, our city charter
and the Supreme Court decision, toiching upon the qpuestion of this
kind of an employment.
"Before entering upon this contract, I desire, both as mayor and
personally, to have your legal opinion as to whether or not uider the
laws and our charter we have the power to make this employment.'
In their proposal to the city Messrs. Workman and Higgs offer
to search for and report all personal property legally taxable by the
city of Fort Worth which has been omitted from the lists and is
escaping taxation, and to receive from the city as full compensation
for their services a sum equal to 25 per cent of the taxes that may
be collected by the proper city officers, as a direct result of the efforts
of said Workman and Higgs, the payment of such sums as may be
earned by said parties under the contract ,to be made by the city
only after the taxes have been collected by the city officers on the
property brought to light and placed on the lists by reason of their
efforts.
The provisions of the special charter for the city of Fort Worth
of 1909. that are more or less pertinent to the questi
upon which
you ask our opinion are the following:
Of,
Chapter 6, Section 27:
"It shall be the duty of the city assessor and collector of faxes.
hetween the first day of January and the 30th day of May. of each
year, to make and return to the board of commisioneirs, a full and
complete list and assessment of all properly both real and personal.
held, owned or situated in said city on the 1st day of January of
each year. and not by law exempt from municipal taxation, and also
a list of all national banks and other corporations whose capital stock is
liable to taxation, with the cash value of the shares of stock of
each corporation, and the names of the owners thereof. *
Chapter 6, Section 30:
"The omission from the tax rolls of property, whether real or
personal, by law subject to municipal taxation or the failure of the
city for any cause to collect taxes for any year on any such property.
shall have no effect to invalidate taxes on property listed on such
rolls, nor shall any objection be made or conqidered to the title or

riLht of any purchaser at a tax sale because of any omission or
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failure, but if the city assessor and collector. of taxes shall discover
that any real or personal property subject to municipal taxation for

any previous year was not assessed or for any cause escaped taxation
for such year, it shall be.his duty, in addition to the assessment for
the ensuing year, to assess such property for the year or years in
which the same was not taxed."
Chapter 6, Section 18:
"The board of commissioners shall have the power and they are
hereby authorized to levy for general purposes an annual ad valorem
tax on all real. personal and mixed property within the territorial
limits of said city, not exempt from taxation by the Constitution and
laws of the State of Texas; * * *
Chapter 6, Section 17:
",The board of commissioners shall have the general power to
provide by ordinance for the prompt collection of all taxes and to
regulate the manner, mode and form of tax lists or inventories
and to prescribe the kind of oath that shall be taken thereto by
the taxpayer or property owner, his agent or attorney;
*
Chapter 6, Section 16:
" The board of commissioners shall have full authority over the
financial affairs of the city, and shall provide for the collection of all
revenues and other income, the auditing and settlement of all- acIounts, and in the exercise of a sound discretion make appropriation for the payment of all liabilities and expenses. *
* .
Chapter 2, Section 33:
"'The board of commissioners shall have the authority, whenever
in its judgment it may seem proper, to engage or employ special
assistants to aid or help any officer, elective or appointive, of the
eity government and to fix the compensation for such service.
Chapter 6. Section 23:
"The board of commissioners shall have the power, shoild it
deem fit to do so: to appoint a special attorney for the tax department of said city, to be known as the "tax attorney", whose duty it
siall be. under the supervision of the corpbration counsel, to press
for collection and payment all unpaid and delinquent taxes due the
oitv of Fort Worth and to prosecute suits thereon in courts of competent jurisdiction whenever instructed so to do; or the board of

coimissioners shall have the power to require the performance of
such work by the corporation counsel, the proseeuting attorney. or
other assistant to the corporation counsel."
Chapter 9, Section 5:
"To make and enter into all proper contracts, necessary and essential to carry out the purposes and exercise the powers of a
mnicipal government. under the terms of this charter."
It seems to be generally conceded or assumed by the authorities
that a city or county can not legally contract with some other persons to do that which one of its own officers is already bound to
do under the law, unless there is some charter of statutory provision
which, by fair intendment, gives such city or county the power to
mnke such a contract. The fact that such a power was specially
imven was thc (eterini ,,, factor in the Indiana cases of Garrigas vs.
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Board <f Commissioners of Howard County, 60 Northeastern, 948,
74 Northeastern 249, and Fleener vs. Litsev. 66 Northeastern 92,
and the Iowa case of Disbrow vs. Cass County. 93 Northwestern, 585,
and the Oregon case of Burnett vs. Markley, 31 Pacific, 1050, all of
which eases upheld the validity of contracts similar to the one now
offered the city of Fort Worth.
The fact that such a power was not given was the determining
factor in the Illinois case of Stephens vs. Henry County, 75 Northeastern. 1024- 4 L. R. A., (N. 8.1, 339. which denied the authority of
Henry County to make such a contract.
Possibly the courts would hold that the requirement contained in
Chapter 6, Section 27, of the Fort Worth charter, that the city
acsessor and colleeior "shall Imiake and return to the board of commissioners a full and complete list and asIessment- of all properly
both real and personal. held, owned or situated in said city on the
1st day of January,-' has the effect of imposing upon the assessor
and collector the duty to hunt for secreted taxable property.
Whliether he is charged with the duty of hunting for personcl prop-

orlv that has escaped taxation in fontcr

1Cars may well be doubted.

hIt in view of the conclusion we have reached, it is iunnecessary to

express an opinion on this point.
Supposing tat the city asse-sor and collector is charged by law
with Ihe duty of atively searching for personal property seereted
from taxation in former years, as well as for property so secreted
in Ihe current year. then the question is whether or not there are any
provisions in the city charter which by a fair construction may
be held to give the board of commissioners the power to employ
some one to assist said city assessor in such search. We have
reached the conclusion that there are such provisions in the Fort
Worth charter. and hence that the board of commissioners may
legally make the contract set out in the brief accompanying yonur
letter. The charter provisions hereinbefore quoted show that the
city is given the power to "make and enter into all proper contracts neeessary and essential to carry out the purposes and exereise the powers of a municipal government under the terms of this
charter:" that one of the powers of the municipality is to tax all
property within 1he city that is not exempt: that the board of commissioners is given "full authority over the financial affairs of the
city". and is directed to "provide for the colleetion of all revenues
and other income": that said board is given "the general power to
provide by ordinance for the prompt collection of all taxes"': that
it is empowered to appoint a "tax attorney" to aid in the collection

of unpaid taxes: and that it has authority to "onLage or eiploy
special assistants to aid or help any officer, elective or appointive. of
the city government and to fix the compensation for such services.'
We think the powers conferred by these provisions are sufficiently

broad to include the power to make the contract proposed. As a
general proposition. a municipal corporation "has the power unless

in some way restricted by charter or statute, to enter into any contract and incur any debt necessary to enable it to carry out the

particular powers expressly or impliedly conferred upon it, and
it has the right to adopt all ordinary or usual means which may be
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necessary to the full execution and enjoyment of such power." (28
Cyc, 635).
One of the purposes for which the city government of Fort Worth
exists is to equalize the burdens of taxation within the city and
compel every piece of taxable property to bear its just proportion
of the load. May it not then, unless restricted by law as the manner
of accomplishing this end, adopt all appropriate means ?
We think the following language from the opinion in San Antonio
vs. Raley. 32 Southwestern, at page 183, is significant in this connection:
"A motion was made by the appellee to require the attorney who
brought this suit to show his authority for instituting it. The attorney, in answer to the motion, exhibited a resolution of the city
council of San Antonio authorizing L. C. Brand to collect back
taxes due the city: to bring all necessary suits to collect such taxes.
and to foreclose liens on property therefor, in the name of the city:
and to employ at his expense, such counsel as he might select to
prosecute such suits. The attorney then showed that he was employed by Mlr. Brand. under his contract with the city. The trial
court held that the attorney's authority for bringing the suit was
sufficient, in which holding we concur. We think that the city
council may, when its officers to collect taxes have failed, make such
special contracts for the collection of its back taxes as it may deem
to the best interest of the city, and may invest the party with whom
it contracts with the power to employ such means as may he ncessary to perform his undertaking."
It was doubtless the duty of the assessor and collector of the city
of 'an Antonio to collect its taxes and of its city attorney to bring
and prosecute its litigation, still the contract of the city with Brand
was held valid.
Whether a contract such as the one now offered to the city of
Fort Worth is of evil or beneficial tendency is a question upon which
the courts widely differ. In Kansas vs. Fry, 95 Pacific. 392. L,. R.
A., (N. 8.). 476. the Supreme Court of Kansas, in effect, brand, such
a contract as an admonition. In Disbrow vs. Cass County. 93 Northeastern. at page 58(6, the Supreme Court of Iowa expresses its approval of such a eontract in the following language:
"The p1)rose of the contract in question is commendable, to say
the least. Its (,learly expressed purpose is to aid the county in' its
search for property which has been omitted from taxation. and to
assist in collecting the amount found due on account thereof. Surely.
there can be no evil tendency in thus contracting, for the very purpose of the contract is the promotion of the public welfare."
In Burnett vs. Markley, 31 Pacific, 1050, the Supreme Court of
Oregon also plaees the stamp of its approval on such a contract.
Such being the state of judicial opinion, we do not think it can be
said that there is any well defined public policy against the making
of a contract of this character. If there were such policy, it could
he changed by the Legislature, and if we are correct in our conelision that in the charter of Fort Worth the Legislature has directly
authorized the board of commissioners to employ help for the assessor and collector in the work of uncovering secreted property.
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then it necessarily follows that any so-called public policy against
such an employment must yield to the statutory mandate.
Yours very truly,
R. M. ROWLAND,
Assistant Attorney General.

OCCITPATION TA X---INTOXICATING LIQUOR-;HARD
CIDER.
Whether hard cider is an intoxicant is a question of fact. If an intoxicant,
and it is sold in local option territory, the felony provisions of Chapter
35 or Chapter 15 of the Thirty-first Legislature will apply.
ATTORNEY GENERAL'S DEPARTMENT.

AUSTIN.

TExAs, April 16, 1910.

Capt. W. J. M3cDonald. State Revenue Agent, Austin, Texas.
We have your favor of the 18th inst., which is as,
DEAR SIR:

follows:
"Complaint has been made to this Department that there is beine
sold over the State, under the name of 'hard cider', an intoxicating
drink supposed to be made from cider, said to contain alcohol in
large quantities.
"I desire an opinion from your Department today, if possible. construing the law affecting such sales: and also any other sales of cider
and intoxicating drinks. whether made from eider or not. If intoxicating, are not those who make the sales subject to criminal
prosecution in both local option territory and wet territory if they
have not taken out the license prescribed by law?"
Replying to your inquiries, we beg to say that Chapter 17 of the
General Laws of the Thirty-first Legislature is the latest not for the
regulation generally for the sale and disposition of intoxioating,
liquors. Section 34 of said act defines "intoxicating liquors,". as
therein used, as "fermented, vinous or spiritnous liquors or any
composition of which fermented, vinous or spirituous liquors is
a part. " While this language is broad enough to inelude any
eharacter of fermented. vinous or spirituous liquors or composition
containing the same, whether intoxicating or not. yet we are of the
opinion that. taking said section in consideration with the various
provisions of said bIw. it was the intention of the Legislature to.
tax, license and regnlale the sale of intoxicating liquors only.
Therefore. in order to determine whether the character of drinks
referred to by you are within the provisions of said law it is necessary to decide the question of fact as to whether same are intoxieating or non-intoxicating.
Our Court of Criminal Appeals has approved the followin2' definition of intoxicatine liquors. viz:
"Any liquor intended for use as a beverage which is capable of
being, so used. and which contain. alcohol. either obtained by fernientation or by the process of distillation, in such a proportion that
it. will indilee intoxiention when taken in sucih quantilies as may
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practically be drunk." Ex Parte Gray, 83 S. W. Rep., 828; James
vs. state, 91 S. W. Rep., 227.
Chapter 19, General Laws of the Thirty-first Legislature, page 51,
levies an occupation tax on all dealers in non-intoxicating malt
liquors; and provides penalties for failure of a person subject to
the act to procure a license and pay the tax prescribed. Malt liquor
is usually understood, and we think is used in the statute to mean
"an alcoholic liquor" as beer, ale or porter. prepared by fermenting and infusion of malt. See Words & Phrases, Vol. 5, page 4314.
Although we are not specially advised. we understand the drink
known as "hard eider" is not a malt liquor; and if it is not, of
course, it would not be within the purview of said law.
The two laws of the Thirty-first Legislature making it a felony
to sell or engage in or pursue the occupation or business of selling
intoxicating liquors except as permitted by law in local option territory. being Chapter 35, page 356, and Chapter 15. page 384. respectively. are clearly restricted to the sale and business of selling
intoxicating liquors only.
In view of the provisions of the laws cited, we are of the opinion
that before criminal prosecution could be successfully carried on for
selling such drinks as you describe it will be necessary to establish
that such drinks are in fact intoxicating under the test above sug!ested, whether the sales are made in local option territory or
wet territory. If the intoxicating property of the liquor be shown.
and the sales are made in local option territory, the felony provisions of Chapter 35, above cited, would apply. If the sales were
made outside of local option territory the provisions of said Chapter
17. above cited would be applicable. If the drinks be "malt liquor",
under the rule above stated, and these sales are made in local option
territory, the occupation and license statute, viz: Chapter 15, above
eited. would control, and prosecutions conducted under Section 4
thereof. You will readily see that in each case it is a question of
fact which must be determined by the prosecuting officers before
inslituting criminal proeeedings: and we can only call attention to
the provisions of law and rules governing the question. which we
trust has bon sufficntly done in the foregoing statement.
If1 wean further serve you command us.
JoHN W. BRADY.
Assistant Attorney G(eneral.

Yours very truly,
CONR.TRlUC'TION OF LAWS-INHERITANCE TAX LAW.
An estate of less value than $500 not subject to tax; in computing a tax
due from an estate of greater value than $500, said amount of $500
should first be deducted from total value, etc.

ATTORNEY GENERAL ' DEPARTMENT.
AUSTIN. TEXAS, April 29, 1910.
/[oo. .T. 1'. Strplu us. Conptroller of Public Accountz, Capitol.

IH:m Sm: We are in receipt of your favor of the -25th inst.. in
whili you seek flie opinion of this Department as to a proper construe-
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thin of the Inheritance Tax Law enacted by the Thirtieth Legislature.
You derise to know what would be the inheritainee tax due the State
of Texas on the following sums left to a party not related to testator:
.'1.000, $2,000. $3,000, $5,000, $10,000, $25,000 and $50,000.
An answer to your inquiry involves the construetion-of Subdivision
8. Section 1 of this act. This subdivison reads as follows:
'If passing to or for the use of any other person, natural or artifif-ial. the tax shall be four per cent of any value in excess of .$500, and
not exceeding $10.000; five and one-half per cent on any value in
excess of $10,000 and not exceeding $25,000; seven per cent on any
value in excess of $25,000 and not exbeeding $50,000; eight and onehalf per cent on any value in excess of $50,000, and not exceeding
$100,000; ten per cent of any value in excess of $100,000 and not ex(ceding $500.000, and twelve per cent on any value in excess of
$500,000."
The language of this section wil admit of two constructions-one,
that the tax levied by such section is levied on the entire estate passing
to such persons when the value of such estate is in excess of $500:
that is to say, that such language describes the estate subject to the
lax: the other is that the language, "four per cent of any value in
cxcess of $500." only pernits the tax to be levied upon the excess
of this value and not upon the entire estate when it is above this
:imount in value.

There is a conflict of authority in the decisions of courts of other
States upon similar language used in the inheritance tax statutes. The
Supreme Court of Maine, in construing a statute couched in almost
the identical language of our statute, holds that only fhe excess
ablove a certain value is subject to taxation.

The Surpeme Court of Iowa, in the ease of Herriott vs. Bacon, in
eonstrning a statute using the language "shall be subject to a tax
of five per centum of its value above the sum of one thousand". held
that the effect of such statute was to exempt all estates of less in
value than $1.00 and when exceeding in value such sumn, all property
passin to the collateral heirs was subject to tax for the full amount
Ihereof'.
It is an accepted canon of construction that all laws levying a

tax against the citizens. should be liberally construed in favor of the
citizon. In view or this rule, we believe that a proper constrl(tion
of ihis tslatute would be that the languap'e "of any value in excess
of $W0-' should he construed to mean that the siun of $500 is absointelY exempted from taxation. and that only the amount in exees
or this sum would be subject to the tax levied by this subdivision.
That is to say, that an estate which does not reach the sum of $500
would not be subject to any tax. and that an estate which exceeds the
amount of $500 would be entitled to have the sum of $500 deducted
in computing the amount of tax. and that in colleetin the Same. the
tax should he graded as provided in Subdivision ;3. Therefore,
muder this view the amount of inheritance tax due the State upon I-he
amounts stated by you would be as follows:

1
1.000.00.amount
of tax due .....................
2.000.00 amount of tax dne ...........................
3.000.00 amount of tax dn ..........................

......
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60.00
100.00
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.000.00
10,000.00
25,000.00
50.000.00
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tax
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tax
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due
due ..........................
due ......... ................
due
.

.

.

181.00
380.00
1205.00
2955.00

Yours very truly,

C. A. LEDDY.
Assistant Attorney (eneral.

DElINQl'ENT TAXES-POLL TAXES.
All taxes, upon delinquency. become a lien upon real estate, except that the
homestead is subject to lien only for taxes assessed against it.
dor's lien prior to State's lien for poll tax.
ATTORNEY (rENERAL

Ven-

I)ARTMENT.
M
AVsTiMN

TEXAS. July 1, 1

I.

lon. '. A. Upsltae, City Secretary, Ass(ssor and Collector, St onford, Tcxas.
DEAR SIR: Replying to your letter of the 27th ult.. in whielh
you request the opinion of this Department as to which of three
property owners will be required to pay the poll tax assessment
against a man who having purchased a parcel of land from each
of them, giving his vendors lien note in each instance therefor, and
having made default in payment of said notes, the tracts of land
are taken baek, each by its respective owner: that one of said tract
was claimed, used and occupied by this party as a homestead: this
party having failed to pay the taxes assessed against him :-you ar
advised that the delinquent tax act pa-sed by the Twenty-fifth Letislature, Section 10. page 136. provides that after the 31st day o
Jainary- the tax colleetor shall. by virtue of his tax rolls. seize and
levy upon and sell so much personal property belonging to suclh
person as may be sufficient to pay his taxes, together with the
penalties, etc.; and if no personal property be found for seizure and
sale the collector shall on the 31st day of March make up a list of the
lands and lots upon which the taxes for the preceding year are delinqltent, chargi)ng againist the same all-taxes and penalties assessed
ag~ailst /lie ow)?n)
Alureof.
S(ection 3 of the at provides that to each tract or lot of land there
shall be apportioned its pro rata share of its entire tax. penalty and
vost.
Thus it appears that after the 31st day of March of each
year, a lien attaches to the real estate of a party for all taxes due
bv him, ineluding taxes upon his personal property and his poll tax.

'ection 15 of Article 8 of the Constitution of Texas provides that:
"The nnual assessment made upon land and property shall be
a special lien thereon, and that all property, both real and personal.
holonging to any delinquent taxpayer shall be liable to seizure and
sale for the payment of all taxes and penalties due by such delin1utint : nd such property nmay he sold for tbo payment of taxes and
pen;tlties du1w by snch delingnent under web0 regulations as the Legt

nine
a 'provide.
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All of the taxes assessed against a taxpayer upon delinquency
become a lien upon his real estate except that his homestead is subject
to a lien only for the taxes assessed against it.
Section 50, Article 16, Constitution of Texas.
Article 5232j, Sayles' Civil Statutes.
Masterson vs. State, 42 S. W. Rep., 1003.
Guergin vs. City of San Antonio, 5 S. W. Rep., 140.
Turner vs. City of Houston, 52 S. W. Rep., 642.
Thus it appears that the poll tax of a property taxpayer becomes
a lien upon his real estate if not paid within the time prescribed
by law, and the tax collector is not authorized to do anything to
impair or affect this lien.
Each of the three persons is represented by you as lien holders
dnd owning the superior title to his respective property, and the
fact that he had sold such property to the party whobecamedelinquent
would not deprive him of the title to the property as he still held
-the legal, while his vendee held the equitable, title to the property in
question. As the senior lienholder he would have the right to colleet his debt and if necessary to that end, recover the property by
suit in trespass to try title. The State also had a lien on the property in question for the poll tax of the vendee; still the State stood
in the attitude of a junior lienholder and was not entitled to any
greater rights than would any other lienholder of the same class. In
other words, in order for the State to recover the taxes in question
there must be an excess of value to the extent that the senior lienholder must first be paid and then if there be sufficient property left to
satisfy the claim of the State, such may be done. So, if there should
even now appear to be such excess of value the State, in our opinion,
would be entitled to collect the tax under consideration out of the
two tracts of land not the homestead of the delinquent. It is very
clear that the State can not make this debt out of the homestead
property.
Yours very truly,
L. A. DALE,
Assistant Attorney General.

OCCUPATTON TAX-REWING MACHTNER.
Party engaged in sale of sewing machines, working upon salary paid him
by factory not subject to occupation tax: dealers or middle-men subject thereto, etc.
ATTORNEY GENERAL'S DEPARTMfENT.
AusTIN. TEXAS. A- guISt 31. 1910.
1. V. Stenhens. Comptroller of Public Accounts. Capitol.
IToa.
DEAR SIR: We are in receipt of yours of the 19th and 27th instants, enclosing letters from Hon. Arthur W. Taber. Tax Collector
of Milam County. 'Mr. Taber desires our opinion as to whether Mr.
G. C Flint. manager of the A. G. Mason Manufacturinir Company
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of Cleveland, Ohio, or any of the employes under him or the said
company, is liable for the occupation tax imposed by law upon persons, firms, agencies or associations of persons dealing in sewing machines. Mr. Taber states that Mr. Flint is in Cameron, Texas, at this
time with nine other men, six of said men being salesmen and three
being delivery men for the said company, and being under the direction and management of the said G. C. Flint; that Mr. Flint informs him that he is on a salary for the company and has full power
to approve or disapprove all contracts made by the men under him
for the sale of sewing machines. Further, that Mr. Flint has nointerest in the said company save as a salaried manager in Texas;
that none of the machines shipped to him from Cleveland. Ohio,
are his property, and that he owns no interest in said machines,
but that they are the exclusive property of the aforsaid company.
It is further made to appear that the machines are shipped in this
manner: They are crated at the factory, each machine separate.
and loaded in carload lots and then shipped to the said G. C. Flint,
manager of the company, at any place in Texas designated by him;
that they are not charged to Flint's account, but remain at all tinws
the property of the company at Cleveland, Ohio. That said machines are kept in a warehouse in Texas, and sold therefrom upon
orders t aken by the emaployes under Mlr. Flint and approved by him:
that in event the carload should be shipped to him at Cameron and
he should fail to sell all of the machines in M.lilam County, the remainder would be reshipped by freight to any station where he
would see fit to go after leaving Cameron. It seems that the six
salesmen take orders after the car of machines has arrived upon
sample machines carried by them, and if the orders are approved
the machines are then delivered by the delivery men, who collect
part in cash and take notes for the balance.
Mr. T;Iher ftler stales that Mr. Flint claims that this hnyines
is protected by the commerce clause of the Federal Constitution
as being interstate commerce. and, therefore, not subject to the levy
of an occupation tax by the State Legislature. Mr. Taber calls
your attention to the case of Potts vs. State, 74 Southwestern Reporler, as hearing- upon the (Iuetison.
An examination of the Potts case discloses that the Court of
Criminal Appeals did not pass upon the question of interstate
commerce, but did hold that the defendant was not a peddler within
the meaning of our occupation tax statute. The facts are substantiallv the same as here presented, and we regard the Potts decision
as authority for the proposition that Mr. Flint would not be subject
to any occupation tax as a peddler, nor would the employes of the
sewing machine company under him be subject thereto. Upon the
question of interstate commerce we are inclined to the opinion that
the manner of doing business pursued by Mr. Flint and the employes under him constitutes business done within the State. and is
not interstate commerce.
However, a more serions !nestion arises 1y virtue of the laneuave
employed-in Subdb"ision 39 of Article 5049. imposinp: the sewine
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machine occupation tax. Said statute provides for an occupationt
tax of $15.00 to the State and $7.00 as a county tax in every county
where the business may be carried on from every person, firm,
agency or association of persons dealing in sewing machines. It is
clear that Mr. Flint is conducting a sewing machine agency and is
engaged in the sale of sewing machines, but it appears that he does
not buy the machines which he sells, but is employed as a salaried
agent by the Mason Manufacturing Company of Cleveland, Ohio,
and it reasonably appears from said letters of Mr. Taber that the
machines so sold by Mr. Flint are manufactured by said company.
It is uniformly held by the authorities that a dealer in commodities
can not be construed to mean a manufacturer who sells articles manufactured by him, but that a dealer is a middle man between the ma'nufacturer or the producer and the consumer. In other words, a dealer
is one who buys to sell again, and not one who buys to keep or makes
to sell. This proposiion has been sanctioned and clearly laid down
by our Court of Criminal Appeals in the case of Eagan vs. The State,
68 S. W. Rep.. page 273. See also Taylor vs. Vinson, 80 Tenn. (12
Lea), 282, 47 Amer. Reps.. 338: Commonwealth vs. Campbell,
33 Pa. (9 Casey), 380; Kansas City vs. Ferd Heim Brewing Co.
(Mo.), 73 S. W. Rep., 302.
Therefore, if the Mason Manufacturino Company in fact imanufactures all the machines sold by Mr. Flint, neither the company nor
Flint can be held to be dealing in sewing machines. The statute does
not impose upon the agent of any person, firm or association of persons an occupation tax for selling sewing machines, but the tax is imposed for dealing therein, and under the above .authorities we are
constrained to hold that the business so pursued by Mr. Flint is not
within the purview of said occupation tav statute.
We return herewith for your files the letters of Mr. Taber.
Yours very truly,
JOHN W. BRADY,
Assistant Attorney Genera.
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OPINIONS ON MISCELLANEOUS VIEWS.
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COUNTY ATTORNEY-COUNTY SURVEYOR.
Section 40 of Article 16 of Constituion of Texas prohibits one person holding
offices of deputy county surveyor and deputy county attorney.
ATTORNEY GENERAL'S DEPARTMENT.

AUSTIN, TEXAS, September 28, 1908.
.JanisK. Little, Esq., Assistant County Attorney Ward County, Barstow, Texas.
DEAR SIR: Under date of September 26, 1908, you say:
"I am the duly qualified deputy surveyor of Reeves County land
district, which includes Ward County. I am also the duly qualified
assistant county attorney of Ward County. Is there suh a conlflict in
the office of County Attorney or County or District Surveyor as will
preclude me from continuing the office of Deputy Surveyor?"
Replying to your inquiry, I beg to call your attention to Section
40, of Article 16, of the Constitution of Texas, which is as follows:
"No person shall hold or exercise, at the same time, more than one
civil office of emolument except that of justice of the peace, county
commissioner, notary public and postmaster unless otherwise especially
provided herein."
I am of the opinion that the word "office" as used in this section of
our Constitution includes both an assistant county attorney and a
deputy district surveyor, and that one person can not hold both such
offices at the same time.
I am also of the opinon that when a deputy district surveyor qualifies as assistant county attorney, or when an assistant county attoriiey qualifies as deputy district surveyor, such subsequent qualification

operates. ipso facto, as a resignation of such former office.
State vs. Brinkerhoff, 66 Texas, 45.
Alsup vs. Jordan, 69 Texas, 300.
Viencort vs. Parker, 27 Texas, 558.
Ex Parte Call. 2 Criminal Appeals, 497.
Respectfully,
Wm. E. HLwKINS.

Assistant Attorne y
TEXT BOOK LAW-EXCHANGE

General.

OF- BOOKS.

Privilege held to extend to book dealers having on hand books used in
schools prior to adoption of 190R.
ATTORNEY GENERAL'S DEPARTMENT.
AUSTIN, TEXAS, November 14. 1908.
Messrs. Richardson & Sanders, Sherman, Texas.
GTENTLEMEN:
In your letter of the 13th instant you make the foling statement:
"We are book dealers at this place and last week sent to Texas

Digitized from Best Copy Available

REPORT OF ATTORNEY GENERAL. -4

4-43

School Book Depository some school books left on our shelves at the
last adoption for exchange on the new adoptions. The books sent
were only such as were used in our city and county public schools
during the year 1907-'08, all of which were displaced by .the new
adoptions."
Yoiu desire to know whether or not the sehool bo ok depositoiies for
the publishing companies which procured the contracts with the
State are required under the Text Book Law enacted by the 30th
Legislature to lake hack from dealers stocks or parts of stocks. sivie
as are described in your letter.
In reply thereto. I wish to call your attention to a part of Section
4, of the Text Book Law:
"The Board shall stipulate in the contract that Where a change
shall have been made from the books now in use the contractor or
contractors shall take in exchange the respective books at present
adopted by the State * * * in part payment for the new books and
all bidders under this Act shall state what allowance they will make
for the said respective books adopted by the State *, *
now in
the hands of the patrons of the public schools, when, offered in Ox(han'e fer the new books adopted under this Act: provided that said
allowance and condition for the exchange of old books shall be in
force during the scholastic year beginning September 1, 1908, provided also that no book shall be taken in exchange- that was not in
use in the public schools during 1907-1908, or which was not purchased by book dealers for the session of 1907-1908."
It would appear from the general provision of the Act quoted that
hooks could only be taken in exchanige f or new hooks when presented
i y
the patrons of the public schools, and to this language and this provision of the. Act we have been heretofore giving full force and
effect, both by- letter and telegrani. However. on a further and mort'
thorough consideration of the question and of the proviso following
the general provision above quoted, we are constrained to believe
that we have been giving this Act the wrong construction in this'par-

ticular.

There are two provisos above quoted limiting the general

provisions of the Act, one of.which requiles that books only shall
he tIken in exehanIe which were in use in the nublic schools in 19071908, and the other proviso by inference requires the receiving in exchange from dealers the books purchased for the session of 1907-1908.
which evidelitlY coilenimplates the receivimc in exchange from dealer-s
in steck left on hiand nurciasd ])% -h
dealers for 1'se ill the pulie
schools during the session of 1907-1908.
We are, therefore. of the opinion that the proviso limiting the n

eral provisions of the Act should be given a different construclion
from that heretofore given by this Department and that book dealers
who have purchased school books for the schools for the session of
1907-1908 should have the exchange privileges as well as the patrons

of the schools.
hand and the
session should
have contracts

In other words. that both dealers with such stock on
patrons of the schools with such books in their pos-

each enjoy the exehange privileges with those who
with the State and that the depositories or aaencies
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of these contractors should receive in exchange such books at the contract price.
We are of the opinion that this construction is thoroughly authorized when both the general provision and the proviso of the Act
are considered together and construed as a whole. Sutherland on
Statutory Construction, Section 222, reads in part as follows:
"A proviso is something engrafted upon a preceding enactment
and is originally used for the purpose of taking special cases out of
a general class, or to guard against misinterpretation.
Savings Bank vs. U. S., 19 Wall., 227.
Minis vs. U. S., 15 Pet., 445.
Bank *for Savings vs. the Collector, 3 Wall., 495.
"The general intent will be controlled by the particular intent
subsequently expressed."
Ihnsem vs. M\Ionongahela Nay. Co., :32 Pa. State. 132.
State vs. Goetze, 22 Wis., 363.
In other words, according to the Text Book Act referred to, the
general rule seems to have been intended by the Legislature to allow
the exchange privileges only to the patrons of the school, but the
proviso engrafted upon this general provision limits that general provision and evidently authorizes and by plain construction of the same
requires such agencies to allow the exchange privileges to the extent
only, of course, of those books purchased by such dealers for the
schools for the session of 1907-1908.
Yours very truly
J. T. SLUDER,
Assistant Attorney General.
MEMBERS OF LEGISLATURE-APPOINTilENTS TO NORMAL
OF STATE.
Member of Legislature has authority to make appointment, notwithstanding
he has tendered to Governor his resignation and same has been accepted,
he being a member of Legislature until his successor has qualified.
ATTORNEY GENERAL's DEPARTMENT.
AuSTIN, TEXAS, November 24. 1908.
Ion. Chester H1. Terrell, Oppenheimer Building. San Antonio, Texas.
DEAR SIR: I am in receipt of yours of the 16th instant in which
YOU1say:
" Owing to the death of Senator Green and the resignation of
Captain Cobbs, this county is only entitled, I believe, under the strict
wordinig of the statutes, to appoint two students to the Prairie View
Normal and Industrial College. There is now at this college a student
from this county who wishes the appointment, because unless she
receives it, she cannot stay at the school. If possible, I should like
to get the appointment for her. I would like your opinion as to
whether or not Captain Cobb could make the appointment and date it
back to the time before he resigned, and if not. whether I could make
the appointment as heing representative eleet."

Digitized from Best Copy Available

REPORT OF ATTORNEY UENERAL.

4 4;5

It is our opinion that Captain Cobbs has authority to make the
appointment above referred to, as still beins a member of the Leg'islature. notwithstanding he has heretofore tendered to the Governor
his resignation, who has accepted same. In an opinion to Lieutenant
Governor A. B. Davidson, written on March 6, 1907, the Attorney
General held that a State Senator remained a State Senator, notwithstanding his resignation. and the acceptance thereof by the Governor.
and the order hv the Governor of a special election,.until his successor
was dily qualified. This opinion is applicable to the question presented by you, and is amply sustained by the authorities.
Section 17 of Article 16 of the Constitution of this State is as follows:
"All officers within this State shll continue t-o perfonm the duties
of their offices until their successors shall be duly qualified."
The principle underlying the above constitutional provision is that
there should be no vacancies in the public service, and the duty therefore is imposed upon the officer resianiny to continue to discharve his
duties until his successor shall qualify. Section 416 of Mecham on
Public Officers is as follows:
"Where the low cvxpre-slv provides. as it does in many States, that
an officer shall continue to hold his place until his successor is chosen
and qualified, he will, notwithstanding the aceptance of his resignation. continue in offieo and h- rharod with all its duties and responsibilities until his successor is chosen and qualified."
In the case of Bad'er vs. United States. 93. -. S.. 599. the Supreme
Court of the United States had under consideration a Section of the
Constitution of llinois, which provided that the officers "shall hold
their Qffice until their successors shall be qualified," and the court
held in that case that Badger and others remained officers of the town
of Amboy until their successors should qualify, noftwithstandine they
had resigned such offices and their resignations had been accepted by
thie proper authorities. and entered in tli proper record hooks, no
successor havin been appointed and alified.
The provisions in the Illinois Constitution is subslantialk- the same
as that contained in ours. In the case of Jones vs. the City of Jefferson. 66 Texas. 576. our Supreie Court held that an offleer whose
resienation has een tendered to the proper ntioritv and accepted.
continues in office. and is not released from his 3iuties and responsibilities until his snecessor is appointed or chosen and qualified.
Tn the ease of Keene vs. Peatherston(. 29 Texas Civil Aneals.
563. the eourt. after gnotine Seeioin 17. Article 16. of the Constitution
above referred to. sar:
"This provision of our Constitution seems.to be mandatory. It
nyld no" c111" it nean that officers wani perform the duties of
la n
their offices until their sneeessors are qualified. but that they hall
do it. Such is the contract between thlem and the State when they
take the office, and there are nany gond reasons whi- the Constitution
should be thns interpreted. Some of Ihem are. that the functions of

government nnist not cease, and the pnblie records of the office must
be preserved an'd handed over to a sueeossor. In Methee vs. Dickey.
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4 Texas Civil Appeals, 104, Justice Stephens said in delivering the
opinion of this Court in construing this provision of the Constitution : 'The public necessity for continuity of official tenure is not left
to the caprice of the office holder. The contract. for public service
imposes a mutual obligation upon the officer and the public which
can not be arbitrarily dispensed with by either party.'
Citing
Mechem on Pub. Off. 414; 19 Amer. and Eng. Enc. of Law, 562r;
Edwards vs. United States, 103 U. S. 471; Thompson vs United States,
Ind., 480: Badger vs. United States, 93 U.S. 599; Hoke vs. Henderson
4 Dve., 1; State ys. Clayton, 27 Kan. 442; Jones vs. City of Jefferson, 66 Texas, 476, 1 S. W. Rep. 903.".
In the case of United States vs. Green, 53 Federal Reporter, 769,
it is held that the constitutional provision that all officers shall hold
their offices until their successors are elected and qualified will prevent
an officer from resigning so as to create a vacancy before the election
of his suceessor See also People vs. Supervisorz of Barnett Township,

100 Illionis, 332; United States vs Lawder, 10 Federal Reporter, 460.
Should the Governor see fit to call an extra session of the Thirtieth
Legislature, it would he the duty of all those members whose resignations have been tendered and accepted, but whose successors have not
been elected and qualified, to respond to such call and perform the
duties of their offices.
Should a Senator or Representative, during the term of his office,
remove from the district or county for which he was elected, his office
thereby becomes vacant. but this is by virtue of another constitutional
provision. (See Article 3. Section 23.) More resignation, however,
hv ;I member of the Legislature. does not vacate his office. but he is
subject to the duties and responsibilities and is entitled to the rights
an( privileges tllerof until his successor is elected and qualified.
Yours very truly,
J.\s. D. WALTHALL,
Assistant A ttorol( General.

NURS ERY STOCK-INSPECTION OF-FOREST TREES
Forest trees not required to be inspected before being offered for sale.
Certificate of inspection not required to be placed upon each bundle of
nursery stock consigned, but only upron each box or bale.
ATTORNEY

GENERAL'S DEPARTMENT.

AuSTIN, TEXAs, December 10, 1908.
Irnh. Ed. R. Kown, Conamiission of Agriculture, Austin. Texas.
DEAR SIR: , We are in receipt of yours of the 27th ult.. enclosing

letter from Sam H. Dixon, State Inspector of Orchards and Nursories. and deputy of your office, wherin he' requests the opinion of the
.11oriner (General upon the following questions:

1).

As to whether or not forest trees offered for sale should be

inspected before being so offered; and,
As to whether the law requires a certificate of inspection to
(2).
be attached to every bundle of nursery stock in a shipment, or only
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upon the box containing many separate bundles or bales of such nursery stock.
We have given very careful consideration to the Act of the Legislature of 1905, regulating the inspection and sale of trees, shrubs,
plants, etc., and have reached the conclusion that forest trees are not
required to be inspected before being offered for sale.
Section 2 of the Act above referred to provides that when the
Commissioner of Agriculture knows or has reason to believe that any
of the contagious diseases mentioned in the Act exists in this State, he
shall cause an examination to be made at least once a year prior to
November 1st "of each and every nursery or place where trees, shrubs
or plants commonly known as nursery stock are grown for sale for
the purpose of ascertaining whether the trees, shrubs or' plants
therein kept or propagated for sale are infected with any such contagious disease or diseases or infested with such pest or pests."
It is further provided in the Act that if after such examination
it is found that the said trees, shrubs or other plants so examined
are free in all respects from such diseases or pests, the Commissioner
or his agent or other person designated to make such exalination.
shall, upon the payment of the fees provided for, issue to the owner
or proprietor of said stock so examined a certificate setting forth the
fact that the stock so examined is apparently free from any and all
such disease or diseases, pest or pests. The penalty clause of the Act
referred to contains the following provision:
"Should any nursery agent or dealer or broker send out or deliver within the State trees. vines, shrubs, plants, buds or cuttings,
conoanonlly knownias nursery stock. and which are subject to the attacks

of insects and diseases. above provided for, unless he has in his possession a copy of said certificate he shall be guilty of a misdemeanor
and upon conviction shall be punished by a fine of not less than one
hundred dollars, nor more than five hundred dollars."
It will be noted that the section of the statute providing for inspection and also that which provides a penalty for failure to have
inspected, only refers to trees, vines, shrubs, plants, buds. cuttings,
etc., which is commonly known as nursery stock. This, of course,
does not include forest ti-ees.
It is doubtless true that forest trees are in many cases. infected
with contagious diseases and insect pests and such diseases may be
disseminated through the sale of such trees the same as nursery stock
or trees grown in nurseries for the purpose of sale, but the statute
can not be construed so as to require their inspection, and to this
extent it seems to be defective.
We call your attention, however, to Section 1 of the Act. which
provides that no person shall keep any peach, p1nin, or atll r
affected with certain diseases mentioned therein and declares that such
diseased or infected trees shall be deemed a public nuisance, and as
such. shall be abated: and further. that every person, when lie becomes
aware of the existence of any such diseases or insect pests in any
tree owned by him, shall forthwith report the same to the Commissioner of Agriculture at Antsin. Texas. Under the Act the Commis-
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sioner of Agriculture has authority to designate some person to inspect any such trees for the purpose of determining whether they
should be.destroyed and he is given full power and authority to destroy the same, provided the owner therqof does not do so upon
notice from the Commissioner.
Answering your second question, it is our opinion that the statute
does not require that nursery stock consigned for shipment, or
shipped by freight, express or other means, should have a certificate
of the inspector upon each bundle. but only upon each box or bale.
Yours very truly,
JAS. D. WALTHALL,
Assistant Attorney General.
LOTTERY-RAFFLE-GAME

OF CHANCE, WHAT IS, ETC.

ATTORNEY GENERAL'S DEPARTMENT.

AusTIN, TEXAS, January 4, 1909.
Hon. R. J. Williams, Clarksville, Texas.
DEAR SIR: Your letter of the 10th ult., received and contents
noted.
The fact that the questions propounded in your letter required
considerable research and examination of the authorities, and the
great press of business in this Department, has caused a longer
delay in answering same than would ordinarily occur.
You say you have in your place a game of chance operated by means
of a card upon which there are blank numbers running all the way
from one to fifty, that at the top of this card is a sealed number:
that the players draw sealed numbers corresponding with the numbers
upon the cards from envelopes containing said numbers, and that the
player who draws the number eorresponding with the sealed number
upon the top of the card wins a prize: that all the numbers represented on the card are drawn before the sealed number at the top
of the card is opened and it is determined who wins the prize. Upon
this statement you ask the advice of this Department as to, whether
or not the game described is a raffle or a lottery.
A raffle was defined by Judge Roberts in the case of Stearnes vs.
the State. 21 Tex.. paae 699. "to be a game of perfect chance, in
which everY participant is equal with every other in the proportion
of his risk and prospect of gain. The prize is a common fund,- or
that whi'h is purehased by a common fund. Each is an equal actor
in

dfeVelon)inet the chances, in proportion to his risk. Whether they be

developed with dice. or some other instrument, it is not material.
The snccessful party takes the whole prize, and all the rest lose. The
element of one against the many, the keeper against the betters.
either direetly or indirectly, is not to be found in it. Tt has no
keeper, dealer, or exhibiter."
The ease of Risien vs. the State. 71 S. W., page 974, was the prose(lntion agninst the defendant for establishing a lottery. In that case
a horse and bugv were disposed of by the- defendant issuing tickets
to the valne of two hundred dollars. The tickets were numbered
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from one to two hundred. These were drawn and the persons drawing
them gave for each ticket the amount represented by its number: that
isif a person drew No. 5, he paid five cents for his ticket, and if a
person drew No. 185, he paid $1.85 for his ticket. This common fund
went to the seller of the horse and buggy; then each holder of the
respective tickets .at a time designated, threw dice, the one throwing
the highest dice being entitled to the whole prize. The court held
that the facts in this case come within the definition of a raffle.
In the case of State vs. Randle, 41 Texas, on page 297, the Supreme
Court defines a lottery to be scheme for the distribution of prizes by
chance.
The euise of Loneg vs. the tmate. 2 S. W., page 541, was a prosecution charging the defendant with unlawfully betting and waging
at a certain game with dice. The facts in this case showed a raffle,
but the Court held that although a raffle it was a game and that it
was nlaved with dice ond came within the statni- wakine it on offense
to play any game with dice.
In the case of Pendergast vs. the State, 57 S.W., page 850, the
Court held that the operation of a slot machine was withir the terms
of the law establishing a lottery.
In the case of Barry vs. the State, 39 Crim. Reps.. the Court held

the operation of a "Cheap John Board" to come within the prohibition of the law against establishing lotteries. The facts in the case
were that the defendant hopt a stand so constructed that a spindle
would be turned on a pivot horizontally. The circumference of the
board was divided into stwees bv nails driven on the edg-e, and between
the nails different articles of value were placed, such. as pocket knives,
shavingr mugs. and other articles. Prices were marked on some of
the articles. The shaving mug was marked 50 cehts, and other
articles at different prices. Some of the spaces had collar buttons.
worth about five cents per dozen.
The ease of Dalton vs. the State, 74 S. W.. page,25, was a prosecution against the defendant for exhibiting a gamilig table and bank.
The game run by the defendant was a turkey raffle and there was a
wheel on a pivot so that the wheel stood uprilit. The face of the
wheel was divided into forty-eight spaces and each space was nuinbered consecutively from one to fortv-eilit. Between each number
a pe was riven, separating them from above. Pointing downward on
the face of the wheel was a nie-e of leather so that whon the
wheel was turned this piece of leather would be knoeked
aside by the pres so lone as the wheel turned and when
it stopped turning the leather would rest upon one of the
numb-red spaces between two of the pegs. In connection with
the wheel were twelve paddles, each having on it fourteen numbers
corresponding with the four numbers on the wheel and when the wheel
was turned and the man holding the paddle which had upon it the
number corresponding with the number on the wheel indicated by
the piece of leather won, and the other eleven lost. The chances were
sold for ten cents each. Upon the selling of a chance the buyer was
handed out of the paddles. *When the twelve chan ces were sold the wheel
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was turne(l. When the wheel ceased turning the one whose paddle
had upon it the number corresponding with the one indicated by the
leather on the wheel won. The winner received a ticket on which was
printed "Good for one turkey" signed by the defendant. Sometime
ti winner would like the turkey, but more frequently he would sell
the ticket to persLons who were in the house and there was some proof
in the case that there were persons in the house in collusion with the
defendat who hought the tickets at from 90 cents to $1.00 each.
A portion of the court's charpe is as follows:
'If vou believe from the evidence beyond a reasonable doubt that
defendant established a .raffle for gaming purposes and exhibited it
to obtali' betiteis theIct ;11n
enu nltuiter believe thatt from thw evidence beyond a reasonable doubt he kept or exhibited the same as
tlico ternis have been heretofir defined and that the sonte was a
hable or a bank and kept and exhibited by him for the purpose of
gain, you will find the defendant guilty and assess his punishinent
as hereinibefore directed.
A 1 jellant objte d to said charte, because the sante was and is
voitra iicttiy aid-i that it undertakes to make an offense oat of a
thin. thle couirt had heretofore charged was not an offense: that is, the
roflle of Jersonal rope'lrty under the valie of five Initdred dlollars
amii illifies by its woding the rihrlt of the jury io ;teqitit defoldoii
i he was tin
a t il.
Thle Coiurt of App'als hold I bt ilore vas,
(ia' v'ih,'s lo'In,
1wri.
fteit( pt'ileijal vases aing Ihe Ti'''a (I('aTOP
Il;11 I
oositlew ilf*swilt
1rom
j ll f't's illd
iO lst 'ase eit'. 1h1;1t ol l);illotl vs. I' Sl ai' utt1l thi'e fasw
oft ljon
vs. l SIn',w
x/pr',
it J11op 'trs1t1hat 'vol at raffle, as deifined te 'I
JI(Ie
b'rIis,
rfl i
t'1nu
, rIes vs. I II Slat'', 'tI' o(p-''tterni
as a L'afnii I
nt!
Ill. , t
bink, for if' 1pla 4d( wNith i v woubt
.
constihil, 1n1off lnsf
111,1tth
I.w:. ibuht tH;f,41' iFof
n- for
u'rtv l''s thitt fivt' htdred tltts
ilt value is nol
in its)lf a violation of the law.
.1ml ,'.
Roberis'<lefinil ion of' a raffle as above taken fron the c('s of Slo.tito's
atainist 1he late,
has htoen iodilfied in ouny one pail ielari' bv Ile
saW-nh
i, e[
s. ;tal thI~ Il the tas'
.
bSve eilel of Ith sin a:tint
tt State andi in respt to that Iart of .hode Rolerts' (lefinilion
whieh roads "in wh ieh every pal icipanut is equal xviil every otiler
in the proport ion of his risk and prospect of' gain." The pWansttii pa'ticiu on'
in i I'a
destiie I in tIhe Ri'sin east from the Fae t Ilrt
eavh paid only the amount determined by the number upon the ticket
he drew xte Inot et u al plrticihan is in the risk: that is. ch dil not
con iriblite equallv t') 11w coninon fond or to the property with which
the ennmon fnl
waIs Itipurchiased.
'I'lho
(''W 'so ars!
o''
s ane' lhoa (i'ttrewi
e ho'tween'rdl'ooe o1w11toinr
"thai in oirdo'u for the d'wi
of this eharacter to be a rafile. al1 the
tiukut s ri'er
tint
tu
11' value of the thin played for must he sold,
so t lot 1'e piriz' will ''o to one or the other of the players."
It will he noted that .Tudo'e Roberts in definine a rnffle says:
'The element of c'ne a'ailnst the many. the keeper aninst the bettrs.
either dir
l o't'cl
r indiretiv. is not to be found in it.
It has
Tlv

11
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no keeper, dealer or exhibiter." I take it that the case stated in
your letter has an exhibiter or keeper and that he has adopted the
method therein stated for the purpose of disposing of merchandise at
a profit, and if such is the eas', I think lie is violating Article 38Sa
as contained in Chapter 49 of the General Laws of the Thirtieth Legislature, which is substantially a re-enactment of Article 382 of the
Penal Code, in respect to persons keeping and exhihitin- for- gaming
purposes any Igaming table. etc.
It is my opinion that the raffle which the law considers harmless
or at least for which the law has not seen proper to provide a penalty
arises either in cases where the participants create a common fund

between themselves, each participating equally in the common fund,
or where a iniber of persons -subscribe for a certain number of
chances, the aggreeate number of chances representing the value
of a partieular article of personal property, which article of personal
property is disposed of by some method of chance to some one of
those holding chances, the proceeds of the sale of the chances going
to the owner of the property disposed of.
Where this method is adopted by a trader or other person for the
purpose of disposing of his property at a profit. I think the transnction loses the eltarnter of a ravIl and b'ecomes within the pirhibition of the lIw. I I biink the exhibiter eould eitlher be proseenit d for
establishing a lot10ry or inder the arti ide above cited.
I eIln of the oinio, t hal it makes no difference whhelt Ohw lueky
uwlllter is deleriin'd before or afier Iho vlhanees aresold, in delermi ing wihel her a I ransnaetiln is aI loury,
Y(,nr's v'v I rIIIly.

NI'N D,\Y L.\W~(1 '1
Not

a violaHion of law for a bonn fide c nb to dispense 1411uor to its members,
suoh clibos not coming within the terms "merchant, grocer or dealer
in wares or merchandise, or trader," etc.
ArTToaNEY

GENIEril.nS DEPARTnMENx.

A UsTIN, TEX.\5., January 4, 1909.
Ilo1. J. Q. Jlnry. ('ony A/1 oruicy. Dl Iio. Tra(.
a Sm: We have your let er of 1Th' 12th iltiino. in wItich
nu
ask Ihe nadvice of this Departmnt as to whether or not it is permissible fcr Iie Elks ('lub to serve drinks to its own meombers intI to vi itors. the proceeds thereof going into the common fund of the Club.
oI

Mundays.
We have kept this nutt or uinlder consideration for a longer titte
tha on
tonarv, 1buit wi-hed to make a thorotughb in vest]igcatI it of Ihe
no horithas b fIore passing uipi
a question of o much impo lan o.
Tbr- Article of the PInal ('ode under which prosecutions for sales
on Sunda' mnu't he brought rends as follows:
"Any merchant. grocer or dealer in wares or mer(handi e oi
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trader in any business whatsoever, or the proprietor of any place of
public amusement, or the agent or employe of any such person who
shall sell, barter or permit his place of business or place of amusement to be open for the purpose of traffic or public amusement on
Sunday shall be fined not less than $25 nor more than $50 * * * ."
In order that a sale on Sunday shall violate the foregoing article.
the sale must have been made by a merchant, grocer, dealer in wares
or merchndise or trader in some business. (Archer vs. The State,
10 A pp., 4S2.)
In the ease of Koenig vs. The State, 33 Texas Criminal Reports.
367, the defendant was indicted charged with playing at a game
with ards at a house for retailing spirituous liquors. The facts
were undisputed that the defendant had played a game of cards in
the club room of a building known as Turner Hall, situated in
Cuero, on the date named in the indictment. The building was oeeupied and controlled by the Cuero German Turnverein, a private
corporation chartered under the general laws of the State. The
question for decision was: "Was the club room in question a houe
for retailing spirituous liquors within the meaning of Article 35of the Penal Code?''
Judge Hurt in delivering the opinion of the court on page 375
cited the case of Seim vs. The State, 55 Maryland, 566, and said:
"In Maryland the statute provides that 'No person in this State
shall sell, dizpose of * I * any spirituous liquors * * * or beer
* * * on the Sabbath day,' * * * and a penalty was fixed. The

officers of a corporation known as the Concordia were indicted for
selling beer on Sunday. The purpose and management of the
Concordia were in all respects the same as that of the Turnverein in
this ease. It was admitted that one Sprineer, a member, at the time
and place alleed, called for a glass of beer in the usual way, was
served by the steward, drank it then and there, and paid five cents
therefor, that being the price.fixed by the corporation. The Supreme
Court of- that State savs: 'We are all of the opinion that the transaction was not a sale of beer to Springer within the intent and meaning of the statute. n * The act has no application to a case like the
present.' 'The license laws which forbidz the sale or barter of spirituois or fermonied liquors without a license have never been const rued as applieable to a social club * * * . We think it clear thai
no license is required, for the reason that such a transaction is not a
sale within the meaning of the license laws. Such a transaction is not
a barter or sale in the way of trade."
Af ter discussing numerous cases from other States, the opinion
coneludes:
*We are of the opinion that, upon authori' y and reason, it must
he hold iinder the facts of the present case, the transaction was not
a sale of the liquor in the way of trade, and that neither the associatien. its members, nor its ;teward were engaged in the occupation
of selling liqnors. If this he true. was the club room a place for reiailine liquors? 'To retail,' in this connection must mean 'to sell
in small quantities.' 'A house for retailing' must mean 'a house
where the liquors are sold in small quantities in the way of trade.'
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Again, our statutes regulating the sale of spirituous liquors recognize the distinction between selling liquors at retail and otherwise
as an occupation. It is very clear, both from the decisions we have
cited and our statutes, that the club, its. members, or steward, are
not engaged in the occupation of selling liquors in quantities less
than one quart. In the case made by the facts, it is equally clear that no
question of evasion of the laws, or of a, device to conceal the real
objects, purposes and acts of the association, arise in this case. The
dispensing of liquors to the members is but incidental, and for the
purpose of adding to the pleasure and comfort of the members.
Again, reference to the statutes shows that the places and houses named
and those, intended to be embraced, are all 'public.'
The slatutes
contemplates public houses and public places. Was the club room
of the association either? None but members and their guests could
enter there or share its privileges. So long as this rule was enforced it was not public, and the evidence shows that the rule was
strictly obeerved. We conclude that the evidence does not show
that defendant played cards at a house for retailing spirituous
liquors, within the meaning of the statute."
The State of Texas vs. Austin Club, 89 Texas, 20, was a ease in
which the St4te of Texas brought suit to recover $1200 alleend to
be due from the Austin Club. a corporation, a, occupation taxes for
continuously engaging in the business of selling spirituous, vinous
and malt liquors in quantities of less than a quart. The Austin
Club was a corporation created under the laws of the State of Texas;
the purpose and business set out in the articles of incorporation were
the encouragement of social intercourse among its members, the
support of literary undertakings and cultivation of literature, and
maintenance of a library and reading room and the promotion of
the fine arts. It appeared that said club had from time to time purchased in bulk spirituous liquors and medicated bitters, and through
its authorized agent and employe retailed same to its members in
quantities less than one quart, and at an agreed price per drink.
That members of said club were permitted to purchase in any quantity from said club vinous or malt liquors. Other facts were found
to which we refer you to the opinion in the ease.
Judge Brown, in delivering the opinion of the Supreme Court,
used the following language:
''The question presented is: Was the Austin Club, in dispensing
to its members and their guests liquors. in the manneP stated. engaged
in the 'business of selling spirituous. vinous and malt lisuors.' within
the meaning and intent of Article 3226a, as above quoted?"
And further,
"Clubs like this have been formed and maintained in many of
the States, and in some of them the question now before the court has
been adjudicated, upon which there is likewise a conflict of authority. But we believe that the decided weight of authority upon this
question supports the conclusion arrrived at by the Court of Criminal
Appeals in the case of Koenig vs. the State, cited above, to the extent that the club was not engaged in the busine~s of selling spirituous liquors."
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Thle effeet of the two Texas cases cited is to the effect that clubs
of the <haracter of the Cuero Turnverein and the Austin Club do
not coie within the terms of the law regulating the sale at retail
of intoxicating liquors and are not governed or subject to its provisions upon the ground that the manner in which liquor is dispensed
to the cl)
members is not a sale in the way of trade, although
it, mai hc a sale iecordin to the common and accepted idea of thi
C(sidering then that Artiele 199 of the Penal Code applies onlIY
to ierlichalts, grocors. dealers in wares and merchandise, or traders
in aInY business whalhoevcr, and that only such persons are prohibited from selling on Sunday. I am of the opinion that a sale made
1 a club of the character passed upon in the two cases cited conies
witIiin tile two above cited Texas cases.
Ole iiiiirv always is, in this characlor of ea-es, whether the or1l8
anizal iol is hona fide a ('lubi) with a limited membership, into which
adiissio cannot he obtainedIly
any person at his pleasure, and
in vli h the property is natually owned in common, with the miitual
rih .1and obligations which helong to such common ownership, under th Constitution and riiles of the club, or whether. either the
orm or the (11lub has been idoptcd for other purposes,. with the int ii(lionalil understanding tlhat the mutual rights and obligations of
the member sliall not he such as the orieanization purports to create.
or a mere name has been assumed without any real organization hehinald it.
See the case of Commonwealth vs. Pomphret, 1378 Mass.. 5364:
SI) Amer. Rep.. 340.
You vill understand that it would be improper for this Depart
ment111; to ps

ipoll a question of fact and say whether or not a sale

b) a artiul a elibh on Sunday, as the Elks Club of Del Rio. would
be a vi lation of 1he Iaw. but if such elub comes within the class dis(His ed inl Ile cases cited. I am of the opinion that it would not be
a violat ion of Iaw for the steward or other person conneteed with
slich (lub for that purpose to sell drinks to members on Sunday.
Yours truly,

R. E. CRAWFORD.
Assistant Attorney General.
CONSTRUCTTON

OF

LAWS-JURY

WIE EL-MANNER

OF

DRAWING JURORS.
{ight of officers to discard cards bearing names of jurors whom said officers
know to be dead, over age or who have served six days during preceding six months; manner of replenishing wheel with names.
ATTORNEY GENERAILl/

DEPARTMENT.

AusTIN TEXAS, January 26, 1909.

Ilon. R. Hf. Buck, District Judge, Fort Worth, Texas.
Dmx\mt SRm: We have your letter of the 14th instant, in which you
ask the advice of this Depariment upon the construction of the Act
passed by the Thirtieth Legislature providing foi the selection of
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jury wheel in the partieulars stated in the five

folowine- questions:
1. Have the sheriff and elerk, or their deputies drawing the
uinmO,
01 the jurors from the wheel. the right to discard sueh eards
as mn.\ i ntain names of men 1known 1by them to be dead. to have
nwyved from ihe eounly, or to be over age
Iso; what should he done with sueh Cards sholid I hey he desI ravled, returned to the wheel, or placed in box eontaining names
of jurors who have already served four days or more?
\re jurors di-qualified from service who have served four.
2.
days within two years (or since the law becoame effective). or is the
former Iaw -overning this matter, i. e.. providing for six days servWe
wi hin ix months in district court and three months in vounty courtstill etfeltive
-3.
Should The officers anthorized to draw the names or jiuror
from the wheel replenish the same until all the cards have been
drawn therefroi and said wheel is emptv, except that as pro\id(l
in Retion 7 of said Act, the nmes of jurors drawn for any week,

bit -Nhe have not served for as many as four days. should be reiturned ie 11w wheel?
F
-4.
When all of the enrds bearing names of jurors have oen
( awn. fola what sonren zlould the wheel be replenished?
"5. After Ihe expiration of two years from the time said, At
ht-aie effeetive. should said wheel be emptied before beine replenisld vit eards beariing the names of qualified jurors for the sueeveeil- 1wo yea rs. as provided in Section 1 of said Act?"
Tn referenee to the first que-tion above stated. there is nothine in
th1 Avil in onestion from which it can be eonstrued that the LoisInture it ended to require the officers entrusted vith earryinu out the
provisions of the Act to do any particular thing in reference 10 such
eards as might hear the names of men who had died since their names
haid hoon
ut upon the eards and put in the wheel. or who had
Irowl tox.n ;1LLw
exemptinm them from jury service or who h1 memOved from the county; but I take it that when the offieers drawir
1the cards from the wheel under the provisions of Seetion 4 of said
Act. for the purpose of providing jury lists, come upon the nane
of a juror whom they know to be (lead or out of the county, or over
a-o. tlhey oul(ld properly destroy such card or mark it for ihe benefit
of the future otfilers performing the same duties that they then
themselves are performing, and deposit the card in the box provided
in Seetion 7, or. for that matter. in the jury wheel, but it senuS to

mr it would b : no more sensible thing for them to do to destroy
the card.
I think it would he, not improper for those officers whom thh law
designates to compile the names of all the qualified jurors in the
county and to put them in the jury wheel, and to carry out the further provisions of the aet which have for their purpose the selection of jurors to serve in the respective courts of the county to destroy the cards hearing the names of persons who would not be
qualified to serve as jurymen and which. if placed either in the
wheel or in the box provided in Section 7, could only serve the pur-
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pose of possibly misleading officers in the future charged with carrying out the provisions of the law.
As to the second question propounded, I am of the opinion that
a juror would not be disqualified from future services unless he
had served six days during the next preceding six months in the
district court or during the preceding three months in the county
court, as provided in Subdivision 5 of Article 3139. That is, I do
not think the Act of 1907 under consideration repealed Article
3139. Section 13 of the Act of 1907 expressly repeals Chapter 2,
3 and 4 of Title 62 of the Revised Statutes. It is true that Section
I of the Act of 1907 provides that between the first and fifteenth
days of August, 1907, and upon said dates every two years thereafter, in certain counties, the officers named shall meet at the court
house of the county and select from the qualified jurors of the
county the jurors for service in the district and county courts of
such county for the ensuing two years in the manner thereafter provided; and that Section 7 of said act provides that after such jurors
have been empaneled and served four or more days, envelopes containing the card heariiig the names of such jurors so serving as many
as four days shall be put in a box provided for that purpose for the
use of officers mentioned in Section 1 hereof, who shall next select the
jurors for the wheel.
These two sections standing alone would seem to indicate that
the jurors who. had served four days or more and whose names on
cards had been deposited in a box provided for the use of the officers who are required by Section 1 to select the jurors biennially,
could not be called upon to serve more than once during the two
years; but Section S of the Act provides that when, for any reason,
the wheel containing the names of jurors is lost or destroyed, w-ith
the contents thereof, "or if all the cards in said wheel be drawn out,
iich wheel shall immediately be replenished and cards bearing the
names of jurors shall be placed therein immediately in accordance
with Sections 1, 2 and 3 hereof."
This section contemplates that it might arise that all the cards
would be drawn from said wheel before the two years from the date
said wheel was replenished, and it is provided in such case the
whe-l hiall be replenished in accordance with Sections 1, 2 and 3.
Section 2 provides:
"The aforesaid officers shall write the names of all men who are
known to be qualificd jurors under the law residing in their respective counties on separate cards, etc."
This latter provision, especially when taken in connection with
the direction contained in the latter part of Section 7, which provides:
"That the cards bearing the names of the men serving as many
as four days shall be put in a box provided for that purpose for
the use of the officers mentioned in Section 1 hereof, who shall ncrf
select the jurors for the wheel," makes it clear, I think, that it was
not intended to change the existing law as to the disqualification of
jurors contained in Subdivision of Article 3139.
In respect to the third quAition,- I am of the opinion that the
officers would not be authorized to replenish the wheel, except as pro-
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vided in Section 7, with the names of such jurors drawn for any
week who had not served as many as four days, until the wheel
should become exhausted.
Section 1 of the Act provides that the jurors shall be selected
biennially. Construed with Section 3, it provides that the wheel
shall be filled with cards eveiy two years. Section 8 provides that
in case the wheel shall become destroyed "or if all the cards in said
wheel be drawn out, such wheel shall be immediately refurnished,"
etc. It is clear that it was not intended that the wheel should be
replenished except every two years, between the first and fifteenth
days of August, and in the case provided in Section 8, except that
names of jurors drawn from the wheel for any week who had not
served as long as four days should be returned immediately to the
wheel by the clerk or his deputy.
As to question four, I beg to advice: Section 8 provides that when
all the cards in said wheel are drawn out, "such wheel shall immedialely be refurnished and cards bearing the names of jurors shall
be placed therein immediately in accordance with Sections 1, 2 and
3 hereof.
When this occurs. that is, when all the cards are exhausted, the
offieerv named in Section 1 should meet and as directed in Section
2 write the names of all men known as qualified jurors on cards as
provided and deposit them in the wheel as directed in Section 3.
In answer to the fifth question, as to whether after the expiration
of two years the wheel should be emptied before being replenished
with eards bearing the name of the qualified jurors for the succeeding two years, I am of the opinion that it should be, for the reason
that it is then the duty of the officers named in Section 1 to again
write the names of all men who are known to be qualified jurors
under the law upon cards and put them in the wheel and it mieht be
that some of the cards already in the wheel would bear names of
men dead or removed from the county, and it would be useless to
eumber the wheel with such names.
Besides, the officers, if they did not remove all of the cards from
the wheel, might put the names of jurors already upon cards in the
wheel, in which case such jurors would have two cards in the wheel
hearinis Iheir names.
Yours truly,
R. E. C.LwroAn.
Assistant Attorney (eneral.
CONSTITUTIONAL CONSTRUCTION.
Appropriation by joint resolution for defenders of State Treasury against
band of robbers in violation of Section 44, Article 3 of Constitution.
ATTORNEY GENERAL'S DEPARTMENT.
AUSTIN, TEXAS, January29, '1909.
Hon. A. J. Porter,House of Representatives, Capitol.
SIR: You have requested our opinion as to the constitutionality
of a certain proposed joint resolution of the Senate and House of
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of the State Of Texas making an appropriation for
Ihe ho nufit of eertain citizcius- who. it is recited in said resolution,
uder the leadership of Captain G. R. Freeman, rescued the Stale
Treasury from a hand of robbers on the night of the 11th of June,
1863.
I words employed in the resolution are not apt for making an
appir(1prlition from the St1' e Treasury, but the resolution evidently
vont emplates and attempts to make such an appropriatien amounting
licesn'tativs

to live thousand dollars for the benefit of eah survivor of said eitizeni rescuers of the( Treasury and of the heirs of those who may
have died. alIt hough tIhe number of such rescuers is recited in the prainibo as eitd1ecn and in Section 1 as nineteei.
.
The r olu
Ition provides for a commission lo deternine who will be
entitled to the heifetits of such approprialion.
I am of the opinion Ihat sai(id resolution. in its prosent form. is
probalY in cont raventlion of Ihe provisions in Section 6i of Article
8 of il. Coistitution of Texas that "no mon'nev shall le drI Wn front
th Treasury but in piursunne of speilhe appropriationsimade b
Swetion 44 Of Article 3 of said Constitution lrovides that the Legislnturc shall not
giant 1w aplumopriaticn or otherwise any anmunt
of
niiley out of ihe Tresriiv of the State to any individual on a
ehiim. real or' piendct
eIlwhcn the same shall not have been provided
for IbY pie-(xitiII law.'
Secti 8 of Aritile 1U of said (onstitution declares that "no npproplriation 'or jivaite Or individlual purpose shall be made."
It. seiis clear to n thai the said propose(d joint re oluticn wold
bp violative of Tlie a)ove 1 1iot ed provisionis of said Section 44: and
it iii:v he viollive, also. of the above quoted portion of said Section 6.
Said joint. Iresoluitioii is hrewith returiil.
Trnly yours.

\W,.

E. .TH.\w'iNS,

A\cinu AttorneY (Gener'aI.
('HIMINAL,

('0

1)1HTI|("I

('LERKS,

(JAINENTON

AND IIAlNlIS

NTI ES--Al'I'OINTMEIT
'OF.I)Y THE GOVERNOR:
N EI') NOT l
('ONFIRM
OE
El) lIY THE SENATE.
ATTO.unxEv

i:NER.'s Ti:i'T'ENT.
Aus'rix, Txxs. February 6, 1909.

Ion. T. 11. Campbell, Govrnor of Tc.ras, Capitol.
M
I1)iiia : In reply to your reque t for an opinion as to
whether the (Governor should submit to the Senate for their advice
and consent. the appointment of clerks of the Galveston and Harris
Criminal District Courts, you are -respectfully advised that Article
1305 of the Revised Statutes provides that the Governor shall appoint
a judi-e of said district, by and with the advice and consent of the
Senate. Article 1511 of the Revi'ed Statutes, providing for the ap-
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pointmeiit of the clerks, does not stipulate that the appoilitment shall
be made "by an(, with the advice and cois(nt of the Senate."
The laguiage of the statlte is as follows:

"Art. 1511. Trli
shal be appointed by the (lovernor a (lerk of
said court foe each of said counties, who shall hold his office for a
term of two years, or until his suicessor is (iualified.The exprss use of the language that the appoi ntinit of the
judig sA1]l he "hy and with the advice and coisent of the Senate,
and lie absence of any such sug'estion relating to the upoliutmt
of the clerks, cnrries with it the logical negation that it was not
within tihe plutpose and intent of the Lgisltuire thai 1fh sante reiL
shoiuld apply to the clerks as was laid down for the jidze. especiaily
vhter'e Ilhe slhject miatteri of both appoin timientts is troated in the
same Act: othrwise the Legislatr
would have so povided.
It less the Constitltioni of Ihe State or solot stattre expressly direits 11hat such appointimlent he nmule by 'Atd wilh the advice and
colsenit of the Senate, thai hodyv wold lhaive no julri-diction or anthority to plss uponi the appointlielt.
Tle (ily provision of tlie Coistittilion that relates to the sibjef'I
is seclielt 12 of Artitle TV whih'l is copied
l fill:
"Sec.
12. Filliing- vacancies.-All vaancies ill State or distri*;
ollices, except miemtbeis- of the Lcgislal ire, shall ie filled. unilesS
otheriwise provided by law, by appointmnent of the Governor, which
appointntil.
if llade( drino its session, shall le with the advice and
cos(li nt. of I wo-thirds of tle Seite preset'l.
If made during fh'
i'e'cs' of tIle Senate. the said appointee, or moaio other person to fill
such'i vacney, shall be iomi na ted to the Senate during the firsl t
days of its sesSiol. I' rejected. said office shall immediately be'olmt
vieantl'. anrd Tlhe (nvernlor shall. without delay. make fuiber noni
nationts. until
confirmilation iakes plae. I31n shold there he 11o
conftirmatioi (Itriigi the 'essicin of the Stolat . Tl Governor sial
niot thlere'nflelr appoini 'Illy pvrson inl fill suich va('aney who has booln
rjected by ttle Sa'e'''le:' bult

1hle vacancy un11l

vlvei0

011
l
Miil110

f

C

a1(l

thle nlext

iy

appoint soIl'e

01hetr

personi

1

fill

sessionl orfil
heHumile or un1til tho roul-,1

0lliv0. Nh101il (

11

olliecp foletlo by filP

-it 'lleral election therdi

r
l00110
o00 il11. A Ip)olim
11to11 s 10 v:[wop0 il. hl liy
e ollfiille 111111ill)(

r."

11 will be observed ibut this provisio
f tlte Constittillion r'eht's
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by appoilinlwni.
The (1questionI
wouil.
thbereefore arise whrtther 1ho stli nathoiizingz' the (overno
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'le word "valcancies"
as
(us in this 'tone'tion., both by the
constitutions and statutes of the several States of the nation has frequently been eonsid'ed by the (ur'ts and judiily defined.
Webster defines 'vacaney"
to be, "The stWte of beine vacant:
emptiness.'
Bouvier defines it as "A place which is empty."
The tell
"vacancy in office" as used in a Kentucky si atute wac defined by the

courts of that State to mean, such as exists when there is an unex-

pired part of the term of office without a lawfi incumbent ther'ein.
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or when the person elected or appointed to an office fails to qualify
according to law, and when there has been no election to fill the office
at the time appointed by law. It applies whether a vacancy is occasioned by death, resigntion. removal from the State, district,
county or otherwise.
Hopkins vs. Swift, 37 S. W. Rep., 155.
In North Dakota it was decided that a "vacancy in office within
the meaning of the Constitution can never exist when an incumbent
of the office is lawfully there, and is in the actual discharge of official duty. The vacancy contemplated by the Constitution relates
only to such atual vacancies as may arise from death, resignation
or the like."
State vs. Bioucher, 21 L. R. A., 539.
Any number of the courts of other states have held that "vacancy"
as apl)lied to an oflice, has no technical meaning. An office is not
vacant so long as it is supplied in the manner provided by the Constitution or law with an incumbent who is legally qualified to exercise the powers and perform the duties which'pertain to it.
Collins vs. State. 8 Ind., :344.
Pcopfle- v,,. Tilton, 37 CalI., 614.
Coinmonwealih vs. Unauhy. 9 Pa.. 513.
Johnson vs. Wilson. 2 N. II., 202.
Pruitt vs. Squires, 64 Kan., 855.
Sdoes not apply to an instance where there is a de
facto. thoutfh not a) do Jure, incumbent.
Harrison vs. Simonds, 44 Conn., 318.
In view of the foregoing authorities it is clear that the provision
of our Constitution relates to such vacancies, as may arise from
death. resitnation. removal. etc.. and does not affect appoinitments
made in due time by the Governor when the term of office of an oeiupoint has e\:pired by operaiion of law, under a statute expressly
aoidioriziie him to make such appointment containing no requirement that. suh11 a)point ment shall he "by and with the advice and
consent of the Senate." However, in any event, should the contention be made that the language of the Constitution employing the
words "all vacancieC" is broad enough to include vacancies arising
from expiration of term of office as well as from death, etc., even
then it is clear that it was not within the purpose of either the
framers of the Constitution nor the Legislature that such construetion should be placed upon the act authorizing these appointments.
Article 1511 of the Revised Statutes providing for the appointment of the clerks was passed in 1870 and was therefore the law
in 176 -when the present Constitution was adopted. This law was
brought directly before the Constitutional Convention in Section 1
of Article V of the Constitution in which we find the language, "The
Criminal District Court of Galveston and Harris Counties shall
continue with the district, jurisdiction, and organization now existing by laic. until otherwise provided by law."
The law has never been changed and by this direct reference, it
must be considered as a part of the Constitution until changed by
the Legislature.
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Therefore, being read into the Constitution, this statute and the
two sections of the Constitution referred to, are in pari materia, and
must be construed together, and being thus construed, it must be
decided that the appointments of clerks does not require confirmation of the Senate.
Section 12 of Article 4, relating to vacancies is a general provision
relating to all offices falling within the classes specified throughout
the State.
Section 1 of Art. 5, and the statute referred to, is a special provision relating to a locality and under the well known rules of construction in such caves the special provision will be effective over
a general provision and for that reason our conclusions must be
upheld.
Another circumstance giving weight to this view is that Section
1 of Art. 5 of the Constitution was amended and ratified by the
people in 1891, in which this law was again referred to in identical
language. The amendment referred to contains this language: "-The
Criminal District Coirt of Galvezton and Harris Counties shall continue with the district, jurisdiction, and organization now existing
by law, until otherwise provided by law."
The final proposition which I will submit is that the law referred
to hy the Constitution provides specifically how vacancies arising
in the office shall be filled and nowhere does it provide that either the
original appointment or any subsequent vacancy filled shall be by
the advice and consent of the Senate, the provision relating to vacaneies is as follows:
"Art. 1518. When a vacancy occurs in the office of clerk of the
criminal district court, the Governor shall fill the same by appoinlment, and the person appointed shall hold the office for the unexpired term, and until his sueesor is qualified and shall enter into
bond and take the oath of office as heretofore prescribed in this
chapter."
It is, therefore, our opinion that it is improper to refer the names
of the clerks appointed under the law. to the Senate for confirmation.
Yours very truly,
JEWEL

P.

TIGOHTPOOT.

Assistant Attorney Genoral.
CONSTITUTIONAL CONRTRFCTION-DETEGATION OF LEGISLATIVE POWER.
Legislature can not delegate legislative authority to a State Board of Health
in the promulgation of a sanitary code to have the force and effect of
law.
ATTORNEY GEhERAL'S DEP.\RTMENT.
AUSTIN, Ti;x.s, February 12, 1909.
W. 1. Brumby. 31. D.. State Healti Offlicer: Hion. J. P. Hayter.
Chairman Scnate Committec on Public Health: Hron. J. C. 1al.4ta. Chairman House Committee on Public Heal/h. Canitol.
GENTLEMEN: Senate Bill No. 94 and lou-e Bill No. 201. which
are now pending before the Legislature. are identical, an(d provide.
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among other things, for the creation of a State Board of Health with
power and authority to adopt and promulgate a sanitary code which
shall operate upon local boards of health and upon the people gen4lr1allv and which shall have the force of law throughout the State.
You have each asked of this Department an opinion as to whether
those provisions of the proposed statute do or do not involve unconstitutional delegation of legislative powers?

Thi- precise question seems not to have been expressly decided

by the courts of this State, and the decisions of the courts of other
States upon similar questions have not been uniform; and by reason
of these facts the question propounded by you is perplexing and difficult. and does not admit of ready or positive answer.
The Con-titution o[ Texas contains the following provisions which
hear upoin the silbjct:

Article 2, Section 1: "The powers of the government of the State

OF ToxiS shall he divided into three distinct departments, each of
whieh shall be eoiined to a separate body of magistracy, to wit:
Those which are leiisiative to one, those which are executive to anot her. and t hose which ale judicial to another; and no person or

collection o persons being of one of these departments shall exercise

any po\ver properly attached to either of the others, except in the
hi-taiices herein expressly permitted."
A icle 3, Sectioni 1. "The legislative power of this State shall be
vri-ed in a Semate and House of Representatives, which together
slhollIhe stvled 'Th( 1Lei-lature of the State of Texas.'
.\ rtivle 16, Section 32. 'The Legislature may provide by law for
Ihe istablisliient of a hoard of health and vital statistics, under
soi I rules an(d r1(1tlationls as it may (leem proper."
)t Ill const it utional provisions doubtless hear, more or le-s, upon
tlhe qleo"ion here uinder 'consideration, but it is believed that the
coistruition to b -ivmn to those above quoted will be decisive of the
Nmw.

it is wvell
t(iby what are practically uniforim decisions
nurt of m111ain i f not all the States that under consti utions
io ours purely l ceislative powers cannot he delegated, unless
ii k. uder culistitutioalia provisions express'y authorizing it., as, for

o !I.- 0iilm

inl tunce, to the Railroad (Comnission, or to municipalities or local
cnounlt1111lities, or in som States, by reason of usage and construction
of low, standillg.

lies in makine a proper applicaiion of this
Thl prct ical dilltV
prlilciplh toi a particllar statute, and it is upon this point that the
futihoril iis so widely disaigree. From a disussion of the question
of the delettion o lgisitiv( power, found in Lewis' Suth'rlcnd
on StH1utorv Constrmet ion, Second Edition. Volume 1. Seetion 87,
eot.. le followine is takei:
-Th powrii to mlaoke Iaws for a State vested in the Legislature is
a soverITign power, reqiuiring the exercise of judgment and discret ioln.
It is a deicoted power.--delegated in a Cons itut ion by the
prlople in whom inherently are all the powers. On common-law prineiples, as well as by settled constitutional law, it is a power which
cillot he deleuntcd. ((iting Willis vs. Owen, 43 Texas, 41; State
vs Swisher. 17 Texas. 441, and other cases.)
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This is a general rule or maxim; -but like all other rules of the
common law it is flexible, extencing as far as the reason and principles on which it is founded go, and ceasing when the reason ceases.
It admits of exceptions connected with the principle which supports
the rule, or which may be ipresumed to have been intended by the
party or people who are the original source of the power.
The legislative department as an iniegral part of our political
system is <onfined to the exercise of its proper powers, and possesses
them exelusively. as the other departments severally have theirs. As
the possessor of the law-making power, it may confer -authority and
impose duties upon the others and regulate the exercise of their sevIt may pass general laws for that puorpos(, yiing
eral functions.
lrorrssly or by

than

aircessary i))plication an

incidental discretiol

to ci *poloy ble proprr- mcans to fill t p anl regulate the details for
themsclres and subordinates. though the crercise of thal diScretion
be quasi legislatirc. This is illustrated by laws empowering the
courts in the exercise of their jurisdiction to adopt rules of practice
ndloriis of .pioredure: etc.
The true distinction is between the delegation of power to imak/
'iu law. whit h involves a discretion as to what the law shall be. and
eoinfering an authority or discretion as to its execution, to he exerv'ied under and in pursuance of the 1law. The first cannot be tlone:
to the lat er no valid objection can be made.
The Const itutin vests this power in the Lewisliture; it must there
i1ai
*v fore: of th Constitutitn. It is exchlsively vested in the
Legislature. The Legislature cannot dive-t itself of the power, nor
impart it to others ex ept in atenidince with this distinction. thomh
there are some recognized exceptions which will presently be considered. Legislative power is delegated contrary to the maxim
stated when the Legislature attempts to confer on others a powcr
of sub hli/ire Ir~i.slation, to be exercised independently or in eonjunction with tit Legislature, or when it con/illtt(s an infCrior LU/it

iure

o l-mingi

b(4dy.

At the same tiue it is necessa y for

the Le-islature to cirder more or less of discretion upon exeiitive
and administrative officers in applying a law and carrying it into
offec t and ini manv case, it is expedient to vest in such officers more
or less ol power to make rules and reguhtions for the purpose of
al)llying ind executing the law. It is. perhaps, impossible to lay
dow ii an1v igovleral rule by whi:.h it nuay be certainly and readily
determined whether sut h a law is or is not an unlawful deleization of
lecislative- power. (Citing' State vs. Gloucester County. 50 N. J. L..
585, 15 Atl.. 272, from which the following is taken: 'When we ecar
to the fact. that the power of eminent domain haZ been delecated to
railroads and other eorporations without challenge: that the important
power of taxati n ind all the powers of local government have. for
more thain three gelrat ions, been delegated in our Stale, we are admionished not to be too confident in asserting where the precise limitatiou is upon ,he conmpete ncy of the Legislature to delegate powers of
gove 1niIIt.

Following this in the text is a quotation front l3rodbine vs. Revire.
182 Mass., 598, 66 N. E., 697, which is a follows:
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"Apparently on grounds of expediency amounting almost to necessity, the making of rules and regulations for the preservation of the
public health has been intrusted to boards of health in towns as well
as in cities, and to a State Board of Health, and a violation of rules
established by city or town boards has long been and is now punishable in the courts. The validity of these statutes, which has long
been recognized, stands upon one or both of two grounds. They may
be considered as being within the principle permitting local selfgovernment as to such matters, the board of health being treated as
properly representing the inhabitants in making regulations, which
often are needed at short notice and which could not well be made.
in all kinds of cases, by the voters in town meeting assembled. Perhaps some of these statutes may also be justified constitutionally
on the ground that the work of the board of health is only a determination of details in the nature of administration, which may be
by a board appointed for that purpose, and that the substantive legislation is that part of the statute which prescribes a penalty for th
disobedience of the rules which they make as agents performing exccutive and administrative duties."
In discussing Health and Quarantine laws, Prentice on Police
Powers, has this to say at page 105:
. "Health and quarantine are immediately recognized as of the domain of police powers and laws. Quarantine, as a means of assuring
the public safety, is one of the most ancient and formidable prescriptions of government of every form, and barbaric or civilized, it indicaes a sacrifice of individual rights, to what often seems an irresponsible authority. The general subject, on the other hand, of the
publie health has enlisted the greatest wisdom, the use of every
science, and the widest experience in its behalf, but equally refers
most provisions rather to discretion and reason, than to exact definitions under fixed laws. It is of this necessity, for no one can foresee aecurately The quarter, the time, the dcseription, of the dangers
against which there mntt be a defense, nor when their approach is
spetnaled can there be hesitation, the possibility of a revolt, or an opportunity to call for a council or. Legislature to determine by statute
what shall be the appropriate and adequate action. Naturally some
details can be prearranged, and experience warns every State and
evcry locality of its peculiar perils. Laws may establish reasonable
harier-, and room is left for ordinances and regulations of local administraicns enforced in self-defense, and many of them exelusively
within the local province; but generally powers are delegated by
the sovereign State to boards and officers, who are to take comnizanee of everything relating 1o this subject, and to exercise discretionary authority of great efficiency and of the highest importance."
From the opinion of the Supreme Court of *Wisconvin in State
vs. Brdge. 95 Wis.. 300: 70 N. W., 247: 60 Amer. St. Rep.. 123:
:37 L. R. A., 15. we quote the following:
I eannot be doubtedl)but that, under appropriate general provisw'ns of law, in relation to the prevention and suppression of
daiicerous and contagious diseases, authority may be conferred by
the TLeislatuir upon the State board of health or local boards to
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make reasonable rule and r'eguIlations for carrying into effect such
general provisions, which will be valid, and may he enforced accordinglv. The making of such rules and regulations is an administrative function, and not a legislative power, but there must be some
substantive provision of law to be achninstered and carried into
effect. The truc Ist and distinction wheth(er a power is strictly legislativc, or wh ether it is adain idrative, and merely relates to th
c.recuition of the statute lan, is betweca the delegation of power to
make the law. which necessarilU incolves a discretion as to what it
shall b, and confrrinU aiuthoritU and disen lion as-to its errcultion.
to be (.rrcis(d
(as u(nder and in priosiance of the law. Th( first can
no! be done. To the latter, no valid objection can be made.
Freund in his treatise on Police Power says at page '31:
"It cannot be left to an administrative officer to determine eonelusively the etistence'of a danger and the choice of measures to be
taken against it. since that would involve an unconstitutional delegation of legislative power. It seems, however, that this objection
may be avoided by interpreting the delegation of power as vesting
the administrative officer merely with a diseretion in requiring usual
and appropriate safeguards against a danger. subject to judicial
control as to the existence of the danger and the reasonableness of
the relief. Such delegation of powers is certainly in accordance with
legislative practice. so especially in deal ing with a danger of epidemic
disease.,
We thus find that the real issue in the controversy is as to whether
a particiilar statute confers legislative powers or only such powers
a4 arY merely administrative; and if the powers conferred be legislative, that much at least of the act must fall, while if the powers
conferred are administrative only, the act may stand.
With regard to the application of these principles to local boards
of health there has been pretiallv unanimity in most, if not all
the States: but with regard to their application to State boards
of health there has been and is a great and irreconcilable diversity
of opiliolus5 anid (Iceisions by the coinurts of last resort in di fferent
States.
The followingitase
presents the view that Ie pendi ng measuire does
not delegate legislative powers:
Blue vs. Bcaci, 155 Ind., 121: So Amer. State Reports. 195:
50 L. R. A.. 64.
The opinion

of the Snupreme Colurt of Indiana in this case dis-

closes the facts to be as follows:
Section 4 of Article 1 of the Constitution of Indiana lod-es il]
the General Assembly all legislative authority.
Burns's Revised Statutes, 1894, paragraph 6715. expressly authorized and empowered the State Board of Health to adopt 'rules and
by-laws, subject to the proviions of this act and in harmony with
other statutes in relation to the public health, to prevent outbreaks
and the spread of contagious diseases."
Rule 11 prescribed by said State Board of Health made it the duty
of local boards of health to require under certain conditions vaecination or revaccination of all exposed persons.
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Pursuant to said authority the local board of health of Terre
Haute adopted and promulgated an order requiring vaccination of
school children. This prosecution arose under said order for violation thereof. The court held this a proper exercise of the police
power of the State, saying:
"In order to secure and promote the public health, the State
creates boards of health, as an instrumentality or agency for that
purpomo, and invests them with the power to adopt ordinances, bylaws, rules, and regulations necessary to secure the objects of their
organization. While it is true that the character or nature of such
boards is administrative only, still the powers conferred upon them
by the Legislature. in view of the great public interest confided to
them, have always received from the courts a liberal construction;
and the right of the Legislature to confer upon them the power to
make reasonable rules, by-laws, and regulations is generally recognized by the authorities.-(Citing numerous decisions.)
"CIt cannot be successfully asserted that the power of boards of
health to adopt rule. and by-laws subject to the provisions of the law
by which they are created, and in harmony with other statutes in
relation to the public health, in order that the 'outbreak and spread
of contagious and infectious diseases' may be prevented, is an improper delegation of legislative authority, and a violation of Article
4. Section 1 of the Constitution.
"It is true, beyond controversy, that the legislative department of
Ilie State, wherein the Constitution had lodged all legislative authority, will not be permitted to relieve itself of this power by the dele,nation thereof. It cannot confer on any body of persons the power,to
determine what the law shall be, as that power is one which only the
Legislature, under our Constitution, is authorized to exercise; but this
constitutional inhibition cannot properly be extended so as to prevent the grant of legi'lative authority to some administrative board
or other tribunal to adopt rules, by-laws or ordinances for its govornment. or to carry out !a particular purpose. It cannot be said
that every grant of power to executive or administrative boards or
officials, involving the exercise of discretion and judgment, must be
considered a delegation of legislative authority. While it is necessary that a law. when it comes from the law-making power, should
he complete, still there are many matters relating to methods or details which may be by the Legislature referred to some designated
ministerial officer or body. All of such matters fall within the domain
of the right of the Legislature to authorize an administrative board
or body to adopt ordinances, rules, by-laws, or regulations in aid of
the successful execution of some general statutory provision. Cooley,
Const. Lim., 114. The rule in respect to the delegation of legislative
power is admirably stated in L6cke's Appeal, 72 Pa., 491; 13 Amer.
Rep., 716. as follows: 'Then the true distinction, I conceive, is this:
Tle Logislature can not delegate its power to make a law, but it can
mneke a law to delegate a power to determine some fact or state of
thinslupon which the law makes, or intends to make, its own action
depend. To deny this would be to stop the wheels of government.
Tb ore aire many tliings. upon which wise and useful legislation must

Digitized from Best Copy Available

REPORT OF ATTORNEY GENERAL.

467

depend, which cannot be -known to the law-making power, and must
therefore be a subject of inquiry and determination outside of the
halls of legislation.' That the power granted to administrative
boards, of the nature of boards of health, etc., to adopt rules, bylaws and regulations reasonably adapted to carry out the purpose or
object for which they are created, is not an improper delegation of
authority, within the meaning of the constitutional inbibition in controversy, is no longer an open question, and is well settled by a long
line of authorities. (Authorities are here enumerated.)
"It would seem that the power of the boards of health of this State,
under the laws relating thereto. to make and adopt all reasonable
1)y-laws, rules, and regulations to carry out and effectuate the great
interests of the public health confided to them by the Legislature, is
so well affirmed by the authorities that we may dismiss this feature
of appellant's contention withou further consideration."
Pierce vs. Doolittle (Iowa) 106 N. W. Rep., 752.,
Constitution of Iowa contains the following provisions:
Article 3, Section 1. "The powers of the government of Iowa
shall be divided into three separate departments: The Legislative;
the Executive; and the Judicial; and no person charged with the
exercise of powers properly belonging to one of these departments
shall exercise any functions appertaining to either of the others,
except in cases hereafter expressly directed or permitted."
Article 4, Section 1. "The Legislative authority of this State
shall be vested in a general assembly, which shall consist of a House
of Representatives and the style of every law shall be, 'Be it enacted
by the General Aseembly of the State of Iowa.' "
This was an action for a malicious prosecution for violating a
1omplaint against plaintiff, charging him with a violation of an or(linance of the town of Carson in failing to notify the proper offiOPrs of the existence of scarlet fever and in failing, neglecting and
refusing to obey the rules and regulations of the board of health of
the State requiring the plaintiff as a physician to report a ease of
scarlet fever which be was attending. There was a verdict for the
defendant from which plaintiff appealed. The Supreme Court of
Towa said:
"The contention for appellant is that the crimes which are punishable under the statutes of the State must be prescribed by statute
and that they cannot be left for determination to board or tribunals
whose. rules and regulations are not prescribed by the Legislature
itself. In support of this contention cases are cited in which it has
been held that the power of the Legislature to enact and repeal laws
(-annot be delegated * * But we do not see the applicability of that
well recognized principle to this case

*

*

The act to be punished

is the violation of the rules of the State Board of Health, a tribunal
eonstituted by law and having the authority conferred upon it by
law and no other authority. We think it clear that the Legislaure
may provide for the punishment of acts in resistance to. or violation
of. the authority conferred upon such subordinate tribunal or boar 1."
The couit then makes the following quotation from Blue vs.
Beach. 155 Ind., 121, supra:
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When these boards duly adopt rules or by-laws by virtue of
legislative authority such rules and by-laws, within the respective
jurisdictions. have the force and effect of a law of the Legislature,
and like an ordinance or by-law of a municipal corporation they
nay be said to be in force by authority of the State," eiting Comnonwealth vs. Sisson (Mass.) 75 N. E., 619.)
Below are set out sone of the decisions upholding grants by the
Legislature of plenary powers to State boards of health and other
Statc boards:
St. L. S. W. Hv. Co. of Texas vs. Smith, 49 8. W. Rep., 627.
Pierce vs. Doolittle (Iowa) 106 N. W.. 75.
Blue vs. Beach, 155 Ind., 121 56 N. E.. 89.
[senhour vs. State. 157 Ind.. 517; 67 N. E.. 40.
Rurst vs. Warner. 102 Mich.. 238; 47 Amer. St. Rep., 525.
State vs. Chittenden. 127 Wis.. 46S8 107 N. W., 560.
Commonwealth vs. Sisson (Mfass.) 75 N. E.. 622.
Nelson :vs. State Board of Health (Mass.) -71 N. E., 695. ( This
case holds that rules adopted by the State Board of Health are
quiasi legislative.)
In re Inman, S Idaho, :398.
State vs. Southern Ry. Co.-. 54 S. E., 294.
Campagnie Francaise. etc. vs. State Board of Health. 51 1,na.
An.. 645.
Port Roval Mining Co. vs. Ilagood (S. C.) 9 S. E. Rep., 688.
State vs. Spoyer, 67 Ver., 502.
Anotg the authorities presenting the adverse view which is to
the effect that the Legislature cannot delegate to a State board authority to presceribe rules and regulations having the force of law.
are the following:
'ooley's Constitutional Limitations, 7th Ed., page 163:
"One of the settled maxims in constitutional law is, that the power
conferred upon the Legislature to make laws cannot be delegated
Where the
by that department to any other body or authority.
sovereign power of the State has located authority, there it. must
remainI and by the constitutional agency alone the laws must be
made until the Constitution itself is changed. The power to whose
judgment, wisdom and patriotism this high prerogative has been intrusted cannot relieve itself of the responsibility by choosing other
ageiwes upon which the power shall be devolved, nor can it substitute the judgient, wisdom, and patriotism of any other body for
tho-e to which alone the people have seen fit to confide this sovereign
trust.'"
Schaezlein vs. Cabaniss. 135 Cal., 467.
IPetitioners were charged with violating the provisions of 'an
act to provide for the proper sanitary condition of factories.' etc..
approved February 6. 1889. That act declares as follows: 'If in
any factory or workshop any process or work is carried on by which
dust, filaments, or injurious gases are generated or produced that are
liable to he inhaled by the persons employed therein. and it appears
to the commissioner of the bureau of labor statistics that such inhalation could, to a greater extent be prevented by the use of some me-
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chanical contrivance, lie shall direct that such contrivance shall be
provided, and within a reasonable time it shall be so provided and
used.' Section 6 of the act makes it a misdemeanor for any person
to violate any of the provisions of the act. (Stats. 1889, p. 8.)
"Petitioners were convicted of having unlawfully refused and neglected, after notice, to provide and use' a suction exhauster with
properly attached pipes, hoods. etc.. in a metal-polishing shop, within
a reasonable time after having been directed so to do.
"'The ultimate question presented for consideration under this writ
is that of the constitutionality of the act above quoted.
"That the Legislatutre may not delegatc its law-saking futilctions,
excepting to such agents and na)datories as are recognflized by the
Cionstitution, is, of course, beyond con troversy. Equally we think
beyond coktroversy, however, is the right of the State, in the exercise of its police power. to pass reasonable laws for the protection
of the health of employes in given vocations, and to make the violation of these laws penal offenses. *
"The manifest objection to this law is, that upon the comnuissionler
has been imposed not the duty to enforce a law of the Legislature,
but the power to make a law for the individual. and to enforce such
rules of conduct as he may prescribe. It is thus arbitrary. special
legislation, and violative of the Constitution."
Noel vs. People. 187 Ill.. 587: 58 N. E., 616: 70 Amer. State
Rep., 238.
This case arose under an act to regulate the practice of plharpucy
in the State of Illinois. It was held to be discriminatory. and in-

volving improper delegation of legislative functions. The court said:
"'The Legislature undoubtedly has th< power. in the interedt of
the public health, to pass a law, regulating the disposition of these
domestic remedies and proprietary medicines: but instead of *doino'
so in Section 8. it has abdicated its own power upon the subject,
and conferred such power upon the board of pharmacy to be exercised according to the discretion of the board: Cicero Lumber Co. vs.
Cicero, 176 Ill., 9: 68 Amer. St. Rep., 155: 51 N. E., 758: Cairo vs.
Feuchter, 159 Ill.. 155. 42 N. E.. 308: Normouth vs. Popel. 183 Il1..
634. 56 N. E.. 348."
Jannin vs. State, 51 S. 'W. 1126. was a Texas case which arose
under the Act of 1893. page 97, making it a penal offense for other
persons than the ageit of the railroad company to sell its tickets, but
providing that it should not apply to tickets on which it is not plainly
prined that it is a penal offense for the holder to transfer same. Our
Court of Criminal Appeals said:
"We accordingly hold that because the Legislature left it optional
wvith the railroad companies whether or not, in the issfiance of
tickets, they would create a penal offense, the act of the Legislature is
without authority of law: is violative of the law, in that it does not
dene with certainty an offense: does not itself create, II offense.
hut delegat' its authority to another agenev to make the sale of
railroad ti('kets a violation of the law. In this respect it would appear to he violative of Section 28 of our bill of rigzhts. which said : 'No
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power of suspending laws in this State shall be exercised except by
the Legislature.' See Suth. St. Const., See. 69."
For a valuable discussion of the questions involved in this inquiry, reference is made to the opinion of the Supreme Court of
Wisconsin in State vs. Chittenden (Wis.) 107 N. W., 511-516, and
cases cited. In that case the Supreme Court of Wisconsin said:
"The true distinction between delegation of power to make law
and delegation of power to administer law is as follows: The former
contemplates exercise of discretion as to what the law shall be; the
other exercise of discreation in the administration of law."
Minnesota vs. Railway Co., 100 Minn., 443; L. R. A., 10, 250 (N.
S.) arose under a statute which provided generally for what purposes and upon what terms and conditions and limitations an increase
of the capital stock of a railway corporation may be made and conferred upon the Commission the duty of supervising any proposed
increase. The court held that it was within the power of the Legislature to delegate to the Commission the duty of finding the facts
in each paricular case and to allow or to refuse the proposed increase
as the facts may warrant.
The court held, however, that any statute which might attempt to
authorize the Commission, in its judgement, to allow an increase of
capital stock for such purposes and on such terms as it mayr deem advisable or in its discretion to refuse it, would be unconstitutional
as an attempt to delegate legislative power.
Your attention is called to the following decisions of the courts of
Texas, bearing to greater or less. extent upon the questions here under consideration:
St. Louis Southwestern Ry. Co. vs. Smith, 49 S. W. Rep., 627.
This case involved the validity of an order of the Livestock Sanitary Commission excluding from the State cattle from another
State as being affected with a contagious and infectious disease. In
connection with the statute defining the power of said Commissioi
this decision of the court, upholding its authority, is both interestint
and suggestive.
In Chancey vs. State, 84 Texas, 534. our Supreme Court said:
"When the Legislature conferred the right to sell land only on
the condition that the first payment had been made, the Land Board
had no power to attach the further condition of actual settlement and
occupancy, unless the Legislature had conferred upon that body such
a power. * * * Laws can be made in this State only by the Lewislature."' etc.
Staples vs. Llano County (Tex.) 28 S. W. Rep._ 571.
,an Antonio vs. Jones, 28 Texas, 32.
Ex parte Nate, 17 Texas App., 119.
Wall vs. McConnell, 63 Tex, 399, and discussion thereof in
Staples vs. Llano County, supra.
State vs. Swisher. 17 Texas, 447.
Ex Parte Tannin. 51 S. W. Rep.. 1128.
Lytle vs. Half. 75 Texas. 133.
Kinney vs. Zimpleman, 36 Texas, 577.
Holley vs. State, 14 Texas App.. 510.
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Arroyo vs. State, 69 S. W. Rep., 503.
Clark vs. Finley, 93 Texas, 181.
I confess my utter inability to determine from the adjudicated
cases involving the question here under consideration any definite
rule by which to determine whether the powers conferred by a particular statute are legislative or administrative. Indeed, I am reluctantly forced to the conclusion that in formulating said decisions
no uniform rule or common standard has been recognized or observed. On the contrary, it seems to me that, speaking generally,
the particular case before the court and the rule of construction in
that particular State has depended upon whether the courit in construing the constitutional provisions conferring legislative power
have adopted a strict or a liberal rule of construction and upon the
length to which the particular court was willing to go in securing
an unfettered and untrammeled exercise of the police power of the
State.
The question presented by you is one of the most fundamental
and far reaching character and in my estimation is one of the most
important which has ever been submitted for the consideration of
this Department. It calls for extended research and for the exercise of deliberate and matured judgment.
I regret exceedingly to have to say that by reason of the fact that
the volume of work in this Department is overwhelming and the
further fact that the number of our office force is very limited
have together made it physically impossible for me, in the limited
time at my disposal, to do justice to the question or to the Djaritment or to myself.
However, in view of the pressure upon you time and mine f
think it best to give you, for whatever they may be worth, and even
in a rather crude form, the result of my investigations of the subjeet
down to this time, without awaiting an opportunity for giving to
the subject an exhaustive study and consideration which ius va-t
importance demands.
My present impression, which has hardly ripened into a definite
opinion, is that the proposed bill, as it is now written, probably involves an unconstitutional delegation of legislative power. It is at
least a matter of grave doubt, in my -opinion, whether in the event
of its enactment into law it will or will not be upheld by our courts
as constitutional: and I am inclined to think it will not.
But in this connection I desire especially to call your attention to
the above quoted provisions of Section 32 of Article 16 of our Constitution authorizing the Legislature to provide by law "for the
establishment of a board of health and vital statistics, under such
rules and regulations as it may deem proper'", and to suggest that
while this constitutional provision does not use the words "with the
powers", or any other equivalent expression before the words "under
such rules and regulations as it may deem proper", the language
used may possibly be construed as authorizing the, Legislature to confer upon the State board of health the broad powers enumerated in
the pending bill. I have not had time nor opportunity for studying
history of the provisions of said Section 32 or the construction iwhich
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the courts of other States have placed upon somewhat similar provisions of their own Constitutions relative to other matters, and consequently am not prepared to express any final opinion in the premises; but my impression is, that the provisions of said Section '32,
Article 16, should be construed in conjunction with and to harmonize
with the above quoted provisions of Section 1, of Article 3 of our
Constitution, which confers the legislative power of the State upon
the Legislature.
Inasmuch as said bills have not yet been enacted into law and
in the hope of aiding you in obviating serious difficulties affecting,
to greater or less extent, the validity and power enforcement of the
measure in the event of its passage, I beg to point out certain features
thereof, and to suggest, in general terms, amendments thereof which
will, I think, materially strengthen the bills, even though such amendinents may not make them constitutional, such suggestions being as
follows, namely:
First. Section 11 authorizes the State Board of Health to prepare, adopt and promulgate by publication a sanitary code cover-

ing a great many specifically enumerated matters and things, bui
doei not directly and in express terms give to such State Board of
Health authority, supervision and control in such matters and things.
I think it would be better to expressly confer, in said section, that
power and authority upon the State Board, and to provide, as a
collateral or ancillary matter, that such board in the exercise of
such statutory powers shall have the right to prescribe necessary
and reasonable rules and regulations, in carrying such statutory
provisions into effect, including the preparation, adoption and promulgation of a sanitary code dealing with and embracing all of the
natters and things embraced by or included in the statutory powers
thereby conferred upon such State Board, and that such sanitary
Code when so )repared. adopted and promulgated shall have the
force of law throughout the State.
Second. Maid Section 11 seeks to confer upon the State Board
eertain powers which it seems are to be exercised directly in particiflarinstances. involving abatement of specific nuisances. eompellin
proper drainage, ete. I suggest that in so far as the Legislature may
consider it practicable to do so, the statute should provide for enforceient through the courts of its own provisions and of the provisions
of the aforesaid sanitary code.
Third. Said Section 11 seeks to authorize said State Board of
Health to prescribe various penalties consisting of fines ranging
from $1 to $500 for violations of its rules, regulations. ordinances
and laws as shall he set forth in such sanitary code, and also seeks
to provide for punishment of such offenders. I think it would be
better for the statute itself to expressly prescribe all penalties and
r)Iovidc plinislinlent for violation of any provision of the statute it'elf. or of such sanitary (code after it shall have been So prepared.
adopted and promul g ated.
ITarbol (owm'rs. vs. Excelsior Red Wood ('o.. 88 Cal., 491. 26
Paoific. :375. 22 .\nu. St. Rep.. 321.
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In this connection it might be advisable for the Legislature, out
of considerations affecting jurisdiction of courts,.to grade the penalty
to fit the offense, placing the maximum of penalty for certain offenses at $200. I also beg to refer you to note in 80 Am. St. Rep.,
beginning at page 212, for a valuable discussion as to what powers
may be delegated to boards of health.
However, even if these suggested changes be made there will.yet
remain the vital question as to delegation of legislative powers.
De5pite my own. views, as indicated herein, relative to the proper
construction of the above quoted provisions of the Constitution of Texas
I think that the weight of authority and the decided tendency of
the courts, generally, outside of this State. and even of some of the
courts of this State, as indicated by certain expressions in cases referred to herein, particluarly St. Louis Southwestern Ry. Co. vs.
Smith. 49 S. W. Rep., 627. is to the effect that if the pending bills
be amended in accordance with the foregoing suggestions, which I
have taken the liberty of making, the powers thereby conferred upon
the Texas State Board of Health should be held to be administrative
rather than legislative powers, and that in the event of the enactient of such bills, as so amended, into law, such statute should not
he held to involve unconstitutional delegation of legislative powers.
I am of the opinion that the question submitted by you can not
be both satisfactorily and finally answered except by our courts of
last resort.
Respectfully.
Wx.M1E. HAWKINS,
Assistant AttorneY General.

ONSTITUTIONAL CONSTRU CTIONAPPROPRIATIONLEGISLATIVE AITTITORITY.
Legislature has authority to make appropriation for the erection of monu-

ments or statues, within or without this State, in memory of distinguished citizens or soldiers.

ATTo'RNEY GENERAL 'S

DEPARTMENT.

AVRTIN, TEXAS, February 18. 1,909.
lon. J. F. 8Nrickland. House of Represrtat ivcs.
DEAR SIR: In respose to your inquiries which are as follows:
1. "Is there anything in our Constitution which prohibits the
State from appropriating money for the erection oT monuments to
distinguished citizens or soldiers within this State?-and
2. "Is there anything in the Constitution which would prohibit
the State from appropriating money to erect a ionument to the
Texas soldiers. in the National Military Park at Vicksbur . - - I beg to say: Under and by virtue of Section .39 of Artiele 16
of the Constitution,-giving the words of the section"'The Legislature may from tine to time make appropriations
for preparing and perpetuating nwmorials of the history of Texas
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by means of monuments, statues, paintings, and documents of historical value."
I am of the opinion that the Legislature has the power under this
section to appropriate money for the erection of monuments within
this State to distinguished citizens or soldiers.
I am also of the opinion that such power to appropriate money
for such purposes is not confined to monuments to be erected within
this State, but for monuments which may be erected elsewhere, such
as Vicksburg, Mississippi.
As to whether the particular appropriation, or the particular
monument erected from such appropriation, is a reasonable exercise
of the power granted in this section, is for the Legislature to determine, and unless there is a flagrant abuse of that power the appropriation would be constitutional.
Yours very truly,
R. V. DAVIDSON,
Attorney General.

CORPORATIONS-TEXAS METAL TRADES ASSOCIATION.
Object of association must be one of those authorized by statute.
ATTORNEY

GENERAL'S

DEPARTMENT.

AuSTIN, TEXAS, February 18, 1909.
Hon. TV. B. Townsenc, Secretary of State, Capitol.
DEAR SIR: Your predecessor referred to this Department proposed articles of incorporation of the "Texas Metal Trades Association", together with correspondence between your Department and
E. J. Mantooth. Esq., of Lufkin, Texas, upon the question of the
propriety of the filing by the Secretary of State of said articles of
incorporation. I understand that you desire our opinion in the
premises.

Article 2 of the proposed charter is as follows:
"Article 2. This association is formed for the purpose of securingz a closer relation between its members, the discussion of
vai:ious questions affecting their interest, the advancement of ideas
towards just and equitable dealings between its members and their
employes. whereby the interest of both will be properly and lawfully
protected."
I note that it is contended by Mr. Mantooth, as the attorney for
the proposed incorporators, that such incorporation should be permitted by you under the provisions of Revised Statutes, Article
71. which provides:
"'Any religious society. military or fire company, literary, social.

chAritable or benevolent association, other than colleges. universities.
academies or seminaries. or any g-rand or subordinate lodge. -or
other order of Free and Accepted Masons, or of the Independent
Order of Odd Fellows, may. by the consent of the majority of its
members become bodies corporate under this title. electing directors
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or trustees, and performing such things as are directed in the case
of other cot-porations;

*

*

*

The accompanying letter from your Department to Mr. Mantooth
returning said articles of incorporation bases the declination to file
same upon the ground that the proposed articles of incorporation
contain nothing indicating that there had formerly existed and
is now in existence a society, the majority of whom desire to become
incorporated under the provisions of said proposed charter. I am
of the opinion that said objection is sound. It is true that it would
be an easy matter for the proposed incorporators to first associate
themselves together in such manner as to justify them in subsequently
incorporated under the provisions of said Revised Statutes, Article
713; and in view of that fact it seems somewhat prefuntory to decline to file this charter upon the grounds stated. But, under the
phraseology of the statute, it seems to us that you are correct in so
doing.
I beg to add that what seems to me to be a more important objection is that the purpose of the proposed corporation set out in
the above quoted article 2, Js hardly within the scope of Revised
Statutes, Article 713.
It is clear to my mind- that the proposed society or corporation
does not oeme under any of the heads enumerated in said Article
713, unless it be under the head "social", and Mr. Mantooth frankly
concedes that it is the desire of the incorporators to be incorporated
under that head and none other.
It seems to me that the purpose of the proposed corporation, as
so set out in said articles of incorporation, is more in the nature
of a business than a social purpose. At any rate, such declared
purpose is so altogether indefinite and nebulous that I am unable
to see how it can fairly be said to declare the purpose of forming a
social club or society, or incorporating a pre-existing social club.
or society. I am, therefore, of the opinion that upon both of the ground's
suggested herein you should decline to file said proposed articles of
incorporation. Said papers are herewith returned to you.
Respectfully,

Wat. E.

HAWKINS,

Assistant Attorney General.
CONSTITUTIONAL CONSTRUCTION--COUNTY COMMISSIONER-DRAINAGE COMMISSIONER.
County commissioner can not at the same time hold office of drainage commissioner, being two civil offices of emolument and coming within inhibition of Constitution.

31atagorda,County Drainage District No. 1.
ATTORNEY GENERAL'S

DEPARTMENT.

AUSTIN, TEXAS, February 23, 1909.

Hon. W. S. Holnian, County Judge. Bay City. Texas.
DEAR SIR: In your letter of the 19th inst.. you desire to know:
1. If the office of county commissioner and the office of drainage
commissioner are incompatible offices.
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2. If W. 0. Boney, who was selected as drainage commissioner
could legally thereafter he elected and qualify as couity commissioner and hold both offices at the same time.
3. Did W. 0. Bonev, who was appointed one of the drainage
conunissioners. vacate his office as such drainage commissioner when
lie was elected and (qualittied as county commissioner of said county,
and you furtier desire to know if a county commissioner, duly
elected an0d qualitied, should thereafter be appointed and qualified
as drainage vommissoner, if he would thereby vacate his office as
such county colissioner, both of such offices being offices of emoliment.

In reply thereto, I wish to advise:
First. That in my opinion the office of county commissioner ald
the office of drainage commissioner are incompatible, as that term
is defined by the courts. The test of incompatibility is the character
and relation of the offices, as where one is subordinate to the other.
and subject, in some de#2gree, to its revisory power, and where the
functions of the two offies are inherently inconsistent and repugnuat. ]it such cases, it has uniformly been held that the same personl can not hold both offices. The sole difficulty lies in the applica-

tion of the rule and in every case the question must be determined

fromi an ascertainment of the duties imposed by lIw upon the two
offices. If one has supervision over the other, or if one has the re-

moval of the other, the incongruity of one person holding both

offices is apparent aid the incompliatibility must be held to exist.
(Attorney General vs. Connnon ('ouneil of Detroit. 112 Michiie-an.
145).
Another view takenl of this question by the courts is that incomp)atibility in offices exist where the nature and duties of the two
offices are such as to render it improper from considerations of public policy for one incumbent to retain both, and it does not necessarilv arise when the incumbent places himself for the time being
ill a position

whure it iN impossible to diseliarge the duties of both

BrYaii vs. (attell, 15 lowa. 538.
State vs. Feiblenmi,
28 A-k.. 424.

Stubb4b vs. Lee. 64 Me., 195.
People vs. Greeni. 58 N. Y.. 295.
State vs. Brown. 5 R. 1.. 11.
State vs. Rittz. 9 S. C., 156.
Puder the authorities above cited. I am of the opinion that the
Offihe of coiuty commiiiiisioier and the office of drainage comi ssioneir ar

iniconipatible offices.

Sevoid. Article 16. Section 40 of the Constitution of the RuIate.
roadls as follows:
"No person shall hold or exercise at the saie time more tiai
01

civil office of emolhinent, except that of'

justice of the peace.

county commissioner. notary publie. and postmaster, unless other\i .-peialy
e
povided licr ii."
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In the case of Gaal vs. Townsend, 77 Texas, 464, the Siprenwe colirt
held that the office of county commissioner and the office of mayor of a
town within the county were such offices as could be held at jhe
same time by the same person under this provision of the Constitution, the question of incompatibility of the two offices not beindiscussed by the court and not being before the court when that
decision was rendered.
In the case of Figures vs. The State, 99 . W. Rep.. 412, the Court
of Civil Appeals held that the office of county attorney aznd notary
public could each be held by one person at the saie time. th
question of incompatibility not being before the court. as those
offices are clearly not incompatible.
It appears that the higher courts of this Stale haveinever eonstrued the provisions of the Constitution herein referred to. wherein there is a question of incompatibility, or incompatibility of an
office with one of those mentioned in the provision of the Constitution referred to.
However. it ocecurs to ie from the well settled rule -stablished
by the courts in other states that this provision of our Colnstituition does not authorize the holding at the same time by any person
of two incompatible offices, though one of such offices may be one
of those mentioned in this provision of the Constitution. In other
words, I do not think that a district judge could well retain his
office as such judge. being clected and qualified a county comimisstoner: neither do I think a county judge, while serving as such
jiudge, could be elected and qualified a justice of.the peace of one
of the precincts of the county and retain both offices at the same
time. notwithstanding the provision of the Constitution referred(
to, for the reason as stated above. such offices being ineoipatil-le.
the one being subordinate to the other and subject in some deivreo
to it

revisory power.

In some cases for official misconduct, the county conunissioner
might he removed by a proceeding in the district court. and I, there
fore, take it that no one could seriously contend that for this reason
alone, if for no other, a district judge could hold at the same tinw
the office of county commissioner.
Cases tried in the jutice court are appealable to the count -yvoluir.
and it oecurs to me that no one could reosonablx c'ontend thai
county' judge coild serve as a justice of the peace while holding
his office as county judge, though the provision of the Constitutioln
above- referred to might appear to authorize the holding of siuch
offices at the same time by the same person.
You will observe from the provisions of Sections 17. 18. 1Sa and
1, of the Drainage Act that drainage commissioners are selected
or appointed by the county coinmissioners. They inay also be removed for any misconduct prescribed in the drainage aet )y the
commissioners court. It would appear to me to be absurd to hold
that a county commissioner, acting in his caplacity as such count v
commissioner, could appoint or participate in the ,appointment or
selection of a drainage commissioner, and then accept such office
from the other members of the commissioners court and. undertake
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to, at the same time, hold and exercise the functions of the two
offices. It would be clearly as absurd to contend that a member of
the commissioners court could participate in the proceedings and
pretend to discharge his duties as such commissioner while an application is pending before that court to remove some member of
the drainage commissioners if a member of the commissioners court
were at the same time a member of the drainage commission.
You are, therefore, respectfully advised that these two offices are,
in my opinion, absolutely incompatible and can not be held at the
same time by the same person.
It is also a well settled rule of law that where an officer accepts
(he appointment or the election of some other office which is invompatible to the one held by him, that when he qualifies as such
officer he thereby, ipso facto. vacates the office previously held by
him.
Viencourt vs. Parker. 27 Texas, 558.
State vs. Brinkerhoff, 66 Texas, 45.
Attorney General vs. Oatman, S6 Am. St. Rep., 574, and authorities
there cited.
It is, therefore, my opinion that when Mr. Boney qualified as
county commissioner of your county, he thereby vacated the office
previously held by him as drainage commissioner of this district.
Any other opinion delivered by this Department in conflict herewith, is hereby withdrawn and set aside.
Truly yours,

.T. T. SLUDER,
Assistant Attorney General.

COUNTY FUNDS-TRANSFER OF.
What funds may be transferred; how invested; interest and sinking fund
for redemption of bonds; permanent school fund; available school fund.
County Treasurer can not legally draw check against fund unless there are
sufficient funds to credit of account against which it is drawn.
ATTORNEY GENERAL'S DEPARTMENT.
AuSTIN, TEXAS, March 9, 1909.

Iln,. Fred 7'. Viclars. County Treasurer, Cleburne, Texas.
Di.\n SR: The consideration of your letter of the 25th ulti.,
and reply thereto, has been delayed by reason of legislative work.
You state that your county has on hand about $24,000 interest and
sinking fund collected for outstanding county bonds, and that your

coitv also has on hand about $8,000 permanent school fund; that
the conmissioners' court has selected a county depository paying
6 per vent interest on the daily balances, and that the road and
bridge fund, general fund, and jury fund, of your county is almost
exhausted, and all the taxes, practically collected;. and you desire
to know whether or not you can issue checks on the county depository for the payment by the depository of such checks as an over-

Digitized from Best Copy Available

REPORT OF ATTORNEY GENERAL.

479

draft against such funds, and I infer from your letter that it is the
intention of the depository to apply the interest on the bond fund
and the school fund to such overdrafts should the same not be
satisfied by the county at the close of the depository term.
You are, therefore, advised:
1. That according to my construction of the law, you should
keep an account with the separate funds. You should have a Current Expense Fund, a Road and Bridge Fund, a Jury Fund, a
Hond Fund, and a School Fund. The bond fund, of course, should
then be subdivided and keep a fund for each series of bonds, and
The school fund should be subdivided and an account kept for the
permanent school fund and also for the available school fund.
Revised Statutes, Article 854 authorizes the commissioners court
to transfer money in hand from one fund to another, whenever in
their judgment they see proper to do so, except the jury fund,
and no amount shall be transferred from the jury fund to any other
fund, unless there is an excess in the jury fund.
This provision of the law, however, has application only to the
road and bridge fund. the general expense fund, and to the jury
fund when there is an excess.
The inlerrst on the bond fund deposited with the depository for
which the depositorN must pay interest to the county according to
its contract, can be transferred by the commissioners court to any
other fund. (Section 22 of the Depository Law.)
The principal must be kept intact and no part of the principal
of that bond fund can be appropriated for any other then the purposes for which it was collected.
As to the permanent school fund of your county, the interest
arising from the deposit of that fund with the depository must be
placed to the credit of the available school fund of your county
and can not be used for any other purpose. (Constitution, Article
7. Section 6.)
The law requires the sinking fund for the payment of your bonds.
and the permanent school fund to be invested in bonds of the United
States, the State of Texas, the bonds of the counties of the State,
or the bonds of any city or independent school district of the State.
(Sections 2 and 3. Chapter 124. Acts of the Twenty-ninth Legislature.)
The law does not specify the length of time within which such
permanent school fund shall be invested by the county commissioners
court in such securities but when the same is invested it must be inve ted as prescribed by law and pending such investment the funds
should remain on deposit with the county depository. and the interest
paid thereon is as interest is paid on any other county deposits. The
interest from the depository on the $24,000 goes to the general fund
of the county, but the interest on the $8,000 goes to the available
school fund of the county. (Constitution of State, Article 7. Seetion 6.)
You are advi;ied that you, as county treasurer, can not legally
draw any check upon the funds on deposit in said depository unless
there is a suffleient amount of such funds belonging to the fund upon
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WaHa it Iuay he dmiWO to pay thie same.
Section 29.
Dpository Law.)
I am of the opinion tlat oinl order of the county commnissioners
toiurt would not protect you and Your bondsmen in the drawing of
eeck - against funds which were already exhausted, as such a warraut Would Ile invalid aIld tile depository would not he authorized
andti woull(l violate its own conitraet if' it should pay such drafts or
warants.
Willch sieLl

Truly yours,

R. V. D.vIDsoN,
Attornloev

,AMEl

LA \VS

General.

ONSTRUCTION OF.

Act of 1903 does not. repeal Act of 1899, the fofmer being applicable to enclosures containing 2000 acres and less, whether posted or not, and the
latter being applicable to enclosures containing more than 2000 acres

which have been posted.
.\TTNEY

GENERALmt,
DEPARTMENT.
Aus'IN. TEXAS, March 11.

1909.

nity Allorney. JiBracateille. Tcras.
Io,. Frank Lane,
I) t,\t SI, : We have youmt letter of the 6th inst.. in which you
ask Ite advice of this Departnent as to whether Article 804. Penal
(ode. ts unlt(letd by ('ha1pter 103 of the acts of 1903. applies to
when posted of 2)000 acres or more.
IpasI tutrits or teclostiur,
I slppItose t hat Yot desire the advict of this Departnient as to
whether or tot sad Cihaptr 103. acts of 1903. amending Article
S04 ot the Penal Code itmpliedly repeals the act qf 1S99. page 173:
sItn' there is ito t ttestion hutt that the' said act tf 1903 does not
apply to cilosttrei(s incluitig 2000 acres or more in one enclosure,
wletler such telosire he posted or not, for the reason that Seetion
coiitmins provisionis expressly stating that said act
2 of siid ;t
shll not applV to oni'losuires int'luding 2.000 acies or more In out'

t~ rc.
At th

t t
revision of the statutes in 1 8 9 5 . Article S04,
lit e
whici was the at of March 31, 1885, had been amended by the
oct of May 1. 1893. bit the eoditiers failed to substitute the act of
1893 for saitd Aricle 804, probably overlooked its existence. However, tile general pIItuiose of both acts was to the same effect: that is.
Article 804. as it stanid, in the code and the act of 1893 both provided a penalty for hutntint upon enclosed and posted lands of
another.

The act of S)) made it ani offense in Section 1 of said act for any
persoi to hunt with firearims or dogs upon the enclosed and posted
lands of another without the consent of the owner thereof where sucli
lands were in ust' as agricultural lands or for grazing purposes for cattie, horse,, sheep or goats. herding or grazing thereon. And in Section
2 thereof, making it an offense for any person, without the consent

Digitized from Best Copy Available

REPORT OF ATTORNEY

IE\NEH.\L.

481

on the part of the owner of, agent, knowingly to citer the enclosed
and posted lands of another and to hunt with firearms or dogs
thereon. without respect to the character of the lands enclosed and
posted, containing. however, the proviso that the act shall not apply
to any bona fide travler while traveling along a public road in an
enclosure from killing game within a distance of 400 yards on either
side of the road.
Section 4 of tis act especially provides that it shall not he consirued to repeal the present law relating to enelosures of 2.000 acres
of ind."
Then upon the passage of said act of 1899 there were two statutes

in effect prohibiting hunting upon enclosed lands. Article 804.
either the article as placed by the codifiers in the Revised Statutes
of 1895, or the omitted act of 1S93. (and for the purpose of the
present construction it is immaterial which ael was in existence at

the time of the posaene of the act of 1899) Article 804 or the
amendment of 1893, both referred to enclosed and posted lands nol
exceeding in area 2.000 acres. The act of 1899 referred to enclosed
and posted lands where the enclosure contained more than 2.000
acres.
So that the subject matter of the two acts was different.
Chapter 103 of the acts of 1903 provides in Section 1 thereof thail
"Article 804. Chapter 3. of the Penal Code of 1895 shall be amended
so as to read as follows, to wit:"
Section 2 provides: "Any person who shall enter upon the enlosed lnd of anoiher without the consent of the owner, proprietor
or agent in charge and therein hunt with firearms or therein, cateh
or ike any fish from any pond, lake, tank or stream or in any olher
manner depredate upon the same, shall be punished by tine not less

than, ten nor more than one hundred dollarz. Provided, further.
that this act shall not apply to enclosures including 2.000 acres or
IlPoPe in one

enclosure.

The difference between this act and Arlielo 804 of the Penal Cod'
of 1895 is that Section 2 of the act makes it on offense to hunt iipoi
the enclosed limd of another, where the enclosure is 2.000 ner- or
less, whether such lind be pozied or not. 1Under Article 804 it was
no offense to hunt on the enjlosed land of another unless such Iml
was posted.

I anm at a loss to understand how it may be contended that sai d
Chapter 103 repealed by implication the act of 1899. T1h. s'l
and subjec.t matter of the two acts are different. The act of 1 '99. h
its terms. applies only to enclosed and posted lands in en'loIsur1,coltainin more Than 2,000 acres. Chapter 103 applies to eni'.nocd
lands whether posted or not, where the enclosure is 2.000 acres or
less. Courts in construing statutes never favor repeals by imphication. There is no clause contained in the aot of 1903 rpnlin'
the aet of 1 99. and there i4 no reason why the two aets
stand toe

oher. the one being appliable

to

en losures

'ani

cotaiini

not
'au

2,000 acres and less. whether posted or not, the other being anolianbl1

to cln8I1'

1!-os

ntaining more fl'n

:000 a

's which

hae

posted.
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It is apparent that the anet of 1899 was inartificially drawn, but
the Court of Criminal Appeals has in one case sustained a conviction under said act. See the case of Alason Davis vs. The State,
45 Texas Criminal Reports, page 103.
Yours truly,
R. E. CRAWFORD.
Assistant Attorney General.

PENITENTIARY INVERTICsATION COMMITTEE-CONSTTIUTIONAL CONSTRUCTION-LEGISLATIVE AUTHORITY.
Legislature had authority to, provide that committee should be composed
of members of House and Senate to art after final adjournmnt of Legislature; Speaker of House and Lieutenant Governor may make appointments during session of Legislature.
ATTORNEY

GENERAL - DEPARTMENT.

AuSTIN, TEXAS, March 15, 1909.
Hon. Thomas M. Campbll. Governor of Texas, Capit nl.
DEAR Sra: Senate Bill No. 159 providing for the appointment
of four members of the Senate and five members of the House as
a committee on investigation of the penitentiaries, etc., has had my
consideration.
This act presents the following questions:
1. Did the Legislature have the authority to provide that this
committee should be composed of members of the Senate and the
House of Representative;, respectively, to act after the final adjournment of the Legislature?
2. Can such members be compensated by the Legislature as
members of said committee while they are members of their respective houses?
3. Has such committee authority to make such investigation after
the adjournment of the Legislature, and make their report to the
Governor?
4. Can the Lieutenant Governor and the Speaker of the House
of Representatives make 1he appointments required .by the act during the present session of the Legislature?
The act provides for the appointment of four members of the
Senate by the Lieutenant Governor and five members of the House
by the Speaker, who shall constitute a committee on investigation to
visit the penitentiaries at Huntsville and Rusk, respectively, and such
other places as in their judgment may be necessary to the end that
a thorouch investigation of the penitentiary system may be made,
and providing that said committee shall sit in vacation; and makes
an appropriation therefor, etc.

I answer each of the above questions in the affirmative.
(Branham vs. Lange, Auditor, 16 Ind., 497).

The general'assembly of the State of Indiana passed an act that
the sum of $1.000.000 be appropriated to defray the expenses grow-
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ing out of the insurrectionary condition of a portion of the United
States, and appointed a committee consisting of two members of
the House and one of the Senate called an Auditing Committee
to meet at Indianapolis monthly and examine and audit the accounts
in the matter of such appropriation.
It was provided that such committee should each receive the sum
of $3 per day for each day they were employed in the discharge of
their duties and 5 cents per mile for the distance traveled in going
to and returning from their attendance upon such duties which-hould be naid out of the money appropriated.
The law was claimed to be unconstitutional because the members
of the general assembly could not exercise legislative functions after
the adjournment of that body and after it had ceased to exist as
no organized body: also that the act created an office and that the
imiembers of the general assembly could not hold two offices at the
same time.
The court held the act constitutional, and said:
"It seems to be a rule of parliamentary law, that a legislative
commitiee can not regularly sit in a vacation of the sitting of the
legislative body. (Cush. Parl. Law, p. 738 and note) ; mut yet Mr.
Cishing says, on page 737. that 'it is an expedient sometimes resorted to by committees, with a view to di pose of the business referred to them. to adjourn without day. or to a day beyond the session. This course, though irregular, as it is the duty of the committee to report, may. and commonly does, receive the sanction, or at
least the acquiescence, of the house: otherwise, the committee may
be directed by the house to re-as-emble, and proceed with the bnsiness.' The above is the parliamentary rule, we take it, where the
Legislature has specially prescribed none upon the subject, or for
the given occasion: but, to say that the Legislature has not nower to
authorize a committee to sit in vacation, is a propositioi which the
practice of the Legislature of this State, and of Congress, o- well,
as we think, as the dictates of correct reason contradicts.
"We do not think membership in this committee an office, within
the meaning of the Constitution but rather a special appointment
to perform a particular act of service. The Legislature might have.
passed an act creating the office of Auditing Committee, prescribing its duties, and the mode of continuing it in active, permanent
service, by the filling of vacancies that might happen, etc.: but it
has not attempted thus to act. The Legislature appropriated a lIare
sum of money upon a special., temporary occasion, not in aceordance
wi'h the usual course of legislation, which was to be hurriedly expended. To supervise the expenditure of this particular. extraordinary appropriation, they appointed a temporary committee. and
provided for paying its members while attending to that duty. It
is a special service, not coning within the meaning of the term
'office', as used in the Constitution. As an illustration: a court
may have power to appoint a commissioner, or auditor. as he is
often called in the English practice, to be a permanent officer of the
-court, or at least for a term of years. to whom shall be referred all
accounts to be taken in pending suits. etc.: or, the court may ap-

Digitized from Best Copy Available

44

4SEPORT

IF'

ATrU(NE1

iENIa.LL

the'

aounlit in a
wouldi npponlt
;n oflier, in thl h'(iot'
it would not. Again, the l aw, micht provide
for the ilppinin
wunt.
b the outll,
of a county arb'hitrator. to whoilm
al eln l usos shoul d he referred for. arbitralion, ve., giving such personl
a, saliv.of
He in oaoh ease,for his
m('1(npensation.
Here, an offi01
would he Ivento(d: llill otifi'ce Imight he appoillted.
But where 1tho
imiillll.

poii1l Uni lvell

to aidit

pvlillliU :ull.

polllictinPr.

Now.

state

anlid

111OH
01 01;.

C.illft

thle

uipwpoints
al orltrIaorto hem. a sinl
case, an officelr withthw loanninig olf
1wh onsti ilt ion, is not Ippoilnted.The (e:I'o olf Colnwiieiial
nlik v. Worth. State Troisuirer, 117
N. (C.. lioports page 146. hols
tihe sniwo
doctrine,
(supra);
also
1ourt now

in

MA rIshallt vs. Illorwo-od. I Mbl.. 46G,
In
Ie North Croliln
0sew
su1pia.
Ihe 11't provided
that i' Oh
conllilittee did not rpor1
luring the session of the Lei-ishluire, it
shoulth repor ilt tle Supr1(ine Co r i
ll and it was
hold that this wohill
hoaloeal 11port.
MY
opilion i, that Ill a1 is olistitutional and that the
lawfullY
e l.iso The powers
in11itt 1 (.;Il he Ippointed an I oan

disiaii

tho Jutios

opresrilbed b said

finwilY

linlY have beoln

voin
11(1

ot, thonui 1he Lewiislit li(

adjournlied.
Yours resp(ct fully.

V.

1.

1).ivinsux,

Al torneyv Genlera.:

-TEXAs
A\Pl'lN)111.\TIONS-

.\ NI) h'ilTOWI

LlllARY

AL

COMMAI I S ION.
1

Thin

A

Ui

IIi'1rane

hIur passed act
111d

Librn
.0

!

nkig:

d Ilii

rc, : 81'

I

held,

segregating library from Department of
that without

can

rioal ('aonmmssion

me

1: .lorl and

further

1aienance

/*

1<.

1,11 i

'

. f.lf1

I.INER.i)M'.1:TYowT

(n.1. (Ts

.
ll1n)1

If'll
Iw.

\

*erdar

I

*:1

W e t1

prh

l'

1.f

its plopo

.o.
i.

TH(li/sJfr,
('up//el.

ionfil

thei

il(ou rI t

10

11w

havt

if fhoyer
eil'smin
orith
(+-.inInii . ;11e
4.ndlingw Anunst

oI I(('105'',

Texas

of Department of Insurance

W8 .wH:'1l

//ie.

legislation

not legally expend any sum

0 0

e :11followil

Il

i

l l

r. th y Libya
p l

n t he

Digitized from Best Copy Available

ao

ifoS

il

thi e Co

vfsi
l'tIl'.

rol

RETORT

OF ATTORNEY

Salary of libarian and historica elerk ....
Salary of assistant librarian and archi vist
Salary of porter and lile lelrk .
.
PoTtare, stationery,

485
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. Respeetfullv.
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MEMlIERR OF LEISLATURE.STATE FIRE RATING BOARD.
M-n

eir of Leislature i..t

eli,4ible to hold office created by session of Legis-

hilure of which he was a niember.

.\TToNEY GENERAL

1)EPAiLb'NT.

AuSTIN, TEXAR, fay :3.1909.
Ilnm. .1. J. N/ricklatd. .11 nbrr
IHIo use of lepre eties.
Capitol.
Dr.: in Sit
m: Complving with your written request to me for my
opinion as to whether or not a member of the present Loeislature
woild be (lig-ible to sit as a member of the State Fire Rating Board.
which Board was created by an act of the present Legislature. (Senate
11ill No. 25), 1 belg to advise that I am of the opinion that a member
of 1he present Liislatri
would not he eligible to appointmint upon
saidl Haord.
8aid nt provides for the creation of said Board, to be composed
>' ihe Commissioner of Insurance and two other members, and provides as compensation for two members to be appointed a salary of
$2.500 per annum. It provides that said two members shall be ap-

pointed for a term of two years.
The bill provides the duties and powers of said Board, and while
it does not name the members of said Board officers or require an
official oath to be taken by them, I am of the opinion that they are
offioers and that a membership upon the Board is a civil office if profit.
and therefore within the terms of Section IS of Article 3 of the State
Constitution which provides that:
"No Senator or Representative shall. during the term for which he
may be clected, be eligible to any civil office of profit under this State
whi'h shall have been vreated or the emoluments of which may have
bon increased during uch term" etc.
I am,
Very truly yours.
R. V. DAVIDSON,
Attorneyv General.

CONSTITUTIONAL CONSTRUCTION-COUNTY ATTORNEYSCHOOL TEACHER-EX OFFICIO SALARY OF COUNTY
ATTORNEY-CO IISSIONERS COURT.
County attorney can not legally serve as school teacher while serving as
county attorney.
Commissioners* court not authorized to pay county attorney ex officio salary.
Bondsmen of county attorney not responsible for return of money paid him
as ex ocio salary.

ATTORNEY

GENERAL'S DEPARTMENT.

AUSTIN, TEXAS. May 5, 1909.
lion. R. L. A[lien, Albany, Texas.
DE.\a SIR: In your letter of the 3rd inst., you ask the following
quest ions:
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1. Can the county attorney draw a salary from the State as a
school teacher and also as county attorney at the same time?
"2. Has the county commissioners court any authority under the
law to illow said county attorney an ox officio salary ? Tle are now
paying him_$23 per month salary over and above the fees allowed by
law. If this can not be done, are his bondsmen liable to the county
for such salary so paid?
"3.
What county officers under the law can the cotultY commissioners court allow an ex officio -alary?
In reply thereto, I wish to advise:
First. That I do not think the county attorney en lnuly serve
as a school teacher while serving as county attornev of' the county.
(Constitution of the State, Article 16, Section 33).
Second. The commis-ioners court has no authorilY under the law
to allow a county attorney an ex officio salary.
Croons vs. Ataseosa County, 32 S. W. Rep., ISS.
There is no provision of the statute authorizing 1he conmissioners
court to ive the county attorney an ex officio salary, and it is a
well settled rule of law that where there is no statutory authority
for giving public officers compensation for certain services. the services, if required of them as officials, must be performed without compensation:
Robinson vs. Smith County. 33 Texas Civil Appeals., 251.
Torbett vs. Hale Co., 131

nla.,143.

Miller vs. Boone Co., 5 Ind. App., 225.
Slate vs. Roach, 123 Ind., 167.

Painter vs. Polk Co., 70 Iowa, 596.
State vs. Brown, 146 lMissourit, 401.
State vs. Mason, S2 Mo. Apps.. 239.
I think it is very clear that the county can recover a judgment
against the county attorney for the ex officio salary which has been
paid him by the commissioners court.
23 Am. & Eng. Ency. of Law, 2nd ed., 403.
I do not think, however, that his bondsmen are responsible for the
ex officio salary illegally collected.
United State vs. Boyd, 118 Federal, 89.
Revised Statutes, Article 285 reads as follows:
"Each county attorney, before he enters upon the discharge of 1he
duties of such office, shall take and subscribe the oath of office prescribed by the Constitution of the State, and shall execute a bond
with at least two good and sufficient sureties, payable to the Governor and his sucjessors in office, in the sum of $2,500, to be approved
by the county commissioners court of his county, conditioned that
he will faithfully pay over, in the manner prescribed by law, all
moneys which he may collect, or which may come to his hands for
the State or any county, *

.*"

#

You will, therefore, observe that the provisions of the bond do
not include funds paid to him illegally for a pretended ex officii
salary not authorized by law.
Third. Our law authorizes ex-offlicio salaries as follows: County
.Tudge. (Article 2450); District Clerk, (Article 2456): County Clerk.
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.Artivle 3450); Sheriff, (Article 2462). No other officers are anIlv-ri/t'd to t
'tonl
roim the county any ex oflicio salary.
Yours truly.

J. T.

SLUDER,

Assistant Attorney General.

'C

NsT ITI'T IONA L CONRTIUCTI[ON

LE GISLATUCHE
LOCAL OR SlEIAL LAW.

ushir r
1
not
enacl statute creating county court in all counties in
Siate having iherein a city of 500) poitulation or over. according to
Ia-t p re-cedin
it
un.
when census shows that there is only one county
ia si',ie in wihich the at would he operative, and when no local notice
has belen given.
\T

'4loNEY

ENEHAL
u

'

Il)EPART31ENT.

AUSTIN. TEXAS. \laY 6, 1909.
louse of I< (rcscul atircs, Building.
We
1 in1 r1ciptt
of yours of the Gth instalit, wIlerein
eprtilment as to whether the Lecisla4nu do'Ir
tht opinion oE this
a coity court in all counties in
lo ena:1 a S111
eveatint
lr
lais Stale iIvIi therein a city of fifty thousand population or over.
lwrdinito Ilho Federtl ce'nsls of, 1900, if the said consus shows
tt
Th1
otlv'i fln, cointY in wiijli Ihlie ad. would be operative.
tttwhl- n tt o nl
notice (f intention to apply iherefor has heen

li'o. .0.h<;
I }n\I Stl:

cittnwitut
Ii iS
or

II. 7>,tll,

v'iolating the Constitution.
otsuch ant at
1
iould

opiinin
a.
57,t

of

not be passed

wilbout

vio-

A rt iile 3. of the Consitit ution, is as follows:

..No lol, orI spcetina Inw shiall he passed unless notice of Ilo inutenl a pili 'tttt' oImllhave bt'ni pubfltlished in Ihe locality whore
1in
Ohw mlnil'r o r tlin to hitaffeed mttaY be situated, wlhieh notice shall
a[the substaloe of ilie col t'implai d INw. and shall he publisied at
nt
ion into the Lepislai rII ofl
ay prjwior to Iio iiltrI 4o41net1
lost thirty
h hill. :mtd in lite manner to he p rovided bY lIw. Tie evidence
pblishiitl. shall ht exhibiled in the
-I* such n14lit. haovin htt
o islture before lsuch nt shall be passed."
The ques'4ion it 14 determiled is whethlr or Itl Iht aIo 1 qutesiion
\wold he :I local or spti1 law viitin the Imeani ng of the Constitutljiiti
'provision
tbov4 quoted. Tht it would he. we think. there can

1w no roomi for donht.
The 1:an tu-n2e of' le SIlpronlwe Court of this Stato in the ease of
Clark vs. FinkeY. 9) TNeas. ITS, is in point on Iho question under
onsit'derat1iol. inli that ease the eourl says:
"Tie definition of a oeneral law as distinenished from a special
law tiven lbv the Sipreie Court of Pennsylvania in the case of
Whet'ler vs. Philiad'lphia, 77 PenusYlvania State. 338. and approved
by the SIpreime Court of Missouri is perlaps as accurate as any that
lts been Leiven. State vs. To]e,. 71 Mo.. 645. The court in the
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former case says: 'Without entering at large upon the discussion
of what is here meant by a local or special law, it is sufficient to say
that a statute which relates to persons or things as a class is a generat law, while a statute which relates to particular persons or things
of a class is special, and conies within the constitutional prohibition.'
The law in question is applicable to every county of the designated
class.

Now, we (o not piopose to be led off into any exten(Ied( dis-

eussion as to what is a proper class for the application of a general
law. The tendency of the recent decisions upon the subject, as it
seems to us, is to drift into refinements that are rather more specious
than profitable. It is said in some of the cases that the classification
imist be reasonable; in others, that it must not be Tin reasonable or
If it is meant by this that the Legislature can not
aibitrarv, etc.
evade the prohibition of the Constitution as to special laws by makinc a law- applicable to a pretenled class which is, in fact. no class,
we concur in the proposition. Such was the law passed upon in the

case of Commonwealth vs. Patton, 88 Pennsylvania, 238. That
stat ute was imiade appi en
cble to all counties in which there was a
poplulation of more than 60.000, and an incorporated oitu- with a
popilation exceedine 8.000. 'situate at a distance from the county
..unt of more than twenty-seven miles by the usnally traveled public
oanl.' There was but one citv in the State which came withbin the
pretendedl clss. The court held this a covert attempt at special
legislation, and that the act was a nullity. It seems that in Pennsivaiia there has been a studied and constant effort by the LegislaI mio to evade the constitutional requirement of that State as to local
and specil lecislation, and that the Supreme Court of that State has
ou1(n it necessary to repress it with a strong hand. In so far as the

couris whicha.undertake to (lefine the basis upon which the elassification uilst rest hold that the Lecislature can not, by a pretended
classileation, evade a eonstitutional resirietion. we fully Nconur with
them."

In considering a constitutional provision similar to our own, the
Coirt of New York in the case of re Horneberger, 155
N. Y., 420, 42 L. R. A.. 124. say:

suponwu

"Althoneh this act is draVn in ceneral terms, if its provisions are
such in number and in charactor as unduly. with reference ro th)i
constitutional purpose, to restrict its operation, an. to all iNviients.
to confine it to a particular locality. then. I think. it cones as much

under condemnation as thouph it designated the locality ))- unme:
While an act might be Lrclieral. if it ai(-cted ill towns of a class, and

that class was based on population, or some other condition, which
micht be recognized as possibly common to a class, or which might
permit of classification, if it contain such added limitations as to

restrict its operation to what must always be, in the nature of the

localities, if not. in faet,
one: then it is local within the constitutional sense. By the title of
ease, a very limited number of specified

this act its operation is limited to towns bavine a total population of
8.000 or more inhabitants. and containing an incorporated village
having a total population of not less than 8.000. and not more than
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15,000 inhabitants.
In my opinion, to call this act a general law would he absurd. It is a device to evade a wholesome constitutional provision so transparent as to be clear to the most ordinary intelligence. Enumeration of restrictions upon the application of the act has reached a point where it ceases to be classification,
and, as Mr. Justice Cullen well suggested, serves the purpose of
When restriction is imposed upon restricidentificntion.
tion, until, as in the present case, its generality is hidden and impossible, the courts should not ehsitate to adjudge its invalidity. When
such an act as this has been passed by the Legislature the question
may well be asked whether the constitutional provision has come to
be regarded as a dead letter, and whether its continued violations
by the legislative body may be justified upon such grounds. The
question is whether the constitutional provision shall continue to
stand as a vigorous expression of the will of the people, or whether
the Legislature may evade its inhibition, with the approval of the
judicial branch of the government. It is my judgment that, when a
constitutional question is presented to the court, it should be answered
according to the view which takes in the purpose of the adoption of
the constitutional provision and the consequences to the people of
its disregard. I do not think it to be a safe principle of construction
to adopt that the general form of the legislative enactment may save
it from condemnation, when a wilful and impolitic, or unnecessary
purpose to evade the constitutional mandate is to be seen through the
transparent device. That would be too fraught with danger to. the
efficiency of the constitutional provision.
Yours very truly,
JAMES

). WALTHAL.

Assistant Attorney General.

LEGTSLATURE-JOURNAL CLERK.
.Journal Clerk is without authority to change in any respect printed Journals
of either house of Legislature; either house may authorize presiding
officer to have corrections made before being printed.
ATTORNEY

GENERAL ", DEPARTM ENT.

AuSTIN. TEXAS, -May 19. 1909.
Hon. James L. Hobinson, Journal Clerk, House of Representatives.
Capitol.
DEAR SIR: I am in receipt of your communication of the 18th
instant, enclosing a letter from A. M. Kennedy, flotorial representative from McLennan County, in which Mr. Kennedy makes the following request:
"Re the correction.
"The part I want corrected appears March 10-12 and is my statement about the McEachen matter-Cut all of my reply out except
the affidavit of R. L. Foulkes. Please don't forget this."

Digitized from Best Copy Available

REPORT OF ATTORNEY

GENERAL.

491

On page 1238 of the House Jouinal of March 11, 1909, 1 find the
following statement printed thereill:
"31r. Kennedy, rising to a question of personal privilege, subitted a statement to the House and asked that it be printel in the
Journal in connection with the testimony taken before the committee
to investigate the matter and method of appointment of the employes
of the House under resolution offered by himself.
"The statement was read to the House.
"On motion by Mr. Reedy it was ordered that the same be printed
in the Journal as requested (see appendix)."
On paged 1290 and 1291 of the Journal app'ears the statement referred to, including the affidavit of -Mr. Foulkes, which statement, as
I understand, Mr. Kennedy now desires you to eliminate from the
Journal.
You desire to know whether or not you have authority as Journal
Clerk to comply with that request.
In reply to your inquiry, I wish to advise that the Constitution
requires that each House shall keep a Journal of its proceedings and
publish the same. (Art. 3, See. 12.)
The obvious purjiose of this provision of the Constitution was
to preserve a record of the action of the individual members of the House, to the end that their constituents should fix upon
them a proper responsibility for their conduct. (Williams vs. Taylor, 83 Texas, 672.)
The proper construction of this provision of the Constitution would
be, that the House is required to keep a Journal of all of its proceedings and not simply a part of the proceedings.
Each House of the Legislature is also authorized to determine
the rules of its own proceedings. (Art. 3, See. 11.)
In compliance with that provision of the Constitution, the House
adopted rules f6r the government of its proceedings during the sessions of the Thirty-first Legislature.
Section 8 of Rule 1 authorizes the Speaker to examine, correct, and
approve the Journal of each day's proceedings before the same is
printed, and it is a well recognized rule that no question can legally
be raised against the Speaker making such corrections as appear to
be necessary in the Journal of the proceedings of the day before
the Journal of that day's proceedings is printed. After the Journal is
made up for the day and examined, approved and corrected by the
Speaker and turned over to the printer it seems there is no authority
either in the Constitution or the rules of the House to authorize the
Speaker to make any corrections in the Journal, unless authorized to
do so by the House; and unless the Speaker is given such authority by
the House there appears to be no authority in the Speaker to change
or correct any published proceedings of the House, even the day after
it is printed, much less two or three months after the adjournment of
the Legislature.
Rule 4, Section 4, prescribes the duties of the Journal Clerk, and
Assistant Journal Clerk, requiring such officers to keep a Journal of
the proceedings of the House, and which rule requires the same to be
done concisely and accurately, and also reiterates the provision that
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"the Journal as made up each day shall be submitted to the Speaker
for his examination, correction and approval, and when approved by
him shall be printed under the supervision of the Journal Clerk and
copies thereof laid upon the desk of each member on the succeeding
day."
In other words, the proceedings of each day of the House are made
up by the Journal Clerk and presented to the Speaker for examination, correction and approval, turned over to the printer and copies
of the day's proceedings printed in the Journal and laid upon the
desk of each member on the succeeding day. Corrections can then be
made in the Journal on motion of any member, if adopted by vote
of the House; otherwise, there is no authority to make any change,
correel ion or omission in any- of the proceedings of the House as
printed in the Journal, and you are respectfully so advised.
Yours very truly.
J. T. SLUDER,
Assistant Altorney General.

CONSTRUCTION

OF LAWS-ROBERTSON-FITZIIUGII
LIQUOR LAW.

iLiquor denier. in order to obtain license to do a saloon business in a business block in which is situated a church, would he required to obtain
the consent of a majority of the residents of said block who have resided
there six months. etc.
ATTORNEY CIENERAL.

DEPARTMENT.

AUSTIN, TEXAR,

-May 24, 1909.

(
H
IJrh
ho. ('e0
on1.
Al (ra
1. Irauan/j
. T<.ms.
1)4:i:
: Wi
Ve have your letter of the 15th instant, in wheih
you say that the Baptist Chureh and Y. I. (. A. huilding in the
/n..

cith of Benont are situated in a business block in sait! eily in
which there is a saloon. and you request the opinion of this depa rtmetl as to whether or not the liquor dealer, in ordor to obtain a
lieoense under the Fitzhueh-Robertson liquor act, woold be r :nired
to obtain the consent of the residents of said block comipose1 of
ro(0mers in a rooming house and the occupants of rooms in the Y. -T.

C. A. building.

keelion 10. so far as it is necessary to be eonsidered in this eonnedlion, provides:
"And if the place of business be in any block or square of any

town or city where there are more bona fide residences than business
houses in said block or square, or in any block where there is a ciurch
' school, then such petition shall be accompanied with the written
consent of a majority of the bona fide householders or residents in
sai(l bloek or soare who have resided for at least six months preeeding such application, and those within 300 feet of such place of
business."
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The block described by you in your letter is a business block in
which is situated a church. According to the provision of the law
above quoted, it would be necessary for the liquor dealer situated
in such block to obtain. the written consent of a majority of the
bone fidy householders and residents in said block who have resided
there at 1east six months preceding his application, and those within
300 feet of such place of business.
The word "householder" is properly defined as a person who reresides with his family. A "'resident" as the term is used in the
language above quoted, in 'my opinion. would be an adult who had
avuniliY rcsided in said bleck or within 300 feet of the sa llon for six
months immediately preceding such application, and who had not
moved into the block either for the purpose of signing the petition
or for the purpose of preventin! the license being issed.
Yours truly,
R. E. CRAwFORD.
Assistant Attorney General.

LAND OFFICE, REM\OVAL OF.
Without act of Legislature authorizing it. would be

illegal

to

remove

archives, papers, etc.. of the General Land Office to-Capitol building.
ATTORNEY GENERAL 'S DEPARTMENT.
ArSTiN. TEXAS, May 29 1909.
Hon. J. T. Robison, Comnuissioner of the General Land Office. I

tin. Texas.
D
R: Under recent
"Ipn

date you have asked

wh(ler. ini

opinion, under existing laws. the (General Land Office of Texas (;n
.
be moved from its present location to the State Capitld builn1
Replying. I beg to say:
By an lot approvcd FebnarY 2' 1S.536

entitled. "'An art to pro

vide for the erection and furnishing a fireproof building to be used
as a (;enerail Land Office for the State of Texls " the Leuisinture
eeti on. Completion an1d finnish440.000 "for the
ing a fireproof building to be used as a General Land Office for the
iunderstand that uder that
4th Gani. (231).
Stiate of Texas."
act was constructed 1he buildin C in wh ich the G eneral Land Offie.
is now located.
The lnneuInge employed in that nct elearly evidnenes an intention
upon 1lo part of the LouiIitunire that until othierwise provided 1
approprialed

law. sweh buildine should he used as the uiomiciile of tihe General
Land Office, and that all of its archives. reeI'rds and papers should
be placed anid kept, and iht its Uisness .Thonh 1) transated in

said hnildinlp.f
I have been unable to find in any later statute any expression
whatever to the contrary.
authority
Nor -an I find where any offieer or hoard has stat utivo
to direct or periit such removal.
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An aet approved February 2, 1860. page 35, expressly placed the
Land Office and grounds under the special charge of the Commissioner of the General Land Office. 9 Gain. (592).
None of the statutes relating to the powers and duties of the Superintendent of Public Buildings and Grounds have ever given him
control of any of the rooms occupied by any of the heads of the
exective departments, or authority to change the location of any
such department.
I. S. 3823. which is now in force, is as follows:
"It shall be the duty of the Superintendent to have and take
charge and control of all public buildings, grounds and property of
the State, which may not be used by the different officers of the
State g-overlunent, including the State Cemetery, and to properly Care
for and protect the same from damag-e, intrusion or improper uses."
The act approved April 18, 1879, entitled "An act to provide for
(8 Gam., 1411), provided in Seebuilding a new State Capitol"
tion 19,

as follows:

"The contract for building shall provide for fireproof vaults sufficient lh

ilrge and numerous to contain and efficiently preserve all

the arohives and papers of the different departments of the State
government that may be located in said building, and which shall
be surrounded and protected by masonry in the most approved manner.'
From this it appears that the Legislature did not contemplate
that the entire Capitol building should be constructed fireproof
throuhout bit rather that specially prepared vaults in it would be
iecessary to "efficiently preserve all the

archives and papers of the

(liff event departments of the State governtent that may be located
in said huildine." ;and that some of the departments were to be, or
ni bthle, located elsewhere.
Ia view of the well known fact that no vault in the Capitol
buildinc is sufficiently large to hold all the archives and papers of
the Oeral Land Office, it may well be presumed that in the enactnant of said statute and in the erection of the Capitol, the Legislature nid those to whom it delegated authority to supervise the consrnolin thereof. ontemplated that the General Land Office should
remia in located in the building which had been speeia lly construcited
for its aeeonaoidation and use under said act of 1856.
ipon the whole. T am of the opinion that.in the absence of further
leeilat ion it woud be illegal to remove the archives, papers and
buisiiss of the oneral Land Office from its present quarters.
Respectfully,

WMi. E. ITh VKINS,
Acting Attorney General.

r'Oc'ITR
In

t!'e

T'('TTON OF LAWS-BANK GUARANTY LAW.
W)ianndon
of the

manner in whirh a Uanv

shall

guarantee its depos-

itors undler ihe INw pased by the Thirty-first lMaislature, it is necessary
that the holders of a majority of tbe entire capital stock shall concur.
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ATTORNEY GENERAL'S DEPARTMENT.
AUSTIN. TEXAS, August 13, 1909.
Hou. Thomas B. Love. Commissioner of Insurance and Banking,
Capitol.
DEAR SIR:
We have you letter of this date in which you say:
"Section 3 of Chapter 15, of the General Laws of the Second Called
Session of the Thirty-first Legislature of the State of Texas, reads as
follows:
" ' Section 2. Each and every bank and trust company mentioned in Section 1 of this act shall have the right and privilege,
at its option, to secure, its depositors by the manner, methods and
under the terms, provisions and regulations as set forth in this act
for the depositors' guaranty fund or the bond security system; provided that all such banks and trust companies shall secure their depositors by one of said plans on January 1, 1910; provided further
that such option shall be exercised by the holders of the majority
of the stock, and the president or cashier of such bank shall notify
the Commissioner of Insurance and Banking by registered mail of
such action.'
"I attach hereto copy of the notice just received from the New
Ulim State bank of New Ulm, Texas, of the result of a meeting of
the stockholders of that corporation held on August 10. The capital
stock of this bank consists of 100 shares. You will note that 67
shares of the capital stock was either present in persoi, or represented
by duly authorized written proxies at the stockholders meeting and
that the resolution exercising the option of the bank was adopted
by a vote of yeas 45. nays 22.
"I am writing to ask your opinioon as to whether or not, in view
of the fact that less than a majority or all the stock voted in favor
of the action taking such option is a compliance with the requirement of the statute above quoted that the option shall be' exercised
'hy the holders of a majority of the stock.' "
Replying I beg to say, in my opinion, your inquiry should be
answered negatively. In other words. I am of the opinion that the
above quoted statute contemplates that in the exercise of the option
mentioned the holder of a majority of the entire capital stock of the
bank shall concur.
Respectfully,
WM. E. HAWKINS,
Assistant Attoruy Gen(iernl.
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June 2, 1909.
Jx.s.

1. W1. Wink/cr, Librarian. Capitol.
We have froin you lw ollowiigi
I
I) EAI Si m:

inquiry:
-I respi'etfully request the opinion of your department on the
oees the appropriilion made for the Texas
followin-p question:
Libray and 11istoial Counniission for the year ending August 31,

D09, becoie available at once?"
I understand that your inquiry refers to the general appropriation aet of 1909.
li reply I be, to say that I am of the opinion that your question
shoubd he answered affiriatively.
HespectfUlly,
War. E. ITAWKINSi
Assistant Attorney General.

('ONqTI 'CTION
OF
STATuTE - CORPORATIONS,
FOREI N--TELEI1ONE COMPANIES-PERMIT FEES.
Worns "telegraph lines" const rued to mean "telephone lines." and maxinum
permit fee for foreign telephone company is $10.000.

ATTORXEY

GENERAL RDEPARTMENT.

AUSTIN. TEXAS. June 25. 1909.
Ilo~'n. U. 1. TowS eod. S'retary of State. Capilol.
w11:
Wo envo aske1 for our opinin as in the maxinum fee which
yon may le
rily
require
to he paid by a foriAin corporation under
liouse Bill No. 120 whiih was passtd by the T'hirty-first Legislature
Vor a pe'ntil to

011Lone

in eon

duetin , opernftingt or managing a tolv-

phone0 line in this Rtte.
Sanid House Bill No. 120 provides. nmng other thin s:
T1'ha tt o ce Iuired to he paid by any foreign Corporation for
n po'nit to en rnce' in the mandneture, sale, rental, lease or operaiion of' ;'ll kinds of ears. or In eneace in eondutine, operatinv or
1
iiealy fto rniaph lines in this State, shall in no event cxon
'd tin thinsond dollars ( $1 0.000.00)."
unr m1(lntry is n niemorandum from the altorneys
'0mnovine
grTernph and Telephone Company, which is
r
for Th. Anihwtde
is fellows:

"It ies hoon bh? in 1he State of Texas that the terms '"mnagneti'
of this State, ' Art. 69,R intolrch I 'l 1ine' as nieed in the states
and Telephone Co..
vs
Telegraph
Co.
(Ry.
eompnnies.
(111(1, Teliene
\t the time Ait. 2429 was enneted. Art. (9;
S. W. 27:1.
9:1 Txr.
was in fo'e. and at the time of tle re-enaetment of an amendmnent of
W. 24t 9 nq Inst nhove indiened the term "mannetie teleeraph line"
had hon eoi~rnied by the courts of this state to include telephone
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It is a recogniizetd principle of lw that where the Legis
lature re-enacts by anendment, a statute in langiage previously coistrued by the court, it is presumed to adopt, the linguage of ihe old
placed oi it by the court. Hall vs. White.
with the voulstruction
94 Texas, 454.
"And it is another familiar principle that where any term iof an
art or a science wholly unknown to the law is used in statutes courts
will be compelled to look to that particular science for its definition.
Postal cs. Champlain, 29 Texas. 27. This priiciple is illust rated
further by the reasoning of the court in the case or )olhear vs.
Amer. Bell Telephonc Co., 126 U. S. 1.
"Even in the absence of a special statute expressly so providing,
the terni telegraph used in the State statute embraces the telephone
also. This rule has beei applied where the mode is provided in
the statute for assessing and taxing telegraph lines. Telegraph Co.
V.. 155, 1 Aner.
\s. Board of Equalization, (17 Iowa, 250: 25 N

vompan ies.

El'ec. Ca.. 749.

The rule has also been applied to statutes providing

for the incorporation of telegraph companies and for the construeTelephone
of teleraphli ines.
and Telegraph Co. vs lierks an( 1)nphin Tr. Co., 199 Pa. St.. 411:
49 AtI.. 284: eleplione Co. vs. Walleiliie. 135 N. Y.. '393 :32 N. E.
148: 4 Ani. Elee. (n. 275.
"And it has also been held thai a t legraph company aeting under
a statutory rigit to construit and operate teleeralphs is empowered
to establish a telephone ser-vice. Telephone & Telecraph Co. vs. Elec.
It, Co. 42 Fed.. 273: 12 L. 1. A, 54; 3 Amer. Ele. (a.. 408 : Slate,
tion and maintenance and regnlationi

Duke Bros. vs. Central N. J. Tel Co.. 53 N. J. L., 341 : 21 All., 460;
'. Amer. Elec. 'Ca, 546-51 : Tel'h' aplC.
vs. Tel(mph Co.. fi
E1.. 19): 7 All. '809: 2 Amer. l
a.. 416.
a.
'And it has been fiiiIi'
held that under such an not as last referred to where a telephone business is done ti
Ilomtall
is shijlet
to the provisions of a telegra ph law as to receiving and 1irnsmit iin
messages and that l t elphoil vonnpany enn not disriminilat.
And
it has also bon held Wht N ode pro\isin priov1idin', Ilil oet ins mar
be brought against tletIalph comnpaniies in any counly thiron'Al whieht
mIlli
s.
also tI telhn
the line posses or is opelled alties
461 : 2 Amler.
Franklin vs. Telephone Co.. 69 Iowa. 97: 28 N. .V.

lce. Ca., 439.
"Art. 2439 was oriinlly (nneted in 1883 and Parried forward
in the Revised Rtatutes of 1895 and used the samle eIxpresS10n. "1unnetic telegraph line."
The sane expression is carried firward in
and since the expr 'esion under discussion onal rethe Inst aiendient

eeived a iudicial interpretation by he courts of the Stat of Texas,
tolophono
was deternled that the e- pressioll inelwledl
companies, it would seem to necessarily follow in line with the riules
of construction that the term now- used in Art. 2439 as anended embraces the telephone companies, and therefore delermiies what fees
shall be paid to obtain the permit provided for. Furtlier oin the
. 2 ET. AM
qee parophs 8-11. ini
aonswru.tion.
1.u-eion of
wherein it

1, Joveo onl Electrie Eaw.
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Vilhout undertaking to discuss the authorities cited above, I will
say that I concur in the general views experssed in said memorandum.
11 is clear. that if 1he words -ann
telegraph lines" include
Icl phone lines, the maximum fee inquired about can in no event excoed ten thousand dollars; and I am of the opinion that under the
dicisioiis of tIle appellate eourts of this and other States it must be

held that the words "any telegraph lines," as used in this statute,
(o include telephone lines and that the maximum permit fee of a
toIeigni telephone comlpany is ten thousand dollars.
Ii discussing the words "magnetic telegraph line" said imemorandui says: "The same expression is carried forward in the last
amendment."
It is true that the expression "magnetic telegraph line" is used
in It. S. Artile 24:9. as amended by said Hiouse Bill No. 120 : hut only
in the portion of said article which fixes fees for obtaining a domestic
charter, and not that portion which fixes permit fees.
However, the words "any telegraph lines," as used in the paraph ot' said House IBill No. 120 which fixes permit fees, has been
hold by our 8 iipineic Court under R. S. Art. 699, conferring the right
of eminent domain. to be broad enough to include telephone lines,
hoth leleuraph and telephone lines being used for the one purpose
of transm itting messages by electricity.

As above indicated, my conclusion is that the maximum permit fee
nirIed about bv vou is tixed by said House Bill No. 120 at ten
thousand dollars.
Respectfully.
W-r. E. H-AWKI;:NS.
Assistant Attorney General.
o)

CONSTITUTTONAL

CONSTRUCTION-OFFICER S-OFFICES
OF EMOLUMENT.

001ce of Chief Clerk of Agricultural Department and Chief Inspector of

Nurseries are civil offices of emolument, and one party can not, under
Section 40 of Article 16 of Constiution, hold both.

ATTORNEY GENERAL

S DEPARTMENT.

AuSTIN, TEXAS, June 28, 1909.
Ilon. Ed. Ht. Kon<. Conmisioner of AgiIculture, Capitol.

Simt: You have requested of this Department an opinion as to
whether under the provisions of House Bill No. 121, passed by the
Thirty-first Legislature. relating to the inspection of orchards and
nurseries. ote.. you can lo'gallY appoint your Chief Clerk as Chief Inspector of nurseries orchards, etc.,
Replying, I beg to say:
Under the provisions of the Act of 1907 creating your Department
your Chief, Clerk is leanrly ai offievr within ihe iiaing of Section 40
of A rt ivlv 16 of the ('ost it ition o0f Texas. which is as follows:
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-No person shall hold or exercise, at the same time, more than one
civil office of emolument, except that of justice of the peace, county

commissioner, notary public and postmaster, unless otherwise specially
provided herein."
It will be obesrved that said House Bill No. 121 confers, very broad
and far reaching powers upon such Chief Inspector and imposes upon
him the duty of exercising important governmental functions; that
his term is to be of at least considerable duration and that his appointment and duties are not merly temporary; and that his compensation is fixed by law.
It is often difficult to determine the exact significance and intent of
meaning of the term "office," and the decisions of thecourts of the
'everal States upon that point are not entirely uniform.
However, the Supreme Court of this State in Kimbrough vs. Barnett, 93 Texas, 310, has quoted approvingly the definition of the
Iern "office," as given by Mr. Mecham in his work on Public Officers,
thus:
"itPblie office is the right. authority, and duty created and conferred by law by which, for a given period either fixed by law or
enduring at the pleasure of the creating power, an individual is invested with some portioi of the soverign functions of the govern-

nent lo be exercised by him for the benefit of the public."
I am inclined to the view that under the decisions of the-,appellate
courts of this State and upon the weight of authority, generally. it
should be held that a chief inspector under said statute will be a civil
officer within the meaning of the above quoted constitutional provison,
and that consequently he could not at the same time hold the office of
Chief Clerk in your Department.
Kimbrough vs. Barnett, 93 Texas, 301.
Hendricks vs. State, 49 S. W.. 705.
State vs. Catlin. 64 Texas. 46.
McCormick vs. Pratt. 17 L. R. A. 243, and cases eited in note.
Words & Phrases, Volume 6. pages 4933-4-5.

I beg to call your attention to these facts:
1. Section 8 of said Act of 1907, creating your Department. provides that "the chief clerk shall possess all the powers and perform

all the duties attached by law to the offiee of Commissioner duriu the
ecessary or unavoidable absence of the Commissioner or his inability
to act for any cause."
2. Said House Bill No. 121i n Section 1 contains this provision: "In case of objections to the findings of the chief inspector,
emnplove or representative of the Commissioner the appeal may be
made to the Commissioner whose decision shall be final."
This statute could hardly have contemplated that the Chief Clerk
and Acting Commissioner of Agriculture may be required to decide
upon an appeal from the flcinngs made by the same individual when
acting as Chief Inspector. Upon the whole, my conclusion is that as
a mattir of hIw your (Chief Clerk should not at I e sanie time be Chief
rpectielor.
Respectfully,
WM. E. ILtWKIS,
Assistant AttorIev

General.
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CONSTRUCTION OF LAWS-LIQUOR LAWS-LICENSES, ETC.
ATTORNEY

GENERAL'S DEPARTMENT.

AusTIN, TEXAS, July 2, 1909.
J. 11'. SICphe ns, Comlr)oller of Public Accoutis, ltshtin, Texas.
I)EAR SIR: We are in receipt of your letter of the 1st instant, in

II l.

which you address the seven following questions involving the proper
construction of the Act of the First Called Session of the Thirtyfirst Legislature regulating the sale of intoxicating and malt liquors,
known as the Robertson-Fitzhugh Bill, which will be in effect on the
11th day of July:
(1) WVhen a party has a beer license only under the old law, or
should he have such license under the Robertson-Fitzhugh law when it
takes effect, can he surrender the beer license and by complying with
the law in regard to obtaining licenses, in lieu thereof, obtain a license
as a retail liquor dealer which would authorize the sale of both liquor
and beer?
"(2)
In determining the number of licenses permitted by Seelion 9j of the Robertson-Fitzhugh law in cities, towns or justices
precincts, in such city, town or justices precinct limited to the number
of saloons according to the population of such city, town or justices
preiinet, and nunist tht population be separately estimated in each subdivision and the number of licenses issued in such separate subdivision

according to the population therein, or do you estimte the population
of lie town or city and the justices precinct, and if the city or town
docs not have the number of licenses that it is entitled to have upon
the basis of population therein, can the number of licenses to which
sucheity or town is entitled, but which have not been issued therein,
be issued in justices precinct outside of such city or town, or, in
other words, do we treat cities or towns and justices precincts as
separate subdivisions, and in such subdivisions issue licenses only to

the extent which the population in such separate subdivisions authorize?
" (3)

As the Robertson-Fitzhugh law takes effect on July 11th,

and as the law. Section 9j, provides that the conuisioners court, at
its August term of every year, shall determine the. population of cities
or towns and justices preeincts, and as all licences terminate on the day
the law takes effect, until the commissioners courts meet at their
AnuIist terms and determine the population of cities or towns and juslice precincts, how will the Comptroller determine the number of
permits he is authorized to issue?
(4) Under the Robertson-Fitzhugh law, can a license be obtained
within 300 feet of a church upon obtaining the consent of a majority
of the people within 300 feet of the church, whether such church be
in a business block or in a residence block, as defined in section 10?
(5) Does the Robertson-Fitzhugh law prohibit minors from entering beer gardens or from becoming guests in dining rooms of
bona fide hotels or restaurants where intoxicationg liquors are served
to guests, (1) when accompanied by their parents, and, (2) when not
so accompanied by their parents?
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' (6) Would it be a violation of the law for a saloonkeeper to
have a wi re screen door at the place of entrance into the saloon for
the sole and bona fide purpose of keeping out flies and mosquitos and
which wire screen door would not obstruct the view through the door
or place of entrance into the saloon?
The Robertson-Fitzhugh law takes effect on the 11th day of
" (7)
July next, upon which date all licenses in force on that date are continued in force for sixty days after the law takes effect, in order that
the holder of such licenses might comply with the 'new law in taking
out licenses. Now then, if the license expires by its own terms
before the expiration of the sixty days, and before by the exercise of
diligence a license can be obtained, can the saloon keeper conduct his
business under the old license until he obtains a new license within the

sixty days? In other words, say that a license by its own terms expires
on the 12th of July. Is this license by virtue of the law continued
in force until such time within the sixty days the holder of such
license can obtain a new license, and will he under such circumstanceshe authorized to do business under the old license until the new
license is obtained?"
(1) I take it that the opinion sought in the first question above
set out is whether or not the holder of a beer license under the present law issued upon a permit granted by the Comptroller on or before
the 20th day of February, 1909, would be entitled to make aplication
and obtain a license as a retail liquor dealer under the new law in a
city, town, or jusitee precinct in which there are applicants for licenses
in excess of one for each five hundred inhabitants of such city, town
or pustice precinct who held licenses as retail liquor dealers at the
time the new law went into effect and on the 20th day of February.
1909.
My opinion

is that the holders of such beer licenses would be

entitled to ak1we aplieation and ieeivYe licenses as Petail liquor dealers
under the new law and have the tax collector credit the new license
with unearned portion of such cancelled beer license. There is no provision in the Robertson-Fitzhugh Bill which prevents any person, if
he is qualified, from making application and receiving a permit fron
the Comptroller, except the. provisions contained in Section 9j of
said Act which imposes a limit upon the number of permits which
will be granted in any city, town or justice precinct.
Section 9j is as follows:
"The Comptroller of Publie Accounts of the State of Texas shall
not issue any permits to any person or firm for any city or town or
instice precinct of any county in excess of the number of permits
actually issued and existing on the 20th day of February. 1909. in
such city or town or justice precinct, respectively, uhless such number
of permits are less than one for each 500 inhabitants in which event
he shall. if applied for, issue permits not exceeding one for each
500 inhabitants of such city, town or justice precinct. In case the numher of permits issued and existing on the 20th day of February, 1909.
for each said city or town or justice precinct is in excess of one for
each 500 inhabitants, the number of permits existing on the 20th day
of February. 1909."is applied for. shall be 12anted. Nut that number
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shall not be increased until the number of inhabitants of such city
or town or justice precinct increases to the extent that the permits
issued and actually in existence on February 20, 1909, is less than one
for each 500 inhabitants, but the provisions of this section shall not
apply to hotels now in existence or which may be hereafter opened,
when located in the business section of a city or town, having a population of over 20,600, and provided, that in granting permits for
licenses as a retail liquor dealer or a retail malt dealer the Comptroller of Pubile Accounts shall give preference to those applicants
who apply for a permit to do business at the places and location in
said city or town or justice precinct where permits had heretofore been
issued and granted, provided, further, that at least one permit may
be issued in any city, town or justice precinct, when local option is
not in force. The population of each city, town or justice precinct
in the State shall be ascertained by the commissioners court of such
county at the August term thereof of each and every year, in the
following manner: It shall be the duty of the superintendent of
public instruction of such county upon the request of such commissioners court to inform such commissioners court of the total school
census of such city and town and justice precinct, and it shall be the
duty of the commissioners court in determining the population of the
city, town or justice precinct to estimate the population at the rate
of six persons for every name in such scholastic census, and upon
such basis, at the August term of thesaid court of each year, to ascerinn and determine the population of such city. town and justice precinct, and to enter an order and decree upon the minutes of said court
finding and determining what such population is, and shall send a
certified copy thereof to the Comptroller of Public Accounts of the
State of Texas."
The prohibition against the issuance of a greater number than the
prescribed number of permits contained in the section quoted makes
no distinction between permits issued for retail liquor licenses and
retail malt licenses. The requirements in the other sections of the
law' for obtaining the one are the same as for obtaining the other.
There is a distinction only in the tax required to be paid and in the
amount. thougi not in the terms of the bonds required to be given.
Section 35 of the same act provides:
"'That as soon as this law goes into effect all licenses heretofore
issued shall immediately cease and determine, but the holders of
such licenses shall have until sixty days after this act takes effect
in which to obtain licenses under this act, said licenses to be dated
as of the date this act takes effect, and the tax collector shall give
such licenses credit for the unearned portion of such cancelled license
as of the date this act takes effect; and provided, during said sixty
days said licensee shall have the right to pursue his business under
and in accordance with the cancelled license and the laws applicable
to the same, which for that purpose are hereby kept in force, for
said sixty days."
In the language above quoted the two character of licenses are
treated together without any distinction being made in the law.
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The permits being of the same general character and issued upon
practically the same conditions, I see no objection why you should
not issue a permit for a retail liquor dealer's license to the holder
of a retail beer license, since you would not thereby increase or
diminish the number of permits limited and allowed by the provisions of the act in questioon.
(2) Answering your second question, I am of the, opinion that
the Legislature in the provisions contained in Section 9j above
quoted, intended to treat cities, towns and justices' precincts as
separate and independent subdivisions. It is clear that they so
intended to treat cities and towns. This being the case, in order
that the application of the law may be harmonious, it is necessary
to infer that they intended to treat justices' precincts in which
cities or towns are situated as separate and distinct from the cities
and town which they contain.
Cities and towns under the Constitution and laws of the State
are given the right to adopt local option. If we are not to give
said Section 9j the construction hereinabove suggested, a city or
town in a justice precinct in a county might adopt local option, the
effect of which would be to prevent the issuance of any permits
.or the granting of any licenses in said city or town and still th
Comptroller would be required to issue the full number of permits
to applicants within said precinct, but outside said city or town
to which such justice precinct would be entitled, including in the
population of said precinct the inhabitants of such city or town
which has adopted local option. We can imagine still anothr case
in which a justice precinct contains two cities or towns of about
equal population. It may be that one of these towns has heretofore
adopted local option, and that the other town has now or at the
time of the going into effect ,of the new law a number of licenses
equal to the number to which the entire precinct is entitled. If
afterwards the town which now has local option,in force should.
vote upon the question, as it is entitled to do under the Constitiution. and the election results against prohibition, unless we adopt
the construction above suggested, the Comptroller would not be permitted to issue any licenses to applicants residing in said town, for
the reason that he had already issued to the other town the full
number to which the justice precinct in which the said two towns
are situated would be entitled.
I am, therefore, of the opinion that in issuing permits to a justice precinct containing a city or town you should issue permits to the
precincts outside of the city or town in such precinct in proportion to one for each five hundred inhabitants, subtracting the population of such city or town from the entire population of the precinet. When there is more than one city or tovn in the precinct
you should subtract the population of all cities and incorporated
towns in the precinct from the population of the entire precinct.
(3) Answering your third question, I beg to say that Section 9j
above set out limits the number of permits that you are allowed to
issue in the several subdivisions therein specified, but provides that
you shall issue the number of permits issued and actually in existence on February 20, 1909, where the number of such permits then
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existing is greater than the number permitted to be issued by you.
Said section further provides that the population of each city,
town or justice precinct shall be ascertained by the commissioners
court of the county at the August term thereof for each and *every
year in the manner therein specified. This provision furnishes you
the only basis upon which you can determine under the new law the
number of permits to be issued in cities, towns and justices' precincts. The language contained in the first part of said section is:
"The Comptroller of Public Accounts of the State of Texas shall
not issue any permits to any person or firm for any city or town or
justice precinct of any county in excess of the number of permits

*

*

*

unless such number of permits are less than one

for each five hundred inhabitants."
I am of the opinion that prior to the time you receive certifiel
copies of the orders or decees entered by the commissioners court
at the August term thereof you have no basis whatever upon which
to issue permits and should only issue the number in existence on
the 20th day of February, 1909.
It is my opinion that the fourth question above stated
should be answered in the negative. The law does not permit a
county judge to grant a license in any village, town or city for the
establishment of a saloon within three hundred feet of a church.
school or other educational or charitable institution, unless such
saloon is within a business block or within three hundred feet
thereof (a business block meaning a block in which there are more
business houses than bona fide residences).
I quote the following language from Section 10 of the RobertsonFitzhugh bill, which occurs in connection with the requirements
of the law in respect to the application to be made to the county
judge and is a statement required to be contained in said application, to, wit:
"'That he desires a license as a retail liquor dealer or as a retail
malt dealer, as the case may be. specifically stating the place where
such business is to be conducted, describing with reasonable certainty the house or place wherein the same is to be conducted, and
if the place of business be in any block or square of any town or
city where there are more bona fide residences than there are business houses in said block or square, or in any block where there
is a church or school. then said petition shall be accompanied with
written consent of a, majority of the bona fide householders or residents in said block or square, who have resided for at least six
months preceding such application. and those within 300 feet of
such place of business."
The effect of the above quoted provision is that where the proposed place of business is within a residence block, as therein defined, the application must be accompanied with the written consent of a majority of the bona fide householders or residents. Within
a business block this is not required, unless there is a church or school
within such block: then the written consent of a majority of the householders and residents in said block and within three hundred feet of
such place of business is required. Section 10a is as follows:
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" The county judge shall in no case grant a license in any village, town or city, where the proposed place of business is within
300 feet of a church, school or other educational or charitable institution, the measurements to be along the property lines of the
street fronts, and from front door to front door, and in a direct
line across intersections where they occur; provided, the proposed
place of business is not within a business block, or within 300
feet thereof, as such block is defined in Section 10 hereof."
The section last quoted is an inhibition against the granting of a
license for a saloon in a residence block where the saloon is within
three hundred feet of a church, school or other educational or charitable institution, unless such saloon is also within three hundred
feet of a business block.
If the saloon is within a business 'block or within three hundred
feet thereof, although it may be within three hundred feet of a
church, school or other education or charitable institution, license
may issue provided the application is accompanied with the written
consent of a majority of the householders and residents in the
block and within three hundred feet of such place of business.
I do not think it can be contended that there is any conflict
between the provisions contained in Section 10. as above quoted,
and the provisions contained in Section 10a. It is true that Seetion 10 in general provides that whenever the place of business is
within a residence block, the applicant shall accompany his petition
with the written consent of a majority of the householders and residents.
Section 10a is negative in its terms and denies the right of the
county judge to grant a license in a residence block where the proposed place of business is within three hundred feet of a church,
school or other educational or charitable institution. It is a limitation upon the county judge's authority to issue a license in a residence block, although the petition is accompanied with the written
consent of a majority of the householders and residents where the
place of business is within three hundred feet of a church, school.
or other educational or charitable institution.
(5)
The fifth question, as above stated, involves the construction
of Section 19 of the Robertson-Fitzhugh bill, as well as certain language contained in Section 15 of said act prescribing conditions in
the bond required of licensees.
Section 19 is as follows:
" Every retail liquor dealer or malt liquor dealer, or other person who shall knowingly sell, give away, deliver or otherwise dispose of, or suffer the same to be done, about his premises, any intoxicating liquor in any quantity to any minor, or who shall have
in his employ about his place of business, or who shall permit any
minor to enter and, loaf or remain in his place of business, shall be
guilty of a misdemeanor, and upon conviction therefor shall be punished by a fine of not less than $10 nor more than $200, or by imprisonment in the county jail for not longer than sixty days. or by
both such fine and imprisonment."
The language referred to in Section 15 is as follows:
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- Which bond shall be conditioned " " ' and that lie will not
permit any person under the age of twenty-one years to enter and
remain in said house or place of business."
The object sought to be accomplished by the Legislature in Section 19, which defines the act of the liquor dealer in permitting
any minor to enter and leave or remain in his place of business and
the condition in the bond that he will not permit any minor under
the age of twenty-one to enter and remain in such house or place
of business, was doubtless the same. Therefore the language used
in said Section 15 may be looked to if it throws any light upon the
meaning of Section 19.
It would see from a construction based
alone upon the verbiage of the two provisions quoted that the Legislature only had in mind the house or saloon in which the liquor
dealer transacts his business.
We find throughout the act in other connections that the Legislature employs the words "premises" and "about the premises.
Indeed, in Section 19 it is made an offense for the liquor dealer
to sell, give away, deliver or otherwise dispose of "about his preiises any intoxicating liquor in any quantity to any minor," and
the following language occurs, "or who shall have employed about
his place of business."
It would seem from the various provisions in the act that the
words "house" "or place of business" have been employed as convertible terms. In Section 10 the applicant for a license in his
petition to the county judge is required to specifically state the
place where such business is to be conducted, describing with reasonable certainty the house or place where the same is to be conducted. One of the conditions of his bond is that he will keep
open the house or place where liquors shall be sold under such
license. Another condition "that such persons shall .keep an open,
quiet, orderly house for the place of sale of spirituous, vinous or
malt liquors."
As stated, one of the conditions in the bond required by the act
is that he will keep an open house. An open house is defined iii
said Section 15 as follows:
".An open house in the meaning of this chapter is one in which
no screens or other device is used or placed inside or outside of such
house or palce of business for the purpose of, or that will obstruct
the view through the open door or place of entrance into any such
house or place where intoxicating liquors are sold, to.be drunk oi
the premises."
In Seel ion 24 of said act certain acts done or permitted to he
done in his place are made offenses against the law and in the same
section eortain other things done or permitted to be done in or
about the promises in connection with such place of business ar
made offenses, there being a clear distinction between the eharactr
of these offenses, the one being offenses done in 'the place of buisinss an1d the other offlenses committed either in the pilee of busiin.
or in or about ihe proilses or in connection with such place
of busin'ess, 1in said seet ion it is not only muade an offence io nin

or permiit to he ruil billiard lanbles, pool ialbiles, ole,, in a }oluso or
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place of business,, but it is made an offense to run billiard tables
or pool tables in or about said premises or in connection with
such place of business.
Section 26 of said Act makes it "unlawfil for any liquor dealer
or malt dealers to permit minors from entering beer gardens or"
suffer the same to be done about his premises any intoxicating liquors to any habitual drunkard, etc."
It would seem from the above mentioned provisions that the
Legislature whenever they have deemed it advisable to make the
act of the liquor dealer penal when done outside of his saloon or
bar room to use words more comprehensive than the words "house
or place of business," as used in Section 19 and in the language
quoted from Section 15 of said Act.
I am, therefore, of the opinion that under the provisions of the
Robertson-Fitzhugh Bill, it will not be unlawful for liquor dealers
or malt dealers to permit minors from entering beer gardens or
becoming guests in dining rooms of bona fide hotels or restaurants
where intoxicating liquors are sold to guests, either when accolipanied by their parents or iihen not so accompanied by their
parents.
(6) The sixth question propounded involves the construction
of the open house provision contained in the bond required to be
given by Section 13 of said Robertson-Fitzhugh Bill, said condition being "and that such person shall keep an open, quiet and
orderly house or place for the sale of spirituous, vinous or malt
liquors, etc."
The second paragraph of said section defines an open house :ts
follows:
"An open house in the meaning of this chapter is one in which
no sereens or other device is used or placed inside or' outside of
such house or place of business for the purpose of, or that will obstruct the view through the open door or place of entrance iito
any such house or place where intoxicating liquors are sold. to e
drunk on the premises."
The question as stated should be answered in the negative. A
wire screen door placed at the entrance of a saloon for the sol(
purpose of keeping out flies and mosquitos, which does not obstruci
the view through the door or open place of entrance into the saloon.
would not, be a violation of the provision of the law above uotd.
However, as to whether or not a wire screen door would obstrnlel
the view would be a question of fact in each case. Sone doors so

placed might obstruct the view and others not. If sueh a door as
a matter of fact does obstruct the view, then it is quite clear thni
the provision of the law above quoted would he violated; otherwise. if such screen door as a matter of fact did not obstruct lthe
view.
The seventh question stated rcquliros a couist rur0ion of See(7)
tion 35 of said Robertson-Fit zh igh Act. (a'ai<I Meet ion 35 beinrg as

follows:
" All haws mil parts of liawms in conflict with this act are rer'eby
exjr'ssly repealed, provided, ill of' iho provisitanis r"'lat ing to the
snlO of intoxieniing liquor's contitinl in any sjtecial 0ihartr granted
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by the Legislature to any city or town shall hot be repealed by this
act, Iut the same shall be cumulative thereof; provided, that as
soon as this law goes into effect all licenses heretofore issued shall
innediately cease and determine, but the holders of such licenses
shall have until sixty days after this act takes effect in which to
obtain licenses under this act, said licenses to be dated as of the
date this act takes effect, and the tax collector shall give such licensee
credit for the unearned portion of such canceled license as of the
(late this act takes effect: and provided, during said sixty days
said licensee shall have the right to pursue his business under and
in accordance with the canceled license and the laws applicable to
the same, which for that purpose are hereby kept in force for said
sixty days."

It will be noted that by the terms of the section above quoted all
licenses in existence upon the day the new law goes into effect are
expressly repealed and determined and thereafter no person holding a license under the old law can continue buisness, except under
the terms and conditions prescribed in said Section 35, the effect of2
which is that any of the holders of licenses at the date said act takes
effect who shall apply, to the Comptroller for permits shall have
sixty days within which they may obtain licenses under the new
law. during which time or so much thereof as is required they are
by !-:race of the Act of theLe -islature contained in said section
permitted to do business as under their old licenses and under the
laws governing the same. The act makes no special provision in
reference to the licenses which will be in effect at the date the new
law takes effect and which will expire before the holders of such
licenses will be able to obtain licenses under the new law. The
holders of such licenses are placed on the same terms as 1 he holders of licenses which will not expire by their own terms until after
sixty days after the act takes effect. The fact that the old law under which existing licenses were granted is expressly repealed and
the further fact that all existing licenses are expressly repealed
shows the intent of the Legislature to allow the holders of Jicenses
under the old law who shall promptly and diligently apply for fiermits and seek to qualify under the new law a sufficient tine in
which to obtain such licenses, not as an obligation existing by virtue
of the previous granting of said licenses, but as a matter of legislative grace extended to those who may desire to continue in business:
I am of the opinion, however, that this grace -is extended only
to such old licensees as make a. bona fide effort to obtain licenses
under the new law.
Yours truly,
R. E. CRAWFORD.
Assistant Attorney General.
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CONSTRUCTION OF STATUTES-CONFEDERATE PENSION
LAW OF 1909-PENSION COMMISSIONER.
Pensioners on old rolls may not obtain pension under new law after September 1, 1909, without making new application, and PensIon Commissioner is without authority to pass upon merits of applications made
under old law.
ATTORNEY GENERAL'S DEPARTMENT.

AuSTIN, TEXAS, July 2. 1909.
Capt. E. A. Bolmes, Commissioner of Pensions, Austin, Texas.
DEAR SIR: Your letter of the 12th has remained unanswered
longer than usual for the reason that the question addressed to this
Department is one of serious importance to a class of Texas citizens
whose welfare is especially regarded by the organic law of this
State, in that, two amendments to our Constitution have been
adopted by the people of Texas, enjoining upon the Legislature the
duty to provide out of the revenues of the State pensions to relieve,
in.some part, the necessities of the needy veterans of the Lost Cause
in their declining years.
Your letter contains a request for an opinion upon two questions:

First: As to whether or not under the provisions of House Bill
No. 217, entitled "An Act to carry into effect the amendment to
the Constitution of the State of Texas providing that aid be granted
to disabled and dependerit Confederate soldiers and sailors and their
widows in certain circumstances," etc., pensioners now on the rolls
to whom pensions were granted under .the Act approved May 12,
1899. may draw quarterly pensions without making new applications and proving up their claims under the provisions of the new
law; and,
Second: If the above question is answered in the negative, then
whether or not the aulhority is vdsted in you. as Conmissianor of
Pensions, by the Act approved March 26, 1909, would be sufficient
to enable you to pass upon the merits of old applications made under
the Act of April 1, 1899.
No doubt had the Legislature had their attention directed to the
matter, and had they been careful to carry their intention into
the legislation enacted, they would have no doubt made provision
whereby pensioners now on the rolls could have continued to draw
their pensions without the necessity of making new applications
and proofs of their claims. But the sole question now is upon a
proper construction of the law enacted. I take it that the primary
object of the Legislature in enacting the new law was to carry into
effect the provisions of the amendment to the Contsitution adopted
on the 8th day of November, 1904, which differed in its provisions
from the amendment adopted in November, 1898, in that it permits
soldiers or sailors who were married to such soldiers or sailors prior
the Legisalture to grant pensions to the widows of Confederate
to the first day of March, 1880. whereas, the old act only pernitted
the Legislature to grant pensions to such widows married to, sneh
soldiers or sailors anterior to March 1, 1866.
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There are, however, several other important changes made by the
new law. Section 2 of the first Act requires that the applicant
for a pension shall furnish the testimony of at least two creditable
witnesses who personally know that he enlisted in the service and
performed the duties of a soldier or sailor as claimed by him and
that he is unable to support himself by labor of any sort. Section
2 of the new act provides that if an applicant can secure the testimony of two witnesses, then he shall furnish such documents or
evidence in connection with his service in the army as may establish his claim for a pension.
Section 2 of the old Act requires the applicant to state that he is
in indigent circumstances and is not able, by his or he r labor, to
earn a support, and defined indigent "to mean one who is in actual
want and destitute of property and means of subsistence." Section
6 of the new Act defines indigent as follows: "To constitute indigency within the meaning of this act, neither the applicant himself nor his wife nor both shall be the owners of property, real or
personal, in excess of the value of $1000 (household goods and wearing apparel excluded), nor in the enjoyment of an income, annuity,
the emoluments of an office or wages for their services in excess of
$150 a year, or who is in receipt of aid or of a pension from any
State or the United States, or from any other source, or who is
an inmate of the Confederate Home, or other public institution at
the expense of the State shall not be entitled to a pension under
this act."
Tiere are other provisions of the act which it is unnecessary to
cite which tend to extend the benefits of the pension law.
There are other provisions of the act, however, which are more
restrietive lan the provisions contained in the former act, and
which might bar applicants under the new act who would nevertheless have been entitled to pensions under the old act. A part of
Section 4 reads as follows:
" Every Confederate soldier applying for a pension under this
act shall have served honorably from the date of his enlistment until the close of the' Civil War between the States, or until lie was
discharged or paroled in some military organization regularlv mistered into the army or navy of the Confederate States until the
surrender."
This

provision

is

contained in the new Act, but not in the old

Act.
The following provision is contained in the new Act:
"Nor
shall any application be allowed nor any aid given nor
any pension paid to any widow of any soldier or sailor who has
been divorced from an- such soldier or sailor being her husband,
nor to any widow who voluntarily abandoned and without cause
any such soldier or sailor, being her husband, and continued to live
separately from him up to the time of his death, nor to any such
soldier or sailor who served as a substitute for another., nor to the
widow of such substitute."
This provision is not in the old law,
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There are other minor differences between the two acts, but those
above quoted are sufficient to'show that the new Act, while in some
of its provisions it seeks to extend the benefits to the pension law,
in other provisions( it is more restrictive than the old Act and that
there may be pensIoners on the old rolls who would not be entitled
to draw pensions under the new Act.
The new law is a complete system providing who are entitled to
pensions, the character of applications such persons shall wake, the
proof required to be made to establish their claims and the administration connected with the payment of penisons and the* appropriation available for the purposes of the act. It was intenled as a
complete act covering the entire subject matter of granting and
paying pensions to the class therein designated. By its terms, said
act comes into operative effect on the 1st day of Septeniber, 1909,
after which time the granting of pensions to Confederate sot liers
and all the rules and regulations to be mployed in so doing is
contained in said act. After said date nothing will be left cf the
old Act whatever.
Section 15 of the new law is as follows:
" That for the -year beginning September 1, 1909. and ending
August 31, 1910. there is appropriated the sum of five hundred
thousand' dollars

($*500.0001.

for the purpose

designated

in

1his

bill, and that for the year beginning September 1, 1910, and ending August 31, 1911, that there be appropriated the further sum
of five hundred thousand dollars ($500,000), the same sums to be
paid out of any funds belonging to the general revenue in the State
Treasury. not otherwise ip1 nopriated; provided, that on the first
day of September, 1909, and on the first days of 1March and each
succeeding year, the Commissioner of Pensions shall first allot to
each blind, maimed and totally disabled soldier or sailor, or the
blind, and totally disabled widows of such soldiers or asilors, the
sum of eight dollars per month for each year, and the remainder
of said appropriations shall be equally prorated among the pensioners. who are in indigent circumstances only, and whose claims to
pensions have been established and filed with the Pension Commisioner under the-provisions of this act, and the Comptroller shall
issue his warrant for the amount due said pensioner in the manner hereinbefore provided, all pensioners to be paid at the end of
each quarter and shall begin on the first day of September and
March after the filing and establihsment of the application herein
provided for, provided, however, that the Pension Commissioner is
authorized to fill, after the apportionment is made, any vacancies
created )Xv death or other causes, at any time between the first
day of March and the first day of September in each year."
I call particular attention to the provision that on the first day
of September and March of each year the Commissioner of Pensions shall allot to each blind, maimed and totally disabled soldier
or sailor, the sum of $8 per month for each year, and the remainder
or sailor, the sum of $8 per month for each year, and the remainder
of such appropriation shall be equally prorated among the pensioners who are in indigent circnmstances only and whose claims to
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pensions have been established and 'led by the Pension Commissioner under the provisions of this act.
The Commissioner of Pensions is only allowed by the language
of the above provision to "prorate among the pensioners whose
claims to pensions have been established * * * under the provisions of this act and filed by the Pension Commissioner."
I call attention to Section 5 of the new law, to wit:
"That there shall be a Commissioner of Pensions whose term of
office shall be two years with a salary of two thousand *(2000) dollars per annum, who shall be appointed by the Governor; it shall
be the duty of said Commissioner of Pensions to examine and pass
on all pension claims under the existing law, to keep a record of
all approved claims, with the name, disability, service, county and
amount paid; to furnish the county judges with suitable blanks for
the use of claimants."
It will be noted that it is made the duty of the Commissioner of
Pensions to examine and pass on all pension claims under the exIstinU lair. The old law enn not be said to be existin law after the new
law is in effect. I call attention to the following language contained in Section 7 of the. Act:
"rThe

payments of such pension shall begin on the first day of

September of each year, payable at the end of each quarter and
on and after the first of each quarter the pensioner shall make
his or her affidavit, stating the county of his or her residence and
postoffice address and that he or she is the identical person to whom
a pension has been granted under this law."
Pensioners to whom pensions were granted under the old law
could not make the affidavit required in this act, which it is necessary for every person obtaining pensions under the law to make.
In view of the above considerations, I am of the opinion that both
questions, as stated, should be answered in the negative. The Legislature in enacting the new law have made no provision whereby
pensioners on the old rolls may obtain pensions after the first of
September, without making new applications and the new law nowhere gives the Commissioner of Pensions authority to pass upon
the merits of applieations made under the old law; but limiiits his
autlhority expiessly to passing upon pension claims un(ler the existingz or new law.
It is with regret that the Department has reached the 'above concnsion, but "the law is so written."
Yours truly,
R. V. D\VIDSON.
Attorney General.
CONSTRITCTION OF THE STATUTES-PENSION LAW-PENSION COMMISSIONER-CIVIL OFFICES OF
EMOLUMENT.
New pension law does not go into operative effect until Septembier 1, 1909.
Comptroller may pay pension under provisions of old law until September
1, 1909.
Pension clerk of Comptroller's Department not a public officer, and Com-
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missioner of Pensions may hold position as pension clerk until September 1, 1909, the date when said new pension law becomes effective,
although he has been appointed and has qualified as such Pension.Commissioner.

ATTORNEY GENERAL'S DEPARTMENT.

AuSTIN, TEXAS, July 2, 1909.
Hon. J. W. Stephens, Comptroller of Public Accounts, Capitol.
DEAR SIR: We have your letter of the 10th instdnt, in which you
refer to House Bill No. 217, passed at the Regular Session of the
Thirty-first Legislature, providing for the payment of pensions of
certain Confederate soldiers, and propound the four following ques
tions to this Department for its opinion:
First:

" Since the Act of the Thirty-first Legislature, which be-

comes effective June 12th, repeals the former law, can the Comptroller pay the unexpended balance in the appropriation made by
the Thirtieth Legislature, to the pensioners now on the roll, on the
1st day of July, as he would have been required to do, had the Act
of the Thirtieth Legislature not been passed? If not, will said
balance be available to pay any pensions under said Act of the
Thirty-first Legislature, and if so, what time should such payment
be made?"
Second: "If it is held that any part of the unexpended balance
in the appropriation made by the Thirtieth Legislature, to pay
Confederate pensions for the year ending August 31st, 1909, can
be paid by the Comptroller on July 1st, next, under the Act of
1899, to the pensioners now on the rolls, can the whole of such unexpended balance be paid if the amount thereof does not exceed
$8 per month for the time covered by such payment?"
Third: "In the appropriation for this Department for the year
ending August 31, 1909, provision is made for the payment of a
Chief Pension Clerk. Can this item in that appropriation be used
for the payment of such clerk from June 12th, to August 31st,
next, the services of such clerk being needed?"
Fourth: "The present Chief Penson Clerk has been appointed
to the office of Pension Commissioner under the Act of the Thirtyfirst Legislature. I understand that his appointment becomes effective on the 12th instant and that he will qualify as such Commissioner on that date. Could he lawfully hold and discharge the
duties of the position of Chief Pension Clerk in this Department
after his qualification as Pension Commissioner?"
We have heretofore verbally advised you that we are of the
opinion that all four of the questions above stated should be answered in the affirmative. We have not heretofore had the time to
write you, giving you our reasons for such opinion.
The old law provided for the payment of quarterly pensions and
the proper construction of its provisions permit the payment by
the Comptroller of pensions to persons who had qualified under
the act at the beginning of the quarter, and you state in your letter
that payment for the quarter ending July 1st has been made to
the pensioners on the rolls. The onestion as to whether or not the
unexpended balance in the Treasury appropirated by the Thirtieth
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Legislature to be paid out under the provisions of the repealed law
may be paid to pensioners upon the old rolls, depends upon whether
or not the Act of the Thirty-first Legislature expressly or by implication repeals the direction contained in the old law to pay pensions to persons entitled to such under the provisions of the old law
out of an appropriation made by the Thirtieth Legislature for that
purpose up to the 1st of September, 1909.
The repealing clause contained in the new Act is "That all laws
and parts of laws in conflict with the provisions of this Act be and
the same are hereby repealed."
The act becomes- effective on the
12th day of June by operation of the Constitutional provision providing that Acts of the Legislature shall become effective - ninety
days after the adjournment of the Legislature. An examination
of said Act discloses, however, that the same cannot go into operative effect until the 1st of September, 1909; that is, that said Act
does not operate upon the subject matter of granting pensions to
the persons therein designated until that date.
Section 15 of said Act is as follows:
"That for the year beginning September 1, 1909, and ending
August 31, 1910, there is appropriated 'the sum of five hundred
thousand dollars ($500,000), for the purposes designated in this
bill, and that for the year beginning September 1, 1910, and ending
August 31, 1911, that there be appropriated the further sum of five
hundred thousand dollars $500,000), the same sums to be paid out
of any funds belonging to the general revenue in the State Treasury. not otherwise appropriated; provided, that on the first day
of Saptember, 1909, and on the first days of March and each succeeding year, the Commissioner of Pensions shall first allot to each
blind, maimed and totally disabled soldier or sailor, or the blind,
and totally disabled widows of such soldiers or sailors, ihe sum of
eight dollars per month for each year, and the remainder of said
appropriations shall be equally prorated among the .pensioners, who
are in indigent circumstances only, and whose claims to pensions
have been established and filed with the Pension Commissioner under the provisions of this Act, and the Comptroller shall issue his
warrant for the amount due- said pensioner in the manner hereinbefore provided, all pensioners to be paid at the end of each
quarter and shall begin on the first day of September and March
after the filing and establishment of the application herein provided
for; provided. however, that the Pension Commissioner is authorized to fill, after the apportionment is made, any vacancies created
by death or other causes, at any time between the first day of
March and the first day of September in each year."
A part of Section 7 reads:
"The payment of such pensions shall begin on the first day of
March and September of each year, payable at the end of each
quarter and on and after the first of each quarter th< p)nsioner
shall make his or her affidavit stal in.r the county of his or her residonce, postofflee address, and that he or she is the identical person to whom n pension has boon granted under this law."
Tt will be seen that no pension under the now Act enn he pairl
for 111nY period howinning prior to the first of Reptetiber, 1900:
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Therefore, said Act does not operate upon the subject matter of
granting pensions prior to that time.
The Legislature which enacted the new law understood that the
same would go into operation by virtue 'of the Constitutional provision, some months prior to the first day of September. They
also knew that there would be an unexpended balance in the Treasury appropriated by the Thirtieth Legislature for the payment of
pension claims under the old law. They so constructed the new
law that it does not go into operative effect until the first of September, 1909. I am of the opinion that a consideration of the above
facts would not justify the opinion that the Legislatui'e intended
to repeal 'the' provisions of the old law for paying out pensions up
to the first of September, 1909.
Applications for pensions under the new law and all the provisions in the new law relating to the same, relate to pensions, rights
to which cannot accrue prior to the first day of September, 1909.
Therefore, such provisions would not conflict with the payment of
pensions under the provisions of the old law up to September
1, 1909.
I am of the opinion that you may pay out the whole of the unexpended balance in the Treasury appropriated by the Thirtieth
Legislature for the payment of pensions under the old law. The
unexpended balance of said appropriation being available to pay
pensions under the old, the only limitation contained in the old
law upon the amount to be paid is that the amount so paid shall
not exceed $8 per month.
I am of the opinion that you would be authorized to retain a Pension Clerk and that he should be paid out of the appropriation
made for that purpose by the Thirtieth Legislature. As stated in
answer to your first question, the duties of the Commissioner of
Pensions created by the new law relates to claims established under
said law, and relate to the administration of the new law. The
machinery provided by the old Act of carrying into effect its provisions may be maintained until the new law goes irto operative
effect. to wit, on the first day of September, 1909.
It is my opinion that the present Commissioner of Pensions may
lawfully act as Pension Clerk until the first of September, 1909.
Section 40 of Article 16 of the- Constitution provides:
"No verson shall hold or exercise at the same time more than
one civil office of emolument, except that of justice of the peace,
county commissioner, notary public and postmaster, unless otherwise specially provided herein."
I am of the opinion, however, that the Pension Clerk provided
in the old law is not an offier wilhin contemplation of the section
of the Constitution above qnoted. Said Act designates him as "Ponsion Clerk," and provides that "he shall take eharo'e of eeouils mid
m ftters pertaining to this Act, and shall keep a list of lhe npiintions for pensions sent to tho Comptroller, and who shall, with
and under lie direeion of the Coinpi roller, examine all aplienlions for pensions enrefiully aid Iibo'olly, and shllJ I s that1 such
applietlions are mlad(e in sitriel eomnl ianiie withl Ih pr1viin.
of
this AM, and such pension clerk, witli ml under fhe diroetinn of'
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the Comptroller, shall pass upon the validity of such claims."
This is the only provision in the old law relating to the duties
of said clerk. Said clerk is not required to take an oath of office
nor to give an official bond. The duties as prescribed above are
all provided to be done under the direction of the Comptroller.
I am, therefore, of the opinion that such clerk is not an officer
within the meaning of the Section of the Constitution above quoted.
The Commissioner of Pensions is undoubtedly an officer, but there
would be no legal objection to his holding the position of Pension
Clerk up to and until the 1st of September, 1909.
Yours truly,

R. V.

DAVIDSON,

Attorney General.

MEDICAL BOARD-COSTS.
Where Medical Board loses in a suit involving construction of gledical law,
said Board is liable for costs incurred.
Individuals composing the Board not liable.
ATTORNEY GENERAL'S

DEPARTMENT.

AuSTIN, TEXAS, July 13, 1909.
Dr. .I. E. Daniel, Honey Grove, Texas.
DEAR SIR: In your letter of the 10th instant you submit to this
Department the quetsion whether or not the State Medical Board
can be held responsible as a board or as individuals for the costs
accruing in mandamus suits involving the construction and constitutionality of the State Medical Law, where the board is cast in
the suit and the court has adjudged the costs against said board.
Article 1421 of the Revised Statutes' provides:
"'The successful party shall recover of his adversary all the costs
expended or incurred therein, except when it is or may be otherwise
provided by law."
There is a general statute applicable in all cases, unless the law
makes provision otherwise for the payment of costs.
The Supreme Court of this State in the case of McMeans vs.
Finley. 32 S. W., 524, which was a mandamus proceeding brought
by a tax collector against the State Comptroller, in passing upon
the question as to whether this, statute applied in mandamus cases,
said:
''We know of no law that affects this provision (Art. 1421) as
applied to eases of this character," and held the tax collector, who was
refused the writ of mandamus, liable for the costs incurred in said
application.
It is clear, therefore, that the law provides for the payment of
costs by' the unsuccessful party in mandamus proceedings generally,
and the further question arises whether this board being a public
board created by the Act of the Lewislature and acting in an official
capacity in defending against a mandamus proceeding is liable for
the payment of costs, either as individuals or as a board.
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The Supreme Court of Illinois, in pssing upon this question in
the case of Lyons vs. Highway Commissioners, 38 Ill., 347,, held
that in mandamus proceedings against a public board the costs
should be taxed against them in their official capacity and not as
individual§-.

To the same effect are the cases of People vs. Madison

County, 125 Ill., 334; Oran Highway Commissioners vs. Hoblet, 19
Ill. App., 259.
Section 8 of the law creating the present State Medical Board,
Acts 1907, page 226, provides:
"The funds realized, from the aforesaid fees (referring to the
fees paid the Board by applicants for license to practice medicink
in this State) shall be applied, first, to the payment of the necessary
<xpenses of the Board of Examiners: any remaining funds shall
be applied by the order of the Board to compensating members of
the Board in proportion to their labors."
We see from the terms of the Medical Act that this is the only
source of revenue of the Board and the only property officially
coming into the hands -of the Board. The Legislature has placed
no limitation upon the expenditure of this fund beyond limiting it
to the necessary expenses of the Board of Examiners and the question arises whether this term is broad enough to include the payment of costs necessarily incurred in defending proceedings of this
character against the Board.
In the case of Babbitt vs. Selectman of Savoy, 57 Mass., 530, the
Court in constructing a statute which provided that "the town may
raise and expend money for the support of schools and for all
necessary expenses arising in the town," held that the term necessary expenses included the expense of a suit against the agents or
servants of the town in which its interests were directly involved.
We therefore conclude that the State Medical Board in mandamus proceedings, where the Board is cast in the suit and costs
awarded against it by the Court, is liable for the payment of said
costs as an official board and the fund provided by Section 8 would
be subject to the payment of such costs. However, the individual
members of the Board are not liable for the payment of such costs
and no legal levy can be made agiinst the individual property of
any member of the Board to satisfy the payment of costs of any
proceding by or against the Board in an official capacity. The
Board, in defending mandamus proceedings, is acting officially and
not as individuals and is only liable as an official board, as the proceedings brought in these cases are to compel a performance of
an official duty and not a private one. Hence. nnder no just rule
could the Board be held liable as individuals.
Yours truly,

C. A.

LEDDY.

Assistant Attorney Generql.
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BOOKS AND RECORDS OF SURVEYOR'S OFFICE, TRANSCRIBING OF, ETC.
Old book or record of field notes of county surveyor, when transcribed and
certified to by Commissioner of General Land Office as to its correctness,
becomes a permanent record of the surveyor's office; but there is no
provision of the general law authorizing or permitting same to be used
as evidence.
ATTORNEY GENERAL'S DEPARTMENT.
AuSTIN, TEXAS, July 20, 1909.
Judge Ernest Herring, County Judge, Aspermont, Texas.
DEAR SIR: On June 20, 1909, you addressed a letter to this Department asking for our opinion on the law as applicable to certain
stated facts recited therein. We mailed you a card at- the time,
stating that the matter would receive attention later.
Your letter refers to a re-survey of Blocks D and F of the H. &
T. C. R. R. Co. in Stonewall County by George N. Williams, State
Surveyor, which you say was made by him several years ago and in
which you also state that he made two copies of field notes of said
work, one of which he filed in the Land Office at Austin and the
other he filed with the County Surveyor of Stonewall County; that
this work contained the field notes of corrected surveys for said
sections of land; that the field notes as filed with your surveyor have
been recorded in a book which-has become worn and torn in parts,
although all of it is still readable and intact and that the surveyor
of your county desires your commissioners court to have said old
book transcribed. You ask two questions:
1. Will said old book of field notes when certified to as to

its correctness by the Commissioner of the Geenral Land Office be-

come a record of the Surveyor's Office of Stonewall County within
the meaning of the statute as to such.records?
2. Will said oid book when so certified to by the Commissioner of the General Land Office be such a record as can be legally
transcribed within the purview of the statute authorizing surveyors'
records to be transcribed ?
Answering these questions in the order in which they are propounded, will say that such old book when properly certified to by
the Commissioner of the General Land Office will become a record
of the Stonewall County Surveyor's Office within the meaning of
the statute. and in this connection I call your attention to an Act
passed by the Legislature in the year 1887 providing for the correction of surveys, and especially to Section 3 thereof, which reads as
follows:
"The Commissioner of the General Land Office may have any
lands belonging to the common school, University or asylum funds
ternating therewith, surveyed or resurveyed and field notes or
or other lands in which the State may be interested, or lands alcorrected field notes of same returned to his office by any surveyor appointed under this Act, which field notes shall have the
same force and ecect as if made by the county or district surveyor
of the county or district in which said land lies, and upon the
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adoption and approval of said field notes by the Commissioner of
the General Land Office, he shall forward to the surveyor of the
county or district in which said land lies certified copies of said
field notes, which thereafter shall be a part of the records of said
(See Acts of 1887, page 107.)
surveyor's office."
This seems to settle the first question and it seems from the
above that there can be no doubt but that when the Commissioner
of the General Land Office shall have adopted and approved said
field notes and shall have forwarded them to your surveyor, that
such certified copies may be placed of record and become a permanent legal record of your surveyor's office.
2.
Article 4105 of the Revised Civil Statutes auihorizes the
transcribing of surveyors' records, but does not provide that such
transcribed records shall have the same force and effect as the original. The last named Article was passed by the Legislature in the
year 1871 as Chapter 24 of the Acts of said Legislature and approved November 6th of that year. Chapter 23 of the Acts of
1871 is as follows:
"Be it -enacted by the Legislature of the State of Tex,, thn1
the county surveyor of Dallas County be and he is hereby authorized and required to transcribe the records contained in books C,
D and P of his office into one or more well bound books, which
said records, so transcribed and their correctness certified to b
the presiding justice of the County of Dallas shall have the same
force and effect as the original records from which they shall be
transcribed."
This is a special Act of the same Legislature that passed thgeneral law as Chapter 24 and brought down into the statutes qArticle No. 4105.
Now the question arises as to why the Legislature of 1871
should on November 1st pass a special statute for the relief of
Dallas County, authorizing and requiring the surveyor of said
county to transcribe the records contained in books C. D and P
and declaring that when so transcribed that they shall have the
same force and effect as the original records from which they should
be transcribed if the general statute passed at the same session of

the Legislature providing for the transcribing of surveyors' records was a sufficient relief for said county? In other words, this
special statute affecting Dallas County only provides that the transcribed records shall have the same force and effect as the original.
while the general statute does not so provide.
Also Chapter 25, page 18 of the Laws of 1871, referring to the
transcribing of the records of San Saba County, and approved November 6th of that year, especially provides that when said reeords shall have been transcribed that they shall have the same
force and effect as the original and that they shall be receiveq in
evidence on the trial of all causes in the courts of this State the
same as the original records.
Article 2319 of the Revised Statutes provides:
"Where a county has been heretofore, cr may hereafter he cr&ated out of the territory of any oiganized county, and the records
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of deeds and other instruments required or permitted by law to be
recorded, relating to lands or other property in such new county
have been transcribed and placed on record in such new county,
in accord ance with law, certified copies of such transcribed records
in the new county may be admitted in evidence with like effect as
certified copies of the original records."
Article 2320 of the Revised Statutes provides:
"Transcribed records for new counties or for newly attached territory, as provided for by law, when properly verified and certifled shall have all the force and effect in judicial proceedings in
courts of this State as the original records."
Chapter 1 of Title 95 of the Revised Civil Statutes covers the
transcribing of old records and provides that "when the records
or indexes of any county have become or may become defaced, worn,
or in any condition endangering their preservation in a safe and
legible form, to procure a good and well-bound book or books, as
the case may be, and require the county clerk to transcribe, or
have transcribed by a sworn deputy, the records contained in such
book or books. in a plain, legille hand, and with scme 0oandard ink
of a permanent black color, and that the book or books so transcribed shall conform in all respects to the original record a, indexed and the designation of such transcribed book or books,
whether by letter or number, shall not be changed from the original, and that when carefully compared with the original record
and the correctness thereof certified to, as required by the provisions of said Chapter, that the said transcribed records shall have
the same force and effect as the original record, but Article 4589,
which is a part of this Chapter, specially provides that this Act
shall not apply to the records of the surveyors' office. So it seems
that by a study of the history of the recording acts of this State
that the Legislatures of the State of Texas have made a studied effort to provide for the perpetuation of all the records of the State
and of the counties therein, but notwithstanding this fact, they have
failed to provide that surveyors' records when transcribed shall
have the same force and effect as the originals, and whether this
was by design or an oversight, I will not attempt to say. I know of
.1no good reason, legal or otherwise, why that a surveyor's record
hecoming old and worn out could not be transcribed and the transcribed record, when properly compared with the old and certified
to by the one doing the transcribing, should not be used as evidence.
as provided by the statutes of this State for other records, yet it is
a strange fact nevertheless that the Legislature of this State has
never provided for such an emergency.
I will suggest, however, that it would be better to have the Commissioner of the General Land Office send your surveyor direct
from his office copies of the corrected field notes of the surveys
under discussion and. that from these a record shall.be made up,
being an original surveyor's record. This would cost probably a
little more than to have your old book certified to and then transcribed, as suggested by your surveyor.
I do. not desire it to be understood that this Department holds
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herein that a transcribed surveyor 's record can not be used as evidence in the courts of this State, but I am simply calling your attention to the fact that from a sudy of the history of legislation
in connecion with the recording acts, that the Legislature of this
State has at no time provided for such an emergency, and what.
the courts would hold if the matter was presented to them direct
when called upon to rule upon the admissibility of record testimony from such transcribed records, I will not pretend to say.
Yours truly,
L. A. DALE,
Assistant Attorney General.

DISTRICT JUDGES-EXCHANGE OF DISTRICTS.
Governor is without authority to direct an exchange of districts by district
judges.

ATTORNEY GENERAL'S DEPARTMENT.

AuSTIN, TEXAS, July 30, 1909.

Gov. T. l. Campbell, Capitol.
.DEAR SIR: You have referred to this Department a letter from
Jno. B. Howard, Esq., of Stanton, Texas, of date July 15, 1909, to
which is attached a copy of a letter to him from Judge James L.
Shepherd of Fort Worth, Texas, dated July 13, 1909, and have asked
our opinion upon the questions therein presented. From said letter
it appears that Judge Shepherd, as District Judge of the district, in
which Martin County is situated, granted an injunction restraining
certain parties from using the grass of certain land in Martin County;
that after service upon him of the writ of injunction, one of the defendants so enjoined ejected plaintiff's cattle from said land and
now has men guarding the place with Winchester rifles; that attorneys for the plaintiff at whose instance the writ of injunction
issued, are desirous of having an inquiry into the facts with a view
to punishment of said defendant as for contempt for violating said
injunction; that Judge Shepherd is in Fort Worth where he is neeessarily detained for medical treatment, by reason of which fact he
can not hear such contempt proceedings; and that Judge S. J. Isaacs,
the presiding judge of an adjoining district, is willing to go to
Martin County and there act for Judge Shepherd in the premises
if he can legally do so.
Mr. Howard asks that if you can legally do so you request or
order some judge to exchange with Judge Shepherd and hold an inquiry into said matter upon proceedings as for contempt.
.I understand that all the courts in both districts are in vacation.
In reply to your questions I beg to say:
First: Revised Statutes Article 3011 provides that "disobedience
of injunction may be punished by the court or judge in term time or
in vacation as a contempt."
Articles 3012 and 3014 provide the
procedure and Article 3013 prescribes the punishment in such cases.
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Under these statutory provisions the power and authority of the
regular district judge to deal with the situation, even in vacation, is
manifest.
Second: Section 11 of Article 5 of the Constitution of Texas contains the following provisions:
"No judge shall sit in any case wherein he may be interested, or
when either of the parties may be connected with him, either by
affinity or consanguinity within such a degree as may be prescribed
by law, or where he shall have been counsel in the case.

* * *

When

a judge or the district court is disqualified by any of the causes above
stated, the parties may, by consent, appoint a proper person to try
said case; or upon their failing to do so, a competent person may be
appointed to try the same in the county where it is pending, in such
manner as may be prescribed by law. And the district judges may
exchange districts, or hold courts for each other when they may deem
it expedient and shall do so when required by law."
Revised Statutes, Article 1108, is as follows:
"Any judge of a district court may hold court for or with any
other district judge and the judges of the several district courts may
exchange di'4ricts whenever they may deem it expedient to do so."
The inquiry here arises: if, during vacation, and while Judge
Shepherd remains in Fort Worth for medical treatment, and at his
request, Judge Isaacks shall go to Martin County to act for him in
said matter, will that constitute an "exchange" of districts or be
holding court for each other within the meaning of the foregoing
constitutional and statutory provisions?
I am of the opinion that this inquiry should be answered affirmatively, and that such action by Judge Isaacks would be legal.
Third: Revised Statutes Article 1069, as amended in 1897, is as
follows:
"Whenever any case or cases, civil or criminal, are pending in
which the district judge is disqualified, from trying the same, no
change of venue shall be made necessary thereby; buL the judge presiding shall immediately notify that fact to the Governor, whereupon the Governor shall designate some district judge in an adjoinin, district to exchange and try such case or cases, and the Governor
shall also notify both of said judges of such order, and it shall be
the duty of said district judges to exchange districts for the purpose
of disposing of such case or cases, and in case of sickness or .othetr
reasons rendering it impossible to exchange, then the parties or their
counsel shall have the right to select or agree upon an attorney of
the court for the trial thereof."
In the case of Burrell Oates vs. State of Texas our Court of Criminal Appeals, upon motion for rehearing, recently denied the authority of the Governor to appoint a special judge to try a criminal case
in which the regular district judge was disqualified, holding said
Article 1069 not repugnant to the above quoted constitutional provisions. That decision of the court was contrary to my opinion of
May 29. 1907, addressed to you, to which, with due respect to said
Honorable Court, I still adhere.
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But, assuming that said decision is correct and must be observed
and followed, I cannot End in any constitutional or statutory provision, or in the decision of the Court in the Oates case, anything to
authorize or empower the Governor to direct district judges to exchange districts except in cases where one of the judges is disqualifled; and upon that feature I beg to here reiterate what I said in my
above mentioned opinion to you.
In other words, I am now of the opinion that in the case presented
to you by Mr. Howard, as above stated, you are without authority
to direct Judge Shepherd or any other district judge to make an exchange of districts, or to direct any other district judge to go into
Judge Shepherd's district and in his place and stead take any action
whatever in the premises.
Respectfully,
Wii. E. HAWKINS,
Assistant Attorney General.

CONSTRUCTION OF LAWS-MEDICAL LAW.
Practitioners must have licenses to practice medicine, and a "masseur"
can not legally treat diseases or propose to effect cures by other
means than merely to perform the act of massaging, without procuring license as practitioner.
ATTORNEY

GENERAL'S DEPARTMENT.

AUSTIN, TEXAS. July 21, 1909.
A. McFarland, Esq., Lampasas, Texas.
DEAR SIR: Your letter of the 20th instant requezts of this Department a construction of a portion of Section 10 of the One Board
Medical Act passed by the Thirtieth Legislature, which provides:
"This

Act shall not apply * * * to

masseurs

in

their

particular

sphere of labor who publicly represent themselves as such."
Under the rules of this Department we are restricted in giving official opinions to answering inquiries from public officers concerning
the proper discharge of their oficial duties; but in this case, as you
are associated with the county attorney in the prosecution involving
the question upon which you seek information, it will be treated as
coming from that official.

This provision must be construed in connection with those provis-

ions of the act which define the practice of medicine. Section 13 of
said Act provides:
"Any person shall be regarded as practicing medicine within the
meaning of this Act:
"(1) Who shall publicly profess to be a physician or a surgeon
and shall treat or offer to treat any disease or dicorder, mental or
physical, or any physical deformity or injury by any system or
method or to effect cures thereof.
" (2) Or who shall treat or offer to treat any disease or disorder,
mental or physical, or any physical deformity or injury by any sys.
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tem or method or to effect cures thereof and charge therefor, directly
or indirectly, money or other compenvation."
A "masseur" within the meaning of this Act is one who performs
massage, and massage is defined to be rubbing or kneading of the
body. In view of the broad definition of what constitutes the practice of medicine, it is clear that in exempting "masseurs" from the
operation of the Act, it was only intended to exempt them from the
compliance with the terms of the Medical Act so far as they keep
strictly within their own sphere of labor-that is, to perform massage, and it was not intended by this exemption to permit them to
treat or offer to treat any disease or disorder, and charge compensalion therefor, even though their method of treatment is by massaging the body; and whenever any "masseur" treats or offers to treat
any disease or disorder of any kind and charges therefor, he would
be subject to criminal prosecution, unless he had prior thereto had
license duly issued to him authorizing him to practice medicine.
Merely because no drugs or medicines are used by such person in treating diseases, nevertheless they are practicing medicine within the
maning of this Act.
The Court of Criminal Appeals in the case of Ex parte Ira Collins,
appealed from El Paso County, in an opinion rendered June 19th,
in construing the meaning of the word medicine uses this language:
"The term medicine # # # means the art of healing by whatever
scientific or supposedly scientific method may be used. It means the
art of performing cures or alleviating diseases and remedying, as
far as possible. results of violence and accidents. It further means
something which is supposed to possess or some method which is suppo ed to possess curative power."
The construction that such parties are not entitled to treat disease
by virtue of this exemption, is strengthened by reference to the
Medical Act where we find that osteopaths are not exempt from its
provisions, and yet their particular system of treatment is by kneading and manipulating the body. The definition of the practice of
medicine in this Act is comprehensive and includes any and all systems and methods of practice whereby any party treats or offers to
treat any character of disease or disorder, and the exemption with
reference to "masseurs" was only intended to permit them to perform the act of massaging strictly as a "masseur" and whenever
by massage they treat for disease, they are not "strictly within their
sphere of labor," but are engaged in the practice of medicine and
liable to criminal prosecution for failing to comply with the terms
of this act.
Yours very truly,

C. A.

LEDDY,

Assistant Attorney General.
CONSTRUCTION OF LAWS-APPROPRIATION FOR ENFORCEMENT OF ALL LAWS.
Comptroller is authorized to draw warrants against said appropriation on

vouchers approved by Attorney General without the approval of the
Governor. .
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ATTORNEY GENERAL'S DEPARTMENT.

AuSTIN, TEXAS, July 27, 1909.
Hon. J. W. Stephens, Comptroller of Public Accounets, Capitol.
Sim: In reply to your oral inquiry of this date as to the proper
construction of S. B. 18, an Act entitled:
"An Act making an appropriation for the enforcing of any and
all laws of the State of Texas, and for the purpose of paying any and
all neces-ary expenses in bringing and prosecuting or paying expenses in prosecuting same, providing the manner of expending such
appropriation, and declaring an emergency, approved April 20th,
1909."
I beg to say that in my opinion you are authorized to draw warrants against said appropriation on vouchers approved by the Attorney General but not having endorsed thereon the approval of the
Governor. In other words, I do not think that this Act contemplates
that vouchers for expenditures out of said appropriation shall bear
the Governot's approval.
It is true that the Act specifically declares that the expenditures
out of said appropriation shall be "under the direction of the Attorney General by and with the approval of the Governor," and such
provision clearly and expressly negatives the idea that any portion

of such appropriation shall be expended without the Governor's approval; but said Act also expressly provides that paymdnts out of
said appropriation are to be made "upon warrants drawn upon the
Comptroller of Public Accounts on vouchers approved by the Attorney Gengral," and this declaration in and of itself, and especially
when taken in conjunction with the above quoted provision authorizing the Attorney General and Governor to jointly incur expenses
under said Act, indicates clearly the legislative intention that it
shall not be necessary for the Governor to actually endorse voucher,
in pryment of expenses so incurred.

I am of the opinion that the approval by the Attorney General of
such vouchers affords sufficient assurance to you that the expenditure thereby shown is by the direction of the Attorney General and
has received the approval of the Governor.
Truly yours,

Wm. E. HAWKTNS,
Assistant, Attorney General.

VITAL AND MORTUARY STATISTICS-BOARD OF HEALTH.
There is no provision in the law authorizing appointment of local registrars
of vital and mortuary statistics, nor would the Board of Health have
authority to require the county clerk to appoint, nor does the law
authorize the county clerk to appoint a deputy whose duty would be
conhned solely to making report of vital and mortuary statistics. The
Board of Health his no authority to require the various counties to pay
to a local registrar a fee for every birth and death registered.
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ATTORNEY GENERAL's DEPARTMENT.

AUSTIN, TELS, August 2, 1909.
Hon. W. 1. Brumby, State Health Officer, Capitol.
DEAR SIR: We have your letter of the 30th ultimo in which you
refer to Chapter 135 of the General Laws of 1903 which makes it the
duly of all physicians, surgeons and accoucheurs attending the birth
of a child to report the same, with certain other facts, in connection therewith, to the clerk of the county court; and makes it the
duty of all physicians, surgeons and accoucheurs and coroners cognizant of the death to report the same, with certain facts, to said

clerk; and requiring the clerk to make a record of these facts and to

make monthly reports thereof to the State Department of Public
Health; and providing fees for the clerk in connection therewith.
You also call attention to sub-division "e" of Section 10 of an
Act of the Thirty-first Legislature known as "a bill to create a
Stato Board of Haelth" which gives the State Board of Health authority to prepare a sanitary code which shall provide rules and regulations governing the manner and method of collecting and reporting all vital and mortuary statistics, including reports of births and
deaths, designating to whom and by whom such reports shall be made
and the form of same.
Tn connection with the two provisions of the law above specified,
you request the opinion of this Department upon the four questions
stated in your letter as follows, to wit:
''(1). Has the clerk of the county court authority to appoint a
deputy or local registrar of vital and mortuary statistics, in as many
local registration districts or precincts in his county as are necessary to efficiently collect these statistics."
' (2). If he has such authority and should refuse to do so, has
this Board authority under the section above quoted in regard to
ojlection of vital and mortuary statistics power to require him
11
to do so?"
" (3). As a part of the method of collecting these staticties can
this Board require the various counties to pay to the local registrar a small fee for each birth and death registered and reported
011 burial permits issued?"

''(4). Can this rule requiring clerks of county courts to appoint local registrars. if legal, be applied only to counties of a cerlain density of population ?"
Answering your first question I beg to advise that there is no
provision in the law authorizing the appointment of local registrars
of vital and mortuary statistics. However, there is provision for the
appointment of deputy county clerks. Such provisions are contained
in Articles 1138 and 1139 of the Revised Statutes, and in Section
12 of Chapter 5 of the General Laws of the first called session of the
Twenty-fifth Legislature, known as the fee bill.
Article 1138 provides that the clerk of the county court shall have
power to appoint one or more deputies. Article 1139 provides that
such deputies thall take the oath of office prescribed in the Constilution, and shall act in the name of their principal and may do and
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perform all such official acts as may be lawfully done and performed
by such clerk in person. Section 12 of the fee bill provides "that
whenever any officer named in Section 10 of said bill, (Section 10
names county clerks), shall require the service of deputies or assislants in the performance of his duties, he shall apply to the county
judge * I * for authority to appoint same, and the county judge
shall issue an order authorizing the appointment of such number of
deputies or aesistants as in his opinion may lie necessary for the efficient performance of the duties of said officer. The official applying
for the appointment of a deputy * * I or deputies - I * shall make
affidavit that they are necessary for the efficiency of the public service, and the county judge may require in addition a statement showing the needs of such deputies or assistants

*

* * ."

Said article provides a maximum salary for the deputies to be
appointed, and further provides: "The amount of compensation allowed shall be paid out of the fees of office to which said deputies
or assistants may be appointed and shall not be included in estimating the maximum salaries of officers named in Section 10 of this, Act."
From the provisions above quoted it is apparent that the county
clerk may appoint deputies only after he has obtained the order of
the county judge authorizing such appointment. The nunmber of deputies which may be appointed rests in the discretioii of the clerk
and the county judge. . Both these officers must act in appointing
deputy clerks. The clerk must make the application and the county
judge must approve the appointment.
I do not think that the law would authorize the clerk to appoint
deputies whose duties would be confined solely to making report of
vital and morv:ary statistics. A deputy appointed by theaclerk would
he a deputy clerk, with power to perform the duties conferred
upon deputy clerks as per Article 1139 above cited.
Answering your second question: I am of the opinion that the
Board of Health would have no authority to require the clerk to
appoint deputies for the purpose of collecting vital, and mortuary
slatisties. The manner of the appointment of deputy clerks is given
in Section 12 of the fee bill above quoted; and as above stated,
deputies can only be appointed at the suggestion of the clerk with
the approval of the county judge.
Answering your third question: I am of the opinion that the
Board of Health has no authority to require the various counties to
pay to the local registrar a fee for every birth and death registered
and reported and burial permits issued. This authority is no where
expressly given the Board of Health, nor does any act of the Legislature make the collection of vital and mortuary statistics a charge
upon the several counties.
Your fourth question does not require an answer for the reason
that clerks cannot be required to appoint local registrars.
Yours very truly,
R. E. CRAwrORD.
Assistant Attoriwy (leneral.
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CONSTRUCTION OF LAWS-PURE FOOD LAW.
ATTORNEY GENERAL'S DEPARTMENT.
AUSTIN, TEXAS, August 3, 1909.
Dr. J. S. Abbott, Dairy and Food Commissioner, Denton, Texas.
DEAR SIR: We have your letter of the 19th instant, in wihch you
(all the attention of the Department to a former opinion of the
Department given by Mr. Claude Pollard in' a letter addressed to Mr.
E. G. Eberle, Secretary of the Texas Pharmaceutical Association at
Dallas, Texas, in which Mr. Pollard expressed the opinion that a relail druggi-t is not required to state upon the package the amount
of alcohol, morphine, phenacetine, opium, cocaine, heroine, alpha or
beta eucaine, chloroform, cannabis indica, chloral hydrate, or acetanilid, or any derivative or preparation of any such substances contained therein, in medicines he dispenses over the counter, such as
paregoric and Jamacia ginger, where the said medicines are taken,
from a stock bottle properly labeled in reference to the quantity or
proportion of said drugs above mentioned; as well as to another
opinion given by Mr. Pollard also to Mr. Eberle, in which Mr. Pollard, stating the opinion of this Department, held that the provision
of the Pure Food Law required a statement on the label of the quantity or proportion of any alcohol, morphine, etc., does not, apply to
the prescriptions of regularly practicing physicians, filled either by
themselves or by druggists. You say that these opinions are "contrary to the rulings of all the State Commissioners that have verbatim copies of our law which is also a copy of the National Law"
and that you are greatly crippled in the enforcement of the Food
and Drug Law in following them out.
I beg to advise that I have given the matter submitted by you
ciose attention and have reached the conclusion that Mr. Pollard's
opinions,. as above stated, are erroneous.
Section 1 of the Pure Food Law provides as follows:
"That no person, firm or corporation shall within this State man-

ufacture for sale or have in his possession with the intent to sell,
offer or expose for sale, or sell or exchange any article of food, drink

or drugs which is adulterated or misbranded within the meaning of
this act *

#

* ."

The language above quoted from Section 1 states the purpose and
scope of the act which is to prevent the manufacture and sale of food.
drinks or drugs which are adulterated or misbranded. The ultimate
object of the act undoubtedly is to protect the consumer against
adulterated drugs and to afford him information of the existence. of
certain named drugs when such durgs enter into the composition of
foods or drugs purchased by him for consumption. The various provisions of the act are merely means to the end that the consumer
be protected from adulterated and misbranded foods and drugs.
Section 2 of the Act deals with adulterated foods and drinks.
Section 3 of the Act deals with misbranded drugs and foods. The
first paragraph of Section 3 applies the prohibition of the law
against misbranding foods and drugs to misstating the compoition or
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the ingredients or substances contained in foods and drugs upon any
statement, design or device placed upon them.
The second provision contained in Section 2 is as follows:
"That for the purposes of this act an article shall also be deemed
to be misbranded:
(a) In the case of drugs: (1) If it be an imitation of or offered
for sale under the name of another article: (2) if the contents of the
package as originally put up shall have been removed, in whole or
in part, and other contents shall have been placed in such package,
or if the package fail to bear a statement on the label of the quantity
or proportion of any ale6hol, morphine, phenacetine, opium, cocaine,
heroine, alpha, or beta ucaine, chloroform, cannabis indica, chloral
hydrate, or. aeetanilid, or any derivative or preparation of any such
substance contained thei-ein."'
The question is, what is the meanling of the word "package" in
the language "or if the pacakge fail to bear a statement on the
The
label of the quantity or proportion of any alcohol, etc.?"
word "package'" has been variously defined in decisions construing
statutes and contracts. In the various cases the courts have given it
the meaning indicated by the context. None of the authorities thai
I have examined would throw any light upon the meaning of the
word as used in the connection in which it is used in the above quoted
provision of the Pure Food Law. It is, however, a fundamental rule
of construction that in arriving at the meaning of a statute the purpose and .scope of the statute should be taken into view, and that
construction given it which will conform it to such purpose and
scope. If we give the word "package" the meaning given it by Mr.
Pollard, then it seems to me that this provision of the Pure Food
and Drug Law would fall short of the obvious purpose of the Legislature in enacting it. The druggist would then be able to put .hi!
driugs in stock 1 ttles and out of sight of the public and supply his
cutomers from these stock bottles and no protection be afforded
such customers purchasing at retail, where the evident purpose of the
law is Ihat the purchaser at retail should have information as to the
proportion of alcohol, morphine and other drugs unmod in the artitSeeiion 1
cles purchased by him. The language above quoted from
indicates the purpose of the Loislature to prevent the adulteratio
or misbranding of any article of food, drink or drugs. In order 10 (14)
this we must hold that the word "paekage" in the connection now
considered would include any parcel, bottle or container containin2
any drug or drug compound sold by the druggist to his custoimer
or kept in stock for the purpose of being sold, containing any of I hw
drugs mentioned.
We always hesitate before overruling a previous opinion of the
Department. but when we reach the conclusion that such an opinion
does not properly express the law, it is our duty in every such case
to withdraw the former opinion, and this we do in this instance.
Yours very truly.

R. E.

CRAWFORD.

Assistant Attorney General.
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CORPORATIONS-STOCK

OF.

A share of stock of a corporation can not be divided into different parts
and sold to different individuals. ATTORNEY GENERAL'S DEPARTMENT.
AuSTIN, TEXAS,

August 3, 1909.

Hon. Tihos. B. Love. Commissioner of Insurance and Banking, Capitol.
h:.\n
by this
"Can
sold in
of $100

SiR: Your letter of the 2nd instant submits for a ruling
Department the following question:
shares of stock of a life insurance company be divided and
lesser parts? That is to say, can one share of the par value
be split up and sold in say five parts to five different indi-

vi(duals?"
We answer the above question in the negative. Corporations are
retures of the statutes, having only such powers sis are expressly
giveni them by the law which brings them into existence. Article
643 of the Revi-ed Statutes prescribes that all charters of private corparations must set forth, among other things, "the amount of its
eapital stock, if any, and the number of shares into which it is divided.'' It appears from this provision that the charter of every corporation must specify the number of shares into which the capital

,lock is to be divided: and there is no provision of the statutes which
Lives a corporation the power, after incorporating, to divide its capital stock into ainy greater number of shares than that specified in

the charter. In the very nature of things this provision of the
charter is a limitation upon the power of the corporation to divide

its capital stock into any greater number of shares. If a corporation
can divide a share of its capital stock into five parts and make five
shares by selling them to five different persons, then it would necessarily follow that there could be no limit to its power to divide such
a share into any number of parts it might see fit, in the face of
the provision of its charter which specifically provides the number
of shares. into which the capital stock. is divided. The effect of dividing a single share of stock necessarily means the creation by the
(orporation of other shares of stock, even though they are called
fractional portions of a single share, because if such division was
made and was sold to different purchasers the ownership of such
port ion of a share would clothe the purchaser with all the rights
and liabilities of a stockholder in the corporation in proportion to
Slie amount of stock held by him.
Iy the provisions of Article 643 R. S., the value of

eah share of

toek is fixed by the Iorms of the charter in requiring the amount of
the "aplaf stock and Ihe nuibor of shares into it is divided to be set
f'fIh. To hold tihal a 'olporation has the power to divide a share of
siock into any nbmr of shares would permit Ihem to fix iot; only
a dfiffervinit 1num11iber of slia's than. that specified in ie charter, but
vali' on i he shares fnorn thli0t
woilthl permit ihem to fix a diffey
sef foril h in the chn'ter.
Or(dianril %ywhere a stoelhol(ler sells his shares of stock to an.
an11..
ld i Ia 'o'oriot iolu lil.s to
111(s'e
' hnri
1 nioti th1eir n''gistori,
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an action is liable for damages against the corporation for conversion of stock. This principal was sought to be applied in a suit
brought by one Hagle against the Western Stovd Company in the
Circuit Court, of Missouri, in which he alleged that he acquired a
two-thirds interest in a share of stock in the defendant company by
purchase from the administrator of a deceased shareholder. His
suit was for damages against said corportion for refusing to issue
him a certificate for two-thirds portion of said share of stock, and
for refusing to recognize him as a stockholder in the company and to
pay him dividends and for converting the stock to the defendant's
own use. The United States Circuit Court of Appeals, in passing
upon said case upon appeal, used this language:
"We know no principle of law, common or statute, which compels a corporation to transfer upon its books; a fractional interest
in a single one of its shares, or to pay a dividend to such a person or
to recognize him as a stockholder in any way."
Iaale vs. Western Stove Company, 29 Mo. App., 4S6.
That a corporation is bound by the provisions of its charter with
reference to the limitation as to the number and value of its shares
see Sthrges vs. Stetson. 1 Biss (U. S.), 246.
With respect to the ownership of a fractional portion of a share
of stock in a corporation the rule in England is the same as in the
Vnited States. Barton vs. London R1. R. Co., 24 Q. B. Div.,*77.
It is plain there is no such thing as the fractional- ownership in
a single share of stock. Where two or more parties own a single
share of stock they hold the same jointly and their interest is not
subjeet to division.
Yours very truly,

C. A. LEDDY,
Assistant Attorney General.

CONSTRUCTION OF LAWS-APPROPRIATION FOR THE
DEAF AND DUMB INSTITUTE.
ATTORNEY

(1E-NERAL'S

DEPARTMENT.

AUSTIN, TEx.s. August 30, 1909.
Mr. J. Hf. W. Williams. Supl. Deaf and Dumb Instileie, Austin,
Texas.
Si: In reply to your inquiry of this dato, I beg to say that inl
my opinion the third paragraph on page 517 of the eneral Appropriation Act passed by the Second Called Session of the Thirty
first Logislaitnr authorizes the expenditures, during the yoar ending
August 31, 1911, of any portion of t he approprialion *960 made by
said act for "salaries of two traind nurses, with i hoard, at $480
ani." which may remain inexpionled at Ihe close of Ile fiseal year
which will end with Augiist 31, 1910.
Sa id third paragraph is a follows:
1s
"Provided, t hat any portion of appropriations mado herein for the
year ' auling Aiugiist. 11. 1910, for un1inileiliiee an11 support, bud
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erecting, remodeling or equipment, for -repairs of buildings or for
any institution of this State for which appropriations have been
made herein which remain unexpended at the end of said fiscal year.
shall be available and may be used for the year ending August 31.
1911.1"
Respectfully,
Wit. E. HAWKINS,
Assistant Attorney General.

JUSTICES OF PEACE-JUSTICE PRECINCTS,-METHOD
OF DETERMINING POPULATION OF, ETC.
Justice precinct is entitled to elect two justices of the peace only when
said precinct contains a city of 10,000 population. Method of determining
population is by last preceding United States census.
ATTORNEY GENERAL'S DEPARTMENT.
AUSTIN, TEXAS, September 7, 1909.

Mr. T. T. Webb. Justice of the Peace, McKinney, Texas.
DEAR SIR: Your letter of the 3rd instant submits the following
question to this Department for a ruling:
"Will justice precincts containing a city that has attained to the
8000 population since the last United States census (1900) have
elected in them two justices of the peace at the November election

1910 ?"
Article 5. Section 1S, of the Constitution contains the following
provision:
"In each such precinct (justice) there shall be elected at each offi-

cial election one justice of the peace and one constable, each of whoY
shall hold his office for two years and until his successor shall be
elected and qualified, provided that in any precinct in which there
may be a city of eight thousand or more inhabitants there shall be
elected two justices of the peace."
Tn 1876 the Legislature enacted a statute virtually in the language
of the Constitution. which provides:
"'Where in any justice precinct there may be a city of eight thousand or more inhabitants there shall be elected two hustices of the
peace."
It will be observed that neither in the constitutional provision nor

in the statute enacted thereunder has the Legislature- provided any
method of enumeration to determine- the population of cities in order
for them to avail thenselves of the privilege of having two justices
of the peace when they shall contain a city of eight thousand inhabitants, nor has the Legislature passed any general statute authorizing an official census by a city or any other political subdivision of
the State. There being no method prescribed by the Constitution or
b- statute of fixing the population, it is necessarily implied that it
should be fixed by some official enumeration. The only official enum-
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eration fixed by law at the time of the adoption of the constitutional

provision and statute above quoted was a decennial census provided
for by the laws of the United States.
It is therefore to be presumed that the framers of the Constitution
and that the Legislature intended that the United States census
should be made the test as to whether a precinct is entilted to elect
two justices of the peace, because if it had been the intention to permit a precinct to have the privilege of two justices of the peace as
soon as it had a city within its limits of eight thousand inhabitants,
it would have provided some uniform method of ascertaining that
fact and not leave the same to be determined in a different manner
by different precincts of the State.
Practically the identical question of law here involvel was decided
by the Supreme Court of Texas in the case of Brook vs. Dulaney,
reported in 100 Texas, page 86, in which case the court had under
(onsideration that provision of the Constitution which provides that
one officer shall fill the position of district and county clerk in counties of eight thousand inhabitants or less. This section of the Constitution like the one with reference to justices of the peace does
not mention how the population should be determined and the Suprme Court held that no provision having been made in the Constitution for an official enumeration, the census taken by the United
States Government would control.
You are therefore respectfully advised that a justice precinct is
only entitled to elect two justices of the peace when it contains a
(ity of more than eight thousand inhabitants as shown by the last
official United States census.

Yours very truly,

C. A.

LEDDY,

Assistant Attorney General.

CONSTITUTIONAL CONSTRUCTIQN-CORPORATIONS.
CAPITAL STOCK. OF.
No capital stock of any corporation can legally be issued except for money
paid, labor done or property actually received.
ATTORNEY GENERAL's DEPARTMENT.

AusTIN, TEXs. September 10, 1909.
Hon. Thomas B. Love, Commissioner of Insurance and Banking,
Capitol.
SiR: You have transmitted to this Department a letter of 7th
instant addressed to you by Mr. John D. Mayfield, Secretary of Texas
Life Insurance Company, and the literature therein mentioned, same
being (1) a prospectus for ,sale of an authorized increase from one
hundred thousand dollars to two million dollars in the capital stock
of said company, (2) a form of subscription to such capital stock,
(3)

a form of promissory note to be given in payment for such
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capital stock and (4) a form of receipt for first payment upon such
stock, and you have requested our opinion as to'the legality of the
plan of selling stock shown by said letter and printed literature.
It is impracticable to set out here said printed matter in full but
I make the following excerpts therefrom:
Said prospectus declares:
"Stock will not be issued until all notes are paid in full."
Said form of stock subscription embodies the following paragraph:
"A majority of the present board of directors and a majority of
every board of directors which may hereafter be elected, prior to the
time when the stock and subscribed surplus herein provided for shall
have been paid, are hereby vested with full power to vote any and
all equities I may have in said company, or on any and all subjects which may come before said company, until this stock and
subscribed surplus shall have been paid in full. They shall in every
matter act irrevocably as my attorneys in fact."
It thus appears that under said plan a very large amount of treasury stocl of said corporation is to be sold with the understanding
that while no stock is to be actually issued until paid for in full, it
is to be voted and treated as stock of the company prior to such payment and while perhaps nothing more than the first intsallment
payment for such stock shall have been made.
Section 6 of Article 12 of the Constitution of Texas declares:
"No corporation shall issue stock or bonds except for money paid,
labor done, or property actually received *

*

* ."

Section 1 of Chapter 166 of the General Laws of the Thirtieth
Legislature provides:
"The stockholders of all private corporations created for profit
with an authorized capital stock under the provisions, of Chapter
2, Title 21. Revised Statutes of the State, shall be required in good
faith to subscribe the full amount of its authorized capital stock.
and to pay fifty per cent thereof before said corporation shall be
chartered: and whenever the stockholders of any such company shall
furnish satisfactory evidence to the Secretary of State that the full
amount of the authorized capital stock has in good faith been subseribed, and fifty per cent thereof, paid in cash, or its equivalent
in other property or labor done, the product of which shall be to
the company of the actual value at which it was taken, or property
actually received, it shall be the duty of said officer, on payment
of office fees and franchise tax due, to receive, file and record the
charter of such company in his office, and to give his certificate
showing the record thereof. Satisfactory evidence above mentioned
shall eonsist of the affidavit of those who executed the charter stating
therein (1) the name, residence and postoffice address of each subscriber to the capital stock of such company; (2) the amount subscribed by each and the amount paid by each; (3) the cash value
of any property received, giving its description, location, and from
whom and the price at which it was received: (4) the amount,
character and value of labor done, from whom and price at which it
was received."
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While it is true that this last quoted statute is by its terms restricted to corporations created for profit with an authorized capital
stock under the provisions of Chapter 2, Title 21, same being the
general incorporation law, and while domestic insurance companies
are generally treated and considered as being incorporated under
insurance laws specially providing for such incorporation, it is also
true that Subdivision 46 of Article 642, which is found embodied in
said Chapter 2, Title 21, provides for the incorporation of life insurance companies.
Said last quoted statutory provisions (Acts of 1907, page 309),
if not directly applicable to life insurance companies, at least indicate the general policy of our laws with regard to fictitious issuance
of capital stock of domestic corporations.
Section 3 of Chapter 183 of the General Laws of the Thirtieth
Legislature (page 342) provides:
"Where any corporation has issued and has outstanding any stocks
or bonds given or issued for any purpose. other than money paid to,
labor done for, or property actually received by the corporation it
shall be the duty of the Attorney General of this State. when convinced that the facts exist which authorize the action to institute
quo warranto or other appropriate judicial proceedings in some court
of competent jurisdiction in Travis County or in any other county
of this State where such corporation may be sued, to have any such
stock can be issued in consideration of promissory notes or other conof this State cancelled, expunged and held for naught."
I think 'it is clear that under our State Constitution and laws
no capital stock of any corporation can legally be actually issued
except for money paid or for labor done or for property actually
received by the corporation: or. in other words that no such capital
stock can be issued in consideration of promissory notes or other contracts or agreements to pay for such stock.
And I am of the opinion that in so far as the plan outlined in
said printed literature contemplates that capital stock of said eorporation shall be voted by any one or treated by the corporation as
valid capital stock of such corporation, such plan is at least to that
extent illeaal and repugnant to the spirit and effect of said constitutional provisions.
Said form of stock subscription recites:
"The par value of each share is one hundred dollars ($100):
and I, we, or either of us agree and promise to pay to the order
of said company at its offices in Waco, Texas, the sum of two hundred and fifty dollars ($250) per share; one hundred dollars per
share of said amount to go to the credit of the capital stock account,
and one hundred and fifty dollars per share of said amount, less
necessary expenses, to be placed in the surplus of said company."
It will be observed- that said stock subscription form does not
specifically enumerate or indicate what such "neecssary expenses,"
are to be: the natural inference being however that such expenses
are to be reasonable only.
However said letter from Mr. Mayfield to you says:
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"We are placing this stock at $250 per share, the par value of
which is $100. We are paying general agents $40 per share for
placing this stock, out of which they pay soliciting agents from
$25 to $30 per share."
It will be observed that in none of said printed literature is
there any intimation that such excessive commissions are to be paid
for the sale of such capital stock.
Our statute plainly prohibits insurance companies from conducting their business in a fraudulent manner. (Chapter 108, Section
59, Subdivision 11, General Laws of 1909, page 212). Whether an
insurance company is or is not conducting its business fraudulently
is perhaps a question of fact; but it seems to me that under the
vircumstances above set forth the plan of operation in the sale of
such stock by said company, as above disclosed, would probably, if
not unquestionably, involve fraud in the management of its busi110s9.

It is hard to believe that any investor would subscribe for such
stock if he knew that such enormous commissions were being paid
for the sale thereof and that such excessive commissions were to be
diverted from the surplus of the company.
UpoA the whole I am constrained to believe that said plan of selling capital stock is in its material features in contravention of the
Constitution and laws of this State and such as should not receive
your sanction.
Respectfully,

W-m. E.

HAWKINS,

Acting Attorney General.

('WNTY

'I SCHOOL LANDR-COMMISSIONEHR
LEASE AND GIVE OPTION.

COU2RT MAY

Where commissioners court leases county's school land for a term of years.
giving option to lessee to purchase at expiration of lease, such contract
of lease and option is binding on commissioners court except for fraud.
ATTORNEY GENERAL'S DEPART11ENT.
AuSTIN, TEXAS, September 15, 1909.
Ilon. E. R. Yellott, County Judge Borden County, Gail, Texas.
1)EAR SIR: Your favor of the 11th instant has been received and
enrefully considered by us.
You state:
"Sometime ago the County of Borden leased her school lands for
a term of years. Before the term expired gave a second lease to the
same parties for a term of ten years from the beginning of the first
lease. In that lease the commissioners court gave the parties leasing the preference right to buy the land at the termination of the
lease, providing the county desired to sell at that time and providing
that the lessee would give as much as any one else and that the
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price suited the county. The county commissioners court want to
sell the land as the schools need the interest, and the question is, cn
they do so legally so as to avoid making the county liable to the
lessee for damages? Had the court the legal right to give any one
the prior right to buy at the termination of the lease?"
All the other questions propounded in your letter will rest uponyour second one, to wit:
"Had the court the legal right to give any one the prior right to
buy at the termination of the laese?"
From your statement of the contents of the lease contract it seems
that your commissioners court gave the lessees thereunder an option
to purchase the lands leased by them at the expiration of the leasehold period. An "option" is defined to be a ri-ht acquired by
contract to accept or reject a present offer within a limited or reasonable time in the future.
It is desirable that we keep in mind the distinction between the
"option" or right of choice which one party buys from the other
and the "contract by which the option is acquired." The first is the
option and the last is the contract for the option. A contract for an
option must be sufficiently clear and explicit to be capable of enforcement as a binding agreement on both sides.
Essex vs. Essex, 20 Beav., 442.
Christian. etc. Grocery Co. vs. Bienville Water Supply Co.. 106
Ala., 124.
Estes vs. Furlong, 59 Ill., 29S.
Emmerson vs. Somervel, 166 Mass., 115.
Such contract must also be free from fraud and must comply in
its creation with the statute of frauds, and the contract must not
create a perpetuity.
Where either party to a contract for an option refuses to perform according to agreement the other may go into a court of equity

and ask for specific performance of the contract. The principles
upon which such equitable remedy is granted are the same here as
in other contracts. However, an option to purchase being an integral
part of the lease, it is a substantial part of the whole contract; and
it is not obnoxious to the option if there is a want of mutuality,
and the agreement to pay rent or do other acts will support the
option as well as the right to occupy under the lease and bind the
lessor, notwithstanding the lessee is not bound to purchase. and the
lessor cannot withdraw his offer before the time of acceptance has
expired.
Tilton vs. Sterling Coal Co., 28 Utah, 173: 77 Pe.. 758.
Frank vs. Stratford-Hancock, 67 L. R. A., 5711
In other words, the contract for an option in this instance is your
lease contract, and there must be the essential mutuality in this contract necessary to all binding contracts, so that the lessee will be required to pay Borden County all lease money promised to be paid
in this contract for option. The mutuality does not extend to the
acceptance or rejection by the lessee of the option provided for in
the contract for option.
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And as to whether or not a county is bound by the action of her
commissioners court in giving the lessee of her county school lands
an option to purchase them at the expiration of the lease contract,
the contract being equitable and. free from fraud, would rest, it
seems, upon the general law of contracts, and I know of no reason
why a county should not be bound thereby to the same extent as
would a private individual.
In the case of Ellerd vs. Cox, 114 S. W. Rep., 410, the Court,
through Chief Justice Conner, says:
"Appellees insist that the option was of no force for that Wilson
County was without authority to give it. In view, however, of the
policy of the State as manifested in the Constitution and decisions
giving the actual settler on county school lands an option or preference right to purchase (See Art. 7, Sec. 6, State Constitution and
Baker vs. Dunning, 77 Texas, 28; 13 S. W. Rep., 617) and in the
lease giving a like privilege to lessees of State school fands (Revised Statutes, 1895, Art. 4218n) at least a majority of us are inclined to hold that the conceded power of a county to sell or to
lease includes by implication the power to give its lessees an option
or preference right to purchase, where, as here the option is granted,
as a mere incident to and in furtherence of the lease."
This quslion is not really decided in this opinion, but is left open
f'or the reason that the appellees in that case were not in a position
to question the validity of the Ellerd and Lewis option, as this
could only have been done by Wilson County. The Supreme Court
denied a writ of error in the case just referred to, but in doing so
may riot have given its approval to the quotation made for the reason that it was not neces;ary to decide that question, it not being
property before the court. Yet this may be taken as a strong intimation from the Court of Appeals as to what its holding will be in
ease the queslion is properly before it.
I am of the opinion, therefore, that the commissioners court of
Borden County had the legal right to give to the lessees of their
county school lands a preference right to purchase the lands leased
by them at the expiration of the lease-hold period. This being true,
it is unnecessary to go into the other questions, for if they had a
legal right 10 do as you say they have done, the contract is a legal
and binding one and you can hardly find a purchaser for your lands
who will purchase in violation of the right given to the lessees in
(ylestion.

You ha ve added apostseript as follows:
"If I
nI
at ion of' Ilie commissioners court is held to be legal, then
would the eoumnti y save herself from damnage for breach of contract
b)y sell-n to a party whi iih 11o deed inkes suiljoet to all Ihe rights
As to t1his I will say t hatI if' hI shoull
your lssei he would probhaly ha

Inak' Su1b1jI'et Io all the rights
nvo riglts, tind l %wehold th
lo
i;itenal as dini0iled by youa it volid ol111,
I sic no escape fro
lhe
orv
md (t
(d, the provisionls sit ouut, I hercin,
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CONSTRUCTION OF LAWS-STENOGRAPHERS'

LAW.

Fees of, in what cases collectible, etc.
ATTORNEY GENERAL'S DEPARTMENT.
AuSTIN, TEXAS, September 18, 1909.
Hon. B. T. Pipkin, District Clerk Jefferson County, Beaumont.
Texas.
This Department is in receipt of your favor of the
DEAR SIR:

13th instant, asking for our construction of Sections 10 and 7 of the

stenographers' bill passed by the Thirty-first Legislature. Section
10 provides as follows.
"Hereafter the clerks of all courts having official shorthand reporters as provided for in this Act shall tax as costs in each civil
ease now or hereafter pending in such courts, except suits for the
colection of delinquent taxes, and except suits which are not contested, a stenographer's fee of three dollars, which shall be paid as
other costs in the case, and which shall be paid by said clerk, when
collected, in to the general fund of the county in which said court
sits, except cases in which the district court has not original jurisdiction."

You ask whether or not it is proper for you to tax the stenographer's fee in divorce cases when the defendant files an answer and
waiver and fails to appear further in the case and whether or not
you should tax such fee where judgment has been taken by default
or where the case has been dismissed. The proper construction of
this section as relates to the questions propounded by you depends
upon the meaning of the words "pending" and "contest."
In the case of Clindenin vs. Allen, 4 N. H., 385-386, it is held
that an action is considered pending from the time of its commencement. In the case of Tilden vs., Johnson, 52 Vermont, 628-30, it is
held that the term "pending in court" as used in a statute relative
to causes which exempts from its operation causes then pending in
court means causes on the docket.

In Turner vs. Norris, 35 Me., 112-115, it is held that a suit is
pending until final judgment is rendered. In Wentworth vs. Town
of Farmington, 48 N. H., 207-210, it is held that a petition for
highway as soon as filed with the clerk of the proper court is pending.
From these and many other authorities which I deem it unnecessuQr to eite, I (onel ude that the requirement of said Section ithat Ihe
clerk shall "Iax as cost in ech 'eivil case now or hereaflcr ponding
in such1 eoulrts,"' menIts thai t he shall tax the stonog'rapher's fee of'
$*3.00 ill all u'nses filed'in his ouirt, id thait he shall not awnit fillal
disposition ol sieh
se bw'ore t;Ixinig suh01 fee 'Is eosts t herein, a1l
lint11 ('ol01(IlIIl ly ai sil.t Iiereav,e'r Iisllsissed %l lold fjotlI lit)aa exoI?
tioll to silell 1,'
'e11'1v
Ih eleol
f(1 l si'hi
~ ias vosts,
IlI 0he ease of, IPar1,ks vs. HINfe, 18 Soiutien, 756-759, 100 Alaiimn.
6:4. lrial in Iobeirtson vs. Stav, 10 N, lH, 1W, 5S2, 109 liuiin,
79.
it iS h14d 1110 1, "'eCIiites. mue1,g1nu to 0rive in win iofr l, tIo (oitroverl,
lififvdv~, ejI1i1ld, 4,1111 it) 1;iii.41hirl, ofgill
u c~l
ispIile, l1 ' 11,Il d l 4s 1
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suit or other proceeding. In Pratt vs. Breckenridge, 65 S. W. Rep.,
136, 112 Kentucky, 1, it is held that the word "contest" in Constitutions and statutes is a word of art having a definite meaning. It
is a litigation, it implies a plaintiff and defendant, and a thing in
controversy, and a board or other tribunal which decides such contest is essentially a court.
Mr. Webster gives the following definition of the term "contest":
"To make a subject of dispute, to call in question, to dispute, to
dispute the declared result of an election."
In the case of Breeding vs. Grantland, 33 Southern, 544, 135
Alabama, 497, it is held that a will is contested under the provisions
of Code Section 4298 providing that any person interested in a will
who has not contested the same may after it is admitted to probate
contest its validity in equity by a party in interest by filing in the
court where it is offered for probate allegations in writing that the
will was not duly executed or as to the soundness of mind of the
testator or of any other valid objection thereto.
It seems from the authorities above cited that a cause is contested when an answer has been filed, putting in issue the allegation
of the petition, so one answering under general denial or specially
denying certain allegations in the petition is contesting said suit, and
I am of the opinion that you are required, under the provisions of
Section 10 of said stenographers' bill, to tax as costs a stenographer's fee of $3.00 in each case pending in your court wherein the
cause is contested within the meaning of the word "contest" as defined
herein. Excepting, of course, suits for collection of delinquent
taxes.
Section 7 of said law provides that an appellant has thirty days
after the adjournment of court within which to file statement of
facts and bills of exception, unless the term of court may continue
for more than eight weeks; that when- such term may continue for
more than eight weeks, the appellant is granted thirty days after
the rendition of final judgment within which to file the statement
of facts and bills of exception, unless additional time is granted
by the court.
I am of the opinion that the time given in which to file statement
of facts and bills of exception is allowed by law as a matter of right
and that it is unnecessary to have an order of court entered allowing
appellant such time in which to file his statement of facts and bills
of exception. Such order was required under our previous law
where such statement of facts and bills of exception were filed after
the adjournment of the court for the reason that the additional
time of twenty days was not a matter of right but that request must
he made therefor and that by having an order to that effect entered
on the docket appellant should be granted twenty days after the
adjournment of the term at which such cause was tried to present
and have approved and filed the statement of facts and bills of ex<eption.
There is no such provision in the present law. No order
of court for that purpose seems to be required. Where, however,
appellant fails to file his statement of facts and bills of exception
vitlin the time given him by statute, he may present his appli-
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cation to the trial court asking for additional time in which to prepare and have filed such statement of facts and bills of exception and
for a good cause shown, the trial court may grant the necessary additional time, provided, however, the same shall not be so extended
as to delay the filing of the statement of facts together with the
transcrip of record in the appallate court within the time prescribed
by law.
I am of the opinion, therefore, that the case to which you refer
wherein the appeal has been perfected but the appellant failed to
file the statement, of facts within the time allowed bjr law, that is.
thirty days after the rendition of final judgment, that the court
may grant such additional time as is necessary for the preparation
and filing of the statement of facts and bills of exception on applieation therefor, duly made, showing good cause why they we're
not filed within the time required by law.
Yours truly.
L. A. DALE,
Assistant Attorney General.

STENOGRAPHERS, OFFICIAL.
Must be in attendance in the actual discharge of his duties in reporting
cases or performing other services under the direction of the judge
of the court in order to entitle him to per diem.
Not necessary in appealed cases that statement of facts or transcript in
question and answer form be prepared, finless stenographer requested
to do so by party to cause. Appellant or appellee has right to request
transcript in question'and answer form.

ATTORNEY GENERAT.S DEPARTMENT.
AusTIN, TEXAS, Oct. 20. 1909.
Mr. Phlillo I'. Liraudais. Official Court Repor/ r. EmInantr.
T ras.
DEAR Smt : We have your letter of the 6th instant in which you

request the opinion of this Department upon the following Lquestions as to the proper construction of the provision contained in
Section 8 of the Act of the Thirty-first Legislature providing for
the appointment of official stenographers for district and county
courts, etc., page 374. General Laws:

First. As to whether or not the provision contained in Section
8 of said Act providing for the per diem compensation to the stenographer should be given the same construction as that put upon
the Act of the Thirtieth Legislature: and whether or not if 1h
stenographer should be on hand to discharge his duties and the lawyers agreed to continue or postpone a case the stenographer would
he deprived of his per diem for that day.
Second. Whether /or not, in view of the provisions contained ifi
Sections 5 and 6 of the Act, it is the duty of the stenomrapher in
all appealed cases to "transcribe the testimony and other proceedings recorded by him in said case in the form of questions and answers" and "file the same in the office of Ihe clerk of Ihe eouri
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within such reasonable time," etc., leaving it optional with the
appellant's attorney to prepare the statement of facts or have the
stenographer do so in addition to the transcript. In other words,
can a transcript be ordered in place of the statement of facts and
vice versa?
Third. Do the words "taxed as costs in the case," merely mean
that the charge for preparing the statement of facts shall not be
taxed against the party cast in the suit; or that the stenographer
taxed against the party cast in the suit: or that the stenographer
shall receive no cempensation for additional service of narrating
the testimony? In other words. is it the intent of the law that appellant, having previously ordered a transcript and taxed same as
costs, and desires for his own convenience that the stenographer
should prepare in addition a statement of facts shall pay for it
himself or have no recourse against his opponent for the additional
costs incurred?
Fourth. Does the law contemplate furnishing necessary stationery for a stenographer by the respective counties?
The proviison in the Act of the Thirtieth Legislature relating
to the per diem of the official stenographer reads as follows:
"The official stenographer shall receive as per diem compensation
the sum of $5 for each and every day he shall be in attendance upon
* *"
the court for which he is appointed.
The provision of the present law reads as follows:
"The official short hand reporter shall receive per diem compensation of $5 for each and every day he shall be in the actual discharge of his duties in reporting cases in the court for which he is
appointed, or in performing service under, the actual directon of
the judge of such court upon work by such judge deemed necessary~.
The former Act provided compensation for each and every day
the stenographer should be in attendance upon the Court. The
la ter Act provides, compensation for each and every day the stenonapher shall be in the actual discharge of his duties in reporting cases or in performing service under the actual direction of
the judge of such court. The Legislature in enacting the present
law evidently intended to change the conditions under which the
official stenographer should be entitled, to his per diem. That is,
they* intended that he should not be entitled to a per diem coipensP ion simply for being in attendance upon the court as was provided in the old Act: but before he could he entitled to compensation he must be in attendance in the actual discharge of his duties
in reporting cases or in performing service under the actual direction of the judge of such court.
You are. therefore, advised that it is the opinion of this Department that the stenographer can only lawfully claim his per diem
of $5 for such days as he may be in the actual discharge of his
duties in reporting eases or performing other service under the
actual direction of the judge of the court.
Answering your second question: You are respectfully advised
that it is the opinion of this Department that it is not necessary
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in any appealed cases that the stenographer prepare a statement
of facts or transcript in question and answer form unless requested
to do so by a party to the cause. Section 5 provides that in appealed cases the official short hand reporter shall transcribe the
testimony, etc., in the form of questions and answers, provided the
same is requested by either party to the suit. There might be a
question as to whether or not the proviso contained in said section,
to wit: "provided the same is requested by either party to the suit,"'
related only to the form in which the transcript should be prepared,
and that said section makes it the duty of the stenographer in every
appealed ease 'to prepare a transcript; but the language contained
in the latter part of Section 6, to wit: "provided such amount shall
not be taxed as costs in the case if a transcript of the testimony
in the form of questions and answers has been theretofore filed with
the clerk and taxed as costs," indicates that the Le'islatuire understood that in some cases transcripts in question and answer form
would not be filed in the case. My opinion of the effect of Section
5 is that it is the duty of the stenographer, when requested by
either party to the suit, to file a transcript in question and answer
form. If he is not requested to do so it is not his duty to do so0.
If he has done so at the request of either party then. by virtue of
the provisions of Section 6, the appellant may either prepare his
own statement of facts or require the stenographer to prepare it
from the transcript already prepared and filed by the stenographer;
and when the stenographer prepares a statement of facts, there being already a transcript as. provided in Section 5, the stenographer
is entitled to be paid for same by appellant at the rate of ten cents
per folio of one hundred words for the original copy.
The further provision is contained in said Section 6, to wit:
"Provided, however, that the official shorthand reporter shall.
when requested by the party appealing, prepare under the direction of the party appealing, a statement of facts in narrative form,
in duplicate, and deliver same to the party appealing, for which
said statement of facts he shall be paid the stun of ten cents per
folio for 100 words for the original copy and no charge shall be
made for the duplicate copy; provided such -amount shall not be
taxed as costs in the ease if a transcript of the testimony in the
form of questions and answers has been theretofore filed with the
clerk and taxed as costs."
This provision makes it the duty of the reporter. when requested
by the appellant, to prepare a statement of facts in narrative form
in duplicate whether there had theretofore been prepared a transcript in question and answer form by the stenographer or not. In
case no transcript in question and answer form has been requested
by either party to the suit and prepared by the reporter, and at
the request of appellant he prepared a transcript in narrative
form, then his compensation would be as provided in said section,
to wit: "ten cents per folio of 100 words. the same to be taxed as
costs in the case."
You are advised, however, that under Section 5 either party,
appellant or appellee, has the right to request a transcript in ques-
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tion and answer form; so that it is not left optional with the appellant as to whether or not a transcirpt in question and answer
form shall be filed in the case as the appellee has an equal right to
make such request of the reporter.
Your third question has been answered above to the effect that
it is my opinion that in the case stated the stenographer is entitled
to compensation to be paid by the appellant.
Answering your fourth question: I am of the opinion that the
Act does not authorize the respective counties to furnish stationery for the stenographers. The only liability imposed upon the
counties is for per diem compensation of the stenographer, and for
such further compensation and services as the district judge may
certify to the Commissioners Court and allowed by the Commissioners Court.
Yours very truly,

R. E. CRAWFORD,

Assistant Attorney General.

LAHO3()R-CIIILD LABOR-CONSTRUCTION OF LAWS.
Meaning of word "employ." Owner or his agent or employe, in control of
the operation of mill, factory, etc., guilty of violating law by permitting
children to labor in such mill, factory, etc.; exemptions.
ATTORNEY GENERAL'S DEPARTMENT.

AuSTIN, TEXAS, November 18, 1909.

Hon. Joseph S. Myers, Labor Commissioner, Capitol.
DEAR SIR: We have your letter of the 13th instant, in which
you make request for the opinion of this Department upon the following questions:
First. Does ibhe word "employ" as used in Section 1, of Chapter 28, of the General Laws of the Regular Session of the Twentyeighth Legislature, making it a misdemeanor for any person or any
agent or employe of any person, firm or corporation to employ any
child under the age of twelve years to labor in and about any mill,
factory, manufacturing or other establishment using machinery, refer only to a hire of children below the prohibited age, or does it
also refer and make unlawful the permitting of such children to
labor in and about mines, factories, or other establishments using
machinery where such children render such services for compensation, and where they are compensated by their- parents with whom
and under whose direction they may work?
. Second. Does the exemption contained in Section 2 of said
Chapter 28. which reads as follows, to wit: "Provided that such
child," apply to eases where children under the age of sixteen years
it. may be employed between the hours of six a. m. and six p. m.;
provided, further, that such parent is incapacitated from earning
a living and has no means of support other than the labor of such
child." apply to eases where children under the age of sixteen years
are employed to labor in or about coal mines?
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Third. Whether or not the owners of coal mines who employ
miners and pay them for the coal, they produce by the Lon and
permit or fail to prevent such miners from taking their own sons
or children under their control into the mine to assist them in
their work, the mine owner not employing such children and having
nothing to do with the arrangement between them and the miners,
would be guilty of violating Section 3 of said Chapter, or would
Section 3 only be violated by the miner so using such children?
Said Chapter 28 of the General Laws of the Regular Session of
the Twenty-eighth Legislature, leaving out the caption and emergency clause, is as follows:
"Section 1. Any person or any agent or employe of any person,
firm or corporation who shall hereafter employ any child under the
age of twelve years to labor in or about any mill, factory, manufacturing establishment, or other establishment using machinery, shall
be deemed guilty of a misdemeanor, and upon conviction shall be
fined not less than fifty dollars, and not more than two hundred
dollars, and each dpy the provisions of this Act are violated shall
constitute a separate offense.
"See. 2. Any person, or any agent or employe of any person,
firfin or corporation, who shall hereafter employ any child between
the ages of twelve and fourteen years (who cannot read and write
simple sentences in the English language) to labor in or about-any
mill, factory. manufacturing establishment, or other establishment
using machinery, shall be deemed guilty of a misdemeanor, and
upon conviction shall be fined not less than fifty dollars, nor more
than two hundred dollars: and each day the provisions of this Act
are violated shall constitute a separate offense; provided, that such
child who has a widowed mother, or parent incapacitated to support
it, may be employed between the hours of 6 a. m. and 6 p. m.; provided, further, that such parent is incapacitated from earning a
living, and has no means of support other than the labor of such
child; and in no event shall any child between the ages of twelve
and fourteen years be permitted to work outside the hours between
6 a. m. and 6 p. i.
"Sec. 3. Any person, or agent or employe of any person, firm
or corporation. owning. operating or assisting in operating, any
mine. distillery or brewery, who shall eniploy any child under the

age of sixteen years to labor in or about any mine, distillery or
brewery. shall be deemed guilty of a misdemeanor, 'and upon conviction shall be fined not less than fifty, nor more than two hundred
dollars."
The word "employ ' has several different shades of meaning.
I quote from Webster's definition the followine: "To use: to have
in service: to cause to be engaged in doing something: to make use
of; as an instrument. a means. a matering, etc.: as to employ the
pen in writing: to have or keep at work; to give employment or
occupation to."
In the case of McCluskey va. Cromwell. 11 N. Y: (1 Kern.). 593.
it is said:
"Employ means to use, as an instrument or means of effecting
an object: it is a word of more enlarged signification than the word
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hire. A. man hired to labor is empolyed, but a man may be employed in work who is not hired."
While the word is sometimes used in a sense colveYlng 11w i-da
of contractual relation between the employer and the employe. it
is not alva vs so used and has a broader meanin , as is indl ieuted
by the definitions above given. In order to ascertain the meaning
of the word as used by the Legislature in the Act under consideration. we shonld look to the general purpose which to Legislature
had in mind.
Article 3268 of the Revised Statutes provides:
'[in all interpretations the e ourt shall look diligentlY Fer the intention of the Legislature. keeping in view at 'all times the old
law, the evil, and the remedy."
This is only 'a legislative sanction of a well established canon of
construction. It is evident that the object of the Legislature was
the welfare of the children of the State. The evil that they sought
to prevent was ininry to children of tender age resultant from thoccupation of such children in manual labor .in and -about mills,
factories and other places named in said statute. The payment of
wages by the employer to children engaged in working in or about
the pile prohibited evidently constituted no evil for whiei tho
Lef iaturte desitIned a renedy. The work of the (hildren in such
places was the thing sought to be prohibited. Granting, then, that
the evil sought to he Prevented by the Legislature was the working
of children in and about the places designated, the word " employ"
shoul be construed to have been used by the Logislature in a sense
to efIfotuate such ascertained purposes on the part of the Legislature. I am of the opinion that your first question should be
answred thai tie word "employ" as used in Section 1 ref s to
the use of children as laborers in and about mills. factories or
manufaturing establ ishments. or other establishments using machincry. and the owner of the mill. factory. ete.. or his agent, or employe. in control of the operation thereof. would be guiliv of
violating said Section 1 of said Aet. should such owner or agent
or 1mplove permit children to Ilbor in or about sueh mill. Fatory
or nuufaeturing establishment or other establishment using machinerv and it would make no difference whether such children were
paid waves for their services or not" the thing prohibited bv said Seetion being the working of children in or about such establishment.
It is my opinion in answer to your second question that the exemiption in favor of children who have a widowed mother or parent
ineapacitated to suport them, only applies to children between twelve
and fourten years of age who can not read and write simple sentences
in the English language working in or about any mill, factory.
establishment. or other establishment using machinery. That is. said
exemption only applies to Seetion 2 of said Act and not to Soetions
1 and 3. It will he noted that the three sections contained in said
chanter are each separate. definite and distinct offenses. The three
could have been very well enaeted senarately.
The provision
occurs only in Seetion 2. There is no reason to conjecture that the
Leoiature intended the exemption to apply to any other than said
Section 2.
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Answering your third question, I am of the opinion that if the
mine owner retains control of the mine and its operation, although

he may contract with pei sons for the taking out of coal t herefrom, and
pay such persons by the ton, he ,would, nevertheless, be responsible
for the employient by suchl

person Or children

nlider the (S

of

sixteen years. If, however, he leases the mine or turns its control
over to such persons, it is my opinion that such persons directly employing such children would alone violate the law in eiploying such
children in the operation of such inine. If the owner of the mine
is in control of the mine. then it is within his power to prevent
children under the age (if sixteen from working therein. However,
should he. by contract. as he is entitled to do, lease such mine or
turn over its management and control to other parties, then he would
have no anuthority to prevent clilden from working therein, nor could
the pernitting of them] to work in such ruine be chargeable against
him, as his act. I am. tirfore.
of the opinion that he would not.
under su h renNistanaes, violate the provisions of said ael
Yours truly.

R. E. CRAwFORa.
A\sistant Attorney
eral.

DRiTSTRIWT JUDGES--EXCITAINGE
u

.\Trroi

ExER v'

OF fISTI

IS.

~DEPAiTMiENT.

Arsix, TEX.ks. December 8. 10.
.31. ('ant p/h il.(Capitol.
Sm: You inform us thit Judge E. H. Muse, the lonorabhle' Distriot fudee of the Distrit Court of DallasF
Forty-fourth Judioial
District. has certified to you his disqualifinat ion in iwo rass whieh
are pendiniz in his court. and you uwk ouiir opinion as to what rourse
yu shouM puirsue. under the (onstitution and laws. in the prvuines.
fn reply 1 heg to say:
For the reasons srt out in the opinion which I had lie honor to
nlhiress to you on May 29th, )fH)7.I adhere to the views therein set
forth as to the proper vonstruetion If he tiven to Seelion. 11. of
Article 5. of the Constitution of T xas. as to the unconstitutionalitv
of r. 8. Arxiile 1 ( . and as to th, loal effet of the Act of 1879.
page I (S (faul. 12,01). relatingc to dis upialifieation of distriol judges.
the appoitnnt
of speciail (istri
juges and the exehane by
district judges of judicial distriets.
This is said with du re-poet to the opinion of our ronloable
Court of CrimiaI App als in the reeent IHunrrell Oates ease, in which
ease, upon motion for rehearing, the majority of the court hold R.
H. Article 10(9 constitutional and valid, the dissenting opinien hel
ing, as was the original opinion of the majority of said court. in line
with the views theretofore expressed by ne to you as afore-aid.
But. assuming tho, you will desire to follow the majority opinion
f said ourt upin said motion for rrhearing, and eonforim xeutive
Illis Ereclicyo.

(;

-
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Ition to th e rIOViSiOlIS of said U, S. Artioa 10619, as so uphueld ind
vonlsttuted, I have to say:
Vi Ist. Judlge lu 's disilualifiveion in Owte-instanf
is shown
to exist, 1y r'eson o' Ile falt that in eaeh of' said eases in its coiirt

he is a party defeidant; and his certificat e of' disqualifica n1 is in
cfiomplianie with statuitoiy requiremeTilts.
Second. Because of his disquialification aforesaid Jiudge MIse
(anit110t legally transfer either of said cases to another district court
of I)alils County.
Third. The procedure so held applicable to such instances is for
you to designate some district judge in an adjoining district to exchange with Judge Muse and try the cases, and for you to issue an
executive order to that effect, notifying both such judges of such
Orde.

Fouirh. ''here are in Dallas County four district courts, three of
then having jurisdiction in civil eases only and one having jurisdietion in criminal cases only, the territorial jurisdiction of each of said
four courts being co-extensive and co-terminus with the statutory
boundaries of Dallas County, the presiding judge of each such couri
beinz a resilent of Dallas County.
This fact may give rise to the question: Can Judge Muse legally
exchange districts with any of the other three district judges of the
county, in order that the two cases in which Judge Muse is so disqualified may be disposed of according to law?
The Constitution declares that "the district judges may exchange
districts or hold courts for each other when they may deem it expedient, and shall do so when required by law."
'Waiving, out of deference to said opinion of the Court of Criminal
Appeals, all questions as to the prior and superior right of the parties
litigant to agree upon a special judge in the event of the disqualification of the regular district judge, said constitutional provision appearto justify and authorize a voluntary exchange of districts by district
judges resident in Dallas County; for it will be noted that there is
here no direction that such exchange shall be with the judge of an
adjoin ing district.
But it is not so clear to my mind that such an exchange may legally
be directed by the Governor, in view of the fact that the statute.
which alone, if at all, authorizes the Governor to direct an exchange,
declares that when he directs such exchange it shall be with the district
judge of an adjoining district, and the other three districts each composed of Dallas County can hardly be said to adjoin, in the ordinary
sen- e of that word, either of the other three districts of the county.
The question is at least involved in some doubt, and in order to
remove that doubt from the two cases in which Judge Muse has certified his disqualification, I respectfully advise that such district
judge as you may designate to exchange with Judge Muse and to
try those cases be from.some district outside of and adjoining Dallas County.
Respectfully,
As ant. E. tnKINr.
Assistant Attorney General.
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ATTOHlNI'Y ( IENERcA!'H )iMPAlfTM~eNT.'
AusnruN, TEXAS, I)eoinher (), 1909
Ilon. Ed it. Konc, Co)'mmiqsioner of A fgricullitre, Austin Texas.
St: We are just in receipt. of your leter of this date, whiih is
as follows:
dvise this Depa iiren t if I have any authority umder the
'Please
eontret. existing between the State Printing Board and th Von
oecekman-Jones Co. to permit the printing of any of the bulletins
issued by this Department by any outside firms of this State.

'That you may understand more filly the reason for this in.
qu irv, I an enelosing you a letter from J. C. Hooper & Compianyfi
IHon ~don, Texas, making regaivst that this )epartnent auithorize he
priiftin at IHouiston of a lart'e niimber of a fortheoming report to
be )piblished
Fromn the
& Coipany
:it1 iloistonl

by this )epartiment."
letter to which you resfr it appears 1ht .1 C. looper
have, in writin , requested voiermi''issionl
1our
to prii

for general vireulation perhaps a million opies of tho
torthicomi ing roport of Mr. IT. IUarold Ime to your Department
Coneerning orange industry in Texas, I understand from you that
under their contract with the State for doing the Iiblie printing,
Von Boecknman-Jones Company are publishing said report for your
Department and are to supply you with such number of copies
thereof as you may order officially, and that such proposed publication of such-report at Houston has no connection whatever withsaid
official publication of said report; consequently the simple question
presented is have you or have you not statutory authority for giving permission for such unoflicial publication of such report.
I am of the opinion that this question should be answered negatively. Such. proposed unofficial publication appears to be a malter entirely outside of the duties of your office, and not within contemplation of the statutes.
On the other hand, I do not know of any statute which forbids
such unofficial publication of said publication and circulation of
such report, after same shall have been officially published and circulated by your Department.
Respectfully,
W-N. E. HAwKI-Ns,
Assistant Attorney General.
CONSTRUCTION OF LAWS-GAME LAW.
Game killed in Mexico may be transported into Texas.

ATTORNEY

GENERAL'S DEPARTMENT.

AuSTIN, TEXAS, December 10, 1909.

Hon. R. W. Lorance, Chief Deputy Game Warden, Capilol.
DEAR SIR: We have your letter of the 3rd instant, in which you
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request the opinion of this Department as to "whether or not it is
a violition of the Game Law for an express company, transportation
voimpan*y or any other common carrier to receive and ship into this

State for the purpose of supplying hotels and restaurants such game
and birds os are protected by the Game Law of this Stale, such game
havingt been killed in the Republie of Mexico."
The provision of the law making it an offense for any express
conpany. railroad company or other common carrier. etc., to receive
or transport game is contained in Section 10 of Chapter 144 of the

Acts of the Thirlieth Leogislature.

Said Section, so far as it is nee-

(-asurY to quote, is as follows:

"It shall be unlawful for any express company, railroad comnpainy or other common earlier, or the officers, agents, servants or eniplyes of the same, to receive, for the purpose of transportation, or
to transport, carry or take l)yond the limits of the State, or within
this State, except as hereinafter provided, any wild animal, bird or
water fowl ment ioned in Section 1 of this Act, or the car'a.s thereof,
or the hide thereof

* *

Section 1 of sail act, to which reference is made in the provision
([loted, is as follows:

-All the wild deer, wild antelope, wild Rocky Mountain sheep.
wild turkey, wild ducks, wild geese, wild grouse, wild prairie chickens (pinnated -rouse), wild Mongolian or English pheasants, wild
(Iuail or pratridges, wild doves, wild pigeons, wild plover, wild

snipe, wild i(1neks ipe. wild curiews. wild robins. wild Mexican
pheasants or chachalaca, and all other wild animals, wild birds and
wild fowls found within the borders of this State, shall be and the
same are hereby declared to be the property of the public."

It will he noted that the game named which is declared -to be the
property of the Iblie is that found within the borders of this State.
ft is believed that the Lcgislature in this section has stated the
subject of the sueeceding sections of the act and that that subject
is 1he wild birds and animals named in said section and found within
thei rders of this State. The languiage of the caption alo bears out
this view. which is:
"An act to preserve and prolet ithe wild game, wild birds and
wild fowl of the Silate, to provide adequate penalties for the violation of this act, and the unilawful tking. slanubter, sale, purchase or
shipment thereof: and
*
Seetion 5 ol the act provides:
Wlioever shall sell or offer for sale. have in his or her possession
for the purpose of sale, or whoever shall purchase or have in his possession after purchase any wild deer, wild antelope or wild Rocky
Mountain sheep. killed in this State * * *, or who shall sell or
offer for sale or have in his possession for the purpose of sale * * "
any of the game or game birds mentioned in Section 1 of this act.

killed or taken within this State. shall be deemed guilty of a misdomeanor, etc.'
It will be seen that having game in pousession not killed within
this Stale is not made an offense. Neither is it an offense to sell or pur-
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chase such game. It will also be noted that the Inuaue of Sodtion
10 is:
"To transport, carry or take beyond the limits of the -State or
within this State.There is no express prohibition of bringing caie into the State
ron without Ithe Stale.
It is the opinion of this Departmen1 that there would be no violalion of the Game Law upon the pat of an eNpress company or other
(Ionul1non1 Carrier bringing into the State or transporting witlhin the
Staeagam killed in the Republie of MAlexieo or elsewhere than in the
State of Texsa.
A similar statute of the State of New York received a similar consiruetion in the ease of People vs. Buffalo Fish Co., reported in 52
L. R. A. pace 803.
Yours very truly,
.
R. E.'Cu \wmanR1.
Assistant Attorney (4eneral.

CON\TW(TION OF LAWS- FIRE R.\TIN(G BOARI
LA1Y
CONTRACTS, IMPAIRMEKT OF O
IG ATION OF. ETC.
ATTORNEY

lion. T/ows B.

E

DEPARTMENT.

A sTiN, TExAs, December 16, 1909.
Love, Comm.issionerr of Insurancwe aid Banking,

Chairman of State Fire Rating Board, Capilol.
DLAt
SM:
In response to your inquiries concerning the legal
effrte of ciapter i of the Geeral aws of the Thirly-irst Legislature. (ams 1909, pages 311316). providing. among other things, for
Ihe rel-ulation and control of rates of prmiinn on tire insurance. I
h-

to Say:

1 ml of 1t, opinion that said statiui
was not intendod to impair
and it docs not impair the validity of existing fie insurane con-

traels and Ihat such (oni ets may continue in force without any
(hange whatever until their stiiula(d dates of expiration, regarMles
of new rates on risks eovered by suh polieies to be filed or fixod in
eonformit -' witl the requirements of aid stalute.
lHowever. I am. furlher. of 1he opinion that if. after the lilin hr
the insurinenompany of its shedule of rates, as repuired by said
stanute. there he made in such pro-existing contrartts, by endorsented
upon the poliey of otherwise, any hange which wonld ffeet the
rate. whether beeause of a change in the hazard of the risk or otherwi5e. suh
iontraet of insurane would 1hereupon be.eomne and would
thereafter he subjeet to the provisions of said statute von(rning
rates to be subsequently eharged' and collected.
In other words, the iate applieable to such changed contract.
after such change therein, would be the same as under a new policy
of insurance and in conformity to the requirements of aid- statute.
But ehances in sneh pro-existing contracts of insurance, not involvini a change in conditions fftecting rates.-such. for instance-
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as endorsements relating merely to change of ownership, additional
insurance, attachment of mortgage clause, etc., would not require
any change in rates or amounts to be thereafter charged or collected
under such pre-existing contracts.
In short, I am of the opinion that said statute requires a change in
rates to be charged and collected under such pre-existing contracts
in all instances wherein there shall be made any change whatever
in the contract of insurance involving conditions affecting rates, but
not otherwise.
Respectfully,
Wui. E. HAWKINS,
Assistant Attorney General.

CORPORATIONS-

STATE BANKS-1\lARRIED WOMAN, A
STOCKHOLDER.

A married woman may legally become a stockholder in State bank, but not
a director.
ATTORNEY GENERAL'S DEPARTMENT.
STATE OF TEXAS.
AUSTIN. TEXAS, December 31, 1909.
Ilon. Thomas B. Love. Commissioner of Insurancc and Banking.
Capilol.
DEAR SIR: TD reply to your inquiry as to whether or not, in our
opinion, a married woman may legally become a stockholder and a

director in a State bank, I beg to say:

I am of the opinion that a married woman may legally become a
stockholder, but h ean not legally become a director, in a State
bank.
In this conneetion I beg to call your attention to a decision of our
Supreme Court in Southern Texas Rv. Co. vs. Harle. 105 S. W.
Re., 1107.

In order to avoid misapprehension I beg to add that in my opinion
a married woman can not legally become an incorporator of a State
bank.
Respectfully,
Wm. E. HAWKINS,
Assistant Attorney General.

CONSTRUCTION OF LAWS-SIXTEEN-HOUR

LAW.

Where employes of railway company are required to report for duty thirty
minutes before departure of train, said thirty minutes held to constitute
a part of the sixteen hours of that particular day.
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ATTORNEY GENERAL'S DEPARTMENT.
STATE OF TEXAS.

January 18, 1910.
Austin, Texas.
of
Labor
Statistics,
lion. Joseph Myers, Commissioner
DEAR SIR: We are in receipt of your favor of the 29th ult..,
from which we quote the following questions:
"Section 1 of Chapter 101 of the Acts of the Regular Session of
the Thirty-first Legislature, known as the Sixteen-Hour Law, makes
it unlawful for any railroad company or receiver, to require or permit any conductor, engineer, fireman or brakeman 'to be or remain
on duty for a longer period than sixteen consecutive hours.' All the
railroad companies operating in this State, so far as I am advised
require by their rules that engineers and firemen shall be at their
engines at least thirty minutes before the time fixed for the departure of their trains, or the time called for the train to depart. It
is the duty of such employes during this thirty minutes to see that
proper supplies, such as tools, oils, fuel, water, etc., in sufficient
quantitiees for the trip have been placed on the engine; to thoroughly oil its parts. and to see that there is sufficient fire under the boiler
and steam pressure to move the train at the time fixed for its departure.
"In computing the sixteen-hour period, beyond which it is unlawful to require continuoils labor, as above referred to, should this
thirty minute period be included ? Or does the sixteen-hour period
begin with the departure of the train?"
Section 1 of Chapter 101 of the acts of the Thirty-first Legislature.
provides in part as follows:
"That it shall be unlawful for any railroad company *
* lo
require or permit any conductor, engineer, fireman or brakeman to
be or remain on duty for a longer period than sixteen consecutive
hours."
The solution of your question depends upon the construction to
be given the phrase "to be or remain on duty, etc."
It is well settled that where services are rendered by one in the
employ of another, even upon request, the presumption is that they
were rendered under the contract of employment, unless the contrary
is shown. (Cooper vs. Brooklyn Trust Co., 109 N. Y. App. Div.,
216). It appears from your statement that the rules of the company
require the engineer and fireman to be on hand thirty minutes before the time for the departure 'of the train, and to perform certain
preliminary duties strictly in line with their employment, and such
as appear to be necessary to be performed. It is work which the
employe, as the servant of the company might be directed to do;
and having performed the labor, at the company's request, and in
compliance with rules requiring such service, it logically follows that
he is "on duty" at the time he begins to perform the service, or at
which he is required to be in readiness to perform service. (Bee vs
S. F. & H. B. Ry. Co., 46 Cal., 255).
AuSTIN, TEXAS,
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or
T'he Congess passed a sixteen-hour law in 1907 from which niiny of
Ile provisions of the Texas statute seem to have been eopied. The lanetungee of our statute unlder disc(ussion is practically in identical term,*
'I'lTe Interstate (Conmerce Contunissien in an administrative riling and
opinion construiine said at held that, "the term 'on duty' includes
all the time diiingt which the employe is performing service, or is
held resp6nsible for performance of service. An employe goes -on
duty' at the time he begins to perform service, or at which he is
required to be in readiness to perform service, and goes 'off dut
at the time he is relieved from service and from responsibility for
performance of service."
It is my opinion that the construction placed upon the language
by the Interdate Commerce Commission is sound. logical and rcaSonable, and in harmony with the decisions of our courts. We therefore, hold that the sixteen hours begins at the time the employe reports for duty under the rules or requirements of the company and
is not measured from the time the train actually begins its journey.
Yours very truly,
JEWEL P. LIGIITFOOT,
Attorney General.

1)ISTR I C

ATT)RN
r
EYS- 11ABEAS.CORPUS FE ES-('1NIY
ATTORNEY DISTI(T JUDGE.

Crilintg

or tlw \wril is within discretion of district judge. In all cases
where there is ai actual trial or hearing. district attoniey is entitled
to lee preserhed bhy statute.
ATTONEY

(1TNERAl

DE'ART.MENT.

Aii' TI. TExAS. JanUmttv 21. 1910.
I/n. J. 11'. N/ planis. Coni)roller of Public Accounts. Capitol.
Di\
Su'la: You have rlefrred io this Department a letter addressed to Yo by Honorlalble C. T. Froman. county attorney of Oirayso
tIi
. 8810e .1anitanry _, "1909". 10 which is attached an a cuit f Mr. Frieimnarfor three lbabens corpus eases. We have also
eeiei 1a letter from H1 onorable R. E. L. Roy. counV attorn v of
enllosinte a letter from You to Mr. Roy relatine to
Tri illi Co1 ,utv.
1th

sqII1w sblljiect malitter.

It appeas';is that you desire the further advise of this Department

iipoin the qistions involved.

Mr. Freeman quotes from your letter

asfollows:
"The Attorn\y General has held that where a case is bailable, per
se. adl the trial had during term time, that a motion in court will

neaotmplish same as the Habeas Corpus trial and fees can not be
allowed for such triais. with three exceptions, viz:
"1. Where a trial i had to reduce excessive bail.
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"2.
Whon the law under which the defendant is indictled is unconstitutional.
"3.
When the grand jury by which the defendant was indicted
w-as illegal. The question must show the purpose of the trial.

"If these three trials grew out of the same transaetion. were bhi
at; 1ho same time, had the some witnes-es. ece., and could all have
ben inquired into at the same investigation, you can only be allowed
On(. foii

for the three cases."

Your letter to Mr. Roy is substantially the same. Now, we prosume that your ruling in those matters is based upon an opinion
rfndered to you by Il1n. C'hide Polaird, Of the Attorney General'Department, on October 6, 1905, which is not necessary in set out
lwre. but which. in effect, is in aeeordance4 with you ruling. You
will perhaps renember that on October 23, 1905. the previous
opinion of Afr. Pollard was modified in passing upon the acount
of Ion. Samuel J. Styles, district attorney for a large number of
habeas corpus fees. I will also state that upon yesterday Mir. Pollard
being in the city and visiting this Department, I talked over with
him the question of the correetness of his first named ruling,. and
after a full discussion of the same and the grounds therefor. Alr,
Pollard ni reed that his opinion was probably incorrect as a matter
of law.
In order to correctly determine the validity of these aerounts, it
would he well to review the statutes relating to writs of habeas
corpus, the duties of county attorneys with reference thereto, and
the fees of such ofers.
Ariilc 1. Setion 12, of tii Bill of Rights is as follows:
"The writ of habeas corpus is a writ of right, and shall ncvr he
suspended. The Lecislature shall enact laws to render the renwii
spoedy and effectual."
Ariile 5. Section 8. of the Constitution, provides:
"The district court -hall have original jurisdiction in al eviiinul
cases of 11 acade of felony. * " " and said court and the indothereof shall havo power to issue writs Of habeas (.orpus.
These aIre the only constitulion1al provisions that we find prtainine to the inquiry.
A it iel( 150. Code of ('riminal Prwoedure. provides:
"hle

writ of hahea

rorpus is the remcdy to bc

ised whon any

persin iis rerained of his liberty.

Arlitile 151 is as follows:
"A writ of habeas corpus is an order issued by a court or J*Iu
of coipkii jurisdietion. directed to any one having a porson in hi"
custody. or under his restarint. ('omlmanling him to prodnee sueh
person. ait the time and place named in the writ. and show why he iheld in custuody or under restraint
Article 155 provides:
"
*
The distriet courts, or any judge thereof, * * * hae
power to issue the writ of habeas corpus and it is their duty wion
proper application, to grant the writ under tie rules herein proseribed."

Article 165 provides:
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"The writ of .habeas corpus shall be granted without delay by
1he judge or court receiving, the petition, unless it be mAnifest by
the statement of the petition therefor, or some document annexed
to it, that Ihe party is entitled to no relief whatever."
Article 166 provides:
"'A judge of the district court
*
* who has knowledge that
aly person is illegally confined or restrained in his liberty within
hi& district, navy, if the vase he one within his jurisdietion, issue
IIIe wril of .hais
eorpuis wiihoiut; any applieation being n ladefor
le same."
There are a num
rribler of other staiiniory provisions rclat ing to the
prove(Ilire inl haheas 'orpus eases, but we find none whieh pilts a
liiiition 11pon Ilhe power of' the distrit juidge to grant, the writ,
wh11en1?
within his juirisdiet ion arid when in his sound diseret ion it
ThIoihl he issuteld
It is Irie ihat in note 1 to Artiele 10,"Co(le of
(iniitial
I'roeIlure, (Wilson's Texas Crimrinlal salitoes), a into
herl of, deeisions by our Couirt of Criminal Appeals are collated,
oi'st, of ihenm relating to ihe writ of haas 'orpIis in the three spe'ilie elasses of u
wisIs 1i)ed
hV Mr. l'ollard as conislitilling the exvlption in whih hhans corpiis fees should be allowed : but we
Ifailii
find either. in the Constitulion, statutes or these decisions any
nthoriti
for the proposition 1hat habeas corpus fees vann he allowed
only in these three classes of cases, in cases hailable, per se, and where
tlhe trial was had during term time. The granting of the writ seems
to rest in Ihe sound discretion of the district judge. and Wy Articles

:31, :;2 and 180, of the Code of Criminal Procedure, it is made the
duty of the county attorney, in counties where there is no district
attorney or in his absence, to appear and represent the State in all
habeas corpus proceedings in felony cases. There is no limitation
upon this duty of the county attorney, confining the performance of

the same to that class of cases only to which you refer in your letter
to Mr. Frceman, but his duty is absolute in all felony cases where
the writ of habeas corpus has been granted andi the case set for trial.
Article 1077c, Code of Criminal Procedure, (Wilson's Texas
Criniinal TS tatutes), provides:
" The district or county attorney shall receive the following fees:
"3. For representing the State in each case of habeas corpus
where the defendant is charged with a felony, the sum $16.00."
Now, this provision of the statute is plain and unambiguous and
does not restrict the right of the prosecuting officer to a fee in certain specified eases of habeas corpus only, of the felony grade, but is
without any qualification whatever, save that he must represent the
State, that the case must be one of habeas corpus, and that the defendant must stand charged with a felony.
Of course if the county attorney does not actually appear and represent the State, or if there is neither a trial nor hearing of the habeas
corpus proceeding. the prosecuting attorney could not, legally claim
any fee.
From the constitutional and statutory provisions cited, it seems
perfectly clear to us that the construetion should be riven that when
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rulge in any reony
a writ of halens eorrils is grn n ted by I distri, .1
the i'un is set, down loin learing arol there is an act1inal
'asie fnirdv
ornrey appvarrs
triil of' hearing of' the enus in winch tlihe eoulnty ott
ilt itled lo the fee pi'esibld
, le would be
and repersents IhIe I
by the statite. IIis fee eoidb riot be denied him bieeaise tie dvrelidant might have resorted to soie other remedy for his release or' for
''lhe exoreise of Ilie disert ionn of lie
edit ioll of, fixing of hail.
t issue aid set tinig ilie ease fr
disti'ie judge, ill odering thie writo
1 inquiry into Ihe fiustionl
trial, pr'i'les, in oliri juidgIienrt any
whethier the writshioild have been grat id, uiiless for' tle exeeipt.ioniii
enIuse of iaiuld or eoullisioni, 1 thing rot eonevivable ill Texas, h
dist etio
wfeei o1Il'

ilges ifd

prosull

lilhg

ili-

i'

l

l

Iior is 'I luiithier (lfuest ion lo Ille (11-1i rnrild 111iul thatI, is liet 1i'ii1.
0riar0, fuiltilyl
strilel lli' you illi yoii' 11ttr t lo Wrlin.
'
ill oI' illill 4 iilr tra ia iwll 1
l 11 fi1r'0 IlluevI 11'iiils g 11w
te, aid 'oild lilt av
Irt
hie is v"
1' lul
ld atIf lie4 sil11 i't iril(
r i,'arr oirllv k.
ill vvs~t ig"'rl ionl, you
atli I'lie Same14
itl
kier 11ili'd
li'Ilirece 'I~siN."
'i oil(. t~e for ilf
uwd
\Ne Iave been 1111able 1( find any olu1i1l or this )l)irllient Whifil
lioWve've,A Vils1istn Ill is prohnIiillill. aid w e uloili it', co'i'ecileMS.
cle 1082, Code . of Civil Procedure, (Wilson's Texas Criminal
Riat utes) provides as f'ollows:
"If there be more than one defendant in a case and they are tried
joint ly, but one fee shall be allowed the distriet or county attorney.

If ihe defendants sever and are tried separately, a fee shall be
allowed for each trial in accordance with the ppovi:ions of the preceding article, except in habeas corpus cases, in which eases -ony
one fee shall be allowed without regard to the number of defendants or whether they are tried jointly or separately."
Doubtless your ruling was occasioned by the provisions of thi
arti'le, and according to the construction that should be given the
same, in our opinion, said article, as applied to habeas corpus eases.
should read, "if there be more than one defendant in a ease, in
habras corputs causes, only one fee shall be allowed without regard
to the number of defendants or whether they are tried jointly or
separately."
Each county attorney's account should show whether the provi-

sions of this article have been complied with, and but one fee should
be allowed, although two or more defendants in a case sue out separate
writs of habeas corpus or jointly sue out the writ.
Further than this requirement, we find no authority in the law for
requiring the county attorney to show the number of defendants

and their joint or several relations to the habeas corpus cases in
which the fees are claimed.
Because of the importance of these questions and the fact that a
contrary ruling had heretofore been made in this Department, we
have given this matter very careful consideration, but feel that there
is no doubt of the correctness of the construction we have given, and
am glad to say that Mr. Pollard agrees with the legal conclusions
reached. Perhaps his ruling embodied a sound practical policy, but
we ('onsider it the duty of this Department to rule upon all ques-
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that
lions submilled for its advice according to the constructio
ii is blieved the courts will put upon the law. rat her thau our views
ol policy for such. after all. is a matter committed entirely to the
Loislature.
Trusting that the above ruling will suffice for voul guitidanee in
11is id future aintlers. I ill.

Yoirs very tru ly,
JEWEL 1'.

NllwTFot.

AltoineY I enleral.

AVAILABLE

SCHOOL Fl 'N I)-

CIHTOOL I)l8THICTS.

When available Fchool fund is aiportioned to counties any school district
of the county is eutitled to have its warrant paid, when warrant properly
drawn antd money in the (epository, provided the payment of such warrant will not exceed amoiut apportioned to such school district.

ATrON

INER.1

DEPARTMENT.

1iSTIN. rEX-\', *Ja11HilHE 26, 1910.
Hion. F. 31. lrTallei. Sale S/upritedent, Capiol.
DEAR SIR: I aill iii receipt of your letter of the 18th instant.
enclosing a letter fronm the County Superintendent of Williansion
County and also a letter from the Contny Depository of said county.
relative to the disbursement by such County Superintendent and
Comily Depository of the State Available School Fund of that

Conity.
As I understand

from their communications the-

desire to know

whetlier or not said fuds shall be disbursed and school wairant s
paid when properly drawn whenever there is a halance on hand
in said fund to the credit of the county, or whether they can pay
warri-ants drawn in favor of sone particular district only when there
is eash on hand in said depository to the credit of that particular
distriet suffIcient to pay such warrants though there may be an

ablundane of finids in the depository to the credit of the county
school fund.
vIt seems file ( 1on1itroller is required by law to keep separat
couni of 11o Available School Fund of the State arisint- from every
sonree and shall report the same to lhe State Board of Education
on or before the fit-si ay of Aucust of each year. (Aots of the
Thirty-first Leiois1ine.recond Called Session. Chapter 17. Seelion
The Comptroller is also required on the first day of each minonth
to certify to the State Ruperintendent of Public Tnstruction the
total amount of money colledted from every source (urine- the precedinir month and on hand to the credit of the available school
fund and shall draw his warrant upon the State Treasurer and in
favor of ihe Treasurer of the available school fund of each county.
city or town for the amount stated. (Acts of the Thirty-first LegislaIture. Second Called Session. Chapter 17. Section 2.)

Digitized from Best Copy Available

The county superintendent or county judge, who is ex officio
county superintendent, upon the receipt of such certificate issued
by the Board of Education for the Available School Fund belonging
to his county, shall apportion the same to the several school distriets
of his county, according . of course, to the scholstic census of each
district. (Acts of the Twenty-ninth legislature, Chapter 124. Setion 94. as amended by Chapter 106. Thirtieth Legislature.)
The county treasurer or county depository upon receiving notice
from the State! Superintendelt of the amount a ppor ioned to Ibhe
county shall report the same to the county superintenidciit after which
he is to make the apportionment above referred to. (Acts Twentyninth Legislature. Chapter 124, Section 34).
I also find this provision in the last above quoted Act referred to:
"It shall be Ihe dit v of the county treasurer (depository) to keep
a. separate ]ecount with each distriet, showing the amount apportioned aeording to the certificate of apportionment and the amount
paid out to each school and distriet: provided in no case shall the
county treasurer (depository) pay out any part of the school fund
without the approval of the county superintendent.'
In other words, it appears from the acts of the Lerisilne heroinbefore referred to that the State available school fund is apportioned to the various counties of the State according to their scholastic population. The State Superintendent is so notified of such apportionment and he certifies to the county treasurer or county depository the amonnt of funds for that partionalr county, and the
county treasurer or county depository notifies the county superintendent of such certificate, when the comuty superintendeit. in a'cordanee with such certificate apportions the amount certified for that
county to the various school distries of his county. AWhen this apportioninent has been made en the certifieate of the proper othier no
cash at that time had heen received form the State by snh county,
but the funds are simply apportioned to he transmitted to the county
when the- have been collected by the proper officer and by the
proper warrant upon the State Treasurer are transmitted to the
county depository on the first of each months and placed in the county
depository to lie credit of the available school fund of the county.
I find no law requiring' this fund to he appartioned among the distriets and pileed to the credit of the distriet, but is placed to the
cr)edit of the county.
So far as tile State Available School Fund is concerned. I find no
law reonirine the county depository to keep a cash account with the
school districts of his county.
The county depository is required by law to keep the amount
apportioned to each county as shown by the apportionment and never
pay warrants drawn in favor of any particular district if the amount,
when paid. will exceed I0e amount which the district is ultiiatelyto receive from the fund for that particular scholastic year: otherwise it is not necessary to keep an accont with the district. He keeps
an account with the county for the available school fund and should,
and in my opinion, ought to pay all ivarants properly drawn in
favor of rny district of the county whenever there are State available
school funds to the credit of the county sufficient to pay tile same,
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regardless of the, amount any district may have drawn, provided the
amount so drawn does not exceed the apportionment for the district.
In other words, if the county has available school fund in the depository, any district of the county, in my judgment, is entitled
to have its warrant paid when properly drawn, provided the payment of such warrants will not exceed the amount which has been
apportioned to the district, as there is no law requiring the cash in
the county depository to be apportioned as fast as collected :imong
the districts and then paid out only according to the amount to the
credit in each district.

Yours truly,

J. T. SLUDER,
Assistant Attorney General.

CONSTITUTIONAL
CONSTRUCTION- CITY
OF
FORT
WORTH CIIARTER-BONDS- LEGISLAURE-SUSPENSION OF CONSTITUTIONAL RULE.
When a quorum is shown to be present it only requires a vote of four-fifths
of those present to suspend rules requiring bills to be read on three
several days.

ATTORNEY GENERAL's DIPARTMENT.
AUSTIN, TEXAS,

Mr.

(.

February, 8, 1910.

Wallace Tibbrus, Secretary Exchange Trust Co., 33 State

Strect, Boston, Mass.
M- DE.\R Sim: I beg to aclnowledge receipt of your esteemed
favor of Febreuary 1st from which I quote as follows:
"The City of Fort Worth, Texas, has offered to sell us four issues
of honds aere!eoating $300,000.00 which we have agreed to purchase
'subject to legality.'
"The banking interests of New England consider Messrs. Storey.
Thorndike, Palmer & Thayer the highest authority to pass on municipal questions, particularkv hond- issues. To them we have submitted
papers relating to the aforesaid bond issue of Fort Worth.
"In the course of their examination the question has arisen as
to whether or not the bill creating the new charter of Fort -Worth,
passed by the Leaislature of 1909. and appearing in Special Laws
of 1909, page 227, was legally passed by said Legislature.
''They are informed there were 132 . members elected to
the House, that the bill creating the charter passed under the suspension of rules, and contained an 'imperative public necessity,' or
emeraency clause, and they believe the constitutional rule requiring
the bill to be read upon three several days was not properly suspended, and that the bill was not properly enacted * * #.
"Thus far we understood there have been no decisions by the
Supreme Court of Texas construing the phrase 'Four-fifths of the
House' to mean four-fifths of the members present at any narticular meeting. Under ordinary conditions the phrase 'four-fifths of
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the House' would mean four-fifths df all the members elected.
"In this particular case it is the opinion of the attorneys, that at
least 106 members should have been present and voting in order
properly to meet the requirements of Article 3, Section 32."
Under the law, rules and customs long established for the government of this department it does not fall within its province or duties
to construe the laws affecting transactions between private institutions and city governments. But inasmuch as you have called into
question the. constitutionality of an Act of the Legislature, which
affects the welfare of one of our most prosperous cities, and the
officers thereof have joined in your request for my opinion, I deem
it just and proper, on account of the issues involved, to.vary the rule
in this instance.
I have the pleasure of personal acquaintance with two members
of the firm referred to in your letter, having met them in other
litig'ation and from my knowledge of their ability I am constrained
to believe their opinion in this case is not based upon such an exhaustive examination of the question, as they will make before affirming the tentative opinion expressed to you.
The Act of the Legislature granting a special charter to the City
of Fort AWorth carried what is known as an emergency clause, which
declared an imperative public necessity for the suspension of the
constitutional rule, requiring bills to be read on three several days
in each House (Constitution, Article 3, Section 32), and also declaring an emergency that the bill take effect from and after its passage
(Constitution, Article 3, Section 39). You will observe that two
provisions of the Constitution are involved in the emergency clause.
Article 4, Section 32 reads as follows:

"No bill shall have the force and effect of a law until it has been
read on three several days in each House, and free diseussion allowed.
thereon -hut in cases of imperative public nceessity (which necessity shall be stated in a preamble, or in the body of the bill), fourfifths of the House in which the bill may be pending may suspend
this rule, the yeas and nays being taken on the question of suspension, and entered upon the journals."
Article 3, Section 39 of the Constitution reads as follows:
'No law amssed by the Lecislatue, except the genrral appropriation Act, shall take effect or go into force. until ninety days after
the adjournment of the session at which it was enacted. unless in
case of an emergenicy, whieh emerpency must be expressed in a preamble or in the body of the act, the Legislature shall by a vote of
two-thirds of all the members elected to each House, otherwise direct;
said vote be taken bi yeas and nays. and entered upon the

J*our-

nals."
You will observe that in the first 'section quoted, the rule requiring the bill to be read on three several days may be suspended by
"four-fifths of the House," while in the second section, in order
to put the bill into effect at any time prior to ninety days after adjournment it requires a vote of "tco-thirds of all the mcmbers
'elected' to each House.". The siunifieance of the difference in the
languaEe used in the two sections is apparent. but will be treated
more fully hereafter.
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The Act of tile ieishiture under discussion as published in the
Special Laws of Texas, Thirty-firs Legislature, page 302, contains
the following notation added by the Secretary of State:
The enrolled bill shows that the foregoing Act passed
[" Note:
the House by the following vote, yeas 90. nays 0: was referred to
the Senate. aiended and passed by the following vote, yeas 28, nays
0; and the iouse conurred in the Senate anidniments by the
followin' vMte. yeas 94, nays
7.1
Thf ti-r 1 's used in y our letle show that you used the vole here
rile-remuirine'
record'd for the ;r-siumpt ion that Ih e eonstitutionl
he bill to he iad on three several days had not been suspended by
a four-lifhs vole 0f the 1House.
You !!e r
li 'es
ully ]aIvised Ihat under the eustoim undeir yoLin in
this State. the enrolled bill does not show upon its face the vote, by
which the last mentioned constitutional rule is suspended. The notation reflirs only to the vole cast upon the final passage of the bill
in order to advise the Seeretiry of State whether a sufficient vote
had been east for the bill in each House to put it into effect prior
ti nineiy <lys fter adjournment of the Le2islature in accordance
irith the provisions of Artiole 2. Sevlian 239 of the Constilution.
a lill
11uwill ob.iserve the distinetion between the rWle requiiem'
to be read on three several days and the rule providing that no law
Ial in1ke elfool * until niny
days a [te'
adjournnwnlt ulnless
ithe Leislaire shall by a vote of two-thirds of all the nwmib'rs
ol 'Udto ehiii Ionso. otiewise direct.
miuhi
i
ref'ue in suspend tile rule requirimng I'll
''he TL'isa1nr
bill to be roitd upon ihreeo several days, and' upon the pasne of
Tle hill hb a two-thirds vote of all ihe members elected to both
IHo uses put the hill into inediate effect.
The vote set forth in the notation as above stated only has referenee to te vole upon the final passage of the bill and does not allude
of votes Cast upon the suspension of the rules requirto the numberl
i'
to le roodl on Hiroee 'veral dys. ( See House Journal Thirlyfirst Leisliture, paces 760-761.)
T1w Suprene Court of Texas has decided that after the passage
of a hill, if it be sie'ned by the presiding officer of each House and
iS submilted to tie
overior and receives his approvaL that it should
afford eonclitsive evidence that the act had been passed in tie mannurr
(1) Inir ConStituhttion.. (Williams vs. Taylor. 83 Texas. 672.1
re
The Conrt says:,
Sulch 1wing the rule of Common Law, we think, in the abscence
of soiething in the Constitution expressly showing a contrary intenfion, it is fair to prslnlw ihat it was intended that the sam1e rule
should prevail in this State. " " There could never le any
assurance of the validity of any statute until the journals had been
examiined and it had been Found that the procedure prescribed in
the Constilution had been followed. It seems to us that such a rule
shon1d lead to inextricable confusion."
We could well afford to stop here and rest the validity of the hill
upon this decision of the Supreme Court, "that the enrolled bill as
Sinied n1o(d a)pproved shullild he taken as conuellsive evidence of the
law."
'
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Texas is not the only State that has adopted this rule, as you
will see by an examination of the following authorities:
State vs. Swift, 10 Nevada, 176.
Stephens vs. Board Comrs. Lobetee Co., 98 Pae., 790.
Sherman vs. Storey, 30 Cal.. 253.
Lafferty vs. Hoffman I, 99 Ky.. SO.
Ex Parte Wren, 63 Miss., 512.
Pe. Ry. vs. Governor, 23 Mo., 35:3.
Panhon vs. Youn. 32 N. J. Law. 29.
The saie doctrine has been laid down by the Supreioe Couit of
the United qtates afieetinc acts of Territorial Lecisantures.

Field vs. Clark, 143 U7. S.. 649.
Hardwood vs. Wentworth. 162 U. 5.. 547.
Tnder this authority Ihe hill in question imports absolute verity
and indoles the presumption that all constitutiona requirements
prerequisite to its proper, passae have been econplied wilh. The
vote (corded in Ihe note shows that it received mor1 Ilin two Ibird;
of th vot(s of the mnembrs eeted to each IMouse ant Ithereaftr beean, Hi1Ye ;ti'e from and fTor ii s pasace. While the role in lhis SItate
is that vou enn not look behind a propirly anthentiented bill. to the
journals for The pnposP of iavalidatinc an net. yet for Ihe purpose of
an'swirinc all objeetions. 1al or~otherwise, that micliht he mIrLcd, we
will look to the jourunals 1so.
House Jourial. paces 76761 show that upon motion of mr.
hills to ie read on three
reruirins
onst it utiol
Fitzhonuh flith
several days and ie bill passed on its secon(l readinc and passae
In onerIinwnt was MoNied hQ No van. nays 0. presont not votinc
qpoon its third
8. a Zoiit 39. T' rule was wa vd and iho bill ph
rianlin and final passage by i<1nill
lip same volt.
This nqeslion arises. was the 9 voles ecst in favor of Iho suspension of the rule sufficient to atnisfy fihe coustift l ionaal provision
of Ile House?"
(for-lifis
reonirin c a voIe of
Articlo 2. Rection 10. of the 'onlitnl ion provides that "twothirds of e ilonse shll consti!nt4 a quorim to do Un1iner
ensist of SR
In Texas two-thirds of the Tonse of Represeninilv
ire present they constil to a quoriin
nwnibers and when this uncr
and are clothed with all the constiand may Iranaet any biness
membership.
titional powers residinc in ih aecate
A quoruni possesses all 11o powers of the whole body. and may cxeroise overy richbt. privibece and power as fully as wh-n Ilie ontir
menibership is present.
Tn Re. Runn. 19 L. R. A.. 525.
The House become vi alized and clothod with, ionstitutional anIhority when two-thirds of its members present themselves Iofether.
When a quorum assembles the power of the Hlouse or Sonate arises,
and the richt to exercise all the authority vested by the Constitution
in either body becomes a fUndamental ric-ht of suh guormnm which
can not be thwarted by the action of any single member or fration
of a majority present or absent.
This proposition has been elearly established by the Supreme Court
of the United States in the ease of United States vs. Ballin. 144 U.
S.. 5. Therefore, it is my opinion that when a quorum is shown to
-ed
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be present it only requires a vote of four-fifths of those present to
suspend the rule requiring the bill to be read on three several days.
This view has been sustained in other States having similar constitutional provisions. The Supreme Court of Missouri, in the case of
State, vs. McBride, 4 Mo., 303, says:
"In the Twelfth Article of our Constitution it is provided that the
General Assembly may, at any time, propose such amendments to the
Constitution as two-thirds of each House shall deem expedient * * *
"The qIestion to be solved is. what is the meaning ol ile word
'House,' as used in the Constitution; does it mean all the members
elected, or does it mean any number sufficient to constitute a quorum?
"In tihe Seventeenth Seet ion of Ihe Third
1 A rticle of the Constitution the word 'House' is mentioned as consisting of all the mombers elected. 'A majority of each House shall constitute a quorum
to do business.'

*

*

*

The word 'House,'

as used in the Con-

stitution, may then either be the whole number elected to thai Hoime
or a majority of its members.
"The most common meaning of the word, then. beinu a uinmber
of members sufficient to constitute a quorum to do business. it is our
opinion that fifteen members, of the Senate having voted for this
amendment, and seven against it, two being absent. it was passed
by the required number of votes."
Again, where a constitutional provision required that the Legislature should pass no act of incorporation unless with the assent of at
least two-thirds of each House, the word "House" was held to mean
members present and doing business, being a quorum.
Zeiler vs. Central Ry., 84 Md.. 304.
Southworth vs. Palmyra, 2 Mich., 2S7.
The Supreme Court of Louisiana in the ease of Prellsen vs. Mohan,
21 La. Anm., 103. says:
"We can see no room for doubting as to what is meant in Article
*
forty-two of the Constitution by 'four-fifths of the House' #*
by the terms 'each House' and 'the House,' in Article forty-two
must be meant the quorum necessary to do busihels"
Your attention was called at the beginning of this opinion to the
difference in the language used in the two sections of the Constitution
quoted herein. Section 32, Article 3, uses the phrase "four-fifths of
the House," while Section 39, Article 3, employs the term "twothirds of all the members elected to each House."
The framers of the Constitution evidently had in mind the distinctions under discussion. The use of the term "two-thirds of all the
members elected to each House" in that section carries with it the
loical nettation that it was the intent and purpose of the framers
of the Constitution that the same rule should apply in construing the
other section wherq no reference is made to members elected.
I deem the authorities cited sufficient to settle the objections raised
by your counsel, but should they fail to satisfy them that the constitutional rule requiring the bill to be read on three .several days had
been legally suspended. I then make the further point that the Journals of the House show that the bill was actually read in the House
on three separate and distinct days.
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House Journal, page 703, shows that on March 3rd, 1910, the-bill
was read first time and referred to Committee on Municipal Corporations. Page 760 shows that it was read second time and passed to engrossemnt; on same day the constitutional rule was suspended by
vote of 89 to 0- and the bill read the third time and finally passed
by a vote of 90 to 0. Pjag 870 shows thbat on Marh ith Ihe ouse
recalled the bill from the Senate for correction. Page 892 shows that
on March 8th the vote by which the bill was passed was rescinded and
the bill was read again and passed by a vote of 111 yeas, nays 2.
The bill was amended by the Senate and returned to the House.
On page 915 the Journal shows that the Senate amendments were
concurred in by a vote of 94 years, nays 0.
It is, therefore, clear from a reading of the Journal that the bill
was in fact read on three several days in the House, and whatever
view you may take of the question as to whether the constitutional
rule was legally suspended, the provisons of the Constitution have
been literally complied with.
I have discussed this question at length on account of its importance and because of our desire to remove some of the prejudices existing in the East against our laws and the methods employed by our
Legislature in enacting laws.
I trust that the discussion will clearly satisfy the mind of your
counsel that this bill has been legally passed with all the forms and
solemnities required by the Constitution of this State. Such is the
judgment of this Department, which is upheld by the decisions of the
Supreme Court of this as well as of other States.
Yours very truly,
JEWEL

P.

LIGHTFOOT.

Attorney General.

Commissioners court has authority to redistrict county into commissioners'

precincts. etc.

ATTORNEY GENERAL'S DEPARTMENT.
AUSTIN, TEAS, March 4, 1910.
Hon. H. Hamilton, County Clerk, Stanton, Texas.
DEAR SIR: We have your favor of the 21st ult.. which is as follows:
"Has the commissioners court a right to re-district a county into
new commissioners precincts, and if so, would it be legal for one

commissioner to live in one Drecinct and serve as commissioner in
another? For instance; If, after re-districting a county, it throws
one of the old commissioners in another precinct, can this same commissioner serve for the same precinct he- formerly served?
And
would it be legal for the same old commissioher to appoint, or select
voting places for these different precincts, and judges and presiding
judges, ete? Has the county judge a right to appoint commissioners
to serve for these new precincts, and re-districted by the commissioners court ?"
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Answering your first question, you are respectfully advised that
a very similar question was passed upon in the case of the State vs.
Rigsby, 43 Southwestern Reporter, page 271, and a writ of error was
denied by the Supreme Court. In that case there was involved the
right of a county commissioners court to make a new division of
justice precincts. already established, and the court held that it was
within the power of the commissioners court, both under the Constitution and statute, to make such new division. The reasoning
of the court there seems to us strongly applicable to the question
of division of commissioners precincts, since the Constitution uses
this Ianuage, immediately after the provision regulating division of
justi](- precincts., viz:
"Each county shall in lik;e manncr be divided into four commissioners precincts," ete. (See Section 1-. Article 5, of the Constitution).
This language seems clearly to refer not only to the original division into commissioners precincts, but to be applicable also to any
subsequent division thereof. 'We ar inclined to the opinion that it
is the law, and that our courts would so hold that the Constilution
confers ample authority upon commissioners courts to make a neN
division of commissioners precincts.
As to your second question, we answer that if the re-distrieting
of commissioners precincts should throw the residence of one of
the old commissioners into a new precinet, we think the result to be
tit
such commissioner would continue to serve for the remainder
of his precinct. toeether with such additional boundaries. if any.
as may be added( thereto. This, we think, results from the fact that
snch commissioner has been elected by the qualified voters of his
preinet. and by the Constitution and statutes his term of office is
fixed for two years. ani1d until his successor is elected and qualified.
The office of county commissioner is taken by the holder thereof,
subject to the power of the commissioners court to alter the territory ot his preeinet, but not subject to any authority of said court
to abolish the offlice entirely, either directly or by indirection.
Although not decided by any case as far as we know, we are ineliinc stronily to the op iniin that Article 1810b, Revised Statutes
relating to the issuance of certiflcates of election to officers, applies
to (ounty commissioners, and requires that such officers must have
resided in the Slate for twelve months. and must have been an
act nl bonafide citizen of his county and his precinct (district), next
prc('edilne his election. If a county cominssoner has possessed the
aforesaid residenece qualifications, at the time if his election or appointment to such position, we do not believe that a redivision by

the commissioners court, which alters the boundaries of his precinct
would operate to deprive him of office. He would continue to serve,
we think, in his old precinct, according to its original number, and
with its new boundaries.
We see no legal reason why the commissioners court,.as constituted whenithe preeinets are finally re-districted, should not appoint
and select voting places for the different precincts, and judges, etc.
In cases of vacancies, the county judge has the right and it is his
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duty to appoint a county commissioner who resides in the precinct
wherein The vacancy exists.
We believe this fully answers your qucletions, and trust it will be
sufficient for your purpose.
Yours very truly.
Assistant Attorney General.

CORPORATIONS-RED

CT('ION OF CAPITAL STOCK.

If a corporation desires to reduce its capital stock instead of paying in the
unpaid portion (50 per cent thereof being paid upon filing of charter),
this must be done within two years from date of filing. and no reduction
of capital stock will be allowed thereafter.
ATTORNEY

GENERAL S DEPARTMENT.

AUSTIN, TExAs, March 19, 1910.
lon. W. D. Townscind.

crr()

0/ Nt(t.
Oiry

Capitol.

DEAr SR: We are in receipt of your favor of the 1tht inst., in
which you request the construction of this Department of Section 2
of Chapter 1(;(( of the Acts of the Thirtieth Legislature. You desire to know whether a corporation which has paid in only 30 per
cent of its capital stock can, after the lapse of two years from the
date of filing its charter, reduce or decrease its capital stock without
first paying in The same fully.

Section 1 of this act provides that all corporations incorporating
under the provisions of Chapter 2, Title 21, Revised Statutes, shall
be required in good faith to subscribe the full amount of its anThorized capital stock and to pay 50 per cent thereof before sih
corporation shall be chartered. This section further provides that
corporations created under Sections 21, 29, 37, 53, 54 and 61 of the
General Incorporation Law are exempt from the. provisions of this
section.
Section 2 of this act provides that the stoekholders of all corporations chartered as provided in Section 1, "shall within two years
from the date of the filing of such charter by the Secretary of State,
pay in the unpaid portion of the capital stock of such company;
proof of which. shall within said time be made to the Secretary of
State in the manner provided in Section 1 for the filing of charter;
and in case of the failure to pay the same and to make proof thereof
to the Secretary of State within two vears from the date of the
filing of the charter shall because thereof forfeit the charter of
said company, which forfeiture shall be consummated without judicial
ascertainment, by the Secretary of State entering upon the margin
of the ledger kept in his office relating to such corporations the
word forfeited.' giving the name and date thereof."
It is further provided in this section that it is the duty of the
Secretary of State to notify corporations where the charer has been
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forfeited of the fact of such forfeiture. Immediately following this
notice occurs this proviso:
"Provided, that the stockholders of any such corporation whose
charter has been forfeited as above provided who shall within six
months from the date of such forfeiture, and not thereafter, pay in
full the unpaid capital stock of such company and furnish to the
Secretary of State proof of such fact as required herein, and in addition shall pay the Secretary of State as fees belonging to his office
the sum of five ($5) dollars per month for each month and fractional
part thereof between the date of forfeiture and settlement, the company shall be relieved from such forfeiture, and said officer shall
write on the margin of said ledger the word 'revived,' * * #; provided, however, the stockholders of any such company shall have the
right, at any time within the two years given to make. payment of
the unpaid portion of the capital stock, to reduce the same so that
by reduction, or reduction and payment, the full amount of the
capital stock authorized by such reduction shall be paid, and thus
avoid a forfeiture of the charter."
It is evident from the provisions of this act that where a corporation which is subject to the provisions of Section 1 fails to pay in
the unpaid portion of its capital stock within two years, or which
fails to reduce its capital stock within the two years given, so that
by reduction, or reduction and payment, The full amount of the
capital stock is paid, can not, thereafter, reduce the same, but must
pay in the full amount thereof within the six months after notice
received by the Secretary of State of the fact of the forfeiture of
the charter of such corporation.
If a corporation desires to reduce its capital stock instead of paying in the 'unpaid portion, this must be done within two years from
the date of the filing of its charter. At the expiration of the two
years, it is the duty of the Secretary of State to enter the forfeiture,
and the failure of such officer to enter such forfeiture would not
authorize the reduction of the capital stock.
Where the two years will elapse before proof of payment of the
unpaid portion of the capital stock, the right of forfeiture accrues
and the corporation must then within six months after the forfeiture
is entered and after notice is received by them from the Secretary
of State, pay in the entire amount of the unpaid capital stock, together with the penalty of five dollars per month from the date of
the forfeiture to the tiine of settlement. If a corporation desires to
take advantage of the reduction of its capital stock, in order to
avoid the paying in the unpaid portion thereof, it must do so within
two years from the date of the filing of its charter, and not thereafter.
You are. therefore. respectfully advised that in the case submitted
by you. you should enter the forfeiture upon the ledger kept in your
office relating to such corporations, and issue the proper notice of
the fact of forfeiture to the corporation in question, which forfeiture
can only be avoided by the payment in full of the unpaid portion
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of the capitol stock, together with the penalty of five dollars per
month from the date of forfeiture to the time of settlement.
Yours very truly,

C. A.

LEDDY,

Assistant Attorney General.

CORPORATIONS-ARTICLES OF INCORPORATION-GUARANTY COMPANIES.
All corporations incorporating under Subdivision 37 of Article 642, including
fidelity and guaranty companies, must file original articles with Secretary of State.
ATTORNEY GENERAL's DEPARTMENT.

AusTIN, TEXAS, April 20, 1910.
11on. TV. B. Townsend, Secretary of State, Capitol.
DEAR SIm: You desire in your recent inquiry the opinion of this
Department as to whether a corporation which seeks to incorporate
as a fidelity and guaranty company under Subdivision 37, Article
642, Revised Statutes, should file its original articles of incorporation with the Secretary of State or with the Commissioner of Insurance and Banking.
Article 3028, Revised Statutes, provides:
"Any number of persons desiring to form a company for the purpose of transacting an insurance business shall adopt their articles
of inco oration and submit the same to the Attorney General: and
if 'said 3rticles shall be found by him to be in accordance with the
laws of this State and of the United States, he shall attach thereto
his certificate to that effect, whereupon such articles shall be deposited
with the Commissioner of Insurance."
Some of the purposes mentioned in Subdivision 37 are within the
term "insurance:" that is to say, a corporation under said subdivision
is organized to do a fidelity and guaranty insurance business. The mere
fact that a corporation obtains its authority from the general incorporation act and not from Title 58, which provides for the incorporation of insurance companies, would not in itself prevent it
from being compelled to file its original articles of incorporation with
the Commizsioner of Insurance and Banking. State vs. Burgess et
al., 109, S. W. Rep., 922. The Legislature, however, in 1897 enacted
a special act applicable to fidelity and guaranty companies, containing among others the following provisions:
"That such compnay (fidelity and guaranty) to be so qualified to
act as surety or guarantor must .comply with the requirements of
every law of this State applicable to such company doing business
therein; * * *must file with the Commissioner of Insurance an(c
Banking a certified copy of its certificate of incorporation, written
application to be authorized to do business under this act, etc."
This act clearly has reference to both domestic and foreign companies organized for the purpose of conducting a fidelity and guar-
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anty insurance business. The provision that these companies must
file with the Commissioner of Insurance and Banking a certified
copy of its certificate of incorporation, evidently presupposes that
the original articles of incorporation have therefore been filed
with the Secretary of State, as it would be absurd to require a company which had already filed its original artifles of incorporation
with the Commissioner of Insurance to procure a certified copy of
such articles and file them with the Commissioner of Insurance and
Banking.
Under this special act applying to. fidelity and guaranty coinpanies it was evidently the purpose of the Legislature that all such
companies incorporated under Subdivision 37 of Article 642 should
file their articles of incorporation with the Secretary of State; that
such company would not be authorized to do business until it files
with the Cimmissioner of Insurance a certified copy of its articles
of incorporation. The view that companies organized under Subdivision 37 should file their articles of incorporation with the Seeretary of State is strengthened when we refer to the acts of the
Thirtieth Legislature, (acts of 1907, page 39), which requires all
corporations organized under Chapter 2, Title 21, to make proof before the Secretary of State that the full amount of its authorized
capital stock has been subscribed and 50 per cent thereof paid in.
This act contains the following proviso:
"And provided further, that corporations created under Sections
21, 29, 37, 53. 54 and 61 of Article 642, Revised Statutes of this
State, are exempt from the provisions of this section."
This act was evidently intended to apply to corporations that
were required to file their articles of incorporation with the Secretary of State. However, this official has nothing to do with receiving proof as to the paid up capital stock of companies which
are required to deposit their articles of incorporation with the Commissioner of Insurance.
It is therefore apparent that the reason for the provision exempting corporations organized under Subdivision 37 from making necessary proof required from other corporations whose charters are filed
with the Secretary of State is that such corporations are required
by Chapter 165, acts of the Twenty-fifth Legislature, to make proof
to the Insurance Commissoner and to obtain from him the permit
to transact business in the State.
We are, therefore, of the opinion that the Legislature has made a
special provision with reference to surety and guaranty companies,
which relieves such companies from filing their original articles of
incorporation with the Commissioner of Insurance.
You are, therefore, respectfully advised that all corporations incorporated under Subdivision 37 of Article 642, must file their
original articles of incorporation with the Secretary of State, properly
executed, and obtain from him a certified copy of such articles of
incorporation to be presented to the Insurance Commissioner, with
a written application to be authorized to do business in this State,
and by complying with the further provisions of Chapter 165, Gen-
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eral Laws of the Twenty-fifth Legislature before they will be authorized to do business in this State.
Very truly yours,
JEWEL P. LiGTFOOT,
Attorney General.

ELIGIBILITY TO OFFICE-OFFICIAL BONDS-COUNTY
SUPERINTENDENT.
A woman who is a feme sole is eligible to hold office of county superintendent. Married woman not eligible because of disability to bind herself
by bond.
ATTORNEY GENERAL'S DEPARTMENT.
AuSTIN. TEXAS, May 24. 1910.
Mr. E. C. Dunnam, Coryell. Texas.
DEAR SIR: In answer to your letter of the 17th inst., we beg to
advise you that a woman who is a feme sole is eligible to the office
of county superintendent of public instruction, but probably a
married woman could not lawfully hold said office, for the reason
that an official bond is required by the acts of 1905, page 274. and
because of this disability of a married woman to bind herself by
a bond or other contract. The Constitution and laws of this State
do not require this office to be filled by a qualified voter; hence, the
only disqualification that might exist against a woman filling this
office would be the contraclual disability of a married woman under
our law. (Steusoff vs. State, 80 Texas, 428; Harkreader vs. State,
33 S. W. Rep., 117; State vs. Hostetter, (Mo). 39 S. W. Rep., 270).
In the above cited case of Harkreader vs. State, the Court of
Criminal Appeals held that a minor could lawfully fill the office
of deputy county clerk, but intimated that he could not hold the
office of county clerk because of the necessity of giving an official
bond and because of his contraqtual disability of minority. If that
suggestion of the court is well taken, then the same reason wouldapply to a married woman and would disqualify her from holding any
public office, the incumbent of which would be required to give an
official bond..
Yours very truly,
R. M. ROWLAND,
Assistant Attorney General.

CONSTITUTIONAL CONSTRUCTION-PORTER FOR STATE
FIRE RATING BOARD.
Board may employ, at an additional salary, porter of Insurance Department,
and who draws from that Department salary regularly appropriated by
LegisIture, without violating Section 33 of Article 16 of the Constitution.
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AuSTIN, TEXAS, May 31, 1910.
Hon. William E. Hawkins, Commissioner of Insurance and Banking,
Capitol.
DEAR SIR: We have your communication of this date, which is as
follows:
"Do the Constitution and laws of the State of Texas permit the
State Fire Rating Board to employ Ias its porter, at a salary of $10
per month, one who is at the same time porter in the Department
of Insurance and Banking on a salary of $40 per month?
"The facts in this particular instance are that said Board is desirous of employing a colored man, Jim Wilson, who is porter in
this Department to act as porter for said Board outside of his regular
hours of duty as porter in this Department, if said Board can legally
avail itself of his services.
"Please favor me with an early expression of your opinion on
the point involved."
The proper answer to your question involves the correct interpretation of Section 33 of Article 16 of the Constitution, reading
thus:
"The accounting officers of this State shall neither draw nor pay
a warrant upon the treasury in favor of any person, for salary or
compensation, as agent, officer or appointee, who holds at the same
time any other office or position of honor, trust or profit under this
State or the United States, except as prescribed in this Constitution."
It is clear that the porter of the Deparment of Insurance and
Banking is holding a position of profit under this State; and if, by
accepting employment as porter for the State Fire Rating Board
at the salary named, he is thereby constituted an agent, officer or
appointee under this State it follows that the Comptroller could not
lawfully draw a warrant in his favor nor could the Fire Rating
The whole
Board legally employ him as porter for such Board.
question turns upon the meaning of the words agents, officers or appointee as used in the above constitutional provision. We think it
too clear for discussion that the person employed by the State Fire
Rating Board as porter would not by such employment be constituted either an agent or officer, and it only remains to inquire whether
he should be considered an appointee under this State.
Bouver's Law Dictionary defines "appointment" as "the designation of a person, by the person or persons having authority therefor,
to discharge the duties of some office or trust." In the case of
Brown vs. Oconnell, 4 Am. Reports, 92, the word "appointed" was
held to mean "named" or "designated for" or "assigned to" an
office. In the case of Wickersham vs. Brittain, 15 L. R. A., p. 108,
the following definition of the word "appointment" was approved:
"Appointment to an office of trust implies the conferrng of the
dignity by the act of one or more individuals having power to select
the person appointed," and a similar view was taken by the court
in the case of State vs. Squire, 39 Ohio State, 197.
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From these approved definitions and according to the ordinary signification of the word "appointee" we are constrained to hold that
its meaning, as here found in our Constitution, does not extend to a'
mere servant or laborer performing menial services in some department of the State government. We think its connection with the
associated words "agent" and "officer" implies that it is used in
a limited sense, and intended to embrace only such persons as hold
appointive positions of less dignity than an office itself, and not having the special representative capacity of an agency, but nevertheless involving administrative responsibilities and duties. It may be
and doubtless is, difficult to draw the line of demarcation; but nevertheless we can not conclude that this constitutional provision would
deny the State Fire Rating Board the legal authority to employ as a
porter one who is performing similar service in another department
of the State government. Therefore, your question is answered in
the affirmative.
Yours very truly,
Joni W. BRADY,

Assistant Attorney General.

CONSTRUCTION OF LAWS-LIQUOR LAW-PERMIT TO
APPLY FOR LICENSE.
Party has reasonable time after granting of permit by Comptroler to engage
in retail liquor business, to apply to county judge for license. Where
permits to apply for licenses hive been issued (the total number allowed
by law) to parties known to be opposed to the liquor traffic, for the
purpose of preventing the establishment of saloons in the precinct, the
Comptroller should refuse to renew permits.
ATTORNEY GENERAL'S

DEPARTMENT.

AUSTIN TEXAS, June

23, 1910.

Hon. J. 1W. Stephens., Conptroller of Public .1crounts. Capilol.
We have your letter of the 17th instant, which is as
DEAR SIR:
follows:
"On September 9, 1909, upon proper application made to this department. I issued permits to R. J. Rose, J. A. Umphries, J. C. Evans
and M. F. Dickey to apply for liquor license at a point near Oakwoods, Texas, in precinct No. 3, Freestone County, said precinct being entitled to only three permits.
"I enclose herewith a letter from Hon. R. L. Williford, County
Judge of Freestone County, in which he states that neither of the
parties referred to above to whom permits were issued by me has
ever applied to him for license.
"You will please advise me, first, do the permits mentioned above
run for one year?
"Second. Under the conditions as stated above, would I be authorized to issue renewal permits upon a proper application from the
above mentioned parties?"
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In answer to your first question, we have to state that the statutes
provide that a person desiring to engage in the buisness of a retail
liquor dealer must, before applying for his license, make application
for and obtain a permit from the State Comptroller; and provides
further, that after obtaining such permit he may then file his application with the County Judge for a license to pursue such business. We
find no specific provision as to when he shall make his application to
the County Judge after having obtained his permit from the Comptroller. The courts might hold that this must be done within a reasonable time, but it is unnecessary to pass upon this precise question
under the state of facts that are made to appear by your letter and
the accompanying letter lo you from Judge I". L. Williford. If the
permit is duly followed up by an application for license and the payment of the required taxes and the issuance of the license, such
license runs for a year and the permit upon which it is based is limnited by the life of the license.
In answer to your second question, we are of the opinion that if
persons who are well known to be opposed qn principle to the liquor
traffic apply for and obtain the total number of permits that the law
allows to be issued in the precinct where they reside and file such permits away and take no steps for practically a year to make any use of
such permits, such circumstances would, in the absence of explanation, afford strong reason to believe that the permits were not applied
for with the intention of using them, but were obtained for the sole

and only purpose of preventing others from engaging in the sale
of intoxicating liquors in that precinct, and in that way indirectly
enforcing prohibition in such precinct. Furthermore, we think that
if you are satisfied that this was the motive of the persons holding
these permits, and that they have the same motive in applying for
the renewals of such permits you would be justified under the law
in declining to grant them renewals and in granting permits to
other persons who .made application therefor in proper form and
who really intended to follow up such permits by obtainng licenses
and paying the State and county taxes and engaging in the business
of retail liquor dealers.
However worthy the motives of persons in obtaining permits and

using them for the purpose of preventing others from establishing
saloons in certain districts may have been, we think the action of
such persons is an evasion of the Rohertson-Fitzhugh law, and produces a result that such law does not contemplate nor intend. If
prohibition in the precinct in question is a desirable thing, the Constitution and laws of this State provide other means for putting it
in force, and we do not think that it can legally be obtained in practical effect by the means here resorted to. We return you enclosures
herewith.

Yours very truly,

R. M\.

ROWLAND.

Assistant Attorney General.
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PARDON---REVOCATION OF, ETC.
A pardon procured by false and fraudulent representation is void, and the
Governor has power to revoke, and the prisoner, if at liberty, may be
taken into custody under proper legal process issued upon the judgment of conviction and may be compelled to satisfy such judgment.

ATTORNEY GENEI

S DEP.\RTrENT.

AUsTN, TEXAS. June 30, 1910.
Hon. Thonas 31. Campbell. (ovrfnor, Capitol.
DEAu SIR: We have received from you certain papers and afmd(aVIS I elingif to show that flP pron
herinfhore 2n0 ci bi N-ou
Y
to Felix Tacehini of Denison. Texas, was procured by representations to you as to Tacehini's physical and financial condition that
of this dieliaritwilnt upon Ibhe
were unnrue. You ask lie pinini
question of whether or not a pardon granted as a direct result of
fraudulent or untrue stalemenis mode hy a prisoner or those seeking his pardon and made for the purpose of obtaining such pardon,
and that influenced the pardoning power in granting such pardon
will render the pardon so granted void.
We beg to advise you that if you were imposed upon by misstatements, whether made with actual fraudulent intent or not, of
the fuels concernin2 Taehini 's physical or financial condil ion and
were thereby caused to issue a pardon that you would not have
in'anate(d if such misinformation had not been
then S1111 partiven.
don so obtained was void, and Tacehini, if at liberty, may be taken
into cnstody under proper legal process issued upon the judgment
of conviction, and may be compellod to satisfy such judgnent. This
proposition is sustained by the following authorities:
Rosson vs. State, 23 Texas Appeals, 287.
Ex Parte Rosson. 24 Tex.is Appeals. 226.
29 Cc. of Law and Procedure, page 1566.
In the above cited case of Rosson vs. State a pardon was issued
by the Governor and delivered to the attorney for Rosson, who in
turn delivered it 10 the clerk in the office of the superintendent of
the penitentiary at Huntsville, at which place Rosson was Ihen confined. On the day of the delivery of the pardon to the penitentiary
authorities and before the actual delivery of same by hem to Iosson, and before flie release of Rosson from the penitentiary, the
Governor wired the superintendent of the penitentiary and caused
the pardon to be returned to him. whereupon he un(lertook to revoke
it by endorsing on it the following direction to the Secretary of
State:
"Issue an order ancelling this as having been issued on misinforniation."
The result was that Rosson was not released from tihe penitentiary,
but remained a prisoner therein. le sued out a writ of habeas corpus alleging that the pardon had taken effect by delivery to his
attorney and acceptance by his attorney, and that be was illegally
restrained of his liberty. The Conrt of Criminal Appeals held that
inasmuch as the pardon had been delivered and.-attempted revocation of it by the Governor was without authority, but that the par-
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don procured by fraud was absolutely void; that the aforesaid endorsement on the pardon by the Governor was prima facie sufficient
to show that this pardon was secured by fraud, and that in the
absence of proof by the convict upon the habaes corpus trial that
no fraud was committed, and the Governor was not impoesd upon,
the pardon was to be treated as void. Accordingly the judgment of
the lower court remanding Rosson to the custody of the penitentiary
officials was reaffirmed. In the opinion the court said:
"It is unquestionably true that a pardon procured by fraud upon
the pardoning power is void. Any suppression of truth or suggestion of falsehood in obtaining a pardon will vitiate it."
The doctrine of this case was adhered to in the case of Ex Parte
Rosson, 24 Texas Appeals, 226. This was a subsequent habeas corpus proceeding brought by the same person. On the trial of this
latter habeas corpus proceeding Rosson proved by the Governor

and the attorney who had procured the pardon facts which showed
the absence of any fraud or misstatement of tacts-in procuring the
pardon. -It was, therefore, held by the Court of Criminal Appeals
that the pardon was in force, and taht Rosson was entitled to be
released.
In 29th Cyc., page 1566, the following language is used:
"A pardon procured by false and fraudulent representations is
void, and this is true ven though the person pardoned had no part
in perpetrating the fraud. A mistake as to fact may render a pardon void."
Several decisions are cited to support the text, and among them
the Texas case of Rosson vs. State, above referred to.
We return herowith the papers handed to us for our inspection.

Yours very truly,
IR. M. ROWLAND.
Assistant Attorney General.

LIQUORS-LOCAL OPTION.
Disposition of stock of dealer after adoption of local option.
license.

Unearned

ATTORNEY 0ENERAT.'s DEPARTMENT.
Hon.

AusaN, TEXAS, July 6, 1910.
V. E. Murphy. County Attornly. Gancerille. Texas.

DEAR SIR:

We have your letter of June 22nd, from which we

quote as follows:
"There are several parties in a commissioners precinct recently

gone dry who desire to dispose of their stock. Can they not sell
this stock in bulk in wet territory without license?
"If yes, then what do you mean by bulk; that is, could it be sold
in anything less than the entire stock, such as barrels and original
paekaes which have not been broken for retail?
"Could a man whose license has not expired at time territory
went dry transfer his license to party in wet territory along with
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his stock, or is his license so nullified as that he has no other interest in same except to cash in for unearned time?"
We have given your quetsions careful consideration and our conclusion is that after the local option law has taken effect in a commissioners precinct in a county it is not at all clear that a retail
liquor dealer having a saloon within said precinct may lawfully
move his stockof goods to aiother subdivision in the saie eouitY
where the local option law does not prevail, or to another county
wh ieli ha snot a dopted ithe loeal option 1aw. and 1Iihre selI ol his
stock of goods in bulk without first paying' the wholesaler's tax
under the Robertson-Fitzhiioh law, or sell it out at retail without
obtaining a new permit and license under saild law.
The writer finds a difference of opinion on this question among
the members of this department, and Ihat admonishes himn that
the matter is involved in doubt and uncertainty, making' it uisafe
and undesirable for this department to advise you or for you to
advise the liquor dealer in question that he may sufrely pursue this

course.
it is clear that Section 33 of the Robertson-Fitzhugh law of

1909

has ni(o application here. It merely allows a liquor dealer to dispose
of his stock in bulk after his lieense has been forfeited in accordance with the provisions of that law for the forfeiture of licenses

upon the grounds set forth in the act.

The adoption of the lof'al

is not a 40:
option hw by a count\- or a subd ivision of a (n1
feiture of the license within the meaning of Section 33. Neither
Ihois c'-se. 11
does Sect ion 7 of said Intv have anY appplial inn
allows one voluntary assienment of the liquor lih.ense and allows

the oritinal licensee of his assignee to change the place of business
designated in the license by applying to the County Judge and
which has not adopted the local option lIw, and there sell out his
nection with Section 9j, segregating the different cities or towns and
justices

precincts

one from the other and remulating the nume(r

of permits and licenses that may be granted within a city or town
or Justice precinct, we think it is the clear intention of the law not
to allow a retail liquor dealer or his assignee to chasn2e the ples
of business so as to' remove it to a point outside of the oriainal uistice precinct, and thereby euse an additional saloon to b( s1 up
in some other justice preeinet without the obtaining of a new pormit in such other precinct: and perhaps resulting in a lareer number of saloons in such other proeinet than The law allows. In other
words, we think that if the retail liquor dealer desires to move his
'place of isiness to another city or to another justice precinet. ih
only way he can legally lo it is to apply to the Comptroller for a now
permit at the new place and-obtain his license there just as if he had
not been in the business before.
Some of the members of this department take the view that -the
Robertson-Fitzhugh law does not prohibit a single raie without a
license, but only prohibits engaging in the business of selling intoxicating liquors without a license. Others hold the view that said law
not only forbids engaging in the business without obtaining a-license.
but prohibits the selling in any mannei whatever of any intoxieanis
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without first having obtained the license required by said law. When
we examine the language of the law itself we find that.there is room
for both contentions.
Section 1 declares that there shall be
obtaining authority so to do; but when this language is read in concollected from every person selling intoxicants at retail a certain tax,
and that there shall be collected from every person selling them in
quantities of one gallon or more a certain tax. You will note that this
law does not say thai the tax shall be collected from every person engaging in the business of selling intoxicaits at wholesale or retail,
neither does it say that those who engage in the sale of such liquors
shall first pay the tax required by law. It simply says that every
person selling shall first pay this tax. Section 2. which deals more
.pecifica lly with the case of a retail liquor dealer, declares thit:
"Any person who sells intoxicating liquors in quantities of less
than one gallon shall be governed by the provisions of this law and
be required to take out license hereunder."
Now it is obvious that if the language just quoted means what
it literally says, a single sale of less than one gallon of intovicatih
liquor by one who had no intention whatever pf pursuing the husiness would violate this law if the person makfng such sale had not
first taken out a license. It may be that the intention of the Legislature was not as broad as the language used, and that a consideration of the entire act, keeping in view its general scope and purpose, would limit the effect of this language. However, you will
readily see that this language makes the question one of such doubt
that it would not be safe for us to advise that a single sale is not
within the prohibitions of this law. You will also note that Sections 4 and 5 of the act denounce penalties against persons who
shall directly or indirectly sell intoxicants without first having paid
the required taxes and obtained licenses. In this connection see the
case of Robinson vs. State, 75 S. W. Rep., 526, where similar language was construed by the Court of Criminal Appeals to forbid
even a single sale without first procuring a license, and the case of
Sneed vs. State, 117 S. W. Rep., 893, where the Robinson case was
cited and followed.
The retail liquor dealer can, of course, under the circumstances
stated in your letter, obtain a refund of the proportionate amount
of the license tax for the unexpired term of his license. See Sayles
Civil Statutes, Article 3398. Also, as ynu well know, he could lawfully sell out and dispose of his stock of goods between the time of
the election at which the local option law is voted, and the date
whn such law takes effect.
In view of the state of our statutes and decisions on this subject, we do. not feel at liberty to advise that a liquor dealer could,
under the circumstances mentioned in your letter, do anything under his license after the voting of the local option law except to obtain a refund of the unearned portion of his license or to dispose
of his stock before the law -actually takes effect, or do both.
Yours very truly,
R. M. RowLAND.
Assistant Attorney General.
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CONSTRUCTION OF LAWS-GAME LAWS.
ATTORNEY GENERAL'S DEPARTMENT.
AUSTIN, TEXAS, July 28, 1910.
Iloit. J. T. Hamilton, Member of the House. Caitol.
DEAR SIR: We have your letter of the 28th instant, from which
we quote as follows:

"Please

give me the present status of the law on fishing and
McCulloch Counties.
"1. In inclosures of 2,000 acres or less.
"2.
In inclo'sures of 2,000 or more.
"Does the owner or manager of less than 2,000 acres have to put
up posting boards or notices to comply with the provisions of ' e
law on 'posted lands?'
The inquiry you submit is one that should be made of the respective county attorneys of the counties interested, and not of this
department. However, since the inquiry comes to us from a member of the Legislature we will answer it as a matter of accommodation.
We have to state that the Legislature has dealt with this sub.ject
liimting in San Saba and

froml tine to time in such a way as to th!oW it into confusion ald
make it well nigh impossible for any one to say with certainty what

the present state of the law is on the point. Article 804 of the
Penal Code was amended by the acts of 1903. page 159. so as to
read as follows:
"Any person who shall enter upon the enclosed land of another
without the' consent of the owner, proprietor or agent in charge,
and therein hunt with firearms, or therein catch or take any fish
from any pond, lake, tank or stream or in any' other manner depredate upon the same. shall be punished by fine not less than ten ncr
more than one hundred dollars. Provided, further, that this act
shall not apply to enclqsures including two thousand acres or more
in one enclosure."
Said Act of 1903 did not purport to amend Article 805, which
deals with the same subject. It would seem that a mistake was
made in the publication of Article 805 of the Penal Code of 1895,
and instead of the language published as Article 805 the following
language from the act of May 1, 1893, is the law and should have
been published as Article 805.
"No one shall be liable to the penalty herein provided unless the
owner or proprietor of such enclosure shall, at each entrance thereto,
keep a board in a conspicuous place, with the word 'posted' plainly
marked thereon, which shall constitute posting within the meaning of this act, or shall give notice in some newspaper published
in the county where such enclosure is located. and cause a conv of
such paper containing such notice to be kept on file in the Countv
Clerk's office of the county where the enclosure is situated. Provided, if no newspaper is published in the county, then the notice
may be published in a newspaper published nearest to such county;
prorided further, that this section shall not be so construed as in
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prevent or restrict the right of any person to pass through such iclosure on any public or private road therein; and provided, that
no prosecution shall take place or be instituted under the provision.
of this act, except at the instance or upon the written request of the
owner or owners of the land, or his or their agent."
"Section 2. That it shall be unlawful for any professional hunter
to

enter

upon thq inclosed lands of

anotier wifIw+

l -

of the owner, proprietor or agent in charge, and therein hunt vi'b
firearms or dogs or kill any game for the purpose of sale or market,
and any person so offending shall be punished by a fine of not less
than one hundred nor more than two hundred dollars. A professional hunter under this section is any person who kills any game
'for sale or market, or kills any
for the hi'l, or hiles thereof.
fae
See Wilson's Penal Code, page 331, Note 1 under Art. 805.
We do not pass upon the question of whether or not salid act of
May 1, 1893, was rendered invalid by the following provision contained therein:
"\ind prov(led, that no prosecution shall take place o r be instituted under the provisions of this act except at the instance or upon
the written request of the owner or owners of the land or his or
their agent."
Neither do we pass upon the' question of what effect a holding
that the said act of May 1, 1893, was invalid would have on the
previous law on that subject. The law upon the. subject of hunting
upoln the inclosed and posted lands of another consistiiw' o /2.000
acres or more was enacted by the laws of 1899. page 173. By the
acts of 1903 page 193, Section 6 of this act, was amended so as to
exempt certain counties from the operation of the act, among which

counties wei-e San Saba and McCulloch. Therefore, in the present
inquiry we need pay no more attention to that law affecting inclosures of 2,000 acres or more, because it does not apply in the counties you are interested in.
The laws first above mentioned are confined in their operation to
inclosures of less than 2,000 acres, and apply in all counties. You
will aiso note that Artiele 805 as Inserted by the e(1i ers and as
published in the Penal Code of 1895, and also the said act of May
1st, 1893, a part of which it seems should have been substituted for
805. as inserted by the codifiers, both require the posting' of the
inclosed lands in order to make it a penal offense for persons to
hunt or fish in such inclosures.
Yours very truly,
R. M. ROWL.ND.
Assistant Attorney General.

CONSTITUTIONAL CONSTRUCTION-MUNICIPAL GOVERNMENT-COMMISSION FORM-LEGISLATURE.
Legislature has power to pass charter for city subject to ratification by
voters of said city.
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ATTORNEY GENERAL'S DEPARTMENT.

AUSTIN, TEXAS, July 30, 1910.
Hon. Chester H. Terrell, Member House of Representatives, Austin,
Texas.
DEAR SIR: We are in receipt of yours of the 30th instant, in
which you submit the following question:
"I would appreciate it if your department would give me a
ruling as to wether or not it would be constitutional td pass a charter for a city which would be of no force and effect unless ratified
by the voters of that city.
"Some of the citizens of San Antonio wish to chance the form of
government of that city to a commission form. I personally favor
the form, but believe the people should have a vote on this matter."
We think it would be within the constitutional power of the
Le'islatire to en act a speeia challtr for the eity o Ia An
inino,
with a provision therein that it should be void unless ratified by a
vote of the people of said city at an election to be held for that purpose.

This identical question

was receontly passed upon

by ilIe

Court of Civil Appeals for the Second District, in the ease of Orrick vs. Ci 'y of Fort Worth, 114 Southwestern, 677. and in which
ases the Supreme Court retsed a writ of error, tlherlw in

offect

making the opinion of the Court of Civil appears its opinion. The
charter of the city of Fort Worth, enacted by the Thirtieth Legislatuit6, contains the following provision:
"See. 164. It shall be the duty of the city council of the bit of
Fort Worth at a regular meeting or at a call meeting for that purpose within ten days after the passage of this act to ordor an eleetion for the purpose of submittine the quiestion to the qualified
voters of the city of Fort Worth to determine whether or not the
city of Fort Worth will accept and adopt this charter for the government of said city.

And if for any reason the city council should

fail too order said election within said ten days, then it shall be the
duty of the mayor of the city of Fort Worth to at once order the
same, and fo: such purpose he is hereby vested with the powe4
and authority vested in the city council by this act to carry out the
purposes of this section. Said order of the city council shall desiEnate the date upon which said election shall be held, which date
shall be not elss than twenty nor more than thirty days from the
date of such order. And when such election shall have been ordered
the city council shall cause twenty days' notice thereof to be given
in one or more newspapers published in the city of Fort Worth.
which notice shall state the purpose of said election. The said order
of the city council shall also direct the printing of the ballots to be
used in such election, and the same shall provide that the
ballot of those favoring the adoption of this charter shall
read, 'For the new charter,' and those opposing the adoption
of the new charter shall read, 'Against the new charter.'
The said election except as herein otherwise provided shall
be held and the returns thereof made and canvassed in accordance
with the provisions of laws applying to elections held within the
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city of Fort Worth under the present provisions of its charter and
of the laws of the State of Texas governing the same; and all requirements and penalties applying to general elections shall apply
to said election. The expense for holding such election shall be
paid by the city of Fort Worth, and if a majority of the votes
east at said electiong shall be in favor of the new charter,
then the city conneil shall so declare and the same shall be in
force from and after the date of the canvass of the retuirns by the
city council, which canvass of the returns shall be made by the
city council within five days after the date of holding said election,
and if a majority of the votes eist at said election shall be against
the new charter, then the city council shall so declare, and this act
shall be of no force nor effect."
It was contended in that case that the charter was void because
it delegated legislative power to the people of the State in contravention of the Constitution, but the court held otherwise. In the
opinion it said:
"It is true that the act (Section 164) provides that 'if a majority
of the votes cast at said election (the election provided for by the
act) shall be against the new charter, then the city council shall so
declare, and this act shall be of no force nor effect,' but this, in our
judgment, is not to be construed as conferring upon the people the
power of repeal, as appellant urges. When construed as a whole, a
more reasonable construction is that the Legislature intended the
act of 1907 to operate immediately, to the exclusion of all other
conflicting laws. in so far as necessary or proper thereunder to
elicit the will of the electors in reference to the new charter, and to
declare the entire act, including the charter, of no further force
or effect in event of the contingency of an unfavorable vote. The
Leeislature declared the repeal, if one, and if it ma'v be so termed.
merely submitting to the people the question of whether the new
charter as contained in the act was acceptable. We find nothing in
our Constitution forbidding such legislation, and it is of a charter
very generally approved by the authorities."
To the same effect see:
Graham vs. City of Greenville, 67 Texas, 62.
Werner vs. City of Galveston, 72 Texas, 22.
Ran Antonio vs. Jones, 28 Texas, 19.
Johnson vs. Martin, 75 Texas, 33.
Mr.. Dillon, in his great work on municipal corporations, in discussing the question involved here, said:
'"But while the Legislature is not bound to obtain the acceptance
of assent of the municipal corporation, it is well established that a
provision in a municipal charter that it shall not take, effect unless
assented to or accepted by a majority of the inhabitants is not unconstitutional, it being in no just sense a delegation of legislative
poiver, but merely a question as to the acceptance or rejection of a
charter."
Dillon on Munic. Corp., See. 44. (4th Ed.)
See People vs. Salamon, 51 Ill., 53.
Alacorn vs. Homer, 38 Miss., 652.
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Commonwealth vs. Court of Sessions. 8 Pa. Pt.. 395.
Smith vs. McCarthy, 56 Pa. St., 359.
In the case of Clark vs. Rogers, 81 Kentucky, 43, it is held that
the General Assembly can not delegate its power- to enact laws, but
whether or not the law enacted shall become- operative may be made
to depend on the popular will. As stated by the Court of Civil
Appeals in the case of Orrick vs. City of Foift Worth, supra. a fallieh
(f Ih'. pi'wlipde m:ty be found in our own legisr
ilslatio
lation by referring to the local option laws: The laws are enacted
and repeal all laws in conflict, but whether they shall operate in
a given county or, precinct depends en'tirely on the will of the
I
qualified voters of such district.
Our Sureme Court, in the case of Graham vs. Cjty of Greenville, in considering a statute of this State which provided that
whenever the qualified voters of any territorY ad(joinilg the limits

of any eity accepting the provisions of the statute should vote in
favor of becoming a part of said city, the city council might, by
ordinance, receive them as a part of said city, held that while the
Legislature was not bound to obtain the assent of the persons residing within the contiguous territory before annexing it to a city,
it might do so, and provides that the annexation should npt take
place unless a majority of such persons should assent thereto in
some manner prescribed by the Legislature. The court held that
such statute was "in

no jiist sense a delegation of legislative power.

but merely a question of the acceptance or rejection of a charter."
In discussing an act incorporating the city of San Antonio our
Sunpreme

Court.

11
in the

01 S;a

Antonio

vs. .

onvS.

.

U,

na

other things, says:
"Nor is a statute, whose complete execution and application to
the subject matter is, by its provisions, made to depend on the assent of some other body, a delegation of legislative power."
[n the case of Werner vs. City of Galveston. 72 Texas, 27, the
Supreme Court. uses the following language:
"It is contended that the act of April 3, 1879, which authorized
cities and toWns by a majority vote of their qualified electors to
take control of the public schools within their respective limits, is
unconstitutional. because it is an abdication by the Legislature of
its legislative functions in favor of the voters of the respective mnnicipalities. It is a well settled principle that the Legislature can
not delegate its authority to make laws by submitting the question
of their enactment to a popular vote; and in the State vs. Swisher.
17 Texas. 441, this court held an act of the Legislature which authorized the counties of the State to determine by popular vote
whether liquor should be sold in their respective limits to be unconstitutional. But it does not follow from this that the Legislature
has no authority to confer a power upon a municipal corporation
and to authorize its acceptance or rejection by the municipality according to the will of the voters as expressed at the ballot box. Mr.
Dillon says: 'It is well established that a provision in a municipal
charter that it shall not take effect unless assented to or accepted
by a majority of the inhabitants is in no just sense a delegation of
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legislative power, but merely a question as to the acceptance or rejection of a charter.' 1 Dillon on Mun. Corp., See. 44, and cases
eited. See especially Alcorn, vs. Homer, 38 Miss., 652. That such
legislation is not unconstitutional is expressly decided by this court
in the case of Graham vs. City of Greenville, 67 Texas, 62." It is a general rule, of course, that the power conferred upon the
Legislature to make laws can not be delegated to any other body
or authority, but it is equally well settled that it is not always essential that a legislative act should be a completed statute which
must in any event take etect as a law at the time it leaves the hands
of the legislative department. A statute may be made conditionally and its taking effect may be made to depend upon some subsequent event.

See Brig Aurora vs. United States, 7 Cranch., 382.
Bull vs. Read, 13 Gratt., 78.
In disenssine the (nestion which we now have under consideration, Mr. Cooley in his woork on constitutional law, says:
"As the corporators have a special and pecuilar interest in the
terms and conditions of the charter, in the powers conferred and liahiliti s impoiwd. as well as in the g-eneral question whether they
shall originally be or afterwards remain incorporated at all or not,
and as the burdens of municipal government must rest upon thedr
shoulders, and especially as by becoming incorporated they are held,
in law, to undertake to discharge the duties the charter imposes, it
seems eminently proper that their voice should be heard on the
question of their incorporation, and that their decisions should be
conclusive, unless, for strong reasons of State policy. or local necessity, it should seem important for the State to overrule the opinion of the local majority. The right to refer any legislation of this
character to the people peculiarly interested does not seem to be
questioned, and the reference is by no means unusual.'
See Bull vs. Read, 13 Gratt., 78.
Corning vs. Greene, 23 Barb., 33.
State vs. Wilcox, 45 Mo., 458.
The question that you submit is so well se ttled by the authorities,
especially our own courts, that we deem it useless to pursue the
subject further.
Yours very truly,
JAMES

D.

WALTHALL,

Assistant Attorney General.

CONSTRUCTION OF LAWS-LIQUOR LAW-TAX COLLECTOR-LICENSE TAX-DRUGGISTS.
Tax collector should refuse to issue licenses for sale of intoxicating liquors,
whether to be drunk on premises or not, unless all the provisions of the
Robertson-Fitzhugh law are complied with. Druggists exempt from the
provisions of act other than payment of tax imposed.
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ATTORNEY GENERAL'S DEPARTMENT.
AUSTIN, TEXAS, August 1, 1910.
Hon. F. S. Schleicher, County Attorney, Cuero, Texas.
DEAR SIR: *We are in receipt of yours of the "3rd ulirin.
to which has been delayed because of unusually heavy official demands upon the entire office force of this department.
In your letter you stated that the County Tax Collector of DeWitt County is being presented with applications for licenses to
sell spirituous, vinous and malt lquors in quantities of less than
a quart, and not to be drunk on the premises: and you desire to
know whether such persons are required to comply with the provisions of the Robertson-Fitzhugh law further than the payment of
the annual occupation tax imposed ,thereby.
Prior to the enactment of the Robertson-Fitzhugh law and while
the Baskin-McGregor act was in force, this department ruled that
persons selling liquors not to be drunk upon the premises were not
required to apply to the Comptroller for a permil to applv to the
County Judge for a license, nor to enter into any bond, nor to
comply with any of the restrictive provisions of said aet. Akftor
the enacinent of the Robertson-Fitzhugh law. which repealed the
Baskin-1\eGre-or act, this department ruled that under the provisions of this new act all persons desiring to engage in the sale of
intoxicating liquors in quantities of one gallon or less. whether to
be drunk on the premises or not. were required to comply with
all the provisions of the act. The latter ruling was predicated

upon the last sentence in Section 2 of the Robertson-Fitzhuh

gel.

Said section reads as follows:
"A retail liquor dealer is a person or firm permitted b law. hein' licensed under the provisions of this act to sell spirituous, vinons
and malt liquors, and medicated bitters capable of producing intoxication in quantities, of one gallon or less which may be drunk
on the premises. Any person who sells intoxicating liquors in quantities less than one gallon shall be governed by the provisions of this
law, and be required to-take out license hereunder."
After this opinion was i \en.\orlev Bros.. a whovllesale an] I.rtail drug firm of Austin, brought suit for a mandamus against the
Tax Collector of Travis County to require him to issue to them a
receipt for the amount of the tax imposed upon retail liquor dealers
in Section 1 of the Robertson-Fitzhugh law. and permitting them
to engage in the sale of liquor not to be drunk on the premises. The
District Court awarded the mandamus as prayed for, and upon
appeal the Court of Civil Appeals at Austin affirmed the judgment
and the Supreme Court denied an application for writ of error. This
ease is styled Kirk vs. Morley Bros., and is reported in 127 S_ W.
Rep., page 1109. An examination of the opinion in that case shows
that the principal part thereof was devoted to demonstrating the
proposition that one of the provisos contained in Section 1 of the
Robertson-Fitzhugh law exempted druggists from the provisions of
that act, except as to the payment of the tax imposed by said section; said proviso being as follows:
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"Provided further, that nothing in this article shall be so constrfied as to except druggists who sell spirituous, vinous or malt
liquors, or medicated bitters capable of producing intoxication on
the prescription of a physician, or otherwise, from the payment of
the tax herein imposed.".
The reasoning in this case is chiefly directed to sustaining the
contention of Morley Bros. that druggists, as a class, were exempted
from all the provisions of said act, except the requirement for the
payment of the tax and the concluding paragraph of the opinion
shows that such was the only question actually, decided by the
court.
The further question. as to whether the various restrictive provisions of the act are applicable to all persons other than druggists engaged in selling intoxicating liquors in quantities of one
gallon or less, whether to be drunk on the premises or not, was not
decided by the court: althouoh the question was pressed in argument by the attorneys from this department and a decision thereon
invited.
There are certain expressions contained in said opinion tending
to declare the view of that court to be that not only druggists, but
all other persons selling intoxicating liquors in quantities of o[ne
gallon or less, not to be drunk on the premises, were required only
to pay the tax provided in Section 1, and that the various restrictive
provisions of the law applied only to those who sell liquor to be
drunk on the premises. However, this precise question was, as
stated, presented in the Morley case, but the court did not pass
upon the question, which leads us to assume that there exists some
question in the minds of the court on this phase of the ease: so
much so that we are unable to advise that they would, in a case
where the party was not a drugvist, hold that he was exempt from
the provisions of the act other than a payment of the tax imposed.
We are free to confess that the opinion in the said case leaves
the

iatter

involved in much doubt, and the only way it can be

definitely settled is to have some party other than a druggist, who
wishes to sell, not to be drunk on the premises, to mandamus the
County Tax Collector to issue him a license for that purpose. Therefore. we must advise the County Tax Collector to refuse to issue
licenses. for the sale of intoxicating liquors, although not to be drunk
on the -preimses, unless all the provisions of the Robertson-Fitzhugh law are complied with. If any applicant feels that the law is
otherwise, and that he is entitled to pursue said business upon
merely paying the tax, there is an adequate and speedy remedy at
law, and this vexed question may be tested. We offer this suggestion in view of the conceded doubtfulness' of the quetsion.
Yours very truly,
JEWEL P. LIGHTFOOT,
Attorney General.
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CONSTITUTIONAL CONSTRUCTION-1EMBER OF LEGISLATURE-VACANCY-APPOINTMENT TO ANOTHER
OFFICE-CONFIRMAT [ON.
Member of Legislature, after resignation, not disqualified to accept appoiniment to another office, appointment to which is subject to confirmation
by Senate.
ATTORNEY UENERAL

s

DEPARTMENT.

AuSTIN.

TEXAs, August 3, 1910.

Scniator Robert E. Cofer, Chairnan -of Commiti
.1ustin. Trxas.
My DEAR SENATOR: We are in receipt of your favor dated Au-

g'ust 1st, from which I quote the following:
"His Excellency, Hon. T. ML. Campbell, has sent to the Senate
with request for confirmation, the names, of Hon. C. H. Jenkins as
Judge of the Court of Civil Appeals and Hon. John Mobley as Assistant Attorney General.
"Both of these gentlemen were members of the present Legisla-

ture, but have resigned. The question has been raised as to whei her
or not they are eligible to these respective'offices.'
You direct attention to the following provision of Article 3, Seetion 18 of the Constitution of Texas:
"No member of either House shall, during the term for which
he is electel. be eligible to any office or place, the appointment to
which mar be made, in whole or in part, by 'either branch of the
Legislature."
You state further that the Senate has appointed a committee. of
which you are the chairman, to take the advice of this department
upon the point at issue for the information of the Senate.
You are respectfully advised that in so far as my researches
have extended, this provision of our Constitution has never been
construed by Ihe courts of this State. However. constitutional provisions of at least two other States containing sinilar language have
been construed by their courts.
Article 4. Section 9. of the Constitution of Minnesota, provides
as follows:
"No Senator or Representative shall, during the time-for which
he is elected, hold any office under the authority of the United States
or the State of Minnesota. except that of postmoaster."
A member of the Legislature of that State, after qualifving and
serving for about five months. resigned, and was appointed to the

public office of Inspector of Boilers for the Fourth Congressional
District of his State. The legislative session, during which he served
as a member terminated prior to his reioaation. The enurt held
that under the terms of that provision no Senator or Representative
could, during the term for which he was elected. hold any other
office under the authority of the State of Minnesota.
State ex rel. Childs vs. Sutton, 30 L. R. A.. 630.
The conclusion was predicated upon the well settled rule that
where the language of the Constitution is plain and unambiguous
and its meaning obvious, if the words embody a definite meaning.
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which involves no absurdity and no contradiction between different
parts of the same writing, then that meaning apparent upon the

face of thie instrument is ihe one which alone we are at liberty to
say was intended to be conveyed.
The same court quoted approvingly the following from a New
York case:
"It rimst he very plain, ndy, absolutely certain, that the people
did not intend what the language they have employed, in its natural
signifiention, imports, before a court will feel itself at liberty to depart from the phlin reading of a constitutional provision."
People vs. Rathhone, 145 N. Y., 4.34.
The court fiially concliiding Ihat the phrase: "duringr

the time

for which lie was elected" meant the entire contsitutional term of
two years for which he was elected. and whether lie resigned during
that lime or not. he was not permitted to hold any other office during
such term.
similar language of
The next strongest anthority construain
which I am aware is a California case.
I People vs. Burhank. 12 Cal., 378. it was decided that "Constitution. A\rliele 6, Rections 15 and 16. providing that the compensation of jmders shall not le increased or diminished 'during the
term for which they shall haove ben elected. moans durinq the imc
or period for which the offleer is elected. When the Constitution
says. 'The iclue shall hold his office for six years' it means that this
period of six years is the term of his office: it is the guantum of lime
assigned to him bhr the Constitution as his richt to the enlonnont
of the office, and this quantum niay not improperly be called a
'term.' Tf A is elected District Judge, and enters on the office or
aeeeepts it for a day. he is disqualified for other office during the
whole period of six years, and so after his election it would not be
comnetent for the Legislature to change the compensation."
The first impression after an examination of these cases would
naturally he ihat they are so directly in point, that they may be
safely accepted as authority for deciding the qnostion against the
eligibility of Mlessrs. Tenkins and Mobler to hold the offices to which
thov have been appointed by the Governor.
The decisions are indeed clear enough in logic and reason to be
accented as a correct statement of the law in any qtate having a
Constitution with the same history and containing similar provisions.
There is nothing in either case to indicnte whether either of these
States have changed these provisions since their oroanization as
States, and T think it may be safely assumed that they have not
done so. Tnder similar conditions I believe our courts would not'
likely approve and follow these decisions. But the attitude of the
people of this State on this question, as expressed in the several
Constitutions heretofore adopted. has shifted and changed so frequently as to involve the real meaning of the language ainted hb
you from our present Constitution in real doubt and renders it
questionable whether the Minnesota and California cases can be
safely accepted as authority for refusing the confirmation of these
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When I1hie

awninamg of a word or phrase in a Consti-

tution or a statute is of doubtfiul mieaning the court may look into
prior and contemporaneous acts, the reasons which induied tle aot
in question, the mishief intendted to be remedied, the extraordinary
circumstances and the piirposes intended to be accorplished by it
to determine its proper construction.

Rathbone vs. U. S., 175 U. S., 414.
Sutherland Statutory Constriiction, Vol. 2, Sections 450 and 152.
Mr. Sutherland, a recogiized authoirly on constitutional and staiiitory construction, says at Seet ion 452 that:
ipropriety of (,onpa rin g rep,ealed statites with those remaini"The

ing in force, or subsequently enacted, for the purpose of construing
the latter, is not to be questioned ill Ihe absenlce of any reterence to
them in the statute under consideration."
The Executive Departnent of the -State, through the Governor,
has heretofore appointed and the Senate has confirned the appoint-

ment of officers who had been elected to the Legisliture and who.duiring the term o their office resigned' their seats to acept such apnpointment. These acts amounted to exeentive and lolPilat ive
considlerino0w
under
Constitution
of
the
that
provision
of
struction

tion, which has long been acquiesced in and followed by numerous
distinguished officers of this State, famed for their patriotitl devotion

to the Constitution and laws of this State.
The action of the Senate in calling into question the eligibility
of the two officers named therefore renders it necessary to review
the provisions of the several Constitutions of this State upon this
subject in order to determine whether a member of the Legislature
who has resiened his seat is disqualified. during the term for which
he was elected, from holding other office, the appointment to which
is made in whole or in part by the Senate.
Article 3, Section 24. of the Constitution of 1845, contains a provision in exact terms with our present Constitution as follows:
"And no member of either House of the Legislature shall, during
the teri for which he is elected, be eligible to any offiee or place. thl
appointment to which may be made in whole or in part, by either
branob of the Legislature."
The same provision in identical languacge was carried forward in
Article 3. Section 24, of the Constitution of 1861.
Subsequent to the adoption of the Constitution of 1861, the Governor and the Legislature doubtless construed this provision so that
if a member of the Legislature resigned his seat he was not disqualifled from accepting any such appointment, and that the phrase "during the term for which he is elected" did not relate to a person who
had resigned.
The limited time at my disposal has not afforded opportunity to
search the records of that period, but I dare say if it were done it
would disclose the facts that persons who had served during- a term
of the -Lecislature were subsequently appointed to official positions
in this State.
This construction doubtless influenced the Constitutional Convention of 1866. or if not, then for some unexplained reason they
amended the provision to read as follows:
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"And no member of either House of the Legislature, during the
term for which he is elected. although lie may resign his selt as such
member, shall be eligible to any office or place, the appointment to
which may be made in whole or in part by either branch of the
Legislature."
They also added the same significant clause to another provision
of the same section as follows:
"Nor shall members of either House vote for a member of their
own body, though he resign his seat in the same. for Senator in the
Congress of the United States."
These provisions remained a part of the organic law of the land
until 1869. and rendered a member ineligible though he resigned his
office.
The Constitutional Convention of 1869 struck both the foregoing
provisions out of the Constitution of that year and left no such restrictions against a member of the Legislature. (See Article 3. Sec.
tion 29,. Constitution 1869). Then for a period to 1876 we had no
constitutional restrictions of the character under discussion.
What inference is to be drawn from the change in phraseology in
1866 and its entire elimination in 1869?
Mr. Sutherland on Statutory Construction, Vol. 2, Section 401.
qnoting from numerous decisions, lays down this well settled prineiple:
" 'It has been a general rule,' says Blackburn. J., " 'for drawing
legal documents from the earliest times, which one is taught when
one first becomes a pupil to a conveyancer, never to change the form
Qf words unless you are going to change the meaning; and it would
be as well if those who are engaged in the preparation of acts of parlianient would bear in mind that that is the real principle pf construetion."
Hadley vs. Parks, L. R. 1 Q. B., 457.
Dickenson vs. Fletcher, L. R. 9. C. P. 8.
"Whether the change be by omission, addition or substitution the
prin(iPle applies."
Yarbrough vs. Collins, 91 Texas, 306.
United States vs. Bashaw. 50 Fed., 749.
Lawrence vs. King, L. R. Q. B., 345.
Eliot vs. Himrod, 108 Pa. St., 569.
"Where changes have been introduced by amendment it is not to
be assumed that they are without design."
Duff vs. Karr, 91 Mo. App., 16.
The Constitutional Convention of 1876, which adopted the present Constitution, when they came to treat with this subject, readopted
the language employed in the Constitutions of 1845 and 1861 and
eliminated all reference to members resigning their seats to accept
appointment.
rr. Sutherland again says that "in the interpretation of re-enacted statutes the court will follow the construction which they reeeived when previously in force."
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"The Legislature will be presumed to'know the effect which such
statutes originally had, and by re-enactment to intend that they
should again have the same effect."
Sutherland Statutory Construction, Vol. 2, Sec. 403, citing long
list of authorities, including our own Supreme Court.
In the case of Marsene Johnson vs. Hanscom, 90 Texas, at page
328, the Supreme Court, in discussing a re-enacted statute, and speaking through Mr. Justice Gaines, says:
"It is to be presumed that the Legislature knew of the' construetion that had been placed upon the text. and that if they were not
satisfied with it they would have so changed the verbiage as to have
shown clearly a.contrary intention."
It has been decided that this same rule of construction applies to
the re-adoption of constitutional provisions.
Morton vs. Broderick, 118 Cal., 474.
It is not necessary lhat the provision should be re-enacted in identical words in order that the rule may apply (as was done in T exas).
Barrett's appeal, 73 Conn.. 288.
Crier vs. State. 103 Ga., 428.
Kelly vs. Trust Co., 190 Ill., 401.
State vs. Cornell, 54 Neb., 647.
It is sufficient if it is re-enacted in substantially the same words.
(Same authorities.)
The rule has been held to apply to the re-enactment of a statute
which has received a practical construelion on the part of those who
are called upon to execute it.
Bloxham vs. Consumers Electric Co.. 36 Fla.. 519, 29 L. R. A.. 507.
Commonwealth vs. Grand C. B. & L. Ass'n.. 97 Ky., 325.
The Supreme Court of Nebraska says:
"Where the Legislature in framing an act resorts to language similar in its import to the langnage of other acts which have received
a practical construction by the Executive Departrnetns and by the
Legislature itself, it is fair to persume that the languane was used
in the latter act with a view to the construction given the earlier."
State vs. Moore, 50 Neb.. 88.
Our own Supreme Court. in the case of H. & T. C. Ry. vs. State,
95 Texas, 521, again speaking through Mr. Justice Gaines. uses this
significant alnguage:
"And in view of the fact, as found by the trial judge, that this
has been the construction acted upon by the Governor and other
officers of the State, whose duty it was t6 execute the law, we are of
opinion that such construction ought now to prevail. Especially after
,,a long lapse of time and after the claims of innoceni third parties
may have intervened, it is only in a very clear case that the courts
would be justified in overriding the action of successive administrations in issuing certificates and granting patents to public lands."
Now -let us see what constructon has been placed upon this constitutional provisioi by the Executive and Legislative Departments
of Government since 1876. The limited time allowed me has not
sufficed for a thorough investigation of the records, but sufficient
data has been secured to show that for at least twenty years the

Digitized from Best Copy Available

592

REPORT OF ATTORNEY

GENERAL.

officers charged with the duty of enforcing this provision 'of the Constitution have given it the same construction which obtained prior to
1866 when it existed in the Constitution -in its present form: that
is to say, that if a member of either House resigned his seat during
the term for which he was elected, he was'not ineligible to appointment to another office whose confirmation might be required by the
Senate.
No public officers in the history of this State ever won or enjoyed
a more secure fame for the enforcement of the Constitution and
laws of this State than ex-Governors Hogg and Culberson, both of
whom were and are recognized as profound lawyers, and each of
whom had served our State as Attorney General before being inducted
into the office of Governor.
They evidently placed this construction upon said provision, as
the records of the office of Secretary of State show that Senator L.
A. Whatley qualified January 13, 1891. On April 13, 1891, Governor Hogg appointed him Superintendent of the State Penitentiaries and the Senate confirmed his appointment'on the same day.
I Te continued to serve as Senator for sixteen days, or until April
29. 1891, when he resigned and qualified for the other position on
April 30th. Mr. Culberson was Attorney General at the time and
among the Senators who were members at the time and doubtless
voted for the confirmation may be found names famous throughout
Texas for their learning as lawyers and patriotism as citizens, among
whom I mention Ionorables Georqe C. Pendleton, Lieutenant Governor IW. HT. Pope, Marshall: John W. Cranford, Sulphur Springs;
Cone Johnson. Tyler: H-. M. Garwood, Bastrop: C. S. Potter, Gainesville: John H-. Stephens. Montague; M. M. Crane, Cleburne; A. M.
Carter. Fort Worth: W. W. Searcy, Brenham: Geo. W. Tyler, Belton:
and Marcus F. Mott, Galveston.
Hon. T. J. Brown. Associate Justice of the Supreme Court of
Texas, who has no superior as a lawyer, either in or out of Texas,
and who, throuah a long and faithful service on the bench has added
luster to the judiciary of this State, doubtless placed tlhe' same construetion upon this provision. He was elected as Representative from
Grayson County, November 4, 1890. -Ie resigned during the term
for which he was elected on September 5. 1892, some two months before the expiration of his term and was appointed District Judge
five days after, September 10. 1892, by Governor Hogg, and qualified
September 12. 1892. The following year he was appointed Chief
Justice of the Coprt of Civil Appeals at Dallas on May V, 1892. and
a few days later. on May 31, 1893, succeeded to the Supreme bench.
His resignation and appointment as District Judge was clearly within
the term for which he was elected.
Governor Culberson doubtless placed the same construction uon
this provision and if the same was not approved we find no objection recorded by Hon. M. M. Crane, who was Attorney General during his administration.
Hon. 0. R. Morrison was elected as Representative from Hamilton
County November 6, 1894; resiemed May 1, 1895, and was appointed
State Revenue Agent May 1, 1895. by Governor Culberson. Was re-
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appointed January 22, 1897, and resigned April 30, 1898.
Hon. 0. B. Colquitt, the Democratic nominee for Governor of
Texas, the record shows was elected Senator, November 6, 1894, and
on April 21, 1898, was appointed State Revenue Agent by Governor
Culberson.
Hon. Thos. B. Love was elected Representative from Dallas County
November 6, 1906; resigned August 31, 1907; appointed Commissioner of Insurance and Banking by Governor Campbell August 31, 1907.
There are probably other. cases in point if time afforded an opportunity to investigate the record, but this list of distinguished officer
and citizens suffices to show that for at least twenty years the Executive Department of the Government concurred in in some instances
by the Legislative Branch, have construed this provision as not applying to members of the Legislature who resigned their seats to accept other appointments. I do not believe that the language of the
section would justify the Senate in confirming the nomination of any
such appointee who had not resigned before his confirmation arose,
but in view of the history of this legislation and the construction it
has received, unquestioned for a long score of years by eminent lawyers and patriotic legislators and officers, I am not prepared to advise you that these nominations should be rejected on the ground of
ineligibility.
Both officers have resigned their seats and their successors have
been elected and have doubtless qualified. To charge that the Constitution has been violated in this instance, would be to challenge the
judgment and acts of such men as Hogg, Culberson. Blrown, Crane.
Campbell, Colquitt, Morrison, Davidson, Love and Whatley, besides
many others whose standing as lawyers and whose devotion to the
Constitution of the State cannot be successfully questioned.
Again, a distinction might be drawn and supported by authority,
distinguishing between an appointment made during the session of the
Senate and a vacation appointment made to fill a vacancy. In the
latter case it is questionable whether the Governor is' not clothed with
ample power to vest all the rights and powers of an office in a vacation appointment and whether the funetions of the Senate in confirming such appointee is more than a censorship in behalf of the people
and that confirmation by the Senate clothes them with no additional
powers than they possessed before receiving that grace at the hands
of that distinguished body.
However, it is unnecessary to go into that phase of the case. The
only question is one of eligibility after resignation to qualify. A
favorable construction has been given this provision extending over a
long period of time and as Mr. Justice Gaines very aptly said in the
case quoted above "it is only in a very clear case that courts woul
be justified in overriding the action of successive administrations."
Trusting that this discussion of the law and the question will suffice to aid you in solving the problem before you. I beg to remain,
Yours very truly,
JEWEL P. LIGHTFOOT,
Attorney General.
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MATRIMONY-FOREIGN CONSULS.
British consul may solemnize marriage contracts under Texas law, etc.
ATTORNEY GENERAL'S DEPARTMENT.
AuSTIN, TEXAS, August 20, 1910.
Hon. S. W. Barnes, Acting Consul, Care British Consulate, Galveston, Texas.
DEAR SIa: I have your letter of the 16th instant, which is as follows:
"I am instructed by His Majesty's Government to inquire whether
the law in force in the State of Texas is to be understood as prohibiting the solemnization of marriages by a British Consular Officer,
first, where both parties to the marriage are British subjects; and,
second, where one party is a British subject and the other party is a
subject or citizen of a State other than the State concerned."
The validity of an attempted marriage is governed by the law of
the place where the transaction 'occurs. See Rice vs. Rice, 81 Texas,
174. Articles 2954 to 2958 of the Revised Civil Statutes of Texas
provide for certain formalities for entering into the marriage state,
and said Article 2954 authorizes regular licensed or ordained ministers of the gospel, Jewish rabis, judges of the district and county
courts and justices of the peace to celebrate the rites of matrimony,
but there is no statutory declaration that a marriage entered into
without said formalities is null and void. Accordingly, the courts of
Texas sustain the validity of what are called ",common law marriages," and hold that when a man and woman, competent to contract marriage, agreed then and there to be husband and wife and
thereupon consummate such agreement by cohabitation, they are legally married; though they omit some or all of the statutory formalities of a marriage. See Chapman vs. Chapman, 41 S. W., 533; same
case 38 Texas, 641.
Therefore, in view of the liberality of the laws of Texas on the
subject of marriage, I am strongly of the opinion that our courts
would not deny validity to a marriage solemnized on Texas soil before a British Consular Officer between two British subjects or between a British subject and a non-citizen of Texas not permanently
domiciled ir Texas. The argument in favor of the validity of such
marriages, will be strengthened somewhat if the laws or customs of
England permit them and if a practice of celebrating them has become prevalent among British Consular Officers.
The Con-gess of the Unitedt States has attempted to confer a similar power upon the consular officers of our Government in foreign
countries. Art. 4082 of the lrevised Statutes of the United States is
as follows:
"Marriages in presence of any consular officer of the United States
in a foreign country between perpons who would be authorized to
marry

if

residing

in

the

District

6f

Columbia,

shall

be

valid

to

all

intents and purposes, and shall have the same effect as if solemnized
within the United States, and such consular officers shall, in all cases,
2ive to the parties married before them a certificate of such marriage,
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and shall send another certificate thereof to the Department of State
there to be kept; such certificates shall specify the names of the parties, their ages, places of birth and residence."
The only court decision I have been able to find on this subject is
the case of Loring vs. Thorndiqe, 5 Allen (Mass.), 257, which involved a marriage solemnized before *a consular officer of the United
States in the Free City of Frankfort-on-the-Main, but not domiciled
there. The marriage in question occurred long before the enactment
of the United States statute above quoted. The laws of said Free
City of Frankfort-on-the-Main regulated the subject of marriage
quite fully and prescribed certain formalities for entering that relation. The contention was made that the marriage in question was
void because not in compliance with said laws: but the Supreme Judicial Court of Massachusetts held it valid. This case is very much
in point upon your inquiries, and I have no reason to doubt that the
courts of Texas would render a like decision, should the question come
before them.
Yours very respectfully,
JEWEL P. LIGHTFOOT.
Attorney General.

CONSTRUCTION OF LAWS-BANK GUARANTY, LAW
Bond guaranty banks, advertisements of, etc.
ATTORNEY GENERAL'S DEPARTMENT.

AuSTIN, TEXAS, August 22, 1910.

Flon. Frederick C. von Rosenberg, Commissioner of Insurance and
Ban king.
DEAR SIR:

Your favor of the 17th instant encloses us a blank

check which was issued by the First National Bank of Clifton, Texas.
This bank has printed on the check as an advertisement relative to
the guaranty of its deposits the following language:
" The Shield of Security.
" Guaranty Bond Bank.
"Deposits guaranteed under the Guaranty Bond System.
"Absolutely safe."
You desire the opinion of this Department as to whether this advertisement is in violation of Section 31, Chapter 15, Acts of the
Second Called Session of the Thirty-first Legislature.
That portion of Section 31 with reference to the advertisement that
is permitted to be used by bond guaranty banks is as follows:
"All bond guaranty banks provided for in this Act are hereby
authorized and empowered, if they desire to do so, to publish by any
form of advertising which they may adopt. or upon their stationery,
the following woAls: .'The deposits of this bank are protected by
auaranty bond inder the laws of this State.' Said banks are authorbut
* '
ized to ise the terms * * ' Guaranty Bond Bank' *
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they are hereby prohibited from describing said form of guaranty by
any other terms or words than herein named. Any * * * bond
security bank or any officer, director, stockholder or other person, for
any such bank who shall write, print, publish or advertise in any
manner by any means or permit any one for them or for said bank to
write, print, publish or advertise any statement that the deposits of
any such bank are secured otherwise than as permitted in this section
*

*

*

shall be deemed guilty of a misdemeanor, etc."

From a consideration of the entire provisions of this Section, it
is apparent that the evident purpose and obvious intent of the Legislature was to guard against advertisements by State banks calculated
to mislead and confuse the general public in regard to the Bank
Guaranty System. The Legislature could have adopted no better
plan for preventing such advertisements than to specify the identical
wording to be used by those desiring to advertise this system, and at
the same time inhibit the use of any other language descriptive of
such system. We believe, therefore, that the language '"otherwise
than is permitted in this section" evidently was intended to relate to
the words, "who shall write, print, .publish or advertise," and not
to the words "are secured."
To hold that the provisions of this section only required a substantial compliance with its terms would render the same difficult, if
not altogether impossible of enforcement, as there would be no fixed
rule by which it could be determined when a bank had in its advertiesment exceeded the authority given by the provisions of the
Act describing the bank guaranty system.
You are, therefore, respectfully advised that the language used .in
the advertisement of the First National Bank of Clifton, Texas, does
not comply with and is in violation of the provisions of Section 21
of the Acts of the Thirty-first Legislature providing for the, guaranty of bank deposits, and that any advertisement of this or any
other bank descriptive of the guaranty system which does not use
the specific form of advertisement set forth in Section 31 is not in
compliance therewith.
Yours very truly,

C. A.

LEDDY,

Assistant Attorney General.
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