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OPINIONS INTERPRETING POWERS AND DUTIES OF
COMMISSIONERS’ COURT.

Op. No. 686, Bk. 54, P. 384.

CouNTy COMMISSIONERS—AUTOMOBILE EXPENSES.

County Commissioners are not authorized to purchase and pay for gaso-
line or other automobile supplies, and present their claims therefor to the
commissioners court for audit and allowance, and claims for such sup-
plies furnished for such purpose are not legitimate charges against the
county, whether so purchased and paid for by the Commissioner, or sold
direct to the county by the dealer.

AvustiN, TExis, August 5, 1920,
Honorable L. G. King, County Attorney, Nacogdoches, Texas.
Desr Sir: The Attorney General is just in receipt of your inquiry
of the 3rd instant, which is as follows:

!

“I have been asked by our commissioners court whether or not the law
permits the county to pay back to the commissioners the money they pay
for gasoline while on the road work in the interest of the county; and
I have concluded to submit this inquiry to you.

‘“In other words, when a commissioner is out on his road doing the work
required there, would it be legal for him to file an account against the
county to pay the same for gasoline while in the performance of such duty?
I would thank you for an early reply to this inquiry.”

Article 2239 of the Revised Civil Statutes, 1911, among other
things, provides:

“Before entering upon the duties of his office, the county judge and each
commissioner shall take the oath of office prescribed by the Constitution,
and shall also take an oath that he will not be directly or indirectly inter-
ested in any contract with, or claim against, the county in which he re-
sides, except such warrants as may issue to him as fees of office.”

Subdivision 6 of Article 2341 of the Revised Civil Statutes of 1911,
relating to certain powers and duties of the Commissioners’ Court.
makes 1t the duty of that court ‘‘to audit and settle all accountd
against the County and direct their payment.’’

The case of Knippa vs. Stewart Iron Works (Civ. App.), 66 S. W.,
332, was one in which Knippa had advanced certain money to Affieck
for the purpose of enabling Affleck to procced with the eonstruction
of a County Jail under a contract made with the Commissioners’ Court
for that purpose. For the purpose of reimbursing Knippa for the
money so advanced by him, Affleck executed an order directing the
County Clerk of that County to deliver to Knippa a County warrant
issued or to be issued by the County to Affleck as part payment to him
by the County under his contract for the erection of the jail. At the
time the contract for the erection of the jail was entered into, and
continuously until after the completion of the jail, Knippa was a mem-
ber of the Commissioners’ Court of that county. Payment for the
Jail was made in full by this county except as to the money advanced
by Knippa. The Stewart Iron Works brought suit against the County
to recover this sum, and Knippa intervened, claiming the right to
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have this money paid to him, by reason (1) of the fact that he had
advanced this money for the purpose of buying material and paying
for labor necessary in the erection of the jail, and which money was
actually applied and used for that purpose, and (2) the order for
said money, or for the warrant for same, was executed in his favor
upon Affleck. Other facts and issues were involved in the case, but it
is not necessary to mention them.

The trial court denied the right of Knippa to recover, and he
appealed.

The issue on appeal was whether or not Knippa, under the facts,
was entitled to. recover, and in disposing of the issue, our court of civil
appeals says:

“It is seen from the evidence that appellant, George Knippa, was mem-
ber of the county commissioners court of Uvalde county from the date of
the contract between the county and the Stewart Iron Works, and con-
tinued as such officer during the entire period of building the jail and
until the acceptance of the same by the county. As such commissioner,
he was required to take an oath that he would not be directly or indi-
rectly interested in any contract with or claim against the county, except
such warrants as might issue to him as fees of office. Article 1535, Re-
vised Statutes. The duties of the county commissioners court, of which
he was a member, were to provide and keep in repair court houses, Jails,
etc., and to audit and seiltle all accounts against the county, and direct
their payment. Subdivisions 7, 8, Art. 1557, p. 522, Rev. St. The sub-
ject matter of this suit is $1,000 due from Uvalde County, the commis-
sioners court of which appellant was a member at the time he claims he
was, by contract with Affleck, entitled to receive said sum of money from
the county. However honest appellant may have been in his intentions,
the contract by virtue of which he claims that he is entitled to the money
is in derogation of the statute, and contrary to the spirit, if not the letter,
of his official oath. His pecuniary interest would have been directly op-
poses to the interest of the county, in the event of a rejection of the work
contracted for, and his private pecuniary interest might have induced him
to act in violation of his duty as county commissioner. Contracts in their
nature calculated to influence the action of public officers, and the effect
of which is to influence them one way or the other, are against public
policy and void. Robinson vs. Patterson, 71 Mich., 149, 89 N. W., 24, and
authorities cited; Meguire vs, Corwine, 101 U, 8., 108, 25 L. Ed., 899;
Rigby vs. State, 27 Tex. App, 55, 10 S. W., 769; Brown vs. Bank, 137
Ind.,, 655, 37 N. E., 158, 24 L. R, A, 206. Therefore, in view of this
well established principle of law, when applied to the undisputed facts,
we are of the opinion that the court did not err in peremptorily inseruct-
ing the jury to return a verdict against appellant. The judgment is
affirmed.”

The holding in this case could not have been otherwise, on principle,
than as here stated if the material and labor in question had been paid
for directly by Knippa and his account therefor presented to the
Commissioners’ Court for audit and payment. There may be a great
disparity between the amount of money involved in this case and the
amount represented by the transactions referred to in your letter, but
it must be readily conceded that this would not alter the principle
involved, nor justify a conclusion different from that announced in
the Knippa case.

In this connection, your attention is called to Art. 376 of the Penal
Code of this State, which makes it a penal offense for any officer of
any county in this State to be pecuniarily interested in any bid, pro-
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posal, contract, purchase or sale to or with the county. In discussing
this statute, our court of criminal appeals, in the case of Rigby vs.
State, 27 Cr. App. 55, 10 8. W, 760, among other things, says:

“Our construction of the statute is that it inhibits every officer of a
county, city or town from selling to, or purchasing from, such corporation
(county, city or town) any property whatever. This construction does
not, we think, do violence to the language of the statute and is the only
construction which will accord with what we believe to be the intent and
purpose of the statute.”

It can hardly be conceived how a county commissioner can, from his
private funds, purchase material and supplies for the use and benefit
of the county, thereby creating an indebtedness owing by the county
to him, be the amount much or little, and then be and remain the dis-
interested and impartial auditor that he ought to be when his claim
for reimbursement comes before the commissioners” court for audit
and allowance, or rejection, as provided by Art. 2241 of our Revised
Civil Statutes hereinbefore referred to; in fact, judged by the history
and common knowledge of human nature, such a condition is not with-
in the realm of reason.

Moreover, in the case of Harris vs. Hammond (Civ. App.) 203
S. W., 445, paragraph 6, in passing upon this exact question as it
relates to the sheriff’s office, our court of civil appeals, says:

“By the sixth assignment of error appellant complains of the judgment
of the trial court allowing defendant credit, as necessary expense incurred
in the conduct of his office, the sum of $1,158.85 paid for gasoline and
repairs for automobiles owned and used by defendant in performing the
duties of his office. The evidence shows that these automobiles were used
by the defendant to some extent in attending to his private business and
social affairs, but the greater portion of their use was in performing the
duties of his office. There is no evidence showing what portion of the
amount claimed was expended for gasoline for the automobiles when they
were used in the performance of the duties of the office. It goes without
saying that defendant was not entitled to credit for the expense of operat-
ing the automobiles for his private benefit or pleasure. We are further
of opinion that, even when he used the automobiles in performing the
duties of his office, the expense of their operation should not be regarded
as expense necessarily incurred in the conduct of the office. It would
hardly be contended that a sheriff could charge his office with food for his
horse or the upkeep and repairs of his buggy, though he often uses both
in carrying on the business of his office, and there can be no difference in
this respect between the food for a horse and care and repairs of a buggy
and the expense of operating an automobile. We think this assignment
should be sustained.”

Other decisions and statutes of this State to the same general pur-
port and effect, especially with reference to other state, county and
municipal officers, might be cited and quoted, but this is not regarded
as necessary. It is axiomatic that public funds can be lawfully ex-
pended only for the purposes, to the extent and in the manner pre-
scribed by law, and in the absence of a statute authorizing a par-
ticular expenditure of public funds, such expenditure should be stu-
diously avoided; and that every officer should faithfully eschew every
transaction respecting public finance that bears even the semblance of
doubtful authority ought to go without saying.
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We are of the opinion, therefore, and you are so advised, that it is
not proper for a county commissioner to purchase and pay for gaso-
line or other automobile supplies used by him in the discharge of his
official duties and present his account for same to the commissioners’
court for audit and payment; also, that such an account is not a le-
gitimate charge against the county whether such supplies be pur-
chased and paid for by the commissioner in the manner stated, or be
furnished and charged to the county for that purpose by the dealer
direct.

Yours very truly,
W. W. Cavss,
Assistant Attorney General.

Op. No. 2033, Bk. 53, P. 341.

STREETS AND HigEWAYS—CITIES AND TowNs—CoMMISSIONERS COURT—
ScHooLS AND ScHOOL DISTRICTS—SUFFRAGE AND ELECTION
—CouNTYy JUDGE—F=®ES OF OFFICE.

(1) The commissioners court may, with the consent of the city
governing body, pave the courthouse square and streets leading there-
from and connecting with the county publicroads...... ............
Opinions of Attorney General, 1914-16, p. 728,—Opinions of Attorney
general 1916-18-720.—Vernon’s Sayles Revised statutes, Article 854, 1049, 224,
6860, 6862.

(2) A qualified voter in a county would be entitled to vote in a
general election for school trustees for the county, although he has not
resided in the voting precinct in which he offers to vote for six months
prior to th election.. . ...... .. it i iinir tieeeenansannanns e
Opinions of Attorney General, 1914-16, p. 212,—Vernon’s Sayles’ Revised
Statutes, 1911, Article 2939, Article 2814, Revised Statutes, 1911.—
Article 2959, Revised Statutes, 1911,

(3) The commissioners court cannot contract with the county judge
to pay him for services rendered in addition to the fees of office and his
ex officio salary—.

Vernon’s Sayles Revised Statutes, Article 2239.

Avusrin, Texas, April 11, 1919,
Honorable J. E. Wilfong, County Attorney, Haskell, Tezxas.

Desr Sir: We have your letter of April 7th, in which you make
the following inquiries:

First—“The town of Haskell is an incorporated town. Can the county
commissioners court levy a tax upon all taxable property within the
county in order to raise funds to pave the court house square and all
streets leading from the court house square-connecting with the public
roads of the county? And can the funds derived be used to pave said
streets without any assistance from the city?”

Second—“How long must a voter reside in a common school district in
order that he may be a qualified voter for common school trustee?”

Third—*“Can the commissioners court contract with the county judge
to take (fill out and prepare all papers necessary) drouth applications
under the recent drouth relief act and pay him, out of the drouth relief

fund, or out of any fund of the county, the sum of 50 cents for each
application taken?”
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In reply to your inquiries I call your attention to Article 854, Ver-
non’s Sayles Revised Statutes, which vests exclusive control over
‘“‘streets, alleys and public grounds and highways of the -city’’ in
the city. )

By reading Vernon’s Sayles Civil Statutes, Articles 2241, 6860 and
6862 you will find that the control and management of public high-
ways is vested in the county commissioners court. It might appear
from a reading of these several Articles that there is a conflict of
jurisdiction between cities and counties in the control of streets and
highways. I will call your attention, however, to the fact that in
Article 854 exclusive control of cities relates only to such streets and
highways as are in the city.

Wherever this question has arisen the word ‘‘streets’’ as herein
used is made to refer to those highways that are within the corporate
limits of a city’; and the word ‘‘roads’’ is made to refer to those high-
ways that are outside of a city and are rural or suburban in their
nature. .

This distinction is clearly made in the case of Williams et al. vs.
Carroll, 182 S. W., 29, also in the case of State vs. Jones, 18 Texas, 874.

In other States the same distinction between streets and roads has
been made. See:

In re Woolsey, 95 New York, 135;

Sebolt vs. Carter, 31 Ind., 355;

Sachs vs. City of Sioux, 80 N. W., 336;

Osborne vs. Meclinberg County Commissioners, 83 N. Carolina, 400;

Carter vs. City of Rahway, 55 N. Jersey Law, 177;

Breace vs. New York Central Ry. Co., 27 New York, 269.

By this use of the two respective words there can be no conflict thus
far between the respective jurisdiction of cities and towns and counties.

Article 1049, Vernon’s Sayles Civil Statutes, has this provision
in it:

“ provided, that with the consent of the board of aldermen, where

streets are a continuation of public roads, the commissioners court shall
have power to construct bridges and other improvements thereon, which
facilitate the practicability of travel on said streets.”

Article 8, Section 9 of the Constitution, among other things, pro-
vides that :

e No county, city or town shall levy . . for the erection of
public buildings, streets, sewers, waterworks and other permanent im-
provements, tax to exceed 25 cents on the 100 dollars valuation in any
one year,”

clearly indicating where the county has authority to do so, it may
improve such streets as the county commissioners may determine.

Article 1049, above cited, gives them authority to make certain im-
provements within the city limits after having obtained the consent
of the governing body of the city. These improvements are of city
streets which are the continuation of public roads.

I would therefore advise you that the county commissioners may
levy a special tax and pay the entire cost of the pavements of such
portions of the Court House square within an incorporated town or
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city as are used for highway purposes, and the streets leading there-
from and connecting with the county roads, provided they have first
obtained the consent of the governing body of the city to do so.

Replying to your second question I will quote verbatlm_ an opinion
given out by this department in answer to a similar question, on May
10, 1913, as found on page 212 of Opinions of Attorney General of
Texas, 1914-16:

“Article 2939, R. S. 1911, provides, in part, as follows, to-wit:

L in any election held only in a subdivision of a county for
the purpose of determining any local question or proposition affecting only
such subdivision of the county, then, in addition to the foregoing guali-
fications, the voter must have resided in said subdivision of the county
for six months next preceding such election.’

“In an opinion, formerly rendered by this Department, this section
of the law was construed as follows:

“‘In an election held in any subdivision or designated precinct of a
county to determine a local question, a person must have resided within
the particular subdivision of the county or precinct for six months before
he will be entitled to vote. If, however, the election is general for the
county, it is not necessary that he shall have resided within the precinct
for six months, but he must have resided in the county for six months
preceding the election.’

“We think the latter part of the above paragraph is a direct answer
to your inquiry, for the reason that Article 2818, R. S. 1911, provides that
‘on the first Saturday in April of each year the qualified voters of each
school district, at a school district meeting for that purpose, shall elect
three trustees for said district, who shall enfer upon the discharge of their
duties on the first of May next following. . . . The election above
provided for is a school trustees election to be held in each county
throughout the State, and the election is, therefore, general for the en-
tire county. Article 2959, R. S. 1911, deals with the question of a
voter’s change from one voting precinct to another, and provides, in
part, as follows:

‘““If a citizen, after receiving his poll tax receipt or certificate of ex-
emption, removes to another county or to another precinct in the same
county he may vote at an election in the precinct of his new residence
in such other county or precinct by presenting his poll tax receipt or his
certificate of exemption or his written affidavit of its loss to the precinct
judges of election, and stating in such affidavit where he paid such poll
tax or received such certificate of exemption, and by making oath that he
is the identical person described in such poll tax receipt or certificate
of exemption, and that he then resides in the precinct where he offers to
vote and has resided for the last six months in the district or county in
which he offers to vote and twelve months in the State . .

“In the case of Hendricks vs. State, 49 S. W., 705, it was held that a
school trustee is a county officer, and we think all legally qualified voters
of the county are entitled to vote for all county officers, including school
trustees, in the election precinct where they live, regardless of the fact
whether they have lived in the particular school district in which they
offer to vote six months prior to such election.

“You are therefore advised that a qualified voter in the county would
be entitled to vote in a general election for school trustees for the county,
even though he may not be a resident of the school district in. which he
offers to vote for six months prior to the election.”

In reply to your third inquiry I will refer you to Article 2239,
Vernon’s Sayles’ Civil Statutes, which reads as follows:

‘“‘Before entering upon the duties of his office, the county judge and
each commissioner shall take the oath of office prescribed by the Consti-
tution, and shall also take an oath that he will not be directly or in-
directly interested in any contract with, or claim against, the county in
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which he resides, except such warrants as may issue to him as fees
of office, which oath shall be in writing and taken before some officer au-
thorized tp administer oaths, and together with the certificate of the
officer who administered the same, shall be filed and recorded in the
office of the clerk of the county court in a book to be provided for that
purpose; and each commissioner shall execute a bond, with two or more
good and sufficient sureties, to be approved by the judge of the county
court of his county, in the sum of three thousand dollars, payable to the
treasurer of his county, conditioned for the faithful performance of the
duties of his office.”

You will observe that this Article prescribes that the county judge
and each commissioner shall not be ‘‘directly or indirectly interested
in any contract with, or claim against, the county in which he re-
sides.”” The law fixes the fees of a county judge and in certain con-
tingencies authorizes the county judge to receive a certain ex officio
salary. These fees and this ex-officio salary are supposed to pay him
for all his duties and he is not authorized, in fact he is specifically
forbidden, to make any contract with the county, directly or indirectly,
to receive any other fees, salary or emoluments whatever, but is sup-
posed to perform all duties incident to his office, for such fees and for
such ex officio salary.

In the case of Jeff Davis County vs. Davis, et al., 192 S. W., 291, a
question similar to this was before the Court of Civil Appeals, sitting
at El Paso.

In this case the Commissioners’ Court of Jeff Davis County had
paid to the Sheriff certain moneys for the performance of duties, for
which no fees were provided in the fee bill. The sheriff of this county
was paid an ex officio salary as provided in the statute, and the Court
held, in deciding this case, that this ex officio salary was to pay him
for all other services performed, except those for which specific fees
were provided in the fee bill, and that the payment of any other
moneys to the Sheriff, by the Court, was illegal and void; and further
held that the sheriff was liable to refund same to the county.

I therefore advise you that the county commissioners can not con-
tract with the county judge to sell out and prepare the necessary
papers in drouth relief applications and pay him therefor, either out
of the drouth relief fund or out of any county fund, the sum of fifty
cents, or any other amount, for each application taken.

Yours very truly,
JOHN MAXWELL,
Assistant Attorney General.

Op. No. 1949, Bk. 51, P. 330.

ComMisSIONERS COURT—DEBTS.

A commissioners court cannot lawfully enter into a contract creating a
debt against the county to be paid in future years without first providing
for the levy of a tax sufficient to pay the interest and create a sinking flund
to discharge the debt at maturity. Constitution Section 7, Article 11.

AvusTiN, TrxAs, October 14, 1918.
Hon. Giles L. Avriett, County Auditor, Cameron, Texas.
DEsr Sir: You submit for an opinion thereon by this department
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a contract entcred into by your Commissioners Court with Milam
County Abstract Company for the installation of a block map system.
The contract provides for the installation of such system on the part
of the abstract company for a consideration of nine thousand dollars
to be paid as follows:

Three thousand dollars upon the completion of the work, and the
balance in two equal installments due in one and two years from the
completion of the system, with the interest. The system is to be main-
tained by the abstract company for a period of ten years for a con-
sideration of fifty dollars per month, said system to be completed
within eighteen months of the date of the contract, which is June 16,
A. D, 1917. There is no provision made by the Commissioners Court
for the levying of the tax to meet the payments demanded by this
contract.

You desire an opinion from this department on the legality of
such contract. _

The Constitution of this State in Section 7, Article 11, reads in
part as follows:

“But no debt for any purpose shall ever be incurred in any manner by
any city or county unless provision is made at the time of creating the
same, for levying and collecting a sufficient tax to pay the interest thereon
and provide at least two per cent as a sinking fund.”

““Debt’’ as used in this section has been defined by the courts of
this State as follows:

“Any pecuniary obligation imposed by contract, except such as were,
at the date of the contract, within the lawful and reasonable contempla-
tion of the parties, to be satisfied out of the current revenues for the
year, or out of some fund then within the immediate control of the cor-
poration. McNeal v. City of Waco, 89 Tex. 83, 33 S. W. 322.”

It appears from the contract that no payments were to be made
thereon wuntil after the completion thereof, which was to be within
eighteen months. Therefore each payment under the contract was
postponed beyond the year in which the same was entered into. To
our minds this brings the contract clearly within the above quoted
provision of the Constitution and definition of ‘‘debt’’ by the Su-

preme Court of this State, and therefore such contract is illegal and
void.

Brazeale vs. Strength, County Judge, 196 S. W., 247;
Rogers National Bank vs. Marion County, 181 S. W., 884;
Ault vs. Hill County, 116 S. W. 359;

City of Terrell vs Dessaint, 71 Texas 770.

In Brazeale vs. Strength, above cited, an injunction was sought to
prohibit the Commissioners Court from carryving out an order made
by that court making an appropriation sufficient to build the neces-
sary number of dipping vats to carry on the work of tick eradication.
The injunction was sought upon the ground that the expense to be in-
curred would create a debt against the county for the reason that
such expense would exceed the amount of available funds on hand for
the current year and would therefore violate Section 7, Article 11,
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of the Constitution, a portion of which is quoted above. The court
held that if such expense when incurred would create a debt against
a county within the meaning of this provision of the Constitution that
the contention should be sustained, for it appears that the only pro-
vision made for paying such debt was that made for paying ordinary
expenses of the county. The court held that although the testimony
showed that the cnrrent revenues of Harrison County would be in-
sufficient to pay ordinary expenses already incurred, and'which was
contemplated would be incurred, yet this order was not invalid for
the reason that at the time same was entered and at the time the judg-
ment appealed from was rendered the county had on hand sufficient
funds to meet the expenses of building the vats and dipping the cattle
and all ordinary expenses theretofore incurred by the county, the

court saying:

“We have not found and have not been referred to anything in the law
which required the commissioners court to give to one contemplated
drdinary expense precedence over another where the current funds of the
county were not sufficient to pay both.”

In other words, the court held that an ordinary expense incurred
by the Comm1ss1oners Court where there were sufficient funds on
hand to meet the same would not be invalid although such expendi-
ture taken together with other expenditures from the ordinary fund
would more than exhaust that fund during the current year.

In the case of Rogers National Bank vs. Marion County, above cited,
the Commissioners Court purchased certain lands, executing in pay-
ment therefor promissory notes due and payable in future years bear-
ing interest from date, making no provision for the levying of a tax
to pay the interest and create a sinking fund as is required by the
article of the Constitution under discussion.,

Appellants in this case sought to surround this constitutional pro-
vision by an allegation to the effect that the levy of the legal rate for
general purposes was amply sufficient to produce and did produce
revenue enough to pay all current debts and expenses and to pay the
warrant sued on at maturity. The court said that this allegation
showed nothing more than that the warrants were to be paid out of
the county general fund for the year 1915 and that the fund was suf-
ficient for the purpose. The court then said:

“That the ‘provision” alleged to have heen so made was not such as the
Constitutfon required to be made was in effect settled by the Supreme
Court in City of Terrell vs. Dessaint, 71 Tex. 770, 9 S. W, 593. In that
case Dessaint recovered on a promissory note made by the city of Terrell,
payable two years after its date ‘out of the tax of one-fourth of one per
cent collected annually for general purposes.’ The note was for part
of the purchase price of material for extending waterworks. Dessaint
claimed that the debt it evidenced was current expenses of the city, and,
being chargeable against the current expense fund, was not within the
purview of the inhibition in the part of Section 7 of the Constitution set
out above. In disposing of the contention Judge Gaines said:

“‘We think that a debt for current expenses in order to be valid
without a compliance with the constitutional and statutory requirements
to which we have referred must run concurrently with current resources
for such purposes, and that such a debt cannot be created without such
compliance, which matures at such a time as would make it a charge
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upon the future resources of the city. It may not be easy to define
accurately what are the current expenses of a municipality. But we
may ask, if a city can create a debt of $1,600 for materials to extend
its waterworks and make it payable with interest one and two years after
date, why may it not create an indebtedness for a larger sum for any
public improvement which it has the power.to construct, and make it
payable at a longer period? It is clear to us that if this were permitted
the provisions of our Constitution and statutes which limit the power and
regulate the manner of the creation of municipal indebtedness would be
entirely nugatory.’

‘““We are of the opinion, therefore, it did not appear from the allega-
tions in the petition that provision was made at the time it was created
for the payment of the debt evdenced by the warrant, and hence that the
petition failed to show appellant to be entitled to recover thereon.”

We are therefore of the opinion that such a contract was illegal and
could not be enforced.

‘What is said above disposed of the entire matter without reference
to that portion of the contract providing for a continuation of the
block map system for ten years for a consideration of fifty dollars
per month. However, we believe this provision of the contract is non-
enforceable for the reason that the present commissioners court there-
by undertakes to bind their successors in dealing with the affairs of
the public.
| In 23 American and English Encye. of Law, 371. we find the fol-
owing :

“It has been held, however, that an officer acting on behalf of a
municipal corporation may make a contract which is to run beyond the
probable limitation of his official tenure, provided such contract does not
attempt to bind the corporation to the exclusion of the right to succeeding
officers to deal with the affairs of the public, or to deprive the corporation
of the right to take advantage of the varying circumstances and situations
of the public good.”

The Commissioners Court in office at any time might contract for a
continuation of a block map system already in existence, but such con-
tract or agreement on the part of the Commissioners Court could not
bind their successors in office to a continuation of same.

. Yours very truly,
C. W. TayLor.
Assistant Attorney General.

Op. No. 2077, Bk. 53, P. 48.

CONSTITUTIONAL LAW—INVESTMENT OF PERMANENT ScHOOL FUND.

The commissioners court is authorized to invest the proceeds derived
from the sale of lands belonging to the school fund of the county in road.
bonds issued by that county.

Section 6, Art. 7, Tex. Const.

Article 5402, V. S. C. Statutes, 1918 Supplement.

AvstiN, TExas, May 30, 1919.
Hon. Henry G. Russell, County Attorney, Barstow, Tezas.
DEar Sir: 1 have your letter of May 26, addressed to the Attorney
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General, wherein you state that the lands belonging to the county fund
of Ward County were sold years ago, recently the purchaser dis-
charged his notes and this fund is on hand. The county of Ward has
some unsold road bonds issued by it and you then propound to this
Department the following question:

“Can the commissioners court of Ward County invest its permanent
school fund in county road bonds?”’

In reply your attention is directed to that part of Section 6, of
Article 7 of the Texas Constitution, which reads as follows:

“Said lands and the proceeds thereof, when sold, shall be held by said
counties alone as a trust for the benefit of public schools therein;
said proceeds to be invested in bonds of the United States, the State of
Texas, or counties in said States, or in such other securities, and under
such restrictions as may be prescribed by law; and the counties shall be
responsible for all investments; the interest thereon and other revenue,
except the principal, shall be available fund.”

The Legislature, in view of the above constitutional provisions,
enacted Article 5402 Vernon’s Sayles Civil Statutes, which read as
follows:

‘“Each county may sell or dispose of the lands granted to it for educa-
tional purposes in such manner as may be provided by the commissioners
court of such county; and the proceeds of any such sale shall be invested
in bonds of the State of Texas, or of the United States, and held by such
county alone ag a trust for the benefit of public free schools therein, only
the interest thereon to be used and expended annually.”

In 1914, while the above statute was still in effect, the Court of Civil
Appeals at Fort Worth, in the case of Comanche County, et al. vs.
Burks, et al., reported in 166 S. W., 470, had before it a question rela-
tive to the Investment of the permanent school funds derived from
the sale of school lands belonging to Comanche County. The
commissioners court of Comanche County apparently had used about
$12,000.00 of the permanent school fund of that county derived from
the sale of the county school land for general county purposes and had
issued in a formal way what was termed ‘‘bonds of Comanche
County’ at six per cent interest. The Court. speaking through Chief
Justice Conner, said:

‘““While the bonds so issued are doubtless invalid, as such, for want of
any authority for their issuance * * * it seems more than probable that, in
construing their authority to invest the proceeds ‘in bonds of the United
States, the State of Texas, or counties in said State,’ said court mis-
takenly concluded that the investment could be made in ‘bonds of Coman-
anche County’ as well as other counties. Of course, if the bonds so issued
could be upheld as authorized under the terms of the Constitution and by
many legislative acts, then Comanche County would concededly he respon-
sible, not only for the several sums so invested, but also for the interest
at the rate therein specified.”

It will be ohserved that in enacting Article 5102, quoted above. the
Legislature did not take full advantage of that provision of the Con-
stitution which we have hercinabove quoted, but limited the invest-
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ment‘of the proceeds derived from the sale of the county’s school
lands to bonds of the State of Texas, or of the United States. It is
doubtful, therefore, if the commissioners court, under the provisions
of Article 5402 ahove quoted, had the authority to invest the per-
manent school funds of the county in valid bonds of the county. The
bonds issued by Comanche County, in which the procecds of the
permanent school funds of that county were invested, were invalid,
for the reason that the commissioners court had no authority to issue
such bonds.

As stated, the above decision of our Court of Civil Appeals at Fort
Worth was handed down in 1914, When the Legislature convened
at its next biennial term, said Article 5402 quoted above was amended,
(see Chapter 136, Acts of the Thirty-fourth Legislature, passed at its
regular session) so as to hereafter read as follows:

‘“Bach county may sell or dispose of the lands granted to it for educa-
tional purposes in such manner as may be provided by the commissioners
court of such county, and the proceeds of any such sale shall be invested
in bonds of the United States, the State of Texas, the bonds of the coun-
ties of the State, and the independent or common school districts, road
precinct, drainage, irrigation, navigation and levee districts of said State,
and the bonds of incorporated cities and towns, and the bonds of road pre-
cincts of any county of Texas, and the bonds of drainage, irrigation, navi-
gation and levee districts of any county or counties of Texas; ‘And held
by such county alone as a trust for the benefit of public free schools there-
in, only the interest thereon to be used and expended annually.’ ”

It will be observed from a reading of Article 5402, as amended,
that the commissioners court may invest the proceeds derived from
the sale of the county’s school lands not only in the bonds of the United
States and the State of Texas, but also in ‘‘the bonds of the counties
of the State, and the independent or common school districts, road
precinct, drainage, irrigation, navigation and levee districts of said
State, and the bonds of incorporated cities and towns, and the bonds
of road precincts of any county in Texas, and the bonds of drainage,
irrigation, navigation and levee districts of any county or counties
of Texas.”” It will also be observed that the commissioners court,
under the provisions of said Article 5402 as amended, may invest the
permanent school fund of the county in the bonds ‘‘of any county or
counties of Texas.”” This language can only be construed to mean
that the commissioners court can invest the permanent school funds
of the county in bonds of any county or counties of Texas, including
the bonds of their own county. e again direct attention to a part
of that provision of the Constitution hereinabove quoted which pro-
vides that ‘‘said proceeds to be invested in bonds of the United States,
the State of Texas, or counties in said State, or in such other secur-
ities and under such restrictions as may be prescribed by law.”’ Tt is,
therefore, clearly evident that the commissioners court may invest its
permanent school fund in such security as may be prescribed by law,
and Article 5402, as amended, states in detail the kind of securities in
which the permanent school fund of the county may be invested, in-
cluding the bonds of any county or counties of Texas.

You are, therefore, respectfully advised that the commissioners court
of Ward County may invest the proceeds derived from the sale of the
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lands belonging to the school fund of Ward County in road bonds
issued by Ward County.
Yours very truly,
E. F. SMITH,
Assistant Attorney General.

Op. No. 1961, Bk. 51, P. 438.

“Prat Boor SYSTEM’’—AUTHORITY OF COMMISSIONERS’ COURT
T0 CONTRACT FOR SUCH A SYSTEM.

1. A commissioners court has no authority to contract to pay drafts-
men, as compensation for their services in making a ‘plat book system”
for the county, all delinquent taxes collected within a given time,

2. Claims or debts against a county must be registered in three
classes (Art. 1433, R. S.), must be numbered in the order presented (Art.
1436, R. 8.), and the claims in each class must be paid in the order regis-
tered.

3. Funds received by the county treasurer must be classed and paid
out as directed in Article 1438, R. S.

4, To authorize delinquent taxes collected within a certain time to be
paid to draftsmen for their services in making a ‘‘plat book system” for
the county would be equivalent to placing the claims of such persons
ahead of other claims, which, under the statute, might have preferencd.

5. The making of a “plat book system’ for a county is a county affair,
and must be paid for out of county funds (Art. 7700) and paid in its
proper order as directed in Article 1433, Article 1436 and Article 1438,
Revised Statutes.

6. Delinquent maintenance or bond tax of a school district when col-
lected becomes the property of the district, and not of the county, and the
commissioners court has no authority to apply the same to the payment
of a county claim (Art. 7700). A claim for services in preparing a ‘‘plat
book system’ for the county is a county claim, and cannot be paid from
the funds of a school district.

7. Under the provisions of Chapter 141, Acts of the Regular Session
of the Thirty-fifth Legislature, if a contract involves the expenditure of
$2,000 or more, it must be let on competitive bids and notice of the time
and place and when and where such contract is to be let must be published
in some newspaper published in the county for two weeks prior to the
time set for letting the contract.

AvusTiN, TExAS, January 8, 1919.
Hon. J. H. Rosser, County Superintendent, Crockett, Texas.
DEeAsRr Sir: We have a letter from you which is in part as follows:

“The commissioners court of this county have contracted with drafts-
men to get up what they call the ‘plat book system’ to expedite the col-
lection of delinquent taxes. It seems that the court agreed to pay for the
work by giving to the workmen all delinquent taxes that are collected sub-
sequent to the time the work began.

“Now a great deal of this property, in fact nearly all of it, owes con-
siderablg sums to the several school districts in which it is situated. The
rural districts voted building bonds and maintenance taxes, and depend
for their well being upon the disposition made of taxes derived from the
property located within their bounds.”
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You wish to know whether the Commissioners’ Court had authority
to make such a contract and especially whether taxes due to school
districts could be used for such a purpose.

It is difficult to make accurate reply to your letter, because we are
not advised what is meant hy the ‘‘plet hook system.”

If by this term is meant a delinquent tax record, then, in the opin-
ion of this department, the C'ommissioners’ Court did not have the
authority to make such a contract. By the terms of Chapter 147 of
the printed General Laws of the Regular Session, Thirty-fourth Leg-
islature, commonly known as house bill number 40, the duty of making
the delinquent tax record is imposed upon the tax collector. This
duty is made mandatory on his part. Definite compensation is pro-
vided to the tax collector in the act for the performance of such duty
and the commissioners’ court would have no right or authority to em-
ploy anyone else to perform the work, and no right or authority to
pay for such work any compensation except that provided in the Act.

If by the term ‘‘plot book system’’ is meant a system of indexing,
then the commissioners’ court would have no right or authority to
make such a contract, because the duty of properly indexing county
records is placed upon the county clerk by statute. See Tarrant
County vs. Rogers, et al., 125 8. W., 592; Tarrant County vs. Butler,
et al.. 80 S. W, 656.

Aside from these views, however, we think the commissioners’ court
would have no right or authority to contract with draftsmen to make
a ‘““plot beook svstem’’ for a consideration of ‘‘all delinquent taxes
that are collected subsequent to the time the work began.’”’ In sup-
port of our conclusion on this subject we call your attention to the
decision of the Court of Civil Appeals in the case of Stringer vs.
Franklin County, 123 S. W., 1172, from which we make an extended
quotation, clearly setting forth the views of the Court on a similar
subject :

‘“The compensation allowed by this contract awards to the appellants
for their services the right to themselves collect and retain all that por-
tion of the taxes shown on those delinquent lists to belong to the county.
Such a proceeding was not only an attempted transfer of the official duty
of the tax collector in collecting delinquent taxes, but it was an effort to
barter to private individuals the county’s sources of revenue. Neither of
these could the commissioners court do. . PN

“The law has not only provided certain methods for collecting the reve-
nues paid in taxes, but has formulated a well-balanced system for their
disbursement. All taxes, whether current or delinquent, are first to be
paid to the tax collector, and by him, at certain stated periods, paid over
to the treasurer, and by the latter paid out upon the proper orders of
these designated by law. The system was devised and is adhered to for
the purpose of maintaining an orderly and economical administration of
the fiscal dgpartment of the county government, and to furnish a check
against unwise and corrupt practice by those intrusted with the custody
and expenditure of the public funds. When collected, the revenues of a
county are divided by law into specific funds, which are to be expended in
the payment of claims according to their classification with reference to
such division. There are what are called the general county fund, the
road and bridge fund, where a county has a bonded indebtedness
there is also an interest and sinking fund. In settlements between the
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collecting and disbursing officers of the county, and in the reports that are
to be made to the auditing and inspecting departments, the distinction
between these funds is required to be observed. Each claim against the
county must be paid out of that fund to whose class it properly belongs,
It is true that the commissioners court may, in some instances, transfer
money from one fund to another; but the law contemplates that this shall
be done before money standing to the credit of one fund shall be applied
to the payment of claims forming a charge against another. Claims
against a county are required by law to be paid in the order in which they
are presented, and for that purpose the treasurer is required to keep a
book in which all claims allowed shall be registered as presented. If the
county commissioners court can be permitted to dispose of its revenues in
advance of their collection in the manner attempted in this instance, they
can easily use that method as a subterfuge for giving preference to one
claimholder over another. If they may contract to pay for the preparation
of a delinquent tax record by such an agreement, they can also contract
in the same way to pay for bridges and other public improvements; in
fact, may settle any debt by the same method. It requires but little re-
flection to discover the confusion that would inevitably result from the
adoption of such a system. We think the commissioners court of Franklin
County were without authority to make the agreement empowering the
appellants to collect and retain the delinquent taxes due the county.
While possessing the authority to fix the compensation which appellants
might receive, to be pald out of taxes after their collection, it could not
assign to them, in advance of their collection, the taxes due from any
particular class of individuals, or for any particular years.”

A contract of this kind is a county matter and according to the
provisions of Article 1433, R. S., all claims against a county shall
be registered in three classes. According to the provisions of Article
1436 R. S., such claims shall be numbered in the order presented,
and according to the provisions of Article 1437, R. S., the treasurer
shall pay off the claims in each class in the order in which they are
registered. According to the provisions of Article 1438, R. S., the
funds received by the county treasurer shall also be classed and shall
be paid out in the manner directed therein.

Your Commissioners Court, therefore, had no right to anthorize the
entire amount of delinquent taxes collected to be paid to the persons
preparing the ‘‘plot book system,’’ because such action would be
equivalent to placing the claims of such persons for compensation
ahead of other claims, which, under the statutes, have preference,

The making of such a ‘‘platt book system’’ as referred to by you
in your letter is evidently a svstem for the county, and we think the
funds of a school district could not legally be used to pay for such
work.

If it is claimed that the ‘‘plot book system’’ is the system au-
thorized by the terms of Article 7700, then we call your attention to
the following provisions of said Article:

“Provided, that the cost of making said survey and plats shall be
defrayed by the county in which said property is situated, and of which
the said commissioners’ court ordered the said surveys and plat made;
provided, that the cost of any map of a town or city shall be paid by such
town or city when ordered by such town or city.”

We likewise call vour attention to the provisions of Chapter 141,
Acts of the Regular Session, Thirty-fifth Legislature. If this con-
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tract involves the expenditure or payment of two thousand dollars or
more out of the funds of the county, the same should have been sub-
mitted ‘‘to competitive bids,”’ and notice of the time and place and
when and where such contract was to be let should have heen ‘‘pub-
lished in some newspaper, published in said county...... for two
weeks prior to the time for letting said contract.’’

Yours very truly,
JoHN C. WaLL,

Assistant Attorney General.

Op. No. 2050, Bk. 52, P. 422,
CoMMmIsSIONERS’ COURTS—PURCHASES—COMPETITIVE BIDS.

In cases of emergency, supplies, and material for the use of the county,
including stationery, books, bla.nks, records and other supplies for the
county officers to an amount not in excess of $50, may be purchased upon
a requisition to be approved by the commissioners’ court without advertis-
ing for bids.

Articles 1479 and 1480, Revised Civil Statutes.

Chapter 141 Acts of the Thirty-fifth Legislature passed at its Regular
Session.

AvusTiN, TExas, April 24, 1919.

Honorable Jno. Sutherlund, County Auditor, Marlin, Texas.
DEear Sir: I have your letter cf April 17th, addressed to the At-
tcrney General, reading as follows:

“Art. 1479 Tex. Revised Statutes, 1911, directs that all supplies of
stationery, etc., must be purchased on competitive bids without any
emergency clause being added.

“Art. 1480 directs that supplies of every kind and materlal must be
purchased on competitive bids, but a provision is added that in cases
of emergency purchases not in excess of $50.00 may be bought upon
requisition without advertising for bids.

“Does this emergency clause of Art. 1480 apply to Art. 1479? Or
are the supplies of the kind referred to in Art. 1479 to be purchased in
every case from the lowest bidder?”

In construing the provisions of Articles 1479 and 1480, Revised
Civil Statutes, it is necessary that the provisions of Chapter 141
Acts of the Thirty-fifth Legislature passed at its Regular Scssion be
taken into consideration. Seecticn 1 of the Act is as follows:

‘“The commissioners’ court of this State shall make no contract calling
for or requiring the expenditure or payment of two thousand ($2000)
dollars or more cut of any fund or funds of any county or subdivision
of any county without first submitting such proposed contract to com-
petitive bids; notice of the time and place, when and where such con-
tract will be let, shall be published in some newspaper published in said
county or subdivision once a week for two weeks prior to.the time set
for letting said gontract; or if there is no newspaper publisher eitler in said

9—Att'y Gen'l
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county or said subdivision, then notice of the letting of said contract shall
be given by causing a notice thereof to be posted at the court house
door of such county for fourteen days prior to the time of letting suich con-
tract; provided, that in case of public calamity, where it becomes neces-
sary to act at once to appropriate money to relieve the necessity of the
citizens or to preserve the property of the county, this provision may be
waived; provided that all contracts made by or with said court calling
for or requiring the expenditure of any amount of money less than two
thousand ($2000) dollars and exceeding five hundred ($500) dollars,
shall be let by competitive bids at a regular term of court, except in
cases of urgent necessity or present calamity; provided, that the pro-
visions of this Act shall not apply to any work done under direct super-
vision of the county commissioners and paid for by the day.”

In an opinion prepared by Honorable C. W. Taylor, Assistant
Attorney General, of date May 18, 1917, after quoting Article 1480
of the Revised Statutes and Section 1 of said Chapter 141, which we
have hereinabove quoted, Judge Taylor said:

“A comparison of Section 1, just quoted, with. Article 1480, R. 8.,
1911, quoted above, disclose at once that the two statutes are in Ppari
materia and are substantially the same, wih the exception that the latter
act deals with those contracts not in excess, amounting to $2,000.00 or
more, with the proviso that contracts amounting to less than $2,000.00
and exceeding $500.00 shall be let by competitive bids, at a regular term
of the Court, except in case of urgent necessity or present calamity.

‘“Not only are these two statutes in pari materia, but by the express
provision contained in Section 2 of the Act of the Thirty-fifth Legislature,
it is provided that the Act shall not be construed so as to repeal any part
of Title 29, Chapter 2, Revised Statutes of 1911, and shall be cumulative
of said title and chapter. Chapter 2 of Title 29 contains the County
Auditors Law of this State. In our opinion this Act of the Legislature
must be construed, as is expressly stipulated in the Act, as cumulative
of Article 1480, and when so construed must be held to operate in all
counties of the State, irrespective of whether or not such counties are
under the County Auditors Law.

“Under Article 1480 it is made the duty of the county auditor to
advertise for bids for the supplies of every kind, road and bridge material,
or any other material, for the ‘use of said county or any of its officers,
departments or institutions, and such supplies must be purchased on
competitive bids, the contract to be awarded to the party who, in the
judgment of the commissioners court, has submitted the lowest and
best bid.

“By the terms of Section 1, Chapter 141, Acts of the Thirty-fifth Legis-
lature, it is made the duty of the commissioners court to advertise for and
let contracts upon the competitive bids when the amount thereof exceeds
$500.00, and this applies to contracts of every kind or character calling
for an expenditure of moneys out of any fund or funds of any county
or subdivision of the county. It will be noted from a comparison o}
these two acts that the language of the Act of the Thirty-fifth Legislature
is much broader than that used in Article 1480, that of the latter limiting
the scope of the Article to supplies furnished, while the former covers
every contract calling for the expenditure of the funds of the county or
any district thereof.

“We therefore advise that in the opinion of this Department the two
acts will be construed as though they were one and the same and the
effect thereof is that in all counties of the State before the commission-
ers court or county auditor would have authority to let contracts for
expenditure of funds of the county or subdivision thereof, where such
contracts call for an expenditure in excess of $500.00, competitixe bids
must be advertised for and received and the contract made under such
notice and bids. That in so far as supplies for counties, its officers and insti-
tutions aré concerned Article 1480 still controls in those counties where
the county auditors law is in operation, and it is only in those matters
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not controlled by the county auditors law that the Act of the Thirty-
fifth Legislature has application.

“In other words, these two laws are to be construed as though they
were one and the same act. That is, that the Act of the Thirty-fifth
Legislature has application throughout the State in all counties, whether
under the operation of the auditors law or not, the effect being that all
contracts made by the commissioners court of any county calling for the
expenditure of money in excess of $500.00 shall be let upon competitive
bids after advertisement. This leaves in full force and effect Article
1480, being a part of the county auditors law, which deals with particular
classes of contracts without respect to the amount thereof, and makes
it incumbent upon the county auditor to let contracts for supplies for
counties, its officers and institutions upon competitive bids. The further
effect of this Act is to broaden the scope in those counties operating
under the county auditors law and to add this provision in those counties
not under such law.”

There is nothing to be added to or taken from what Judge Taylor
has said, as the conclusions he reaches are unquestionably correct.
However, Article 1479 was enacted at the same time as Article 1480,
and as a part of the same bill and the proviso in Article 1480, which
provides ‘‘that in cases of emergency, purchases not in excess of
$50.00 may be made upon requisition to be approved by the commis-
sioners’ court without advertising for competitive bids’’ would in the
opinion of this Department permit the commissioners’ court to pur-
chase stationery, books, blanks, records and other supplies for the
various officers of the county in an amount not exceeding $50.00
without advertising for competitive bids; provided, there was an
emergency requiring such supplies.

Yours very truly,
E. F. SuirH,

Assistant Attorney General.

Op. No. 2114, Bk. 53, P. 246.

CoMmIsSIONERS’ COURT—LEASING A ‘PoRTION OF COURT HOUSE SQUARE,

The commissioners’ court has no authority, except such as is conferred
upon it by the Constitution and laws of this State, either in express terms
or by implication.

There is no law in this State which authorizes the commissioners’ court
to lease a portion of the court house square to an individual to be used
for private purposes.

ATTORNEY GENERAL’S DEPARTMENT, July 3, 1919.
Hon. C. J. O’Connor, County Attorney, Breckenridge, Texas.

DEar SiR: I have your letter of June 21st, addressed to the At-
torney General, wherein you ask this Department for a ruling as to
whether or not the commissioners’ court of your county has the au-
thority to lease a portion of the court house square to an individual
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for five years, on which is to be erected a building for an oil station
and cold drinks. The consideration of the lease to be fifty ($50)
dollars per month, together with the additional consideration that
the party leasing the ground will build some concrete sidewalks
around the court house.

In reply, vou are advised that the court house square is public
property, and is intended to be used for public purposes, and that
it would be inconsistent with these purposes for an individual to erect
a building on the court house square to be used by him for private
purposes.

In Dillon’s admirable work on Municipalities, 5th edition, Section
977, these words are used:

“A city can not, as landlord or lessor, make a lease of real estate
owned by it which is held for public purposes when the making of such
lease is inconsistent with these purposes.”

This general rule has been held to be correct with reference to
cities of this State.

Corpus Christi vs. Cantral Wharf Co., 8 T. C. A, 94;

‘Weeks vs. Galveston, 21 T. C. A., 102.

‘While the authorities cited above are with reference to cities, the
same principle of law would apply to counties. The following propo-
sition is laid down in 15 Corpus Juris, 437:

“It is well settled that a county board possesses and can exercise such
powers, and such powers only, as are expressly conferred upon it by the
Constitution or the statutes of the State.”

This proposition is sustained by the courts of Texas in the fal-
lowing cases:

Bland vs. Orr, 90 T. 492;
Von Rosenberg vs. Lovett, 173 S. W, 508;
Edwards County vs. Jennings, 33 8. W §85.

The laws of Texas do not confer upon the commissioners’ court
the authority to lease public grounds that arc used for public purposes.

15 Corpus Juris, 537, has the following to say with reference to
county boards leasing property:

“In accordance with the general rule heretofore stated that county
boards or county courts have no powers other than those conferred ex-
pressly or by necessary implication, such courts or boards have no power
to rent or to lease property on franchise owned by the county in the ab-
sence of statutory authority so to do.” (See authorities cited under this
text.)

This Department, in an opinion prepared by Honorable B. F.
Looney, Attorney General, of date April 12, 1915, recorded in the
1914-16 Report and Opinions of the Attorney General, page 584, held
that the commissioners’ court was without authority to lease or rent
office space in the county court house and that the sheriff would have
the right to eviet any occupant not authorized to ocecupy same. This
opinion is in line with the universal rule that the commissioners’ court
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has no authority cxcept such as is conferred upon it by the Con-
stitution and laws of this Ntate, either in express terms or by implica-
tion, and is also in line with the universal rule that commissioners’
courts have no authority to lease or rent public property which is
used for public purposes unless authorized to do so by the laws of
the State.

It is, therefore, the opinion of this Dcpartment, and you are so
advised, that the commissioners’ court of Stephens County has no
authority to lease to an individual a portion of the court house lot
or square for a pericd of five years, on which is to be erected a
building for an oil station and cold drinks, or for any other purpose
inconsistent with the public purposes.

Yours very truly,
E. F. SmiTH,

Assistant Attorney General.

Op. No. 2053, Bk. 52. P. 501.
CoMMIsSIONERS’ COURT—EXPENSES OF QUARANTINE.

Whenever the commissioners’ court of any county has determined that
they are threatened with the introduction or dissemination of a dangerous,
contagious or infectious disease and have directed the county health
officer to declare and maintain a quarantine, then it is mandatory upon
the commissioners’ court to furnish to those detained in quarantine such
provisions, medicines and other things that are absolutely essential to
their comfort and convalesence,

Article 4568, Revised Civil Statutes.

Avustin, TExas, April 29, 1919.

Honorable C. W. Goddard, M. D., State Health Officer, Capitol.
DEsr Dr. GopparD: I have your letter of April 28th, reading as
follows:

“In order that I may give the information asked for in the attached
telegram, will you please give me a ruling on same at as early an hour as
is convenient, and oblige.””

The telegram attached to your letter is as follows:

“Please advise by wire immediately in cases of smallpox if county is
liable for all expenses incident to quarantine, as doctor and drug bills,
supplies and attendants.”

In reply, I respectfully direct your attention to Article 4568,
Revised Civil Statutes, which reads as follows:

“Whenever the commissioners’ court of any county has reason to be-
lieve that they are threatened at any point or place within or without
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the county limits with the introduction or disseminaton of a dangerous,
contagious or infectious diseases that can and shall be guarded against by
quarantine, they may direct their county health officer to declare and
maintain said ‘quarantine against any and all such dangerous diseases; to
establish, maintain and supply stations or camps for those held in quar-
antine; to provide hospitals, tents or pest houses for those sick of con-
tagious and infectious diseases; to furnish provisions, medicine and all
valesence of the sick. The county physician shall keep an itemized ac-
other things absolutely essential for the comfort of the patients and the con-
count of all lawful expenses incurred by local quarantine, and his county
shall assume and pay them as other claims against the county are paid.
Chartered cities and towns are embraced within the purview of this
article, and the mere fact of incorporation does not exclude them from the
protection against epidemic diseases given by the commissioners’ ccurt to
other parts of their respective counties. The medical officers of chartered
cities and towns can perform the duties granted or commanded in their
several charters, but must be amenable and obedient to rules prescribed
by the Texas State Board of Health. This article, however, must not be
construed as prohibiting any incorporated town or city from declaring,
maintaining and paying for local quarantine.”

In the case of King County vs. Mitechell, 71 S. W. Rep., 610, the
facts were that one J. Hi. Mitchell was engaged in killing prairie dogs
on the ranch of S. B. Burnett in King County, Texas, having in his
employ about fifteen men. None of the men were members of his fam-
ily, and in no way was he obligated to care for them. Smallpox broke
out among the men in his employ, and he and his men were placed
under a strict quarantine by the duly authorized and constituted
authority of King County, acting through the county commissioners’
court by an order duly entered of record in the commissioners court
of King County. The commissioners court appointed R. C. Hannah,
a practicing physician, its health officer and authorized him to perform
such other and further special quarantine regulations as in his judg-
ment he deemcd for the hest interest of the people of King County,
but after the order was passed of quarantining the county, said R.
C. Hannah, a-tirg bv virtue of his authority, passed a special quar-
antine in and arcund Mitchell’s camp and men, and such quarantine
was continued for a period of more than two months. Mitchell and
his men were the only persons in Kine County at that time or after
that time that had the smallpox in King County. Immediately after
said quarantine was put into operation, R. C. Hannah resigned his
position as quarantine officer, for the reason that the commissioners
court refused to allow him a reasonable compensation for his services.
in attending to said smallpox patients, leaving said quarantine in
operation as against Mitchell and the men in his employ.

King County failed and refused to furnish Mitchell, or the men
quarantined with him, any medical attention or any health officer to
look after their welfare, and failed and refused to furnish any medi-
cines or supplies for their support and maintenance for said period
of two months during the time said quarantine was in force and
effect. Mitchell paid all the expenses for nursing the men while
they were sick with the smallpox, paid for all their medicines, pro-
visions and supplies, furnished them shelter and protection during
the entire two months. He kept a careful and accurate account of
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the moneys expended and expenses incurred in caring for and sup-
plying everything for the comfort of said men thus gnarantined.

As soon as the quarantine was raised, Mitehell presented his account
to the commissicners court of King County for their approval and
allowance, cxplained said account fully to said court, giving in detail
all items of expenditure contained in said account. ‘The commis-
sioners eourt refused to eonsider said acecount and refused to allow
same or any part thereof.

Suit was brought by Mitchell in the Distriet Court of King Clounty
against King County for his expenses incurred in taking care of and
providing for the men who had been quarantined with him by said
King County. Mitchell recovered a judgment in the District Court
for the amount of his claim. King County appealed the case to the
Court of Civil Appeals at Fort Worth, and that court, after quoting
Article 4363, which we have hereinabove (ucted, speaking through
Judge Spear, said in part:

“We think a proper interpretation of this statute would require that a
county whose commissioners’ court has determined that they are threaten-
ed with the introduction or dissemination of a dangerous, contagious, or
infectious disease, that can and should pe guarded against by quarantine,
and has directed the county physician to declare and maintain such gquar-
antine, should furnish to those thus detained such provisions, medicines,
and other things as are absolutely essential to their comfort and con-
valescence, and is legally liable therefor. We cannot hold that it is
optional with a county to assume the duty of supplying these things. Nor
can we assent to the contention of appellant that the county would be
relieved of this duty because of the fact that there was no county
physician to keep the itemized account of the expenses incident to the
grarantine after the resizgnation of Dr. Hannah. The beneficent purpose
of the statute was to supply to those detained in quarantine such things
as were absolutely essential to their comfort and convalescence, and the
duty of the county physician in the particular of keeping an itemized
account of expenditures is, at most, only ministerial in its nature, and
the liability of the county not made to depend upon his compliance. If
duch were the case, the county could in the most meritorious cases avoid
all liability by refusing to appoint such auditing officer.”

From the plain language of the statute and the ahove decision of
the court construing the same, it is clearly evident that a county is
liable for the expenses incident to quarantine, hut as stated by Judge
Spear, the county is only liable for ‘‘medicines and other things as
are absolutely essential to their comfort and convalescence and is
legally liable therefor.”

‘We also call special attention to the following language used by
Judge Spear in his opinion: ‘‘We cannot hold that it is optional
with the county to assume the duty of supplying these things.” It,
therefore, follows that it is mandatory upon the county to supply
medicines and such other things as are absolutely essential to the
comfort and convalescence of the smallpox patients.

You are therefore respectfully advised that whenever the com-
missioners court of any county has determined that they are threat-
erned with the introduction or dissemination of a dangerous., con-
tagious or infectious disease and has directed the county health
officer to declare and maintain a quarantine, then it is mandatory
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upon the commissioners court to furnish to those detained in quar-
antine such provisions, medicines and other things as are absolutely
essential to their comfort and convalescence.

Yours very truly,

E. F. SwmrrH,

Assistant Attorney General,

Op. No. 2021, Bk. 52, P. 297.
CoMMIsSIONERS COURT—EMPLOYING Roap ENGINEER.

The law does not require the commissioners’ court to let the contract
for preparing plans, specifications, etc., for road work on competitive
bids. The commissioners’ court may, if it chooses to do so, employ the
county suveyor to do this work on a percentage basis.

Avustin, TEXAs, April 7, 1919.

Honorable J. L. Deal, County Judge, Cuero, Texas.

Dear Sir: Mr. L. C. Sutton, our Chief Clerk, handed me the
following inquiry, saying that he had received the same from you
over the telephone:

‘‘Road District No. 4 of DeWitt County has issued bonds in the amount
f $40,000; they have also procured $40,000 of Federal aid. They desire
to appoint the county surveyor to draw plans and speciﬁca:tions, etc., and
compensate him upon a percentage basis. The question is: Can this be
lawfully done, or will it be necessary to advertlse for competitive bids
and employ an engineer in that manner?”

Article 1480 Revised Civil Statutes provides in part that:

‘“‘Supplies of every kind, road and .bridge material, or any other
material, for the use of said county, or any of its officers, departments
or institutions, must be purchased on competitive bids, the contract to
be awarded to the party who, in the judgment of the commissioners’
court, has submitted the lowest and best bid

This Article does not require the commissioners court to procure
personal services by competitive bids, but has to do with supplies
and materials of all kinds that are to be furnished the county.
Evidently, the Legislature intended that the commissioners court
should exercise their own sound judgment in employing persons to
render a personal service to the county. As an illustration,—ve will
suppose that it is necessary for the county to employ some attorney
or firm of attorneys to represent the county in some pending litigation.
It would be very poor business for the commissioners court to employ
an attorney or firm of attorneys on the competitive bid system; what
the commissioners court would want would be the best attorney or
firm of attorneys available, and the same applies to a road engineer.
It is not a question of getting the work done cheaply. It is a question
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of getting the work done properly and, of course, at as little cost
as possible.

This Department is, therefore, of the opinion, and you are so ad-
vised that the law does not require the commissioners court to let the
contract for preparing plans, specifications, ete., for road work on
competitive bids. The commissioners court may, if it chooses to do 80,
employ the county surveyor to make plans and prepare specifications
for road work on a percentage basis.

Yours very truly,
E. F. SwmitH,
Assistant Atltorney General.

Op. No. 2009, Bk. 52, P. 193.

County ScrHOOL LANDS—ScHOOL FUND—COMMISSIONS

(1) County commissioners can not pay a commission on the expenses
in the sale of county school land out of the proceeds of such sale, and
expenses must be paid from the general fund.

AvusTiN, TEXAS, March 26, 1919

Honorable James A. Alexander, County Judge, Waco, Texas.
My Dear Sir: Yours of March 22d, addressed to the Attorney
General to hand. Your letter and inquiry reads as follows:

“The McLennan County formerly owned some land in Eastland County.
We heretofore thought that all of this land had been sold, but upon a more
thorough examination we have reason to the conclusion that it is possible
that some of this land has been sold and that there are some over-runs
in the surveys that still belong to McLennan County. This land, by
reason of the discovery of oil in that county has become very valuable
and we now desire to employ an attorney to recover this land.

“In your opinion will this attorney and his expenses have to be paid
out of the county’s general fund, or could it be paid out of the proceeds
from the land recovered.”

In considering this inquiry it might be well to consider some por-
tions of the Constitution relative thereto, together with the decisions
construing same.

Article 7, Section 6 of the Constitution, with reference to county
school lands reads in part as follows:

““All lands heretofore or hereafter granted to the several countieg of
this State for educational purposes are of right the property of said
counties respectively to which they are granted, and title thereto is vested

in said county. . . . . Bach county may sell or dispose of its lands
in whole or in part in the manner to be provided by the commissioners’
court of the county. . . Said lands and the proceeds thereof when

sold shall be held by said counties alone as a trust for the benefit of
public schools therem said proceeds to be invested in bonds of the United
States.
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This provision of the Constitution as it now stands was adopted in
1883, but these particular provisions werc brought forward from the
same Scction of the Constitution of 1876. Thercfore, the construction
of these provisicns under the Constitution of 1876 would he applicable
to the amendment of 1883 inasmuch as no change was made in this
portion of the wording of said Section. This provision of the Con-
stitution is substantially reiterated in Article 5402, Verncn's Sayles
Revised Statutes.

Construction of this provision of the Constitution has been fre-
quently before the courts of this State. In the case of Pulliam vs.
Runnels County, 15 S. W, 277, the question arose as tu whether or
not a county might convey a portion of its public school lands in
paying for the services of a person for locating same. This was an
original location and the contract was entercd into under the pre-
visions of the Constitution of 1876 and prior to the adoption of the
amendment of 1883. Judge Gaines in construing these provisions,
above quoted, of the Constitution, said;

“The use of the words ‘may sell or dispose of its lands in whole or in
part’ are somewhat difficult of construction. They certainly tend to
indicate that it was intended to give the counties power to convey the
fee in their school lands for a consideration other than money, but the
language of the entire section makes it clear that all the lands or their
proceeds were to be held by the counties in trust for the support of the
public schools and that it was not intended that any part was to be
diverted in any manner to any other purpose. Such in substance is the
expressed declaration of the last sentence in the section; and we are un-
able to see how this provision can be given effect if a part of the lands to
be thereafter acquired could be conveyed as a compensation for locating
and securing patents to the whole.”

Then, after discussing the provisions of legislation prior to the
adoption of the Constitution of 1876 and the attitude of the Republic
of Texas and of the State with reference thereto he refers to the case
of Tomlinson vs. Hopkins County, 57 Texas, 572, and with reference
thereto he says: '

‘“It was held, in effect, that the commissioners court did not have the
power to convey a part of its school lands as a consideration for their
location and we are of opinion that it was not intended to confer that
power either by the Constitution of 1876 or by the statutes which have
since been passed in pursuance thereof.”

Then follows a fuller discussion of this theory of the C'ourt. And
further on in the opinion the court held such a conveyance void,
even as to innocent parties.

In Dallas County vs. (lub Land and Cattle Company, et al., 66
S. Wi, 294, the same question was raised but from a slightly differ-
ent angle. In this case Dallas County agreed to pay a certain party
for the surveying, subdividing, mapping and classifying for the pur-
poses of selling the school lands of the county by conveying to the
party a portion of the lands.

Subsequently Dallas County brought suit in trespass to try title
to the lands conveyed under this agreement and Judge Gaines, in
writing this opinion, refers to his previous opinion in Bulliam vs.
Runnels County, reiterates his opinion there and says:

~
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“It would seem, therefore, that the conveyance of the land for any
other consideration than that of money would be unauthorized.”

Then the Court takes up the argument that by use of the school
lands in the cancellation of a debt or obligation of the county it is
equivalent to selling the lands for money, and in answer thereto
says:

“But we are of opinion that a debt created by a county as an expense
indurred in selling school lands cannot be charged either against the
lands themselves or the proceeds of their sale.”

The Court then procecds to discussion of the meaning of the
word ‘‘proceeds.’”’ He holds that the word ‘‘proceeds’ as used in
the Constitution and in the statute mecans the gross proceeds; and
the final conclusion of the (‘ourt is that the commissioners’ court of
Dallas County did not have power to convey the publie school lands
of the county in pavment for services for subdividing the county
school lands for sale,

In Tabor et al. vs. Dallas County, 106 S. W, 332, practically the
same question arose as in the next preceding case. The facts in
this case were practically the same as the facts in the former case.
Judge Brown wrote the opinion in this case for the Court and in his
opinion he approves the opinions in the preceding cases cited and
says:

“The Constitution and the statute imposed the trust upon the county
and imposed the duty of making sale of the land upon the commissioners’
court and by imposing that duty it required the commissioners court to
preserve tne gross proceeds of the land to be held ‘alone as a trust for
the benefit of public schools’ of the county.”

In the case of Gallup et al. vs. Liberty County, 122 S. W, 290, the
Court of Civil Appeals in considering the question of whether or not
a commission of five per cent could be paid out of the funds ac-
quired by the sale of public school lands, said:

“The court’s allowing Perryman to retain the five per cent was, in
our opinion, simply a diversion of the money from the fund to which it
belonged to the general fund of the county. Thereby the county com-
missioners’ court created a claim by the school fund on the general county
fund for the amount of money paid Perryman, and therefore the com-
missioners’ court should restore the amount thus diverted from the school
fund by taking it from- the general fund to which it was diverted.”

Writ of error denied by Supreme Court.

Sce also: '

Tomlinson vs. Hopkins County, 57 Texas, 572;

('assin vs. LaSalle County, 21 S. W, 122;

San Augustine County vs. Madden, 87 S. W, 1057,

By careful study of these authorities and the Constitution itself
it becomes clear that all public lands granted the county by the State
for school purposes constitute a trust fund; that said lands can not
be sold except for money ; that a portion thereof can not be conveyed
as a fee for the services of any person in locating same or for any
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other expense incurred thereby; that the gross proceeds from the sale
of all such lands becomes a trust fund and only the interest thereon
can be expended.

I would therefore advise you that any expense incurred by the
county in locating or selling county school lands should be paid
out of the general funds of the county and such expense can not be
paid out of the proceeds from the sale of such land.

Yours very truly,
JoHN MAXWELL,

Assistant Attorney General.
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OPINIONS ON CONSTITUTIONAL LAW AND POWERS OF
LEGISLATURE,

Op. No. 1973, Bk. 51, P. 493.
CONSTRUING ARTICLE 4, SECTION 15 oF THE ('ONSTITUTION OF TEXAS.

All orders, or resolutions, both concurrent and joint, passed by the Leg-
islature, except such as provide for adjournment, and which embrace
legislative matter, require action by the Governor; Jomt resotutions, pro-
posing amendments to the Constitution, do not require action by the
Governor,

AvusTiN, TeExas, February 3, 1919.
Governor W. P. Hobby, Capitol.

DEArR Sir: Your inquiry requests advice as to vour duty with
reference to the approval or disapproval of concurrent and joint
resolutions passed by the Legislature.

To answer yvour question, we must construe Article 4, Section 15 of
the Constitution of Texas, which is as follows:

‘“BEvery order, resolution or vote to which the concurrence of both
Houses of the Legislature may be necessary, except on questions of ad-
journment, shall be presented to the Governor, and, before it shall take
effect, be approved by him; or, being disapproved, shall be repassed by
both Houses, and all the rules, provisions and limitations shall apply
thereto as prescribed in the last preceding section in the case of a bill.”

Under the above Article, bills, joint resolutions proposing amend-
ments to the Constitution, other joint resolutions and concurrent
resolutions are sometimes presented to the Governor for his approval
or disapproval. We will answer your inquiry by considering each
of the above subjects in their order,

As to bills, it secms to be very plain and unambiguous that ‘‘every
bill”? which shall have passed both branches of the Legislature shall,
before it becomes a law, be presented to the Governor for his ap-
proval or disapproval. This is true irrespective of the nature or
contents of the bill. The only ground of debate lies in the proposi-
tion as to whether an ‘‘order,”’ resolution or vote (except upon the
question of adjomrnment) must be presented to the Governor for
his approval or disapproval.

The terms of the Article of (‘onstitution providing for this course
of conduct are very general and appear to be hroad enough to permit
of a construction which would require the pr esentation of all of them
to the Governor for his approval or vejection, but from time to
time, this matter has received legislative and judicial interpretation.
From a summary of the decisions and preccdents, we deduce the
following as the correct rule of procedure, with reference to reso-
lutions :

(a) All joint resolutions proposing amendments to the Constitu-
tion of the State of Texas are not required to be presented to the
Governor for his approval or disapproval.
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On April 3, 1913, this, the Attorney General’s Department, in an
opinion to Governor 0. B. Colquitt, a copy of which is hereto at-
tached, held that the Article of the Constitution providing for its
amendment was separate and apart from any other article.

“It affords a complete procedure. It does not refer to, or is it
dependent upon any other part of the Constitution. It does not deal
with matters of general legislation, but is confined exclusively to the one
subject of amending the Constitution.”

This position is fortified by many decisions, among which I mention
the Case of Commonwealth ex rel Elkins vs. Girst, 50 L. R. A,, 507.
This case construed a provision of the Pennsylvania Constitu-
tion which is couched in almost the identical language of the pro-
vision of our Constitution on the same subject. Also, the Case of
Hollingsworth vs. Virginia, 3 Dall, 378 1st L. Ed,, 644

Article 7040, Hinds’ Precedents of the House of Representatlves
Volume 3, prov1des

“IT HAS BEEN CONCLUSIVELY SETTLED THAT A JOINT RESOLU-
TION PROPOSING AN AMENDMENT TO THE CONSTITUTION SHOULD
NOT BE PRESENTED ‘TO THE PRESIDENT FOR HIS APPROVAL.”

Passing upon a point of order raised as to the failure of the presid..
ing officer to have presented to the President for his approval of a
joint resolution providing for an amendment to the Constitution of
the United States, the Speaker of the House made the following
ruling:

“The gentleman having stated the point of order, the Chair will decide

it. It has been raised once before and decided by the Chair. He will
repeat the substantial points of that -decision, which he thinks will satisfy
the gentleman that his point is not well taken, although based by him
upon the Constitution of the United States. The question was raised
distinctly in 1803 in the Senate of the United States, on a motion that the
then proposed amendment to the Constitution should be submitted to
the President:
* “‘On motion that the Committee on Enrolled Bills be directed to
present to the President of the United States for his approbation the
resolution which has been passed by both Houses of Congress, proposing
to the consideration of the State legislatures an amendment to the Con-
stitution of the United States respecting the mode of electing President
and Vice-President thereof, it was decided in the negative, yeas 7, nays
23

“On a distinct vote of 23 to 7 the Senate voted that the Committee on
Enrolled Bills should not present the proposed amendment. This is a
decision made by one of the early Congresses. But the Chair is not satis-
fied with having it rest on that; he is disposed to present higher au-
thority in overruling the point of order,

“In 1798 a case arose in the Supreme Court of the United States
depending upon the amendment to the Constitution proposed in 1794, and
the counsel, in argument before the court, insisted that the amendment
was not valid, not having been approved by the President of the United
States. The Attorney General, Mr. Lee, in reply to this argument, said:

‘“ ‘Has not the same course heen pursued relative to all other amend-
ments that have been adopted? And the case of amendments is evidently
a substantive act, unconnected with the ordinary business of legislation,
and not within the policy or terms of investing the President with a
qualified negative on the acts and resolutions of Congress.’
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“That was the remark of the Attorney General. But the Chair does
not rest his decision upon that. He swstains it by the decision of the
Supreme Court of the United States. The court, speaking through Chase,
justice, in reply to the Attorney General, observed:

‘““‘There can surely be no necessity to answer that argument. The
negative of the President applies only to the ordinary cases of legisla-
tion. He has nothing to do with the proposition or adoption of amend-
ments to the Constitution.’

‘““As the Supreme Court of the United States has settled this question
by a decision, the Chair does not need to read further authorities. But
this question came before the Senate of the United States recently, since
the recent exciting questions have been before the country, and the
chairman of the JFudiciary Committee of the Senate (Mr. Lyman Trum-
bull, of Illinois) offered the following resolution:

“ ‘Resolved, That the article of amendment proposed by Congress to
be added to the Constitution of the United States respecting the extinction
~of slavery therein having been inadvertently presented to the President
for his approval, it is hereby declared that such approval was unnecessary
to give effect to the action of Congress in proposing said amendment, in-
consistent with former practice in reference to all amendments to the
Constitution heretofore adopted, and being inadvertently done, should
not constitute a precedent for the future; and the Secretary is hereby in-
structed not to communicate the notice of the approval of said proposed
amendment by the President to the House of Representatives.’

“Upon that resolution the Senator from Maryland, Mr. Reverdy John-
son, who had been formerly Attorney General of the United States, made
a speech which the Chair will not quote, corroborating, however, the
opinion of the Chair, and the Senate adopted the resolution of Mr, Trum-
bull withosit a division and without the yeas and nays.

“The Chair therefore thinks that the question is settled, not only by
the practice of Congress but by a decision of the Supreme Court of the
United States, and therefore overrules the point of order.”

On January 27, 1897, Mr. David B. Hill of New York submitted a
report to the Senate on behalf of the judiciary committee, which re-
port involved the construection of the provision of the United States
Constitution, Section 7, Article 1, a part of which report is as follows:

‘“The committee found that in the first twelve Congresses there were
one or two instances of simple resolutions being approved by the Presi-
dent; and that, with one or two exceptions, all joint resolutions were
approved. These excentions were in the cases where Congress made
requests or recommendations not involving any legislative act. Tn the
first fifty years of the Government the whole number of joint resolutions
did not exceed 200, but thev gradually increased thereafter, until in the
Forty-first Congress alone the number exceeded 500. The joint resolu-
tions have been largely used since. But not to the extent reached in that
Congress. :Except in the few jnstance in the early Congre<ses, all joint
resolutions have been presented to the President and have been acted
on bv him. .

“The committee found that the passage of concurrent resolutions began
immediately upon the organization of the Government, but their use has
been, not for the purpose of enacting legislation, but to express the sense
of Congress upon a given subject, to adjourn longer than three davs, to
make. amend, or suspend joint rules, and to accomplish similar purposes,
in which both Houses have a common interest, but with which the
President has no concern.” Hinds’ Precedents, Vol. 4, P. 331.

It should be noted here that the precedents and decisions, construing
the provisions of the Constitution of the United States, are particu-
larly applicable to a construction of the provisions of our Constitution
on the same subject, because the provisions of the Texas Constitution
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are in the identical language of the Constitution of the United States
on the same subject. So nearly so, that it is perfectly apparent that
our provisions of the Constitution were copied from the provisions
of the United States.

From the report of the judiciary committee, referred to above,
we call especial attention to the following paragraph:

“It has been the uniform practice of Congress (except in the few in-
stances, hereinbefore mentioned, occurring in very early Congresses) to
present all joint resolutions to the President for his approval, and for
the President to act upon the same. Such resolutions have usually em-
braced only matters of a conceded legislative character.”

But as to concurrent resolutions, the rule is different. The same
report contains the following paragraph, with reference to concurrent
resolutions:

“For over a hundred years, however, they have never been presented.
They have uniformly been regarded by all the Departments of the Gov-
ernment as matters peculiarly within the province of Congress alone.
They have never embraced legislative provisions proper, and hence have
never been deemed to require executive approval.

“This 'practical construction of the Constitution, thus acquiesced in
for a century, must be deemed the true construction, with which no court
will interfere (Stuart vs. Laird, 1 Cranch, 299.)”

Field vs. Clark, 143 U. S. R. 649;

14 Diamond Rings vs. United States, 183 U. S. 176.

The judiciarv committee concluded their report as to concurrent
resolutions as follows:

“We conclude this branch of the subject by deciding the general ques-
tion submitted to wus, to-wit, ‘whether concurrent resolutions are
required to be submitted to the President of the United States,” must
depend, not upon their mere form, put upon the fact whether they contain
matter which is properly to be regarded as legislative in its character and
effect. If they do, they must be presented for his approval; otherwise,
they need not be. In other words, we hold that the clause in the
Constitution which declares that every order, resolution, or vote must be
presented to the President, to ‘which the concurrence of the Senate and
House of Representatives may be necessary,” refers to the necessity occa-
sioned by the requirement of the other provisions of the Constitution,
whereby every exercise of ‘legislative powers’ involves the concurrence of
the two Houses; and every resolution not so reguiring such concurrent
action, to-wit, not involving the exercise of legislative powers, need not
be presented to the President. In brief, the nature or substance of the
resolution, and not its form, controls the question of its dispdsition.”

We, therefore, conclude that the controlling fact in determining
whether or not a resolution, or order, or vote of the House requires
the approval, or disapproval, of the Governor is whether or not said
order, vote, or resolution is legislative in its character. Looking beyond
the form of the resolution, order or vote, to its substance, and from
its substance, we then determine whether or not it is a matter which
is properly to be regarded as legislative in its character.

If such resolution, order, or vote of the House contains legislative
matter, such resolution, oerder or vote must be presented to the Gov-
ernor for his approval or rejection and that without regard to the
form of the resolution, order, or vote; otherwise they should not be
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so presented. It is the subject matter of the resolution, and not its
form, which determines whether or not it is legislative.
Yours very truly,
‘W. A. KEELING,
First Assistant Attorney General.

Op. No. 2113, Bk. 53, P. 236.

LEGISLATIVE DISTRICTS, CONSTITUTIONAL 1AW, APPORTIONMENT.

The Legislature, having once apportioned the State following a Federal
Census, cannot again apportion the State into Legislative Districts until
after the next Federal Census.

Constitution, Art. 3, Secs. 2-26-28.

Austin, Texas, July 1, 1919.
Honorable D. J. Neil, Honorable J, T. Hamilton, Members of the

House of Represe'ntatwes Capitol.

GENTLEMEN: We have your oral inquiry of June 30, in which
you ask whether or not the Legislature of Texas may create a new
representative district after having already apportioned the State
following the last Federal census. This inquiry involves the question
as to whether or not the State can twice be re-apportioned within one
ten-year period following the last preceding Federal census. Before
going into a discussion of the authorities on this question, I will quote
for you several provisions of the State Constitution relative to this
question. Section 2 of Article 3 of the Constitution reads as follows:

‘“The Senate shall consist of thirty-one members, and shall never be
increased above this number. The House of Representatives shall consist
of ninety-three members until the first apportionment after the adoption
of this Constitution, when or at any apportionment thereafter, the number
of Representatives may be increased by the Legislature, upon the ratio
of not more than one Representative for every fifteen thousand inhabi-
tants; provided, the number of Representatives shall never exceed one
hundred and fifty.”

Section 26 of Article 3 of the Constitution reads as follows:

“The members of the House of Representatives shall be apportioned
among the several counties, according to the number of population in each,
as nearly as may be, on a ratio obtained by dividing the population of
the State, as ascertamed by the most recent United States census, by the
number of members of which the House is composed

And Section 28 of Article 3 reads in part as follows:

“The Legislature shall, at its first session after the publication of each
United States decennial census, apportion the State info Senatorial and Rep-

resentative dtstmcts, agreeably to the provisions of Sections 25 and 26 of this
Article. . . . .

10—Att'y Gen'l
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Thus we see that the basis for re-apportionment of the State into
representative districts is the last preceding Federal census. The
questicn then reduces itself to whether the provisions of Section 28,
above quoted, limit the Legislature to one re-apportionment, or whether
after having acted succeeding a Federal census, the Legislature can
again, prior to the next Fedcral census, re-apportion or create new
districts. In answer to this question, it is immaterial whether one
new district is ereated or whether the entire State is heing redistricted.
This question, so far as I can discover, has not been passed npon by
the courts of Texas, but many other states have had the question up
for review, and we are dependent upon the findings in these states
for the rule to be followed.

It is universally held, as the authorities hereafter quoted show,
that while such a law involves political matters, yet the courts will
take the jurisdiction of them in order to determine their constitution-
ality. T will firct refer vou to the rule laid down in Thirty-six Cye.,
page 845. In discussing the very question involved in this investi-
gation, Honorable Jos. R. Long, Professor of Law, Washington & Lee
University, in his writing in the 36 Cyc., page 845, says:

“The State Constitution generally provides for the apportionment of the
state into districts for election of members of the Legislature and re-
duires the Legislatures to provide for the enumeration of the inhabitants
of the State at stated intervals as a basis for the apportionment........
and such a provision prescribinz the time of making an apportionment
impliedly prohibits an apportionment at any other time and where a
former apportionment has been made, no new apportionment can be made
before the expiration of the prescribed period.”

On page 847, the same writer says:

“Except as restrained by the State Constitution, the Legislature has
power to change the boundaries of election districts, but the Constitution
commonly prohibits the Legislature, after having made a valid apportion-
ment, from making a new apportionment during the apportionment
period. The apportionment once made is required to remain unaltered
until another enumeration and this prohibition may be implied as well
as expressed.”

Under the Constitution of Texas, there is no provision made for
the State to enumerate its inhabitants for the purposes of legislative
apportionments, but the Constitution adopts each decennial Federal
census and makes that the basis of apportionment. TUnder a consti-
tution similar to curs, this question was raised in the State of Illinois
in the case of Ex. Rel. Mooney vs. Hutchingson, 172 Ill., 486, 40
L. R. A,, 770. In that state an effort was made by the Legislature to
reapportion a part of the State of Illinois after the Legislature had
already passed an apportionment act in the same enumeration period.
The argument by Mr. Cartwright, Justice of the Supreme Court, is
very elaborate, and I will quote from him at some length. The Con-
stitution as sct cut in the argument of the court is similar to that of
Texas, in that it makes each decennial Federal census the basis of
the apportionment for the State of Illinois. In this case the court
used the following words:
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“The Constitution divides the powers of the government into three
distinct departments, and for the exercise of legislative power creates a
legislative department, to be elected by the people in senatorial districts.
The provision authorizing the apportionment of the state into such sena-
torial districts is Section 6 of Article 4, which provides as follows: ‘The
general assembly shall apportion the state every ten years, beginning
with the year 1871, by dividing the population of the State, as ascertained
by the Federal census, by the number 51, and the gquotient shall be the
ratio of representation in the Senate. The State shall be divided into
fifty-one senatorial districts,” etc. Acting under the provisions of said
Section, the Legislature, by the act of June 15, 1893, divided the State,
according to the last Federal census, into fifty-one senatorial districts,
and by that act the county of Will was made the twenty-fifth district.
The act of January 11, 1898, was in form an amendment, which remodeled
and changed forty-three of these senatorial districts, and in the case of
the twenty-fifth district added to Will County the county of Dupage. Sec-
tion 1 of the same article of the Constitution is as follows: ‘The legis-
lative power shali be vested in a general assembly which shall consist of
a srenate and a house of representatives, both to be elected by the people,’
and there are further provisions of the Constitution that three represen-
tatives and one senator shall be elected in each district, and they constitute
the two houses.

‘“The passage of an apportionment act is the exercise of a legislative
power (State, Morris vs. Wrightson, 56 N. J. L., 126, 22 L. R. A,, 548;
State Atty. Gen. vs. Cunningham, 81 Wis,, 440, 15 L. R, A,, 561), and,
if there were no other provisions relating to apportionment than the
general legislative authority conferred by Section 1, the I.egislature
might apportion the State at its pleasure, at any time. There is no ex-
press denial in the Constitution of the right to exercise this power when-
ever the Legislature may see fit, and it is therefore argued for the defend-
ant that it may be exercised at any time, and that the Legislature may
make an apportionment whenever they choose. This does not follow,
however, and it is not essential, in order that the Constitution may operate
as a prohibition, that it shall contain a specific provision that apportion-
ments shall not be made otherwise than according to its provisions. The
general principles governing the construction of Constitutions are the
same as those that apply to statutes. Potter’'s Dwarr, Stat. 654; 6 Am. &
Eng. Enc. Law, 2d ed., 921. The use of negative words would bhe con-
clusive of an intent to impose a limitation, and they are used in some in-
stances in the Constitution, but their absence is not conclusive of the
opposite. Where there are provisions inserted by the people as to the
time when a power shall be exercised, there is at least a strong presumption
that they design it should be exercised at that time, and in the designated
mode only; and such provisions must be regarded as limitations upon the
power. Cooley, Const. Lim., 6th ed., p. 94. If legislative power is given
in general terms, and is not regulated, it may be exercised in any manner
chosen by thé Legislature; but where the Constitution fixes the time and
mode of exercising a particular power it contains a necessary implication
against anything contrary to it, and by setting a particular time for its
exercise it also sets a boundary to the lezislative power. If a power is
given, and the mode of its exercise is prescribed, all other modes are ex-
cluded. Sedgw. Stat. & Const. Law 51. The Legislature must keep within
the legislative powers granted to it, and observe the directions of the Con-
stitution. Sutherland Stat. Constr. Sec. 26. This doctrine was applied in
State, Morris vs, Wrighteon, 566 N. J, L., 126, 22 L. R. A., 548, where an
apportionment of assembly districts in New Jersey was in question, and it
was said: ‘In the construction of statutes it is a cardinal rule, which ap-
plies as well to constitutional provisions, that when the law is in the
alhrmative tuat a thing shall be done by certain persons or in a certain
manner, this affirmative matter contains a negative that it shall not be
done by other persons or in another manner, upon the maxim, Expressio
unius est exclusio alterius.’

“In Page vs. Allen, 58 Pa., 338, 98 Am. Deec.,, 272, which involved the
constilitionality of the registry law of that State, it was helo that the
inhibitions of the Constitution as to legislation are to be regarded as well
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when they arise by implication as by expression, and that the expression
of one thing in the Constitution is the exclusion of things not expressed.
It is here admitted, as it necessarily must be, that the provisions for ap-
portionment are all exclusive except the particular one as to time. It is
not denied that the basis for apportionment must be the population of the
State as ascertained by the last Federal census, that the population can
only be divided by the number 51, and that the quotient must be the ratio
of representation in the Senate. The only claim is that the provision as
to time is not exclusive, and we cannot see any substantial ground for es-
tablishing a different rule respecting the time than the mode of doing
the act. In Wisconsin the Constitution provided for an apportionment
and organization of assembly districts once in five years, but contained no
express prohibitions against their alteration between the periods fixed for
apportionment, and in Slauson vs, Racine, 13 Wis., 398, it was said that,
whatever limitation existed upon the power of the Legislature in that
respect was to be derived from the general scope and object of the pro-
visions of the Constitution concerning the apportionment of Senators and
Representatives, but that it might well be said that this furnished such
limitation, and it was held that the provision implied that apportionments
should not be made at any other time than that fixed by the Constitution.
The Constitution of Indiana fixes the time once in six years when an enu-
meration of the voters of the state shall be taken, and an apportionment
shall be made by law, In Denny vs. State, Basler, 144 'Ind., 503, 31 L. R. A,,
726, an apportionment act passed in 1895 was in question, and the main
dispute was whether, under the Constitution, any apportionment act could
be passed at that time. It was insisted, in support of the act,.that the
Constitution committed to the legislative department, by a general grant
of legislative power, the authority to make apportionments, and that the
provision requiring the enactment of an apportionment law at the begin-
ning of each period of six years was not intended as a prohibition upon
the Legislature from making other apportionments whenever that body
might think best. This question was determined against the claim made,
and it was held that if there were no particular provisions in regard to
the subject of legislative apportionment, the Legislature might, under
the full and unrestricted vesting of legislative power, enact apportion-
ment laws at their pleasure, but that the fixing by the Constitution of
a time and mode for the doing of such act was, by necessary implication,
a forbidding of any other time or mode, and a prohibition of the exercise
of the power in any other way.”

The argument of the court in this case is so full that it is not neces
sary for me to elaborate on same. This same question arose in Cali-
fornia in the case of Wheeler vs. Herhert, et al, 92 Pac. Reported 353.
I will quote only two excerpts from the opinion of the Supreme Court
of California, one of which includes the provision of the Constitu-
tion of California relating to this subject. Section 6 of Article 4 of
the Constitution of (‘alifornia providing for the apportionment of
California into legislative districts, says among other things as follows:

“The census taken under the direction of the Congress of the United
States, in the year 1880, and every ten years thereafter, shall be the basis
of fixing and adjusting the legislative districts; and the Legislature shall,
at its first meeting after each census, adjust such districts and reapportion
the representation so as to preserve them as nearly equal in population as
may be.”’

You will observe that this provision of the California Constitution
as to the basis of legislative apportionment is identical with ours. Pur-
suant to this provision of their Constitution, the Legislature of Cal-
ifornia in 1901 divided the State into legislative districts subsequent
thereto and prior to 1911, the end of the ten-vear period, the legisla-
ture endeavored to reapportion a part of the State for legislative pur-
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poses and in passing upon the right to do so, the Supreme Court of
California, among others, used these words:

“The power to adjust the legislative districts and the power to form
new counties and change county lines are all vested in the Legislature by
the general grant of legislative power. Article 4, Section 1. The special
provisions relating to these powers, found in other parts of the Constitu-
tion, must therefore be considered as limitations upon the general grant.
The amendment of 1894, aforesaid, relating to the formation of new
counties, though couched in the language of a grant, is in fact a limita-
tion, for, prior to its adoption, the Legislature had full power over the
subject and could act by special law. The provisions of Section 6, Art.
4, being construed as limitations, and being mandatory and prohibitory,
it follows from their terms, and from the application of the maXim,
‘Expressio unius est exclusio alterius,” that the legislative power to form
legislative districts can be exercised but once during the period between
one United States census and the succeeding one, and that, having been
thus exercised in 1901, the districts cannot be again adjusted until the
session of 1911.”

This question also arose before the Supreme Court of West Vir-
ginia, where the same rule was laid down in Harmison vs. Ballot Com-
mission of Jefferson County, as found in 42 L. R. A. 591. However,
the Constitution of West Virginia is slightly different from that of
Texas, in that it provides that such apportionment once made shall
continue in forece unchanged until such districts shall be altered and
delegates apportioned under the preceding census. Nevertheless, the
argument of the court on the general principles in this case follows
that of the other authorities on the question.

In the case of Denney vs. State of Indiana, 31 L. R. A. 726, already
quoted above by the Illinois Supreme Court, the Supreme Court of
Indiana, after a very elaborate argument too long to quote in this
opinion, also found the rule unequivocal ; that such a provision as the
one contained in the Constitution of the State of Texas is a specific
limitation on the Legislature, that it not only limits the basis upon
which the State may be apportioned into legislative districts, but this
provision as to time is mandatory and that an apportionment once
having been made a subsequent apportionment cannot be made until
the next succeeding period of enumeration. True, in Indiana the
enumeration was made by the State itself on six year periods, while in
Texas the last preceding decennial Federal census is the basis, vet the
rules governing the legislature would be the same irrespective of the
constitutional basis of the apportionment.

I cite you also to the case of Slauson vs. Racine, 13 Wis., 398, quoted
at length by the Illinois Court above, and also quoted by the Indiana
Supreme Court. In Wisconsin a similar constitutional provision to
ours on this question exists and the Supreme Court of Wisconsin held
that no two apportionments could be made until the expiration of
each decennial census period.

Tn addition to the authorities quoted on this specific question, I
refer yon *o the general rule on matters of this kind laid down by
Judee Conlev in the seventh edition of his work on Constitutional
Limitations found on page 114 thereof, which is-as follows:
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“But the courts tread upon very dangerous ground when they venture
to apply the rules which distinguish directory and mandatory statutes
to the provisions of a constitution. Constitutions do not usually under-
take to prescribe mere rules of proceeding, except when such rules are
looked upon as essential to the thing to be done; and they must then -
be regarded in the light of limitations upon the power to be exercised.
It is the province of an instrument of this solemn and permanent char-
acter to establish those fundamental maxims, and fix those unvarying
rules by which all departments of the government must at all times shape
their conduct; and if it descends to prescribing mere rules of order in
unessential matters, it is lowering the proper dignity of such an instrument
and usurping the proper province of ordinary legislation. We are not,
therefore, to expect to find in a constitution provisions which the people,
in adopting it, have not regarded as of high importance, and worthy to
be embraced in an instrument which, for a time at least, is to control alike
the government and the governed, and to form a standard by which is
to be measured the power which can be exercised as well by the sovereign
people themselves. If directions are given respecting the times or modes
of proceeding in which a power should be exercised, there is at least a
strong presumptlon that the people designed it ahould be exercised in that
time and mode only; and we impute to the people a want of due appre-
ciation of the purpose and proper province of such instrument when we
infer that such directions are given to any other end. Especially when,
as has been already said, it is but fair to presume thaf the people in their
constitution have expressed themselves in careful and measured terms,
corresponding with the immense importance of the powers delegated
and with a view to leave as httle as possible to implication.”

As said above, this question has not been specifically passed upon
in this State, but similar constitutional questions have been passed
upon. That is whether a provision authorizing one method of pro-
cedure by the constitution of the State prohibits the Legislature from
proceeding in any other manner or at any other time. In the case
of Keller vs. State of Texas, Tex. App. —— 1 L. R. A, (N. 8.)
490, the question was presented to the Court of Criminal Appeals of
this State, as to waether the local option provision in the State Con-
stitution of Texas was a limitation on the powers of the Legislature
or whether it was merely directory. Following a great line of de-
cisions as set out ‘n the opinion, both of Texas and other states, the
court in passing on that question said:

“The provision of the Constitution —~ regard to local option only au-
thorizes the people of a county, a justice precinct, city. or town, etc., to
prohibit the sale of intoxicants ‘within the prescribed limits’; that is,
the limits of the territory in which the law has been voted into operation.
They could vote on no other proposition. excent the prohlbltlon of the
sale of the intoxicants ‘within the prescribed limits’ or given territory, be-
cause this is the extent of the constitutional authority. The mclusmn
of this matter is the exclusion of all others.  This would prohibit the
Legislature or the people voting on local option prohibiting the sale out-
side the ‘prescribed limits.””’

I have searched both text books and authorities in this and other
states, and I find nothing holding a contrary rule to the one set out in
the authorities and text books here quoted It is not necessary for me
to elaborate at length on these opinions, as in each instance they are
full and explicit and buttressed by long lines of authorities showing
the construction of courts in many jurisdictions to be identical to those
here quoted. Therefore in line with these opinions, I advise you that
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the Legislature of Texas has no authority to make a second appor-
tionment of the State into legislative districts, having already appor-
tioned the State following the last decennial 1<‘o<l(-ml census, until the
next period of enumeration shall have arrived, to-wit: the next decen-
nial Federal census.
Yours very truly,
JOHN MAXWELL,
Assistant Atlorney General.

CONSTITUTIONAL Law.

Op. No. 2069, Bk. 53, P. 6.

State ('onstitution, Article 17.
State Constitution, Article 3, Section 5.

A special or called session of the Legislature has no constitutional au-
thority to change the date specified for an election on a constitutional
amendment submitted by a regular session of the Legislature.

Avustin, TeExas, May 17, 1919,
Miss Annic Webb Blanton, State Superintendent of Education,
Caprtol.
Dear Miss BLaxTox :—Your letter of this date, requesting the opin-
ion of the Attorney General, reads as follows:

“At the regular session of the Thirty-sixth Legislature a resolution was
duly carried, authorizing the submission of the constitutional amendment
to remove the present fifty cent limit, for school tax for all purposes.
The day set for this election is the regular election in November, 1920,
Now the question arises. It is very desirable that this amendment be
submitted in November, 1919. In view of the constitutional provision
that resolutions proposing an amendment to the Constitution must be
passed at any biennial seesion of the Legislature, would it be possible at a
called session of the Legislature to change the date from November, 1920,
to November, 1919, on which this election shall be held? It is very de-
sirable that this date should be changed, but we want to know if such a
change would be in keeping with the provisions of the Constitution of this

State.”

In reply to your inquiry, I beg to advise you that a Special Session
of the Legislature is without Constitutional authority to change the
date for the election on the Constitutional amendment to which you
refer. The reasons for this conclusion will now be brieflv stated. The
authority of the Legislature to submit a Constitutional amendment
is found in Article 17 of the Constitution, which reads:

“The Legislature, at any biernial session, by a vote of two-thirds of all
the members clected to each House, to be entered by yeas and nays on the
journals, may propose amendments to the Constitution, to be voted upon
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by the qualified electors for members of the Legislature, which proposed
amendments shall be duly published once a week for four weeks, com-
mencing at least three months before an election, the time of which shall
be specified by the Legislature, in one weekly newspaper of each county,
in which such a newspaper may be published; and it shall be the duty of
the several returning officers of said election to open a pol], for, and make
returns to the Secretary of State, of the number of legal votes cast at said
election for and against said amendments; and if more than one he pro-
posed, then the number of votes cast for and against each of them; and if
it shall appear from said return, that a majority of the votes cast, have
been cast in favor of any amendment, the said amendment so receiving a
majority of the votes cast shall become a part of this Constitution, and
proclamation shall be made by the Governor thereof.”

You will observe that this Constitutional provision grants authority
to the Legislature, at its biennial session, to propose amendments to
the Constitution to be subsequently voted upon. What is meant by
the words ‘“biennial session’’ as used in this article of the Constitution
is made clear by Section 5 of Article 3 of the Constitution, which re-
quires the Legislature to meet every two years at such time as may
be provided by law. The Article 17 of the Constitution then means
that the Legislature, at its Regular Session every two years, may pro-
pose amendments to the Constitution. It is elementary that the pro-
visions of a Constitution regulating its own amendment are not merely
directory but are mandatory, and a strict observance of every require-
ment is essential to the validity of the proposed amendment. These
provisions are binding upon the people as upon the Legislature. 12
Corpus Juris, Page 688 and many authorities cited in note 43. The
provision of the Constitution to the effect that amendments may only
be submitted at certain times, as in this instance, by a Regular Session
of the Legislature are mandatory and must be complied with. 12
Corpus Juris, Page 689.

It is plain from the authorities which we have cited and referred
to that a Constitutional amendment can only be submitted to the
people by a Regular Session of the Legislature. .

We will next examine Article 17 to see what the Legislature must do
in submitting a Constitutional amendment. We have already quoted
Article 17, and by referring to it you will observe that ‘‘the time of
which shall be specified by the Legislature’’ refers to the time when
the qualified voters are to vote upon proposed amendments to the
Constitution. It is, therefore, to be observed that the Legislature not
only has conferred an exclusive authority upon the Regular Session
of the Legislature to submit Constitutional amendments to a vote of
the people but has required it in so doing to specify the time when
these amendments are to be voted upon.

In the case of Cartledge vs. Wortham, 153 S. W, page 297, the
Supreme Court of this State expressly says:

“In empowering the Legislature to propose amendments for adoption by
the people the Constitution requires that it shall specify the time for the
election at which the proposed amendment shall be voted upon.”

Discussing the question further, the Court says:

“It is an established principle that a time is of the essence of an elec-
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tion, and if it be held in a time not authorized by law a valid election does
not follow.”

The same authority says:

“The purpose of the Constitutional requirement that the Legislatqre
shall specify the time for holding the election is obvious. It is to facili-
tate the submission of the proposed amendment and insure the election at
the time determined by the Legislature and by it be made known to the

people. Its language is equally plain and can only mean the designation
of a certain time for the election.”

Continuing further, the Court says:

“The proposal of a constitutional amendment by the Legislature be-
comes a mere pastime unless effective provision be made for its submission
to the popular vote. When duly proposed, it is the right of the Legisla-
ture to have the amendment submitted and the people have the paramount
right to vote upon it. The one is enforced and the other exercised by
means of the election provided by the Constitution for that purpose. But
the Constitution does not warrant a conditional provision for the election
or provision for a conditional election. The right to the election is abso-
lute, and cannot he defeated. To more strongly secure its exercise and
surround it with greater certainty, the Legislature, in proposing the
amendment, is not merely directed, but required to specify the time when
it shall be held, so as to make it known of all men, and insure its being
held at a time certain—fixed and determined by law. Such is the con-
trolling purpose of the constitutional requirement, as is apparent both

from its general tenor and the discriminate use of the terms employed.”
(153 8. W., 298.) . :

From these authorities, it is apparent that only a Regular Session
of the Legislature may propose amendments to the Constitution, and
that in proposing such amendments the Regular Session itself must
‘‘specify’’ the time when such amendments are to be voted upon. We
have already seen that these provisions of the Constitution are manda-
tory and that since the Constitution provides that Constitutional
amendments may only be submitted at a Regular Session of the Leg-
islature, that such amendments cannot be submitted at a Special or
Called Session. The authority having been conferred upon the Regular
Session to submit Constitutional amendments carries with it full and
complete authority to make such submissions, and a Special or Called
Session of the Legislature has no authority with reference thereto. A
Called Session of the Legislature is without power to change the time
fixed by the Regular Session at which Constitutional amendments are
to be voted upon, because the time when amendments are to be voted
upon is one of the declared functions and paramount duties of the
Regular Session and is, therefore, denied to the Special Session of the
Legislature. ‘

It is a rule for the construction of constitutions constantly applied,
that where a power is expressly given and the means by which or the
manner in which it is to be exercised is prescribed, such means or man-
ner is exclusive of all others. In other words, where the grant of
power in the Constitution is to a particular depository, the right to

exercise this particular grant of power is denied any other depository.
Gilliam vs. Hull, 58 Texas, 298;

Robertson vs. Breedlove, 61 Texas, 373;
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Day Land, ete. Co.vs. State, 68 Texas, 526;

State vs. ‘\Ioore 57 Texas, 307.

You are adv1sed therefore that a Called Session of the Leﬂlslature
is without Constltutlonal authonty to change the date of the election’
at which the proposed Constitutional amendment, referred to in your
letter, is to be voted upon from November, 1920, to November, 1919.

Respectfully submitted,
C. M. CURETON,
Attorney General.

Op. No. 1985, Bk. 52, P. 50.

CONSTITUTIONAL LAw—ST0oCK LaAWS.

The Legislature may enact a stock law which shall not apply to certain
counties as a whole, but shall apply only to such subdivision thereof as
may he designated.

AvustiN, Texas, February 25, 1919.
Hon. H. B. Hzll Member of Thirty-sizth Legislature,
Capitol.
DEesr Sir: I have your letter of February 24, addressed to the
Attorney General, reading, in part, as follows:

“Please give me your opinion on the following: Has the Legislature
authority to enact a stock law which ‘Shall notapplyto ...............
County as a whole, but shall apply only to such subdivision thereof as may
be designated,” as is provided for Wharton and Jefferson Counties in the
Acts of the Fourth Called Sessmn of the Thirty-fifth Legislature, Chapter
13, page 217" '

Section 23 of Article 16 of our State Constitution reads as follows:

‘““The Legislature may pass laws for the regulation of live stock and the
protection of stock raisers in the stock raising portion of the State, and
exempt from the operation of such laws other portions, sections. or coun-
ties; and shall have power to pass general and special laws for the inspec-
tion of cattle, stock and hides and for the regulation of brands; provided,
that any local law thus passed shall be submitted to the freeholders of the
section to be affected thereby, and approved by them, before it shall go
into effect.”

Our Supreme Court in Armstrong vs. Traylor and Elmore, 87 Texas,
598, had this question under cons1derat10n They appear to hold that
Section 23 of Article 16 is that under which the Legislature passed the
stock law, and they use this language in regard thereto:

“¥* * * ‘We hold that the Legislature, being authorized by the Con-
stitution to submit the law to the voters of .any subdivision of the county,
had the power to adopt the method of ascertaining the subdivision to be
affected that seemed most advisable, and could authorize the voters to
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designate the boupdaries of the subdivision in which they desired that the
law should be applied. The policy of such course was a matter for the
consideration of the Legislature and not of the courts. We further hold
that Section 23 of Article 16 of the Constitution authorizes the Legisla-
ture to pass a law regulating live stock, making it applicable to the entire
State, or it might have exempted any county or counties from the opera-
tion of such law. The Legislature might also have enacted a law regulat-
ing live stock in any county or in any subdivision of such county, or it
might, as it did in this instance, pass a law not to be enforced in any
county or part of a county until adopted’ * * *»

Evidently, this language was intended to apply to the first portion
of Section 23, and to convey the idea that the mere fact that the T.eg-
islature was given the power to pass general laws did not inhibit it
from passing a law which might be adopted by localities and by a vote
of the freeholders of such localities; furthermore, that there was noth-
ing in the latter portion of the section that restricted the power of
the Legislature to delegate authority to ecommunities to adopt a stock
law.

You are, therefore, respectfully advised that, in the opinion of this
Department, the Legislature may enact such a law as is indicated in
your letter.

Yours very truly,
E. F. Sarg,
Assistant Atlorney General.

Op. No. 2071, Bk. 33, P. 32)
Laws—TiME oF TARING EFFECT.

An Act of the Legislature passed without the emergency clause and the
necessary two-thirds vote does not go into effect until ninety full days
after the adjournment of the session, exclusive of the day of adjournment
and the day of taking effect. In other words, ninety full days must elapse
b;;aftween the day of adjournment and the day upon which the Act takes
effect.

Section 39, Article 3, of the Constitution.

AvstiN, TExas, May 23, 1919.
Hon. Ben H. Powell, Judge Twelfth Judicial District, Huntsville,
Texas.

DEar Sir: The Attorney General has your letter of May 21st, ask-
ing an opinion from this Department defining the date upon which the
Acts of the Regular Session of the Thirty-sixth Legislature passed
without emergency clauses and the necessary vote take effect. You
state that there is a difference of opinion among your officials, some
holding that these acts take effect on June 16th, and others on June
17th. In our opinion, acts of this character take effect and go into
force on the first moment of time of June 18th.

The Constitution, Section 39, Article 3, provides in part:

“No law passed by the Legislature, except the general appropriation
act, shall take effect or go into force until ninety days after the adjourn-
ment of the session at which it was enacted, unless in case of an emer-
gency * * &
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In the case of Halbert, et al., vs. San Saba Springs Land and Live
Stock Association, 34 S. W., 639, the court enters into a lengthy dis-
cussion of the meaning of the Constitutional provision above quoted.
In that case, there was involved the question of the validity of the
Live Stock Association chartered on June 29th, 1885, under an article
of the statute which had been repealed by an act of the next preceding
Legislature, The question arose on whether or not the repealing act
had gone into effect on the day upon which the charter was granted.
The Regular Session of the Nineteenth Legislature adjourned March
31st, 1885. In the above case, the court held an act of that Legislature
passed without an emergency clause did not go into effect until the
30th day of June of that year. Therefore, the law went into effect
with the beginning of the ninety-first day after the adjournment of
the Legislature, thereby excluding the day of adjournment and the
day upon which the law took effect. We quote from the above case
the discussion and citation of authority upon which this holding is
based :

“The object of the constitutional convention in prescribing a prediod of
time within which no law enacted by the Legislature should be operative
was to give notice to the people of its passage, that they might obey it
when it should become effective, and also to enable them to adjust their
aftairs to the change made, if any. Price vs. Hopkin, 13 Mich,, 325. The
Jaw which requires citation to be served five days before the return day
thereof is analogous to the constitutional provision, in that each is in-
tended to fix a time for giving notice’of an event which i§ to occur, or a
thing that is to be done, the first to an individual, the latter to all per-
sons; and we might well apply the rule that the entire period of time
mentioned is to expire between the two dates named, as, for instance, that
the day of service and the day of return in service of citation must both be
excluded in the computation of the time. Applying that rule in this case,
the day of adjournment of the Legislature and the day that the law ‘shall
take effect would be likewise excluded in the computation of time pre-
scribe by the Constitution: that is, 90 full days must expire between the
adjournment of the Legislature and the taking effect of the law. O’Con-
ner vs. Towns, 1 Tex., 107.

“Article 3, Section 39, of the Constitution of 1876, reads as follows:
‘No law passed by the Legislature, except the general appropriation act,
shall take effect or go into force until ninety days after the adjournment
of the session at which it was enacted, unless in case of an emergency,
which emergency must be expressed in a preamble or in the body of the
Act,” ete. At the time this constitutional provision was adopted, the Act
of December 1, 1849 (Pasch, Dig., Art. 4576), was in force, which is in
this language: ‘Every law hereafter -made shall commence and be in
force with the commencement of the sixtieth day after the adjournment of
the session of the Legislature at which such law may be passed, unless in
the law itself another timg for the commencement thereof is particularly
mentioned.” The construction of the Constitution urged by appellants’
counsel would require that we change the language so as to read ‘until
the ninetieth day,” which would accord with the law as it then existed.
But the convention did not use that language. From the change of the
language, it must be presumed that there was an intention to change the
rule fixed by the law upon the subject. Hotel Co. vs. Griffiths (Tex.
Sup.), 33 S. W., 661. The changes plainly made are that the period of
time is enlarged from sixty to ninety days: the Legislature is prohibited
from putting any law into effect in less time than that named, save in the
excepted classes mentioned; and, instead of saying that the law shall take
effect at the commencement of the ninetieth day, it is said ‘until ninety
days,” etc. If the convention had intendod that a law to the thereafter
passed should take effect on the ninetieth day after adjournment of the
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Legislature, it would have been easy and natural to have used the lan-
guage of the law then in force. It cannot be claimed that it was intended
that the law should go into effect at an earlier date than the ninetieth
day, and the only change that could result from the language used is that
it should take effect at a later date than that which would be expressed
by language similar to that of the then-existing law.

‘“The language ‘until ninety days’ is incomplete and meaningless if we
construe it alone by the words used, and therefore it becomes necessary,
in order to arrive at the intention of the framers of the Constitution, to
supply those words which have evidently been omitted. Mr. Sutherland
says: ‘When one word has been erroneously used for another, or a word
omitted, and the context affords a means of correction, the proper word
will be deemed substituted or supplied.’ Suth. Stat. Const., Sec. 260.
Ninety days is the period of time intended to be prescribed by the Consti-~
tution which must elapse after the Legislature adjourns before a law
enacted by that body can become operative, but this is not expressed by
the words used, neither can it be said that eighty-nine days or any less
number must elapse if we regard only the words used. In fact, nothing
definite and certain can be determined from these words; but, by supply-
ing the words evidently omitted, we can read the provision-as if it had
been written thus, ‘until the expiration of ninety days after the adjourn-
ment of the Legislature’: or, ‘until a period of ninety days shall have
elapsed after the adjournment of the Legislature.” The words supplied
are consistent with the context and in harmony with the purposes of the
convention in framing the section quoted. It is also in harmony with the
previous decisiong of this court in constiuing statutes upon the subject of
notice, and we conclude that this provision of the Constitution should be
construed as if the language had been used that is above supplied. Sec-
tion 43 of Article 12 of the Constitution of 1869 provided: ‘The statutes
of limitation of civil suits were suspended by the so-called ‘““Act of Seces-
sion,” 28th of January, 1861, and shall be considered as suspended within
this State until the acceptance of this Constitution by the United States
Congress.’ The Constitution was accepted on the 30th day of March,
1870. In the case of Dowell vs. Vinton, this provision of the Constitution
of 1869 was construed by the Court of Appeals, the question being
whether or not limitation commenced to run on the day the Constitution
was accepted by Congress, or on the succeeding day. It was held by the
Court of Appeals that the law of limitation was not revived until the 31st
day of March, 1870, the day next succeeding the day on which the Consti-
tution was accepted. We think that this case is in point, and correctly
decided. It is in harmony with the decisions before cited herein, and with
the general rules laid down for construction under like circumstances.
See 1 White & W. Civ. Cas. Ct. App., Sec. 327. We therefore answer that
Article 566 of the Revised Statutes was in force on June 29, 1885, and
that the Act of March 27, 1885, did not go into effect until the 30th day
of June of that year.” -

To like effect is the holding of the court in the case of Beale’s Heirs
et al. vs. Johnson et al, 99 S. W., 1045 (1047). In determining the day

upon which the act took effect, this case makes the calculation as
follows:

“The Legislature adjourned April 30, 1895, General Laws 1895, page

igo. The ninety days ended July 29th and the Act took effect July 30,
95.!! «

In the copy of the Southwestern Reporter before the writer, the date
upon which the Legislature adjourned is written April 31st. This,
_ of course, is an error. April has only thirty days, and the certificate
of the Secretary of State appended to the acts of the Legislature of
1895 states that the session adjourned on April 30th.
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‘We, therefore, advise you that ninety full days must elapse between
the date upon which the Legislature adjourned and the date of the
taking effect of the act. That is to say, in computing this time the
date of adjournment of the Legislature and the date upon which the
act takes effect must both be excluded, and that beginning the com-
putation with the day after the adjournment of the Legislature, the
act takes effect upon the first moment of time on the ninety-first day.

The Regular Session of the Thirty-sixth Legislature adjourned, as
is shown by the certificate of the Secretary of State, on the 19th day
of March, A. D., 1919. Ninety days must elapse after this last named
date before an act of that Legislature passed without an emergency
can become effective. Under the above rules as laid down by the
courts, a computation of this ninety days begins on the 25th day of
March, and counting the full ninety days beginning with this date,
the ninetieth day falls on June 17th. Therefore, acts of this Legisla-
ture, taking effect ninety days after adjournment, go into effect on
June 18th, and the act affecting the time of holding court in your
District becomes effective on the first moment of time June 18th, 1919,

Yours very truly, .
C. W. TAYLOR,
Assistant Attorney General.



REPORT OF ATTORNEY (GENERAL. 159

OPINIONS ON CORPORATION: FOREIGN, BANK, INSURANCE.
Op. No. 1959, Bk. 51, P. 424,
INSURANUE—FRATERNAL BENEFIT INSURANCE.

Acts, Thirty-fifth Liegislature, Chapter 192,
Austin’s Insurance Digest, Sections 463 and 458;
Acts, Thirty-third Legislature, Chapter 113.

(1) A fraternal benefit society has no authority to issue membership
certificates to persons who have not been elected and initiated into the
order by its ritualistic ceremonies.

(2) Juvenile insurance policies cannot be issued under the Fraternal
Beneficiary Act to dependents of a person who has not been elected and
initiated into the order as a member.

(3) A fraternal benefit society may have social or general members
who do not carry insurance, but in every instance, without any exception,
social or general members must be elected and initiated into the order
with its ritualistic ceremonies, the same as are beneficial members.

AvusTIN, TExAS, December 20, 1918.
Hon. Chas. 0. Austin, Comnussioner of Insurance and Banking,

Capitol.

DEear SiR: The question propounded in your letter of December
18 is whether or not a fraternal beneficiary society authorized to do
business under the laws of this State has the right to issue juvenile
insurance certificates to children whose parents, or other support,
are not members of the order and who have not been initiated into
all of its degrees and who are not entitled to all of the protection
granted by the order to all of its members of every kind and char-
acter and who are not permitted to attend the lodge meetings of the
order and participate in all the proceedings thereof in the same and
like manner with all other membhers of the order of every mature.
So much of your letter as is necessary to a description of the business
referred to is as follows:

“Section 1, Chapter 192, Acts of the Thirty-fifth Legislature, provides
for juvenile insurance by fraternal benefit associations authorized to do
business in this State. The condition under which such insurance may
be issued upon the lives of children between 2 and 18 years of age is that
they must be dependent for support and maintenance upon a member of
the society, the exact language of the law being: ‘for whose support and
maintenance a member of the society is responsible.’ Frequent com-
plaints have been filed with this Department in recent months that the
Woodmen of the World, head office at Omaha, Nebraska, has been writing
insurance upon children not dependent upon members of the society; in
other words, that the organization has been writing insurance upon chil-
dren and offering to do so, irrespective of whether or not their parents or
other persons upon whom they were dependent for support and main-
tenance were members of the order of Woodmen of the World.

“Upon investigation, the Department finds that these charges are well
founded and that the agents of this order are engaged in an active cam-
paign to write insurance upon the lives of any and all children, irrespec-
tive of whether or not such are dependent upon members of the order for
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support and maintenance. However, in order to give color of legality to
the business. I find that the Woodmen of the World are issuing to the
parents of children insured by them a membership certificate in what is
known as the ‘Security Degree’ of the order. The consideration for the
issue of the membership certificate is the payment for premium on the
juvenile certificate. The certificate specially exempts the person in whose
name it is issued from all financial liability upon the part of the Sovereign
Camp, and, furthermore, it is provided in the certificate that it shall be-
come null and void upon termination of the juvenile certificates, for the
purpose of attempting to legalize which this membership certificate is
evidently issued.

‘“There is no initiation whatever required of the parties to whom these
certificates are .issued, and the Security Degree is a mythical degree
established by the order for the purpose of giving it an excuse to issue
juvenile insurance upon children whose parents are not members of the
order, according to my information.”

Accompanying this letter is a copy of the certificate issued in the
Security Degree. So much of this certificate as it is necessary to
consider reads as follows:

“Security Degree.”

“For and in consideration of the payment of the premium on Juvenile
Certificate Number .... Mr. and Mrs., .......  « c.iuiiiiaennn is

hereby constituted a member of the Security Degree of the Woodmen of
the World and as such is entitled to participate in all the fraternal bene-
gts of said degree without financial liability on the part of the Sovereign
amp.
“This certificate shall become null and void in the event of the termina-
tion of the juvenile certificates, the numbers of which are herein specified.”

On the back of the certificate is found the following printed state-
ment:

“(1) On behalf of nearly one million members of the different degrees
of the Woodmen of the World we welcome you to the fold of Woodceraft
as a member of the Security Degree.

““(2) You have now taken your first step in this great fraternity. Why
not continue your journey in the realm of Woodcraft until you reach its
culminating height as exemplified by the Protection Degree?

“(3) For more than twenty-eight years the Woodmen of the World has
served humanity, during which time we have paid out over one hundred
million dollars to the dependents of our members. .

‘““(4) Over seventy thousand monuments have been erected to the
memory of deceased Sovereigns. This in itself is a practical exemplifica-
tion of the watchful care with which Woodcraft guards its membership.

‘““(5) The certificates of insurance issued by this Society are protected
by assets in excess of forty million dollars.”

We accept your finding that members of the Security Degree are
not initiated into the order at all, and, as is observed by the reading
of the membership certificate, the only consideration required for
membership in the Security Degree is the payment of the premium
on the juvenile certificates.

It is elementary that fraternal beneficiary associations can exercise
only the powers given them by statute and that where the statute
provides the method of the exercise of those powers, its provisions
are exclusive and must be followed. Bacon on Life and Accident
Insurance, Volume 1, Section 53,
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As a corollary from this it follows that the State, in regulating in-
surance companies, may prescribe the character of contract which
a fraternal benefit association may issue, Bacon on Life and Acci-
dent Insurance, Volume 1, Section 53 ; Hysinger vs. Supreme Lodge,
etc., 42 Missouri Appeals, 627.

Consistent with this law, a fraternal benefit society in this State
exercises its right to issue contracts on the lives of children by virtue
of Chapter 192, General Laws of the Thirty-fifth Legislature. Sec-
tion 1 of this Act in part follows:

“Any fraternal benefit society authorized to do business in this State
and operating on the lodge plan, may provide in its constitution and by-
laws, in addition to other benefits provided for therein, for the payment
of death or annuity benefits upon the lives of children between the ages
of two and eighteen years.at next birthday, for whose support and main-
tenace @ member of such society is rosponsible.”” Chapter 192, Acts of the
Regular Session of the Thiity-tifth Legislature, page 430.

It will be noted from a reading of the above statute that before
a policy may be issued on the life of a child ‘‘a member of such
society’’ must be responsible for the support and maintenance of
the child. '

Section 463 of Austin’s Digest, or Insurance Laws of Texas, is
the statute with reference to qualifications for membership in fra-
ternal benefit associations of this State. This section reads as fol-
lows:

“Qualifications for “Iem bership.

“463. Any society may admit to beneficial membership any person not
less than sixteen and not more than sixty years of age, who has been
examined by a legally qualified physician, and whose examination has
been supervised and approved in accordance with the laws of the society;
provided, that any beneficiary member of such society who shall apply for
a certificate providing for disability benefits need not be required to pass
an additional examination therefor. Nothing herein contained shall pre-
vent such society from accepting general or social members. (¥d., Sec.
7).” Insurance Laws of Texas, Austia’s Digest, Section 463, page 162,

It will be noted that this section r akes it clear that the laws of
this State do not prevent a fraternal benefit society from having
general or social members as distinguished from beneficiary mem-
bers; in other words, the statutes of this State permit fraternal bene-
fit societies to have members of the society who are not compelled
to carry insurance. The constitution and by-laws of the Woodmen
of the World, in effect October 1, 1917, in conformity with this per-
mission of the statute, has a clu~s of members called ‘‘fraternal
members.”” See Section 85 of the Constitution and By-laws of the
Woodmen of the World, in effect October 1, 1917.

The Security Degree certificates are evidently an attempt on the
part of the society to create sume character of social membership
upon which might be predicated the authority to issue juvenile
certifiecates in favor of the parents -vho do not care to join the society.
The question is: Can a benefit society in this State have social mem-
bers without the necessity of initicting such members into the so-

11—Att'y Gen’l



162 REPORT OF ATTORNEY GENERAL.

ciety the same as it does other. members? We answer that it cannot.
A benefit society is not compelled to require that all its members
shall be beneficiary members. It might have social members of
another society, but they must be members of the society in every
other respect.

The reasons for this conclusion are now to be stated.

A fraternal benefit ‘society, under the laws of this State, must be
carried on solely for the mutual benefit of its members and their
beneficiaries, and not for profit. It must have a lodge system with
ritualistic form of work and representative form of government,
and make provisions for the payment of benefits. Austin’s Insur-
ance Digest, Section 457 ; Acts of the Thirty-third Legislature, Chap-
ter 113, Section 1.

Our statutes define what is meant by a lodge system in the fol-
lowing language:

“Lodge System Defined.

“458. Any society having a,supreme governing or legislative body and
subordinate lodges or branches by whatever name known, into which
members shall be elected, initiated and admitted in accordance with the
constitution, laws, rules, regulations and prescribed ritualistic ceremonies,
which subordinate lodges or branches shall be required by the laws of
such society to hold regular or stated meetings at least once in each
month, shall be deemed to be operating and (on) the lodge system. (Id.,
Sec. 2.)” Austin’s Digest, Section 458, Acts of the Thirty-third Legislature,
Chapter 113, Section 2.

It is to be noted from the last provision, just quoted, that in a
fraternal benefit society ‘‘members shall be elected, initiated and ad-
mitted in accordance with the constltutlon laws, regulatlons and
prescribed ritualistic ceremonies, cte.”’ ThlS provision as to the
method, by which persons may become members of a fraternal bene-
fit society is binding on every society transacting business in this
State, and no one may become a member of any kind or character
without the membership is attained through the prescribed statutory
process, that is to say, the member must be elected and he must
be initiated in accordance with the laws of the order ‘‘and prescribed
ritualistic ceremonies.’”’ The truth of the matter is that the entire
lodge system is based upon initiation, and there can be no member-
ship without it. Bacon on Life and Accident Insurance, Volume 1,
Section 83; Matkin vs. Supreme Lodge, etc., 82 Texas, 301; Hiatt
Vvs. Fraternal Home, 72 8. W, 463 ; Porter vs. Loyal Amerlcans ete.,
167 8. W', 578 ; Mc'Williains vs. Modern Woodmen of America, 142 S.
W, 641.

Mr. Bacon, in his late work which we have cited (Fourth Edition),
says:

‘““Where a ceremony of initiation is required by the laws of a society, a
person, though duly elected, is not entitled to benefits unless regularly
initiated, and it is immaterial that the ceremony is secret, such secrecy
not being considered against public policy. In the case last cited the
Court says: ‘The objects of this order, as stated in the constltutlon, are
not merely to establish a fund for purposes of insurance of members ‘who
have complied with all lawful requirements,’ as stated in the constitution,
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but, as also declared in the same article and section, ‘to unite fraternally
all ecceptable white men of every profession, business and occupation,’
and ‘to give all possible moral and material aid in its power, to its mem-
bers, and those depending on its members, by holding moral, instructive
and scientific lectures, by encouraging each other in business, and by
assisting each other in obtaining employment.” With these and other bene-
ficial objectls in view, it is not difficult to see why there should not be a
regular initiation into the order, and why members only can participate in
its benefits. That the ceremony of initiation is secret does not affect it;
it is doubtless intended to bind the members to a performance of their
duties in respect to the objects to be accomplished. We cduld not say
that it is a useless and unreasonable requirement. The affiliation is close
and confidential for good purposes so far as can be seen from the testi-
mony. Were the ceremonies open, they could not be said to be unreasona-
ble; because they are secret does not make them so, The entire system,
its existence and objects, are based upon initiation. We think there can
be no membership without it, and no benefit, pecuniary or otherwise,
without it. Matkin specially contracted in his application for member-
ship, with reference to the initiation, that the payment of the ‘proposition
fee’ should not entitle him to any benefit, or constitute him a member,
unless he was duly ‘initiated according to the ritual and laws of the
order’ * % * Thge stipulation in Matkin’s contract making initiation
necessary to membership, and the enjoyment of benefits attaching thereto,
is not against law, or public policy, unreasonable, nor opposed to the good
government and objects of the society. On the contrary, it is reasonable
and calculated to promote the objects and welfare of the order.” Where
the statute requires fraternal beneficiary associations to have a lodge
system, it intends that no one can become a member without being initi-
ated into one of the lodges, and until one has been initiated the association
cannot rightfully issue a benefit certificate to him. The Missouri Court
of Appeals has said: ‘Section 7109, Revised Statutes 1909, which was
then in force, governed this case, and provided that such an association is
carried on for the ‘sole benefit of its members.’ The only source of
revenue is the assessments paid by members. The payment of benefits
must be to those sustaining certain relations to members. It is imperative
that each association doing business under this law have a lodge system
with ritualistic form of work and representative form of government.
The whole scheme of such an association contemplates a course of dealing
in regard to levying assessments and paying benefits only among mem-
bers. Regular initiation is the birth of a member. Until such event
occurs, the association is dealing with an outsider, a non-member, and an
assessment paid by such a person or a benefit paid to him is a course of
dealing beyond the power given by law to such associations. It is a con-
dition precedent that is necessary to give life to the beneficiary certifi-
catle.’l’ Bacon on Life and Accident Insurance (4th Ed.), Vol. 1, pages
131-132.

In the excerpt from Mr., Bacon’s work is found a quotation from
the Matkin case, decided by the Supreme Court of this State, and
it is unnecessary for us to further discuss or quote from that case.
It is sufficient to say that our courts adhere to the proposition which
we have enunciated in this opinion. Nor is it necessary for us to
quote from or discuss the other authorities which we have cited.
Our conclusion is in accord with the conclusion of the courts through-
out the country, that is to say, in order to become a member of a
fraternal beneficiary society, it is necessary for such person to be
initiated into the order. Our statutes do not exempt social or gen-
eral members from being initiated into the order. On the contrary,
our statute, Section 458, Austin’s Digest, declares that initiation
according to the ritual is one of the necessary elements of a lodge
system of government and, therefore, a necessary constituent of the
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constitution, by-laws and practice of a fraternal benefit society op-
erating under our laws.

In the case of Porter vs. Loyal Americans, 167 S. W, page 579, the
Court of Appeals of Missouri announced its adherence to the doctrine
we have stated, in the following language :

‘“There can be no recovery in this action; the reason being that the
applicant, Fred C. Porter, never hecame a member of the defendant asso-
ciation. He was never initiated into the local lodge, or received the secret
or ritual work that is contemplated before one can have the benefits of a
certificate.

“(1) Section 7109, R. S. 1909, which was then in force, governed
this case, and provided that such an association is carried on for the ‘sole
benefit of its members.’ The only source of revenue is the assessments
paid by members. The payment of benefits must be to those sustaining
certain relations to members. It is imperative that each association do-
ing business under this law have a lodge system with ritualistic form of
work and representative form of government. The whole scheme of such
an association contemplates a course of dealing in regard to levying assess-
ments and paying benefits only among members. Regular initiation is
the birth of a member. Until such event occurs, the association is deal-
ing with an outsider, a non-member, and an assessment paid by such a
person or a benefit paid to him is a course of dealing beyond the power
given by law to such associations. It is a condition precedent that is
necessary to give life to the beneficiary certificate. The following cases
hold that there must be an initiation to create liability: Shartle vs.
Modern Brotherhood, 139 Mo. App, 433, 122 S. W., 1139; Sloan vs.
Loyal Fraternal Home Ass'n, 139 Mo. App., 443, 123 S. W., 57; Hiatt vs.
Fraternal Home, 99 Mo. App., 105, 72 S. W., 462; Loyd vs. Modern Wood-
men, 113 Mo. App., 19, 87 8. W., 530; Matkin vs. Supreme Lodge Knights
of Honor, 82 Tex., 301, 18 S. W. 306, 27 Am. St. Rep., 886; 1 Bacon on
Benefit Societies and Life Insurance, Sec. 63a, p. 122, Section 137, p. 255,
Section 252, p. 540, Section 273a, p. 666; Taylor vs. A. O. U.. 75 Hun, 612,
29 N. Y. Sup., 773; McLendon vs. W. 0. W,, 106 Tenn.. 695, 64 S. W., 36,
52 L. R, A, 444, Potter vs. Loyal Americans of the Republic, 167 S W,
579.

It could not reasonably be contended that the statutes of this
State permitting fraternal benefit societies to have social members
override or change that section of the same Act of the Legislature
which declares that members of a fraternal benefit society must be
elected and be initiated according to the preseribed ritualistic cere-
monies. On the contrary, inasmuch as there is no express exemption
of social members from election and initiatory ceremonies, then, in
order for a fraternal benefit society to have such members, these
members must be elected and initiated the same as other members,
the only difference being that social members are not compelled to
take and pay for insurance. '

Having arrived at this conclusion, then, it is entirely clear that
the alleged members of the Sccurity Degree,—who are not elected
and who are not initiated like other members of the order, but
whose claim to membership is based solely and alone upon the pay-
ment of a consideration,—are in truth and in fact not members of
the order in any sense of the term. From this it follows that chil-
dren dependent upon such persons who are not members of the
order cannot have valid and legal policies or certificates of insurance
issued to them.
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You are advised, therefore, that a fraternal benefit socicty has
no authority to issuec membership certificates to persons who have
not been elected and initiated into the order by its ritualistic cere-
monies, and that juvenile insurance cannot be issued to the depend-
ents of such persons who have not been elected and initiated into
the order as members. We do not mean to say that every person
who becomes a member of the order must take out insurance, be-
cause that is not required by the statute. The order may have social
or general members who do not carry insurance, but in every in-
stance, without any exception, both beneficiary and social members
must be elected and initiated into the order with its ritualistic
ceremonies.

Respectfully,
C. M. CugetoON,
First Assistant Attorney General.

Op. 2213, Bk. 54, P. 175.
INSURANCE—LocAL MUTUAL AID ASSOCIATIONS

Associations operating wholly within one county are not limited in the
number of members,

Associations operating in two or more counties in territory of a radius
of fifty miles from the home office are limited to 2,000 members.

Article 4859, Revised Statutes, amended by Chapter 50, Regular Session

Thirty-sixth Legislature.
AusTIN, TExas, April 23rd, 1920.
Hon. J. C. Chidsey, Commasswoner of Insurance and Banking, Cap:lol.

For Attention of Hon. Chas. V Johnson, Deputy.

DEar SIR: The Attorney General is in receipt of your letter as
follows: :

“Chapter 50 of the Acts of the Regular Session of the Thirty-sixth Leg-
islature re-enacted and amended Section 31 of Chapter 113, Acts of the
Thirty-third Legislature referring to the operation of local mutual aid
associations in this State.

“The amendments to the original law provide that such associations
may operate in a territory in two or more adjacent counties within a
radius of not more than fifty miles from the city or town in which its
principal office is located, whereas the original law limited this territory
to twenty-five miles from the said home office.

“The amendments also limit the number of members which any such
association might have to two thousand, whereas the original law did not
have any limitation whatever as to the membership. In all other respects
the amended and original laws are practically the same,

“Two of these local mutual aid associations have made reports to this
office showing that each of them has a membership of more than two
thousand and these reports, therefore, show that they are operating in
conflict with the amended law which prohibits a membership exceeding
two thousand. We understand also that the membership of these two
associations probably exceeded two thousand at the time the amended law
was enacted and in one case at least, although the membership of the
association amounts to six thousand, the territory in which it operates
does not extend beyond the county in which its home office is situated.
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“IWe are unable to find in the law any method by which the excessive
membership under such circumstances could be reduced with fairness to
the association and to its members, In view of these facts we desire your
opinion upon the following questions:

“Wirst. Would it be lawful for these associations to continue to operate
and accept contributions from and pay benefits to the members of the
association, notwithstanding the fact that they amount to more than two
thousand?

“Second. If the above question is answered in the negative, this de-
partment desires to know just how we could require the membership to
be reduced under the circumstances so as to compel the association to
operate with a membership not exceeding the limited two thousand.”

The writer hereof has heretofore verbally advised your Mr. John-
son to the effect that the provision of the amended Act limiting
membership to not exceeding two thousand does not apply to a local
mutual aid association operating wholly within a county, and we
now beg to confirm the advice so given.

Article 4859, R. S. 1911, as amended by Chapter 50, Acts of the
Regular Session of the Thirty-sixth Legislature, reads, in so far as
pertinent to this inquiry, as follows:

“Article 4859. The provisions of this chapter shall not apply to in-
corporated or unincorporated mutual relief or benefit or burial associa-
tions, operating upon the assessment plan, whose business is confined to
not more than one county in the State of Texas, or to a territory in two
or more adjacent counties included within a radius of not more than 50
miles surrounding the city or town in which its principal office is to be
located, which is designated in its charter and which at no time shall
have a membership exceeding 2,000 members which are hereby denomi-
nated local mutual aid assocmtlons L

Article 4859, covering this provision, originally read as follows:

“The provisions of this chapter shall not apply to incorporated or un-
incorporated mutual relief, or benefit, or burial associations, operating
upon the assessment plan, whose business is confined to not more than one
county in the State, or to a territory in two or more adjacent counties in-
cluded within a radius of not more than twenty-five miles surrounding the
city or town in which its principal office is to be located, which is desig-
nated in its charter, which are hereby denominated local mutual aid asso-
ciations * ¥ ¥

It will be observed that the amendment of the Thirty-sixth Legis-
lature extended the territory in two or more adjacent counties to a
radius of fifty miles surrounding the city or town in which is located
the principal office, and in addition thereto placed the limitation
upon membership to not exceeding two thousand members. In other
words, in extending the territory in which the company might
operate, the Legislature saw fit to limit the number of members the
association might have. This article contemplates two characters
of associations: one operating wholly within one county, and the
other operating in territory composed of two or more adjacent
counties and included within a radius of not more than fifty miles.
It is to the latter character of associations that the clause limit-
ing membership to not exceeding two thousand applies.

We therefore advise you that those local mutual aid associations
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operating wholly within one eounty are not limited in their num-
ber of members, and that it is only those associations operating in two
or more counties within a radius of fifty miles from the home office
that are so limited.
Yours very truly,
C. W. TAvLOR,
Assistant Atlorney (lencral,

CoNSTITUTIONAL Law—Porick POWER—BUILDING AND LoAN
ASSOCIATIONS.

Op. No. 2099, Bk. 53, P. 161.

1. The State under its police power has the Constitutional authority
to reasonably regulate. control and supervise the affairs of building and
loan associations, since such associations are in their nature public asso-
ciations doing business with the public as bankers, insurance companies,
and other irust companies, and are subject to regulation on the same
theory that these other trust companies are subject to lawful regulations.

2. The fact that a statute imposes certain requirements on the right
of persons or corporations to conduct the building and loan business as to
make it impossible for some person, persons or associations to engage in
it does not render the statute unconstitutional as creating a monopoly in
those who are able to comply with the conditions.

3. The police power of the State is defined to be that “power vested in
the Legislature to make, retain and establish all manner of whoiesome
and reasonable laws, statutes and ordinances, either with penalties or
without, not repugnant to the Constitution, as they shall judge to he for
the good and welfare of the Cornmonwealth and of the subjects of the
same.” Black’s Law Dictionary.

4. Corpus Juris, Vol. 9, pp. 923-924.

Brady vs. Mattern, 125 Iowa, 158, 100 N. W, 358.

Mechanics Building & Loan Assn. vs. Coffman, 162 S. W., 1091.

State ex rel Hickman, Supervisor of Bldg. & Loan Assn., vs. Pre-
ferred Tontine Mercantile Co., et al., 82 S. W., 1075,

Union Savings Investment Company vs. District Court of Salt Lake
County, 140 Pac., 21,

State vs. Merrill, 144 Pac., 925,

State Savings & C. Bank vs. Anderson, 165 Cal., 437.

5. All persons, firms, corporations or association of persons or joint
stock companies which are doing a bulldmg and loan association busi-
ness are controlled and regulated by the provisions of Chapter 5, Laws of
the First Called Session, Thirty-fourth Legislature, 1915. Section 27 of
the Act referred to provides that no person, firm, corporation, or associa-
tion of persons or joint stock companies shall hereafter engage in this
State in the business provided for in this Act, except in compliance with
this Act * * =* Thisg provision is mandatory and covers all persons,
firms or corporations engaged in this character of business.

AvusTIN, TEXAS, June 24, 1919.
Honorable George Waverly Briggs, Commaissioner of Insurance and

‘Banking, Capitol.

DEAr SiR: We beg leave to advise that we have had under inves-
tigation the law applicable to the affairs of the United Home Build-
ers of America of Dallas Texas, the subject matter having been
submitted by you to the Attorney General for his investigation and
advice.
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The United Home Builders of America, which has its general oflice
in Dallas, Texas, and is engaged in the business of a building and loan
association, is, in our opinion, controlled by and should come under
the provisions of Chapter 5, laws of the First Called Session of the
Thirty-fourth Legislature, 1915.

The company is not a corporation, but is a common law associa-
tion organized under articles of agreement and declaration of trust.
W. M. Webb and A. A. Coke, resident citizens of Dallas, Texas, are
the trustees of said Association. The parties hold their office of
trustees for said Association duving their natural life. The trustees
agree to .hold in trust all moneys collected from the contract mem-
bers of said Association and to loan the same to the members upon the
terms and conditions set out in said Association’s 3¢, Loan and
Home Purchasing Contract and agree to do all other things au-
thorized and required of them by said contract and said articles of
agreement. We have had submitted to us and have examined carefully
the 3% Loan and Home Purchasing Contract issued by the Company.
Upon its investigation we find that the Association is doing the
ordinary business of a building and loan association, as well as co-
operative savings and contract loan businesses. @ We have been
furnished with a very able brief prepared by DMessrs. Cocke &
Cocke, Attorneys of Dallas, Texas, on behalf of said Association, in
which they contend that the State of Texas by the provisions of
Chapter 5, Acts of the First Called Session, Thirty-fourth Legisla-
ture, 1915, aforesaid, did not invoke the provisions of said Act
against common law associations under articles of agreement and
declaration of trust as their association i1s conducted. However,
after a thorough investigation of the question, we are unable to
agree with the gentlemen in their contention, and we are convinced
that the act of the Legislature referred to regulating the business of
co-operative savings and contract loan companies extends to and in-
cludes all building and loaa cowpanies, whether incorporated or
not.

In the discussion of the principle of law involved in this case, the
attorneys representing the Association contend that the STATE OF
TEXAS MAY NOT REQUIRE THIS ASSOCIATION TO CONFORM
TO THE PROVISIONS OF THE STATUTE REGULATING SAV-
INGS AND CONTRACT I.LOAN COMPANIES.

In our opinion, the State, by virtue of its ““police power,’’ has the
power to regulate the operation of building and loan associations in
this State. The police power of a state is defined to be that ‘“power
vested in the Legislature to wmalke, retain and establish the manner
of wholesome and reasonable laws, statutes and ordinances, either
with penalties or without, not repugnant to the Constitution, as they
shall judge to be for the good ai:d welfare of the commonwealth and
of the subjects of the same.”” Black’s Liaw Dictionary. The police
power of a state embraces regulatious designed to promote the
public convenience or the geneval prosperity, as well as those de-
signed to promote the public Lealth, the public morals or the public
safety. Chicago B. & Q. Ry. Co. vs. People of the State of Illinois,
200 U. 8., 561. The police power is the power to impose those re-
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straints upon private rights which are necessary for the general
welfare. It is a power inherent in all requirements, needing neither
grant nor recognition by the Constitution. State of N. C. vs. U. 5.
199 U. 8., 437. Therefore, the question recurs as to whether or not
the State by the excreise of its police power may regulate building
and loan associations generally. In our opinion, the state has such
authority.

“By virtue of its police power, the State may regulate building and loan
associations, even to the extent of limiting the carrying on of their busi-
ness to incorporated associations or to the extent of making the State
auditor a general supervising officer over this class of corporations. In
the exercise of this power, various statutes have been passed relating
among cther things to the incorporation of such associations, to their
powers, to the withdrawal of stockholders, and to the imposition, amount
and collection of dues, fines, premiums and interest.” Corpus Juris, Vol.
9, pp. 923-924,

Brady vs. Mattern, 125 Iowa, 1568, 100 N, W., 358.

The case above cited decided by the Supreme Court of lowa in-
volved the question as to whether or not the State under its police
power had the authority to limit the right to conduet the building
and loan business to incorporated associations only. The act of the
Legislature of the State of Iowa in controversy attempted to regu-
late the operation of building and loan associations by requiring
articles of incorporation for such purposes. The provisions of the
act were made applicable to all unincorporated organizations, asso-
ciations, societies, partnerships or individuals conducting and carry-
ing on a business corresponding as described to the business au-
thkorzed to he carried on by incorporated building and loan asso-
ciations. The act, however, imposed a variety of conditions and
restrictions on the transacting of such business by unincorporated
organizations, associations, partnerships, ete., which are not imposed
npon incorporated associations, among which are the conditions and
requirements that the unincorporated organizations, associations,
partnerships, ¢te., shall before transacting any business, submit to
the executive council of the state a sworn statement of resonrces
and liabilibies, and deposit with the auditor of the state at least
Fifty Thousand ($50,000.00) Dollars of negotiable notes and such
further securities as the auditor of the State may require; the de-
posit to be for the protection of members of such organizations to be
held in trust for the purpose of carrying out their contracts with
members and persons making periodical payments thereto. Tt is
further provided that on approval of executive council of the method
and plan of husiness of such unincorporated organization, associa-
tion, ete., the auditor of the state shall issue a certificate authorizing
it to transact business upon the deposit with him of the securities
required ; that the auditor may at any time make an examination of
the association and may revoke its certificate of authority, if it
shall be found not to have complied with, or to have violated anv of
the conditions imposed.

The appellec in the case contended that the statute in controversy
was unconstitutional, and among other grounds urged the following:
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that the effect of the law is to prohibit individuals and unincorpo-
rated bodies from engaging in the building and loan business which
it permitted to corporations; that the effect of the law is to confer
monopoly of the building and loan associations upon corporations,
thereby depriving individuals of the common law right to make con-
tracts contrary to the State Constitution of Iowa; that the law
delegates legislative functions to the auditor of the sate and to the
executive council in violation of the Iowa State Constitution, and
that the law impairs the obligation of existing contracts in violation
of the Federal and State constitutions. The court in deciding the
case, in defining the powers and duties of corporations and their
liabilities, in part used the following language:

“Corporations derive their existence from the State, and hold their
franchises subject to legislative control. They are subject to the visitorial
power of the commonwealth, and they may be, and are in fact, required to
lay open before the several departments of State government and before
the public the character and extent of their business, the profits realized,
the dividends declared, and the investments made * * * Private in-
dividuals are not subject to the same visitorial power. They cannot ordi-
narily be compelled to disclose their business, their financial conditions,
or the character of their investments. They cannot be restricted in the
use of either their capital or their profits, as corporations may be. Those
who deal with them must trust more to their personal integrity than the
common experience shows to be safe. The State may compel a fair meas-
ure of fidelity in the management of these vast sums, and provide for the
safety of the insured when, and only when, the business is in the hands of
corporations.”

“This language is peculiarly applicable to building and loan associa-
tions. If the association is incorporated, the member, as a stockholder,
can ask protection in the courts as against a perversion of funds, the safe
management of which is essential to enable the association to carry out,
in good faith, its obligations; but what protection does the individual in-
vestor have, as against a partnership or person to whom he pays money
under such a contract, save the individual responsibility of the other
party to the contract? "If the statute which we are now considering is not
valid, then such investor has practically no remedy, except an action at
law for breach of contract, if the funds to which he has contributed may
have been squandered or put beyond his reach. It is hardly necessary to
now enter into any discussion of the right and duty of the Legislature to
regulate the various businesses conducted by banking, insurance, and
building and loan associations. Such right and duty have been recognized
by legislation in practically all of the States in the Union, and conceding
as we must that such legislation is valid—that is, that these various forms
of business may properly be regulated by the Leglslature in the exercise
of the police power—we reach the conclusion that it is within the power
of a Legislature, if, in the exercise of its discretion, it sees fit to so enact,
to limit such business to incorporated associatons.”

In deciding the merits of this case, the court held as follows:

(1) That the Legislature has power to limit the right to conduct
the building and loan business to incorporated associations;

(2) A statute which requires unincorporated associations, partner-
ships and individuals conducting the building and loan business to
deposit securities representing Fifty Thousand ($50,000.00) Dollars
to the auditor of the State as a condition precedent to the right to
do business, which authorizes the auditor to require such additional
securities as he may deem necessary and which gives the executive
council authority to approve the plan or method of doing business,
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such conditions being imposed upon incorporated associations. does
not make an unreasonable classification;

(8) The fact that a statute imposes such conditions on the right
to conduct the building and loan business as to make it impossible
for some person, persons or associations to cngage in it, docs not
render the statute unconstitutional as crveating a monopoly in those
who are able to comply with the conditions, and

(4) A statute which authorizes the State Auditor to require un-
incorporated building and loan associations to make such additional
deposits of securities as he may deem necessary, and which authorizes
the executive council to pass upon the plans and methods of the asso-
ciation is not unconstitutional as delegating legislative authority.

The doctrine that the State under its police power has the authority
to regulate the operation of building and loan associations was ap-
preved by the Supreme Court of Arkansas in the case of Mechanics
Building & Loan Association vs. Coffman, State Auditor, 162 S. W,
1091. The Acts of the State of Arkansas, Liaws 1913, p. 904, re-
ferring to building and loan associations and other investment com-
panics, provided that said associations and companies should be
examined by the insurance commissioner and licensed only in case
their assets are more than their liabilities, and their manner of con-
ducting business is fair and promises a reasonable return, and such
companies are required to enter into a bond with the State of Arkan-
sas in the sum cf Twenty Thousand ($20,000.00) Dollars for the
faithful performance of its contracts or undertakings. In this case
the JMercantile Building & Loan Association made application to
such State Auditor to be examined and to be authorized to engage in
business as a building and loan association. The State Auditor ex-
amined the assets and liabilities of said company and was prepared
to and did agree to license the company contingent upon their execut-
ing a Twenty Thousand ($20,000.00) Dollar bond, as aforesaid,
payable to the State of Arkansas for the faithful performance of its
contracts. The company refused to execute the bond, whereupon
the State Auditor refused it a license to do business in Arkansas.
The Supreme Court of that state sustained the law and the case of
the Auditor in his refusal to issue a permit to the association. The
opinion of the courts cites with approval the decision of the court
in the case of Brady vs. Mattern, 125 Iowa, 158, 100 N. W, 358,
and held that ‘‘the business of building and loan associations is sub-
jeet to regulation under the police power of the State as well as the
business of banking and of insurance.’’

Another case decided by the Supreme Court of Missiouri approving
the doctrine that the state under its police power has the right to
regulate the operations of building and loan associations and other
concerns selling tontine maturing contracts—State ex rel. Hickman,
Supervisor Building & Loan Association, vs. Preferred Tontine Mer-
cantile Company, et al., 82 S. W. 1075. Acts of 1903, p. 110 of State
Legislature sought to regulate the operations of persons and concerns
engaged in making or issuing contracts to be redeemed or fulfilled in
the order of their issue by the accumulation of funds arising from
the contributions made by the holders of such contracts, requiring
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those engaged therein to make a specified deposit to the State Treas-
urer as security for the holders of such contracts, and to obtain a
license from the supervisor of. building and loan associations, who
is made ex-officio supervisor of such business with visitorial powers,
ete., is a regulation which may be prescribed by the State under its
police power. The court in this instance held that the provisions of
such act are within the police power of the State, that the same had
for its single purpose the promotion of honesty, fair dealing and the
safety of its investments, and that the act was not contrary to any
of the provisions of the State Constitution of that state or of the
United States.

The Supreme Court of Utah in the case of Union Savings & In-
vestment Company vs. District Court of Salt Liake County, 140 Pac.
Rep., 221, sustains the same doctrine, that is, that the state under
its police power has the authority to regulate and control the opera-
tions of building and loan associations. In disecussing the purposes
for which such associations are formed, the court said:

“The general scheme and purpose of such associations, therefore, is to
permit persons without either ready or large means to obtain sufficient
money to build homes and to pay for them in small payments at stated
intervals of time. A building and loan association honestly, efficiently,
and safely conducted may therefore be of great benefit to any community,
and more particularly to one where there are a large number of wage-
earners. The State, under its police power, may thus assert the right to
exercise some rights of inspection and supervision over building and loan
associations, as well as over banks, which it may not deem necessary with
respect to corporations organized for profit generally. In view, therefore,
that as a general thing there are a considerable number of persons who
are without means, or, at least, without ready means, who become mem-
beis of such associations, and that they do so for the purpose of building
moderate and inexpensive homes, the State may well, for their benefit and
protection, throw some safeguards around such associations, and require
one or more State officers to perform some special duty or duties with
Tegard to them. In this, like in a number of other States, therefore,
there are statutes requiring such associations to file with a certain State
officer and publish periodical statements showing their financial condi-
tion; that certain officers may at any time examine into their financial
affairs, and, if found in an unsatisfactory or unsafe condition, may require
such associations to remedy any defects and to comply with the statutes,
and upon failure to do so a particular officer named shall go into court
and wind up their affairs and collect the assets for the use and benefit of
those who may perhaps be financially or otherwise unable to protect their
own interests, which individually may not be great.”

The case of State vs. Merrill decided by the Supreme Court of
Washington reported in 144 Pac. Rep., 925, is directly in point. The
laws of the State of Washington, Laws of 1913, p. 326, conferred upon
the State Auditor pewer to regulate savings and loan associations with
visitorial powers, and is upheld hy the Supreme Court of that State as
constitutional. In discussing the power of the State Legislature to
enact such a law, the Supreme C'ourt of this State said in part: ‘“We
think it sufficient to say that these building and loan or savings and
loan associations, as provided for in this act, are within the control
of the Legislature of the State. They are in their nature public
associations doing business with the public as bankers, insurande
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companies and other trust companies, and are subject to regulation
on the same theory that these other trust companies are subject to
lawful regulation,’’ citing with approval the case of State Savings
& C. Bank vs. Anderson, 165 Cal., 437, 132 Pac., 755. The court
said that ‘‘the accounts of these savings and loan associations are,
therefore, in their nature public.”” ‘‘We think,’’ says the court, ‘‘it
is not overstating the Constitution to say that the Licgislature has the
power under this provision to authorizc the State Auditor to examine
and audit accounts of such trust companies and in connection there-
with to perform such duties as arc necessary to a full and fair control
of the business of such associations.’’

In our own State we have laws enacted by the Legislature under
its police power regulating the conducting of the business of insurance
and banking, making certain restrictions and requirements which are
very much akin to the acts of the Legislature under discussion, seek-
ing to regulate and control the operation of building and loan asso-
ciations. These laws have been construed by our courts and held to
be valid. The business of a building and loan association is very
much akin to that of banking and insurancc, and the same reasons for
public control and regulation in the one instance are good in the other.
Under its police power, the State unquestionably has the right to
regulate and control the affairs of building and loan associaticns, such
as is being conducted by the Union Home Builders of America. In
view of the decisions of the courts above quoted and the numerous
authorities hereinabove cited, we think it is not an open question, but
that the State has the authority through its legislature and by virtue
of its police power to control the operation of building and loan
associations, whether incorporated or not.

Chapter » of the Laws of the First Called Session of the Thirty-
fourth Legislature, 1915, is an act regulating the business of co-
operative savings and contract loan companies, such as building and
loan asscciations under discussion. The act is a comprehensive one,
containing about thirty sections. Among its material provisions are:

(1) Co-operative savings and contract loan institutions organized
under the General Laws of this State in the manner therein provided,
and all such institutions as may be organized hercafter are required
to file certificd copy of ‘their charters issued to such companies by the
Secretary of State with the Commissioners of Insurance and Banking;

(2) All such corporations are under the supervision and control of
the Commissioner of Insurance and Banking

(3) The capital stock of all such institutions is required to be not
less than Twenty-five Thousand ($25,000.00) Dollars;

(4) Such concerns are required to invest not less than thirty-three
and one-third (3314%) per cent of their capital stock in securities of
the kinds in which by law it is provided to invest or loan its funds,
and shall deposit the same with the Commissioner of Insurance and
Banking for the common benefit of all the hclders of all the contracts
issued by it. This is denominated as its legal reserve;

(5) All contracts issued by such concerns shall have on their face
a certificate substantially in the following words: ‘‘This contract is
registered, and approved securities equal in value to the legal reserve
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thereon are held in trust by the Commissioner of Insurance and Bank-
ing of the State of Texas,’’ which certificate shall be signed by the
Commissioner and sealed with the seal of his office;

(6) The Commissioner of Insurance and Banking is required to
keep an itemized statement of all contracts issued by said company
and to value the same:

(7) The by-laws, all forms of contract, and all literature in cir-
cular or permanent form, which undertakes to state the benefits and
advantages of the contract to the investor or holder thereof, shall be
first submitted to the Commissioner of Insurance and Banking for his
examination and approval before such advertisements are promulgated
and before such contracts are issued;

(8) No foreign or domestic company shall transact business under
this act, unless it shall first procure from the Commissioner of In-
surance and Banking the certificate of authority stating that the re-
quirements of the laws of this State have been fully complied with by
it and authorizing it to do business in this State;

{9) The law regulates the manner in which dividends may be paid
by the company ;

(10) The provisions of the act provide that the companies shall
invest their funds in certain approved securities, including the secur-
ities in which life insurance companies are permitted to invest or
loan their assets;

(11) The act provides for the manner in which the loans may be
made and real estate purchased;

(12) The act further provides for the manner of taxation;

(13) Section 24 of the act provides that all agents representing
the companies soliciting business shall be duly licensed by the Com-
missioner of Insurance and Banking before they are authorized to act
as agents in soliciting business for the companies.

‘Without the enumeration of the many other provisions of the act,
its scope seems to be a complete supervision and control of all domes-
tic and foreign corporations, persons, firms or associations of persons,
or joint stock companies engaged in the business of conducting a
building and loan association. Under its police power, the state had
the authority to enact this law.

Section 27 of the Act referred to reads as follows:

‘“No person, firm, corporation, or association of persons or joint stock
company shall hereafter engage in tais State in the business provided for
in this Act, except in compliance with this Act, and any corporation which
does so engage shall have its charter forfeited by suit of the Attorney
General and shall be liable to a penalty of not less than one hundred dol-
lars a day nor greater than five hundred dollars a day for each day that
it does so engage; all such suits to be brought as other penalty suits
which the Attorney General is authorized to bring; any person who does
s0 engage in violation of the provisions hereof shall be guilty of a mis-
demeanor for each and every day such person is so engaged and shall be
punished by fine not less than one hundred nor more than five hundred
dollars for each offense; provided each day shall be a separate offense;
provided, however, that existing corporations, individuals, associations
and joint stock companies engaged in the business defined in this Act at
the time this measure goes into effect shall have twelve monthg thereafter
to adjust their business affairs and bring their business under the terms
of this Act; provided, however, that they must within sixty days after this
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Act goes into effect submit a statement of their business to the Commis-
sioner of Insurance and Banking, together with the certificate of their in-
tention to accept the provisions of this Act, and comply therewith.”

Undoubtedly, the act of the Legislature and an investigation by the
provisions of Nection 27 above (uoted intended to include all persons,
firms, corporations, associations of persons, or joint stock companies
engaged in this character of business. The Legislature so stated its
intentions and to correctly construe the act as including all associa-
tions doing this character of business in the State, including that of
the United Home Builders of America. There are no exceptions in
the bill exempting any associations or joint stock companies from its
provisions. On the contrary, there is an express provision in the act
to include all persons, firms, corporations, associations of persons or
joint stock companies. Under Section 3 of the Act, all institutions
doing this character of business are required to have a capital of
Twenty-five Thousand ($25,000.00) Dollars. Under Section 9, re-
ferring to capital stock of such concerns, it is provided that if such
capital stock shall become impaired to the extent of thirty-three and
one-third (33 1/3%.) per cent thereof, computing its liabilities ac-
cording to the terms of this act, that the same shall make good such
impairment within sixty days by reduction of its capital stock or
otherwise, provided its capital stock may never be reduced below the
minimum required by the act, and failure to make good such impair-
ment within such time shall forfeit its right to write new business in
this State until such impairment shall have been made good, and the
Section of the Act further provides for the appointment of receiver
by the Commissioncr of Insurance and Banking to wind up the affairs
of such company when its capital stock shall become impaired to the
extent of fifty (50% ) per cent. Only companies with an authorized
capital stock of Twenty-five Thousand ($25,000.00) Dollars are au-
thorized to engage in this character of business. We believe that this
provision of the act of the Legislature is mandatory, and that a com-
pany or association of a less capital stock is not authorized under the
law to do this character of business, and the fact that the Home Build-
ers of America may not have this amount of capital stock at this time
is immaterial for the purpose of this discussion, for the reason unless
thev are subject to qualify and to set apart this amount of capital
stock, they certainly would not be authorized to continue to do busi-
ness as a building and loan association. If it means that the associa-
tion can set aside a capital stock of any amount less than Twenty-five
Thousand ($25,000.00) Dollars, it means to render the act of the Leg-
islature nugatory so far as unincorporated companies are concerned.
The provisions of Section 27 of said Act to the effect that ‘‘no person,
firm, corporation or association of persoms or joint stock company
shall hereafter engage in this State in the business provided for in
this Act, except in compliance with this Act,’’ means what it says, and
prohibits all companies, whether incorporated or not, from engaging
in the business of building and loan associations, except under the
provisions of the act of the Legislature hereinbefore referred to.

Therefore, we conclude, in our opinion, that the United Home
Builders of America, home office Dallas, Texas, is controlled by the
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provision of the act of the Legislature above referred to, and that
they should comply with the provisions of said law. We have not
discussed the policy which actuated the Legislature in passing this
law. In our opinion, they had the authority to enact the same, and
as to the policy of including all companies incorporated as well as
those unincorporated under its provisions. This is a question for the
Legislature alone to determine. So far as we are able to determine from
the evidence before us, we are of the opinion that the association
known as the United Home Builders of America are attempting to do
a legitimate business, and doubtless are doing a great deal to assist
its members to procure homes; still, in our opinion, the law above
quoted controls the operation of their business, and that necessarily the
association will have to comply with these provisions.
Yours very truly,
W J. TOWNSEND,
Assistant Attorney General.

Op. 1956, Bk. 59, P. 403.
CorRPORATIONS—O1L, COMPANIES—RIGTITS OF—WORDS AND PHRASES.
Revised Statutes, Article 1131.

(1) There is no independent corporate authority in this State to
organize corporations whose main purnose is to buv and sell oil royvalties.

(2) There is nc statute in this State authorizing the formation of
corporations whose business it is to sell stock in oil companies

(3) Oil companies chartered under Revised Statutes, Article 1121,
have the right to acquire royalties in oil wells or oil properties and,
necessarily, have the incidental right to sell these royalties, but these
powers are incidental to its main purpose to conduct an oil company.

(4) An oil company, of course, has the right to acquire oil. and the
grant of royalties arising from the nroduction of o0il on a tract of land
is a grant of the oil in the land.

AeemiN, Trxasg, December 3, 1918,
Hon. Georqe F. Howard, Secretary of State. Capitol.

Drar Sr: We are in receipt of a communication presenting two
questions for our determination, and,in view of the general importance
of this matter. we have decided to answer them in the form of an
opinion addressed to you, so that the public may have the benefit of
the views of this Department.

The questions referred to were presented hy the writer of the in-
quiry as follows:

“1, Can a corporation organized under Article 1121, Section 16,
Sayles’ Revised Statutes, and as amended by the Thirty-fourth Legisla-
ture, page 225, buy and sell royalties in oil wells and leases?

“2. If not, is there any article under which a corporation can be or-
ganized with the power to buy and sell oil royalty and stock in oil com-
panies?”’

Replying to thesc questions, T heg to advise you that there is no
provision in the corporation laws of this State for chartering a cor-
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poration with power to buy and sell oil royalties and stock in oil com-
panics. However, oil companies organized under Suhdivision 16 of
Artiele 1121 would have the richt to buy and sell royalties where such
purchase and sale were incident to their general husiness of con-
ducting an oil company. Sheehan vs. Sheehan-Hackley & Co., 196
S. W., p. 667.

An oil company, of course, has the right to acquire oil. The grant
of royvalties. rents and income arising from the production of oil on a
tract of land is the grant of the oil in the land. Thornton on The Law
of Oil and Gas, Volume 1, p. 41.

We are clear, therefore, that all companies chartered under the
statute referred to above have the right to acquire royalties in oil
wells or oil properties, and necessarily they have incidental right to
sell these rovalties. However, there is no independent corporate au-
thority to organize corporations whose main purpose is to buy and
sell oil royalties; nor is there any statute by which corporations may
be organized whose business it is to sell stock in oil companies.

Respectfully,
C. M. CrrETON,
First Assistant Attorney General.

CoORPORATIONS—FOREIGN CORPORATIONS,

Op. No. 1957, Bk. 51, P. 409.
R. S. ArTicLE 1314

1. A foreign corporation which sells machinery in interstate com-
merce, but which in the same contract agrees to install same within this
State, is engaged also in intrastate commerce, and, in order to carry out
its contract of installalion, must have a permit to transact business in
this State, under the statutes.

2. This is true, even though the actual work of installation is done by
another corporation than the original contracting one, for the reason that
the other corporation is merely an agency through which the original
intrastate contract is carried out.

AustiN, TeExas, December 14, 1918.
Hon. George F. Howard, Secretary of State, Capitol.

DEar SIR: We have received an inquiry from the United Equip-
ment Company of Knoxville, Tennessee, the substance of which pre-
sents the question as to whether or not this company is transacting
interstate business or whether its business is of such a character as to
require it to take out a permit in order to transact the same in the
State of Texas.

The question appears to be one which will likely recur in adminis-
tering the duties of your officc: and we have decided, therefore, to
write an opinion on the question for the information of your De-
partment, as well as for the information of this paiticular company
in the {ransaction of its business. The business of the company is
very well stated in its letter to the Attorney General, as follows:

12— Att’y Gen'l
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“By way of explanation, will state that we are organized for the pur-
pose of financing the installation of automatic sprinkler systems. As an
illustration: We have solicitors on the road who contract with a con-
cern for the installation of an automatic sprinkler system in their plant,
factory or store, as the case may be, and the contract is executed in Knox-
ville, Tennessee, by us; that is, the solicitor secures the contract and the
signature of the purchaser and then forwards it to this office for our
acceptance or rejection. If we accept it, we so acknowledge on the con-
tract, and it becomes binding..

“Next, we go to the companies organized for the purpose of construct-
ing and installing the automatic sprinkler systems and make a contract
with them to install the system for us; in other words, if we enter your
State to do business, the extent of our operation is simply the securing of
the contract, and then the actual construction and installation is done by
another company.”

Accompanying the letter of inquiry, are two forms of contracts.
The first is that entered into by the United Equipment Company with
its customers, and the second is that entered into by the United
Equipment Company with the company which does the actual in-
stalling of goods constructed to be sold by the United Equipment
Company-. ‘

In this particular case, the installing company is a corporatlon
known as the General Flre Extinguisher Company. The inquiry is
predicated upon a proposition that the company w hich does the actual
installation has a permit to transact business in this State. By the
terms of the contract, first referred to, the United Equipment Com-
pany agrees with its Texas customer to install automatic sprinkler
svstems in premises located in the State of Texas. The Texas prop-
erty, under this contract, is to be equipped with a system of automatlc
sprmklers During the period of installation, its local customer gives
possession to the Tennessee Company of the premises to be equipped
for their control as far as necessary for the installation of the
sprinkler equipment.

The title to the sprinkler equipment remains in the Tennessee cor-

oration until it is paid for. The local customer is regarded as the
lessee of the equipment. In other words, the contract with the Ten-
nessee Company and its Texas customer is a contract for the sale
and installation of automotic sprinklers within the State of Texas.
In this particular case, the contract is sclicited by agents of the Ten-
nessee Company sent into the State for the purpose; but the final
acceptance and approval of the contract takes place in Tennessee.

The insistence is made that this is purely an interstate contract;
and that for its cxecution, the Tennessee Company is not required
to have a permit to transact business in the State of Texas. After
the Tennessee Company has entered into the' contract with its
Texas customer, it then makes a contract with an installing ccmpany
which has a permit to transact business in this State.

In the form of contract before us, the installing company is known
as the General Fire Extinguisher Company. A reading of the contract
between the Tennessee Company and the Extinguisher Company dis-
closes that the Extinguisher Company furnishes and installs all of
the equipment, except the earth, carpentry and mason work, which
are to be furnished by the Tennessee Company. The Texas customer
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is not a party to the contract hetwcen the Tennessce Company and
the installing company. The question is whether or not the Tennessce
Company must have a permit to transact business in the State, as
required of foreign corporations. '

It is the opinion of this Department that it must have such a per-
mit. The reasons for this conelusion will now be stated. The sub-
stance of the contract between the Tennessee (“:mpany and its cus-
tomer, as has previously been stated, is that the Tennessee Company
not only makes a sale to its Texas customer of ccrtain pipe and ma-
chinery, which we will designate as the sprinkler systems, but that
it contracts and agrees to install the same.

We first direct your attention to so much of the statutes of this State
relating to the admission of foreign corporations as may be necessary

for your consideration in the instant matter. Revised Statutes, Ar-
ticle 1514, in part, read:

“Hereafter, any corporation for pecuniary profit, except, as hereinafter
provided. organized or created under the laws of any other State, or of
any territory of the United States, or of any municipality of such State
or territory, or of any foreign government, sovereignty or municipality,
desiring to transact business in this State, or establish a general or special
office in this State, shall be, and the same is hereby, required to file with
the Secretary of State a duly certified copy of its articles of incorpora-
tion; and, thereupon, the Secretary of State shall issue to such corpora-
tion a permit to transact business in this State.” (Acts 1897, p. 167.)

The courts of this State have construed this Article in various
cases, and among others, in the case of Smythe Company vs. Fort
Worth Glass and Sand Company, et al. (105 Texas, p. 8.) In this
case, a contract made in Pennsylvania hy a corporation of that state
to erect in Texas a gas prcducing machinerv for a glass factory in-
volving in its performance the furnishing, shipment and setting up
of machinery and materials from outside of the State and, also, the
employment in the State of labor and the purchasc of materials here
and being done under the direction cf an agent of the contractor on
the ground, was held to be transaction of business in the State of Texas
within the meaning of the above article and not a mere sale, shipment
and installation of machinery from another state, such as would con-
stitute interstate commerce; and the Pennsylvania Company was
denied the right to maintain suit in Texas courts for balance due it.

It is unneccssary for us to further state facts as they are available
in the Texas Reports, cited, and may likewise be found reported in
142 S. W, p. 1157.

In making its holding that the contract, involved in this case,
constituted acts in intrastate commerce, requiring a permit on the
part of the foreign corporation, our Supreme Court, in part, said:

‘““The contention that this case comes within the meaning of Interstate
Commerce is, we think, clearly met by the terms of the contract declared
on, and what was done by plaintiff in its performance. The transaction
has no mark of barter and sale. There was no agreement that defendant
would purchase any part of the machinery to be used in the construction
of the gas producers, and the price agreed upon was for the complete
erection or building of the gas producers, including all material and labor.
It is immatrial where the agreement was made, whether in Texas or in
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Pennsylvania. Its performance was to be had in Texas; the work pro-
vided for was in line with the business of plaintiff; it was for pecuniary
profit; the material was that of plaintiff, a portion of which was pur-
chased and paid for by plaintiff in this State; hands were employed by
plaintiff and worked for and under the supervision of plaintiff’s agent in
Texas. In view of all these facts, it may be asked in what particular was
this transaction interstate commerce? The performance of the contract
on the part of plaintiff was that of constructing three gas producers with
downtakes in this State for pecuniary profit. The price agreed upon was
not for machinery or any part of machinery, but was for the construction
of such gas producers, including all material and labor. The agreement
was a builder’s contract entered into by plaintiff, a foreign corporation,
to be performed in this State, and in the line of its business. It con-
templated fiom six to eight weeks for its performance, and was the trans-
action of the business of erecting or building of gas producers and was in
competition with citizens of this State transacting similar business. The
agreed price was a gross sum for the labor and material. To perform
this contract it necessarily required transactions of business in this State,

“To sustain the contention of plaintiff, it must be upon some other
ground than that of interference with Interstate Commerce. The authori-
ties cited by plaintiff and relied upon as sustaining its contention have
been carefully examined and we have been unable to apply these cases
to the facts of this case. In all the authorities to which we have been
pointed by plaintiff, the dominant feature of the transaction is the pur-
chase and sale of machinery upon an agreed price for each separate
article, with promise of delivery, and in some cases the installation and
adjustment of the machinery so purchased. The installation of the ma-
chinery, as provided for in the cases relied upon by plamntiff, is sub-
ordinate to the sale of the machinery and hence such contracts in other
jurisdictions than ours and under other regulatory statutes than ours,
although similar to ours in some instances, have been held to constitute
Interstate Commerce and therefore not reached by our statutes. It is not
necessary in this case to determine whether such contracts, in so far as
they may provide for the installation of machinery in this Staie, come
within the article of the statute under consideration, and no decision of
that question is here made.

“It is contended that what plaintiff did in building the three gas pro-
ducers for Woolverton was an isolated transaction and did not indicate a
desire or intention to transact business in this State, and hence does not
come within the purview of the law. We think it immaterial how many
such transactions were had, whether one or a hundred; if the contract
and acts of plaintiff in the one instance constituted the transaction of
business in this State, the law required it to first procure from the Sec-
retary of State a permit for such purpose. If, on the other hand, the
execution of the contract herein set out was nothing more than a purchase
and sale of machinery to be shipped from another State to this, then the
plaintiff could maintain its suit. However, we think the plaintiff trans-
acted business in this State in violation of the statute.”

Smythe Co. vs. Ft. Worth Glass & Sand Co. et al.,, 105 Texas, 14-15.

Considering the matter further, the Supreme Court said:

“That the contract declared on by plaintiff and the things done in com-
pliance with that contract constituted the transaction of business in this
State we have no doubt. If any doubt existed as to the legal effect of
that contract and its performance in this State to constitute it the trans-
action of business, we would be able to solve the question without doubt
as upon precedent. In the case of State Bank of Chicago vs. Holland,
103 Texas, 266, 126 S. W., 564, the Court of Civil Appeals of the Sixth
Distiict certified to this court the question whether or not the State Bank
of Chicago as a bona fide holder of a note transferred to it for value and
before maturity, could sue on gaid note in this State, where such note
had been given the assignor, a foreign corporation, for building a canning
factory in this State, without first securing a permit to transact business
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in this State. The facts showed that the foreign corporation entered into
a contract with citizens in Upshur County, Texas, to furnish all material
and labor and build for the gross sum of five thousand nine hundred and
sixty dollars a canning factory. The canning factory was built, and this
transaction was held by the Court of Civil Appeals to constitute the
transaction of business in this State in contemplation of Articles 745 and
746, Revised Statutes. The Supreme Court, in assuming jurisdiction to
answer the guestion certified, necessarily passed upon and approved the
holding of the Court of Civil Appeals to the effect that the one or isolated
transaction of performing in this State a contract to furnish material and
labor and construct a canning factory for a gross consideration consti
tuted the transacting of business in violation of the statutes here under
construction.”

The opinion quoted refers to the case of Statc Bank of Chicago vs.
Holland, 103 Texas, 266; and it is unneccssary for us to discuss
that case further than to make reference to it.

In the ecase of Buhler vs. Durrows Company, 171 S. W., 791, the
same character of holding was made on a similar state of facts relating
to a different business. In this case, one McDaniels was the agent
of Burrows Company, a foreign corporation, which did not have
a permit to transact business in the State; but who took an order
from Buhler for the purchase and installment of certain screens to
be fitted to windows and doors of some estahlishment. The screens
were sent and installed by McDaniels. The question was whether or
not the Burrows Company, a forecign corporation, was required to
have a permit to transact business in this State. The Court of Civil
Appeals held it was so required and that it could not maintain a suit
for the reason that at the time the contract was entered into, it did not
have such arpermit. The Court of Civil Appeals in the case of York
Manufacturing Company vs. Colley, 172 S. W, p. 206, made a holding
similar to those we have just described.

In this case the action was brought on a contract to install an ice
manufacturing plant. It was defended on the ground that the plain-
tiff, a foreign®corporation, had not obtained a permit to transact bus-
iness in the State. The evidence showed, in substance, that the York
Manufacturing Company, a foreign corporation, was engaged in sell-
ing and installing machinery of the character involved, an engineer
being furnished to supervise the imstallation, who did not turn over
the plant until acceptance and payvment of purchase money. The
court held that this evidence was sufficient to show that a foreign
corporation of this character could not transact business within this
State and was within the meaning of our Foreign Corporation Act;
and since it did not have a permit to transact business, it could not
maintain its cause of action in our courts. Considering the matter the
Court of Civil Appeals, among other things, said:

‘“Appellant contends that it did not agree to install and did not in fact
install the machinery, but merely furnished an engineer to superintend
the installation by appellees of the machinery. But we think it is evident
from a reading of the contract that appellant retained the possession of
the property until it should be installed, and virtually bound itself to
deliver a finished plant, with the exception that appellee should furnish
the labor necessary to carry out the engineer’s instruction, The contract
was one to install machinery, provided appellees furnish labor to assist
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appellant’s engineer, and the fact that iall the work’was not done by
appellant’s engineer does not alter the fact that the contract was for the
delivery of a completed plant to be installed in this State. Appellant
furnishel the services of an engineer to be performed in this State, con-
tracting in a manner making it compulsory upon appellees to accept and
pay for such services. The evidence discloses the construction placed
upon the contract by appellant’s engineer, and there is no testimony to
the effect that he in any way violated the instructions or exceeded the
authority given him by Pilsbury * * * Such facts, we think, show
clearly that appellant contracted to engage in and did engage in the
strictly local business of installing an ice manufacturing plant; but, were
it conceded that it merely contracted to engage in and did engage in the
business of supervising and superintending the erection of an ice plant,
such business was a strictly local business. In either event, the contiact
calls for the transaction of business in this State without having obtained
a permit. Appellant bound itself to connect or superintend the connec-
tion of the machinery with property in this State which had not been
the subject of interstate commerce. Does the State have to permit such
local business to be conducted without a permit because the material to
be erected into a finished plant and then delivered to the buyer was
ordered from the foreign corporation and shipped from its domicile in
another State? The court, in the Browning.case above quoted from,
declined to express an opinion concerning ‘how far interstate commerce
might be held to continue to apply to an article shipped from one State
to another, after delivery and up to and including the time when the
article was put together or made operative in the place of destination in
a case where, because of some intrinsic and peculiar quality or inherent
complexity of the article ,the making of such agreement was essentian to
the accompishment of the interstate transaction.” This language suggests
that the court may recognize exceptions in cases in which the facts show
agreements to supervise the erection or to erect machinery of such a
complexity of the article, the making of such agrcement was essential to
agreement is made. But is such exceptions are recognized by
that high court, and must therefore be permitted by the State
courts, the facts creating same ought to be alleged dand proven.
When a foreign corporation is not content with the privilege of having its
agents come into this State and take orders for their goods, ship same to
our citizens, and collect therefor in our courts, but contends that it has
the further right to transact the business of installing machinery sold by
it, so as to connect it with, and make it a part of, the property in this
State which was not the subject of interstate commerce, the burden cer-
tainly rests upon it of showing that, if it be prohibited from transacting
such local business, such prohibition will, on account of the complex
character of its machinery, affect the sale thereof to such an extent as to
be a restriction or regulation of its right to sell such machinery. In this
‘case appellant has not pleaded or proved that the contract to install or
to furnish an engineer was necessary to enable it to make the sale to
appellees. A contract relating solely to interstate commerce can be sued
upon in our State courts; but, as this one related partially to a strictly
local business not shown to be essential to the conducting of the inter-
state business, the rule announced in the case of Railway vs. Davis, supra,
does not apply, and appellant has no right to maintain this suit in our
courts.”

York Mfg. Co. vs. Colley, 172 S. W., 208-9.

In the case of Browning vs. Wayecross, 235 U. S., p. 16, the Supreme
Court of the United States had before it the case in which the plain-
tiff in error had been convicted of violating a municipal ordinance of
a town in the State of Georgia which ordinance levied an occupation
tax upon lightning rod agents or dealers engaged in putting up or
erecting lightning rods within the corporate limits of a city.

The defendant in the case admitted that he carried on the business.
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as charged; but pleaded not guilty on the ground that he had done
so as an agent of a St. Louis corporation on whose behalf he had
solicited orders for lightning rods; that he received, when shipped as
such orders from St. Louis, and erected them for the corporation,
including duty to erect them without further charge. This, it 18 as-
serted, constituted the carrying on of interstate commerce, which
neither the city nor the State of (ieorgia had the right to tax. He was
convicted and finally reached the Supreme Court of the United States.
The Supreme Court of the United States substantiating the ordinance,
in part, said:

‘““We are of the opinion that the court below was right in holding that
the business of erecting lightning rods under the circumstances disclosed
was within the regulating power of the State and not subject of interstate
commerce for the following reasons: (a) Because the aflixing of lightning
rods to houses, was the carrying on of a business of a strictly local char-
acter, peculiarly within the exclusive control of State authority; (b) Be-
cause, besides, such business was wholly separate from interstate com-
merce, involved no question of delivery of property shipped in interstate
commerce or of the right to complete an interstate commerce transaction,

but conceined merely the doing of a local act after interstate commerce
had completely terminated.” (253 U. 8., 22.)

These authorities establish beyond question that the contract made
by the Texas customer and the Tennessee Corporation involves acts
in intrastate commerce and, therefore, requiring a permit on the part
of the foreign corporation, in order to carry same into effect. The
only question which remains to be discussed is whether or not the
contract between the Tennessee Corporation and the Extinguisher
Company has any effect sufficient to exempt the Tennessee Corporation
from the necessity of securing a Texas permit. ' -

We think that it does not. It is true that the Extinguisher Com-
pany is employed by the Tennessee Corporation to furnish and install
the equipment sold by the Tennessee Corporafion to its Texas cus-
tomer; but the contract is not one between the Extinguisher Company
and the Texas customer. :

Therefore, it follows that the Extinguisher Company, whether re-
garded as a servant or agent of the Tennessee Company, is, neverthe-
less, the mere agency by which the Tennessee Ccmpany actually com-
plies with the contract of its Texas customer by furnishing and in-
stalling the sprinkler system. Moreover, under the contract of the
Extinguisher Company, the Tennessee Company is still required to
do all earth, carpentry and mason work. However the matter may
be viewed, it is quite plain that the Extinguisher Company is the
agency, or arm, of the Tennessee Company in carrying out its contract
with its Texas customer. The mere fact that the Tennessee Company
employed a corporation to carry out its contract does not make its
status any different from what it would be had they employed private
individuals to carry it out.

A corporation, of course, can act only through agents and it was,
therefore, necessary for the Tennessee corporation to employ someone,
either corporate or individual, to erect a sprinkling system for its
Texas customer. So the matter, stripped of superfluous words, is
that the Tennessee corporation contracts to sell and install a sprinkler
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system for its Texas customer and does do so. The entire work of
installation takes place within the State of Texas and to that extent,
at least, it transacts business wihin the State of Texas. In order to
do this, it is required to have a permit under the Foreign Corporation
Act of this State.
Respectfully,
C. M. CugreTON,
First Assistant Attorney General.

Op. 2146, Bk. 53. P. 408.

MARRIED WOMEN—CORPORATIONS,

A married woman may be an incorporator, stockholder, officer, or
director of an incorporated State bank, or State bank and trust company,
or any other incorporated concern.

A1iticle 370, Vernon’s Sayles Texas Civil Statutes, 1914.

Chapter 132 Acts of the General Laws of the State of Texas, Thirty-
sixth Legislature.

AvusTiN, TEXAS, November 22, 1919.
Hon. George Waverly Briggs, Commissioner of Insurance and Bank-
ing, State of Texas, Capitol.

DEAR SIR: The Attorney General is in receipt of your communi-
cation of a recent date askmg for his construction of the law as to
whether or not a married woman may be onc of the original incor-
porators of a state bank.

Replying thereto, we beg leave to advise that, in our opinion, a
married woman now may become one of the original stockholders
signing an application to incorporate a state bank, or state bank and
trust company.

Article 370, Revised Civil Statutes of Texas, authorizing certain
persons to associate themselves together by articles of agreement in
writing to incorporate a state bank, reads as follows:

“Five or more persons, a majority of whom shall be residents of this
State, who shall have associated themselvés by articles of agreement, in
writing, as provided by the general corporation law, for the purpose of
establishing a bank of deposit or discount, or both of deposit and dis-

count, may be incorporated under any name or title designating such
business.

The substance of the provisions of this article is that the persons
who desire to become a body corporate must associate themselves
together by articles in writing. It follows, therefore, that any per-
son who becomes an incorporator must be capable of entering into an
agreement with the other several incorporators, as well as with the
state, when the charter has been approved and signed by the Com-
missioner of Insurance and Banking of this State,

Previous to the adoption of Chapter 132, Acts of the General Laws
of the State of Texas, Thirty-sixth Legislature, 1919, there was no
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law authorizing and permitting a married woman to be one of the
original incorporators of a state bank, or a state bank and trust
company. However, the general incorporation law authorizing
certain persons to execute articles of incorporation were enlarged
by permitting married women to hecome incorporators, stockholders,
officers, and dircctors of corporations incorporated inder the laws
of this State.

Article 1123 of the Revised ('ivil Statutes of the State of Texas,
as amended by said Chapter 132, General Laws of the State of
Texas, Thirly-sixth Legislature, reads as follows:

“The charter of an intended corporation must be subscribed by three or
more persons, two of whom at least must be citizens of this State, and
must be acknowledged by them before an officer duly authorized to take
acknowledgments of deeds; provided, ‘that all charters may be subscribed
by married women who may also be stockholders, officers and directors
thereof; and their acts, contracts and deeds as such stockholders, officers
and directors shall be as binding and effective for all the purposes of said
corporation as if they were males; and the joinder and consent of their
husbands and privy examinations separate and apart from them shall not
be required.”

Therefore, by a general law enacted by the Legislature all char-
ters (including charters for state banks, or state banks and
trust companies) may be subscribed by married women who may
also be stockholders, officers, and directors of said corporation,
and their acts and deeds as such stockholders, officers and directors
are as binding and effective for all purposes for said corporation
as if they were males; and the joinder and censent of their hus-
bands and privy examinations separate and apart from their hus-
bands is not required.

Very truly yours,
(Signed) W. J. TOWNSEND,
Assistant Attorney General.

Op. No. 2089, Bk. 53, P. 134.
BANKS—CORPORATIONS—STOCKHOLDERS—ALIENS.

An alien, resident of the State of Texas, a subject of the Republic of
Mexico, may be a stockholder and director in a State bank, incorporated
under the lawg of this State.

Art. 370, R. C. S.;

Art. 1123, R. C. S;

Art, 15, R. C. S.;

Sec. 1977, Fed. Statutes, Ann. Vol. 4, p. 126;

Art, 8, Treaty between the United States and Mexico;

Cook on Corporations, Vol. 2, Sixth Edition, Sec. 23, p. 1752;

Commonwealth vs. Hemmmgway 131 Pa. St 614;

Commonwealth vs. Detwiller, 131 Pa. St. Rep., 633-636.

Avustin, TExas, June 9, 1919.
Honorable George Waverly Briggs, Commissioner of Insurance and
Banking, Capitol.
DEsr SiR: The Attorney General is in receipt of your letter of
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recent date, advising that an application to organize a*State bank
had been filed with you, wherein some of the incorporators are
aliens, and you desire to have his opinion as to whether or not an
alien can become the incorporator of a State bank or act as a di-
rector thereof.

I am informed that the aliens referred to reside at San Antonio
and are subjects of the Republic of Mexico.

Replying thereto, we beg leave to advise that, in our opinion,
an alien can become an incorporator of a State bank and act as
a director thereof. The following are the provisions of the United
States and Texas statutes, relating to the subject matter.

Article 370 of the Revised Civil Statutes of Texas, relating to
incorporations of State banks, reads as follows:

‘“Five or more persons, a majority of whom shall be residents of this
State, who shall have associated themselves by articles of agreement in
writing. as provided by the general corporation law, for the purpose of
establishing a bank of deposit or discount, or both of deposit and dis-
court, may be incorporated under any name or title designating such busi-
ness.”

TUnder the provisions of Article 1123 of the Revised Civil Statutes
of the State, it is provided in substance that:

“The charter of an intended corporation must be subscribed by three
or more persons, two of whom, at least, must be citizens of this State,
and must be acknowledged by them before an officer duly authorized to
take acknowledgments of deeds * * *»

Article 15 of the Revised Civil Statutes of the State of Texas
reads as follows:

“No alien or person who is not a citizen of the United States shall
acquire title to or own any lands in the State of Texas, except as here-
inafter provided; but he shall have and enjoy in the State of Texas such
rights as to personal property as are or shall be accorded to citizens of the
United States by the laws of the nation to which such alien shall belons,
or by the treaties of such nation with the United States, except as the
same may be affected by the provisions of this title and the general laws
of the State.”

Section 1977, Federal Statutes, Annotated, Volume 2, Page 126,
reads as follows:

““All persons within the jurisdiction of the United States shall have the
same right in every State and Territory to make and enforce contracts,
to sue, be parties, give evidence, and to the full and equal benefit of all
laws and proceedings for the security of persons and property as is en-
joyed by white citizens, and shall be subject to like punishment, pains,
penalities, taxes, licenses, and exactions of every kind, and to no other.”

Under the provisions of the latter clause of Article 8 of the Treaty
between the United States and Mexico, known as the Treaty of
Guadalupe Hidalgo, of date February 2, 1848, contains the follow-
ing proviso: - -
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‘“The present owners, the heirs of these, and all Mexicans who may
herealter acquire said property by contract (meaning the acquisition of
property by Mexicans in the United States) shall enjoy with respect to
it gvarantees equally ample as if the same belonged to citizens of the
United States.”

In our opinion, the provisions of Article 370 of the Revised Civil
Statutes of the State, naming the persons who may incorporate
for the purpose of establishing a State bank, in providing that
five or more persons, a majority of whom shall be residents of this
State, may organize a State bank, supersedes and repeals the pro-
visions of Article 1123, Revised Civil Statutes of the general in-
corporation act, which provides, in substance, that an intended
corporation must be subscribed by three or more persons, two of
whom, at least, must be citizens of this State. In other words,
the provisions of Article 370 of the Revised Civil Statutes control as
"to the manner and the persons by whom a State bank may be in-
corporated.

This provision of the statute (Article 370) provides that five or
more persons, a majority of whom shall be residents of this State,
may incorporate a State bank. A resident is defined by Webster’s
Revised Unabridged Dictionary to be: ‘‘One who resides or dwells
in a place for some time.”” Such person is not necessarily a citizen
of that countrv where he may reside. An alien may be a resident
of the State of Texas, residing therein, although he, at the same
time, is not a citizen thereof. Under the provisions of the statutes,
Federal and State, above quoted, and of the treaty between the
United States and the Republic of Mexico, an alien, residing in
Texas who may be a subject of the Republic of Mexico, may make
and enforce contracts, sue, be parties, give evidence and entitled
the full and equal benefit of all laws and proceedings for the
security of persons and property as is enjoyed by white citizens
of this State. Therefore, in our opinion, a resident alien may be
a stockholder and director in a State bank incorporated under the
laws of this State. However, a majority of the incorporators of
said bank are required to be residents of this State.

‘““An alien may be a stockholder and director in a corporation, if the
statutes do not prohibit it.”

Cook on Corporations, Vol. 2, Sixth Edition, Sec. 23, p. 1752;
Commonwealth vs. Hemmmgway, 131 Pa. St., 614

Commonwealth vs. Detwiller, 131 Pa. St. Rep., 633-636.

In the case last cited, Commonwealth vs. Detwiller, 131 Pa. St.
Report, 633-636, the Supreme Court of Pennsylvania was passing
upon an incorporation act similar to ours, which act declared that:

‘“The charter of an intended corporation must be subscribed by five or

more persons, three of whom, at least, must be citizens of the Common-
wealth.”

One of the legal questions raised by the facts in this case was
whether or not a resident alien of Pennsylvania could be and be-
come a stockholder and director in a Pennsylvania corporation,
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chartered by virtue of the provisions of the Pennsylvania statute,
above quoted. The Supreme Court of Pennsylvania held that such
an alien could become a stockholder and director in a Pennsylvania
corporation by virtue of the above statute quoted. In passing
upon the question, the court used the following language:

‘“The stock being personal property, he may acquire it by gift or pur-
chase. An alien could at common law buy personal goods and sell them,
and, except in the case of an alien enemy, there was no restriction upon
trade with aliens. If he can acquire the stock, he can ac-
quire with it the rights and privileges which its ownership
confers, among which is the right to have a voice in the control of the
enterprise and the selection of those who are to conduct its affairs., He
may, therefore, vote in the same manner, and with the same effect as any
other stockholder may do. Why may he not become a director? The
office is not a political one. If it was, he would, of course, be ineligible
to it and disqualified for voting for anyone else to fill it because of his
want of citizenship.” ‘

We have a statute in this State prohibiting the ownership of lands
by aliens. However, there is no statute of the State prohibiting
alien ownership of personal property. Therefore, in conformity
with the provisions of the Federal and Texas statutes, as well as
the treaty obligation of the United States with Mexico, we are of
the opinion that an alien, who may be a citizen of the Republic
of Mexico, and who resides in the State of Texas, can lawfully be-
come an incorporator of a State bank, chartered under the laws of
Texas, and may be a director thereof.

Very truly yours,
W. J. TOWNSEND,
Assistant Attorney General.

Op. No. 1998, Bk. 52, P. 129.

STATE BANKS—LIMITATION AS TO THE AMOUNT OF MONEY TO BE
BORROWED BY STATE BANKS.

A State bank, affiliated with the Federal Reserve System under the
rules and regulations of the Federal Reserve Act governing such makters,
is permitted to borrow from a Federal Reserve bank without limitation as
to amount, which may be in excess of its unimpaired capital stock, so
long as the loans are secured by United States Government honds or cer-
tificates.

Article 570a, Vernon’s Texas Civil and Criminal Statutes, 1918 Supple-
ment.

AUSTIN, TExas, March 15, 1919.
Honorable George Waverly Briggs, Commasstoner of Insurance and
Banking, Capitol.
DEsr SIR: The Attorney General is in rcceipt of your letter of
recent date, which reads as follows:

1
*“A State bank, on becoming a member of the Federal Reserve System,
is authorized by the statutes of Texas to discount to a Federal Reserve
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bank, notes, drafts and bills of exchange arising out of actual commercial
transactions and to do anything else necessary under the Federal Reserve
Act, or rules and regulations thereto pertaining, in order to obtain all the
benefits and privileges of membership in the Federal Reserve System.

“The Texas law further provides that in computing the legal maximum
of a State bank’s borrowing privileges, the liabilities incurred under the
provisions of the Federal Reserve Act are not to be considered. Under a
ruling of the Federal Board, which I assume is such a regulation as the
Texas statute approves, national banks and State banks affiliated with the
Federal reserve system are permitted to borrow from a Federal reserve
bank without limit, so long as the loans are secured by United States
Government bonds or certificates.

“In the course of the business of thig Department, the question has
arisen as to whether or not, under our statutes, a State bank affiliated
with the Federal reserve system, would be authorized to borrow in excess
of its capital stock any amount of money for which it would be able to
give Government bonds or treasury certificates as collateral security.”

Replying thereto, we beg leave to advise Article 570-a, Vernon’s
Texas Civil and ('riminal Statutes, 1918 Supplement, providing for
limitation of indebtedness which may be incurred by State banks,
reads as follows:

“No banking corporation incorporated under the laws of this State
shall at any time be indebted or in any way liable to an amount exceeding
the amount of its capital stock at such time actually paid in and remain-
ing undiminished by losses or otherwise, except on account of demands of
the nature following:

“(a) Moneys deposited with or collected by it.

“(b) Bills of exchange or drafts drawn against money actually on
deposit to the credit of the corporation or due thereto.

‘“(¢) Liabilities to the stockholders of the association for dividends
and reserve profits.

‘“(d) Liabilities incurred under the provisions of the Federal Reserve
Act.

‘““(e) This section shall not apply to any guaranty executed by any
trust comnany whose demand deposits are not in excess of its interest-
bearing deposits, provided such trust company is not a mmber of a
Federal Reserve Bank.

“(f) Provided further that upon a permit obtained in writing from
the Commissioner of Banking any bank may borrow a sum not in excess
of its unimpaired surplus in addition to its capital stock.”

Under the provisions of said Article 570-a, State banks in-
corporated under the laws of this State are prohibited from at any
time being indebted or in any way liable to an amount exceeding
its capital stock actually paid in and remaining undiminished by
losses or otherwise, except on account of the exceptions as above
enumerated.

One of these exceptions, being denominated (d), provides that
such limitation shall not apply to ‘‘liabilities incurred under the
provisions of the Federal Reserve Act.”’

Therefore, the limitation, as to the amount of money which a
State bank affiliated with the Federal Reserve System could bor-.
row, not to exceed its unimpaired capital stock, does not apply in
the matter of loans extended to said banks by the Federal Reserve
banks. And in our opinion, a ruling of the Federal Reserve Board,
which permits National and State banks affiliated with the Federal
Reserve System to borrow money by said banks from a Federal
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Reserve bank without limit so long as the loans are secured by
United States Government bonds or certificates, would be applicable
to State banks of Texas which are affiliated with the Féderal Reserve
System ; and that such limitation of the amount of moneys borrowed
by State banks, not to exceed its unimpaired capital stock, would not
apply in such instances.
Yours very truly,
W. J. TOWNSEND,
Assistant Attorney General.

Op. No. 2059, Bk. 52, P. 558.
BaNkKs—SurprLUS FuUNDs.

The surplus -funds of banks may be used for the following purposes
only: to increase its capital stock; to pay off and satisfy bad loans and
obligations due by it and to loan to its customers as other moneys of the
bank are loaned, and to invest the same in securxtles in the manner pro-
vided for by law.

Bank of Commerce vs. Tennessee, 161 U. S., 134;

Fullen vs. Corporation Commission, 15 N_. C.,, 548, 68 S. E., 158;

Bryan vs. Sturgis National Bank, 90 S, W., 704.

Avustin, TExas, May 8, 1919,
Honorable George Waverly Briggs, Commissionev' Insurance and
Banking, Capitol.
DEAR SIrR: The Attorney General is in recelpt of your letter of
recent date, which reads as follows:

“Under Section 95, banking laws of Texas, Cureton and Harris, the
Board of Directors of any bank or trust company, when it shall declare a
dividend, is required, first, to credit its surplus fund with 10 per cent. of
the bank’'s net profits for the period covered by the dividend, and must
continue this accumulation of a surplus until the amount becomes equiva-
lent to 50 per cent. of its capital stock. This surplus shall not be dimin-
ished, except for the payment of losses.

“In fixing the limitation upon a bank’s liability, the 1917 amendments
to the banking laws, passed by the Thirty-fifth Legislature at its regular
session. in Section 7, provide for a ‘a permanent surplus, the setting apart
of which shall have been certified to the Commissioner of Insurance and
Banking, and which cannot be diverted without due notice to and con-
sent of said officer.’

‘The practice of this Department has been to permit a State bank to
increase its capital stock by use of its surplus, and it has justified the
policy by the inferential modification of Secton 95, Cureton and Harris, by
the 1917 amendments, from which, in the foregoing paragraph, I have
quoted. It has, moreover, been deemed to be warranted by the increased
liability of stockholders, which necessarily results from an increase in
capital.

“A doubt arises in my mind as to the soundness of this construction.
Accordingly, I beg to ask that you be good enough to advise me on the
following points:

“1. Is it legally permissible for a State bank to employ its certified
surplus or any part of it for the purpose of increasing its capital stock?

“2, Is it legally permissible for a State bank to employ its certified
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surplus for any purpose which the Commissioner of Insurance and Bank-
ing may approve?
“Your consideration of this request will be cordially appreciated.”

Replying thereto, we beg to advise that under the provisions of
Article 550, Revised ('ivil Statutes, 1911, relating to the creation of a
surplus fund by State banks and trust companies, it is provided that:

“The board of directors of any bank or trust company in this State
organized under this title, when it shall declaie a dividend, shall set apart
to the surplus fund ten per cent. of the net profits of the bank for the
period covered by the dividend until the same shall amount to fifty per
cent, of its capital stock; and said surplus shall not be diminished, except
for the payment of any losses which may occur; provided, if there are
undivided profits these shall first be used in payment of such losses.”

The ‘“‘surplus’ fund of a bank is not the same as its capital stock,
but is that portion of the property over and above the capital stock,
which is the property of the bank until it is divided among the stock-
holders. Bank of Ccmmerce vs. Tennessee, 161 U. S., 134,

The primary purpose of the bank’s surplus funds is the accumula-
tion of a sum of money acainst which bank debts may be charged, so
that at all times the capital stock may be kept unimpaired. Pullen
vs. Corporation Commission, 15 N. C., 548; 68 S. E., 158.

The accumulating earnings and ‘‘surplus’’ funds of a bank consti-
tute a part of its assets and belong to the corporation, and not
to the stockholders until they have been declared and set apart as
dividends. Bryan vs. Sturgis National Bank, 90 S. W., 704.

Under the provisions of Section 7, Chapter 205, General Laws of the
Thirty-fifth Legislature, 1917, it is provided in part that the perma-
nent surplus funds of a bank, the setting apart of which have been
certified by the bank to the (‘onumissioner of Insurance and Banking,
and which can not be diverted without due notice to and consent of
said officer, may be taken and considered as a part of the capital stock
of said bank for the purpose of extending loans. '

We are advised that there is a rule in force by the national banks
in effect permitting the use of surplus funds of said banks in making
up the increase of the capital stock of said banks when such increased
capital stock is authorized hy the board of directors.

In our opinion the surplus funds of a bank may be used by said
bank for the following purposes ouly; to increase irs capital stock;
to pay off and satisfy bad loans and obligations due by the bank and
to loan to its customers, as other moneys of the bank are lcaned, be-
sides the bank may invest the same in securities in the manner pro-
vided for by law.

These are all the purposes for which the bank, in our opinion, may
make of said surplus funds. All surplus funds earned and held by
a bank in excess of its capital stock could be, in our opinion, trans-
ferred to the board of directors, to the undivided profits account of
a bank and afterwards paid as dividends to the stockholders by and
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with the approval and consent of the Commissioner of Insurance and
Banking.
Yours very truly,
W. J. TowNSEND,
Assistant Attorney General.

Op. No. 2182, Bk. 53, P. —.

BANKS—DEPOSITS—TIME DEPOSITS.

1. In order for any State bank or banking and trust company incor-
porated under the laws of this State to establish a ‘““Savings’’ department
the board of directors must comply with the law with reference thereto
and establish by resolution such department calling into effect all the
provisions of the law relating thereto. Revised Statutes, Article 431.

2. A State bank or banking and trust company receiving deposits upon
which interest is paid at stipulated timesg are not conducting a “Savings'
department unless they so establish it as such in the manner provided by
law and are accepting time deposits only. Such practice is regular and
in compliance with the law.

February 13, 1920,
H oC')’wmble Waverly Briggs, Commaissioner Insurance and Banking,
apitol.

DEar Sir: The Attorney General is in receipt of your communica-
tion of recent date with reference to the conduct of certain State banks
and trust companies in accepting time deposits which, in fact, are
seemingly savings accounts, desiring to have the opinion of the At-
torney General as to whether or not the practice of such banks-and
trust companies is lawful.

Replying thereto, we beg leave to advise that in our opinion the
practice of the Central Trust Company in accepting what it terms
““Time Deposits’’ and paying interest thereon and intermingling such
funds with the cther funds of the bank, in our opinion, is lawful.

Under the provisions of the law, Revised Statutes, Article 4431, it
is provided in substance, that any state bank or banklng and trust
company incorporated under the laws of this State desiring to main-
tain a savings department or to use or continue to use the words
‘‘Savings’’ as part of its name, shall establish and maintain a savings
department in compliance with the provisions of this chapter. Such
savings department may be established by the board of directors
adopting a resolution providing therefor, at a regular meeting, which
shall contain a copy of said article; and a certified copy of which
shall be filed in the office of the Commissioner of Insurance and Bank-
ing and also be recorded in the office of the county clerk of the county
in which such bank or banking and trust company is located.

It is further provided that all banks or banking and trust companies
establishing or maintaining a savings department shall keep the bus-
iness of each department entirely separate and distinet from the
general business of such bank or banking and trust company, and shall
keep all moneys received as such savings deposits and the funds and se-
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curities in which the same may be invested at all times segregated
from and unmingled with the other moneys and funds of the bank or
banking and trust company. Revised Statutes, Article 431, In other
words, this alone is the procedure wherchy state banks or banking
and trust companies incorporated under the laws of this State de-
siring to maintain a savings department can and may establish the
same. If the bank under its board of directors does not adopt this
procedure then in law and in faet it would not have a savings de-
partment in contemplation of law.

In Banking Law, the term ‘‘deposit’’ means the act ‘‘of placing
or lodging money in the custody of a bank or banker, for safety or
convenience, to be withdrawn at the will of the depositor or under
rules and regulations agreed on, also the money so deposited.”” Black’s
Law Dictionary. Generally speaking, a time deposit is a sum of money
lodged in the custody of a bank Ly its customer to be kept for a period
of time by said bank and for its use and for which a rate of interest
agreed upon by the parties is paid by the bank to the customer for
the use of the money.

In our opinion a savings department of a State bank or state bank
and trust company has been defined by statute and in order to es-
tablish a savings department the provisions of the statute herein be-
fore quoted must be complied with, otherwise the account is not a
savings account. From the facts stated by vou we are of the opinion
that the accounts referred to as time deposits by the (‘entral Trust
Company of San Antonio and other state banks similarly situated
are in fact ‘‘Time Deposits™ and are not savings accounts in contem-
plation of law, and that the practice indulged in hy said banks as
outlined by you is lawful and regular,

Yours truly, .
(Signed) 1. J. TOwNSEND,
Assistant Attorney General.

Op. No. 2168, Bk. 53, P. 592.

WAREHOGSE AND MARKETING CORPORATIONS

Corporations chartered under the provisions of Chapter 41, Acts of the
First Called Session of the Thirty-fifth Legislature, and generally known
as the Permanent Warehouse and Marketing Law, have authority to buy
and sell colton seed and other agricultural products, but can not buy and
sell merchandise, such as agricultural implements, groceries, etc.

Chapter 41, Acts First Called Session of the Thirty-fifth Legislature;
Sections 28 and 67 of Article 1121 of the Revised Civil Statutes.

AvusTiy, TExas, December 30th, 1919,
Hion. F. C. Weinert, Commissioner Markets and Warchouses, State
Office Building, Cily.
DEar Sir:—Your letter of December 9th addressed to the Attorney
General has been received. It reads as follows:

‘“The following question has been propounded to me by C. B. lMorrel,
Post City, Texas. Will you kindly answer thigs question, and oblige?

13—Att'y Gen’l
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“The question I desire answered is as follows:

“‘Can a warehouse and matketing, association, formed under the pro-
visions of H. B. 97, Acts of the First Called Session of the Thirty-fifth
Legislature, buy and sell cotton seed and other agricultural products, and
handle other merchandise, agricultural implements, groceries, etc;’”

A reply to this letter calls for a cons‘ruction of Chapter 41 of the
Flirst Called Session of the Thirty-fifth Legislature, and especially
Sections 21, 24 and 25 of said Chapter. These Sections state the pur-
poses and powers of corporations chartered under this Chapter, which
is known as the Permanent Warehouse law.

A portion of Section 21 reads as follows:

“Corporations chartered hereunder shall have the right to erect, pur-
chase or lease, and to operate warehouses, buildings, elevators, gins,
storage tanks, silos, and such other places of storage and security as may
be necessary for the storage, grading, weighing and classification of cotton,
and of farm pioducts, and for the purpose of preparing such products for
the market.”

The first paragraph of Section 24 reads:

“Corporations chartered hereunder shall have the right to act and do,
and perform, generally, all things which may be done and performed by
warehousemen.”

For the purpose of this opinion, it is unnecessary to quote further
from the provisions of this bill. Nowhere in the bill is authority di-
rectly given to corporations chartered under the provisions of the bill
to buy agricultural products, merchandise, or any other articles for
the purpose of re-sale.

If such authority is conferred upon corporations chartered here-
under, it must be by virtue of the first paragraph of Section 24, as
quoted above. In order to determine just what is meant by this pro-
vision of the bill, we must look to the statutes to ascertain just what
warehousemen may do. Of course, a private warehouseman, as an
individual and not as a corporation, can not only engage in the gen-
eral warehouse business but may buy and sell agricultural products,
engage in the mercantile, and do most any other kind of a general
business. Tt is evident the Legislature intended by the expression
quoted above that ecorporations chartered hereunder should have the
authority to do generally what a corporation could do when chartered
for warehouse purposes. We must, therefore, look to the general cor-
poration statutes to ascertain what those powers and authorities are.

Article 1121 of the Revised Civil Statutes enumerates the purposes
for which corporations may be created. Section 28 of that Article
reads as follows:

‘““The construction or purchase and maintenance of mills, gins, cotton
compresses, grain elevators, wharves, and public warehouses for the
storage of. products and commodities, and the purchase, sale and storage
of products and commodities by grain elevator and public warehouse
companies, and the loan of money by such elevator or public warehouse
companies.”

Section 67 of said Article reads:
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“To consiruct, purchase, maintain and operate warehouses at one or
mare places in the State fer the storage of products of the soil with
authority to issue negotiable receipts therefor. Any corporation organ-
ized under this subdivision shall, by provision of its charter, or by amend-
ment thereof, limit the amount of its capital stock that may be owned or
controlled directly or indirectly by one stockholder, and the number of
votes that may be cast at any stockholders’ meeting by one stockholder to
not exceed $1,000 of its capital stock.”

Here we have two sections of this Ar‘icle under which warehouse
corporations could be organized prior to the enactment of Chapter 41
of the First Called Scssion of the Thirty-fifth Legislature, which we
have under discussion. U'nder the provisions of Section 28, quoted
above, which is the broader of the two sections quoted, and by virtue
of which not only warehouse companies could be incorporated, but
those companies were expressly given the authority to purchase, sell
and store products. There is no such authority conferred upon cor-
porations chartered under the provisions of Section 67 of said :Article
1121,

We must presume that the Legislature in enacting the Permanent
Markets and Warehouse Law had in mind the existence of Section 28
of Article 1121, and that when they used the term ‘‘corporations char-
tered hereunder shall have the right to act and do and perform, gener-
ally, all things which may be done and performed by warehousemen,’’
that they intended to confer upon such corporation such authority as
such warehouse corporations had under the provisions of Section 28,
Article 1121, as quoted above.

The question then arises,—If public warehouses are authorized to
purchase, sell and store products and commodities, what products and
commodities did the Legislature intend that such companies could
purchase, sell and store? It is clear to our minds that the Legislature
only intended public warehouse companies to have the authority to
buy, sell and store such products and commodities as are usually
handled by grain elevator and public warehouse companies. It is
evident that the only products and commedities that are handled by
grain elevators are the various kinds of grains, agricultural products,
but what is meant by products and commodities that may be pur-
chased, sold and stored by public warehouse companies under the pro-
visions of Section 28 is not so easily determined. We must, therefore,
look for enlightenment along this line to the provisions of the Per-
manent Warehouse and Marketing law. The first section of this law
gives us the light. It reads as follows:

“The purpose of Lthis Act 1s to develop a systematic plan for marketing
farm and ranch products. To effect this purpose, the State will encourage
the organization of marketing warehouse corporations with policies in-
tended to aid producers of such farm and ranch products in securing the
highest market price for their products.”

The section cuoted above states fully and explicitly the sole purpose
for which the Permanent Warehouse and Marketing law was enacted.
It deals only with farm and ranch products and its purposes are stated
to secure for these products the highest market prices. It is, therefore,
made plain that the Legislature had in mind the creation of a system



196 REPORT OF ATTORNEY GENERAL.

of markets and warehouses whereby these ends could be obtained. It
never intended that a corporation created under its provisions should
have the authority to engage in the general mercantile business, or
buy and sell commodities or any other products, except such products
as come from the farm and ranch. _

It is the opinion of this Department, and you are so advised, that
corporations created under the provisions of the Permanent Ware-
house and Marketing law have the authority to buy and sell cotton
seed and other agricultural and ranch products, but cannot buy and
sell merchandise, such as agricultural implements, groceries, ete.

Yours very truly,
Bruce W. BRYANT,
Assistant Attorney General.

Op. No. 2148, Bk. 53, P. 411.

PuBLic MARKETS AND WAREHOQUSE LAW—INSURANCE—LIABILITY
oF WAREHOUSES—LosS By FIrE.

The liability of a warehouse company for loss by fire is that of a public
warehouseman. Warehouse companies, incorporated under the Perma-
nent Warehouse Law, are not required to carry insurance on products
stored with them, but are required to carry insurance on all warehouse
property.

It is optional with a customer of a warehouse, chartered under the
provisions of the Permanent Warehouse Law, as to whether he carries
insurance on his products stored in said warehouse.

‘Warehouses chartered under the provisions of the Permanent Ware-
house Law may carry blanket insurance covering all products stored with
them, charge the owner for same and have a lien on said products for the
amount of premium due thereon, provided the owner authorizes the same.

Owners of agricultural products stored with a warehouse company
chartered under the provisions of the Public Warehouse Law may have
same insured by the warehouse company or may have same insured by
someone else, or may not have same insured at all at their option.

(Chapter 41, First Called Session, Thirty-fifth Legislature.)

ATTORNEY GENERAL’S DEPARTMENT, November 25, 1919.
Hon. F. C. Weinert, Commassioner, Markets and Warehouse Dept.,
Austin, Texas.

DEeAr Sir:—Your letter of the 17th instant, addressed to the Attor-
ney General, has been received. It reads as follows:

“Wa desire your opinion on that part of Section 22 of the Markets and
Warchouse Law which reads as follows:

‘“ “The Commissioner shall require fire insurance by blanket policles or
individual policies, in some solvent insurance company chartered under the
lawse of the State of Texas, or having a permit to do business in the State,
to be carried by all public warehouses and all warehouse corporations
operating under this Act, and to require such other means and methods of
protection from fire and weather, or depreciation of warehouse property,
as the Commissioner may deem necessary in each case.

“First, will a construction of this language permit the customer to
carry his own insurance?

“If your answer is in the affirmative, then is it optional with the cus-
tomer as to whether he carries insurance or not?
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“In case it is optional and the customer prefers not to insure his pro-
duce, can the warehouseman limit his liability by writing across face of
receipt ‘At owner’s risk’ or words of like import?”

In reply to the same beg to advise that it is the opinion of this De-
partment that under the provisions of Section 22 of the Permanent
Markets and Warehouse Law companies chartered thereunder are not
required to carry insurance on products stored with them. A careful
reading of that part of Section 22, which refers to insurance, and is
quoted in your letter, convinces us that it was the intention of the
Legislature for the Commissioner of Markets and Warehouses to re-
quire all companies chartered under the provisions of this Act to carry
insurance only on warehouse property. We are led to this conclu-
sion by the last paragraph of that part of Section 22, quoted in your
letter, which is as follows:

“% % * and to require such other means and methods of protection
from fire and weather, or depreciation of warehouse property, as the com-
missioner may deem necessary in each case.”

This entire paragraph with reference to insurance when read in
the light of the concluding clause, quoted above, makes it plain that
it is only the property of the warehouse company that is made manda-
tory to be protected under the orders of the commissioner from loss
or damage by fire.

You then desire to know if a customer may carry his own insurance
and if he may, is it optional with him whether he carry any insurance
at all or not?

Section 33 of this law reads as follows:

“The liability of a corporation chartered and operating under this Act,
for warehouse purposes, shall be that of a public warehouseman, ang it
shall have the same rights as a public warehouseman, including a lien for
storage, insurance, and other warehouse charges, as well as for charges
for any service performed by it; and the corporation shall also have a lien
for all lawful claims for money advanced, interest, insurance, transporta-
tion, labor, weighing, coopering, and other charges and expenses in rela-
tion to such goods; and also. all reasonable charges and expenses for
notice and advertisement of sale of goods, where sale has been made in
satisfaction of the warehouseman’s lien.”

Section (J) of the Uniform Warehouse Receipts Act, Chapter 126,
Acts of the Thirty-sixth Legislature, reads as follows:

‘“When a negotiable receipt is issued under the terms of this Act for
cotton or other agricultural products stored in any warehouse operating
under the terms of this Act, it shall, in addition to the other conditions
mentioned herein, state the weight, grade, and condition of the same and
shall state plainly 1whcether such agricultural products are insured or not.”,

You are, therefore, advised that warehouse companies chartered
under the provisions of this Act are authorized to earry insurance on
all products stored with them, and may insure the products of any
customer upon his request to be insured, but that it is entirely op-
tional with the customer whether he has the warehouse company to
insure him under any blanket policy that it may carry or he may have
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the same insured by someone else or he may not have his products
insured at all but carry the same at his own risks.

The question then arises under your inquiry as to whether or not
the warehouseman may limit his liability by writing across the face
of the negotiable receipt he issues to his customer such words as ‘At
owner’s risk,’’ or words of like import.

Under the provisions of Section 33, quoted above, the liability of a
corporation chartered and operating under the provisions of this Act,
for warehouse purposes, is that of a public warehouseman. It has
been held in this State:

“A warehouseman is not an insurer of property stored with him, but is
only bound to use ordinary diligence or that care which prudent persons
usually take of their own property.”

““A warehouseman is liable only for failure to exercise ordinary care in
preserving goods.”

‘“Whether warehousemen are liable for losses by fire depends upon the
question of prudence, diligence and good faith.”

“A warehouseman is not liable for goods destroyed by fire unless it be
proved that the loss was occasioned by his negligence or neglect of his
agents, employes or servants.”

(Texas, etc., A. R. Co. vs. Wever, 3 App. Civ. Cases, Sec. 60; App. Civ.
Cases, Sec. 118; 31 Tex., 771.)

~We do not believe, and you are so advised, that warehouse com-
panies chartered under the provisions of this Act would be authorized
to write ‘“At owner’s risk’’ or other words of like import across the
face of warehouse receipts simply because the owner of the produects
did not see fit to have the warehouse company cover his products stored
with it by insurance by the warehouse company. Warehouse com-
panies operating under any of the provisions of the Public Ware-
house Laws of this State are required to issue uniform warehouse
receipts in accordance with Chapter 126, Acts of the Thirty-sixth
Legislature, and Section (J) of that Aect, as quoted above, makes it
mandatory upon a warehouse company to state whether such products
are insured or not. If not insured, then the status dand liability of the
warehouse company is fixed by the law, as set forth in Section 33 of
the Permanent .Warehouse Act, which makes the warehouse company
liability the same as that of a warehouseman, and the liability of a
warehouseman is quoted to you in extracts from the decisions above
referred to. You are, therefore, advised that it is the opinion of this
Department that it is not necessary for the warehouse company to
write anything on his receipt other than is required to be contained in
a receipt under the Uniform Warehouse Receipt Act. It would be
unlawful to write on said receipt the words ‘At owner’s risk’’ or
words of like import.

Yours very truly,
Bruce W. Bryanr,
Assistant Attorney General.
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INSURANCE—FEES rOR MARING DEPOsiTS OF SECURITIES—DEPOSITORY
Law—Damny DEpPoOSITS.

The fees collected by the Commissioner of Insurance and Banking for
certificates placed on registered policies are a special fund in the hands
of the Commissioner to be used by him primarily to defray the expense
incurred in the keeping of the securities. Any excess over the amount of
the necessary expense becomes the property of the State and must be de-
posited in the Treasury by the Commissioner.

The Commissioner should retain these fees and pay therefrom the ex-
penses authorized by the statute, and at intervals when a surplus is ascer-
tained to be on hand, he should deposit same in the Treasury.

These funds when they come into the hands of the Commissioner
constitute a special fund and should not be deposited in the Treasury on
the day they are received. It is only the surplus, if any, that belongs to
the State and should be deposited in the Treasury.

Article 4750, 4751, 4752 Revised Statutes of 1911,

Senate Bill No. 36 enacted by the Regular Session of the Thirty-sixth
Legislature.

AusTIN, TEXAS, April 8, 1919,
Hon. Geo. Warverley Briggs, Comnissioner of Insurance and Banking,
Capitol.

DEAr SirR:—

FOR ATTENTION HON. CHAS. V. JOHNSOX,
DEPUTY INSURANCE COMMISSIONER.

The Attorney General is in receipt of your letter, asking an opinion
from this Department upon your duties with reference to the handling
of certain fees collected by you for registering life insurance policies,
and whether or not it is your duty under the new Depository Law to
deposit these receipts in the Treasury daily.

" The receipts referred to by you arising under Articles 4750 to 4752,
both inclusive, of the Revised Statutes of 1911, providing in sub-
stance that any life insurance company organized under the laws of
this State may deposit with the Commissioner of Insurance and Bank-
ing for the common henefit of all the holders of its policies and an-
nuity bonds, certain securities equal to the legal reserve on all its
outstanding policies in force, which securities are held in trust by the
Commissioner for the purposes specified in these Articles. It is made
the duty of the Commissioner to place upon each policy or bond a
certificate to the effect that the policy is registered and that approved
securities equal in value to the legal reserve thereon are held in trust
by the Commissioner. For this service, the company issuing the policy
pays to the Commissioner a fee of twenty-five ($.25) cents for each
certificate placed on registered policies or annuity bonds.

The Commissioner of Insurance holds the securities so deposited
with him as is provided in the last paragraph of Article 4751 as fol-
lows:

“The securities deposited under this chapter by each company shall be
placed and kept by the Commissioner of Insurance and Banking of the
State in some secure safe-deposii, fireproof box or vaull in the city or
town in or near which the home office of the company ‘is located; and the
officers of the company shall have access to such securities for the pur-
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pose of detaching interest coupons, and crediting payment and exchang-
ing securities as above provided, under such reasonable rules and regu-
lations as the commissioner may establish.”

Article 4752, euthorizing the collection of these fees and providing
for their disposition, is as follows:

“Art. 4752. Fees for Making Deposits.—Every company making de-
posit under the provisions of this chapter shall pay to the Commissioner
of Insurance and Banking for each certificate placed on registered policies
or annuity bonds issued by the company, after the original or first deposit
is made hereunder, a fee of twenty-five cents; and the fee so received
shall be disposed of by said Commissioner as follows:

“1., The payment of the annual rent or hire of the safety deposit
fire-proof box above provided.

“2. Payment for the services of a competent and reliable representa-
tive of said Commissioner, to be appointed by him, who shall have direct
charge of the securities and safety box containing the same, and through
whom, and under whose supervision, the insurance company may have
access to its securities for the purposes above provided. ,The sum paid
such representative shall not exceed sixty dollars per annum for each
company.

“3. The balance of such fees shall pe paid to, or deposited with, the
State Treasurer to the credit of the general fund.”

From the above-quoted Article, it appears the Legislature has creat-
ed in the hands of the Commissioner a special fund for a special pur-
pose, that it is contemplated by the Legislature that this fund shall be
used to defray the expenses of this provision of the Insurance Law, or
that this provision shall be self-sustaining. It is true that any balance
of the fees over and above the amount necessary to defray the expenses
incurred by the operation of this provision shall be converted into the
Treasury and be placed to the credit of the general revenue, but it is
only such balance that becomes the property of the State.

This Article of the statute clearly contemplates the Commissioner
retaining these fees and dispensing the same under the terms of Article
4752. He, therefore, must of necessity convert the remittances into
cash, retain the same and discharge the obligations arising under the
act by payments from the fund in his hands. To this end, he would
be authorized to deposit these remittances in a bank of his choosing
to his credit as Commissioner of Insurance and Banking in a special
fund to be drawn upon only for the purposes of this provision of the
Insurance Law. A question very similar to the one under discussion
was passed upon by the Supreme Court of the State of Missouri in the
case of Ex parte Lucas 61 S. W., 218. The Legislature of that State
passed an act to establish a board of examiners and to regulate the oc-
cupation of barbers. The act provided that the board of examiners
should receive a compensation of three ($3.00) dollars a day and rail-
road and traveling expenses to be paid out of any moneys in the hands
of the treasurer of the board. It was asserted that this provision of
the act was in conflict with Section 43 Article 4 of the Missouri Consti-
tution, which provides that all money received by the State from any
source whatever shall go into the treasury of the State and not be
drawn out except pursuant to a regular appropriation made by law.
The court in dlsposmg of this contention said :

“The fourth contention is not well founded, for the simple reason that
Section 43, Art., 4, applies only to money prov1ded for and received by
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the State. The money authorized to be collected under this Act is not
state revenue, but is simply a provision to make the board of examiners
self-supporting.”

The purpose of the Missouri act in authorizing the board to collect
certain fees from applicants and to dispense same for the necessary
operations of the act was the identical purpose of the Texas liegisla-
ture in authorizing the Commissioner of Insurance and Banking to
collect fees in the case under discussion. It was not intended by the
Texas Legislature that these fees should become a part of the general
revenue of the State and be drawn from the Treasury only after
specific appropriation made by law, as is provided in Section 6, Article
8, of the Texas Constitution. The purpose here was to provide a fund
in the hands of the Commissioner of Insurance and Banking from
which to defray the expenses incurred under the express provision of
the act, and should any surplus arise, then such surplus, and only the
surplus, would belong to the State and be deposited with the Treasurer
by the Commissioner.

It is provided by Article 2428, Revised Civil Statutes 1911, as
amended by Senate Bill 36 (the new depository law), that:

“All officers of this State charged with the collection of, or who shall
come into the possession of State funds or other funds required to be kept
by the State Treasury, shall remit or pay such funds into the State Treas-
ury or the State depository designated by the State Treasurver as herein
provided daily as the same are collected.”

A heavy penalty is placed upon the officer failing to make deposits
.as above set out.

‘We have seen in the above discussion that the fees coming into the
hands of the Commissioner under the operations of this law are not
primarily State funds, and therefore do not come within the meaning
of the above-quoted provision of the Depository Act dealing with daily
deposits. It is only the balance of such funds, after the payment of
expenses, that becomes a State fund.

We, therefore, advise you that the law does not require you to make
a daily deposit of the fees paid to you under the law discussed in this
opinion. You should hold these fees and safely keep the same in such
manner as you may determine and dispense them for the expenses
arising by express direction of this law, and when you ascertain that
there is a balance in your hands over and above all expenses, you
should on that day deposit such balance with the Treasurer. When
you have done this, you will have discharged your duties under the
.act authorizing you to receive the fees, as well as under the new
Depository Law requiring daily deposits.

Yours very truly,
C. W. TaAYLOR,
Assistant Attorney General.
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OPINIONS ON STATE, COUNTY AND OTHER DEPOSITORIES.
Op. No. 2167, Bk. 53, P. 498.

Roap DhisrricTs

CouxNTty DEPOsITORIES—BONDS.

Proceeds from the sale of road district bonds must be placed in the
county depository.

Articles 632, 2443, 2444, Vernon's Sayles’ Civil Statutes, First Supple-
ment.

Avustin, Texas, December 19, 1919,

Hon. Earle P. Adamns, County Attorney, Crockett, Teras.
DEAR SirR:—Your letter of the 15th inst., addressed to the Attorney
General, has been received. It reads as follows:

A matter of vital importance to one or more of the road districts in this
county has been submitted to me for decision, and I am forced to write
you for an opinion on the question involved. The question is this: The
First National Bank of Crockett is the County Depository for Houston
County. Road District No 9 has voted bonds for One Hundred Thousand
Dollars to build public roads in that district. The town of Weldon is in
the center of that district, and has a bank therein. This bank desires the
proceeds of the bonds deposited in said bank for two purposes. First,
this bank agrees to pay four per cent. interest on the daily balance, such
interest to go to the benefit of the road district, and second, the deposit of
of this money in the bank will greatly aid the bank in assisting the
farmers next year. What this bank at Weldon proposes to-do is to ship
the bonds to the purchaser, drawing draft for the amount of the bonds,
and at the same time to deliver to the county treasurer of Houston
County, Texas, certificates of deposit payable in monthly installments,
running over a period of months while the roads are being constructed.
"The contention is made that this fund does not become a county fund,
which is required to be deposited with the Depository, until the payment
of each cne of these certificates of deposit, and that the Depository can-
not require the commissioners court, or the county treasurer, to deposit
the proceeds of the sale of these bonds with the County Depository under
these conditions. Of course, the bank at Weldon executes bond to secure
the payment of the certificates of deposit. Under these conditions is the
money required to be deposited with the County Depository? Will you
please answer immediately as the sale of the bonds is being held up on
this account?”

You desire to know if it would be legal for a bank other than the
county depository to sell the bonds of a road district, issue certificates
of deposit payable in monthly installments and pay interest thereon
and also give a bond to the district guaranteeing the performance of
such contract.

We desire to call your attention to the provisions of Article 632 as
amended by Chapter 203, Acts of the Thirty-fifth Legislature, which
in part read as follows:

“* * * gand such bonds, when so issued, shall continue in the cus-
tody of and under the control of the commissioners court of the county
in which they were issued, and shall be by said court sold to the highest
and best bidder, for cash, either in whole or in parcels, at not less than
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the par value, and the purchase money therefor shall be placed in the
county treasury of such county to the credit of the available road fund of
such county, or of such political sub:hv1s10n or defined district of such
county as the case may be * *

By the provisions of Article 2443a Vernon’s Sayles’ Civil Statutes,
First Supplement, Chapter I1 of the Acts of the Thirty-fifth Legisla-
ture, in part reads as follows:

“Whenever, after the creation of a county depository as this chapter
provided there shall accrue to the county or any subdivision thercof. any
funds or moneys from the sale of bonds or otherwise, the county commis-
sioners court of such county at its first meeting after such special fund
shall have come into the treasury, or depository of such county, or so
soon thereafter as may be practicable, may make written demand upon
the duly accredited and established depository of the county for a special
and additional bond as such depository in a sum equal to the whole
amount of such special fund, to be kept in force so long as such fund
remains in such depository. Provided that such extra or special bond may
be one and a new bond contempoxaneously substituted therefor as such
special fund may be reduced. * *

Article 2444 Vernon’s Sayles’ Civil S-atutes, First Supplement,
Chapter II of Acts of the Thirty-fifth Legislature, in part reads:

““As soon as said bond be filed and approved by the commissioners
court, and the State Comptroller of Public Accounts, an order shall be
made and entered upon the minutes of said court designating such bank-
ing corporation, association or individual banker as a depository of the
funds or said county until sixty days after the time fixed for the next
selection of a depository; and, thereupon, it shall be the duty of the
county treasurer of said county, immediately upon the making of such
order, to transfer to said depository all the funds belonging to said county,
as well as all funds belonging to any district or other municipal subdivi-
sion thereof not selecting its own depository, and immediately upon the
receipt of any money thereafter, to deposit the same with said depository
to the credit of said county, district or municipalities; and, for each and
every failure to make such deposits the county treasurer shall be liable
to said depository for ten per cent. upon the amount in an action against such
treasurer and the sureties on his official bond in any court of competent
jurisdiction in the county * * *”

By the provisions of Article 632, Revised Civil Statutes quoted
above, it is made plain that no one but the commissioners court is per-
mitted to have the custody and control of the bonds of a road district,
that the commissioners court shall retain the control and custody of
said bonds until the same are sold to the highest and best bidder for
cash. It is also made plain by the provisions of said Article that the
money when received from the sale of said bonds is to be placed in
the county treasury of the county to the credit of the available road
fund of the road distriet.

By the provisions of Article 2443a quoted above, it is made plain
that after the creation of a county depository that all funds or moneys
accruing to the county or any subdivision thereof from the sale of
bonds or otherwise, demand may be made of said depository for an
Edditional bond in a sum equal to the whole amount of such special

und.

By the provisions of Article 2444, quoted above, it is made manda-
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tory upon the county treasurer after receiving the proceeds from the
sale of said bonds to transfer the same to the county depository and
fixes the penalty for his failure to do so.

The provisions of these articles are plain and unequivocal. The
Legislature has provided an elaborate system of depositories and has
provided that all funds whether belonging to the county, a subdivision
thereof or any defined district regardless from what source obtained,
whether from the sale of bonds or otherwise, shall be deposited in the
depository either of the subdivision or district and in the event there
is no depository for the subdivision or district, then in the county de-
pository. The Legislature had in mind abuses of special funds in the
past and to realize the benefits to be accrued, had all funds of whatso-
ever kind deposited in the selected depository secured by adequate and
appropriate bond and drawing interest thereon and for these reasons
the above articles and others were made a part of the laws of this State.

The bank at Weldon proposes to take these bonds, sell them and
place the proceeds thereof in its vaults. The first question arises,—
Hlow is the bank at Weldon to get possession of these bonds in face of
the provisions of Article 632, heretofore quoted, which provide that
these bonds must remain in the hands of the commissioners’ court until
sold for cash? The answer is self-evident. It cannot be done. The
proposition of the bank at Weldon is in fact but a proposition to be-
come a depository for road district No. 9, of Crockett County. The
Legislature has not yet seen fit to authorize road districts to select
their own depositories. Until such a law is passed by the Legisla-
ture, road districts must deposit their funds in the county depository.

You are, therefore, advised that the proposition made by the bank
at Weldon cannot be entertained because of the provisions of the law
as quoted to you above.

Yours very truly,
Bruce W. BRYANT,
Assistant Attorney General.

Op. No. 2026, Bk. 52, P. 311.

CounTy FINANCES—CONTRACT OF COUNTY DEPOSITORY.

The county depository is only entitled to retain the county deposits
sixty days from the day the commissioners court convenes at the February
term thereof, next following each general election.

Articles 2440 2443, 2444, Vernon’s Sayles’ Civil Statutes, 1918 Supple-
ment.

AvustiN, TExAs, April 8, 1919,
Hon. I. J. Curtsinger, County Attorney, San Angelo, Texas.
Dear Sir:—I have your recent letter, addressed to the Attorney
General, submitting the following question from the county judge of
your county:

“The Commissioners Court of Tom Green County alvertised for bids to
be submitted at the February Term of the Commissioners Court by banks
to act as the county depository. At the February term of the court there
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were two bids submitted, but the Commissioners Court declined to con-
sider the bids and ordered re-advertisement, tenders to be submitted at
the March term of the court. At the March term of the court, the First
National Bank of San Angelo, being the highest bidder, was declared the
depository for Tom Green County. The Central National Bank, then the
existing depository, declined to transfer the funds, claiming sixty days in
which to make the transfer under the terms of the law,

“Does the sixty days allowed this depository bank under the law in.
which to turn ovcer the funds to the newly designated depository datc from,
the March term of the Commissioners Court or from the February term of
the Court? Should this sixty days grace, in this instance, date from the
March term then the former depository, although designated for a period
of two years, will in reality have been the depository for two years and
three months; in this event the newly designated depository will
only become active as such depository from a date in May,
1919, and under the terms of the law, calling for the letting of
the funds at the February term of the Commissioners Court, then the
newly selected depository will only have served as depository for twenty-
one months.

“As the First National Bank of San Angelo was designated at the
March Term of the Commissioners Court of Tom Green County as the
depository for the next ensuing two years, I will greatly appreciate it if
you will refer this matter to the attention of the Attorney General’s
office and obtain his ruling as to when the First National Bank of San
Angelo is entitled to act as depository for Tom Green County.”

Article 2440, Vernon’s Sayles’ Civil Statutes, 1916 Supp., provides
that the commissioners’ court of each county in this State is authorized
and required at the Fehruary term thereof next following each general
election to receive proposals from banking corporations, associations
or individual bankers of such county that may desire to be selected as
a depository of the funds of such county, ete.

Article 2443 provides that within five days after the selection of the
county depository it shall be the duty of the banking corporation, as-
sociation or individual so selected to execute a bond or bonds payable
to the county judge and his successors in office, ete.

Article 2444 provides that as soon as said bond be given and ap-
proved by the commissioners’ court and the State Comptroller of Pub-
lic Accounts, an order shall be made and entered upon the minutes
of said court, designating such banking corporation, association or in-
dividual banker AS A DEPOSITORY OF THE FUXNDS OF SAID
COUNTY UNTIL SIXTY DAYS AFTER THE TIME FIXED FOR
THE NEXT SELECTION OF A DEPOSITORY.

This Department on January 30, 1909, in answering an inquiry
similar to yours by First Assistant Attorney General W. E. Hawkins,
who is now Associate Justice of the Texas Supreme Court, in con-
clusion said:

“1 am of the opinion * * * that your bank, as the existing county
depository, will be entitled to retain the county deposits until sixty days
after the time fixed by law for the next election for a county depository.”

You are therefore advised that when the Central National Bank of
San Angelo was selected as a county depository for Tom Green County
in February 1917, it became the depository for a period of time ending
sixty days after the term of the commissioners’ court of February
1919, the time to be computed from the day the commissioners’ court
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convenes at its February term 1919. For the sake of illustration we
will assume that your commissioners’ court convened February 10,
1919. Sixty days from that date the contract of the Central National
Bank of San Angelo as county depository for Tom Green County will
end and it will be the duty of that bank to transfer all funds belong-
ing to the county to the First National Bank of San Angelo, that being
the bank selccted as the new county depository.

The fact that the First National Bank was not selected until the
March term of the commissioners’ court can make no difference, for
the statute provides that the bank selected shall be the depository of
the funds of said county until sixty days after the time fixed for the
next selection of a depository, and the time is fixed by statute to be
the February Term, next following each general election.

Therefore, the contract of the Central National Bank must end sixty
days after the day the commissioners’ court convened in February,
1919,

Yours very truly,
E. F. SuIrH,
Assistant Attorney General.

Op. No. 2016, Bk. 52, P. 197.

County DEPOSITORY—CoUNTY COMMISSIONERS—LIQUIDATED DAMAGES
—FINES AND FORFEITURES—GOVERNOR.

Vernon’s Sayles’ Revised Statutes, 1918 Supplement, Article 2441;

Constitution, Article 4, Section 11;

Vernon's Criminal Procedure, Articles 1051-1052;

(1) A deposit of a certified check with a bid to become county deposi-
tory is ir the nature of liquidated damages and no portion of same can be
refunded by the county commissioners in case the applicant fails to qualify.

(2) Such deposit does not come within the category of fines and
foifeitures and therefore same can not be remitted by the Governor.

AvusTin, TExAas, March 25, 1919,
To His Erccllency, Governor W. P. Hobby, Capitol.

Sir:—We have yours with reference to the letter of Hbnorable A.
Wildenthal, County Judge of Dimmit County, Texas. In this letter
Judee Wildenthal states the county commissioners of Dimmit County
advertised for bids for a county depository; that the Asherton State
Bank was selected and deposited a check for two hundred fifty ($250.-
00) dollars; that the bank selected failed to qualify as provided by
law; that the commissioners are inclined to deduct actual expenses
caused the county thereby and refund the balance to the bank and
that they contrue this deposit as coming under the category of fines
and forfeitures, and ask your approval as Governor of a remission
of same.

Article 2441 Vernon’s Sayles’ Revised Statutes, 1918 Supplement,
in setting forth the procedure in making bids to act as county deposi-
tories uses, among others, the following words:

“Said bid shall be accompanied by a certified check for not less than
one-half of one per cent. of the county revenue of the preceding year as
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a guarantee of the good faith on the part of the bidder, and that if his
bid should be accepted he will enter into the bond hereinafter provided;
and upon the failure of the banking corporation, association or individual
banker in such county that may be selected as such depository to give the
bond 1equired by law, the amount of such certified check shall go to the
county as liquidated damages and the county judge shall re-advertise for
bids.”

Act Feb. 12, 1917, Chapter IV, Section 11.

Whatever the intentions of the Asherton State Bank or of the
County Commissioners or of Dimmit County are, such intentions are
governed and controlled by the Statute which directed and author-
ized the taking of certified checks, and that Statute plainly sets out in
such language that its meaning can not be misunderstood that such
certified check shall vo to the eounty as liquidated damages in case the
successful bidder fail to qualify as the county depository. No kind-
liness of feeling or good fellowship on the part of the parties can vary
this statute. Therefore, said certified check should be deposited in the
County Treasury by the Conmmissioners.

The Governor's right to remit forfeitures of any character is con-
fined both by the Constitution and the statutes of the State to erim-
inal matters. Article 4, Section 11, of the Constitution, reads in part
as follows:

“In all criminal cases, except treason and impeachment, he shall have
power, after conviction, to grant reprieves, commutations of punishment
and pardons, and under such rules as the Legislature may prescribe, he
shall have power to remit fines and forfeitures.”

Articles 1051-1052, Vernon'’s Sayles’ Criminal Procedure, 1916,
roads as follows:

“Art. 1051. In all criminal acts, except treason and impeachment, the
Governor shall have power, after conviction, to remit fines, grant reprieves,
commutations of punishment and pardons.”

“Article 1052.—The Governor shall have power to 1emit forfeitures of
recognizances and bail bonds.”

It is clear from these that the power of the Governor to remit fines
and forfeitures relates only to criminal cases. The matter of the de-
posit of a certified check by an applicant for county depository is in
no way ecriminal. It is purely civil and is fixed by statute as stipu-
lated liquidated damages and cannot be remitted by the Governor nor
by the county commissioners, either in whole or in part.

Yours very truly,
JoHN MAXWELL,
Assistant Attorney General.

Op. No. 2066, Bk. 52, P. 574.

DEepPosITORIES—DAILY DEPOSITS—INTEREST
oN StATE Funbs.

The county tax colleclor is required to make daily deposits with the
county depository of ali funds collected by him for the State.
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The county depository is liable to the State for interest at the contract
rate upon all State funds from the date such funds are deposited until the
date the same are paid over to the Treasury by the county tax collector.

Article 7618, R. S. 1911;

Chapter 11, Acts Regular Session Thirty-fifth Legislature;

S. B. No. 36, enacted by the Regular Session of the Thirty-sixth Legis-
lature.

AvustiN, Texas, May 13, 1919,
Hon. Jno. W. Baker, State Treasurer, Building.

DEar Sir:—In your communication addressed to the Attorney Gen-
eral, you enclose correspondence passing between you and Honorable
H. B Terrell, Comptroller, J. A. Bitter, Tax Collector of Bexar
County, and J. 0. Terrell, President of Central Trust Company of San
Antonio, the depository of Bexar County, and upon such correspond-
ence you desire an opinion from the Attorney General upon the duty
of the tax collector to deposit with the county depository daily funds
coming into his hands belonging to the State; and further, whether
or not the depository is liable to the State for interest on State funds
remaining in its hands from the date of deposit until the same is paid
over to the Treasurer by the Collector.

By Senate Bill No. 36, enacted by the Regular Session of the Thirty-
sixth Legislature, the same being an amendment to the State Deposi-
tory Law, all ofﬁcers of this State are required to make daily deposits
in the Treasury of all funds belonging to the State coming into their
hands. This is the general scheme and purpose of the bill. However,
amended Article 2428 contains the following provision:

“Provided that such ofticers as ara required by law to remit to some
other officer or department shall instead of remitting to the State Treasury
remit as is required by law withi nthe time herein fixed for making remit-
tances to the State Treasurer.”

The meaning of the above quoted provision is that where under
some other law officers of this State are required to remit to some
officer other than the State Treasurer, then the amended State De-
pository Law requires such remittances to be made daily as is the case
where officers remit direct to the State Treasurer.

By Chapter 11, Acts of the Regular Session of the Thirty-fifth Leg-
islature, certain articles of the statute relating to county depositories
were amended, and among those so amended was Article 2444 Revised
Statutes of 1911. This Article, after providing for the approval of
the depository bond by the commissioners’ court and State Comptrol-
ler of Public Accounts, contains the following:

“And thereupon, it shall also be the duty of the tax collector of such
county to deposit all taxes collected by him, or under his authority, for
the State and such county and its various districts and other municipal
subdivisions, in such depository or depositories, as soon as coliected, pend-
ing the preparation of his report of such collections and settlement there-
on, which shall bear interest on daily balances at the same rate as such
depository or devositories have undertaken to pay for the use of county
funds, and the interest accruing thercon shall be apportioned by the tax
collector to the various funds earning the same. The bond of such county
depository or depositories shall stand as security for all such funds. If
the tax collector of such county shall fail or refuse to deposit tax money
collected as herein required, he shall be liable to such depository or de-
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positories for ten per cent. upon the amount not so deposited and shall in
addition be liable to the State and county and its various districts and
other municipal subdivisions for all sums which would have been earned
had this provision been complied with, which interest may be recovered
in a suit by the State.”

It will thus be seen that the Liegislature has expressly provided
that the tax collector shall deposit all State funds in the county
depository, and that the funds so deposited shall bear interest on
daily balances at the same rate as such depository has undertaken to
pay for the use of county funds, and the interest accruing thereon
shall be apportioned to the fund earning the same. It will be
noted that this Article places a heavy penalty upon the collector for
failing to make such deposits.

The State funds thus placed with the county depository by the
tax collector remain with the depository until paid over to the
Treasurer at the end of the month, as is provided in Article 7618
Revised Statutes 1911. This Article provides for the filing at the
end of each month a report with the Comptroller of Public Accounts,
and provides further, that the collector of taxes shall pay over to
the State Treasurer all moneys collected by him for the State durmg
said month, except those amounts he is allowed by law to pay in his
county, as well as the commissions on amounts collected.

1t, thelefore appears that it is expressly provided by law that
the county depocltorv is liable to the State for interest on the daily
balances of the tax collector of the funds belonging to the State.

From the language contained in Senate Bill No. 36, enacted by
the Thirty-sixth Legislature, it further appecars that county tax
collectors are not required to make daily remittances to the Treas-
urer, but they are expressly authorized and required to make daily
remittances to the officer to whom they are by law required to
remit, which, in this case, is the county depository.

Xou are advised, therefoxe that tax collectors should make daily
remittances to the county depomtory of their respective counties
and are not required to make daily remittances to you.

Yours very truly,
C. W. TAYLOR,
Assistant Attorney General.

Op. No. 2121, Bk. 53, P. 286.
DEPOSITORY—PENALTY FOR FAILURE TO QUALIFY.

A bank selected as a State Depository, failing to qualify within thirty
days after being notified of its selection, is subject to the penalty provided
for in Article 2424 as amended by Senate Bill No. 36 of the Regular
Session of the Thirty-sixth Legislature, and the State Depository Board
has no authority to waive such penalty.

14—-Att’y Gen'l
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AvusTtin, TExAs, July 23rd, 1919.
Hon. John W. Baker, Secrelary, State Depository Board, Capitol.

DEAr Sie: The Attorney General has your favor of the 21st instant
from which i tappears that two banks selected as State depositories
have failed to qualify as such, although they were notified of their
selection, and you desire advice as to whether or not such banks are
liable for the penalty prescribed for a failure to qualify.

In reply thereto, we beg to advise, that under Article 2423 as
amended by, Senate Bill No. 36, enacted by the Regular Session of
the Thirty-sixth Legislature, a bank is required to qualify as a de-
pository within thirty days after notification of its selection. Article
2424, as amended by the same act, is in the following language:

“In case any bank that has submitted a bid for keeping State funds
shall fail to qualify within thirty days after being notified to do so, it
shall forfeit to the State, as liquidated damages, the difference between the
interest rate offered and the lowest rate of interest the State is compelled to
receive on its funds, under the provision of this chapter for six months,
on the maximum amoant that said bank proposed to keep, provided that

no bank shall be compelled to qualify or be subject to any penalty that
was not notified to qualify within four months after the bid was opened.”

It will thus be seen that a failure on a part of any bank to qualify
within thirty days subjects such bank to a penalty amounting to the
difference between the interest rate offered by the bank and the
lowest rate of interest the State is compelled to receive calculated
upon the amount of funds bid for by the bank.

You are advised that the State Depository Board has no authority
to waive this penalty. Neither has any officer of the State such au-
thority.

Section 55, Article 3 of the Constitution of this State provides
as follows: .

“The Legislature shall have no power to release or extinguish, or to
authorize the releasing or extinguishing, in whole or in part, the in-

debtedness, liability or obligation of any incorporation or individual, to
this State, or to any county or other municipal corporation therein.”

In the instant case the Legislature has not undertaken to release
this debt, which is reduced by the statute to liquidate damages,
neither has it in the State Depository Act, nor in any other act,
authorized its release or extinguishment by your board. It there-
fore appears that no attempt has been made to release this debt
and that no power rests in the Legislature to release it or to au-
thorize its release.

You are therefor® advised that is would be the duty of the Board
to demand payment of the liquidated damages from each of the
banks as is set out in Article 2424 hereinabove quoted.

Yours very truly,
C. W. TAYLOR,
Assistant Attorney General.
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Op. No. 2030, Bk. 52, P. 234.

STATE DEPOSITORY BOARD—GENERAL CONSTRUCTION OF THE ACT.

I. (a) Senate Bill No. 36 of the Thirty-sixth Legislature creates a
State Depository Board and provides for the selection by it of a sufficient
number of State denositories to take care of all the funds of the State.

(b) This Act supersedes all’former laws and parts of laws in conflict
with it.

11. (a)  The eighteen depositories selected in February, 1919, under
the existing law in existence dt that time, will continue to act as such until
the first day of March, 1921,

(b) This opinion holds that Senate Bill No. 36 does not in any way
abrogate the contracts with these depositories.

IV. (a) The board should at once solicit bids from State and National
banks in the State to act as depositories in addition to the eighteen de-
positories selected under the old law for the reason that it appears there
are now $8,000,000.00 in the Treasury over and above the amount that
may be taken by the eighteen depositories under their contracts.

(b) These new depositories are selected as additional ones under the
authority granted in the Act to select additional depositories when the
banks being used are not sufficient to handle all of the funds of the State.

(¢) The Depository’ Board has authority to continue the investment
of these excess funds in United States Treasury certificates until such
time as the additional depositories may be selected and qualified.

(d) All banks bidding shall be listed in the ovder of the amount of
the rate of interest bid, the highest rate to be listed first, the next highest
rate second, and so on until the lowest rate is reached.

(e) The Board shall select from this list a sufficient number of banks
to handle the funds on hand.

(f) In event still cther banks are necessary, then the Board may
select a number of banks from this list necessary to handle the additional
funds.

(g) No bank shall be compelled to qualify or be subject to any penalty
that was not notified to qualify within four months after its bid was
opened,

(k) In bidding, a bank must state the maximum amount of State funds
which it will take, not to be less than $10,000.00.

(i) No bank may retain on deposit more than its paid-up capital stock
and permanent surplus, and they are required to remit to the State Treas-
urer all funds in excess of that amount.

V. (a) The State funds in depositories are secured in either of two
ways: (1) By the deposit with the Treasury of certain bonds in an
amount one-fifth greater than the maximum of State funds proposed to be
kept by the bank, or (2) A bond signed by some surety company author-
ized to do business in Texas in an amount not less than double the amount
of State funds to be deposited in the bank.

(b) It is made the duty of the Board from time to time to inspect the
securities in the hands of the Treasurer, and to see that the same are
actually kept in the vault.

(¢) The Board is given authority to require additional securities satis-
factory to them.

VI. (a) Should any bank fail to qualify within thirty days after notice
of its selection, it shall forfeit to the State as liquidated damages the
difference between the rate of interest offered by it and the lowest rate of
interest the State is compelled to receive for six months on the minimum
amount said bank proposes to keep.

(b) This law does not require the deposit of any amount with the bid,
and therefore, to collect this penalty would require a suit in a court of
competent jurisdiction.

VII. (a) The State Treasurer is required to keep the funds of the State
in the bank or banks in the order of interest offered to the end that the
State shall at all times receive the highest rate upon the funds on hand.

(b)) Depositories selected at the beginning of a biennium shall have
preference over depositories subsequently selected.

(c) Banks paying the same rate of interest are to be placed in one
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class, and a fair and equal balance of money kept on deposit with them in
proportion to the mount they are entitled to receive.

(d) Should the State Treasurer fail to deposit funds in accordance with
this law, he is liable to the State in five per cent, per month on funds he
fails to deposit.

VIII. (a) The Board should express]y provide by an order entered upon
its minutes the Treasurer may retain in the State Treasury sufficient funds
to meet current demands.

IX. (a) The Treasurer shall issue receipts for all securities deposited
with him by the depositories.

(b) The State Treasurer is authorized to convert the securities into
money and disburse the same as other funds are disbursed in event a bank
fails to pay deposits or any part thereof on the check of the Treasurer.

(¢) This summary proceeding is inoperative and to subject these
securities to the payment of any shortage or penalty would require a suit
in a court of competent jurisdiction.

X. (a) All depositories are required to pay to the State Treasurer at
the end of each month the interest on the average daily balances for the
month,

(b) This Act provides that all intcrest paid by depositories shall be-
come a part of the general revenue. This provision is ineffective to divert
the interest on the school fund and the prison funds, as well as all other
special funds arising from taxation for a specific purpose and the interest
arising therefrom should be credited to the particular fund from which it
arose.

(e¢) Any special fund in the Treasury, however, that is not created by
taxation for a specific purpose may be controlled by the Legislature, and
the interest arising from such fund to be placed in the general revenue
under this bill.

(d) The interest on the prison funds should go to the general revenue
under this bill, as is used for an illustration in this opinion.

XI. (a) All officers of State coming into possession of State funds or
other funds required to be kept in the State Treasury shall pay such funds
into the Treasury or designated depository daily as same are collected, and
any officer failing to so deposit such funds shall forfeit to the State five
per cent. per month on the amount withheld to be collected in a suit by
the Attorney General in a court of competent jurisdiction.

(b) In case an official is required Lo remit to some other official or de-
partment, he shall remit on the day such funds are received.

X11. (a) The State Depository Board may designate certain selected
depositories as receiving depositories and authorize officers or other per-
sons who come into possession of funds belonging to the State to deposit
such funds in such depositories as are most convenient for the Treasurer,

(b) Whether or not receiving depositories are selected is a matter that
rests in the discretion of the Board, and unless such depositories are
selected all remiitances must be made to the State Treasurer.

(¢) Remittances to the Treasury or receiving depository are required
by this law to be in the form of: (1) cash, (2) registered letter, (3) post-
office money order, (4) express money order on a company authorized to
do business in Texas, (5) bank draft on a State or National bank author-
ized to do business in Texas, and no other form of remittance shall be
accepted.

(d) The liability of any persor making a remittance shall not cease
until the money is actually received in due course of business, which
means not until any draft or other item is collected.

XIII. (a) When the funds are deposited in a depository, such depos-
itory shall deliver triplicate receipts therefor, one of which the depository
shall preserve, and the others he shall forward to the Treasurer and
Comptroller respectively.

(b) In event a receiving depository shall have on hand funds in excess
of the amount awarded under this Act, such excess shall draw interest,
but on the first day of each month and oftener, if requested by the Treas-
urer, the depository shall remit all State funds in excess of the amount it
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is entitled to keep and a failure to so 1emit shall forfeit the right of the
Depository Act.

(¢) When a receiving depository has on hand funds in excess of the
amount it is authorized to keep, there is no security therefor, the Board
should keep constantly in touch with these institutions.

XIV. (a) There are two methods provided in this Act for the clearing
of items in the Treasury; the first is, all State depositories are required to
collect without cost to the State all checks, drafts and demands for money,
and on demand of the Treasurer issue to him free of charge a draft or
exchange on a reserve bank, The next method js for the State Depository
Board to adverlise for bids from all State and National banks with capital
stcek of not less than $50,000.00 for clearing and safekeeping of State
funds and award a contract to the bank offering the highest rate of in-
terest, not less than two per cent. on daily balances.

(b) There was no provision in the old law requiring State depositories
to clear these items, and consequently the eighteen banks selected under
that law and now acting cannot be required to do so, but banks selected
under this Act can be required to cleay these items.

(¢) These two methods are exllusive and preclude the right of the
Treasurer becoming a member of the Austin Clearing House or clearing
the items in any other manner, except during the interim befare deposito-
ries can be selected as is set out hereafter.

(d) The Treasurer shall give a depository ten days’ notice of the in-
tention to draw more than one-fifth of the amount the depository is enti-
tled to keep, but this provision does not apply to deposits made during the
next preceding thirty days.

(e) The Board would have authority to authorize the Treasurer to
clear all items coming into his hands through the Austin Clearing House,
or in some other manner for the time intervening between the taking
effect of the Act and such time as clearing depositories may be selected
under its terms.

XV. The Depository Board is authorized to adopt rules and regula-
tions for the establishment and conduct of State depositories not incon-
sistent with the provisions of the Act.

XVI. (a) The provision requiring all officers to deposit daily all State
funds coming into their hands means that such officers must deposit daily
the funds coming into their hands and actually belonging to the State.

(b) The officials are not required to deposit daily funds remitted to
them in excess of the amount ascertained to be due.

(¢) Any excess remittances may be returned to the senders in such
manner as the official seeg fit.

(d) This Act does not require all officers to handle all business the day
it is received. Should a department not be able to handle the business
received during the day, then they are not required to make a deposit of
the funds transmitted with the remittance until the exact amount due the
State has been ascertained by them.

XVII. When a bank has been notified to qualify as a depository, it
shall within thirty days file with the Treasurer certain bonds or vendor’s
lien or mortgage lien notes secured by a first lien on real estate, and such
notes shall be accompanied by abstract of title to the land and an opinion
of a reputable attorney, and the Board shall make investigation in regard
to the value of the land and require a deposit sufficient to cover the ex-
pense of the investigation.

AvustiN, TEXAs, April 2, 1919,
State Depository Board, Capilol.

GENTLEMEN :—You have verbally requested this Department to give
you an opinion upon the legal effect of Senate Bill No. 36 enacted by
the Thirty-sixth Legislature, and also to advise the Board as to its
duties under the Act. This bill by its terms amends Chapter 1, Title
44 of the Revised Statutes of 1911, which Chapter deals with State
depositories. The Act was signed by the Governor on March 31, 1919,
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filed in the office of Secretary of State at 10:25 a. m, April 1st, and
went into immediate effect by reason of the emergency clause and the
necessary vote of both Houses of the Legislature as shown by the cer-
tificates of the Clerk of the House and Secretary of the Senate.

L

The Act in question expressly amends Chapter 1 of Title 44 of the
Revised Statutes of the State of Texas 1911, embracing Articles 2417
to 2439 both inclusive and all amendments thereto. Section 2 of the
Act expressly repeals all laws and parts of laws in conflict with or
not consistent with the Act. The present bill, therefore, supersedes
the former laws governing and regulating State depositories, and it
is now the only law regulating and governing the same.

II.

The first question that presents itself in a consideration of this
measure is the status of the eighteen depositories sclected in February,
1919, under the prior law for a term of two years next after March 1st,
1919, and it is necessary before proceeding with a discussion of the
Act of the Thirty-sixth Iiegislature to determine whether or not these
depositories are to continue to act, and if so, the effect of the new
law upon the contracts entered into with these several banking in-
stitutions.

Nowhere, in the Act under discussion, does the Legislature expressly
abrogate the contract with these eighteen banks, nor authorize a breach
thereof on the part of the Board or the Treasurer. If such was the
intention of the Legislature, then the same must be arrived at by a
construction of the Act to the effect that having adopted a new system
of laws governing the creation of and the regulation of depositories,
the same being amendatory of the old law, thereby an abrogation of
the present contract will be authorized.

It will be noted that amended Article 2418 provides it shall be the
duty of the State Treasurer, between the first and fifth day of Janu-
ary, next, after each general election, to mail notices and to put in
operation the machinery for the selection of depositories for a term
of two years, beginning March 1st, next succeeding. This law having
been enacted and signed by the Governor subsequent to the first day
of March and subsequent to the first and fifth day of January, next suc-
ceeding the general election, it is apparent that depositories can not
originally be selected in accordance with the language here referred to
until the lapse of almost two years. We do not feel warranted in plac-
ing a construction on this Act that would deprive the State of the in-
terest on its funds for two years. It might be that the Depository
Board would at this time be authorized to let contracts under this Act
for the unexpired portion of two years which ends March 1st, 1921, but
under our interpretation of the Act, as it appears hereafter, it is un-
necessary to determine this question. Our view of this Aect is that it
was the intention of the Legislature to permit the eighteen deposi-
tories selected to act for their full term ending March 1, 1921; and
that depositories to take the excess over the aggregate amount that the
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original eighteen are authorized to receive may be selected under the
Act as is hereinafter fully set out.

Iv.

A question which demands immediate solution by your Board is
whether or not under this bill you are required to immediately solicit
bids for the safekeeping of State funds that may be on hand in ex-
cess of the amount for which there are outstanding contracts with the
eighteen depositories operating under the old law. The maximum
amount that may be in the hands of these eighteen depositories is
$50,000:00 each, or in the aggregate $900,000.00. I am informed that
the Treasurer now has on hand approximately $8,000,000.00 in excess
of the amount with the depositories, practically all of which is in-
vested in United States Treasury Certificates maturing on or about
August — 1919.

Amended Article 2418 makes it the duty of the State Treasurer
between the first and fifth day of January next after each general
election to mail to each State and National bank doing business in
this State a circular letter soliciting bids for keeping State funds for
a term of two years next after the succéeding March 1st. The fact
that this bill was passed as an emergency measure and went into im-
mediate effect discloses the intention on the part of the Legislature to
enact a measure that would immediately make available to the State
the interest arising from daily balances of all moneys in the hands of
the Treasurer. With this provision in the bill, it cannot be contended
that the Legislature intended that operation under the Act should be
deferred until January next succeeding the general election held in
1920, or until January 1921, and that the depositories selected under
the Act should not come into existence until March 1st, 1921, and
thereby lose to the State interest on all funds in the hands of the
Treasurer other than the $900,000.00 above mentioned for practically
two years.

As has been seen ahove, the Legislature has not abrogated the con-
tracts with the existing depositories. We, therefore, construe this Act
to mean that the T.egislature intended to and did recognize the right
of the eighteen existing depositories, and that they should be con-
sidered as ‘‘the banks being used as State depositories’’ within the
meaning of Amended Article 2421, which provides in substance that
in case the banks being used as State depositories in this Chapter are
not sufficient to handle all of the funds of the State, the Board may
cause the State Treasurer to send out a circular letter requesting bids
for the State funds, as is provided for in other amended articles for
original bids.

It is appropriate to here call your attention to a provision found in
amended Article 2432 as follows: ‘‘The State Depository Board is
hereby authorized and empowered whenever there are excess funds in
the State Treasury, for which there is no immediate use, to subscribe
for such amounts of United States Treasury Certificates of indebted-
ness as their judgment may dictate and the interest earned thereon
shall become a part of the general revenue fund.”” The authority
thus conferred is in addition to that contained in Chapter 3, Aects
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Fourth Called Session Thirty-fifth Legislature, which became a law
March 1st, 1918, and under which the $8,000,000.00 above referred
to is invested in Treasury Certificates. The former Act provided that
the authority should exist only during the continuance of a state of
war between the Governments of the United States and Germany, and
it would seem from the terms of this Act that should a treaty of peace
be signed between these two Governments ending the present war that
the authority under that Act would cease. The language contained
in the present Act, however, would warrant the Board in failing to
exercise its option to cash these certificates until such time as it would
require to solicit bids and award contracts for additional depositories
under this Act. ’

From what has been said above, it follows that the existing deposi-
tories coming within the meaning of ‘‘banks being used as State de-
positories’’ would be eliminated from those banks in this State having
the right to bid for the keeping of the excess funds. Our construe-
tion of this Act recognizes them as existing depositories under the old
law with their rights fixed thereunder, and no violence is done them
in such a construction. You are, therefore, advised that it will be
your duty to solicit bids from each State and National bank doing
business 1n this State for the safekeeping of the excess funds for the
unexpired term ending March 1st, 1921, upon the terms and con-
ditions set out in the Act for the solicitation of bids in January next
after each general election. In the circular letter sent out by the
Treasurer, he will be required to give the date when bids must be in
his hands, which shall not be less than thirty days from the date of
mailing such letter, and in such letter he shall state the date upon
which he shall receive and open such bids. '

Under the provisions of Article 2421, it will be the duty of the State
Treasurer to make a list in tripliéate of all the banks bidding in the
order of the rate of interest offered; that is, the bank offering the
highest rate of interest shall be listed first, the one offering the
next highest rate next, and so on until all banks -are listed, as is pro-
vided by Article 2420 for original depositories. After these lists have
been made up, the Board shall select from the list the number of
banks offering the highest rate of interest that will in the judgment
of the Board be necessary to keep the excess funds of the State and
notify them to qualify under the law. See Article 2422. It is pro-
vided in this last mentioned Article that the Board has the power to
select another list of banks next in order on such list in event that
more depositories are required, or in its discretion the Board may ad-
vertise for bids as provided for in Article 2421. In this connection,
however, I call your attention to the limitation contained in Article
2424, to the effect that no bank shall be compelled to qualify or be
subject to any penalty that was not notified to qualify within four
months after the bid was opened. Therefore, unless the necessity for
additional banks should arise within four months after the bids are
open, you would be required to advertise for additional bids under
the last clause of Article 2422,

Article 2419 requires each bank in its bid to state the amount of its
paid-up capital stock, the maximum of State funds, to be not less than
$10,000.00, it will accept, the rate of interest it will pay on daily bal-
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ances, and that such bid shall contain the provision that the books and
accounts of such banks shall be open at all times to the inspection of
the Board, ete. The maximum amount of State funds that any bhank
may receive is limited by the provisions of Article 2425. Article
2425 provides that no depository shall be entitled to keep on deposit
more than its paid-up capital stock and permanent surplus. Article
2430 requires all banks to remit to the State Treasurer all State funds
in excess of the amount it is entitled to keep.

V.

Article 2423 sets out the security that must be given by the deposi-
tory, which shall consist of certain bonds in an amount one-fifth greater
than the maximum amount of State funds said banks propose to keep,
or in lieu thereof the bank shall execute a bond sighed by some surety
company authorized to do business in Texas in an amount not less
than double the amount of State funds deposited in said bank.

The duties of the Board with reference to such securities are fully
set out in Articles 2423 and 2426, which go into details which it is
useless to here repeat, except that T call your attention to the express
provision contained in Article 2426 to the effect that the Board shall
from time to time inspect the bonds and see that the same are actually
kept in the vaults of the Treasury, and if the securities mentioned
are not satisfactory, the Board may require additional securities to be
‘given as will be satisfactory to them.

VI.

Article 2424, as amended, provides that should any bank that has
submitted a bid fail to qualify within thirty days after being notified,
it shall forfeit to the State as liquidated damages the difference between
the interest rate offered and the lowest rate of interest the State is
compelled to receive for six months on the maximum amount that said
bank proposes to keep. To collect this penalty, a suit would be neces-
sary which would have to be brought for its enforcement.

VIIL

It is provided by Article 2425 that the State Treasurer shall at all
times keep the funds in the bank or banks in the order of rate of in-
terest offered so that the State shall receive the highest rate of interest
possible on such funds, provided that the depositories selected in the
beginning of a biennium shall retain their preference over deposi-
tories subsequently selected.

Under our construction of this Act to the effect that the eighteen
depositories selected under the old law are the original depositories in
contemplation of this Act, they would be entitled to the maximum
amount allowed them by the law under which their contracts were
made.

This provision of Article 2425 is limited by the provision of Article
2432 to the effect that it is the duty of the State Treasurer to keep
the funds in the depositories ~qyi~y the highest rate of interest, and
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to maintain as nearly as possible a fair and equal balance of money on
hand in all State depositories paying the same rate of interest in pro-
portion to the amount each is entitled to receive. This langunage is
plain, meaning simply that the Treasurer shall place all banks paying
the same rate of interest in one class and keep funds with them in
proportion to the amount they are authorized to receive under their
bid and the law.

Your attention is called to the provision in Article 2425 to the effect
that if the State Treasurer shall fail to deposit the funds in accordance
with the provisions of this Chapter, he shall be liable to the State for
five per cent a month on funds he fails to deposit.

VIII.

The Board shauld expressly provide by an order entered upon its
minutes that the Treasurer may retain in the State Treasury from
time to time sufficient funds to meet the current demands on the
Treasurer as is provided in Article 2425. Article 2431 makes a
similar provision.

IX.

The securities offered by the successful bidders are required by
Article 2426 to be delivered to the State Treasurer and receipted
for by him and retained by him in the vaults of the Treasury. This
Article also provides for the inspection of such securities by the
Board and the demand for additional securities as heretofore men-
tioned.

‘We call your attention to the provisions of this article, wherein the
State Treasurer is authorized to convert the securities placed with
him, into money and to disburse the same according to law upon the
warrants of the Comptroller when a bank has failed to pay out the
funds deposited with it on the check of the Treasurer. It is proper
to state here that this summary sale of securities provided for
in the hands of the Treasurer is ineffective, because if carried into
effect it would be clearly taking the property of the depositor with-
out a trial by court for determining the issues, and, therefore, under
well recognized authorities would be the taking of property without
due process of law in violation of both the State and Federal Con-
stitutions.

X.

Article 2427 requires all State depositories to pay to the Treasurer
at the end of each month the interest on average daily balances for
said month, which shall in no event be less than three per cent per
annum, and which interest shall become part of the general revenue,

You are advised in this connection that the Legislature had no
authority to provide that interest arising from any Constitutional
fund arising by a tax levied under authority of the Constitution
shall be applied to any other purpose other than the fund from which
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it arose. This has direct application to the school funds and to
the pension funds and to any other fund that may be in the Treas-
ury, arising from taxation for a specific purpose. Section 5, Article
7 of the Constitution, dealing with permanent and available school
fund of the State, provides in part that no law shall ever be enacted
appropriating any part of the permanent or available school fund
to any other purpose whatever. The Confederate Pension Fund of
this State arises under the provision of Section 31 Article 3 of the
Constitution, and while no provision is made against a diversion of
this fund or any part thereof, yet it is a fundamental rule that any
fund arising by special taxation is dedicated to the purposes for
which it is raised and cannot be diverted. It may be said also that
the interest arising from the school fund and the Confederate Pen-
sion Fund, as well as other special funds arising from taxation,
cannot be diverted from those funds under the provisions of Section
7, Article 5 of the Constitution, which provide in substance that
the Legislature shall not have power to borrow or in any manner
divert from its purpose any special fund that may or ought to go
into the Treasury, and it shall be a penal offense for any person or
persons to borrow, withhold, or in any manner to divert from its
purpose any special fund or any part thereof. The interest arising
from the Confederate Pension Fund is certainly a part of the fund
under all rules of construection.

There are other funds in the Treasury, however, over which the
Legislature has control; as an illustration, we cite the Prison Com-
mission Fund. The Depository Act of 1907 contained a similar pro-
vision to the one under discussion to the effect that all interest paid
in by the depository shall be credited to the general fund. Under
this provision of the old law, the interest on the prison fund was
converted into the general revenue. By Chapter 32, General Laws
of the Thirty-fifth Legislature, it was specially enacted that ‘‘on
December 1st of each year, the State Treasurer shall ascertain the
interest earned by the fund belonging to the Prison System from
the State depositories and place said sum to the credit of the Prison
Commission account and send deposit receipt to the Prison Com-
mission.”” TUnder this Act of the Legislature, which became effective
on the — day of June, 1917, it became the duty of the Treasurer
to credit the Prison Commission with the interest received, but un-
der the present Act dealing with State depositories, the Prison Com-
mission will lose this interest and it will go into the general revenue
for the reason that the Legislature has the power over that fund to
direct its expenditure, the same not being created by taxation for a
specific purpose..

The two illustrations above used will suffice for a general rule,
and it will not be necessary for the writer to undertake to search
out from the statute the various special funds and rule on each par-
ticular case,

XI.

Under Article 2428, as amended, all officers of this State, charged
with the collection of, or who shall come into possession of, State
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funds or other funds required to be kept by the State Treasury,
shall remit or pay such funds into the State treasury, or a designated
State depository, daily, as the same are collected. And any officer
failing to deposit such funds shall forfeit to the State five per cent
per month on the amount of suech funds for the time such funds
are withheld, as liquidated damages. The language here used by
the Legislature is broad, comprehensive, and needs no construction.
It simply means that the funds of the State, coming into the hands
of any collecting officer, shall be by that officer deposited in the
State Treasury, or a designated depository on the very same day the
same are received. All laws in conflict with this provision are re-
pealed by Section 2 of the Act, and this provision must be obeyed
by officials under the penalty of being subject to a payment of five
per cent per month on the funds so withheld, the same to be collected
in a suit by the Attorney General against the official so offending
in a court of competent jurisdiction.

It is also provided by this article that in those cases where an
official is required to remit to some other officer, or department,
that such officer shall remit to the other officer, or department, on
the day such funds are received.

XIIL.

The State Depository Board is given authority by Article 2429, if
it deems it advisable to do so, to designate certain depositories, se-
lected under the Act as receiving depositories, and authorize the
officers, or other persons who come into possession of funds belong-
ing to the State, to deposit such funds in any of such depositories
as are found most convenient for the State Treasurer. The selection
of such depositories, and the question as to whether or not they shall
be selected, is left in the discretion of the Board and unless the Board
exercises this authority, all remittances must be to the State Treas-
ury.

This amended article contains the following provisions:

“In any event, such funds may be sent in cash by registered letter, by
postoffice money order, express money order of any company authorized to
do business in Texas, or by bank draft on any State or National bank au-
thorized to do business in Texas. In suc hcases, the liability of person
sending same shall not cease until the said money is actually received by
the State Treasury or the duly authorized State depository in due course
of business.”

Our construction of the ahove quoted section of Article 2429 is
that the same is a mandatory provision of the statute and limits the
method of remitting funds to the State Treasury or designated de-
pository to the character of remittances mentioned in the Act. In
other words, the Treasury of the State, and no depository designated
as a receiving depository, has authority to accept remittances in
any form other than (1) cash, (2) registered letter, (3)_postoffice
money order, (4) express money order, of a company authorized to
do business in Texas, (5) bank draft on a State or National bank
authorized to do business in Texas; and that no other form of re-
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mittance shall be accepted. Should a construction be placed upon
this language simply that it is directory and that remittances in
other forms could be accepted, it would, in our opinion, destroy
the very purpose of the Legislature to enumerate the form of remit-
tances the treasury and depositories should accept. The purpose
of the Legislature, we think, is made apparent by the use of the
term ‘‘cash’ in describing the form acceptable as a method of
remittance. If it had not been the intention of the Legislature to
limit the form of remittance, it would have been useless to have
designated ‘‘cash’’ as one of the forms, for the reason that, whether
the :\c¢t mentioned cosh or not, the same would have been accepted;
but when the Legislature went further and provided other modes of
remittance it clearly indicated that those modes, and no others, were
authorized by law.

It is expressly provided in this article that the liability of any
person making a remittance to the treasury, or depositories, shall
not cease until the money is actually received in due course of busi-
ness. That is to say, that while it is permissible to remit by bank
draft the liability of the person making remittance does not cease
until the draft is actually collected.

XIII.

The attention of the Board is next called to amended Article
2430 which provides that where funds are deposited in a depository
such depository shall issue and deliver to such person a triplicate
receipt therefor; one of which he shall preserve and the other he
shall forward to the State Treasurer and the Comptroller, re-
spectively.

I desire to call the attention of the Board to the provision of this
article wherein it is stipulated that if any depository shall have on
hand funds in excess of the amount of deposit awarded under the
Act, the amount shall be considered in computing the average
daily balances and draw the same interest, but such depository shall
on the first business day of each month, and oftener if requested
by the treasurer, remit all State funds in excess of amount it is en-
titled to keep. And it is provided that any depository failing to
make such remittance shall forfeit its right to act as such depository.
Under the various provisions of the Act authorizing the remittance
to a designated depository, it is possible for such a depository to
have on hand funds largely in excess of the amount to which they are
entitled and which are not secured by any collateral deposits or
surety company bonds. The Board, through the State Treasurer,
should keep constantly in touch with this situation, to the end that
these unsecured funds of the State should be converted into the
l’{‘reasury or into the depositories not having an excess amount on
and.

X1V,

The question of clearing the items coming into the Treasury is
one of prime importance in the administration of this Act. There
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are two articles of the amendatory act dealing with this subject,
being Articles 2435 and 2436 of the same. The first provision, in
effect, is that all State depositories shall collect, without cost to the
State, all checks, drafts and demands for money, and on the demand
of the Treasurer, shall issue to him or his order, free of charge, a
draft or exchange on a bank designated as a reserve bank. Article
2435 gives to the State Depository Board authority to advertise for
bids from all State and National banks, having a capital stock of
not less than $50,000, for clearing and safe-keeping of State funds,
and the bank offering the highest rate of interest, not less than two
per cent per annum on average daily balances, shall be selected to
handle eollections and clearings.

The provision contained in Article 2436, requiring State de-
positories to clear checks, drafts and demands for money, was not
contained in the law under which the eighteen depositories were
selected, and, therefore, those banks could not be forced to clear the
item, for the reason that it would be an added burden and such a
construction would make the Act violative of the constitutional
provision prohibiting the impairing of obligation of contracts that
are hereinabove referred to. Therefore, in event the authority given
the Board, by Article 2435, to select a clearing depository, is not
exercised, then under the provisions of Article 2436, it will become
the duty of the State depositories, selected under this Act, to per-
form such services. They can be required to do so for the reason
that when they enter into a contract, under the law, they are bound
by all of its provisions.

The method set out in the two articles named is the only method
the State Treasurer is authorized to adopt in clearing the items
coming into his hands which, of course, precludes his right to be a
member of the Austin Clearing House, or to clear the items in any
other manner.

In this connection, we call the attention of the Board to the pro-
vision of Article 2433 which provides, in effect, that the Treasurer
shall give to a depository, making a clearing, ten days’ notice of
his intentjon to draw on the funds therein before drawing more than
one-fifth of the amount such depository is entitled to keep. This
provision, however, does not apply to deposits made during preced-
ing thirty days. That is to say, he may draw the entire aomunt of
all funds arising from the collection of items remitted to the bank
for that purpose within the next preceding thirty days.

You present, in this connection, the further question of how the
Treasurcr may clear items remitted to him prior to the establishment
of a depository under this bill.

Manifestly, it was not the purpose of the Legislature to require
the Treasurer to hold all items in the Treasury until a depository
could be established. It is likewise apparent, under the bill, that
depositories can not be established in less than thirty days after the
Act takes effect, for the reason that notices for bids must be given
for at least that length of time. After being notified that its bid
has been accepted, a bank has thirty days within which to qualify.
Therefore, it may be sixty days, after giving of notice soliciting bids,
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that depositories can be established under this Act. In the mean-
time, it is absolutely neccessary to the best interest of the State
that the Treasurer have some method of clearing items coming into
his posscession.  In other werds, the present law cannot operate
until the vehicle upon which it operates can be established by its
provisions. The eightecn depositories herctofore selected cannot
be compelled to act as clearing houses for the Treasury, because
their contracts do not so provide. Neither could they be acceptable
as such for the reason their bonds are not sufficient to cover the
sanie,

Under Article 2434, the State Depository Board has the right to
make rules and regulations governing the establishment and con-
duct of depositories and the handling of funds therein, as the public
interest may require, not inconsistent with the provisions of the
chapter. We are of the opinion that it would not be inconsistent
with the provisions of this Act for the Depository Board to au-
thorize the treasurer to clear the items coming into his possession
through the Austin Clearing House as he has heretofore done until
such time as depositories, or a clearing depository, may be estab-
lished under the provisions of the Act.

XV.

Article 2434, as amended, authorizes the Depository Board to adopt
rules and regulations governing the establishment and conduct
of State depositories and the handling of funds therein, but such
rules and regulations must not be inconsistent with the provisions
of the Act. These rules and regulations must be in writing and
entered upon the minutes of the Board. The authority here granted
merely authorized the Board to adopt rules and regulations in order
to effectually carry out the provisions of the Act, but does not give
the Board authority to adopt any rules or regulations that would
add any obligations to those imposed -upon the depositories by the
Act itself. These rules and regulations must necessarily be confined
in their effect to the method and mode of handling the business
and must not be, in any particular, in conflict with any provision
of the Act.

XVL

Recurring to that provision of Article 2428, as amended, which re-
quires all officers of this State to make daily remittances to the State
Treasury, we will now consider the question raised by several of
the State officials as to the exact meaning of this requirement.
'This article imposes a severe penalty for its disobedienee, in that
the officer failing to comply therewith shall forfeit to the State five
per cent per month on the amount of funds withheld.

It will be noted that the exact language of this article, in so far as
it is pertinent to the matter under discussion, is:

“All officers of this State charged with the collection of, or who shall
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come into the possession of, Staie funds or other funds required to be kept
by the State Treasury, shall remit * * *7

The duty of State officials, under this article, depends upon the
construction of the language ‘‘State funds or other funds required
to be kept by the State Treasury.”” The correct answer to this will
solve all questions relating to excess remittances and the manner
in which such excesses may be returned. In our opinion, we think
there can be no question but that the amount of moneys to be de-
posited in the State Treasury daily by a head of a department is
that amount of fees actually earned by the department and the
exact amount due to the State by way of taxes or for other purposes
that were collected during the day.

By way of illustrating our meaning, we will take a transaction
in the office of the Secretary of State. Suppose that officer receives
in his morning’s mail a proposed charter of a corporation. The in-
corporators enclose their draft for the amount they have calculated
will be due for filing fees and franchise taxes for, say, $105.00.
Those fees are payable in advance and he is not authorized to file
articles until the sane is paid. Upon an examination of the charter
and a calculation of the filing fees and franchise taxes due thereon,
the Secretary of State finds that the correct amount due is only
$100.00. It certainly could not be contended that, simply because
the incorporators had erroneously calculated the amount due and
sent draft for $105.00, such $105.00 are State funds within the mean-
ing of Article 2428, when the sum of $100.00 was all that was actually
due to the State as filing fees and franchise tax. Nor could it be
contended that it would be the duty of Mr. Howard, Secretary of
State, simply because he had received $105.00, to deposit the same
in the Treasury, when $5.00 thereof did not belong to the State,
necessitating a special act of the Legislature in order to refund the
$5.00 to the incorporators which the State had erroneously collected.

The incorporators of the concern owed to the State of Texas only
One Hundred ($100.00) Dollars. It was only that amount that be-
came the property of the State and which the Secretary of State,
under the bill, was required to deposit in the treasury; having de-
posited ‘in the treasury the actual amount due the State, he has
complied with the law and he may return the excess to the sender
in such manner as he sees fit.

Neither do we construe this law to mean that the officers of the State
must remit to the treasury all amounts received by them during the
day before they have determined the correctness of the remittances.
There are certain seasons of the year during which various depart-
ments have an abnormal amount of business coming into their hands.
This law does not require, either expressly or by implication, that all
business coming into a department during any one day shall be
handled during that day. It is not an infrequent occurrence that a
department may be so overwhelmed with business that it will be a
day, or for that matter several days, behind.

We will use the Secretary of State’s office in another illustration to
make clear our position on this point. Suppose the Secretary of State
receives in his morning’s mail a hundred proposed charters or amend-
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ments thereto, each having attached thereto the necessary remittance.
We will say that with the clerical force in the department it is im-
possible to pass upon all the charters and amendments during the
day and determine the exact amount due the State. We see nothing in
this bill that would require the Secretary of State to remove the re-
mittances from these documents and place them in the State Treasury
before he had had time to examine and determine what amount, if
any, was due the State thereon.

In other words, our construction of this Article is that it is the
duty of each officer to each day remit to the Treasurer all amounts
ascertained by him, during the day, to be due the State and collected
by him; and it is not the purpose of this Act to require him to remit
to the treasury all funds coming into his hands, whether due the
State or not. .\ proposed charter may never be approved by the Sec-
retary of State. The incorporators may propose to incorporate a
concern not authorized by the statutes. If immediately upon receipt
of a proposed charter, he deposits remittance in the treasury and
should afterwards refuse to file the charter, then the incorporators
could not have their money refunded to them until the Legislature met
and passed an act providing therefor. We find nothing in this Act
that would warrant us in placing a construction thereon that would
work a hardship upon the citizens of this State, much as is indi-
cated above.

XVIIL

It is deemed advisable to expressly call the attention of the Board
to the provisions of amended Article 2423, and to the character of
securities required by the Act to be deposited with the Treasurer in
event the depository shall determine to deposit securities in lieu of a
surety company bond, as it may do under this Act.

This Article provides that when a bank has been notified to qualify,
it shall within thirty days make a deposit of certain securities or exe-
cute a surety company bond signed by some surety company author-
ized to do business in Texas. In the event the depository elects to
deposit the securities, then it may deposit with the State Treasurer, in
an amount one-fifth greater than the maximum amount of State funds
the bank proposes to keep, the following bonds:

(1) TUnited States,

(2 State,
(3) VFederal Land Bank located in Texas,
(4 County,

(57 Independent Scheol District,

(6) Common School District,

(7) Municipal,

Or vendor’s lien or mortgage lien notes secured by a first lien on real
estate of value at least double the amount of said notes exclusive of im-
provements.

It is further provided by this Section that before any State, county,
independent school district, common school, district or municipal
bonds shall be received as collateral security, they shall be submitted
to the Attorney General and by him approved, and such bonds shall

15—-Att'y Gen’l
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be registered under the same rules and regulations as are required for
bonds in which the permanent school funds are invested, and it is
further provided by this Article that such bonds, except the United
States bonds, shall be worth not less than par. This provision imposes
upon the State Depository Board the duty of ascertaining the value
of all bonds offered as collateral security, except bonds of the United
States, which they may accept without regard to their present value.

A closer serutiny of the value of vendor’s lien or mortgage notes is
demanded of the Board. This Act requires that with such notes there
shall be submitted an abstract of title to the land, and also an opinion
of a reputable attorney residing in the county where such land is
located approving such title. It is provided that the notes shall he
secured by the first lien on real estate of value at least double the
amount of said notes exclusive of the improvements. The duty is en-
joined upon the Board to make such investigation in regard to the
value of the land as it deems proper. In other words, the Board must
satisfy itself on the title to the land that the attorney rendering an
opinion thereon is a reputable attorney and that the land, exclusive
of improvements thereon, is worth at least double the amount of the
notes outstanding against it. This will require of the Board an ex-
haustive investigation. They have the right, however, to require of
the depository that it deposit a sufficient sum with the Board to cover
the expense of investigating the title to the value of the land. There-
fore, when vendor’s or mortgage lien notes are offered as collateral
security, the Board should fix an amount of money which they esti-
mate will be required to defray the expense of making this investiga-
tion and require the depository to deposit such amount with them.

It is further provided by this Article that the Board shall have the
right to reject with or without cause any abstract, opinion thereon, or
any notes or other securities that may be offered. The Board also has
the right in its diseretion to reject the bond of any surety company
offered, and it is provided in this Section that the action of the Board
in rejecting said bond shall not be subject to revision.

Yours very truly,
C. W. TAYLOR,
Assistant Attorney General.

Op. No. 2097, Bk. 53, P. 152.

STATE DEPOSITORIES—WAR FINANCE CORPORATION—BONDS

Bonds issued by the War Finance Corporation are not United States
bonds within the meaning of the State Depository Act.

AvustiN, TExAS, June 18, 1919.
The State Depository Board, Building.

GENTLEMEN: You desire advice from this Department as to
whether or not you should accept as collateral security from a bank
selected as a State depository certain bonds issued by the War Fi-
nance Corporation.

Article 2423, as amended, authorizes you to accept from a deposi-
tory certain bonds, among others, bonds of the United States. The
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q}lestion then it,—Are the bonds issued by the War Finance Corpora-
tion bonds of the United States within the meaning of this Article
of the Texas Statute?

The War Finance Corporation was created and came into existence
under and by virtue of the Act of April 5, 1918. The capital stock
of this corporation is Five Hundred Million ($500,000,000.00) Dol-
lars, all of which was subscribed by the United States of America,
and that amount of money was appropriated by the Federal Congress
for the purchase of said stock. Under Section 12 of the Act, the Cor-
poration was empowered and authorized to issue and have outstand-
ing at any one time its bonds in an amount aggregating not more than
six times its paid-in capital. The Aect provides that such bonds shall
have a first and paramount floating charge on all the assets of the
corporation, and the corporation shall not at any time mortgage or
pledge any of its assets.

Section 17 of the Act is as follows: ‘‘The United States shall not
be liable for the payment of any bond or other obligation, or an in-
terest thereon issued or incurred by the corporation, nor shall it inecur
any liability in respect of any act or omission of the corporation.’’

It seems that by the other terms of the Act the bonds issued by
this corporation are secured alone by a lien upon the assets of the
corporation, and the United States is not bound for their payment.

We, therefore, advise you that bonds of the War Finance Corpora-
tion are not bonds of the United States within the meaning of our
Depository Act, and you should decline to accept same as collateral
from a bank selected as one of the State depositories.

Immediately upon receiving your request for this opinion, the
writer telegraphed the Attorney General of the United States, asking
if the bonds of this corporation were the honds of the United States.
After a delay of several days, we received an answer to our telegram,
advising us to take the matter up with the Secretary of the Treasury.
We have today sent a telegram to the Secretary of the Treasury, ask-
ing for the same information. When a reply is received, if the advice
is given and the same is contrary to this opinion, we will advise you.

Yours very truly,
C. W. TAYLOR,
Assistant Atiorney General.
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OPINIONS ON ELECTIONS AND SUFFRAGE.
Op. No. 2172, Bk. 53, P. 537.

ELECTIONS—\WOMAN SUFFRAGE.

Women in order to vote in primary elections and participate in conven-
tions must possess all the qualifications now required of men.

January 15, 1920,
Hon. John W. Hornsby, County Attorney, Austin, Texas.

Deir SIR:—Answering your inquiry with reference to what is
necessary to qualify women to vote in the primary elections and to
participate in the nominating conventions held under the laws of this
State during the year of 1920, you are advised:

I

Every woman who desires to vote in any primary election or who
desires to participate in any nominating convention, shall, first of all,
possess all of the qualifications necessary of an elector, such as twelve
months’ residence in the State, six months’ residence in the County,
and must vote in the precinct in which she lives,

II.

In addition to possessing the qualifications of an elector, she must
have paid the same poll taxes that are now required of male voters
and must have paid said taxes and obtained a receipt therefor prior
to the 1st day of February, 1920. The form of receipt now used for
male voters shall be used for female voters.

IIT.

In addition to the above requirements, the female voter must have
paid, not only the State and County poll tax of $1.75, but, if she
resides in a city which levies a poll tax upon male voters, she must
pay the city poll tax. In other words, she must pay the same poll
taxes,—State, County, and City—which are required of male voters.

IV.

Angd further such female voter must pay said poll taxes in the man-
ner required of male voters, that is to say, if she resides in a city of
Ten Thousand inhabitants and over, she must appear in person before
the Tax Collector and pay her taxes. If she resides outside of a city
of ten thousand inhabitants, she may pay her poll taxes as is required
of male voters, either in person or by a written order to an agent au-
thorizing said agent to pay her poll taxes and providing the necessary
funds with which said poll taxes are to be paid; and in which event,
the tax receipt should be mailed by the Tax Collector to the female
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person paying same and shall not be delivered to her agent. The
forms for paying poll taxes by agents now applicable to male voters
shall likewise be applicable to female voters.

V.

Female voters, more than sixty years of age, or those who are blind,
or deaf and dumb, or permanently disabled, or have lost one hand or
foot, shall be entitled to vote without being required to pay the poll
tax, but such female voter, if she resides in a city of ten thousand
inhabitants or over, shall be required to obtain her certificate of ex-
emption from the County Tax Collector before the first day of Feb-
ruary, 1920,

VI

A female voter who will reach the age of 21 years after the first
day of February and before the day of the following primary elec-
tion or nominating convention, and who possesses all of the other qual-
ifications of a voter, shall be entitled to vote at such election, if she
has obtained a certificate of exemption from the County Collector be-
fore the first day of February which shall specify the day when she
will be twenty-one years old and contain all the other requisites of a
certificate of exemption. Before the certificate of exemption shall
issue, the applicant therefor shall make a written affidavit of her age
to be administered and certified to by the county collector, who shall
file and preserve the same. The same rules as to residence now re-
quired of male voters to obtain tax receipts shall apply as to exemp-
tions for both male and female voters.

VIIL

No poll tax is levied on women and the payment of poll taxes by
women can not be enforced, but the payment is only prerequisite to
the right of women to vote in primary elections or to take part in
nominating conventions.

Yours very truly,
C. M. CureToON,
Attorney General.

Op. No. 2201, Bk. 54, P. 112.

BELECTIONS—SUFFRAGE—INFORMATION RELATIVE TO PrECINCT, COUNTY
. AXND STATE CONVENTIONS TO SELECT DELEGATES TO
THE NATIONAL CONVENTION.

Avustiv, TExXas, April 1, 1920.
Honorable Jno. W. Hornsby, County Attorney of Travis County,
Austin, Texas.
DEArR SiR: You state that Honorable A. P. Wooldridge has ex-
pressed a desire that information be prepared in writing relative to
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the holding of precinct, county and State conventions to select dele-
gates to the National Democratic convention and you request
us to furnish you with such information. We have -accordingly pre-
pared the following general information based upon the Statutes.
This, of course, is general in its nature and does not purport to cover
every conceivable contingency that may arise.

The State Convention.

The State Democratic Convention to elect delegates to the National
Democratic Convention will be held at such place as may be desig-
nated by the State Executive Committee of the party on the fourth
Tuesday of May, 1920, which is May 25, 1920.

Precinct Convention.

On the first Saturday in May, 1920, that is, May 1, 1920, a primary
convention shall be held in each voting precinct of the county, which
precinet primary convention shall elect delegates to the county com-
vention.

Hours of Holding Precinct Comvention.

The precinct convention shall be held between the hours of 10:00
o’clock a. m. and 8:00 o’clock p. m. on May 1, 1920.

Qualifications of Members.

Only qualified voters of each voting precinct are entitled to as-
semble and participate in the precinet convention.

Presiding Officer—Appointment and Qualifications.

The precinct convention shall be presided over by a chairman, who
shall have been previously appointed by the county executive com-
mittee of the party, and said chairman shall be a qualified voter in
said eléction precinct.

Officers of Precinct Convention.

Said precinet convention may elect from among its numbers a
secretary and such other officers as may be necessary to conduct the
business of the convention.

Powers of Chairman.

The Chairman of said precinct convention shall possess all the
powers and authority that are given to election judges under the pro-
visions of the election laws of this State. This means among other
things that he may swear members and interrogate them relative to
their qualifications and require them to establish their right to par-
ticipate in the convention.



REPORT OF ATTORNEY GENERAL. 231
List of Voters.

Before transacting any business, the chairman of the precinct con-
vention shall make or cause to be made a list of all qualified voters
present; and the name of no person shall be entered upon said list,
nor shall he be permitted to vote or to participate in the business of such
convention, until it is made to appear that he is a qualified voter in
said precinct from a certified list of qualified voters, the same as is
required in conducting a general election.

Election of Delegates to County Convention,

After the precinet convention is organized, as above provided, if
shall elect its delegates to the county convention and transact such
other business as may properly come before it.

Record of Proceedings.

The officers of said precinct convention shall keep a written record
of its proceedings, including a list of the delegates elected to the
county convention, which record shall constitute the returns from
said convention.

The same shall be signed officially, sealed up and safely transmitted
by the officers thereof to the chairman of the county executive com-
mittee of the party and to be used by the executive committee in
making up a roll of the delegates to the county convention.

The County Convention.

The county convention shall be held on the first Tuesday after the
first Saturday in May, 1920, which is May 4, 1920, and shall elect
delegates to the State convention aforesaid.

Qualifications of Voters.

These eonventions are affairs of the Democratic party, and hence
only these who are Democrats can participate in same.

In the foregoing, wherever it is stated that only qualified voters can
vote or participate in the conventions or be chairman thereof, it
means those qualified to vote in primary elertions; that is, for instance,
persons who, in addition to being qualified voters generally under the
Constitution and laws of the State of Texas, are also full fledged citi-
zens of the United States; they must be either natural-born citizens
or those fully naturalized; persons who have simply declared their
intention to become citizens are not qualified voters within the meaning
of the law governing the holding of these conventions.

Women are qualified voters within the meaning of the law governing
the holding of conventions of this kind and may vote and participate
in such conventions if they are otherwise qualified voters.

Presidential Primary Law. s

It will be remembered that the statute passed in 1913 attempting to
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provide for the holding of primaries on May 1st to select delegates to
the National convention, etc., was held unconstitutional by our State
Supreme Court. Waples et al. vs. Morrast, 184 S. W., 180. In this
case the court said:

“Tested by legal priunciples which are clear and established, the payment
of the expenses of primary elections of political parties is not a public
purpose for which public revenues may be used; and in our opinion the
Act in question is therefore unconstitutional and unenforceable.”

Thus we must resort to the convention system as above outlined,
and which i sprovided for by a previous statute to the one held invalid.
Yours very truly,
L. C. SurTon,
Assistant Attorney General.

Op. No. 2028, Bk, 52, P. 317.

CONSTITUTIONAL AMENDMENTS—ELECTION—GOVERNOR’S PROCLAMA-
TION—A PPROPRIATIONS,

Senate Concurrent Resolution No. 11 is not a proposed amendment to
the State Constitution and same does not have to be published.

‘Where the resolution does not otherwise provide, all proclamations by
the Governor calling State elections should be made in accordance with
General Election Laws.

An appropriation for expenses of a Constitutional Convention cannot be
used to pay for publishing proclamation calling an election to determine
whether or not such Convention will be held.

Moneys cannot be appropriated out of the State Treasury by a resolu-
tion. It must be done by a bill in due form,

There is no attempted appropriation in Senate Concurrent Resolution
No. 11 to defray the expenses of calling the election on the first Tuesday
in November, 1919,

AvusTiN, TEXAS, April 8, 1919.
Homnorable George F. Howard, Secretary of State, Capitol.

DEar Sir: This Department has yours of April 2nd, in which you
submit the following inquiries, to-wit:

“I am enclosing herewith copy of Senate Concurrent Resolution No. 11,
with reference to calling constitutional convention.

(1) ““This resolution provides that on the passage of same the Gover-
nor shall issue proclamation directing the several officers of this State
empowered by law to conduct, manage and supervise elections under the
laws of Texas, to call the election for the date set out therein. I would
like to know if you construe this to mean I should publish this amend-
ment immediately, or publish within the time as set out in the Constitu-
tion.

,(2) ‘*“Also kindly inform me whether the $100,000 appropriated by
this resolution can be used for the publication of the amendment. If not,
if you can find in this resolution any amount of money that is designated
for this department to use for such publication.

(3) Will you also advise me whether a member of the Senate or House
of Representatives, who publishes a paper and asks for the printing of
proposed amendments to the Constitution, is legally entitled to do so whera
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he votes for the measure and for the appropriation covering the expense of
printing same.”

I gather from your communication that you are under the impres-
sion that Senate Concurrent Resolution No. 11 embodies an amend-
ment to the State Constitution and that same should be published as
is required for such amendments by the Constitution of the State.
I will take the privilege of calling your attention to the fact that
said resolution does not embody an amendment to the State Consti-
tution, but calls for a series of elections to provide for an entirely
new Constitution for the State. My answer to your inquiries, there-
fore, is in view of this suggestion.

With reference to your first inquiry, I will state that the resolution
calls for three elections: one to be held on the first Tuesday in
November, 1919, one to be held the second Tuesday in March, 1920,
and one to be held not less than sixty days after the adjournment of
such convention, if same should be held, and in addition thereto, pro-
vides that the oGvernor shall by proclamation call these elections,
and also provides that the Governor by proclamation shall call the
Constitutional convention provided for in Section 1 of the resolution
on the first Monday in June, 1920. The resolution provides in Sec-
tion 1 and in Section 9 that all elections provided for in the resolu-
tion shall be held according to the laws controlling general State
elections, unless otherwise provided in the instrument itself. The
resolution in Section 8 provides generally and in other places in the in-
strument specially that the Governor shall issue the several procla-
mations above mentioned; the one for the election of delegates to the
convention not less than sixty days prior to the date fixed, and the
one assembling the convention not less than thirty days prior to the
date fixed, and as to the others is silent.

Article 2929, Chapter 3, Title 49, Vernon’s Sayles’ Revised Statutes
reads as follows:

‘“Notice shall be given to the people of all elections for State and district
officers, electors for President and Vice President of the United States,
members of Congress, members of the Legislature and all officers who are
elective every two years. Such notices shall be by proclamation by the
Governor ordering the election, not less than thirty days before the elec-
tion, issued and mailed to the several county judges.”

Article 3081, Chapter 9 of Title 49, Vernon’s Sayles’ Revised Stat-
utes reads as follows:

¢

‘“The provisions of thig title shall apply to all elections held in this
State, except as otherwise herein provided.”

These are the only two references in the statutes that would control
in a general election pursuant to provisions of this resolution, and in
cases in which the resolution itself makes no specific provisions these
two provisions of the statutes control. Then, as to your first inquiry,
I would advise you that the Governor should issue and publish his
proclamations calling elections under the provision of Senate Con-
current Resolution No. 11 for each respective election not less than
thirty days prior to the date fixed in said resolution for such elec-
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tions, except the election for delegates to the convention, which procla-
mation should be made not less than sixty days prior to the date
fixed, and he should further issue his proclamation convening the
Constitutional convention not less than thirty days before the first
Monday in June, 1920. These proclamations should be issued and
published as other proclamations calling State elections.

In reply to your second inquiry, will state that the $100,000 ap-
propriated in Section 11 cannot he used to pay the expenses of the
above publications. It is attempted to appropriate this sum specifi-
cally to pay the expenses of the Constitutional convention. It is a
well settled rule of law that moneys specifically appropriated by the
Legislature cannot be used for any other purpose than that for which
they are appropriated. It may not be improper here to call your
attention to the fact that the legislature cannot by resolution appro-
priate money out of the Treasury of this State. This must be done
by a bill in proper form and by regular procedure. This Department
in a very lengthy and exhaustive opinion of date May 17, 1913, and
found on page 321, Book 31, The Opinions of the Attorney General,
after an investigation of the authorities and constitutions of practi-
cally every State in the Union, advised that such appropriations are
unconstitutional and void. It would, therefore, be well for the
Special Session of the Legislature either in the general appropriation
bill of by special act to appropriate the necessary sum to pay the
expenses incident to carrying this resolution into effect.

My answer to the first two inquiries to the effect that the resolution
is not an amendment to the Constitution, and therefore it is not re-
quired to be published, makes it unnecessary for me to answer your
third inquiry.

Yours very truly,
JOHN MAXWELL,
Assistant Atltorney General.

Op. No. 2163, Bk. 53, P. 477.

CONSTITUTIONAL AMENDMENTS — ELECTION RETURNS — CANVASSING
BoARDS.

The statute requiring the Secretary of State, the Governor and Attorney
General on the fortieth day after the election to open and count the returns
of an election on the Constitutional amendments is directory, and such
Board may perform these services at any time thereafter.

Article 3036, Revised Statutes, 1911.

AUsTIN, TeExas, December 16, 1919.
Homorable W. P. Hobby, Governor, Honorable W. A. Keeling, Acting
Attorney General, Honorable George F. Howard, Secretary of State,
Building.
GENTLEMEN: You advise this Department that on the convening
of your Board on yesterday, you find that there are no returns
from some fifty counties or more of the election held on the 4th day
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of November, A. D., 1919, at which election the people of this state
voted upon certain amendments to the Constitution. It further
appears from your statement to the writer hereof that the returns
now in the hands of the Secretary of State as tabulated by your
Board indicate the defeat of certain (‘onstitutional amendments that
were adopted by the Board of said election according to the un-
official returns of the total vote of the State cast at such election.
It further appears that on today, the same being the forty-first day
after the election, other returns have come to the hands of the
Secretary of State.

Your Board desires advice from this Department on whether or
not it may consider returns received after the fortieth day, and
whether or not it may delay a declaration of the result and a final
count of the vote until the returns from the other counties may be
obtained.

An answer to your inquiry depends upon the proper construection
to be placed upon those Sections of the Election Laws relating to
the subject. Article 3030 Revised Statutes 1911 is as follows:

‘“County commissioners shall open returns, when.—On the Monday next
following the day of election, and not before, the county commissioners
court shall open the election returns and estimate the result, recording
the State of the polls in each precinct in a book to be kept for that pur-
pose; provided, that in the event of a tailure from any cause of the com-
missioners court to convene on the Monday following the election to com-
pute the votes, then said court shall be convened for that purpose upon
the earliest day practicable thereafter.

“(1) The language of this article is mandatory only to the extent that
the commissioners court are prohibited from opening the returns and
canvassing the result earlier than the Monday next following the election.
This article- clearly contemplates that from a failure or refusal of the
commissioners court after that date to carry out the provisions of this
article that it can be done at any subsequent time.”

Article 3035, Revised Statutes, is in the following language:

“Returns of election for certain State and district officers.—In all elec-
tions for Comptroller of Public Accounts, Treasurer of the State, Commis-
sioner of the General Land Office, Attorney General, State Superintendent
of Public Instruction, Commissioner of Agriculture, Railroad Commission-
ers, Judges of the Supreme Court, Court of Criminal Appeals, Courts of
Civil Appeals, and district courts, district attorneys, Representatives in the
Congress of the United States. and for the adoption or rejection of pro-
posed Constitutional amendments, the county judge shall, on the Monday
next following the day of election, or as soon thereafter as the commis-
sioners court shall have opened the returns and estimated the result, as
provided in Article 3030, make out duplicate returns of the election; one
of which he shall immediately transmit to the seat of government of the
State, sealed in an envelope, directed to the Secretary of State, and 1n-
dorsed ‘Blection returns for ............ county, for ..............
(filling the first blank with the name of the county and the other blank
with the name of the office for which the election was held, or a designa-
tion of the proposed amendments to the Constitution voted upon, as the
case may be); and the other of such returns shall be deposited in the
office of the clerk of the county court of the county where such election
was held.”

The above two articles provide for the returns of the election to be
filed with the Secretary of State. Then follows that article of the
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statute under consideration here, the same being Article 3036, and
is in the following language:

“Such returns shall be counted, when and by whora.—On the fortieth
day after the election, the day of election excluded, and not before, the
Secretary of State, in the presence of the Governor and Attorney General,
or in case of vacancy in either of said offices, or of inability or failure o*
either of said officers to act, then in the presence of either one of them,
shall open and count the returns of the election.”

The question, therefore, to be determined by this office is: Has
the Board the power to open and count the returns of the election
held on November 4th at any date subsequent to the fortieth day
after the election? The fortieth day after the election held on
November 4th was December 15th, and we are now called upon to
determine whether or not returns received today, on the 16th, may
be counted, and also any other returns that may be made to the
Secretary of State after this date.

The exact language of the above statute is that ‘‘On the fortieth
day after the election, the day of election excluded, and not before,

shall open and count the returns of the election.”” If
the language here used by the Legislature is mandatory, then the
official act of the returning board must be performed on the fortieth
day after the election and not thereafter, and no returns coming
to the hands of the Secretary of State after such date may be con-
sidered by the Board. We are of the opinion, however, based upon
the authorities hereinafter cited and quoted from, that the statute
here under discussion is directory only as to time, and that the
returning board in this instance may open and count the returns of
the election at any time after the fortieth day. This statute is
specific in that it provides that the returns shall not be opened and
counted before the fortieth day after the election, and in this it is
mandatory. The board would have no power to open and count the
returns prior to the fortieth day after the election. DMr. Sutherland
in his work on Statutory Construction, Section 611, says:

““Where the provision is in affirmative words and there are no
negative words, and it relates to the time or manner of doing the
acts which constitute the chief purpose of the law or those incidental
or subsidiary thereto, by an official person, the provision has been
usually treated as directory.”’

In the same article this author says:

““Unless a fair consideration of a statute, directing the mode of
proceeding of the public officers, shows that the Legislature intended
compliance with the provision in relation thereto to be essential to the
validity of the proceeding, it is to be regarded as directory merely.
Those directions which are not of the essence of the thing to be done,
but which are given with a view to the proper, orderly and prompt
conduct of the business, and by the failure to obey which the rights
of those interested will not be prejudiced, are not commonly to be
regarded as mandatory; and if the act is performed, but not in the
time or in the precise mode indicated, it will still be sufficient, if
that which is done accomplishes the substantial purposes of the
statute.”’
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The purpose of holding all clections is to arrive at the will of the
majority of the qualified voters of this State, voting upon a subject
submitted to them, and all statutes dealing with the procedure of
such glections are passed for the purpose only of arriving at the
will of the people fairly and honcstly expressed at the ballot box.
The sole object of the duties imposed upon this returning board
is to determine this will of the people so expressed, and the time
at which such result is ascertained is not of the essence of the statute,
but is merely a direcction to such board as to the time such act may
be performed, except, of course, the statute positively prohibits the
opening and counting of such returns prior to the fortieth day after
the election.

Quoting again from Mr. Sutherland on Statutory Construction and
from Section 612, we find the following:

“Provisions regulating the duties of public officers and specifying the
time for their performance are in that regard generally directory.- Though
a statute directs a thing to be done at a particular time, it does not nec-
cessarily follow that it may not be done afterwards. In other words, as
the cases universally hold, a statute specifying a time within which a pub-
lic officer is to perform an official act regarding the rights and duties of
others is directory, unless the nature of the Act to be performed or the
phraseology of the statute is such that the designation of it must be con-
sidered as a limitation of the power of the officer,” citing Wilson vs, State
Bank, 3 La. Ann., 196.

The same author gives the rule as laid down in various cases,
which we cite as follows: In People vs. Allen, 6 Wend., 486, it was
held that a brigade order constituting a court martial issued in July,
when by the militia law it was made the duty of the commandant of
the brigade to issue such order on or before the first day of June in
every year, was valid. In Howland vs. Luce, 16 John, 135, it was
held that where it is required by statute that an officer shall take
official oath within a certain period, the oath may be afterwards taken;
and in Boykin vs. State, 50 Miss., 375, it was held that an offiecr might
file official bond at a time subsequent to that required by statute.
In Smith vs. Crittenden, 16 Mich., 152, it was held that a statute
requiring the township clerk to certify on or before the first Monday
in October of each year to the supervisor of his township the amount
of the town indebtedness growing out of the payment of bounties
was directory, and that such certificate might be made afterwards.

In Pond vs. Negus, 3 Am. Dec., 131, the Massachusetts court held
that where assessors of school distriets were directed by statute to
assess the district tax within thirty days after the clerk had certified
the vote for raising the tax was merely directory, as there were no
negative words in the statute limiting their power to make their
assessment afterwards. So, in the statute under discussion, there is
absolutely no direct or implied prohibition against opening and
counting returns after the fortieth day.

It is also held in State vs. Harris, 17 Ohio State, 608, that a statute
directing the tax to be levied at a given time, and such levy is omitted,
it may be levied at different time.

In Ex Parte Heath 3 Hill 42, it was held that a statute required
ward inspectors of a city to certify the result of ward elections on the
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day subsequent to the closing of the polls or sooner, that their certifi-
cate was valid, although it was not made until the second day after
the closing of the polls.

Exactly in point here is the case of State vs. Ringgold, 42 Mo. App.,
115, where a statute requiring the county clerk to cast up the vote
within fifteen days after election is declared to be directory as to
time, and that the duty of the clerk continues until performed.

In the case of U. 8. vs. DeVisser, 10 Fed., 642, it was held that
statutes not designed to affect the rights and liabilities of third
parties to only guide the performance of officers of government in
the performance of their duties was to be considered as directory
only. While in People vs. Lake County Supervisors, 33 Cal., 487, it
is held that when a statute specifies the time after or within which
an act is to be done, it is usually held to be directory, unless time
is of the essence of the thing to be done, or the language of the
statute contains negative words or shows that the designation of the
time was intended as a limitation of the power, authority or right.
As above said, there appears from this statute no purpose on the
part of the Legislature to prohibit the opening and counting of these
returns after the fortieth day, the only prohibition being that such
acts should not be performed prior to the fortieth day.

In Webster vs. French, 12 Ill., 302, that court holds that under a
diréctory statute a duty should be performed at the time specified,
but may be valid if performed afterwards.

In Stayton vs. Hulings, 7 Ind. 144, the court said that when a
statute is merely directory, a thing omitted to be done at the proper
time may be done afterwards, but where a statute expressly prohibits
a thing until another has been done, the prohibition cannot be dis-
regarded.

It is held in a St. Louis County Court vs. Sparks, 45 Am. Dee., 355,
that a statute specifying the time within which a public officer must
perform an official act regarding the rights or duties of another is
directory merely, unless the nature of the act or the words of the
statute show that it was intended to be a limitation of power.

So, in State vs. Lean, 9 Wis,, 279, it is held that if there be no
reason why the thing directed to be done might not be done as it in
fact was instead of as directed by the statute, no presumption that
the departure from the statute could work wrong or injury. Nothing
in that or in any other statutes to indicate that the Legislature did
not intend that it should rather be done in another way or at another
time than not at all, then the courts assume the statute to be directory
and the performance good.

The fact that your Board desires this opinion today makes it im-
possible for the writer hereof to make a more extended search of the
authorities and to discuss more at length the authorities herein cited,
but this Department deems the above a sufficient citation of the
authorities to establish the legal provision that the statute under
discussion is directory only, and that the opening and counting of
returns, and the declaration of the result of the election held on
November 4th after the fortieth day would be perfectly valid.

If it should develop that the returns in the hands of the Secretary
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of State on the fortieth day after the election would, when tabulated,
show a result at variance with that shown by the tabulation of the
full vote of the State on these amendments to the Constitution, then
the result would be that the veturning officers of the counties failing
to send in their returns would have defeated the will of the people of
this State expressed at the election. This is a condition that ought
not to exist in any free country. No man or set of men, no officer
or officers should have it in their power or be allowed by their
dereliction, either purposely or by oversight, to defeat the will of the
people. This Department urges and rccommends to the Legislature
of this State the enactment of a law placing a heavy penalty upon
any returning officer who fails to perform his duty.

You are, therefore, advised that your board would have authority
to open and count all returns coming into your hands after the ex-
piration of the forty days, and that you would be authorized to delay
your final count until you can procure the return from those counties
ot yet reporting, and that when all of the returns are in, or as
many thereof as can be procured, your act in opening and counting
the returns would be valid.

Yours very truly,
C. W. TaYLOR,
Assistant Attorney General.

Op. No. 2116, Bk. 53, P. 271.
ELECTIONS, VOTERS, RESIDENTS.

A person otherwise a qualified voter is entitled to vote in any county
election in such voting precinct of the county as he resides in on the
date of the election and is not required to live in such precinct six months
unless such voting precinct is within a city of 10,000 population or more.

Vernon’s Statutes, 2916, 2939, 2952,

AvusTiN, TEXAS, July 16, 1919.
Mr. Jack Allen, County Attorney, Ochiltree, Texas.
DEAR Sir: We have your communication of July 10th, in which you
make the following inquiry:

‘“We are to have election for removal of county seat of Ochiltree County
within the next few weeks.

‘“‘Please advise whether or not qualified voters living in one precinct and
who move to another precinct a few days or even only one day before the
election would be entitled to vote in the precinct to which they so move
immediately before the election.

““Also please advise status of voter who moves on the day of the elec-
tion.

“As required by statute when asking you for an opinion, I render as my
opinion that such voter so moving from one precinct to another imme-
diately before such election would be a qualified voter entitled to vote in
the precinct to which he so moves. And as to voter moving on election
day, if he declares that his intentions were fixed, before such removal, to
so move, he would be entitled to vote in the precinct to which he on that
date moved.
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“I.cite you for brief required by statute Art. 2939; also to Art. 2916.
And cases cited under said Art. 2939, Vernon’s Statutes, 1914, especially
the case of Little vs. State, 75 T., 616, 12 8. W., 965; also Savage vs.
Umphries, 118 S. W., 893.

““Wiil you kindly let us have this opinion as early as possible as we shall
be governed by same in holding said election, which will be at an early
date and there will be a great deal of moving from one precinct to another
at the time the election is held. Ochiltree, present county seat, is to be
moved to Perryton on a new branch of the Santa Fe just being con-
structed.”

In addition to Articles 2939 and 2916 cited by vyou, I cite you to
Article 2952, which I think substantiates vour position. The portion
of the Article I refer to is a follows:

“If a citizen, after receiving his poll tax receipt or certificate of exemp-
tion, removes to another county or to another precinct in the same county,
he may vote at an election in the precinct of his new residence in such
other county or precinct by presenting his poll tax receipt or his certificate
of exemption or his written affidavit of its loss to the precinct judges of
election, and stating in such affidavit where he paid such poll tax or re-
ceived such certificate of exemption, and by making oath that he is the
identical person described in such poll tax receipt or certificate of exemp-
tion, and that he then resideg in the precinct where he offers to vote and
has resided for the last 12 months in the State.”

This question has been before this Department already and in an
opinion rendered on June 21, 1916, found on page 209, published
Report and Opinions of the Attorney General of Texas for 1914-16,
In a very elaborate opinion by W. P. Dumas of this Department, we
held

“That in order to constitute a change of residence of a voter, there

must be an actual removal coupled with an intention to abandon the former
residence and acquire a2 new one.”

As to whether or not a man has changed his residence in good faith
and is entitled to vote in his new place of abode, it is a question of fact
to be determined in each case upon its merits. If the voter has in
fact moved into a new precinct within the same county in good faith
to reside in such precinet and to acquire a residence therein, such
voter is entitled to vote at any general county eleetion held subsequent
to his acquiring his new residence as aforesaid. This is substantidted
by Article 2952 quoted by me and also by the authority quoted by
you.

In the case of Little vs. State, 12 S. W., 965, cited by you, Judge
Gaines, speaking for the Supreme Court, approves the following
charge which specifically substantiates this position.

“But in an election held for the purpose of locating a county seat and
to elect county officers, the only test as to residence in order to be a quali-
fied voter would be one year in the State next preceding such election and
at least 6 months in the county in which he offered to vote.”’

This is unquestionably the law in this State except in cities of
10,000 inhabitants or more and in elections which are purely local
and relate to the interests exclusively of the election precinct into
which the voter moves.

Yours very truly,
JOEN MAXWELL,
Assistant Attorney General.
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Op. No. 2200, Bk. 54, P. 105,
ELECTIONS—FURNISHING BALLOTS FOR USE BY ABSENTEE VOTERS.

The County Democrtic Executive Committee is authorized to furnish
the county clerk with necessary ballots to be used by absentee voters in
primary elections uuder the Absentee Voting ILaw, and the county clerk i=
authorized and it is his duty to deliver to each absentee voter a ballot, as
provided in the Act.

Chapter 40, Second Called Session, Thirty-fifth L.egislature,

ATTORNEY ((ENERAL’S DEPARTMENT, March 30, 1920.
Honorable W H. Tolbert, Assistant District Attorney, Fort Worth,
Tezas.
DEAR Sir: I have yours of the 24th inst., addressed to the Attor-

ney General, propounding an inquiry relative to the Absentec Voting
Law, as follows:

“In the First Called Session of the Thirty-fifth Legislature, Article 2939,
Chapter 4, Title 49 of the Revised Civil Statutes, an Act was passed
amending the above Article, and entitled the absentee voting bill.

‘“The law requires that the county clerk shall have official ballots printed
and distributed to the election judges before time for holding the election.
In the amended Act it provides for a voter who is to be absent from his
precinct appearing before the county clerk and voting under the provisions
laid down in the amended Act. Another provision of the statute is that no

;)ne is permitted‘ to have a copy of the ballot except the qualified election
udges.

“Will you please advise us whether or not in your ‘opinion it would be
legal in view of the other existing statutes for the county clerk to furnish
ballots to the absentees as provided in the amended bill.”

I respectfully direct yvour attention, first, Yo the fact that the
Absentee Voting Law, Chapter 40, Acts of the First Called Session,
Thirty-fifth Legislature, applies to primary elections only. See the
last sentence of the act. This being true, we must look to the statutes
governing primary elections, and not ‘to those governing general
elections, in order to determine the question.

The Absentee Voting Law provides that the elector may, by com-
plying with the provisions of the Act, cast his vote with the county
clerk when he expects to be absent from the county of his residence
and at any other place in this State on the day of the election, and
that ‘‘said clerk shall deliver to such elector one ballot which has
been prepared in accordance with the law for use in such election.’’

Here we have an express provision of the law making it the duty
of the clerk to deliver to the elector a ballot ‘‘which has been pre-
pared in accordance with the law for use in such election.”” Now
what does the law say with reference to the preparation of ballots in
primary elections?

Article 3095, Revised Civil Statutes, provides that: ‘‘The official
ballot shall be printed by the county committee in each county,’’ and
then the statute goes on to say that the committee shall furnish to the
presiding officer of the general primary for each voting precinct,
at least one and one-half times as many of such official ballots as there

16—Att'y Gen’l
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are poll taxes paid for such precinct, as shown by the tax collector’s
list.
Article 3112 is in the following language:

“The executive committee shall have general supervision of the primary
in such county and shall be charged with the full responsibility for the dis-
tribution of all supplies necessary for holding same in each precinct, to the
presiding judge thereof.”

It being the duty of the County Executive Committee to have the
ballots printed, and the law having provided that it is the duty of
the county clerk to furnish the absentee voter with a ballot, the
reasonable inference is that it was intended that the committee would
turn over a supply of ballots to the county clerk necessary to ae-
complish the purpose of the Absentee Voting Law, and we hold that
this was the intention of the Legislature. It is not to be supposed
that the Legislature would do an idle thing, that is, it would not have
made it the duty of the county clerk to turn over a ballot to the
absentee voter, and, at the same time, intended that it should be un-
lawful for hlm to do so, or that it should be unlawful for him to be
furnished with a supply of ballots from those charged with the duty
of having them printed.

I find nothing in the statutes prohibiting the County Executive
Committee from supplying the county cleark with ballots for absentee
voters, or making it unlawful for the county clerk to furnish absentee
voters with ballots; on the contrary, I am of the opinion that the pro-
vision directing the county clerk to furnish the voter with a ballot,
together with the other statutes, above mentioned, affords ample
authority and direction to the County Executive Committee to
supply him with ballots fcr said purpose and for the clerk to comply
with the Absentee Voting Law in delivering ballots to voters.

Yours very truly,
L. C. Surton,
Assistant Attorney General.

Op. No. 2235, Bk. 54, P. 289.
ELECTIONS—SUFFRAGE.

1. In both general and primary elections when a voter because of some
bodily infirmity, such as renders him physically unable to write, or who is
over sixty years of age and is unable to read and write, requires assistance
in order that he may vote, such assistance may be given; and in a general
or governmental election the voter may make known his wishes in any
language which he speaks and the election judge may assist him in any
language understood by the voter; but in primary elections such voter is
required to make known his w1shes in the English language, and the judge
in aiding and assisting him can use only the English language..

2. The requirement of the statute as to the use of the English language
has no reference to the subject of challenge in either general or primary
elections and a voter at either of such elections cannot be challenged be-
cause he dodes not speak and understand the English language.

3. 1If a voter is able to prepare his ballot without assistance, then he is
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entitled to vote in either a general or a primary election, regardless of his
inability to speak or read the English language or any other language.
State Constitution, Article 6, Sections 1 and 2.
Revised Statutes, Article 3003, as amended by Chapter 55, General
Laws, passed by the Regular Session of the Thirty-sixth Legislature.

AvustiN, TExas, June 23, 1920.
Honorable John A. Valls, District Attorney Laredo, Texas.
DeEsr Sir: Your inquiry reads as follows:

“I have reference to the General Laws, passed at the Regular Session of
the Thirty-sixth Legislature, page 94, concerning the qualifications of a
voter.

‘“We have a number of native born American citizens who are fully able
to prepare their own ballot without any assistance whatever from any-
body. These American citizens of Mexican extraction while able to pre-
pare their ballot without any assistance are not able to enter into a sus-
tained conversation in English and in many cases they are not able to
understand or speak much English, yet they are able to read and to pre-
pare their ballot without assistance.

‘“What I want to know is can a judge of clection at a city election or
otherwise challenge such a voter and ask him questions in English until
the voter says he does not understand and then can the judge refuse to
allow him to vote on the ground that the voter does not speak or under
stand the English language?

“A voter enters the polling place, presents his poll tax receipt or certifi-
cate of exemption, his name appears on the list and is able to prepare his
own ballot. Can a judge then proceed to ask him questions for the pur-
pose of disqualifying him by showing that he cannot speak the English
language?”’

Your question involves the construction of Article 3003, Revised
Statutes, as finally amended by Chapter 55, General Laws, passed
by the Regular Session of the Thirty-sixth Legislature. This Article
as amended reads:

‘“‘Not more than one person at the same time shall be permitted to
occupy any one compartment, voting booth or place prepared for a voter,
nor shall any assistance be given a voter in preparing his ballot, except
when a voter is unable to prepare the same himself because of some bodily
infirmity, such as renders him physically unable to write, or is over sixty
years of age and is unable to read and write, in which case two judges of
such election shall assist him, they having been first sworn that they will
not suggest, by word or sign or gesture, how such voter shall vote; and
they will confine their assistance to answering his questions, to naming
candidates, and the political parties to which they belong, and that they
will prepare his ballot as such voter himself shall direct; provided that the
voter must in every case explpain in the English language how he wishes to
vdte, and no judge of the election shall use any other than the English'
language in aiding the voter, or in performing any of his duties as such
judge of the election, and in all cases where assistance is given hereunder,
two judges of the election shall assist such voter, they having been first
sworn that they will not suggest, by word, sign or gesture, how such voter
shall vote; that they will confine their assistance to answering his ques-
tions in the English language, to naming candidates, and, if the voting be
at a general election, to naming the parties to which such candidates be-
long, and that they will prepare the ballot as such voter directs, in the
English language; and where any assistance is rendered in preparing a
ballot other than herein allowed, the ballot shall not be counted, but
shall be void for all purposes. If the election be a general election, the
judges who assist such voter shall be of different political parties, if there be
such judges present, and if the election be a primary election, a smper-
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visor, or supervisors, may be present, when the assistance herein permitted
is being given, but such supervisor or supervisors must remain silent ex-
cept in cases of irregularity or violation of the law.”

This statute purports to apply to both primary elections and gen-
eral or governmental elections. The power of the Legislature with
reference to primary elections is very much different from its power
with reference to general or governmental elections. Xay vs.
Schneider, 218 S. W., page 479.

‘We will first discuss the statute with reference to its bearing, if
any, on the subject of general or governmental elections. The first
portion of the Article which we have quoted specifies two instances in
which a voter may be assisted.

(a) When a voter is unable to prepare his ballot because of some
bodily infimity, such as renders him physically unable to write:

(b) When a voter is over sixty years of age and is unable to read
and write.

When either one of these conditions obtains, the judges of the
election in a general election are authorized to assist the voter.

The next paragraph of this Article as amended provides that the
voter must in such case explain in the English language how he
wishes to vote and that no judge shall use any other language other
than the English language, or in performing any of his duties as
such judge of election. We construe the last phrase ‘‘or in performing
any of his duties as such judge of the election’’ to refer only to the
duties of the judge in giving assistance to the voter. This is plain
when the caption of the act is examined, which confines its meaning
to the purpose which we have just stated.

Now the question is whether or not this statute, when we interpret
it with reference to general or governmental elections, is to be given
the meaning that the voter must use the English lagnuage in explain-
ing to the judges how he desires to vote, and that the judge must in
turn use to the voter only the English language. We do not think
the statute can be given any such meaning with reference to general
or governmental elections, for the reason that such an interpretation
would be tantamount to a provision requiring that the voter must
speak and understand the English language before he would be per-
mitted to vote at a governmental election. In other words, the effect
of the statute would be to prescribe a qualification for a voter which
is not required by the Constitution of the State. Section 1, of Article
6, of the Constitution enumerates those who shall not be allowed to
vote. The enumeration is familiar and it is unnecessary to quote the
same. Section 2, of this Article of the Constitution declares that
every male person subject to none of the disqualifications enumerated
in Section 1, and who shall attain the age of twenty-one years, who shall
be a citizen of the United States, and who shall have resided in the
State for one year next preceding the election, and six months within
the district or eounty in which he offers to vote, shall be deemed a
qualified elector, and every male person of foreign birth subject to
none of the previous disqualifications who has six months prior to the
election declared his intention to become a citizen shall be deemed
a qualified elector.
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It shall be noted that the Constitution does not require that the voter
shall either speak or understand the English language, although the
Constitution clearly contemplates that foreigners who have been here
but a short period of time shall he permitted to vote. The effect of
Chapter 55, above quoted, if we are to make it apply in the particulars
referred to to general elections, is to ingraft upon constitutional quali-
fications of voters another and different qualification that they must
speak and understand the English language. This cannot be done.
It is a generally accepted rule that the enumeration in a state con-
stitution of the classes of citizens who shall be permitted to vote is
to be taken as to all matters within the purview of the provision as a
complete and final test of the right to exercise that privilege, and
that the Legislature can neither take from nor add to the qualifications
there set out. It is quite true that the Legislature has authority to
make reasonable regulations for the exercise of the elective franchise
so long as it does not deny the franchise itself either directly or by
rendering its exercise so difficult and inconvenient as to amount to a
denial. 9 Ruling Case Law, pages 1024-1025.

The text which we cite is based upon many authorities and is un-
doubtedly the rule of law followed generally by the courts. To say
that one who offers to vote at a general or governmental election must
explain how he desires to vote in the English language and that the
judge must render his assistance in the English language when the
voter can neither speak mor understand that langmage is simply to
deny to the voter the privilege of exercising the right of suffrage.

‘We have therefore concluded and so advise you that when a voter
who because he is physically unable to write or is over sixty years
of age and unable to read and write requires assistance in order that
he may vote, that such voter may explain in any language how he
wishes to vote, and the judge of the election may assist him in any
language understood by the voter. In other words, the provision to
the effect that the voter must explain in the English language how
he wishes to vote and that the judge shall not use any other than the
English language in assisting him has no application to general or
governmental elections.

With reference to primary elections, however, the rule is entirely
different. Primary elections are elections under legislative control in
the government of political parties and have been held in this State
not to be subject to the limitation of suffrage prescribed by the Con-
stitution of the State. Koy vs. Schneider, 218 S. W, page 479.

We are of the opinion, therefore, that when the voter has some
bodily infirmity such as renders him physically unable to write, or
is over sixty years of age and unable to read and write, offers to vote
at a primary election and requires assistance, that such voter must
explain in the English language how he wishes to vote, and the judge
of such primary election must use only the English language in aiding
the voter, or in performing any of his duties as judge of such election
in aid of such voter.

In your inquiry you state that you have a number of American
citizens who are fully able to prepare their own ballot without any
assistance whatever from anybody, although they are not able to
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enter into a sustained conversation in English and in many cases are
not able to understand or speak much English, vet are able to read
and to prepare their ballot without assistance. If the voter is able
to prepare his ballot without assistance, then hé is entitled to vote
in either a general or primary election regardless of his inability to
speak or read the English language, or any other language. You state
in your inquiry that you desire to know if a judge of election at a
city election or any other election can challenge a voter who is able
to make his own ballot until such voter states he does not understand
the English language, and then refuse to permit the voter to vote
because he does not understand the English language. We advise
you that neither the judge nor any one else has any such right. The
judge cannot challenge the voter for the purpose of ascertaining
whether he understands the English language. The ability to under-
stand the English language is not a qualification, nor test of the right
to exercise the privilege of suffrage at either’'a general or a primary
election. It is only when the voter requires assistance at a primary
election that he must make known his wishes in the English language
and to which the judge must respond in the English language. Article
3003, as amended, has no reference to the subject of challenge, nor to
the duties of the judge when challenges are made. So far as city
elections are concerned, they, of course, are governed by Article 790
of the Revised Statutes, but the rule we have just stated applies to
all classes of elections. Of course, Article 790 relates only to actual
governmental elections and not to primary elections. The statute
which we have discussed would govern primary elections regardless
of the purpose for which they were held. Our view of the matter,
however, is that Article 3003 as amended in prescribing the English
language test for primary elections relates onlyv to that portion of the
process of voting when assistance is to be given the voter under the
statute and that it has no reference to the subject of challenge, the
privilege of the voter thereto, or the duties of the judge. It may be
that the general language used, to-wit: ‘‘Or in performing any of
his duties as such judge of the election,’’ is broad enough to require
the judge to use the English language in performing all his duties as
such election judge, but the general language must be limited to the
purpose expressed in the caption of the act and the caption expressly
says that Chapter 30 of the General Laws of the Fourth Called Ses-
sion of the Thirtyfifth Legislature is amended ‘‘by making it man-
datory for both parties to use the English language when assistance
is given to a voter.”” It is a familiar rule that if the body of an act
is broader than the caption that its meaning will be limited by the
intention expressed in the caption.

You are advised, therefore, that in both general and primary elec-
tions, when a voter because of some bodily infirmity, such as renders
him physically unable to write, or is over sixty years of age and is
unable to read and write, requires assistance in order that he may
vote, that such assistance may be given, and that in general or gov-
ernmental elections the voter may make known his wishes in any
language which he speaks and the election judge may assist him in
any language understood by the voter; but in primary elections such
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voter is required to make knbown his wishes in the English linguage,
and the judge in aiding and assisting him can use only the English
language.

You are further advised that the requirement of this statute ds to
the use of the English language has no reference to the subject of
challenge in either general or primary elections and that no votér at
either of such elections can be challehged hecause he does not speak
and understand the English language.

Yours very truly,
C. M. CugreroN,
Attorney General.

Op. No. 2111, Bk. 53, P. 233.
ELECTIONS—SPECIAL SENATORIAL—CANDIDATES—NAMES oON TICRET.

‘Where there is no primary election to nominate candidates in a special
senatorial eleclion to fill a vacancy, there is no statute expressly prescrib-
ing the method of a candidate having his name placed upon the ticket, but
the Secretary of State would be authorized to certify to the county clerks
of the district the name of any citizen making application in the form and
with the board of subscribers thereto, as is required by Articles 3164, 3165,
3166 and 3167, Revised Statutes, 1911.

AvusTin, TEXAS, July 1, 1919.
Honorable George F Howard, Sccretary of State, Building.
For attention Hon. C. D. Mims, Chief Clerk.

DEAR Sik: You verbally request an copinion from the office of the
Attorney General, advising you under what circumstances you would
be authorized to certify the name of a candidate for a place upon the
ballot to be used in a special election called by the Governor to fill
a vacancy in the office of State senator.

In reply thereto, you are advised that there is no express statute
upon this question. The nearest applicable statute is Article 3464,
together with Articles 3165-6 and 7, which prescribe the method to
be followed by independent candidates seeking to have their names
placed upon the ballot at a general election. It is provided by those
Articles in substance that the name of an independent candidate may
be printed on the official ballot in the column for independent candi-
dates after a written application has been signed by qualified voters
addressed to the Secretary of State and delivered to him within thirty
days after primary election date, as follows: The number of signers
requisite varies according to the office to be filled; the number re-
quired in a senatorial office is three (3%) per cent of the entire vote
cast in any State district at the last preceding general election, pro-
vided that the number of signatures need not exceed five hundred.

It will be noted that the language of the above Article is to the
effect that the petition with the requisite number of signers must be
delivered to the Secretary of State within thirty days after a primary
election. In the case presented by you, however, there has been no
primary election for the nomination of candidates, although under
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Article 3086, Revised Statutes, such a special primary election could
have been ordered and held. The effect, therefore, is the application
of a candidate running as an independent to have his name placed
upon the ballot to be used at general election.

There is nothing in any law of this State relating to the holding
of elections that could prohibit you from certifying the name of an
independent candidate where there has been no primary, if the re-
quirements of the above articles have been met, but this is the only
law that can be ecnstrued to authorize you to certify to the county
clerks the name of any independent candidate. You would not be
authorized to so certify any name unless the same has been presented
to you in the form above set out. The mere application of a candidate
presented to you in the form used in applications by candidates to
have their name placed upon a ballot for a county office would not
authorize you to make a certificate, and you should decline to make
a certificate merely upon such an application.

We, therefore, advise you that where a candidate running in a
general election to fill a vacancy in the office of State senator, files
with you a petition signed by three (3%) per cent of the number of
votes cast in the district at the last preceding general election, or by
five hundred (500) such voters, you would be authorized to certify
his name to the county clerks of that district to be placed upon the
official ballot at the special election, and that under no other circum-
stances or procedure would you be so authorized.

Yours very truly,
C. W. TAYLOR,
Assistant Attorney General.



REPORT OF ATTORNEY GENERAL. 249

OPINIONS ON CHILD, FEMALE AND OTHER LABOR LAWS.
Op. No. 2174, Bk. 53, P. 55
LaBor Liaws,

The Fifty-four Hour Law applies to females employed as manicurists by
lessees and managers of barber shops.

The Fifty-four Hour ..aw applies to females employed as manicurists by
the owvners, lessees and managers of barber shops.

Chapter 56, General Laws, Thirty-fourth Legislature.

AvusTiN, TExAS, January 21, 1920.
Hon. T. C. Jennings, Labor Commissioner, Capitol.

Dear Sir: This Department is in receipt of your letter dated
January 16, 1920, and also the letters of deputies engaged by your
Department, wherein you request an opinion from this Department
as to whether or not barber shops employing female barbers and
manicurists come within and are subject to the provisions of what is
known as the Fifty-four Hour Law, being C. S. B. No. 40 contained
in the Printed Acts of the Regular Session of the Thirty-fourth
Legislature as Chapter 36. The facts and conditions as set forth in
your letter are as follows:

‘“Women barbers and manicurists are being worked more than nine
hours per day and fifty-four hours per week in these places, and the claim
is set up that they are not employes within the meaning of the law because
of the fact that they work on a commission instead of a straight salary.

These women, however, are subject to the same orders, and are hired or
discharged in the same manner as are those employed on a regular salary.

I respectfully request a ruling by your Department setting out whether
or not the employment of women for more than nine hours in any one
day, or more than fifty-four hours in any one week, under the conditions
herein stated, constitutes a violation of Chapter 56, General Laws of Texas,
enacted at the Regular Session of the Thirty-fourth Legislature.”

That portion of the Act in question is Section 1 of Chapter 56,
General Laws of the Thirty-fourth Legislature above referred to,
which reads as follows:

“No female shall be employed in any factory, mine, mill, workshop,
mechanical or mercantile establishment, laundry hotel, restaurant or
rooming house, theater or moving picture show, barber shop, telegraph,
telephone or other office, express or transportation company, or any State
institution, or any other establishment, institution or enterprise where
females are employed, except as hereinafter provided, for more than nine
hours in any one calendar day, nor more than fifty-four hours in any one
calendar week; provided, however, that in case of extraordinary emer-
gencies, such as great public calamities or where it becomes necessary for
the protection of human life or property, longer hours may be worked,
but for such time not less than double time shall be paid such female with
the consent of the said female; provided, this Act shall not apply to
stenographers and pharmacists.”

In our opinion such act applies to either or both female barbers
and female manicurists employed in barber shops and receiving pay
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therefor. It is perfectly clear that there is nothing in the act to
indicate an intention on the part of the Legislature to exempt from
or prevent Section 1 of Chapter 56 heretofore referred to from apply-
ing to females employed in barber shops, as the only exceptions to
the Act are stenographers and pharmacists. As to that part of your
letter which reads as follows:

“the claim is set up that they are not employes within the meaning of
the law, because of the fact that they work on a commission instead of
a straight salary.

These women, however, are subject to the same orders, and are hired
or discharged in the same manner as are thoses employed on a regular
salary.”

From the above portion of your letter, we are of the opinion that
such female employes could not be considered otherwise than as an
employe and not as a partner. There is no law to warrant the con-
clusion that such female is a partner, but on the contrary the owner,
lessee or manager of such shop has and exercises a right to employ
and discharge such female, neither does such female have any con-
trol or management of such barber shop and neither does she share
in the losses of same, if any. In the case of Bradshaw vs. Aprson,
36 Tex., 153, the court said:

“This cause must go back for new trial. As the question of partnership
must again be determined, it may not be improper here to remark that
it is believed to be now a well settled principle of law of partnership
that a clerk in a mercantile house, or an employe in any firm of business,
who receives a certain per cent. or portion of the profits of the firm, for
or in lieu of a salary, is not thereby a partner, and liable for the partner-
ship debts.”

The contention that they are not employes because of the fact they
are paid on commission basis instead of a straight salary is not well
founded or well taken. In Hamberger vs. Marcus, 27 Atl., 681;
157 Pa., 133, 37 Am. St. Rep., 719, the court said:

“The Act providing that the wages of any laborer or the salary of any
person in public or private employ shall not be liable to attachment in
the hands of the employer includes the commissions owing to a traveling
salesman from his employer for goods sold by him, constituting the com-
pensation of the salesman for services performed by him.”

Further, in re Luxton Black, 54 N. Y. Supp., 778; 35 App. Div.,
243, the court said:

‘“Wages as used in the law of 1885, Chapter 376, referring to preferences
on claims against corporations for ‘wages’, where a receiver is appointed
will include commissions earned by one employed in selling pianos under
an agreement to pay him a fixed salary of so much per week and a per
cent.hon sales, together approximately what his services were reasonably
worth.”

In the case of Buffalo Steel Company vs. Etna Life Insurance
Co., 136 N. Y. Supp., 977, this court said:

“An employe under sixteen years of age permited to operate dangerous
machinery prohibited by labor law is employed in violation of law with
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an employer’s liability policy, accepting liability for injury to one so em-
ployed; ‘employed,’ when so used, having a broader meaning than ‘hir-
ing’, and merely ‘to be 1n service, to cause to be engaged in doing some-
thing.” '

And in the case of United States vs. Morris, 14 Pet., 39 U. S., 463,
the court used the following language:

“To be employed at anything means not only the act of doing it, but
also to be engaged to do it. To be under contract or orders to do it.”

For the reasons above set out, we are of the opinion and so ad-
vise you that the provisions of Chapter 56, General Liaws of the
Thirty-fourth Legislature, apply to owners, lessces and managers
of barber shops employing females, as they are from the very nature
of things as well as from every fact and condition, clearly within the
contemplation of the statute which, as we view it, was enacted for the
purpose of protecting females engaged in manual labor.

Yours very truly,
C. L. SToNE,
Assistant Attorney General.

Op. No. 2110, Bk. 53, P. 223.

FEMALE EMPLOYES—STATE INSTITUTIONS—HOURS OF WORK.

Where the superintendent of a State institution causes the female em-
ployes of the institution to work more than nine hours a day or more than
fifty-four hours a week, it is a question of fact as to whether the super-
intendent of such institution as an individual is guilty of a violation of
law,

Article 1451h, Vernon’s Criminal Statutes, 1916;

Article 14511, Vernon’s Criminal Statutes, 1916;

Page 101-2, Acts of the First Called Session of the Thirty-fifth Legisla-
ture,

Avustin, TEXAS, June 30, 1919.
Honorable Beverly Young, M, D., Superintendent Southwestern In-
sane Asylum, San Antonio, Tezxas.
DEARr Sir: I have your letter of June 20, addressed to the Attorney
(General, reading as follows:

‘“Referring further to our conversation regarding the status of State
institutions where female employes are required to work more than eight
hours, I should like to know what position we would be in if charges were
made against us for this violation of law.

‘“We have made every effort to secure appropriations from the Legisla-
ture sufficient to cut the number of hours, but so far have been unable to
ilo anything and the Labor Commission insists that we must abide by the
aw.”

In reply, your attention is directed to Article 1451h, Vernon’s
Criminal Statutes, 1916, wherein it is provided:

“No female shall be employed in * * * any State institution
* * & for more than nine hours in one calendar day, nor more than
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fifty-four hours in any one calendar week; provided, however, that in
case of extraordinary emergency such as great public calamitiees, or when
it becomes necessary for the protection of human life or property, longer
hours may be worked, but for such time no less than double time shall
be paid such female with the counsent of the said female; provided this
shall not apply to stenographers and pharmacists.”

Article 1451L, Vernon’s Criminal Statutes, 1916, provides that
any one who shall permit any female to work more than nine hours
in any one calendar day or more than fifty-four hours in any one
calendar week shall be deemed guilty of a misdemeanor and upon
conviction in any court of competent jurisdiction shall be fined in
any sum not less than fifty dollars nor more than two hundred
dollars, and each day of such working and each such female em-
ployed, required or permitted to work more than nine hours in any
one calendar week shall constitute a separate offense.

Your attention is also directed to the fact that the Legislature in
making its appropriation for the Southwestern Insane Asylum for
the two fiscal years ending August 31, 1919, fixed the number of
emploves that may be employed by the Southwestern Insane Asylum
and fixed the salaries of such employes (see pages 101-2, Acts of the
First (‘alled Session of the Thirty-fifth Legislature).

It is unlawful to cause the female employes of the Southwestern
Insane Asylum to work more than nine hours a day or more than
fifty-four hours a week, except in cases of extraordinary emergen-
cies, but if the Legislature fails to provide a sufficient number of
employes to do the work that must be done in order to properly
maintain the Southwestern Insane Asylum and to properly care for
and treat the patients therein, the superintendent of the Institution
will not be guilty of any violation of the law if he causes the
female employes of the institution to work more than nine hours a
day or more than fifty-four hours a week.

The Southwestern Insane Asylum is a State institution and the
superintendent of that institution is an agent of the State and he
has no discretion in the operation of that institution, it being his
duty to maintain and operate the same in the way and manner and
with the number of employes provided for by the Legislature and it
is his duty to see that the institution is properly maintained and that
the inmates therein receive all necessary care and treatment.

If the Legislature has in fact furnished a sufficient number of
employes to do the work connected with the institution, and the
superintendent wilfully causes a female employe of the institution
to work more than nine hours a day or more than fifty-four hours
a week, he is guilty of a violation of the law.

Therefore, in the event the superintendent of the Southwestern
Insane Asylum should be prosecuted for working female employes
of that institution for a longer period of time than permitted by
the statutes, it would be a question of fact as to whether or not it
was necessary in order to properly maintain the institution and care
for and treat the patients therein, that the female employe be
worked more than nine hours a day or more than fifty-four hours
a week,
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In other words, the State of Texas owns and operates the South-
western Insane Asylum and the Legislature biennially makes an ap-
propriation for maintaining and operating this State Institution, and
definitely fixes the number of employes that may be employed
therein and fixes their salary at a certain sum per month. There
is a certain amount of work connected with this institution that must
be done and if the Llegislature has failed to provide a sufficient
number of employes t6 do this work or permit the female employes
to only work nine hours a day and not more than fifty-four hours
a week, the superintendent has no choice other than to have the
work done, even though in order to do so he must cause the female
employes to work more than nine hours a day and more than fifty-
four hours a week. In doing so, the law is violated, but it is the
State of Texas that violates the law, not the superintendent of the
institution, and, of course, the State of Texas can be guilty of no
offense against the penal laws of the State.

Article 1451h, a portion of which is hereinabove. quoted, provides
that when female employes are worked overtime that they shall be paid
for such time not less than double time. Now the employes for the
Southwestern Insane Asylum cannot be paid for their overtime for
the reason that the Legislature has fixed their salary at a stipulated
amount per month and the superintendent had no authority and no
funds to pay them for the over time which they work. ‘

Yours very truly,
E. F. SMITH,
Assistant Attorney General.

Op. No. 1979, Bk. 51, P. 587.
Tae CHILD LABOR Law,

1. The employment or services of a ‘“page” or “a boy employed to
wait upon the members of the Legislative Body.” does not come under the
provisions of the Child Labor Law, enacted by Chapter 59, General Laws
of the Thirty-fifth Legislature. Sections 1 and 4, Chapter 59, Acts of the
Thirty-fifth Legislature.

2. 'The Acts of the Legislature under the provisions of the Child Labor
or other similar regulatory and restrictive measures do not apply to
Acts of the State Government by reason of the familiar principle that a
sovereign is not wound by the words of a statute unless expressly named.
The Act of the Legislature, known as the Child Labor Law, referred to
above, does not so name ‘‘State employes’ as coming under its provisions,
hence they are not covered by said law.

U. 8. vs. North Carolina, 136 U. 8., 211;

Auditorial Board vs. State, 156 T., 72.

Avustiv, TExAs, February 4, 1919.

Hon. W. A. Johnson, Lieutenant Governor, Senate Chamber, Austin,
Texas.

DEAr Sir: The Attorney General is in receipt of your letter of
recent date which reads as follows:

“TI would like to ask your Department if under the Acts of the Thirty-
fifth Legislature, or any other statute, it will be necessary for the Senate
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of Texas to secure a permit for the employment of a child under age as
provided for in the Child Labor Law, to act as page during the session of
the Senate.”

Replying thereto, we beg to advise that the last Act of the Legis-
lature restricting the employment of children under fifteen years
of age was passed by the Thirty(fifth Legislature at its Regular
Session, and is known as Chapter 59 of said acts. Sections 1 and
4 of said Act, which only have to do with the subject matter under
consideration, read as follows:

“Section 1. Any person, or any agent or employe of any person, firm
or corporation, who shall hereafter employ any child under the age of
fifteen (15) years, to labor in or about any factory, mill, workhouse,
laundry, theatre or other place of amusement or in messenger service in
towns and cities of more than fifteen thousand population according to
the Federal census, except as hereinafter provided, shall be deemed guilty
of a misdemeanor, and upon conviction in a court of competent jurisdic-
tion, shall be punished by a fine of not less than twenty-five ($25.00)
dollars, nor more than two hundred ($200.00) dollars or by imprison-
ment in the county jail for not more than sixty days, or by both such fine
and imprisonment. Provided that nothing in this Act shall be construed
as affecting the employment of children on farms.

‘‘Section 4. Any person, firm or corporation, their agents or employes,
having in their employ or under their control any child under the age of
fifteen (15) years who shall require or permit any such child to work or
be on duty for more than ten (10) hours in any one calendar day, or for
.more than forty-eight hours in any one week, shall be deemed guilty of
a misdemeanor, and shall be punished by a fine of not less than twenty-
five ($23.00) dollars, or more than two hundred ($200.90) dJollars, or
by imprisonment in the county jail not to exceed sixty (60) days, or by
both such fine and imprisonment. Provided, that nothing herein or in
any other section of this Act shall apply to employment of children for
farm labor, or to hours which children may work on farms.”

By the provisions of Section 1, no child under the age of fifteen
years shall ‘‘labor in or about any factory, mill, workshop, laundry,
theatre, or other place of amusement or in messenger service in
towns and cities of more than fifteen thousand population, according
to the Federal census,’’ except as provided for in Section 5 of said
Act by securing a permit from the county judge of the county where
the minor is loecated in accordance with the provisions of said Sec-
tion 5.

It will be noted from the provisions of Section 1, of the Act above
quoted, that a ‘‘page’’ under fifteen years of age, employed by the
State Senate, a legislative body, is not covered Jy the language
used in the Act unless such ‘“‘page’’ is a ‘‘messenger’’ as contem-
plated by provisions of said Act.

A ‘““messenger’’ is defined to be ‘‘one who bears a message; the
bearer of a verbal or written communication, notice or invitation
from one person to another, or to a public body.”” Wiebster’s Re-
vised Unabridged Dictionary.

In Section 3 of the Act under consideration, in referring to and
describing a ‘‘messenger,’”’ such person is referred to as doing
‘‘a messenger or delivery business.’’

A ‘“‘page’’ is defined to be ‘‘a boy employed to wait upon the
members of a legislative body.”” Webster’s Revised Unabridged
Dictionary.
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From the definition of ‘‘messenger’’ and ‘‘page,’”’ above uoted,
we are of the opinion that the words are not interchangeable; that
thev do not mean one and the same thing, and that, therefore, the
language uscd in Section 1 of the Act above referred to does not
apply in the employment of the services of ‘‘pages’’ or ‘‘boys em-
ploved to wait upon the members of a Legislature’’; and therefore,
that their employment does not come under the restrictions of the
provisions of said Article above referred to, and that their employ-
ment without complying with the provisions of Section 5 of said
Act in procuring a permit before, and for, such employment is not
in violation of law.

In our opinion, the Acts of the Legislature referred to do not
embrace employes of the State government, such as ‘‘page’’ of the
Senate or House of Representatives, by reason of the familiar prin-
ciple that a sovereign is not bound by the words of a statute unless
expressly named. The Act of the Legislature referred to does not
specifically name ‘‘State’’ employes, hence they are not covered by
its provisions.

U. 8. vs. North Carolina, 136 U. 8., 211;

Auditorial Board vs. State, 15 T., 72;

Carr vs. State, 22 American;

State Report, 837;

State vs. Board of Public Works, 36 Ohio, 415;

Vol. 26, American and English Ency. of Law, second edition, page 478,

Yours very tiuly,
W. J. TOWNSEND,
Assistant Attorney Gemeral.

Op. No. 2177, Bk. 53, P. 561.
CHILD LABorR LAW—MESSENGER SERVICE,

County judges may issue permits for children over the age of twelve
‘years to act as messengers, provided the child has been excused from
-school under the provisions of the Compulsory Education Law and all of
the conditions of Section 5 of the Child Labor Law have been met.

If the child has not been excused from school under the Compulsory
‘Education Law then county judges are only authorized to issue permits to
«children to act as messengers when such child is over fourteen years old.

Chapter 49, Acts of the Thirty-fourth Legislature; Chapter 59, Acts of
the Thirty-fifth Legislature.

ATTORNEY GENERAL's DEPARTMENT, January 27, 1920.
Honorable T. C. Jennings, Labor Commaissioner, Austin, Texas.
DEear Sik: Your letter of the twenty-first instant, addressed to
this Department, has been received. Also a letter from Mr. O. D.
Parker, manager of the Western Union Telegraph Company, in this
«ity. Your letter reads: -

“I am enclosing herewith a letter from Mr. O. D. Parker, manager of
ithe Western Union Telegraph Company at Austin, Texas, in which he
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states Lhat there seems to be some misunderstanding in regard to a former
ruling of the Attorney General’s Department affecting boys employed in
messenger service. Would you please inform this Department whether
or not county judges may issue permits to boys between 14 and 15 years
of age to work in messenger service when the conditions set out in Sec-
tion 5 of the Child Labor Law are met? And, whether or not messenger
service comes under the class of prohibitive employment for boys between
12 and 15 years, as set out in Section 5 of the Child Labor Law?
“Thanking you for early consideration of this, I am”

In order that we may have the entire matter before us, I also quote
Mr. Parker’s letter, as follows:

“As there seems to be some misunderstanding as to how sections one
and five of Child Labor Law apply to employment of boys between ages
of fourteen and fifteen as messenger boys, and whether or not the county
judge has authority to issue a permit for their employment as messenger
boys; in erder to clear the matter up, will you please have the Kindness
to request of the Attorney General’s Department a ruling on same? This
is in line with our conversation of today.

“Thanking you for your attention to this matter, I am,”

The opinion referred to by you as being the cause of some mis-
understanding was written by the writer on the eleventh of October,
1919, and addressed to Honorable Chester H. Bryan, County Judge,
Houston, Texas. In that opinion the writer only attempted to rule
on two questions, and in answering these questions it was not neces-
sary to decide or determine the question submitted in your inquiry.
The portion of that opinion referred to by you is as follows:

“It was manifestly the intention and purpose of this Act of the Legisla-
ture to prohibit children under the age of fifteen years from engaging in
messenger service, because of its hazards and danger to life and limb, ete.”

From this quotation it will appear that this Department had
clearly held that a child under fifteen years of age could not be em-
ployed in the messenger service. This was not the intention of the
opinion. but in writing the opinion we quoted in part the provisions
of Section 1 of Chapter 59 of the Acts of the Thirty-fifth Legisla-
ture, but did not quote the exceptions because it was unnecessary
for the purposes of that opinion to determine whether a child under
fifteen vears old was permitted to act as a messenger boy, under

~the Act.

You now desire to know whether a boy over twelve years of age
and under fifteen years of age may be employed in the messenger
service under the provisions of the "Child Labor Law, being Chapter
59, Acts of the Thirty-fifth Legislature.

Section 1 of this Act reads in part as follows:

‘““Any person, or any agent or employer of any person, firm or corpora-
tion, who shall hereafter employ any child under the age of fifteen years,
to labor in or about any factory, mill, workshop, laundry, theater, or other
place of amusement, or in messenger service in towns and cities of more
than fifteen thousand population, according to the Federal Census, except
as hereinafier provided, shall be deemed guilty of a misdemeanor, etc.”
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Section 2 of this Act prohibits the employment of any child,
under the age of seventeen years, in or about any distillery, brewery
or any place where intoxicating liquors are kept or manufactured.
or in any mine, quarry or place where explosives are used, ete.

Section 3 of the ¢t makes it the duty of the employer to ascer-
tain, before sending out any employe under the age of seventeen
years, doing a messenger or delivery business, whether such child
is being sent to any of the prohibited places mentioned in Section 2.

Section 4 of the Act makes it a penalty for the employer to work
any child, under the age of fifteen ycars, more than ten hours in
any one day or more than forty-eight hours in any one week, and
prescribes a penalty therefor.

Section 5 of the Act provides that the county judge may issue a
permit to any child, over the age of twelve years, to work when
the earnings of the child are necessary for the support of its mother
when widowed, or in needy circumstances, or invalid father or of other
children younger than the child for whom the permit was sought and
provides the manner of obtaining said permit, and further provides
that said child must be able to read and write in the English
language, that it is able to perform the work or labor for which a
permit is sought and provides that said permit shall not be issued
when said child is to be employed in or around any mill, factory,
workshop or other places where dangerous machinery is used, or in
any mine, quarry, or other place where explosives are used, or in
any distillery, brewery, or other place where intoxicating liquors
are manufactured, sold or kept, or where the moral or physical con-
dition of the child is liable to be injured, and that the earnings of
such child are necessary for the support of said invalid parents,
widowed mother or mother whose husband has deserted her, or of
younger children and that such support cannot be obtained in any
other manner, and that suitable employment has been obtained, ete.
There is nothing said in this section with reference to the messenger
service.

It is the opinion of this Department, and you are so advised, that
in so far as this act is concerned, there is nothing in it which pro-
hibits the employment of a child over twelve years and under fifteen
years in the messenger service, but Section 5 of Chapter 49 of the
Acts of the Thirty-fourth Legislature, which is known as the Com-
pulsory School Law, prohibits the employment of any child under
fifteen years of age during school hours, not lawfully excused from
attendance upon school.

Subdivision E, of Section 2, of the same Aect provides:

“That any child more than twelve years of age that has completed the
work of the fourth grade of the standard elementary school of seven
grades and whose services are needed in the support of a parent or other
persons standing in parental relationship to the child may, upon presenta-
tion of proper evidence to the county superintendent of public instruction,
be exempted from further attendance upon school.”

These two acts are in pari materia and must be construed together.
You are, therefore, advised that it is the opinion of this De-

17—Att’y Gen’l
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partment that a child twelve years of age and over may be em-
ployed in the messenger service when both the conditions im-
posed by Subdivision E of Section 2 of the Compulsory Edu-
cation Law and those of Section 5 of the Child Labor Law have
been met.

In other words, if a child twelve years old has been excused from
attendance at school under the provisions of the Compulsory Edu-
cation Law and the conditions of Section 5 of the Child Labor
Law are met with, the county judge may issue the child a permit
to labor, provided that he is satisfied that all these conditions have
been met and that the messenger service is not liable to injure the
moral or physical condition of the child, but if the child has not
been excused under the provisions of the Compulsory Education
Law, then county judges are prohibited from issuing permits to
such child, unless it is fourteen years of age. A child, twelve
years of age and under fourtcen years of age, not excused from
attendance at school under the Compulsory Education Law, but who
can comply with all the requirements and conditions imposed by
Section 5 of the Child Labor Law, may be employed in the mes-
senger service, provided its employment does not require it to
work during school hours. )

Yours very truly,
* Bruce W. Bryanr,
Assistant Attorney General.

Op. No. 2140, Bk. 53, > 364.

CuiLp LaBor Law, SEcTiON 1, CHAPTER 59, AcTs THIRTY-FIFTH LEG-
ISLATURE, PROAIBITS THE EMPLOYMENT OF CHILDREN IN
MESSENGER SERVICE IN CITIES oF 15,000 PorvU-

LATION OR MORE, ExcEpr UNDER
CEerTAIN CONDITIONS.

““Messenger’’ is defined to be one who bears a message or an errand and
includes “delivery service.” County judges are authorized to issue per-
mits to children over twelve years of age to work under the conditions
and limitations set out in Section 5, Chapter 59, Acts Thirty-fifth Legis-
lature, and it is immaterial whether the child works during or after
school hours, when the conditions are the same..

Avustin, Texas, October 11, 1919.
Hon. Chester H. Bruan, County Judge, Houston, Texas.
Dear Sir: Your letter of the 29th wultimo, addressed to the Attor-
ney General, has heen received. It reads:

“I] have hefore me copy of your letter to Hon. T. C. Jennings, Commis-
sioner of Labor, with reference to children employed in messenger service in
towns of more than 15,000 population. Acting in accordance with this,
I have not been issuing permits for children to work in messenger service
in this city, but have been issuing permits for boys under 15 years of age
to work in delivery service for drug stores, etc.

“I would be glad to have you advise me if, in your opinion, messenger
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and delivery service would be construed as one and the same thing. You
will readily understand that delivery service is just as hazardous as
messenger service, and I am desirous of having an opinion from you on
this madtter.

“With regard to the conditions under which a child can he given a per-
mit Lo work, do the same conditions have to apply for children to work
after school hours?

“I would thank you to give thig matter your early consideration and
advise me.”

A fundamental rule of statutory construction is that the intention
of the Legislature must be looked to and ascertained, if possible. The
Legislature is presumced to intend that the language used by it in any
bill shall have the usual and ordinary effect. In order to ascertain
just what the Legislature had in mind when it wrote into Article 1,
Chapter 59 of the Acts of the Thirty-fifth Legislature, the words ‘‘mes-
senger service,”’ we must also look to the common acceptation of the
meaning of these words. Section 1 of Article 5502 of the Revised
Statutes declares: ‘‘The ordinary signification shall be applied to
words, except words of art or words connected with a particular trade
or subject matter, when they shall have the signification attached to
them by experts in such art or trade, or with reference to such sub-
jeet matter.”” A messenger is defined by Words and Phrases to be
‘‘one who bears a message or an errand.’’

It was manifestly the intention and purpose of this Act of the Leg-
islature to prohibit children under the age of fifteen years from en-
gaging in messenger service because of its hazards and danger to life
and limb, as well as an injury to the morals because of their coming
in contact with crowded traffic conditions and because of places of
questionable character they might be sent to by their employers. It is
also a well known fact that at the time the Legislature passed this Act
there were in all large cities messenger service companies who em-
ployed boys of tender years as messenger boys, whose duties were to
carry packages and run errands for the public for hire. The peril to
life, limb and morals is just as great to a boy acting as messenger boy
or a delivery hoy for a drug store as it would be if he were a mes-
senger boy in the service of a telegraph company, or in the general
messenger service. The word ‘‘messenger’’ has a general and well
known meaning, so that it applies to boys earrying and delivering par-
cels, running errands of various kinds, as well as delivering written
or verbal messages, and you are advised that boys carrying and de-
livering parcels for drug stores should be considered in the ‘‘mes-
senger service.’’

By your second question, you desire to know if the same conditions
must exist for you to be authorized to issue a permit to a boy working
after school hours as if he were working during school hours.

In reply to this question, you are advised that the law makes no
exception as to when the child should be permitted to work, whether
before, after or during school hours. In order for you to be authorized
to issue the permit for a child over twelve years and under fifteen
-years of age to work, the conditions as set out in Section 5, Chapter
59, Acts of the Thirty-fifth Legislature, must exist.

For your information, I am enclosing you a copy of an opinion of
this Department, prepared by Honorable C. W. Taylor, Assistant At-
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torney General, under date of April 8, 1918, and addressed to Hon-
orable T. C. Jennings, Labor Commissioner.
Yours very truly,
BruceE W. BRYANT,
Assistant Attorney General.

Op. No. 1953, Bk. 51, P. 399.

CHILD LaBOR LAw.

No child under fifteen years of age may be employed to labor in or
about any factory, mill, workshop, theatre, or other place of amusement,
without regard to where such institution is located.

The clause, “in towns and cities of more than fifteen thousand popula-
tion,”” used in Section 1 of the Act, applies to only the occupation of
messenger service; and the Act prohibits the employment of any child
under the age of fifteen years in messenger service only in towns of over
fifteen thousand population, according to the last United State census,

Chapter 59, Acts of the Regular Session of the Thirty-fifth Legislature.

AvusTiN, TExAs, November 16, 1918.
Hon. T. (. Jennings, Commassioner of Labor, Building.

Dear SIr: In your communication, addressed to the Attorney
General, you desire his opinion as to whether or not Chapter 59, Acts
of the Regular Session of the Thirty-fifth Legislature, applies to the
employment of children in occupations named in the law other than
messenger service and other specifically exempted occupations in towns
and cities of less than fifteen thousand population.

That portion of Section 1, Chapter 59, Acts of the Thirty-fifth Leg-
islature, pertinent to your inquiry, is as follows:

““‘Section 1. Any person, or agent or employee of any person, firm or
corporation, who shall hereafter employ any child under the age of fiftten
(15) years, to labor in or about any factory, mill, workshop, laundry,
theatre or other place of amusement or in messenger service in towns
and cities of more than fifteen thousand population according to the
Federal census, except as hereinafter provided, shall be deemed guilty
of a misdemeanor * * ¥V

I note in your communication that you state that the enrolled bill
on file in the office of the Secretary of State shows that a comma ap-
pears between the words ‘‘amusement’’ and ‘“or,’’ in the sixth line of
the same, as written above, but that such comma does not appear in
the printed Act as published by the Secretary of State. We think
that the omission of this comma is an immaterial error on the part of
the printer, or those charged with the printing of the law.

The function of a comma in punctuation is not necessary, while the
same would be entirely proper to elucidate the meaning of the language
here used by the Legislators. By the use of the disjunctive conjune-
tion ‘‘or’’ the Legislature has separated the occupations, mentioned in
this section, into two classes.

In the first class, we find labor in any factory, mill, workshop, laun-
dry, theatre, or other place of amusement; while, in the second class,
there is but one occupation, to-wit, messenger service.
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It is a well known rule of statutory construction that clauses of limi-
tation, or provisos, limit those things next preceding, unless, from the
language used, it was the intention that such limitation should apply
to all preceding provisions of the Act; therefore, the words ‘“in towns
and cities of more than fifteen thousand population’’ relate to, and
limit, only the next preceding classification, that is, messenger service.

Another fundamental rule of statutory construction is that the in-
tention of the Legislature must be arrived at. The Legislature is pre-
sumed, also, to intend that the language used by it in any hill shall
have the usual and ordinary effect. It is manifestly the purpose of
this Aet of the Legislature to prohibit the employment of children in
hazardous occupations and to safeguard themn against dangers in-
cident thereto.

The law recognizes that a factory, mill, workshop, laundry, theatre,
or other place of amusement, is a dangerous and hazardous occupation.
It is immaterial where any of these institutions are located. Any of
these industries are just as dangerous located in a small town, or even
in a rural precinct, as they would be in the most populous city in the
country. It is the operation of the factory, or mill, that is dangerous,
and not its location.

Looking to the second class, however,—messenger service—the place
of the operation of this occupation is the essential element in deter-
mining the hazard. Messenger boys, in the discharge of their duties,
go in and out among the crowds on the streets and their entire time is
spent in travecsing the highways of the town and city in which they
are employed.

The Legislature has determined that such occupation is too hazard-
ous in a town of more than fifteen thousand population to permit a
boy under fifteen years of age to engage in it.

I'rom what has been said above, it follows that we are of the opinion,
and we so advise you, that the clause ‘‘in towns gnd cities of more than
fifteen thousand population’’ applies only to the occupation of mes-
senger service, and does not apply to the employment of children
under fifteen years in any factory, mill, workshop, laundry, theatre,
or othier place of amusement.

Yours very truly,
C. W. TAYLOR,
Assistant Attorney General.
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OPINIONS ON PUBLIC LANDS AND MINERAL RIGHTS.
Op. No. 2246, Bk. 54, P. 364.

PusLIc Scioon LANDS—SUBSTITUTE PURCHASERS—CORPORATIONS.

Corporations are not entitled to be substituted on the books and records
of the General Land Office as purchasers of public free school lands from
the State, and this notwithstanding the fact that such lands may contain
minerals for the mining of which such corporations may have been in-
corporated. :

AvstiN, TexAs, July 19, 1920.
Hon. J. T. Robison, Commissioner General Land Office, Austin, Texas.

DEar Sir: The Attorney General is in receipt of your inquiry of
March 35, 1920, wherein you state your ‘‘Department is in receipt of
a certified copy of a deed from the records of Culberson County,
showing that H. N. Gregory has sold the soil and the minerals that
may be within 160 acres of land out of the E. 14 of Section 29, Block
111, public school, Culberson County, to the Great Southern Sulphur
Company, recited in the deed to be a corporation under the laws of
Arizona.”’ You state that ‘‘the question here involved is whether or
not this corporation, if it were a Texas corporation or qualified to do
business in Texas, is authorized to receive these lands through title.
Could it do so, being a foreign corporation and without authority to
do business in Texas?’’

From an inspection of the records of your office, it appears that
the land here involved at the time it was originally awarded by the
State was surveved public free school lands, not detached and not un-
surveyed or scrap land, and falls under the provisions of our law
governing the sale and transfer of surveyed public free school land
sold to actual settlers as a home. The oricinal application (includ-
ing a larger part of a section) was filed in the General Tiand Office
July 22, 1914, and the award was made September 11, 1914. At the
time of the award, the land was classified as mineral grazing land and
the mincrals in the land, being reserved to the fund to which the land
belonged, did not pass to the purchaser. Proof of three years’ oc-
cupancy was made and filed in the General Land Office, and cer-
tificate of occupancy issued prior to the date of the alleged transfer
to the corporation. Certain transfers of the land were made at dif-
ferent times since the award and the vendecs, respectively, were sub-
stituted, in turn, upon the books and records of the General Land
Office for and as purchasers themwselves directly from the State (Ar-
ticle 5435 Revised Civil Statutes 1911).

On March 28, 1918, the then claimant of the land, being the then
substitute purchaser from the State, executed in due form an instru-
ment in writing, purporting to convey his interest in this land, as
well as his rights to prospect for and develop the minerals therein,
which right he seems to have acquired under our laws upon that sub-
ject, to the Great Southern Sulphur Company, a corporation incor-
porated under the laws of the State of Arizona. Thereafter this cor-
poration transmitted this instrument to the General Land Office and
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seeks to be substituted on the books and records of that office as the
purchaser of this land from the State.

At the time of this transfer to the corporation it had no permit to do
business in this State, but such permit was issued to it on May 20,
1920. The purposes of the corporation as set out in its permit are:
“‘For the business of carrying on and transacting a mining business,
to-wit: To bore, drill, prospect and mine sulphur, gold, silver, copper,
lead, zine, brass, iron, steel, antimony, tin, asbestos and all kinds of
ores, metals, minerals and precious stones, also oil, gas and coal, and
to mill, prepare, convert and prepare for market and otherwise pro-
duce and deal in the same, and in the products and by-products there-
of, and in the purchase and sale of such goods, wares and merchandise
used for such business.”’

The sole question here presented is whether or not, under these facts,
this corporation has the right to be substituted on the books and rec-
ords of the General Land Office as a substitute purchaser of this land
from the State.

The facts show that the land in question had been occupied by actual
settlement for the three vears as then required by law as to such land
and certificate of occupancy issued prior to the date of the alleged
transfer to the corporation. Further settlement or occupancy of the
land was not required and hence the corporation was not a prohibited
purchaser on the ground that, it being a corporation, it could not be
come an actual settler upon or occupant of the land. No furiher
settlement or occupancy was required. (R. C. S. 1911, Arts. 5435,
5436, 5444, 5445 ; Martin vs. Bryson, 71 S. W., 615; Logue vs. Atkeson,
80 S. W., 137; DeShaze vs. Eubank, 191 S. W, 369.)

At the time of the original sale of this land by the State the sale
and transfer of such lands were under the provisions of Chapter 9 of
Title 79 of the Revised Civil Statutes of 1911, there having been no
change in the law on this subject between the time the Revised Civil
Statutes of 1911 hecame effective and the date of the original sale of
this land hy the State, and we find that Article 5132 of that Chapter,
although it seems to relate primarily to unsurveved or scrap land,
expressly declares that ‘“No corporation shall purchase any land
under this Chapter.”” This same provision remained and was the law
at the time of the alleged transfer of this land to the corporation, and
Is now the law; that is. Chapter 163 of the Published \cts of the Reg-
ular Session of the Thirty-sixth Legisiature, although it amends Ar-
ticle 5432 and drops from it the provision above quoted, it neverthe-
less expressly provides, in Section 1, that ‘‘No corporation shall pur-
chase any land under this Act.”” So it is that ever since and for some
time prior to the original sale of this land by the State, and continu-
ously down to this time, our law has contained this express inhibition
against a corporation becoming the purchaser of State school lands.
It is therefore clear that a corporation, at the time of the alleged
transfer to this corporation, was, and ever since that time has been,
and is now, prohibited from becoming the original purchaser of public
free school lands direct from the State. (Mound Oil Company vs.
Terrell, 92 S. W, 451).

But may not a corporation become the purchaser of such land from
another who is the original or substitute purchaser from the State and
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thereby be entitled to be substituted on the books and records of the
General Land Office for and as the purchaser of such land from the
State, the law with reference to settlement and oecupancy as to such
land having been complied with and certificate of oceupancy issued
prior to such purchase by the corporation? We think not.

Article 5436 of the Revised Civil Statutes of 1911 is applicable to
the facts here presented. That Article provides, among other things,
that ‘‘Purchasers * * * may sell their lands’’ after three years, oc-
cupancy ‘‘and in such cases the vendee * * #* gshall file his own appli-
cation of the Commissioner of the General Land Office, together with
the duly authenticated conveyance or transfer from the original pur-
chaser and the intermediate vendee’s conveyance or transfer, if any
there be, duly recorded in the county where the land lies * * * and
thereupon the original application shall be surrendered or cancelled
or properly corrected, as the case may be, and the vendee shall become
the purchaser direct from the State, and be subject to all the obliga-
tions and penalties described by law, and the original purchaser shall
be absolved * * + from further liability thereon.”” Thus the vendee of
such original purchaser, in such case, becomes, and by express statu-
tory ‘requirement must be recognized and accepted by the State as
though he were in fact, the direct purchaser from the State. In fact,
the land not being paid for, there being only a contract of sale, and
the original purchaser and intervening vendees being expressly ab-
solved by law from further liability to the State, such final vendee
becomes and practically is ‘‘the purchaser direct from the State.’’
(Thomas vs. Wolfe, 40 S. W., 182; Johnson vs. Bibb, 75 8. W., 71;
Davis vs. Yates, 133 S. W., 281; Payne vs. Cox, 143 S. W, 336). This
being true, and since such vendee is only entitled to be substitute for
and thereby to become the purchaser from the State of such lands by
reason of this provision of our law, which is a part of said Chapter 9,
and sinece it is expressly provided in Article 5432, also a part of that
Chapter, that ‘‘No corporation shall purchase any land under the
provisions of this Chapter,’’ it seems quite clear that a corporation is
not entitled to become a purchaser of such lands from the State by
substitution under said Article 5436. If corporations were permitted
to buy such lands from the original purchasers or their vendees and
to be substituted for them as ‘‘purchasers direct from the State’
where such lands have been occupied for the three years required by
law, the result would be that the Commissioner of the General Land
Office might have, and doubtless would have, on the books and records
of his office many contracts of sale of such lands to corporations when
the law expressly provides that no corporation shall purchase such
land under the law governing its sale by the State. A corporation so
substituted for a purchaser would undoubtedly become, in fact as
well as in law, a ‘‘purchaser direct from the State,”’ and that under
the provisions of Chapter 9, when it is expressly provided that ‘‘No
corporation shall purchase any land under the provisions of this
Chapter.”’

-Nor do we understand that the fact that the land in question con-
tains the minerals for the mining of which the corporation was created,
and the acquisition of which might seem necessary to and to be within
the purposes of the corporation, would bring into operation a dif-
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ferent rule or afford a basis for a different conclusion. Our law
makes ample provision, or seeks to do so, for the acquisition and min-
ing of minerals on such lands both as to individuals and corporations,
as separate from the owncrship of the soil or surface of such lands,
including the right of ingress and cgress for mining and mine opera-
tion purposes, and hence no necessity exists for the corporation to
acquire the title, or to have the right to acquire the title, to the soil
or surface of such lands in order hat it may carry on the business of
mining the minerals from such lands. (Chapter 83 p. 158, Published
Acts Regular Session Thirty-fifth Legislature).

Article 5435 of the Revised Civil Statutes of 1911 may scem to have
some bearing upon this question, but if it has it contains no provision
different from or that would altar or modify the effect of the pro-
visions of Articles 5432 and 5436 herein referred to. Said Article
5435 provides in effect that purchasers of school land from the State
on condition of settlement shall not sell such land prior to one year
after the date of the award; that after the lapse of such time the pur-
chaser may sell such lands to another qualified purchaser and require
the vendee in such case to complete the three years occupancy of such
land, if the three years occupancy has not already been completed.
This Article says nothing about the substitution of the vendee
of such lands upon the books and records of the General Land Office
as the purchaser of such land from the State, but its whole burden
seems to be that in the event the original purchaser from the State
should convey his lands to another qualified purchaser prior to the
completion of the three years occupancy, his vendee in such case must
complete the three years ocecupancy of such land as required by law.
As amended, however, this Article provides that the vendee in such
case ‘‘may be substituted for the original purchaser or his vendor,
and thereby become a purchaser direct from the State by filing in the
General Land Office a complete chain of title through personal trans-
fers which have been duly executed and recorded in the county or
counties in which the land is situated, or in the county to which such
county may be attached for judicial purposes and the payment of the
lawful fees, and by so doing the vendee shall thereby assume and be-
come liable to the State for the amount due the State upon the un-
paid purchase price, together with all interest due and to become due
thereon, and that the obligation of the original purchaser or any
vendor shall be enforcible against the vendee as if he were the original
purchaser.”” We find, therefore, that this Article, as amended, pro-
vides that the vendee, on being substituted for the original purchaser
or his vendee, becomes and must be regarded as a purchaser of such
land direct from the State, and therefore, and for the same reason,
leads us to the same conclusion as we have already reached with refer-
ence to Article 5436. This Article was not in effect at the time the
land here in question was originally awarded, nor at the time of the
alleged conveyance of it to this corporation, but if it be given no other
effect, as regards this transaction, it at least evidences a continuing
purpose on the part of our Legislature to prohibit corporations from
becoming purchasers from the State of our public school lands.
(Chapter 163, p. 312, Published Acts Regular Session Thirty-sixth
Legislature).
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‘We are of the opinion, therefore, and you are so advised, that the
Great Southern Sulphur Company has not the right to be substituted
on the books and records of your office, and thereby to be recognized
by the State, as a purchaser from the State of the land in question,
and that the alleged conveyance to this corporation should not be filed
or recognized by you as such.

You will also consider this ruling as an answer to your inquiry of
March 12, 1920, with reference to an alleged conveyance of the N. 14
of Section 10 and the N. 1% of Section 11 in Block 111, State public
school lands, situated in Culberson County from W. J. Hicks and wife
to the Toyvah Valley Sulphur Company, stated by you to be a corpora-
tion under the laws of the State of Delaware. As a further reason
for not filing this transfer and accepting the Toyah Valley Sulphur
Company, stated by you to be a-corporation under the laws of the
State of Delaware. As a further reason for not filing this transfer
and accepting the Toyah Valley Sulphur Compainy as a substitute pur-
chaser from the State in the place of W J. Hicks and wife, beg to say
that we are advised by the Secretary of State that there is no foreign
corporation by the name of Toyah Valley Sulphur Company that has
a permit to do business in this State. There is a Toyah Valley Sul-
phur Company, however, incorporated and existing under the laws
of this State, but if it should develop that the Tovah Valley Sulphur
Company referred to by you is the one incorporated under the laws
of this State instead of under the laws of some other state, such cor-
poration is nevertheless not entitled to be substituted upon the books
and records of your office as a purchaser from the State of the lands
mentioned, and that for the reasons indicated in the foregoing opinion.

In this connection your attention is called to a former opinion of
the Attorney General rendered you under date of January 19, 1910, to
this same effect. (Reports & Opinions of the Attorney General, 1908-
10, p. 354). While there have been some changes in our laws with
reference to the sale of public school lands since that opinion was
rendered, we do not find these changes of such a nature as to require
or justify a different conclusion from the one reached in that opinion.

' Yours very truly,
Bruce W. BryaxT,
W W, (Caves,
Assistant Attorney General.

Op. No. 2244, Bk. 54, P. 351.

O1L AND GAs—UNIVERSITY LANDS—LEASE—RENTAT—
COMBINING OR GROUPING PERMITS.

University lands are not embraced in the provisions of Chapter §1 of
the Published Acts of the First and Second Called Sessions of the Thirty-
sAixth Legislature, except to the extent provided for in Section 17 of that

ct.

One who leases University lands from the State for oil and gas produc-
tion purposes is liable to the State for a sum of money equal to two dol-
lars an acre for all lands embraced in such lease, same to be paid when
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such lease is executed, and for a like sum annually thereafter, payable in
advance, so long as such lease remains in effect,

The combining or grouping of permits on University lands with permits
on other lands is not authorized.

REFERENCES.

Article 2634, Revised Civil Statutes, 1911;

Chapter 83, Published Acts, Regular Session, Thirty-fifth Legislature;

Chapter 19, Published Acts, First and Second Called Sessions, Thirty-
sixth Legislature;

Chapter 81, Published Acts, First and Second Called Sessions, Thirty-
sixth Legislature. '

Avustin, Texas, July 15, 1920.
Hon.J.T. Robison, Commissioner, General Land Office, Austin, Texas.
Desr Sir: The Attorney General is in receipt of yours of the 2nd
ult. requesting a ruling from him on the following questions:

“It has become important and quite urgent for this Department to ad
vise whether or not one who develops oil and gas in University lands,
and applies for a lease thereon, would be under the necessity of paying two
dollars per acre for the lease, as provided for in Act of 1917, or whether
one would be relieved of payment of the two dollars per acre as pro-
vided in Act of 1919, Chapter 81.

‘““Again, can University lands be combined or grouped with school land,
as provided for grouping in the aforesaid Chapter 81, Acts of 1919?”

Since there are no other provisions of our law in point, we assume
that your first question is based upon the theory or supposition that
Section 14 of Chapter 81 of the Published Acts of the First and Sec-
ond Called Sessions of the Thirty-sixth Legislature, hereafter re-
ferred to as the Act of 1919, is applicable to University lands. Other-
wise such lands are clearly embraced in the provisions of Section 7
of Chapter 83 of the Published Acts of the Regular Session of the
Thirty-fifth Legislaturc, hereafter referred to as the Act of 1917.

Section T of the Act of 1917 reads as follows:

“If at any time within the life of a permit one should develop petroleum
or natural gas in commercial quantities the owner or manager shall file in
the General Land Office a statement of such development within thirty
days thercafter, and thereupon the owner of the permit shall have the
i_ight to lease the area included in the permit upon the following condi-
ions:

1. An application and a first payment of two dollars per acre for a
lease of the area included in the permit shall be made to the Commis-
sioner of the General Land Office within thirty days after the discovery of
petroleum or natural gas in commercial quantities.

“2. TUpon the payment of two dollars per acre for each acre in the per-
mit a lease shall be issued for a term of ten years or less, as may be de-
sired by the applicant, and with the ovntion of a renewal or renewals for
an equal or shorter period, and annually after the expiration of the first
year after the date of the lease the sum of two dollars per acre shall be
paid during the life of the lease, and in addition thereto the owner of
tthe lease shall pay a sum of money equal to a royalty of one-eighth of the
value of the gross production of petroleum. The owner of a gas well
shall pay a royaltv of one-tenth of the value of the meter output of all
gas disposed of off the premises.

“3. The royalties shall be paid to the State through the Commissioner
of the General Land Office at Austin, monthly during the life of the lease.
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All payments shall be accompanied by the sworn statement of the owner
or manager or other authorized agent showing the amount produced since
the last report and the market value of the output and a copy of all pipe
receipts, tank receipts, gauge of all tanks into which petroleum may have
been run, or other checks and memoranda of amount put out or into pipe
lines or tanks or pools. The books and accounts, the receipts and dis-
charges of all pipe lines, tanks and pools and gas lines and gas pipes and
all other matters pertaining to the production, transportation and market-
ing of the output shall be open to the examination and inspection at all
times by the Commissioner of the General Land Office or his representative
or any other person authorized by the Governor or Attorney General to
represeni the State. The value of any unpaid royalty and any sum due
the State under this Act upon any lease shall become as prior lien upon
all production produced upor the leased areas and the improvements situ-
ated thereon to secure the payment of any royalty and any sum due the
State arising under the operation of any portion of this Act.

‘4, The permit or lease shall contain the terms upon which it is issued,
including the authority of the Commissioner to require the drilling of
wells necessary to offset wells drilled upon adjacent private land, and such
other matters as the Commissioner may deem important to the rights of
the applicant or the State.”

Scetion 14 of the Aect of 1919 reads as follows:

“If oil or gas should be produced in paying quantities upon any land
included in this Act, the owner of the permit shall report the develop-
ment to the Commissioner of the General Land Office within thirty
days thereafter and apply for a lease upon such whole surveys or tracts
in each permit as the owner or owners of a combination or permits may
desire to be leased and accompany the application with a log of the well
or wells, and the correctness of the log shall be sworn to by the owner,
manager or driller, and thereupon a lease shall be issued without the pay-
ment of any additional sum of money and for a period not to exceed ten
years, subject to renewal or renewels.”

Without setting out our reasons for so holding, not deeming it
necessary to do so in view of the evident purport and purpose of the
Act, and especially by reason of Section 17 of the Act, it is our opinion
that none of the provisions of the Act of 1919 were intended to apply
to University lands otherwise than to the extent provided for by said
Section 17. That section reads as follows:

“The provisions of this Act, so far as they relate to a combination of
permits and extensions of time for beginning development and time for
development, shall apply to permits herectofore issued and those hereafter
issued upon University land.”

‘What is the purpose of this section, and what is its effect as to Uni-
versity lands? Since in our opinion this Act, and therefore Section 14
of the Act, does not include University lands, nor permits on such
lands, otherwise than to the extent provided for by this section, that
is, since but for this seetion University lands, as well as permits on such
lands, would not have been embraced in any of the provisions of the
Act, it follows that this seetion must have been inserted in the Act
for the purpose of brincing these lands, or permits on them, within
those provisions of the Act mentioned in it. This being true, it follows
that it is only those provisions of the Act that are mentioned in this
section that were intended to be applicable to University lands, or to
permits on such lands. But if it be conceded that without this sec-
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tion other provisions of the Act would be applicable to University
lands, which we do not concede and which we do not believe could be
seriously asserted, then the cffect of Section 17 would be to limit the
Act in its application of these lands, or to permits on them, to those
provisions named in said section. This theory would bring us to the
same result as the other. It is only upon one or the other of these
theories that the presence of this section in the Act can be intelligently
accounted for. Otherwise it would serve no purpose and could be
given no effect. This being truc, the question to be determined is
whether or not, as under the first theory, this section brings University
lands, or permits on such lands, within the provisions of the Section
14 of the Act, or, as under the other theory, whether or not it excludes
such lands from the provisions of said Section 14. Asg either theory
will bring us to the same result we make no distinction between them
in our discussion. .

It will be noted that Section 17 extends or limits certain provisions
of the Aect to permits on University lands; not to University lands as
such, but to permits on such lands. What are these provisions? There
are three. Those that apply to (1) a combination of permits, (2) the
extension of time for beginning development, and (3) time for de-
velopment. Section 14 clearly contains no provisions pertaining to
the extension of time for beginning. or completing development and
hence that part of Section 17 relating to extensions of time cannot
have the effect of bringing permits on University lands within any
of the provisions of that section. It contains no provisions pertaining
to extensions of time and hence no such provisions that could be ex-
tended to such permits either by Section 17 or otherwise.

The only other provisions of the Act that Section 17 seeks to extend
to permits on University lands are those relating to a combination of
permits. Does that part of Section 17 pertaining to a combination
of permits have the effect of extending to permits, or to a combina-
tion of permits, on University lands any of the provisions of Section
14? We think not. Section 14 deals with the leasing of lands in-
cluded in the Act on which oil or gas may have been developed in
paying quantities, and not with permits. It makes it the duty of one
holding a permit or a combination of permits on land included in the
Act to make certain reports and to apply for a lease on such land
within thirty days from the date on which oil or gas may be produced
on such land in paying quantities, and in such case directs the issu-
ance of a lease on such land without the payment of any additional
sum of money. There is nothing in this section applicable to permits
or to a combination of permits as such and hence nothing in it that
could be extended to permits on University or other lands, either by
Section 17 or otherwise. Its provisions relate to certain lands, that
is, to lands included in the Act, and not to permits or to a combina-
tion of permits as such on those or any other lands. It is true that
Section 14 uses the expression ‘‘a combination of permits’’ but clearly
only for the purpose of identifying the person and land to which the
section relates, that is, such of the lands included in the Act as may
have oil or gas produced on them in paying quantities, and the person
or persons who may be the owner or owners of the permit or combina-
tion of permits on such lands. These provisions have reference to
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the land and persons mentioned and not to permits, while, as has been
stated, Section 17 declares certain provisions of the Act relating to a
combhination of permits to be applicable to permits on University
lands. Since Section 17 extends only to permits on University lands
certain provisions of the Act applicable to a combination of permits,
and since Section 14 contains no provisions applicable to permits of
any kind, it follows that the former does not and cannot extend the
provisions of the latter to University lands.

As to your second question, we have reached the conclusion that the
law does not authorize permits on University lands to be grouped or
combined with permits on other lands. Section 12 of the Act of 1919
authorizes the grouping or combining of permits on lands included in
that Act, that is, on surveyed Public Free School and Asylum lands
sold by the State with a mineral classification or reservation, and by
Section 17 of the Act the same is authorized as to permits on Univer-
sity lands, but we know of no law authorizing the grouping or com-
bining of permits on other lands. Since, therefore, there is no law
authorizing the grouping or combining of permits on other lands, that
is, if permits on other lands may not be grouped or combined, it fol-
lows that the grouping or combining of permits on University lands
with permits on such other lands is not authorized.

But may not permits on University lands be grouped or combined
with permits on such Public Free School and Asylum lands? We
think not. One reason is that the law does not expressly authorize it.
Section 12 of the Act of 1919 authorizes permits on lands included
in that Act to be grouped or combined with other permits on such
lands. Section 12 of the Act extends this provision to permits on
University lands, that is, authorizes permits on University lands to be
grouped or combined with permits on any other lands. Another reason
is that certain provisions of the law applicable to permits on such
Public Free School and Asyvlum lands are not applicable to permits
on University lands, and.certain provisions of the law applicable to
permits on University lands are not applicable to permits on such
Public Free School and Asylum lands. Still another reason is that
the leasing of these respective lands is required to be upon different
terms and conditions. Hence to combine or group permits on Univer-
sity lands with permits on Public Free School and Asylum lands, or
with other lands, would render confusing if not impossible of applica-
tion those provisions of our law applicable to permits upon and to the
leasing of these respective lands, as well as to operations under such
leases.

‘We are of the opinion, therefore, and you are so advised:

FIRST: That one leasing University lands from the State for oil
and gas production purposes is required to pay therefor to the State
a sum of money equal to two dollars an acre upon the area to be in-
cluded in such lease at the time the lease is executed, and a like sum
annually thereafter upon all such lands as remain within and subject
to such lease.

SECOND: That the combining or grouping of permits on Univer-
sity lands with permits on other lands is not authorized.

It will be understood, of course, that this ruling has to do with the
combining or grouping of permits as provided for by said Aet of 1919
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and is not intended to have any bearing upon those provisions of the
law that relate to the sale of permits or leases.
Very truly yours,
W. W. Cavss,
Assistani Attorney General.

Op. No. 2240, Bk. 54, P. 373.

MiNERAL PERMITS—LIMITED TO FOUR SECTIONS IN CERTAIN INSTANCES,
AND TO CITIZENS OF THE UNITED STATES.

Under the provisions of the Mineral Act of 1917, a person who has a
permit on four sections of land in one block cannot receive a mineral
permit, either directly from the State, or by purchase from another on any
land adjoining the four sections.

Section 2 of the Mineral Act of 1917 limits the right of obtaining min-
eral permits either directly from the State, or from any other source, to
citizens of the United States, or to persons who have declared their in-
tention of becoming citizens of the United States.

Sections 2, 3 and 18, Chapter 83, Acts of the Thirty-sixth Legislature,
Regular Session.

.

Avustin, Texas, July 29, 1920.
Hon. J. T. Robison, Commaissioner of General Land Office, Austin, Tex.

Dear Sik: I have your letter of the 27th instant addressed to the
Attorney General, wherein you request a ruling from-this Department
.as to ““whether or not an assignee of a mineral permit can hold two
such permits, each of four sections, should the land in those sections
Jjoin,”’

Section 2 of Chapter 83, Acts of the Thirty-sixth Legislature, Reg-
ular Session, provides that ‘‘any person * * * * being a citizen of the
United States, or having declared an intention of becoming such’’ is
-qualified to receive a mineral permit on the land included in the Act.

Section 3 of the Act outlines the procedure that must be followed
by one who desires to obtain a mineral permit on any surveyed land
included in this Act from the State, and then provides that ‘‘when
-one has obtained four sections or that equivalent, eligible to be em-
braced in one permit, such applicant shall not obtain any more land
within two miles thereof.”’

Section 18 of the Act provides that a person owning a mineral
permit may sell the same to any person ‘‘ Who may be qualified to
receive a permit or lease in the first instance.”’

What was meant by the language quoted in Section 187 It is
suggested that the Legislature intended by the use of this language
to prevent persons not citizens of the United States from purchasing
mineral permits. It was not necessary for the Legislature to place
this language in Section 18 for that purpose for the reason that had
this language been omitted from Section 18, a person not a citizen
of the United States, unless he had declared his intention to become
such, could not purchase a mineral permit on any land included in
‘this Aect.
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Section 2 of the Act says that citizens of the United States and
those who have declared their intention of becoming such may ob-
tain the right to prospect for and develop the mineral named in
the Act ‘‘under the provisions of this Act.”” This is a case where the
maxim ‘‘expressio unius est exclusio alterus’’ may be applied; that
is to say, the Legislature, by naming the class of people who could
obtain mineral permits under this Act, expressly excluded all others.
Those who can obtain plural permits under this Act are citizens of
the United States, and those who had declared their intention to
become such. A citizen can only obtain a permit ‘‘under the pro-
visions of this Act.”” The act provides two ways in which a permit
may be obtained; first, a permit may be secured direct from the
State; second, a permit may be purchased from the person who
derives his title from the State. Neither of these methods is
open to any one except the class of people named in Section 2 of
the Act,

Had the language ‘‘who may be qualified to receive a permit or
lease in the first instance’’ been omitted from Section 18, a person
could not purchase a permit unless he belonged to the class named
in Section 2 of the Act. It cannot be presumed that the Legislature
did a vain and useless thing; therefore, it must be held that by the
use of the above language in Section 18, the Legislature did not in-
tend to refer to those persons already disqualified by the provisions
of Section 2 from becoming the owners of mineral permits.

It is our opinion that the language hereinbefore quoted from
Section 18 was intended by the Legislature to refer to citizens of
the United States who, under the provisions of Section 3 of the Act,
had obtained a permit on four sections of land in one block.

We think we are correct in our conclusion for several reasonms.
‘We have already seen that under no reasonable construction could
this language apply to those people disqualified by the provisions of
Section 2 of the Act from obtaining permits on any land included in
the Act. Hence, hv deduction, we find the language must apply to
that class of people who by the provisions of Section 2 of the Act
are given the right to obtain mineral permits under the provisions
of the Act, but who, for some reason, are disqualified to purchase a
particular permit.

As already noted, Section 3 of the Act says in effect that when a
person has obtained a permit on four sections of land in one block
that he shall not obtain any more land within two miles thereof.
The Legislature had some reason for limiting the amount of land. that
one person could secure a permit on to four sections in one block.
‘What that reason was it is not necessary for us to consider.

It is true that the limitation to four sections is found in Section
3 of the Act, which is the section outlining the procedure that must
be followed by one qualified under the provisions of Section 2 to re-
ceive a permit directly from the State, and therefore it is argued
that it could not apply to a person desiring to purchase a permit
from some source other than the State. If Section 3 stood alone
and apart from all other provisions of the Act, this would be true,
but it is a well-known rule of statutory construction that a statute
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must be considered as a whole, that all parts of the statutec must
be considered together, and that construction of a statute is to be
favored and must be adopted if reasonahly possible, which will
give meaning to every word, clause and sentence of the statute,
and operation and cffect to every part and provision of it.

Without Section 18, there would be no authority in the Aect for
a person to sell a mineral permit. With Section 18 in the Act, a
person owning a permit may sell it to any person ‘‘who may be
qualified to reccive a permit or leasc in the first instance.”” A per-
son owning a permit on four sections in one block is not qualified to
receive a permit on any additional land adjoining these four sec-
tions in the ‘‘first instance’’; that is, directly from the State. There-
fore, he cannot purchase a permit on any additional land adjoining
these four sections from another source other than the State.

As already stated, the Legislature had a purpose in limiting one
person to a permit on four sections in one block. This purpose
could not be accomplished if the Legislature permitted a person
owning four sections in one block to purchase permits from other per-
sons on land adjoining the four sections. If the Legislature had per-
mitted this, then they would have permitted a person to secure permits
on more than four sections in one block, by direct methods, while re-
fusing him the right to secure such permits by a dircet method. This
the Legislature will not be presumed to have done.

The construction we have given this Act with reference to the
subject under consideration makes the different parts of the Aect
harmonize with one another, and harmonizes the different parts of
the Act with the announced purpose of the Legislature to prohibit
one person from receiving permits on more than four sections in
one block.

It will not be presumed that the Legislature intended to be in-
consistent with itself. Where a statute is susceptible of two con-
structions, one of which will make the Act inconsistent with itself
and the other comstruction will be adopted that will bring together
and harmonize all the provisions of the Act.

Having in mind these various rules of statutory construction, we
are convinced that under the provisions of Chapter 83, Acts of the
Thirty-fifth Legislature, Regular Session, a person owning a permit
on four sections of land in one block cannot obtain-either directly
from the State or by purchase any additional land adjoining the
four sections, and you are so advised.

Yours very truly,
E. F. SmrtH.
Assistant Attorney General.

Op. No. 2237, Bk. 54, P. 28.

OiL AND (GAs PERMIT—FORFEITURE—SOLDIERS—TIME FOR
DEVELOPMENT.
There is no Federal nor State law extending to soldiers the time within
wl_ltlch to begin development work on lands covered by oil and gas per-
mit.

18—Att'y Gen’l
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Chapter 81, Acts First and Second Called Session Thirty-sixth Legisla-
ture, relating to relinquishment to owner of soil certain interest in oil
and gas, and providing for forfeitures, in no way changes the provisions
of Chapter 83, Acts Regular Session Thirty-fifth Legislature, pertaining
to forfeiture of permit covering river bed for failure to begin develop-
ment work on such land within the time required.

Avustin, Texas, Mareh 12, 1920.
Honorable J. T. Robison, Commissioner of the General Land Office,
Austin, Teras.
DeAr Sir: We have yours of the 2nd ultimo, which is as follows:

“On June 25, 1917, one filed an application for an oil permit on a por-
tion of the Brazos River in Palo Pinto County. This permit was issued
July 28, 1917, for a term of two years., No development work was begun
and has never been begun. The holder of the permit was mustered into
the army and was discharged in April, 1919, but was given an army offi-
cer’'s commission and placed in the army officers’ reserve, subject to be
called into service at any time.

‘“The question arising is, does any Federal or State statute extend any
rights that this party had to this permit beyond the date the permit ex-
pired by its own limitation?

“Does Chapter 81, Act of July 31, 1919, have any bearing upon this
permit? .

““See an opinion by your Department to this office dated August 3, 1918,
concerning the spirit of the Federal Statute.”

On examination of our files, we find that on August 2, 1918, this
Department by Mr. C. B. Smedley, Assistant Attorney General,
wrote you as follows:

‘“‘Replying to your letter of August 1 to the Attorney eneral, you are
advised that in our opinion Chanter 57 of the Acts of the Fourth Called
Session of the Thirty-fifth Legislature, relates only to sales of school land
on condition of settiement and very clearly has no reference whatever to
permits or leases for prospecting for oil on public land.” Letter Book
222, p. 630.

We also find that this Department on August 3, 1918, by Mr. G.
B. Smedley, Assistant Attorney General, further answering you
upon the same question, addressed to you the following letter:

“Referring to my letter to you of yesterday, in which you were advised
that Chapter 57 of the Acts of the Fourth Called Session of the Thirty-
fifth Legislature had no relation to permits and leases for prospecting for
oil on public land. I call your attention to the Act of Congress of March
8, 1918, commonly known as the SOLDIERS’ AND SAILORS' CIVIL RE-
LIEF ACT, and which is printed in the advanced sheets of the Federal
Reporter for April 25, 1918.

“This Act was intended to prevent judgments by default, foreclosures
and the imposition of forfeitures and penalties against persons in the
military service during the war. It may be that the subject of forfeiture
of permits or leases to prospects for oil on public lands does not come
directiy within the spirit of that Act.

“In this connection. I call your attention to the fact that‘by Section
19 of the Mineral Act of 1917, the Commissioner of the Land Office is
given considerable discretion in the matter of forfeiting mineral permits
and leases,

“I further call your®attention to the case of Underwood vs. Robison,
204 S. W, 314, in which the Supreme Court held that the failure of the
owner of mineral rights in school lands to comply with certain require-
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ments of the Act of 1913 would not ipso facto work a forfeiture of such
mineral rights, but that the rights would not be forfeited until the Com-
missioner had endorsed a termination of the rights on the permit in his
office.

“The language of Section 19 of the Act of 1917, in so far as it relates
to the method of forfeiture, is very similar tc that of the Act of 1913.

“In view of the foregoing, I deem it not improper to suggest to you the
consideration of the question whether you would be justified in withhold-
ing the forfeituie of permits and leases of mineral rights in public lands
belonging to persons in the military service.”” Letter Book 222, p. 657.

Our Legislature has passed a number of acts for the relief of
Texas citizens engaged as soldiers in the late war, but none of them
suspend or extend the time within which a soldier, the owner of an
oil or gas permit, ‘‘shall in good faith begin actual work necessary
to the physical development’’ of the area covered by his permit.

We have been referred to Chapter 20 of the Statutes of the
United States of America, passed at the Second Session of the
Sixty-fifth Congress (1917-18), entitled ‘‘An Act to extend protee-
tion to the eivil rights of members of the military and naval
establishments of the United States engaged in the present war,”’
approved March 8, 1918, and known as the Soldiers’ and Sailors’
Civil Relief Act, to S. J. Res. 33 entitled a ‘‘joint resolution to re-
lieve the owners of mining claims ‘who have been mustered into the
military or naval service of the United States as officers or enlisted
men from performing assessment work during the term of such
service,”’ approved July 17, 1917, and to H. J. Res. 241 entitled a
‘‘joint resolution to suspend the requirements of annual assessment
work on mining claims during the year 1919.”’

Both of these resolutions clearly, and by express terms, relate
to the provisions of Section 2324 of the Revised Statutes of the
United States pertaining to mining claims under the laws of the
United States, and do not have and cannot have any application
whatever to oil and gas permits issued under the law of this State.

‘While the Act of Congress above referred to contains many pro-
visions granting civil relief to soldiers in various matters, our at-
tention has not been directed to and we do not find any provision
in this Act extending or suspending the time within which a soldier,
the owner of an oil and gas permit issued under our State law,
is required to begin development work on the area covered by such
permit, or that would preclude the forfeiture, for any reason for
which a forfeiture is authorized by our State law, of such a permit
owned by a soldier.

The permit in this case was issued under the Act of March 16,
1917, relating to river beds and channels and other lands, and covers
lands located wholly within the bed or channel of a river declared
to be navigable by the law of this State, and the question of the
forfeiture of this permit must be determined by the provisions of
that Act.

Chapter 81 of the published acts of the First and Second Called
Sessions of the Thirty-sixth Legislature, approved July 31, 1919,
relating to the relinquishment to the owner of the soil of a certain
interest in the oil and gas therein, relates exclusively to ‘‘the surveyed
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free school and asylum lands’’ of this State and, possibly, in a certain
measure, to University lands, but makes no reference to ‘‘river beds
and channels’’ and in no way amends or changes the Act of March 16,
1917, in so far as that Act relates to the forfeiture of permits to pros-
pect for oil and gas upon lands constituting some part of the bed or
channel of a navigable stream in this State.

We are of the opinion, and you are so advised, that there is no Fed-
eral nor State statute that extends any rights that the holder of this
permit had beyond the date the permit would expire under the pro-
visions of said Act of March 16, 1917, and that the Act of July 31,
1919, has no bearing upon this question.

Yours very truly,
W. W. CaAves,
Attorney General.

Op. No. 2047, Bk. 52, P. 347.

MINERAL PERMIT—CANCELLATION OF.

The Land Commissioner is not authorized to cancel oil and gas permit
where permittee fails to pay ten ($.10) cents to surface owner.

April 11, 1919.
Hon. J. T. Robison, Commisstoner, General Land Office, Capitol.
DearR Smr: On Mareh 31st, you addressed to this office the fol-
lowing question:

“Under Section 19, of the Mineral Act of 1917, Chapter 83, you
will note conditions for forfeiture of permits and leases and among them
it says ‘or refuse to make proper remittances in payment of royalty or
other payments,” and the question arises as to whether or not these other
payments would apply to the holder of a permit who refused to pay the
owner of the surface the 10 cents per acre as provided in the statute, that
is. can this Devartment cancel a permit or lease if the owner declines to
pay the owner of the surface that 10 cents per acre?”

Replying to the above question, you are advised that Section 5,
Chapter 83, Acts of 1917, reads as follows:

“When the Commissioner receives an application that was filed with the
couniy clerk or an application that was filed with the surveyor and the
field notes and plat, one dollar filing fee and ten cents per acre for each
acre applied for and a sworn statement by the applicant showing what
interest he has in other permit, lease or patent issued under this Act and
in good standing, he shall file same, and if upon examination the appli-
cation, or the application and field notes, are found correct and the ares
applied for is within the provisions of this Act, the Commission shall issue
to the applicant or his assignee a permit conferring upon him an exclusive
right to prospect for and develop petroleum and natural gas within the
designated area for a term not to exceed two years.”

Section 8 of said Chapter 83 reads as follows:

“In the event the surface of an area included within the operations of
this Act has herctofore been or may hereafter be acquired by one prior to
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the filing of an application under the provisions herein, but the owner of
the permit or lease shall pay to the owncr of the swrface annually in ad-
vance during the life of the permit or lcase ten cents per acre, and the sum
so paid and accepted by the surface owner shall be full compensation for
all damages to the surface.”

Section 19 of said Chapter 83 reads as follows:

“If a permit or lease should be issued upon a statement by the appli-
cant which is false or untrue in material matters, or should the owner of
a permit fail or refuse to begin in good faith the work necessary to the
development of the area -within the time required, or should the owner
of a permit fail or refuse to proceed in good faith and with reasonable
diligence in a bona fide effort to develop an area included in his permit
after baving begun the development, or should the owner of a permit
fail or refuse to apply for a lease within the prescribed time, or should
the owner of a lease fail or refuse to proceed in good faith and with
reasonable diligence and in a bona fide effort to develop, operate and put
out the mineral or other substance at any time during the life of the lease,
or should the owner of a lease fail or refuse to make proper remittances
in payment of royalty or othcr payments or fail or refuse to make the
proper statement, or fail to furnish the required evidence of the output
and market value and material matters relating thereto when requested,
or fail to make the annual payment on the area, when requested so to do,
the permit or lease, as the case may be, shall be subject to forfeiture, and
when the Commissioner is sufficiently informed of the facts which subject
the permit or lease to forfeiture, he may declare the same forfeited by!
proper entry upon the duplicate permit or lease kept in the General Land
Office. When forfeiture has been declared, a notice of that fact shall be
mailed to the proper county clerk and the area shall be subject to the
application of another than the forfeiting owner when the notice has had
time to reach the county clerk through due course of mail; provided, the
Commissioner may exercigse large discretion in the matter of requiring
one to develop gas wells, and providing further, that all forfeitures may,
within the discretion of the Commissioner, be set aside and all rights re-
instated, before the rights of another intervene.”

As a general rule, under the statute, which is very similar to the
one under consideration, and in fact operates like, and has the same
force and effect as to.forfeitures and reseisions as the school land pur-
chase law, the Act of April 1, 1887, and the subsequent statutes on
the same subject, authorize the commissioner of the .General Land
Office to declare school lands purchased from the State forfeited, where
the interest reraains unpaid, and by said statute the commissioner is
empowered to recind sales of said school land where the purchaser
fails to comply with the terms of the purchase, whether the sale was
made before or after enactment of the law.

This is the holding in Fristoe vs. Blum, 45 S. W., 998, and has been
followed by subsequent decisions as follows:

Wagoner vs, Black, 52 8. W,, §84;
Lamless vs. Wright, 86 S. W., 1039;
Cobb vs. Webb, 64 S. W., 793.

It is also held in Fristoe vs. Blum that the commissioner
of the General Land Office is authorized to declare purchases of
school land forfeited for nonpayment of interest, whether such pur-
chase was made before or after the enactment of the law, the statute
authorizes same merely providing a remedy, and is not unconstitu-
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tional as being retroactive or impairing the obligation of contracts.

The school land statute referred to authorizes the land commis-
sioner, for the State, to enter into a contract for the sale of school
and other lands, and therefore when such contract is entered into
the State becomes a party to the contract with a citizen or subject,
and the same law applies to it as under like conditions governs the
contracts of individuals. To uphold this a long line of cases are
cited in the above mentioned case, p. 999. The opinion further
states:

““As there is a perfect contract, the State is bound to perform it accord-
ing to its legal tenor and effect, and to redeem the pledge it has declared
to be irrevocable. In entering into the contract, it laid aside its attributes
as a sovereign, and bound itself substantially as one of its citizens does
when he enters into a contract. Its contracts are interpreted as the con-
tracts of individuals are, and the law which measures individual
rights and responsibilities measures, with few exceptions, those of a
State, whenever it enters into an ordinary business contract. * * *
There is not one law for the sovereign and another for the subject;
but when the sovereign engages in business, and the conduct of busi-
ness enterprises, and contracts with individuals, although an aclion may
not lie against the sovereign for a breach of the contract, whenever
the contract, in any form, comes before the courts, the rights and obliga-
tions of the contracting parties must be adjusted upon the same principles
as if both contracting parties were private persons. * * * §o long
as he (meaning the original purchaser of the land) paid the purchase
money and interest, the State could not deprive him of the land. He was
within the protection of the Constitution. On the other hand, the State,
by the common law, had the right as a vendor, upon the failure of pur-
chaser to perform his part of the contract, to recind the sale made to him
and resume its control of the land. The contract was purely executory,
and the superior title remained in the State the came as it would have
remained in the individual under like cihcumstances.”

From this discussion it is conclusive that the Legislature was au-
thorized to pass a law giving the commissioner of the land office
the power to cancel the permit or lease inquired about, after the
owner thereof declined to pay the State or the owner of the surface
the amount provided by statute, and same could be made operative
and effective as to lands purchased hurdened with a mineral classi-
fication either hefore or after the mineral Act of 1917 was passed.
Sueh a law would be only a remedy or matter of contracting and
carrying the contract into effect, enforcing the State’s rights in the
minerals in the land which it had reserved prior to the purchase of
said lands, although said lands might have been purchased before
any one made application for mineral permit or lease.

As to whether such mineral Act made such provisions. there may
be some cuestion. Section 19 of said Mineral Aet, 1917, p. 165,
says:

“Should the owner of a permit fail or refuse to proceed in good faith
and with reasonable diligence, etc. (no part of this article referrirg to
owner of permit requires the payment of the 10 cents per acre referred
to), or should the lease (meaning lessee) fail or refuse to proceed in
good faith and with reasonable diligence and in bona fide effort to develop,
operate and put out the mineral or other substance at any time during
the life of the lease, or should the owner of the lease fail or refuse to
make proper remittances in payment of royalty or other payments, or
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fail or refuse to make the proper statement, or fail or refuse the required
evidence of the output, etc., * * * or fail to make the annual pay-
ment on the area when requested so to do, the permit or lease, as the case
may be, shall be subject to forfeiture * * * he may declare same
forfeited by proper entry upon the duplicate permit or lease kept in the
General Land Office.”

From this statement of the statute it would appear that although
Section 8 provides that the owner of the permit or a lease shall pay
the owner of the surface, annually in advance, during the life of the
permit or lease, 10c¢ per acre, etc., the commissioner would not be
authorized to forfeit said permit (a better word being rescind said
permit) if the person owning the permit had not procured a lease
thereon, as it seems the requirement of payment, a failure for which
the commissioner could forfeit, applies to leases and persons holding
leases under said law by contract with the State, provided he has
legal authority to forfeit it all for such failure of payment to the
owner of the soil. There is no contract existing between the owner
of the soil and the person holding the mineral permit, or the lease,
except the statutory provision above referred to, which statutory
provision is not clear as to its meaning.

It is evident that the Legislature, by using the word ‘‘forfeit’’
or ‘‘forfeiture,’’ meant ‘‘rescision,’’ as under the above decisions with
reference to school land, and applying the same rule, the owner of
the application or permit, if the same has been granted, has only a
claim or right that he might mature into a lease or title, and a con-
tract is purely executory, and a superior title remains in the State.
The only language that would authorize the commissioner to forfeit
the nonpayment, is, that as follows:

“Failure or refusal to make proper remittances in payment of royalty,
or other payments, * * * or failure to make the annual payment
on the area when requested so to do,” as applicable to your inquiry.

These two clauses require payment to actually be made, and it
cannot be held that the land commissioner can compel the owner of
the lease to actually make the payment, for he could not pay it un-
less the owner of the surface would accept the payment, and there
is no clause in this statute, that I have been able to find, that re-
quires the land owner to accept payment in full satisfaction of the
annual right thereby secured by the owner of the lease or permit.
Section 8 does provide that ‘‘the sum so paid and accepted by the
surface owner shall be full compensation for all damages as to the
surface,’’ but this refers to the acceptance by the surface owner, and
if he refuses to accept such payment then the owner of the lease
or permit could not be required to do anything further. The land
commissioner possibly could adopt a rule of the office with reference
to tender of the 10c per acre annually as Chapter 83 contains several
provisions with reference to rules and regulations that may be
adopted by the Commissioner of the General Land Office. The
first of said clauses is found in Section 2, which reads as follows:

. “Any person or association of persons, corporate or otherwise, being a
citizen of the United States or having declared an intention of becoming
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such, desiring to obtain the right to prospect for and develop the min-
erals and substances named above that may be in any of the areas in-
cluded herein, may do so under the provisiong of this Act, together with
such rules and regulations as may be adopted by the Commissioner of the
General Land Office relative thereto and necessary for the execution of
the purposes of this Act.”

Section 22 with reference to such rules and regulations reads as
follows:

“All development in water or on islands, marshes, reefs or river beds
and channels shall be done under such regulations as will prevent the
pollution of the water, and for the prevention of such pollution the Com-
missioner of the General. Land Office may call upon the Game, Fish and
Oyster Commissioner for assistance in the adoption and enforcement of
rules and regulations for the protection of the waters from such pollu-
tion. The Commissioner of the General Land Office may cancel a claim,
location, file, permit or lease or patent for a failure or refusal of the
owner to comply with such rules and regulations as may be adopted.”

It will be seen that the latter part of the clause provides:

“The Commissioner of the General Land Office may cancel the claim, loca-
tion, file, permit or lease or patent for failure or refusal of the owner to com~
ply with such rules and regulations as may be adopted.”

Section 26 reads as follows:

“The Commissioner of the General Land Office shall have the general
supervision of all matters necessary for the proper administration of this
Act and he is authorized to adopt rules and regulations and to alter or
amend them from time to time as he may deem necessary for the protec-
tion of the interests involved and not inconsistent with the provisions
herein.”

It will be seen that the Commissioner is by this course fully au-
thorized to adopt such rules and regulations and to amend same as
he may deem necessary in the handling of such applications, per-
mits and leases, and in fact the general procedure under said Chap-
ter 83. We are not advised by the above letter as to whether the
Commissioner has adopted rules and regulations under said chapter,
and if so, as to what such rules are. Therefore, we will hold that
under the present law above stated and as it reads and provides, the
Commissioner is not required by such law to forfeit said permits
for failure to pay to the owner the annual 10c rental as inquired
about; however, we believe that the rule was intended by the
Legislature to be different as to leases, and reading the same in
connection with the proper rules of the office, it might be construed
that the owner of the lease could be required to tender said money to
the owner of the surface, but we do not find any rule by which
the owner of the surface could be compelled to accept such payment.
This applies to purchasers of the land under said Act prior to the
time of the making of the application for mineral permit, as said
statute provides that:

“Neither the filing of an application under any provision of this Act nor
the issuance of a permit or lease on any of the unsold land included herein
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shall prevent the sale of the surface without the minerals and in case of
such sale subsequent to the posting of any notice or the filing of an appli-
cation the purchaser shall not be entitled to the ten cents per acre that is
provided for owncrs of the surface at thc time of filing, nor shall such
owner be entitled to any damages that may be occasioned by the working
of any area.” -

Yours very truly,
W. F. SCHENOK,
Assistant Attorney General.

Op. No. 2170, Bk. 53, P. 516.

PusLic LaNDs—QuANTITY ONE PERSON AUTHORIZED TO PURCHASE—
SuBSTITUTE PURCHASER—UNDIVIDED INTEREST LAMITATION—
CANCELLATION OF INVALID AWARD—APPLICATION
FOor LAND PREVIOUSLY SOLD TO ANOTHER.

1. One who had purchased from the State as many as eight sections of
surveyed public school land in Jeff Davis County after April 19, 1901,
none of which sales had been cancelled as invalid for some reason other
than abandonment, or for some fact or condition not the fault of such
purchaser, prior to January 3, 1916, was not entitled to purchase from
the State any more such land in said county on applications filed by him
on January 3, 1916, even though he may have transferred to others, prior
to January 3, 1916, all such land so previously purchased by him from the
‘State, and this notwithstanding that for certain purposes his vendees
may be entitled to be substituted for the original purchaser, and for cer-
tain purposes, to be regarded themselves as original purchasers from the
State.

2. The vendee to whom one claiming surveyed public free school land
under a purported but invalid sale to him by the State has transferred an
undivided interest in such land is not entitled to be substituted for the
original purchaser from the State, and cannot, by reason of being such
vendee, be substituted for the one to whom the purported sale was made
80 as himself to become and be entitled to be regarded as an original pur-
chaser of such land from the State.

3. The Commissioner of the General Land Office will not be required
by mandamus to reinstate and complete a purported sale by the State of
surveyed public free school land invalid from its inception and cancelled
by him for that reason even though same may have been cancelled by him
after the lapse of more than a year from the date of such purported sale.

4. For one to acquire the right to have awarded to him surveyed pub-
lic free school land such land must be on the market and subject to sale
at the time his application is made, and even though a purported sale of
such lands may be, and may have been from its inception, invalid and void
as against the State, such a sale may nevertheless be valid as against all
other adverse claimants and an applicant is not entitled to have such land
awarded to him, even after the concellation or forfeiture by the State of
% purported sale invalid as against the State, but valid as to such appli-
cant, on an application filed prior to such cancellation or forfeiture.

Such a purported sale, as far as the applicant is concerned, is valid and
has the effect of taking the land off the market.

AusTiN, Texas, January 6, 1920.
Hon. J. T. Robison, Land Commassioner, Austin, Tezas.
Dear Si: We have your letter of the 26th ult.,, making certain
inquiry in reference to public free school lands heretofore awarded to
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one Joseph B. Odell and for the purchase of certain tracts of which
applications by Windsor W. Stewart were filed with you on May 2,
1918.

Your inquiry, simple as it may appear, raises quite a number of
questions of vital importance, and for this reason, as well as for the
further reason that there has heretofore existed, and now seems to
exist, quite a divergence of opinion as to some of these questions, the
writer deems it expedient to discuss these questions at some length,
even at the risk of being tedious.

‘We will first state such facts, taken from your letter and certain
records of your otfice, as are necessary to an understanding of and a
proper disposition of the questions raised by your inquiry.

Prior to January 3, 1916, and prior to April §, 1915, but after April
19, 1901, Joseph B. Odell applied for and there were awarded to him
at least eight sections of public free school land situated in Jeff Davis
County, and on said January 3, 1916, Odell applied for and there were
awarded to him an additional eight sections of land in said county,
but before applying for these eight sections, Odell had conveyed to
others all the lands theretofore purchased by him, and those to whom
he conveyed had filed their transfers together with their substitute
applications and obligations in the General Land Office and such pur-
chasers had been and on January 3, 1916, were substituted on the
books and records of the General Land Office for Odell as the pur-
chasers of said lands, so that at the time Odell filed his application,
January 3, 1916, Odell did not own any of the lands theretofore pur-
chased by him.

The awards of these eight sections to Odell were on May 2, 1918,
and ever since made have been, and are novw, in good standing on the
books and records of the General Land Office, not cancelled by the
Land Commissioners, and not assailed by the institution of any suit
attacking their validity.

On December 20, 1916, Odell and wife conveyed to R. H. Prunty
the eight sections awarded to Odell on his applications of January 3,
1916, and on May 11, 1918, Prunty and wife reconveyed this land to
Odell, and on June 1, 1919, Odell and wife conveyed an undivided
one-half interest in this land to C. B. Matthews, all of which transfers
were filed in the General Land Office July 14, 1919.

On May 2, 1918, Windsor W. Stewart filed in the General Land
Office his application to purchase from the State four of the eight sec-
tions awarded to Odell on his application of January 3, 1916. Stew-
art’s application$ were rejected on the ground that the land applied
for had been prevjously awarded to Odell, which award to Odell had
not been forfeited nor cancelled and was in good standing on the books
and records of the General Land Office on May 2, 1918, when Stewart’s
applications were filed. Stewart has returned his first payments on
this land and insists that he is entitled to those sections on the ground
that the award of them to Odell was unauthorized and should be
cancelled.

Under these facts you have propounded to us the following inquiry:

“On the re'turn of the first payment should I issue awards on the appli-
cations filed by Windsor W. Stewart, and cancel the sales to Odell?”
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Before answering your question, we will first state four propositions
which. we believe to be the law applicable to and decisive of the issues
raised by your inquiry on the facts stated. These are:

FIRST: One who had purchased from the State as many as eight
sections of surveyed public free school land in Jeff Davis County after
April 19, 1901, none of which sales had been cancelled as invalid for
some reason other than abandonment, or for some fact or condition not
the fault of such purchaser, prior to January 3, 1916, was not entitled
to purchase from the State any more such land in said county on ap-
plication filed by him on January 3, 1916, even though he may have
transferred to others, prior to January 3, 1916, all such lands so pre-
viously purchased by him from the State, and this notwithstanding
that for certain purposes his vendees may be entitled to be substituted
for the original purchaser, and for certain purposes, to be regarded
themselves as original purchasers from the State. (R. C. S. 1911,
Arts. 5418, 5420 ; Chapter 150 Pub. Acts Regular Session Thirty-fourth
Legislature, approved April 5, 1915; Houston vs. Koonce, 156 S. W.,
202; Ford vs. Robison, 201 S. W., 401; Johnson vs. Bibb, 75 S. W,
71, Cunningham vs. Terrell; 111 8. W, 651; Burnett vs. Wommock,
85 S. W., 1199; Reininger vs. Pannell, 101 S. W., 816; Davis vs.
Yates, 133 S. W, 281; Goodwin vs. Koonce, 130 S. W., 620; Art. 5435
R. C. 8. 1911 as amended by Chapter 163 Pub. Acts Regular Session
Thirty-sixth Legislature, approved April 3, 1919; R. C. S. 1911, Art.
5436 ; sée also Section 5, of said Chapter 163 Acts Thirty-sixth Legis-
lature; Letter Press Book pp. Atty Gen. 638. (Jan. 1919 Letter
Press Book 165, p. 437).

SECOND: The vendee to whom one claiming surveyed public free
school land under a purported but invalid sale to him by the State has
transferred an divided interest in such land is not entitled to be
substituted for the original purchaser from the State, and cannot, by
reason of being such vendee, be substituted for the one to whom the
purported sale was made so as himself to become and be entitled to
be regarded as an original purchaser of such land from the State.
(State Con. Art. 7, Sec. 4; R. C. S. 1911 Arts. 5405, 5406, 5422, 5436;
Chapter 150 Pub. Acts Regular Session Thirty-fourth Legislature,
approved April 5, 1915; Sanford vs. Terrell. 87 S. W, 656; Arts. 5410
and 5435 as amended by Chapter 163 Pub. Acts Regular Session Thir-
ty-sixth Legislature, approved April 3, 1919.)

THIRD: The Commissioner of the General Land Office will not
be required by mandamus to reinstate and complete a purported sale
by the State of surveyed public free school land invalid from its in-
ception and cancelled by him for that reason even though same may
have been cancelled by him after the lapse of more than a year from
the date of such purported sale. (R. C. S. 1911, Arts. 5458 and 5459 ;
Buchanan vs. Barnsley, 112 S. W.. 118; Pruett vs. Robison, 192 S.
W., 537; Erp vs. Robison, 156 S. W., 180; Rep. & Opp. Atty. Gen.
1912-1914, page 510.)

FOURTH: For one to acquire the right to have awarded to him
surveyed public free school land such land must be on the market and
subject to sale at the time his application is made, and even though a
purported sale of such lands may be, and may have been from its
inception, invalid and void as against the State, such a sale may
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nevertheless be valid as against all other adverse claimants, and an
applicant is not entitled to have such land awarded to him, even after
the cancellation or forfeiture by the State of a purported sale invalid
as against the State, but valid as to such applicant, on an application
filed prior to such cancellation or forfeiture, such purported sale, as
far as the applicant is concerned, being valid and hence having the
effect of taking the land off the market. (R. C. S. 1911, Arts. 5416,
5488, 5489; Nobles vs. Magnolia Cattle Co., 9 S. W,, 448; Logan vs.
Curry, 69, S. W., 129; Adams vs. King, 66 S. W., 484; King vs. Rob-
ison, 128 S. W., 368; Wyeart vs. Terrell, 100 S. W., 133; Adams vs.
Terrell, 107 S. W, 537; Erp vs. Tillman, 131 S. W., 1057; Erp vs.
Robison, 155 8. W., 180; Pruett vs. Robison, 192 S. W, 537.)

Applymg these propos1t10ns to the facts of this case, we are of the
opinion, and you are so advised, that the award of the elght additional
sections to Odell on his apphcatlons filed January 3, 1916. was invalid
from its inception and that you are authorized to cancel same for this
reason. We are further of the opinion, however, and you are so ad-
vised, that even if the award of said additional eight sections made
to Odell on his applications filed with you on January 3, 1916, should
be cancelled, Stewart is nevertheless not entitled to have awarded to
him the four of said sections applied for by him on May 2, 1918, on
his application of that date.

Having thus answered your inquiry, we will now discuss the issues
raised, taking them up in the order hereinbefore given.

_ FIRST.

After the Act of 1915 went into effect it was the general opinion
that one might purchase from the State as many as eight sections of
surveyed public free school land, at least in certain counties, regard-
less of the fact that he might have theretofore, but after April 19,
1901, purchased from the State in such county as many as eight or
more sections of such land and that a purchaser under the Act of 1915
was not required to disclose in his application the surveyed public free
school lands theretofore but after April 19, 1901, purchased by him
from the State, and our understanding is that quite a quantity of ad-
ditional such lands were sold under this theory to parties who had
theretofore, but after April 19, 1901, purchased the quantity of such
land allowed to be awarded to them under previous law. An exami-
nation of our various laws on this subject will show that this theory
Was erroneous.

Article 5420, Revised Civil Statutes of 1911, purports to have been
taken from the first part of Section 3, Chapter 125, published Aects of
the Regular Session of the Twenty-seventh Legislature, approved April
19, 1901, but this article in its present form is not found in any of the
published acts of our Legislature. In bringing this part of this sec-
tion forward and incorporating it into the Revised Civil Statutes of
1911 as Article 5420 certain words were added to and others stricken
from the section by the codifiers.

Said Section 3 of the Act of 1901 prohibited the sale of more than
four sections of public free school land to any one person after that
Act went into effect, April 19, 1901.
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Chapter 103 of the published Acts of the Regular Session of the
Twenty-ninth Legislature, approved April 11, 1905, provides that ‘‘In
the counties . . . Jeff Davis . . one who has not purchased
a complement of land under this \ct or former law prior to the filing
of his application or applications may buy not to exceed eight sections
of 640 acres each, more or less, or such part thereof as will complete
his complement under this Act, including the former purchases since
April 19, 1901," cte. Tt will be noted that this Act nowhere declares
what shall constitute a ‘‘complement’’ of land except as to Jeff Davis
and certain other counties, as to which counties the complement is in-
creased to eight sections; and this Act nowhere states that it repeals
or amends, in fact it makes no specific reference to, any former law.

Chapter 20 of the published Acts of the First Called Session of the
Thirtieth Legislature, approved May 16, 1907, is declared to be amend-
atory of the Act of 1905. It amends Sections 5 and 6 of that Aect,
pertaining to the quantity of land that may be sold to one person,
and adds thereto certain other sections. This Act, like the Act of
1905, nowhere declares what shall constitute a ‘‘complement’’ of land
except as to Jeff Davis and certain other counties, as to which counties
the “‘complement’’ is again declared tc be ‘‘not to exceed eight sections
of 610 acres each, more or less.”” To this Act, however, is added the
provision that ‘‘one who has purchased or may hereafter purchase on
condition of settlement four sections of 640 acres, more or less, wholly
or partly within any county other than those hereinbefore mamed
(having reference to Jeff Davis and certain other counties) since said
date (April 19, 1901?) shall not purchase any more,”’ and further
provides that ‘‘one who has heretofore or who may hereafter purchase
a complement as aforesaid (having reference to Jeff Davis and other
counties) shall not purchase any more.’’

Bearing in mind these provisions of the Act of 1901, 1905 and 1907,
it is clear that Article 5420, Revised Civil Statutes of 1911, as reworded
and brought forward by the codifiers, makes no change in the law as
it existed when the Revised Statutes were adopted. This is aptly il-
lustrated by the following quotation of said Article 5420 wherein the
words added to said Section 3 of the Act of 1901.by the codifiers are
underscored and those left out are enclosed by parentheses as shown
by the original codification bill now on file in the office of the Secre-
tary of State, to-wit:

“Article 5420, The Commissioner of the General Land Office is hereby
prohibited from selling to the same party more than one complement of
four or eight sections of land, according to the county, and all applications
to purchase land shall also disclose the prior lands purchased by the appli-
cant from the State, if any (since the taking effect of this Act), and the
residence of the applicant at said time, and if it appears therefrom, or
from the records of the Land Office, that said applicant has alieady pur-
chased land aggregating four or eight sections according to the county
(since the taking effect of this Act) since April 19, 1901, his application
shall be rejected; provided, this shall not apply to sales made to a pur-
chaser and afterwards cancelled as invalid for some reason other than
abandonment, and where the purchaser himself was not at fault.”

Then came the Act of 1915—Chapter 150 of the published Acts of
the Regular Session of the.Thirty-fourth Legislature, approved April
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5, 1915. This Act does not in terms specifically amend or repeal any
former law, and that it was not intended so to do is evident from the
wording of its first section. which is:

“On the first day of September, 1915, and on the first day of each Jan-
uary, May and September of each year thereafter, the surveyed lands and
portions of surveyed and unsurveyed land shall be sold under the terms,
conditions, limitations and regulations as is now provided by law, excep?
as changed herein.”

As to the quantity of land that might be sold to any one person the
only changes made are: (Sec. 2) Land situated in certain named
counties (not including Jeff Davis County) may be sold in quantities
not to exceed two sections; (Sec. 3) Land situated in certain other
named counties (including Jeff Davis and other counties) may be sold
in quantities not to exceed eight sections and in whole tracts only,
and without condition of settlement; (Sec. 4) Land that is situated in
any other county than those named in this Act may be sold in certain
other quantities. The Act makes no reference whatever as to lands
that may have been bought under any former law by one applying
to purchase under this Act, nor to the requirement that an applicant
to buy under this Act shall disclose in his application lands thereto-
fore, but after April 19, 1901, purchased by him, nor to the prohibition
against selling more than a certain quantity of land to any one person
who may have previously purchased land under any former law. No
reference whatever is made to these provisions as embodied in the law
prior to the passage of this Act, and it is evident, from a reading of
the Act, that it cannot, either as a whole or as to any of its provisions,
be construed as repealing, by implication or otherwise, or as contain-
ing any substitute provisions for, these provisions of former laws.
Hence, under a well established and universal rule of statutory con-
struction, these provisions remained and are now the law.

The Act of April 3, 1919, provides for the sale of not more than
eight sections of surveyed public free school land to one person with-
out reference to any particular counties.

It is thus clear that from April 19, 1901, to April 15, 1905, the law
prohibited the sale of more than four sections of surveyed free school
land to one person on applications filed after April 19, 1901, and it is
equally clear that the law now prohibits, and since April 15, 1905, has
prohibited, the sale of more than eight sections of surveyed public
free school land in Jeff Davis county to any one person on applica-
tions filed after April 19, 1901.

‘We are aware of what might be denominated the ‘‘doctrine of sub-
stitution’’ as gathered from certain authorities hereinbefore ecited,
which is in effect that for certain purposes the vendee of an original
purchaser from the State of surveyed public free school land may be
substituted for the original purchaser, and being so substituted be-
comes himself entitled to be regarded as an original purchaser, but
are of the opinion that that doctrine is not applicable to the facts of
this case as pertains to Odell’s right to the additional land awarded
to him on his application filed January 3, 1916. All the cases in
which this doctrine was applied were those in which the rights of the
vendees of the original purchasers were assailed, while in this case it is
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the eligibility of Odell, the original purchaser, to purchase additional
land after he had already purchased the quantity allowed by law to
be sold to one person that is questioned. The law is quite plain, too
plain to need interpretation or to be explained away, to the effect that
one who after April 19, 1901, has purchased the quantity of land
permitted to be sold to one person shall not purchase any more; also
‘that the sale of additional land to such person by the Commissioner
of the General Land Office is expressly prohibited by law.

To sayv that one may convey his purchased land to another and
thereby wash himself of such purchases so as to be entitled to buy
.again, and again, and again, indefinitely, would do undoubted violence
to the law, so as to make it read that ‘‘The Commissioner of the Gen-
eral Land Office is hereby prohibited from selling to the same party
more than one complement of (four or) eight sections of land (ac-
cording to the county), unless such party prior thereto has transferred
the lands therctofore sold to him, and ‘‘if it appear . . . that said
.applicant has already purchased land aggregating (four or) eight
sections (according to the county) since April 19, 1901,”’ and has
not therctofore transferred such land to others, ‘‘his application shall
be rejected,’”’ and ‘‘One who has heretofore, or who may hereafter,
purchase a complement . . . shall not purchase any more so long
as he remains the owner of such complement.”” Clearly this is not
‘the law, and yet these underscored words must be read into the stat-
utes before it.can be held that the fact that Odell had transferred to
others the land purchased by him prior to January 3, 1916, he on that
account stood as one who had never, prior to January 3, 1916, pur-
-chased any public free school land in Jeff Davis County and was there-
fore entitled on that date to buy the full complement of eight sec-
tions in said county. The inhibition of this law is against those who
have purchased from the State a certain amount of land since a certain
time, and not against those who may own a certain amount of such
land at the time of the filing of their applications for additional lands.

This construction of this law in no way conflicts with, but is in
consonance with, those decisions of our courts which originated and
have applied what I have called the ‘‘doctrine of substitution.’”” The
case of Cunningham vs. Terrell, hereinbefore cited, has been referred
to as holding that one who has purchased a complement of land may
purchase additional land after he has transferred to another a part
-of his original purchase, but that case does not so hold. In that case
one who had purchased a full complement exchanged one of his sec-
‘tions for another section of school land contracted for by another.
‘The court merely held that this did not constitute a purchase (not
even under the ‘‘doctrine of substitution’’) from the State of addi-
tional land. We make special reference to that case. It has nowhere
been held, as far as we have found, that one can purge himself of
previous purchases by transferring them to others and thereby qualify
himself to become the purchaser of other lands, and certainly, in the
face of the plain provisions of the law, it cannot be seriously so
-contended.

Tt is suggested that on the transfer by Odell to Prunty of this
land Prunty thereupon became substituted for Odell and entitled to
be regarded as the original purchaser from the State and that there-
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upon the invalidity of the original reward to Odell became immate-
rial. One answer to this is that Prunty did not file his transfer in
the General Land Office, and was never substituted in the Land
Office as a substitute purchaser for Odell and did not become a
purchased in any sense from the State, in fact was never known
to and never became a contracting party with the State in respect to
this land. It is true that the transfer was later filed in the Land
Office but not until some time after Prunty had re-conveyed the land
to Odell, and, in fact, not until more than a vear after Odell had
transferred an undivided interest in the land to Matthews. Under
the facts Prunty never did become a substituted original purchaser
from the State for Odell, and Odell never did become a substituted
original purchaser from the State for Prunty. At most the filing in
the Land Office of the several transfers in reference to this land
could only be for the purpose of making Matthews a substituted
original purchaser for Odell, or, possibly, for Prunty, and that
Matthews could not become a purchaser from the State, by substi-
tution or otherwise, of an undivided interest in this land, has al-
ready been shown. We do not understand that the transfer by
Odell to Prunty and the re-transfer by Prunty to Odell, under the
facts, bring either Odell or Prunty within the ‘‘doctrine of substitu-
tion”’ so as to make at this time the invalidity of the original sale
by the State to Odell, as pertains to Odell’s right to the land as
against the State immaterial.

Hence, our conclusion that prior to January 3, 1916, Odell had
exhausted his privilege of buying surveyed public free school land,
he having therefore, but after April 19, 1901, purchased as many as
eight sections of such land in Jeff Davis ('ounty and was not en-
titled to have awarded to him the additional eight sections on his
application filed January 3, 1916, and that the award of said addi-
tional land was unauthorized and was and is invalid and void.

SECOND.

The lands ‘‘set apart to the public free school fund of the State
shall be sold under such regulations, at such times, and on such
terms as may be prescribed by law.”” Thus the Constitution puts
upon the Legislature, and not elsewhere, the power and responsi-
bility of preseribing the regulations, time and terms for the sale
of the public free school lands of the State, and such lands are to
be sold in accordance with regulations, at the times, and upon the
terms, so provided, and none other.

Among other regulations prescribed at various times by the Leg-
islature the Act of April 5, 1915, provided that the surveyed public
free school lands of the State situated in Jeff Davis County
should be ‘“*sold in quantities not to exceed eight sections of 640
acres each, more or less, to one person, and in whole tracts only,’”
and this law was in operation at the time of the transactions had
by Odell, Prunty and Matthews in respect to the eight sections of
land awarded to Odell on his application filed January 3, 1916,—
when Odell and wife conveyed to Matthews an undivided one-half
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interest in this land. When these transfers were filed in the Gen-
eral Liand Office the law required that such lands bhe sold in wol