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OPINIONS RELATIVE TO POWERS AND DUTIES OF COM-
MISSIONERS’ COURT AND COUNTY MATTERS.

Op. No. 2389, Bk. 56, P. 6.

CoNsSTITUTIONAL Law—CouNTIES—DEBTS—POWER To CREATE—HoW
T0 CALCULATE PRrOBABLE REVENUE—LIaBILITY oF COUNTY
Orricers IN CreaTING VoIip Ders—WHEN DEeBr 15 CRE-
ATED—TRANSFER 0F FuNDs—EwrrecT 0F VoD Wan-
RANTS—REMEDY oF CouxTy WHERE ILLEGAL
OBLIGATIONS CREATED AND PArp—STAT-

UTE OF LIMITATION.

This opinion passes on the following questions:

1. Within the meaning of the State Constitution inhibiting the creation of
debts by "counties without making provision at the time of creating same for
levying and colleeting a tax to pay interest and provide at least two per cent
as a sinking fund, in determining the current revenue of the year, is the current
year, fiscal year or tax year to control?

2. In calculating the probable amount of revenue for the current year may
it be assumed that all the taxes levied will be collected during the year?

3. What account should be taken of delinquent taxes which may be collected
during the year?

4. What account should be taken of probable revenue other than taxes, and
how should it be estimated?

5. Within' the meaning of debt provision of the Constitution, when is the
debt incurred, when the contract is made or when labor or material is furnished
or warrant issued?

6. Is payment of warrant on a void obligation illegal, and if so, can the
county recover back the amount so paid?

7. Such a void debt having been created, the warrant paid, the contract per-
formed, and the county having received the benefits, are the county commis-
sioners, county clerk, county auditor and county treasurer liable to the county
and if so to what extent?

8. Should registered warrants representing illegal obligations be considered
in calculating the county’s outstanding obligations, so as to determine the limit
of the debt creating ability of the county?

9. Does the issuance of funding warrants cure the illegality of previous war-
rants or obligations?

10. Where funding warrants are issued, should the amounts of the retired
warrants be considered in determining amount of outstanding obligations?

11. Where an amount of taxes is set aside for interest and sinking fund,
to what extent, if any, should such taxes be taken into consideration in deter-
mining the current available revenue of the year?

12. Can the general county fund, raised by ad valorem taxes, be transferred
to the road and bridge fund and used for the latter purpose?

13. Can warrants properly chargeable to the road and bridge fnud be issued
against and paid out of the general county fund?

14. If the two preceding questions are answered in the negative, then can the
county recover the funds illegally paid out from persons receiving the funds or
the county commissioners, county clerk, county auditor, or county treasurer?

15. Can money transferred from general county fund to road and bhridge
fund be taken into account as funds within the control of the county in the
latter fund, in determining the debt creating power of the county as regards
the latter fund?

16. It being unlawful for the county judge to approve and allow a claim
against the county, even where the commissioners court attempts to authorize
him to do so, even where the service or material has been lawfully contracted
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for, what is the liability of the county judge, county clerk and the county
treasurer for allowing, drawing warrant and paying such a claim approved and
allowed only by the county judge?

17. Does limitation run against the county as to suits for moneys illegally
paid out by its officers, under any of the circumstances above asked about?

ATTORNEY GENERAL’S DEPARTMENT,
AvstiN, Texas, September 29, 1921.

Hon. E. R. Campbell, Attorney for Harris County, Houston, Texas.

Drar Sir: Your communication of date May 4, 1921, addressed to
}-’hlel Attorney General, was referred to me for attention. It reads as
ollows :

“Questions are frequently arising in connection with the administration of
county affairs, the answers to which are not conclusively apparent to the
officers affected and who are called upon to make a practical determination of
such matters. To that end we beg to submit to you, for your opinion, certain
questions upon which it is desired by the various officers of this county to have
the benefit of the experience, investigation, and mature judgment of your depart-
ment. For the benefit of all concerned, will you kindly, at your earliest con-
venience, render to us your opinion upon the following questions:

“l. How may it be determined when current warrants, being issued during
any year, upon one of the funds of a county provided for by the Constitution,
have reached the limit of the current revenue for the year, and the funds then
within the immediate control of the county, applicable to the particular fund
in question, so that any future warrants drawn, or obligations incurred, will
be the creation of a ‘debt’ within the meaning of Article 11, Section 7, of the
Constitution ?

“See Brezeale v. Strength, 196 S. W., 250; Austin Bros. v. Patton, 226 S.
Ww., 702,

“Included within the above question are the following:

“By the term ‘current revenue for the year,’ as used in the decisions con-
struing said provision of the Constitution, is it meant ‘calendar year,’ ‘fiscal
year,” or ‘tax year’ (period within' which the taxes for that year are payable) ?
What period must be used as the basis for such calculation?

“2. How is the ‘current revenue for the year’ for such fund to be determined?

“May it be assumed that all the tases levied for that fund for that year will
be collected during the current year? Or must it be estimated what amount of
such taxes will be actually collected during that current year? And if so, how
may such calculation be made in advance? (Can the proportionate collections
during the previous year be used as the basis for such caleulation?

“3.  What account, if any, must be taken of the taxes levied for former years
which it may be expected will be collected during the current year as delin-
quent taxes?

“4. What account, if any, should be taken of collections to such fund which
may reasonably be expected during the year from other sources than the taxes
levied for that fund; and if such expected revenues from such other sources
should be taken' into consideration, how should the same be estimated? JMay
the Teceipts from such sources during the next preceding year be used as a basis
for such estimation?

“5. The authorities hold that when an obligation is incurred by a county
which it may not reasonably be contemplated can be paid out of the current
revenues for the year, together with such funds as may then be within the
immediate control of the county. and a tax is not at the time levied to pay the
interest thereon and create a sinking fund to pay the same, such obligation or
contract on the part of the county is void.

“Now then, in reference to such an obligation:

“YWhen may it be considered as having been incurred? Is it when the contract
therefor was made, or the labor and material furnished; or when the warrant
is issued?

“6. If such an obligation is incurred and warrant issued therefor, and such
warrant paid out of the subsequent years’ revenues, was the payment of such
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warrant illegal, and if so, can the amount of such payment be recovered at the
suit of the county from the person to whom' said warrant was issued and pay-
ment made?

“7. 1If such payment was illegal, then to what extent, if any, can the county—
having received the full benefit of the service, labor or material for which the
payment was made—sue for and recover such payments from the officers par
ticipating in the issuance, approval and payment of such warrant, towit, the
members of the commissioners court authorizing such warrant, the county elerk
issuing such warrant, the county auditor approving such warrant, and the
treasurer paying such warrant?

“8. Should the registered warrants representing such illegal obligations in-
curred during previous years to be taken into account in determining the amount
of outstanding debts of the county in arriving at whether o current obligation
being incurred is a ‘debt’ within the meaning of the Constitution? Or should
such warrants issued during previous years, which were clearly illegal for the
reasons stated, be eliminated, as void obligations, in determining the amount of
the outstanding obligations of the county payable out of the particular fund
under consideration?

“9. If a number of such obligations are represented by registered and out-
standing warrants, and, for the purpose of putting such fund upon an apparent
cash basis, a series of funding warrants are issued under authority of the com-
missioners court to the holder, by assignment, of a number of such warrants,
payable during a period of future years and bearing interest, the order of the
commissioners court authorizing the issuance of such funding warrants making
levy of a tax to meet the interest and create a sinking fund for the payment of
such funding warrants:

“Does such action of the court and the issuance of the new warrants cure the
illegality of the original obligations and the original warrants issued therefor.
or are the funding warrants illegal to the extent that they represent and become
a substitute for warrants previously issued for illegal obligations?

“10. After funding warrants have been so issued, thereby superseding, can-
celling and retiring warrants previously issued and registered, should the
amounts of such retired warrants, represented by such funding warrants, be
taken into account in determining when the funds within the control of the
county, together with the expected revenues for the year, have been taken up
with warrants outstanding, or should the same be eliminated from consideration
in such respect because the time for the payment thereof has been extended by
the funding warrants, and such warrants made a charge upon the revenues of
future years to the extent of the amount of tax levied to create a sinking fund
for such funding warrants?

“l11. In years subsequent to the issuance of such funding warrants, or the
creation of debts for which a tax is levied to pay interest and create a sinking
fund, to what extent, if any, should the taxes so levied be taken into considera-
tion in determining the amount of taxes which may be expected to be available
for the payment of obligations incurred during the current year?

“12. May money in the general fund, representing taxes in good faith levied
and collected for such fund and its use, be legally transferred to the road and
bridge fund, where it is not needed for the general fund, but is needed for the
road and bridge fund?

“See Carroll v. Williams, 202 S. W., 504.

“13. May warrants for obligations properly chargeable to, and payable out
of, the road and bridge fund, be legally issued against, and paid out of, the
general fund?

“See same authority.

“l4. If both or either of the two preceding questions be answered in' the
negative, then can the county recover funds so illegally paid out, from both or
either the persons receiving such warrants and money, or the officers authorizing,
issuing, approving and paying such warrants?

“15. After money is transferred from the general fund to the road and
bridge fund, can the same be taken into account as funds within the control
of the county in that fund, in determining when an obligation of the county
becomes a ‘debt,” within the meaning of the Constitution?
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“16. It has been held to be illegal for the county judge to pass on, allow,
and order payment of, a claim against the county, even though the commissioners
court has attempted to authorize him to do so, even where the service or material
made the basis of the claim has been legally contracted for by the commissioners
court. (See Padgitt v. Young County, 204 S. W., 1046.)

“Where such a claim or claims has or have been allowed or approved hy the
county judge alone, and warrant issued by the county clerk, upon the order of
the county judge therefor, and such warrant paid by the treasurer, was such
payment illegal, to the extent that the county can, by suit, recover such amounts
from persons to whom they were paid, or from the county judge, clerk or
treasurer?

“17. Does limitation run against the county as to suits ‘brought to recover
funds illegally paid out by its officers, under any of the circumstances above
asked about?”

Section 7 of Article XI of the Constitution of Texas contains this
provision :

“But no debt for any purpose shall ever be incurred in any manner by any
city or county unless provision is made, at the time of creating the same, for
levying and collecting a sufficient tax to pay the interest thereon and provide at
least two per cent as a sinking fund.”

Section 5 of the same article has a very similar clause relative to
cities only. It says:
“And no debt shall ever be created by any city, unless at the same time pro-

vision be made to assess and collect annually a sufficient sum to pay the interest
thereon and creating a sinking fund of at least two per cent thereon.”

There have been a good many court decisions in this State involving
these constitutional provisions, and since it has been necessary to in-
vestigate them in considering your inquiries it may be well to preserve
the result of our labor by here noting these court decisions at some
length.

City of Corpus Christi vs. John Woessner, 58 Texas, 462 (Supreme
Court of Texas).

In this case it appears that certain city warrants sued on could have
been paid out of the current revenues for the year had it not been for
the fact that in the year 1879 the City of Corpus Christi appropriated
$10,000 of the revenue arising from the wharf privileges to assist in
deepening Corpus Christi Bay, and this, it would seem, without author-
ity. In holding that the warrants did not represent a debt or debts
unauthorized to be created without making special provision for interest
and sinking fund, our Supreme Court said:

“We are of the opinion that the issuance of warrants on current expenses of a
city, which do not exceed the current revenue derived from taxation, permitted
by law to be levied to meet current expenses, and such other revenue as a city
may have from other sources than taxation, cannot be said to be the creation of
a debt prohibited by law unless a special tax be levied to meet the interest and
create a sinking fund.”

Duwyer vs. City of Brenham, 65 Texas, 526 (Supreme Court of Texas).
This case simply holds that a contract for the printing and binding
in book form of the city ordinances is for current expenses and not
within the class of debts contemplated in Section 5, Article 11, of the
Constitution. Says the court:
“The debt contracted for, under the allegations of the petition, was in' the
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nature of current expense, and not such debt as that contemplated in Section 5,
Article 11, of the Constitution.”

City of Terrell vs. Dissaint, 71 Tezas, 770, 9 S. W., 593 (Supreme Court
of Tezxas).

The City of Terrell executed a promissory note for one thousand
dollars, at 8 per cent interest from date in payment for material for
waterworks supplies and the note stipulated it was “payable out of the
tax of one-fourth of one per cent collected annually for general pur-
poses.” It was contended that this was not a debt within the meaning
of the Constitution since it was for current expenses payable out of the
current expense fund.

As to the facts in the case the court said:

“It was shown upon the trial that the city had exhausted its power of creating
debts chargeable upon funds to be raised by special taxation when the note sued
on was given. It was also shown that at the time, and ever since, the current
expenses proper of the city exceeded its revenues for general purposes. We state
these facts, not because we think their statement necessary to a decision of this
cause, but because they serve to illustrate the doctrine we assert.”

After quoting from Corpus Christi vs. Woessner, 58 Texas, 462, to
the effect “the issue of warrants on current expenses of a city, which
do not exceed the current revenue derived from taxation,” is not the
creation of a debt prohibited by the Constitution, the Supreme Court,
through Justice Gaines, said:

“We do not doubt the correctness of that ruling. We freely concede that
debts for the ordinary running expenses of a city, payable within a year out of
the incoming revenues of the year, and with other indebtedness not clearly in
excess of the yearly income for general purposes, can be created by a city. But
we think that a debt for current expenses, in order to be valid without a com-
pliance with the constitutional and statutory requirements to which we have
referred, must run concurrently with the current revenues for such purposes,
and that such a debt cannot be created without such compliance, which matures
at such time as would make it a charge upon the future revenues of the ecity.
It may not be easy to define accurately what are the current expenses of a
municipality. But we may ask, if a city can create a debt for $1500 for
materials to extend its waterworks, and make it payable, with interest, one and
two years after date, why may it not create an indebtedness for a larger sum
for any public improvement which it has the power to construct, and make it
payable at a longer period? It is clear to us that, if this were permitted, the
provisions of our Constitution and statutes, which limit the power and regulate
the manner of the creation of municipal indebtedness, would be entirely nugatory.”

Citizens Bank vs. City of Terrell, 14 S. W., 1003 (Supreme Court of
Texas).

Holding that where a city issues bonds in excess of the amount au-
thorized by law the obligation is void to the extent of the excess. Says
the court:

“When the debt is void in its inception for want of authority to create it, no
subsequent ratification of it by the collection of taxes, or otherwise, can give to
it any validity; nor can there then be such a thing as a bona fide holder of the

obligations, with a right to collect them, notwithstanding the want of power in
the city to create the debt.”

Noel vs. City of San Antonio, 33 S. 1., 263 (Court of Civil Appeals).
The syllabus of this case sufficiently discloses the court’s holding:
“l. Const., Art. 11, Section 5, provides that no debt shall be created by any
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city, unless at the same time provision shall be made to collect annually a suffi-
cient sum to pay the interest thereon, and to create a sinking fund of at least 2
per cent thereon. Held, that a contract whereby a city executed its notes, pay-
able annually for ten years at 6 per cent interest, in payment for the construe-
tion of garbage furnaces, was void, no provision having been made for the pay-
ment of annual interest and the creation of a sinking fund, and though bonds
had been sold six years previously for the purpose, among others, of erecting
such furnaces, there was no evidence that any part of the moneys thereby realized
remained in the treasury.

“2. A city is mnot liable for an improvement erected according to contract,
where the contract was made in violation of a constitutional provision.

“3. Under a city charter providing that the ecity couneil shall have control
of the city and its finances, and shall exercise its powers by ordinance, the city
cannot enter into a contract for the construction of an improvement involving
deferred payments of @ large amount, except by ordinance; and the council can-
not, by motion, authorize the mayor to bind the city to such contract.

“4. A city is not estopped from denying its liability for an improvement con-
structed under a contract made in violation of constitutional provision.”

We make a short quotation from the court’s opinion tending to indi-
cate that the execution of long time evidences of debt is prima facie
evidence that the same was not contemplated to be paid out of current
revenues of the year:

“If, as contended by appellant, it was a contract based on money then in the
treasury, why give those interest-bearing evidences of debt, payable so long in
future? A cash transaction, providing for the consideration to be paid in 10-year

payments, with 4 good rate of interest, would be an absurdity and a contradiction
of terms.”

City of Cleburne vs. Cleburne Water, etc., Co., 14 C. A., 230, 37 S. W.,
655 (Court of Ciwil Appeals).

Appellee had a contract with the city to furnish water for three years
for fire protection free of charge and by which the next succeeding two
years the city was to pay $25 per hydrant. Suit was brought for
$1R75 for the use of 51 water hydrants under the latter mentioned part

- of the contract. Payment was resisted on the ground that this was a
debt in violation of the Constitution, but the court held that:

“The written contract did not bind the city to take any specified number of
fire hydrants, but this was left to the discretion of the city council. The con-
tract simply fixed a price at which they were to be furnished. The city could
take a greater or a less number for each current year, as its current revenue
might allow. According to the allegations of the petition, the 51 hydrants were
furnished, with water and necessary pressure for fire protection, for that par-
ticular year, at the special instance and request of the city; that they were
reasonably worth $25 per hydrant, and the city agreed to pay that amount.”

And further along in the opinion of the court we find this language:

“The debt was not created until the city designated and accepted the number
of hydrants desired, and when this was done no reason is manifest to us why it
should not be paid, like any other current expense of the city.”

Biddle vs. City of Terrell, 82 Texas, 335, 8 S. W., 691 (Supreme Court
of Texas).

This was a suit by appellant against the city to recover on two
promissory notes executed by appellee October 27, 1885, due nine months
after date. These notes were executed as a result of a compromise of a
suit against the city to recover balance due on a contract to erect for
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the city a town hall and school building. The court affirmed the de-
cision of the lower court in sustaining general demurrer on the ground
that plaintiff below did not allege that provision had been made by the
city for the payment of the notes, it not being contended that the notes
were for current expenses. The court said:

“The Constitution requires that ecities, in creating debts, shall at the same
time make provision for the payment of the debts by assessing and collecting
tax to pay the interest thereon, and to furnish a sinking fund to meet the prin-
cipal. This requirement of the Constitution has been held not to apply to debts
created by the city for current expenses. It is not contended that the debts
evidenced by these notes are for current expenses.”

City of Dallas vs. Brown, 10 C. A., 621, 31 S. W., 298 (Court of Civil
Appeals).

The City of Dallas was required by its charter to provide for the pay-
ment of the cost of paving its streets by special levy of a tax upon the
abutting property. 'This it did to the extent of one-half the aggregate
contract price of the work, a railway company having agreed to pay the
other. Some extra work was done by the contractor not contemplated
by the contract, and it was compensation for this extra work that was
sued for. The court held that since the city had not made provision for
this debt it could not be paid out of the city’s revenues, although the
city was authorized to turn over to the contractor a part of the amount
sued for, which had been received from the railway company as its part
of said debts.

McNeal vs. City of Waco, 89 Texas, 83, 33 8. W., 322 (Supreme Court
of Tezas).

The plaintiff in error contracted with the city to construct seven
underground cisterns of brick and cement mortar at a cost of $925 per
cistern. Our Supreme Court held that it could not be held as a matter
of law that an expense of this kind was an item of ordinary expenditure
and that, therefore, the petition should have alleged some additional fact
showing it not to be a debt unprovided for, such as that there was at the
date of the contract a fund legally applicable thereto out of which the
parties contemplated that such claim should be paid, saying:

“We conclude that the word ‘debt,’ as used in the constitutional provisions
above quoted, means any pecuniary obligation imposed by contract, except such
as were, at the date of the contract, within the lawful and reasonable con-
templation of the parties, to be satisfied out of the current revenues for the
year, or out of some fund then within the immediate control of the corporation.
City of Corpus Christi v. Woessner, 58 Texas, 465; Terrell v. Dessaint, 7]
Texas, 770, 9 S. W, 593; Appeal of City of Erie, 91 Pa. St., 398; Prince v. City
of Quiney, 105 Ill., 138. Prima facie, every pecuniary obligation attempted to
be created by contract is a debt, within the meaning of the constitutional pro-
visions above, and a party attempling to recover against the city thereon must
allege the facts showing a compliance with the Constitution and statutes neces-
sary to bind the city, or must allege such facts as bring the particular claim
within the exception above stated in the definition of the word ‘debt.” TIf it
should appear from the pleadings or the face of the obligation that the subject
of the contract was clearly a matter of ordinary expenditure, such as repairing
streets or salary of an officer, this would be sufficient to bring it within the
exception, for the prima facie presumption would be that such claim was
intended to be paid out of the current revenues annually collected for payment
of such claims, and it would not be presumed the city had attempted to make
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contracts in excess of its revenues for the year; but where, as in the case at
bar, the subject of the contract is not one which the court can say, as a matter
of law, is an item of ordinary expenditure, the pelition, in order to bring it
within the exception, must allege some additional fact, such as that there was,
at the date of the contract, a fund in the treasury, legally applicable thereto,
out of which the parties contemplated that such claim should be paid. Since
the petition seeks to enforce against the city a pecuniary obligation arising out
of a contract, and alleges neither a compliance with said constitutional pro-
visions nor any facts bringing the case within the exception above indicated in
the definition of the word ‘debts,’ we conclude that the Court of Civil Appeals
was correct in holding that the genmeral demurrer should have been sustained;
and in compliance with the mandate of the statute directing this court, in the
event the decision of the Court of Civil Appeals is approved in a case hrought
to this court on the ground that the decision of the Court of Civil Appeals prac-
tically settles the case, to ‘render final judgment accordingly.’ The judgment
of the court below is reversed, and judgment will be here rendered that plain-
tiff in error take nothing by his suit, and pay all costs.”

Howard vs. Smath, 91 Texas, 8, 38 8. W., 15 (Supreme Court of Tezas).

The City of Corsicana contracted with Howard for paving, the city
agreeing that at the expiration of six months after completion of the
work it would issue bonds to pay therefor. Held that the obligation
was wholly void, no provision having been made in compliance with the
Constitution for interest and sinking fund at the time the debt was
created. The contract being void, it was held that the contractor could
not recover against a guarantor. The following language of the court
is explanatory of the court’s holding on the question of creation of debt:

“The contract of November 4, 1890, if valid, imposed upon the city a pecuniary
obligation, in that it thereby agreed to pay for the pavement, part in money and
the balance by issuing and delivering its bonds within a given time, the failure
to do which would, under settled rules of law, have entitled Howard to demand
the entire sum in money; and, since the improvement was not a matter of
current expense, and it does not appear that there was any fund, at the date
of the contract, Within' the control of the city, out of which it was to be paid.
such obligation was a debt within the meaning of the Constitution; and, since
no provision was made for interest and sinking fund at the date of such con-
tract, it was void, and imposed no obligation upon the city to pay for the work.
MeNeill v. City of Waco (Texas Sup.), 38 S. W., 322, and cases cited; Bassett
v. City of El Paso, 88 Texas, 168, 30 S. W., 893; Lake Co. v. Rollins, 130
U. S, 662, 9 Sup. Ct.,, 651; Borough of Millerstown v. Frederick, 114 Pa. St..
435, 7 'Atl, 156; Crampton v. Zabriskie, 101 U. 8., 601; Schumm v. Seymour,
24 N. J. Eq., 143; Mayor, etc.,, 16 How. Pre., 433.”

Winston vs. City of Fort Worth, 47 S. W., 740 (Court of Civil Appeals).

A valid debt may be created by a city without complying with Con-
stitution, Article 11, Section 7, where it has a fund on hand under its
control from which it contemplates the debt shall be paid, though it
was not in fact paid therefrom, and it remained unpaid and unprovided
for until the passage of a subsequent ordinance.

Mineralized Rubber Co. vs. City of Cleburne, 56 S. W., 220 (Court of
Cwil Appeals).

The city purchased fire hose, payable in three years with the privilege
of paying within twelve months. Held, this was a debt unprovided for
and void under the Constitution, even though the city had on hand at
the time of creating the debt $1000 in the street and bridge fund, it not
appearing that this sum was set apart to pay this debt, nor was it within
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the contemplation of the parties that the debt was to be paid out of this
fund. The court held, however, that since the city made no provision
for payment, and as the obligation was void, the rubber company had a
right to recover the possession of the property sold as well as compen-’
sation for the use of the hose while in the city’s possession.

City of Tyler vs. Jester, 4 8. W., 359 (Couwrt of Civil Appeals).

This case was affirmed by the Supreme Court, 78 S. W., 1058, the
next case discussed.

This case holds (1) that the debt clause of the Constitution does not
apply to instruments acknowledging or extending the time of payment
of valid existing obligations of a city; (2) but that a city cannot renew
a debt barred by limitation without compliance with the Constitution, or
increase the rate of interest, or provide for attorneys’ fees for the collec-
tion of existing deht, without making the provision for interest and
sinking fund under the Constitution; (3) that a contract for hydrant
rental quarterly is an item of current ordinary expenses, it not being
shown that the general revenues were not sufficient to pay said rentals,
and that this expense was presumably intended to be paid out of current
revenues and was, therefore, legally incurred, and hence was legally in-
curred; (4) that alderman’s salary constituted ordinary expenses pay-
able out of current revenues; (5) an indebtedness incurred by a city for
purchase of cemetery property is not such a debt as a city can incur
without compliance with Article 11, Sections 5, 7; (6) and the mere
fact that the revenue of a city derived from taxes levied for general
purposes cannot be charged with payment of a certain debt, and that
there is no provision of law authorizing levy of a special tax to pay the
same, does not render the debt void, or prevent its reduction to judg-
ment; where it was a valid debt to begin with.

The court states the rule relative to the creation of debts, as follows:

“But it matters not what may be the form of the instruments evidencing the
debt, if such instrument does in fact create a debt against the municipality, it
not being intended that such debt should be paid out of the current fupds of the
year in which same was created, nor out of any funds in the hands of the city
lawfully applicable to the payment of same, and no provision being made at
the time of the creation of said debt for the assessment and collection annually
of a sufficient tax to pay the interest thereon, and create a sinking fund of at
least 2 per cent thereon, such debt was not legally incurred, and the notes or
bonds evidencing same are void. Constitution, Article 11, Sections 5, 7; Waxa-
hachie v. Brown, 67 Texas, 519, 4 S. W., 207; Terrell v. Dessaint, 71 Texas,
770, 9 8. W., 593; Bank v. Terrell, 78 Texas, 450, 14 S. W., 1003; McNeal v.
Waco, 89 Texas, 83, 33 S. W., 322; Noel v. San Antonio (Texas Civ. App.), 33
S. W, 263.”

City of Tyler vs. Jester & Co., 97 Texas, 344, V8 5. W., 1058 (Supreme
Court of Texas).

Defendant in error sued the city on seven notes payable one to ten
years from date. These notes were executed as refunding notes and
represented prior debts for current debts of the city. It was alleged,
among other things, that the notes were void ag creating a debt in vio-
lation of the Constitution without making provision for interest and
sinking fund. The case is very important and we quote from it at
length, as follows:

“The obligations sued upon were executed by the city for the purpose of fund-
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ing its outstanding indebtedness. Granting that the water contract was void,
as charged, nevertheless the city must be held liable for what it received under
that contract. Brenham v. Water Co., 67 Texas, 566, 4 S. W., 143, The partiez
agreed on the value of the water furnished, so the right to recover does mot
depend upon that instrument. The execution of these notes did not increase the
indebtedness of the city, because when they were delivered the old debts were
taken up and extinguished, and the new notes did not create a debt against the
city, which required the levy of taxes to provide for the interest and sinking
fund. Doon Township v. Cummins, 142 U, 8., 372, 12 Sup. Ct., 220, 35 L. Ed..
1044; City of Valparaiso v. Gardner, 97 Ind., 8, 49 Am. Rep., 416; McNeal v.
Waco, 89 Texas, 83, 33 8. W.,, 322; Corpus Christi v. Woessner, 58 Texas, 462.
The character of the debt was the same after the new notes were given as before.

“The «Court of Civil Appeals found that the current expenses of the City of
Tyler for the year 1889 exceeded its revenue, and plaintiff in error, under the
thirteenth assignment in the application, makes a statement showing that the
revenue for 1889 was not sufficient to discharge the current expenses for that
year; but under no one of the assignments does the plaintiff in error raise the
question that for the years in which the water was used by the City of Tyler
the current expenses were greater than the current revenue. The making of a
contract for water for a number of years to be delivered in the future did not
create a debt against the city, but the liability of the city arose upon the use
by it of the water during each year. Valparaiso v. Gardner, before cited. It
is therefore immaterial that the current expenses for 1889 were greater than the
current revenue of the City of Tyler, and we shall not further discuss that phase
of the question.

“It appears from the findings of fact made by the Court of Civil Appeals that
the debts upon which recovery was allowed were contracted for the current
expenses of the City of Tyler for the several years mentioned in the said state-
ment, and the presumption will be indulged that the current revenue for each
year was sufficient, if it had been collected and properly applied, to have
liquidated the current expenses. McNeal v, Waco, before cited. It appears
that the parties to the contract intended that the sum should be paid out of
the current revenue for the’year, and there is nothing to indicate that they did
not act in good faith, with reasonable ground to believe that the current reve-
nue would be sufficient for that purpose. MeNeal v. Waco, 89 Texas, 88, 33
S. W., 322. The water contract provided that the payments should be made
quarterly during each year, and we see no reason to believe that the parties
intended that it should be other thanm a contract payable during the year for
which it.was contracted. If it were held that a city could not make a binding
contract unless at the time il had revenue sufficient to discharge mll of its cur-
rent expenses, and that every person who should deal with it must do so at his
peril, taking the chance of a deficit in revenue, it would be absolutely destructive
of the power of every city in the State to carry on its ordinary governmental
affairs, for it is well known that the business of a city is conducted upon the
basis of credit, and depends entirely upon the collection' of taxes from time to
time, with the claims for current expenses running over from one month to
another. We believe that such a contract, though not paid off during the year
for which it was made, remains a valid debt against the city, which it may
and should discharge out of the revenues for future years in excess of its cur-
rent expenses. Corpus Christi v. Woessner, before cited; Article 465, before
quoted. In the case of Corpus Christi v. Woessner, debts contracted for several
different years, not being paid, had gone over to succeeding years, and the city
had diverted its fund from the payment of its debts to other purposes. In order
to defeat the enforcement of the claims against the surplus of current revenue
for subsequent years the city passed an ordinance practically refusing to pay
any claim which was contracted prior to a given date, including the claim sued
upon, and our Supreme Court sustained a general judgment against the city.
The terms of Article 465 of the Revised Statutes of 1895 confer authority upon
the city council ‘to provide for funding the whole or any part of the existing
debt of the city, or of any future debt,” showing that it was contemplated by the
Legislature that the indebtedness of cities might not be liquidated by the
revenues for each year, but would accumulate against such corporations, and, to
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enable them to fully liquidate their debts, the power was given to fund all such
indebtedness. Article 466 of the Revised Statutes of 1895 confers upon cities
organized under the general laws authority ‘to appropriate so much of the
revenues of the city, emanating from whatever source, for the purpose of re-
tiring and discharging the accrued indebtedness of the city.’ This is direct and
positive authority for the city to use its revenues, both from its ordinary
sources of taxation and any other source of income that it might have, for the
purpose of liquidating and discharging accrued indebtedness, which must mean
debts of previous years and not of the current year; hence, it cannot be true that
current expenses not paid each year become void. The Court of Civil Appeals
did not err in holding that the debts contracted for the current expenses, lawful
at the time that they were contracted, continued to be lawful after the expira-
tion of the year for which they were made, and afforded sufficient basis for
rendering judgment against the city, which might be enforced if it should
become possessed of property or funds subject to the payment of such debts.”

City of Houston vs. Clover, 40 C. A., 182, 89 S. W., 425 (Court of Civil
Appeals).

This case holds that the employment of an architect to prepare plans
for a proposed public building is not the creation of a debt in violation
of the Constitution, it appearing that it was contemplated that the
services be paid for out of current revenues of the city.

City of Houston vs. Potter, 41 C. A., 388, 91 8. W., 389 (Court of Civil
Appeals).

Potter had a contract to supervise sewer construction to be paid out of
the proceeds of a certain bond issue. The contract was made prior to a
bond election which was re-held owing to doubt as to its legality. After
the second election the city council authorized the mayor to change the
contract so as to state therein the date of the last election. Held, that
this was tantamount to entering into a new contract and the contract
was not void as creating a debt unprovided for under the Constitution,
Article 11, Sections 5, 7. The court also held that since the parties
contemplated that the contract was to be paid out of the $300,000 bond -
issue, the fact that a portion of said amount was diverted to other pur-
poses and for that reason there was nothing in the fund out of which to
pay the contract, that this would not render the obligation on the con-
tract void. The court said:

“Appellant’s second objection to the judgment cannot be sustained, for the
reason that it does not appear that the fund arising from the sale of the bonds
had been legally exhausted by the payment of proper claims against it, before
paying appellee’s claim. If at the time the contract with appellee was made the
payment of his compensation was provided for as required by the Constitution,
he could not be deprived of his right to recover by the use of the entire fund in
payment of indebtedness subsequently contracted for by the city to be paid out
of that fund, or by payments out of that fund of indebtedness not properly
chargeable against it. The evidence shows and the trial court found'that the
work which appellee was employed to supervise cost $261,271.39, to which must
be added the amount of appellee’s compensation under the contract, $13,063.56.
The amount realized from the bonds was $300,000. There is no attempt made
to show that the payments made out of this fund, which it is claimed exhausted
it, were made upon contracts made before the contract with appellee. Appellee
was required to see, when he made his contract, that proper provision was or
had been made to pay his compensation as a debt against the city, in accordance
with the provisions of the Constitution. He cannot be deprived of his pay by the
action of the city in afterwards contracting debts against the fund in excess of
the amount thereof and paying the same to the exclusion of the appellee’s claim,
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and if it has been done, and thus exhausted the fund upon which appellee had
a right to rely for payment of his compensation, appellee cannot legally o
justly be made to suffer.”

Ault vs. Hill County, 102 Texas, 335, 116 S. W., 359 (Supreme Court
of Tezas).

Action for damages for breach of contract for improvements on a
county courthouse. Held, that since there was not enougli funds on
hand or reasonably expected to be on hand out of the revenues it was
the creation of a debt without provision being made therefor and hence
void. Also, that funds collected ostensibly for “improvement fund” and
transferred to the general fund, could not be taken into consideration.
Said the court:

“Had the money been on hand, or had the prospect of collecting it out of the
taxes legitimately levied for gemeral county purposes been such as to justify a
reasonable expectation that it would be on hand, to meet the payments on the
contract as they fell due, we should have a question very different from that
which is presented by the facts. MecNeal v. Waco, 89 Texas, 83, 33 S, W, 322.”

City of Cleburne vs. Gutta Percha, etc., Co., 127 S. W., 1073 (Court of
Cuvil Appeals).

On April 10, 1900, the City of Cleburne executed.two notes in pay-
ment of fire hose purchased, one payable in six months without interest,
the other in ten months with 5 per cent interest. The court readily
held that the trial court was correct in instructing a verdict on the first
as it was payable within the year and did not create a debt within the
meaning of the Constitution. “It matured concurrently with appel-
lant’s revenues for that year, and, if paid according to promise could not
have been a charge on the revenue for future years,” said the court.

The question as to validity of the second note was submitted to the
jury. The court continues:

“If at the time of the execution of said second note the city council of the
"City of Cleburne reasonably anticipated and intended that ihe same would be
paid and satisfied out of the current revenues of said city for the year of 1900, and
the council had reasonable grounds for believing that such current revenues would
be sufficient for that purpose, thenm the second note was not invalid. The true
test of whether or not the note was a debt within the meaning of the constitu-
tional inhibition is: Does it impose a burden on the revenues of the city for
future years? Corpus Christi v. Woessner, supra; Terrell v. Dessaint, 71 Texas,
775, 9 S. W, 593; Tyler v. Jester, 97 Texas, 344, 78 S. W., 1058. The municipal
or fiseal year of 1900 commenced April 10th, and ended in April, 1901, and the
second note matured in February, 1901. The council of the appellant that
came into office at the beginning of the fiscal year 1900 knew that it would
raise and control appellant’s revenues until the new council should come into
office, in April, 1901, and made both notes to mature at such times as to
become charges against the revenues for that fiscal or municipal year. The
verdict erhbraces a finding that at the time the second note wag executed the
city council reasonably contemplated and intended that the same should be paid
and satisfied out of the current revenues of the city for that municipal year, and
that they had reasonable grounds for believing that said revenues would be
sufficient for that purpose. There was evidence to support this finding.

“In this connection the court, at the request of plaintifl, gave a charge as
follows: ‘Gentlemen of the jury, in this case you are instructed that for the
year 1900 the defendant, the City of Cleburne, would be permitted to contract
debts to an amount equal to 25 cents on the $100 of its assessed valuations for
taxes for said year, and any other revenues belonging to the general fund of



REPORT OF ATTORNEY (GENERAL. 95

said city and obligations contracted for the defendant for current expenses and
payable out of the current revenues for said year, and not in excess of the
amount above stated, would be valid obligations against the defendant.’ Appel-
lant complains of this charge, and presents the proposition that a municipal
corporation can make a legal contract for current expenses payable out of its
current revenues to an amount not in excess of the funds available for that
purpose at the time of the creation of the debt, and the charge complained of
permits the city to contract at any time during the year for the payment of a
debt in an amount not to exceed its current funds, whether said funds have
been expended in whole or in part, and whether or not any portion of same is
available at the time of the creation of the debt. This proposition is not sus-
tained. The obligations which formed the basis of the notes sued on were con-
tracted April 10, 1900, the day on which the municipal year began. The tax
levy for the general fund for that year was 25 cents on $100. There was evi-
dence showing the amount received for poll taxes and saloon licenses. These
revenues went to the general fund of the city. The charge was correct. Corpus
Christi v. Woessner, supra; City of Tyler v. Jester, supra.”

Sandifer vs. Foard County, 184 8. W., 823 (Court of Civil Appeals).

A contract by which a county lists land with a broker for sale, the
commission payable out of the general fund, does not create a debt in
violation of the Constitution. (Affirmed, 105 Texas, 420, 151 S. W.,
523.)

Toole vs. First National Bank of Hemphill et al., 168 S. W., 423 (Court
of Cwil Appeals, Galveston).

In holding that a contract for the drilling of an artesian well in the
courthouse square, created a debt in violation of the Constitution in
view of the fact that there was not sufficient funds on hand or to be
collected for the year with which to pay the price, the court in this case
said :

“The undisputed evidence shows that no provision was made by the county
at the time the contraet was executed for the payment of the debt created thereby.
The evidence further shows that the assessed value of all taxable property in
Sabine county for the year 1910 was $4,807,206, and for 1911 $4,895,221. A tax
of 20 cents on the $100 was levied for 1910, and 25 cents for 1911. The book-
keeper for the county treasurer testified that from November 8, 1909, to November
14, 1910, receipts from all sources amounted to $9,328.59, and aisbursements for
said period were $14,196.95, and from November 14, 1910, to November 13, 1911,
receipts were $10,393.31 and disbursements $11,471.64. He further testified the
average yearly receipts for 1909, 1910, and 1911 were $8483, and the average
ordinary expenses of the county for these years were $8993.

“On November 14, 1910, the balance in the general county fund was $1,226.36,
and there were outstanding warrants which had been issued against this fund
of from $6000 to $7000. We fail to find in the record any evidence from which
it can be concluded that there was any fund on hand at the time the contract
was made, or that the current revenues for the year 1910 would produce a fund
available for that purpose out of which the debt created by the contract could
be paid. This being so, neither the commissioners nor Smith had reasonable
grounds to believe, or could have reasonably contemplated, that the contract price
of the well could be paid out of the current revenues of the county. A contract
for permanent improvements, of the character provided for in' this contract,
executed when there arc no existing or prospective funds derived from the gen-
eral current revenues of the county available to meet the obligation imposed on
the county by such contract is the creation of a debt within' the meaning of the
Constitution, and when no provision is made for the payment of the debt, the
contract is void. Constitution of Texas, Sections 5 and 7, Art. 11; McNeal v.
Waco, 89 Texas, 83, 33 S. W., 322; Terrell v. Dessaint, 71 Texas, 771, 9 S. W,
593; Pendleton v. Ferguson, 99 Texas, 296, 89 S. W., 758; Howard v. Smith, 91
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Texas, 15, 38 S. W, 15; Tyler v. Jester, 97 Texas, 344, 78 S. W., 1058; Biddle v.
City of Terrell, 82 Texas, 336, 18 S. W., 691; Edwards County v. Jennings, 89
Texas, 619, 35 S. W., 1053; Ault v. Hill County, 102 Texas, 336, 116 S. W., 359;
City of Tyler v. Building and Loan Co. (Civ. App.), 82 S. W., 1066; Peck-Smead
Co. v. City of Sherman, 26 Texas Civ. App., 210, 63 S. W, 340; Mineralized
Rubber Co. v. City of Cleburne, 22 Texas Civ. App., 621, 56 S. W., 220; Corpus
Christi v. Woessner, 58 Texas, 462.”

Boesen vs. County of Potler, 178 S. W., 462 (Court of Civil Appeals,
Amarillo).

This was a suit by Boesen against the county to recover an amount due
for publishing the delinquent tax record. The court overruled the con-
tention that the obligation was void as being a debt unprovided for,
upon three grounds: (1) that (seemingly) it was an item of current
-expense payable out of current revenues; (2) that since the statute pro-
vided for the collection of 25 cents publication fee in each delinquent
tax suit, this alone was sufficient provision made for the payment of
the publication; (3) that this was an obligation imposed by law, and
hence not within the purview of the Constitution, Article 11, Section 5.
The court cites and quotes from Wichita Falls vs. Skeen, 18 Texas Civ.
App., 632, 45 S. W., 1037, holding that the expense of printing the
delinquent tax list is to be regarded as an item of ordinary expenditure.

Rogers National Bank vs. Marion County, 181 S. W., 884 (Court of
Civil Appeals, Texarkana).

A courthouse site was purchased by the county and on February 13,
1913, a county warrant was drawn in payment therefor payable Feb-
ruary 15, 1915, that is, about two years from date. The court held this
obligation void as being a debt unprovided for within the meaning of
the Constitution. After quoting the definition of debt in McNeal vs.
City of Waco, the court said:

“Tested by this definition, the warrant sued upon clearly was a ‘debt’ within
the meaning.of the part of Section 7 set out above; for it was a ‘pecumiary
«obligation imposed by contract,’ and was to be satisfied out of the revenues of
the county for the year 1915, and not out of its current revenues for the year
1913, when it was created, nor out of any fund then ‘within the immediate
control’ of the county.”

Broussard vs. Wilson, 183 S. W., 814 (Cowrt of Civil Appeals, Gal-
veston). '

By the contract complained of, of date November 12, 1914, the county
-of Jefferson, through its commissioners court, agreed to take, and Hanson
Sons, Incorporated, agreed to sell and deliver for road repairing and
building, at places and prices named, all the shell of the character de-
seribed 1n the contract, for the period of one year after the commence-
ment of deliveries; the county agreeing to take and pay for a minimum
quantity of 30,000 cubic yards, and the minimum price named being 64
cents per cubic yard. The county was to give notice from time to time
«of what its requirements would be. Hanson Sons were to have 60 days
from the date of the contract within which to begin deliveries. Pay-
ments were to be made by the county at regular intervals, either in scrip
«or cash, at its option.

This case may be in conflict with the Supreme Court’s decision in
Carroll vs. Williams, 202 S. W, 504, as to the transfer of funds, but



REPORT oF ATTORNEY (FENERAL. 97

upon the question of creating a debt in view of current revenues, we
quote from it as follows:

“The foregoing is practically all the material testimony with reference to said
contract, and we conclude therefrom that the parties to the contract intended
that the shell furnished to the county should be paid for out of the currernt
revenue for the year, and that there was reasonable ground to believe that such
current revenue would be sufficient for that purpose. The fact that the levy
was made on August 10th, and the first cpntract entered into on August 15th,
five days later, we think is a significant cireumstance. This contract for sup-
plies must have been one of the first entered into after the court had provided
for its current revenues. The court is expressly authorized to purchase all
material necessary in the ‘comnstruction of roads.” It does not seem to us im-
portant that this contract is for the purchase of shell ‘in building or repairing
roads.’ It is evident that the special acts of the Legislature relating to Jefferson
County were intended to give ample authority to the commissioners court in
road matters; that there was no attempt to create a charge against future reve-
nues, and, judging from the past year and from the rates levied for the current
year, it was reasonably contemplated that there would be sufficient available
money out of the current revenues to pay for this shell; that the contract fixed
the rate for each cubic yard of shell to be paid for by the county; and that no
debt was created until the quantity of shell necessary to meet the requirements
of the county had been ascertained, as it would be from time to time by the
county during the year and the county within the minimum at least of 30,000
cubic yards has the power to limit the quantity of shell to be taken and thus to
bring the expense within its current revenue. The county is to ‘give notice from
time to time of what its requirements will be.” The contract further provides:

“ ‘Payments hereunder shall be made by second party to first party at regular
monthly intervals, either in scrip or cash at the county’s option.’

“The instant case is unlike Jefferson Iron Co. v, Hart, 18 Texas Civ. App.,
525, 45 S. W., 321. There the suit was to enjoin the collection of certain taxes
on the ground that the levy was unnecessary for the purpose for which it was
made and was made with the intent of transferring the levy so made to another
fund already swelled to its full constitutional limit.”’

The court further said:

“We further conclude that the contract between Jefferson County and Hanson
Sons, Incorporated, did not create a ‘debt’ within the meaning of the Constitu-
tion, for which provision should be made when it is created or incurred, but
belongs to that class of obligations in good faith intended to be lawfully payable
out of either the current revenue for the year of the contract, or some other
fund within the immediate control of the commissioners court.”

City of Fort Worlh vs. Reynolds, 190 S. W., 501 (Court of Civil Ap-
peals, Fort Worth).

The city, to secure lands for a reservoir, contracted to pay the owner
a fixed price per acre, and, if another owner secured a fixed price or
more in condemnation proceedings, to pay an additional price per acre,
but failed to do so, and the land owner sued. The court ruled that the
general demurrer raising the question whether a debt was created con-
trary to the Constitution must be treated as waived because not called
attention or acted on by the court helow, but indicated what its holding
would be on the sufficiency of the demurrer. The court’s holding is
indicated by the following quoted, language from the opinion:

“And if the plaintiff’s petition must be construed as presenting alone an action
upon the contract mentioned in' the petition to recover the sum due by force of
its terms, we would feel impelled, contrary to appellee’s contention, to hold that
the sum sued for was a debt within the meaning of the cited sections of the
‘Constitution, and that hence the plaintiff’s petition was subject to a general
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demurrer, for the want of necessary allegations bringing the case within those
constitutional provisions. See McNeal v. Waco, 89 Texas, 83, 33 S. W, 322;
Biddle v. City of Terrell, 82 Texas, 335, 18 S. W., 691; Kuhls v. City of Laredo,
27 S. W., 791; Rogers National Bank v, Marion County, 181 S. W., 884; City of
Austin v. McCall, 95 Texas, 565, 576, 68 S. W., 791; Ault v. Hill County, 102
Texas, 335, 116 S. W., 359; Berlin Iron Bridge Co. v. City of San Antonio,
50 S. W, 408.”

Writ of error scems to have heen granted by the Supreme Court in
above case.

City of Laredo vs. Frishmuth, 196 S. W., 190 (Court of Civil Appeals,
San Antonio).

Bonds were issued and while the tax rate provided was in itself in-
sufficient to provide interest and sinking fund, there were other available
funds out of which it was contemplated the balance should be paid.
The court decided as follows:

“The ordinance of May 19, 1883, did not attempt to provide for the interest
and sinking fund of a $75,000 issue of bonds by taxation, but recognized the
inadequacy of a tax rate of 25 cents on the $100 to meet the interest and sinking
fund and made other provisions out of other means to meet the demand. At
the time it was enacted the city could have provided for a tax of 50 cents, but
chose to secure the bonds in other ways which it had the right to do.

“It is the rule, well sustained by authority, that contracts may be made
without incurring a debt within the meaning of the Coustitution when the
municipal corporation has cash in the treasury with which to meet the liabilities,
or when the debt is made payable out of a special fund raised or to be raised.
Galveston v. Heard, 54 Texas, 420; Dillon Mun. Corp., Secticns 197, 198; State
v. Neosho, 203 Mo., 40, 101 8. W, 99. The fact that such special fund is not
in existence at the time when the bonds were issued does not make expenditures
incurred on the credit of the fund and only payable therefrom an indebtedness
in the purview of the Constitution. State v. Whatcom County, 42 Wash., 521,
85 Pac., 256; McNeal v. City of Waco, 89 Texas, 83, 33 S. \W., 322, As said in
the last named case: '

“*These constitutional provisions were intended as restraint upon the power
of municipal corporations to contract that class of pecuniary liabilities not to be
satisfied out of the current revenue or other funds within their control lawfully
applicable thereto, and which would therefore at the date of the contract be an
unprovided for liability and properly included within the * * * meaning of
the word “debt.” They have no application, however, to that class of pecuniary
obligations in good faith intended to be and lawfully payable out of either the
current revenues, for the vear of the contract or any other fund within the
immediate control of the corporation’

“The intent of the Constitution is to protect the citizenship of the municipality
from exorbitant taxes, and that was attained in this case when only the consti-
tutional tax was levied. The fund provided by the ordinance to come out of
vents, fines, forfeitures, and sales of land was more than sufficient to pay the
interest and create a sinking fund for $39,000 of the bonds, the amount unpro-
vided for by taxation.”

Brazeale vs. Strength, 196 S. W., 247 (Court of Civil Appeals, Texar-
kana).

The Court of Civil Appeals, Texarkana, held in this case that expense
incurred for tick eradication work was an ordinary expense payable out
of eurrent revenues, and while it appeared that the county revenues
would be insufficient to pay ordinary expenses incurred and contem-
plated to be incurred, vet it appeared it could he paid out of a fund on
hand and was not the creation of a debt in the meaning of the Con-
stitution. The court said:
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“While the testimony showed that the curreant revenues of Harrison County
for 1917 would be insufficient to pay ordinary expenses already incurred and
which it was contemplated would be incurred by the county during the year, it
further showed that the county, at the time the order in question was entered
and at the time the judgment appealed from was rendered, had in hand funds
sufficient to pay the expense of building the vats and dipping cattle and all
ordinary expenses theretofore incurred by the county.

“So the question which confronted the trial court, was, it seems, whether it
was beyond the power of the commissioners court to ineur the expense con-
templated by its order, because to do so, if other contemplated ordinary expenses
of the county were incurred during the year, would result in creating indebted-
ness against the county which its current revenues were not sufficient to pay.
If building the vats and dipping cattle was an ordinary expense of the county
which it could pay out of ‘some fund then within its immediate control,; as we
have seen was the case, we do not think the commissioners court was without
power to incur it for the reason stated. We have not found and have not been
referred to anything in the law which required the commissioners court to give
to one contemplated ordinary expense precedence over another where the current
funds of the county were not sufficient to pay both.

“There are provisions of the statute, however, which, it seems to us, point out
a way to determine when the commissioners court has reached the limit of its
power under the Constitution to create indebtedness agrinst the county on
account of its ‘ordinary expenses.’ Article 1433, Vernon’s Statutes, provides
for a classification of all claims against the county. Article 1438 provides for
a classification of the funds belonging to the county. Article 1432 provides
for the registration by the county treasurer of all claims against the county.
Article 1436 requires the claims to be numbered in the order presented. Article
1437 requires the claims to be paid in the order they are registered. Where
the requirements of the statute have heen complied with, it scems to us it easily
could be determined at any time whether the sum of claims representing ordi-
nary expenses of the county amounted to as much as it reasonably could be
expected the current revenues of the county would amount to. When it was
found they did, it seems to us it might very well be said that such ordinary
expenses of the county as were thereafterwards incurred were within the pro-
hibition of Section 7 of Article 11 of the Constitution.”

Lasater vs. Lopez, 202 8. W., 1039 (Court of Civil Appeals, San An-
tonao).

The court held that a contract with a contractor for work on roads to
he paid for in interest hearing warrants over a period of years, was a
debt within the meaning of the Constitution, but that provision in this
case was made for interest and sinking fund, and that the warrants
were valid. Affirmed by the Supreme Court in 217 S. W., 373.

American Roads Machinery Co. vs. City of Ballinger, 210 S. W., 267
(Court of Civil Appeals, Ausiin). .

Warrants given in payment for road machinery, payable in six months
to three years from date are vold where no provision was made for
interest and sinking fund as provided in the Constitution. Discussing
McNeal vs. Waco, and Mineralized Rubber Co. vs. City of Cleburne, the
court said:

“We believe they announce the settled law of this State.”

Case Threshing Machine Co. vs. Camp County, 218 S. W., 1 (Court of
Civil Appeals, Texarkana).

Camp County purchased road machinery and executed two warrants

payable three and four years after date, respectively, with interest. No
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provision was made at the time for taking care of their payment other
than the regular 15-cent road and bridge tax. The court held this in-
sufficient :

“To make provision for the levy and collection' of the necessary taxes, when
this has not been done by law, requires some affirmative action on the part ot
the county authorities with special reference to the particular debt being created
or contemplated. It is not sufticient to provide for raising a fund which may or
may not be lawfully used for its payment; but one must be provided for which
cannot lawfully be diverted to any other purpose by a succeeding commissioners
court. This provision of the Constituticn is intended to operate as a limitation
upon the power of commissioners courts to burden the counties with debts beyond
the resources available for their payment, and must be applied by the courts with
that end in view. The fact that it is averred that Camp County had the power
to levy an additional tax of 15 cents on the $100 does not materially alter the
situation. The inquiry is, not what the commissioners court might have done
in the exercise of its taxing power, but what did it do with reference to this
particular debt? According to the averments of the appellant, it did nothing.
It is true the petition states that ample funds were on hand for the payment
of these warrants when' they fell due; but that does not supply the vital omission.
It is mot enough to provide funds for the payment of the debt after it has been
created; the Constitution requires this to be done at or before the time the debt
is contracted. A compliance with that requirement is essential to enable the
county authorities to contract a valid obligation to be paid out of the future
revenues of the county. If the debt evidenced by the warrants sued on was,
for the reasons stated, invalid at its inception, nothing the commissioners court
could thereafter do would validate it. The county is not bound to pay a debt
which was illegally created. The following authorities support the conclusions
reached: Rogers National Bank v. Marion County, 181 S. W., 884; Mitchell
Co. v. Bank, 91 Texas, 370, 43 S. W., 880; Bassett v. City of El Paso, 88 Texas,
168, 30 S. W., 893; City of Terrell v. Dessaint, 71 Texas, 770, 9 S. W, 593;
MeNeal v. City of Waco, 89 Texas, 83, 33 8. W,, 322.

Austin Bros. vs. Patton, 1226 5. W., 702 (Court of Ciwil Appeals, Gal-
veston).

Warrants given by Houston County in payment of road material and
supplies. The court held that under the facts it was not shown that the
warrants were invalid as creating a debt unprovided for. The rule was
stated as follows:

“A valid debt may be created by a county without complying with the pro-
visions of Article 11, Section 7. of the Constitution, requiring that it provide
for payment at the time it is created, where it has a fund on hand under its
control from which it contemplates the debt shall be paid, though it was not in
fact paid therefrom. Winston v. City of Fort Worth, 47 S. W., 740.”

City of Aransas Pass vs. Eureka Fire Hose Mfg. Co., 227 S. W., 330
(Court of Civil Appeals, San Antonio).
A city warrant was executed November 17, 1915, due July 2, 1916, in
payment for fire hose purchased. The court held that it was not a deht
in violation of the Constitution, saying:

“The evidence in this case shows that the hose was sold to plaintiff in error
on an open account, the agreement being that it should be ‘paid for in four
months, with privilege of an extension for eight months more. At the end of
four months the bill was unpaid and then the warrant was given payable July
2 1916. The warrant provides for payment out of the general fund, and as it
was to be paid within a year it can be assumed that it was to.be paid out of
the current funds of that year. The contract itself indicated that it was not to
be paid out of revenues for future years, but out of current funds. The evi-
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dence showed that the assessed valuation of the city property was $1.200,000,
and the rate of taxation was 25 cents on each $100 of that valuation, which
would amount to $3000 per annum, besides poll taxes. The back taxes amounted
to $5000 or $6000. There was collected for the general fund in 1915 the sum of
$7987.60. The warrant was to be paid out of that fund. The hose was neces-
sary, if there was to be any protection from fire. The plaintiff in error got the
hose and used it, and still has it, and paid nothing for it. The court was
justified by the evidence in finding that the purchase price of the hose was to
be paid out of current revenues of the city.”

Capps vs. Citizens National Bank, 134 S. W., 808 (Court of Civil Ap-
peals).

Holding that current expenses have priority of payment out of cur-
rent revenues of a city over the debt of a general creditor, and hence
where money held by a city to pay current expenses was inadequate for
the purpose no part of the fund could be applied to the payment of a
general creditor.

City of Beaumont vs. Masterson, 142 S. W., 984 (Court of Civil Ap-
peals, Galveston), (writ of error denied by Supreme Court, 144
S. W., 14, 106 Tewas, 618).

Constitution, Article 11, Sections 5, 7, have no application to pro-
ceedings for the improvement of streets, the cost to be paid in cash, two-
thirds to be derived from special assessments on abutting property, and
the other one-third in improvement honds of the city.

The court also held that the fact that a part of the assessments levied
were uncollectible did not require that the city foresee such event, and
treat the uncollectible portion as a debt, within Constitution, Article 11,
Section 5.

The court used this language:

“The provisions of the Constitution referred to (Article 11, Sections 5-7) have
no application—in the nature of the case can have no application—to this case.
Provision was made to pay cash for the work (two-thirds of it), and it was not
contemplated that there would be any unpaid balance to provide for. That fail-
ure to collect part of the taxes created a deficit did not require that the city
foresee that such would occur, and treat it as a debt, within the meaning of
the article of the Constitution referred to. 20 Am. & Eng. Ency. of Law, 1176;
Spilman v. Parkersburg, 35 W. Va., 605, 14 S. E, 279; Winton v. Fort Worth
(Sup.), 47 S. W,, 740.”

Fabric Fire Hose Co. vs. Teague, 152 S. W., 506 (Court of Civil Ap-
peals, Austin).

Contract for fire apparatus by city to be paid over a period of years
without making provision for payment as required by the Constitution,
is void.

Held, that the seller was entitled to recover the apparatus so sold to
the city, and that the city’s use of the property so purchased raised an
implied promise to pay the reasonable rental value thereof and rendered
the city liable for rent, which, being an ordinary debt, payable out of
current revenues, was not within the contemplation of Article 11, Sec-
tion 5, State Constitution. The court’s reasoning on these two prop-
ositions is disclosed by the following, taken from the opinion:

“By Article 11, Section 5, of the State Constitution, it is provided that no
debt shall ever he created by any city, unless at the same time provision be
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made to assess and collect annually a sufficient sum to pay the interest thereon
and to create a sinking fund of at least two per cent thereon. See, also, Article
488, R. S., 1895, It is conceded that this was not done, and the suit to recover
possession of the fire apparatus was based on the theory that the purchase there-
of, without complying with the constitutional provision, rendered the same null
and void, and the court, in recognition of this contention, rendered judgment in
favor of appellant therefor, which was correct. See Mineralized Rubber Co. v.
City of Cleburne, 22 Texas Civ. App., 621, 56 S. W, 220; MkNeal v. City of
Waco, 89 Texas, 83, 33 S. W., 322; Noel v. City of San Antonio, 11 Texas
Civ. App., 580, 33 S. W, 263; City of Terrell v. Dessaint, 71 Texas, 770, 9
S. W., 593.

“(2) But appellant urges that the court erred in not rendering a judgment
in its favor for the rents of $635 which it claimed to be entitled to. There is
no question but what the city had the use and benefit of this property for a
period of thirty-one months, and the court so finds. It has been expressly held.
in' Mineralized Rubber Co. v. City of Cleburne, supra, under circumstances sim-
ilar to those in this case, that a city is liable for rent of property used by it.
The use of this property by appellant would raise an implied promise to pay
therefor the reasonable rental value thereof, which was found to be the sum
of $635. Now if this was a matter of ordinary expenditure, for which the eity
had the right to pay out of its current funds, then there is no reason why, under
the pleadings and evidence, the city was not liable for such rent. This was not
a debt in contemplation of law such as came within the constitutional provision
above quoted, requiring that the city should, at the time of its creation, provide
for the sinking fund for its payment, but was, in our judgment, a mere ordinary
debt that could have been paid out of the current revenucs of said city. Sco
MecNeal v. City of Waco, supra. And it does not appear but what the current
revenue for the years during which the city had possession and use of said
property was sufficient to have paid same.”

Foard County vs. Sandifer, 105 Texas, 420, 151 S. W., 523 (Supreme
Court) (effirming 134 S. W., 823).

A contract by the county by which it listed its school land for sale,
agreeing to pay a commission, was held not to create a debt in violation
of the Constitution, it being held that the claim was payable in the cur-
rent year out of the current revenues of the year. The important part
of the decision is that which holds that debts for current expenses may
be based on the amount the county is authorized by law to raise by
tazation. Upon this point our Supreme Court, through Chief Justice
Brown, said:

“The contract required the sale to be made in'six months by July 13, 1909
It was consummated before that time. The claim could have been provided for
during the current year by a levy of a tax for that purpose. The power of tho
county to levy taxes had not been exhausted. It was neccssary that the levy
should have been made, and the test is: Did the county have sufficient power
to pay the claim? There is no denial of that fact, which was proved, as was
shown, by the evidence of Burk, the county judge of Foard County. In City of
Corpus Christi v. Woessner, 58 Texas, 467, Judge Stayton said:

“‘We are of the opinion that the issuance of warrants on current expenses of
a city, which do not exceed the current revenue derived from taxation, permitted
by law to be levied to meet currént expenses, and such other revenue as a city
may have from other sources than taxation, cannot be said to be the creation
of a debt prohibited by law unless a special tax be levied to meet the interest
and create a sinking fund. The evidence shows that the revenue of the city
for the year 1879, if it had been applied to proper municipal purposes, would
have been more than sufficient to meet the payment of the warrants sued upon,
after paying all other current and proper expenses. And it further appears that
in addition to the money raised by taxation, permitted by law to meet current
expenses, the city has an income cf $4000 per year for many years to come
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from her wharf interests, and that from these two sources at the time of the
trial of this cause there was a surplus in the treasury” We cite Terrell v.
Dessaint, 71 Texas, 770, 9 S. W, 503; McNeal v. City of Waco, 89 Texas, 83, 33
8. W., 324, by his irresistible logic, Judge Denman reaches this conclusion: ‘We
conclude that the word “debt” as used in the constitutional provisions above
quoted, means any pecuniary obligation imposed by contract, except such as
were at the date of the contract within the lawful and reasonable contemplation
of the parties, to be satisfied out of the current revenues for the year or out
of some fund then within the immediate control of the corporation’ The com-
missions in this case were by law made payable out of the county fund. It be-
came due in the current year, and there was ability in the county by taxation
to raise the fund for its payment. The claim did not constitute a debt within
the meaning of the Constitution.”

We now proceed to answer your inquiries seriatim, and as you will
note we have for convenience numbered them from 1 to 1%, inclusive,
thus changing somewhat your method of numbering.

1.
Tur CUrRRENT YEAR.

It is apparent from a reading of, the Texas court decisions that the
rule laid down in McNeal vs. City of Waco is considered the law in
this State. This rule is as follows:

“The word ‘debt,” as used in the constitutional provisions above quoted, means
any pecuniary obligation imposed by contract, except such as were, at the date of
the contract, within the lawful and reasonable contemplation of the parties, to be
satisfied out of the current revenues for the year, or out of some fund then
within the immediate control of the corporation.”

o)

According to this rule, a debt incurred by a county ¢his year to be
paid out of next year's or some fulure year’s revenues would be void
unless provision be made at the time of its creation for a tax to pro-
vide for interest and sinking fund in obedience to the Constitution.

But what is this year and what is next year or a future year?

The State Constitution does not define the word year; nor does it
expressly establish a “fiscal year.”” Our statutes do not fix a fiscal
vear except for certain purposes. Article 3896, R. C. S. of 1911, fixes
the fiscal year to begin on December 1st for the purpose of the making
of annual reports. of fees of officers affected by the fee bill. Article
1491 of Vernonw’s Complete Statutes of 1920 provides that the annual
report of the county auditor showing the condition of the finances of
the county “shall be made to include all transactions during the year
ending July 31st of each year.” Interpreted in the light of our Con-
stitution and the statutory law providing for county revenues, we hold
that neither of these statutes fixes the fiscal year within the meaning
of the Constitution as construed by our Supreme Court in McNeal vs,
City of Waco and other cases as well as our Courts of Civil Appeals.

The expression “current revenues of the year” must be considered
as if written in the Constitution, at least in the absence of a statute
fixing a fiscal year and providing revemucs according to such year;
for the courts say the Constitution means as stated in McNeal vs. City
of Waco, and the meaning of the Constitution is the Constitution.

The meaning of the word “year’” may depend upon the comnection
in which it is used, and for that reason in different places it may not
always mean the same thing. But when reference is made to a “year,”
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in the absence of language showing another intention the calendar year
is meant ; that is, the year beginning January 1 and ending December 31.
Based upon the authorities of America and England, 40 Cye., page 2876,
states it is a rule that—

“While the meaning of the term must be determined fromn the connection in
which it is used and from the subject-matter with reference to which it is em-
ployed, unless from the context or otherwise a different intent is gathered,
the word means calendar year.”

See also the following authorities:

Fretwell v. McLemore, 52 Ala., 124-145,

United States v. Dickson, 40 U. S. (15 Pet.), 162.
8 Words and Phrases, p. 7552, and authorities cited.
State v. Jennings, 47 S. W. (S. C.), 683.

Attention is also called to the fact that our statutes (Art. 5504,
R. C. S. of 1911) define the word “year” to mean calendar year unless
a different meaning is apparent from the confext. This has heen the
law since, at least, 1879, as will be seen by referring to Article 3140
of Revised Statutes of 1879.

Our Supreme Court, then, is presumed to have meant calendar year
unless we can point to some circumstance indicating the contrary. So
far from there being any such circumstantial evidence, the Constitution
and laws of this State providing for county revenues make it reasonably
clear that the calendar year constitutes the fiscal year of the county
within the meaning of the debt provision of the Constitution. Our State
Constitution places a limitation on the amount of county taxes that may
be levied “in any one year.” (Art. 8, Sec. 9.) Take ad valorem taxes,
which constitute the principal source of county revenue. Property is
assessed as of January first (Art. 7508, R. C. 8.), and, for instance,
taxes assessed as of January 1, 1921, and collected between the next
October 1 and the next February 1 are “1921” taxes. As indicating
conclusively that ad valorem taxes are for the calendar year, note that
part of Article 7508, R. C. S., which provides that where the property .
is exempt from taxation and the period of exemption expires between
January 1 and December 31, said property shall be assessed for only the
pro rata of taxes for the portion of such year remaining. If we should
call August 31 the end of the fiscal year, then clear]ly between August
31 and January 1 the commissioners court, if it should contract debts
based on taxes accruing say eight months hence, would be burdening
next year’s revenues for this year, and this is plainly what the Consti-
tution inhibits unless the proper provision be made.

Again, poll taxes are levied as of January 1, and are for the calendor
year (Art. V354, R. C. S.). The same may be said of occupation taxes
(Art. 7355 et seq.), and registration fees of motor vehicles, all regis-
trations expiring with the calendar year (Art. 70123, Vernon’s 1920
Stats.).

Upon the whole, we are of the opinion that county revenues are based
upon the calendar year, and that our Supreme Court in using the ex-
pression “current revenues of the year” meant current revenues of the
calendar year beginning January 1 and ending December 31, so far as
counties are concerned.
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2.
How YEAr’s REVENUE ESTIMATED.

Your next question is whether it may be assumed that all the taxes
levied for a particular fund for the year will be collected during the
current year.

The Supreme Court of Texas, in our opinion, his virtually answered
this question in Foard County vs. Sandifer, supra. The rule to be de-
duced from this and other decisions is that the debt may be based upon
the limit of the ability to raise revenue at the time the debt 1s created.
Thus, if the commissioners court creates 2 debt in an amount reasonably
payable out of taxes which it has thereafter during the year authority
to levy for that year, it is to be presumed that the commissioners court
intends to levy the tax and the debt is valid. See also 194 S. W. 553,
175 Ky., 399. .

The ability to tax heing the criterion, it follows that it is to be pre-
sumed, so far as the authority to create debts is concerned, that the
taxes for the year will be collected. As was stated by the Supreme
Court of Utah in Fenton vs. Blair, 11 Utah, 78, 39 Pac., 485, taxes
after they are levied are “regarded as a legal certainty, and are to be
treated as if already collected, and allowances may be made against
such taxes to the extent of such levy.” And in McCavick vs. Ind. School
Dist,, 25 S. D, 449, 127 N. W., 476, it was said that “a tax levy in
process of collection is constructively in the treasury,” for the purpose
of determining whether the debt limit has been reached. The fact that
some of the taxes will probably not be collected until after the close of
the year is immaterial. Fenton vs. Blair, supra; Farmersville State
Bank vs. Police Jury, 138 La., 835, 70 So., 852.

See also the following authorities:

State v. Stanard, 165 Pac. (Ore.), 575.

Johnson v. Board of Com’rs, 56 Pac. (Okla.), 703.

Darling v. Taylor, 75 N. W, (N. D.), 766.

Lewis v. Lofley, 19 S. W. (Ga.), 57. - !

Walling v. Lummis, 92 N. W. (8. D.), 1064.

Board of Com’rs v. Standley, 49 Pac. (Colo.), 828.

Hence, we respectfully advise you, in answer to this question, that
it may be presumed, for the purpose of determining the authority of
the county to create debts, that all the taxes levied for the year will
be collected.

If it be thought that such a rule makes a violent presumption in the
light of experience, the answer is that our court decisions have in effect
established this rule; moreover, the effect of the rule next announced
will to a great extent counterbalance the evil effect thereof.

3.
DELINQUENT TAXES.

You next ask, “what account, if any, must be taken of the taves levied
for former years which it may be expected will be collected during the
current year as delinquent taxes?”

The prima facie presumption should be indulged against the prob-
able collection, during the current year, of such taxes. Let us bear in
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mind our rule which says “except such as were, at the date of the con-
tract, within the lawful and reasonable contemplation of the parties, to
be satisfied out of the current revenues for the year, etc.” As to de-
linquent taxes, the test is this: is it reasonably apparent that they will
be collected during the current year? In the absence of some fact
which would be reasonably calculated to induce the belief that such
taxes will be collected during the current year, they could not he taken
into consideration in arriving at the limit of the debt creating authority
of the county. In McCrocklin vs. Nelson County, 192 S. W., 494, the
Court of Appeals of Kentucky leld that taxes levied in the previous
year and delinquent during the current year cannot be considered as
part of such income where it is not “made to appear therein (in the
answer) that any part of such delinquent taxes is collectible, or what
steps have been, or will be, taken to enforce their collection.”

Liven if it should reasonably appear that such delinquent taxes will
be collected during the current year, it might be that the amount there-
of could not form the hasis of new obligations owing to the fact that
during a prior year obligations had already been created based thercon.

4,
Receirrs OTHER THAN TAXES.

Account may properly be taken of collections authorized to be used
for a particular purpose which may reasonably be expected to be made
during the year from other sources than taxation. In speaking of
“current revenues of the year” our courts plainly mean revenues from
any source permissible to be devoted to a given purpose. The question
addressing itself to the commissioners court at the time of creating an
obligation against a particular fund is whether there is reasonable
ground to helieve that sufficient revenue will be collected for that cur-
rent year for that fund out of which the obligation can be paid. We
have seen that as to taxes it may be assumed all taxes will he collected,
but that as to delinquent taxes a prima facie presumption should be in-
dulged against their probable collection during the year. As fo taxes
there is a reasonable measure of the amount which may be expected to
be collected to be found in the authorized rate of taxation, or, if the rate
has been fixed, the fixed rate itself. As to other resources, if there is
any way by which the commissioners court can calculate the amount
that may rcasonably be expected will be collected for the year, it would
be justified in creating obligations based on such anticipated collections.
In the absence of information that would render this source of informa-
tion unreliable, it would seem that the probable amount could be cal-
culated by averaging the colleclion from similar sources for prior years.
A debt or obligation incurred in good faith under these circumstances
would not be void; that is, a debt based on such current revenues and
in an amount which can be paid out of same as thus estimated.

It must be borne in mind that it is at all times a question of fact in
each particular case as to whether under all the circumstances the com-
missioners court has reasonable ground for assuming there will be suffi-
cient revenues of this class, together with taxes, upon which to base
pecuniary obligations.

However, by taking the precautions above suggested the danger of
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creating debts beyond the constitutional limit will be minimized if not
avoided altogether.

The purpose of the Constitution is to prevent the creation of debts
payable out of revenues of the county for future years without making
the provision for interest and sinking fund as prescribed; that is, a
method was provided by the framers of the Constitution designed to
compel counties to live within their income—to operate as nearly as
may be upon a cash basis—and not unduly burden the revenues of
future years. A debt created this year to be paid out of next year’s
revenue, or out of any future year’s revenue, is void without providing
for interest and sinking fund as provided in the Constitution. So that
county officials should take care not to create obligations beyond the
ability of the county to pay out of current yearly revenues or out of
some fund under their control without making such provision for in-
terest and sinking fund, and, moreover, the question should be investi-
gated carefully whether there is authority in a particular instance to
create an indebtedness payable in the future even by making such pro-
vision for interest and sinking fund.

It is believed by the writer that by proper precaution and business
methods the counties will be able to avoid creating, or attempting to
create, void obligations; for the amount of current yearly revenues is
ascertainable with a fair degree of accuracy.

5.
WueN Is DEBT INCURRED?

Your inquiry in thiz connection is:

“When may it (the debt) be considered as having been incurred (within the
meaning of Section 7, Article 11, State Constitution) ? Is it when the contract
therefor was made, or the labor and material furnished; or when the warrant
is issued ?”

Our Supreme Court said “debt” in this connection “means any pecu-
niary obligation imposed by contract, cxcept such as were, at the date
of the contract,” payable out of current yearly revenues or out of some
fund in the immediate control of the corporation.

There is a disparity of opinion among the courts as to.when debts
are created within the meaning of constitutional provisions similar to
ours; that is, as to whether it is at the date of entering into the contract
or at the time the service is performed or properly delivered. From
the decisions it is apparent that not every contract entered into which
may obligate the county to pay money in the future out of future rev-
enue is the creation of a debt in violation of the Constitution. From
the necessities of the situation, it has been held that counties and cities
are not precluded by the debt provision of the Constitution from pro-
viding by contract for certain continuous service, such as a water sup-
ply or electric light service. In such cases it is held that the debt is
not created until the service is performed. Such was the holding of
our Supreme Court in City of Tyler vs. Jester, 97 Texas, 344, 78 S. W,,
1058, in which the court said:

“The making of a contract for water for a number of years to be delivered

in the future did not create a debt against the city, but the liability of the city
arose upon the use by it.of the water during each year.”
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In Trask vs. Livingston County, 210 Mo., 582, 109 S. W., 656, 37
L. R. A. (N. S.), 1045, the Supreme Court of Missouri stated that—

“It is the rule in this State that, when a municipal corporation contracts
for a usual and necessary thing, such as water or light, and agrees to pay for
it annually or monthly as furnished, the contract does not create an indebtedness
for the aggregate sum of all of the installments, since the-debt for each year or
month does not come into existence until it iz earned.”

The weight of authority is to this effect. See 37 L. R. A. (N. 8.),
page 1042, and note at page 1058; also 1917-E, L. R. A, pages 435, 437.

However, this doctrine is not to be extended to contracts for public
improvements payable in installments. Anderson vs. International Schl.
Dist,, 32 N. D., 413, 156 N. W, 54, L. R. A,, 1917-E, page 428; Trask
¥s. Livingston County, supra; see also note in 37 L. R. A. (N. 8.), page
1058; L. R. A., 1917-E, page 437.

There may be other reasons for holding a particular contract does
not create a present debt. Thus in City of Cleburne vs. Cleburne Water,
ete.,, Co., 14 C. A, 230, 37 8. W., 655, there was a contract to furnish
water for two future years at $25 per hydrant. The court said that
“the contract did not bind the city to take any specified number of fire
hydrants, but this was left to the discretion of the city council. The
contract simply fixed a price at which they were to be furnished. The
city could take a greater or a less number for each current year, as its
current revenues might allow.” And also that “the debt was not created
until the city designated and uccepted the number of hydrants desired,
and when this was done no reason is manifest to us why it should not
be paid, like any other current expense of the city.”

Likewise, where the county makes a contract for shells for road pur-
posges-for a year, with a reservation of authority in the county to desig-
nate from time to time the amount desired over a certain minimum,
no debt was created at the date of the contract except as to such mini-
mum quantity. Broussard ve. Wilson, 183 S. W, 814.

In these two latter mentioned cases it will be seen that the city and
the county, respectively, had some option at the time of delivery as to
the amount of the service or material furnished. Obviously, the debt is
not created until the city or county designates the quantity desired.
Such contracts may have no more effect than to fix the price per unit
of the service or material contracted to be furnished.

In so far as it is feasible to make a definite statement of the law in
answer to your inquiry, I think it may be stated as a general rule that
a contract for a definite amount of material or labor, with no option
on the part of the county, where nothing is left to he done except per-
formance by the other party, creates a debt at the time of the making
of the contract as distinguished from the time of furnishing the labor
or material or the issuance of the warrant; but that contracts for neces-
sities such as water and light or analogous service to be paid for as
furnished over a period of years does not create a present debt in an
amount equal to the sum of the cost of the service for the entire period.

6.

ErrFECT oF PAYMENT oF Voip DEsr.

“If such an obligation is incurred and warrant issued therefof, and sucl
warrant paid out of subsequent vears’ revenues, was the payment of such warrant



REPORT OF ATTORNEY GENERAL. 109

illegal, and if so, can the amount of such payment be recovered at the suit of
the county from the person to whom said warrant was issued and payment
made?”

It appears proper here to state briefly the rule as to the effect of the
action of the commissioners court in allowing a claim. When is it and
when is it not conclusive and beyond collateral attack?

The authority of the commissioners court to audit and settle accounts
against the county is judicial in its nature, and cannot be delegated or
collaterally attacked. But its power in this respect is limited to de-
cisions on questions of fact, and even as to the latter the rule cannot be
carried to the extent of giving a conclusive effect to action of the com-
missioners court in excess of its jurisdiction or contrary to statute or the
Constitution.

Padgett v. Young Co., 204 S. W., 1046.

Edmondson v. Cummings, 203 S. W., 428.

Callaghar v. Salliway, 5 Texas Civ. App., 239, 23 8. W, 837,

August A. Busch & Co. v. Canfield, 135 S. W., 244.

7 A. & E. Ency. of Law (2nd Ed.), 1003.

McKinney v. Robinson, 84 Texas, 496, 19 S. W., 699.

Shirk v. Pulaski Co., ¢ Dill., 209 Fed. Cas. No. 12794,

1 Dill. Mun. Corp. (3rd Ed.), Secs. 502, 503, 504, and notes.

15 Corpus Juris, pages 658-9.

It would be illegal to pay such a void obligation as is involved in this
question. But, while as a general rule a county is not estopped by the
illegal acts of its officers, circumstances may arise under which a county
would be in no position to ask for affirmative relief and recover the
amount paid from the person to whom said warrant was issued and
payment made. I refer to instances where the contract is fully per-
formed, payment made, and the county has received the benefits thereof
and is unwilling or unable to place the other party in statw quo.

In Edwards County vs. Jennings, 33 S. W., 585, the Court of Civil
Appeals held that the county could recover the consideration paid on a
void contract to supply the county and others with water, where the
county received no benefits, the contract having been unperformed by
the other party. The court said:

“The fact will remain, if the allegations in the petition are founded on truth,
that appellee has received the county’s money without returning an equivalent
therefor, and, while enjoying the fruits of the contract, will not be heard to
advance the plea of ultra vires.”

The court’s decision seems to have been that the county could recover
the full amount of the consideration if no benefits were received, or that
sum less any benefit that may have been received.

This case also held that while the consideration paid could be recovered
from the contractor, no recovery could bhe had against the contractor’s
bondsmen, on the theory that the hond was based on a void contract and
therefore was itself void. The Supreme Court affirmed the case in 89
Texas, 618, but did not pass upon the question whether the county had
a right to recover from the contractor himself, the only question before
the court being as to the liability of the bondsmen.

But suppose the void contract has been fully performed, the money
paid by the county and the benefits received? In that event equity will
not permit the county to recover back the money paid and at the same
time receive and retain the benefits of the performed contract.
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The Supreme Court of Ohio, in the case of State vs. Fronizer, 77
Ohio St., 7, 82 N. K., 518, laid down what would appear to the writer
the sound rule in this regard. As appears from that case, an Ohio
statute declared void any contract entered into by county commissioners
unless the auditor “shall first certify that the money required for the
payment of such obligation is in the treasury, etc.” The county com-
missioners entered into a bridge contract which was void for failure to
comply with the statute. The bridges were constructed for the county
and the contract price paid, and suit was brought by the State for the
recovery of the amount paid from the county treasury, upon the ground
that the contract was void. The court held against the right to recover,
saying:

“The principle applicable to the situation is the equitable one that where one
has aequired possession of the property of another through an unauthorized and
void contract, and has paid for the same, there can be no recovery back of the
money paid without putting, or showing readiness to put, the other party in
statu quo, and that rule controls this case unless such recovery is plainly author-
ized by the statute. The rule rests upon that principle of common honesty that
imposes an obligation to do justice upon all persons, natural as well as artificial,
and is recognized in many cases. Chapman v. County-of Douglas, 107 U. 8.,
348, 2 Sup. Ct., 62, 27 L. Ed., 378; Lee v. Board of Commissioners, 114 Fed.,
744, 52 C. C. A,, 376; Bridge Co. v. Utica (C. C.), 17 Fed., 316.”

See also Sacramento County vs. Southern Pac. Co., 127 Cal., 217,
59 Pac., 568, and authorities therein cited.

A county is a public instrumentality and has a being separate and
apart from its officers. Its interests, which are those of the public, are
therefore to be protected, where possible, against the illegal and unau-
thorized acts of its agents. The doctrine announced by the Court of
Civil Appeals in Edwards County vs. Jennings, supra, is calculated to
afford this protection, in a degree, without, as it seems to us, doing
violence to legal principles. But a county is not to be permitted to
enjoy the fruits of a contract which is void for no other reason than
that it creates a debt beyond the constitutional limit, and then, without
offering or being ahle to place the other party in statu quo, sue for and
recover back the consideration paid.

You are therefore respectfully advised, upon this phase of-your in-
quiries, that where a county incurs a debt which is void by reason of
Section 7 of Article 11 of the Constitution, but which would be author-
ized in other respects, and has paid out county funds upon such contract,
it may sue for and recover the consideration paid if the other party has
not performed the contract, and if partially performed may recover the
consideration paid less the benefits received. It would seem, upon prin-
ciple, also, that where the county is able, and offers, to place the other
party in statu quo the amount paid is recoverable by the county.

But where the void contract has been performed on bhoth sides, there
being no ability or offer to return to the other party that which has been
received by the county, the county cannot recover the amount paid. If
the county should he 1n position, and should offer to return a portion
of that which is received under the contract it could recover pro tanto.
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7.
Prrsoxar, Liasirity oF OFFICERS.

County Commuissioners.

“If such payment was illegal, then to what extent, if any, can the county—
having received the full benefit of the service, labor or material for which the
payment was made—sue for and recover such payments frem the officers par-
ticipating in the issuance, approval and payment of such warrant, towit, the
members of the commissioners court authorizing such warrant, the county clerk
issuing such warrant, and the treasurer paying such warrant?”

The question of the conclusiveness of the action of the commissioners
court in allowing a claim was treated in answer No. 6, supra.

A county can make contracts only through agents. It would not do
to say that there is no personal liability to the county of officials having
authority to expend county funds where such officials exceed their law-
ful authority to the county’s injury and damage. To allow this to be
true would be to condone, mn a measure, wrongful acts of public officials,
with no power in certain cases of redress so far as the material welfare
of the county is concerned.

The correctness of the rule stated in 15 Corpus Juris, page 517, can-
not be doubted:

“He (a county officer) is liable to the county, independently of his bond, for
any breach of the dutics imposed on him by statute, provided such breach results
in financial loss to the county.”

A similar statement, relative to the handling of public_funds, is to
be found in the following language in 23 A. & E. Ency. of Law, page
372

“It is the duty of a public officer charged with the custody and expenditure of
public money to keep it safely, and disburse and account for it in accordance
with Jaw, and to turn over to the proper authority any sam remaining in his
hands at the expiration of his terms. For any failure to do so he and the
sureties upon his official bond are liable.”

While the relationship existing between a public officer and the gov-
ernment may not be in all things analogous to that of principal and
agen:, there is no good reason why the same rules should not apply in
so far as personal liability to the principal for unauthorized acts are
concerned. In speaking upon this subject, Mr. Throop, in his work on
public officers, Section 773, says:

“In general, the rules of law relating to the individual liability of a public
. officer, in cases of this kind (among others, cases of acts in excess of powers),
are the same as those which govern the individual liability of a private agent
in similar cases, and are considered in treatises upon the law of principal and
agent, the law of contracts, and the law of bills of exchange and promissory
notes.”

The authorities hold a private agent liable to his principal for any
loss or damage resulting from disobedience to instructions.

2 C. J, 715, 720.

1 A. & E. Ency. of Taw, 1058.

In Jones vs. Currie, 34 La. Ann,, , In passing upon an allegation

that there was a diversion of funds by city authorities out of which a
certain claim should be paid, the court said:
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“Had the diversion charged taken place and had the plaintiff thereby sustained
loss and injury, there can be no doubt that the defendants would have been
liable.”

And in Walton vs. Adair, 96 App. Div., 75, 89 N. Y. S,, 230, it ap-
pears that the county treasurer paid over a fund to a place contrary to
where the law provided he should pay it. The court said that:

“Having diverted the fund, however, from the channel in which he was by

law commanded to place it, before he can be relieved from responsibility for
his wilful act he must show clearly that the town has not lost thereby.”

We call particular attention to State vs. Allen et al., 46 S. W., 303, a
Tennessee case. The State Comptroller and other officials made an un-
authorized agreement whereby State money was deposited in a certain
bank in consideration of a loan to the State and other concessions. Allen
and his bondsmen, the Comptroller and his bondsmen were sued for in-
terest upon the moneys which he permitted to remain deposited in the
bank contracted with, or which, as was alleged, he retained for an un-
reasonable length of time before turning the same into the State Treas-
ury. The court held, in substance, that the State Treasurer would have
been liable to the State to the extent of any injury or damage suffered
by the State, but that under the facts of the case the State had not
suffered any loss, saying:

“Confining ourselves to this record, if we could see that the State suffered
any damage by reason of the arrangement that was made under which this
money was deposited with said bank, we would have no hesitancy in holding that
the Comptroller and the sureties were liable, and that his good intention would
not relieve him from liability. We take it that, if an officer of the State,
handling its revenues, commits an act which does an injury to the State, he
will, if his act be without the sanction of the law, be liable to the State for
all the damages it sustains in consequence of his conduct. But, if an' official
does an act not sanctioned by the law, under the honest belief that his act will
redound to the good of the State, he will not be responsible therefor unless if
appear that damage resulted to the State in consequence of it. This is the
aspect of this case on this subject.”

This opinion would be unnecessarily lengthened to discuss the authori-
ties further on this point. The truth is, no adjudicated case has arisen,
that the writer is able to find, in which the exact case put by you has
been decided. Upon principle, however, there can he no reasonable
doubt that the county commissioners voting in favor of the proposition
would be liable to the extent of any loss or damage suffered by the
county; for your case presupposes a wrongful act. A void debt has
been incurred, and it would not have been void had reasonable care
been exercised. If in good faith it had been reasonably apparent that
the debt was payable out of current revenues of the year or out of some
fund under the control of the commissioners court, the debt would have
been valid. Assuming a void debt, we assume a wrongful exercise of
authority.

We conclude that the members of the commissioners court respon-
sible for the creation of the void obligation contemplated by your ques-
tion would be liable to the county to the extent of the damage or loss
suffered by the county proximately caused by such unlawful act or acts
in creating the void obligation.

True, in the case you put, the county has received the benefit of the
contract which has been executed, hut this does not necessarily mean
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that the county has not heen damaged. The facts in a particular case
might show that the county had not suffered injury; if so, no recovery
could be had against the commissioners. It will be remembered that
in the supposed case the county has paid out public funds for an un-
lawful purpose, funds that perhaps were needed in other directions. It
would be hazardous, to say the least, to presume that the county would
not be injured.

Obviously, we could not advise you as to the extent of the injury
and consequent extent of the right of recovery. Suffice it to say there
would be a liability measured by the extent of the injury, if any, which
must be determined in the light of the facts in each particular case.

The County Auditor.

No more liberal rule should apply relative to the liability of the
county auditor than that which is applicable to the county commis-
sioners, for under the law no claim, bill or account shall be allowed or
paid until same shall have been examined and approved by the county
auditor (Art. 1481, R. C. 8.), and this officer is expressly inhibited
from auditing or approving any claim against the county unless the
same has been contracted as provided by law (Art. 1484, id.). The
county auditor also must countersign warrants except for jury service
(Art. 1485, id.). Besides, from the very nature of the duties of the
county auditor he is peculiarly in a position to be familiar with the
condition of county ‘affairs, and would be calculated to know whether
under the facts and circumstances the county has authority to incur
an obligation without violating the Constitution.

Hence, we are inclined to the opinion that the liability of the county
auditor, under the case supposed by you, is to be determined by the
same rule applicable to county commissioners, which we have stated
above.

The County Treasurer.

The statute law of this State (Art. 1509, R. C. 8.), relative to the
county treasurer, provides that

“If such treasurer shall have any doubt of the legality or propriety of any
order, decree, certificate or warrant presented to him for payment, he shall
not pay the same, but shall make report therecf to the commissioners court for
their consideration and direction.”

This statute imposes a duty upon the county treasurer in respect to
any order, warrant, etc., as to the legality or propriety of which such
officer has doubt. A breach of this duty clearly renders him liable to
the county for any injury suffered by the latter by reason of such breach.
If he has knowledge, or by the exercise of ordinary care should have
knowledge that a particular obligation is void under the Constitution,
he would violate the law and create a liahility against himself to the
county for any injury caused thereby, unless he complies with the
statute above quoted by reporting the matter to the commissioners court
for their consideration and direction.

In the case of McDonald vs. Farmer, County Treasurer, et al., 56
S. W, 555, the Court of Civil Appeals held that a county treasurer,
acting in good faith, and exercising proper care and prudence, was not
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liable to the county for paying a warrant which was subsequently dis-
covered to be void. In that case the court used this language:

“He cannot have credit for a warrant issued for an illegal claim, if he has
reason to believe that the demand for which it was issued was in fact illegal.”

The court intimated, however, that the county treasurer would be
relieved of liability for paying a claim which he had reason to believe
illegal, by reporting it to the commissioners court and said court after
consideration directing the claim to be paid; and that is probably cor-
rect. Upon this point the court said:

“If, after report to the commissioners court, it should direct the claim to

be paid, it may be at least questionable if the treasurer has any further discre-
tion as to payment.”

Questions of fact enter into the matter of whether a debt has been
created by the county without compliance with the Constitution, and it
might well be held that after the county treasurer reports a doubtful
claim to the commissioners court as provided by the statute and that
court, after consideration, directs the payment of the claim, the ques-
tions of fact are conclusively determined so far as the treasurer is
concerned.

Our statement as to the liability of the county treasurer under the
circumstances stated by you is this: If he has knowledge of the facts
reasonably indicating that the debt is void under the Constitution, or
by the exercise of proper care should be in possession of such facts, he
is liable to the county to the extent of any injury suffered by the latter,
unless he complies with Article 1509, R. C. 8., and after such compli-
ance the commissioners court upon due consideration directs the pay-
ment of the claim; and in the latter event he would probably he re-
lieved of personal liability for paying the claim.

We may here add that the fact that other county officials are also
liable will not prevent a particular county officer being liable for his
wrongful act if such act was also a proximate cause of the injury to
the county. Padgett vs. Young County, 204 S. W., 1046, 1053; Bow
County vs. Davies, 40 Mont., 418, 107 Pac., 81. In the latter cited
case this language appears:

“The negligence of the treasurer and the misconduct of Farrell operated as
concurrent causes. The principle applicable is that, where two causes operate
concurrently to produce an injury, both are to be deemed direct proximate

causes, and liability attaches to all persons who had to do with putting either
of the causes in motion.”

The County Clerk.

It is not so clear that the county clerk would be liable to the county,
under any circumstances, for issuing a warrant upon an account such
as you describe. The courts would probably be reluctant to hold him
liable. In all probability it would have to be a very palpable and fla-
grant case of creating a debt in violation of the Constitution before the
county clerk would incur a liability for issuing the warrant.

However, upon principle, the county clerk would not be justified in
issuing a warrant upon an obligation which he knows, or by proper
care, should know is illegal. He is the agent of the county and is re-
sponsible to his principal for his unauthorized acts the same as other
county officials.
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The only case we find involving the liability of the county clerk for
issuing void warrants is Myers vs. Colquitt, 173 S. W., 993. That case
is not an authority upon the proposition you put, as the warrants issued
were fictitious and forged. The court held the county clerk and his
bondsmen liable to the county for the act of the clerk’s deputy in issu-
ing and selling the fictitious warrants to the county’s damage.

But the court did hold that the issuance of warrants is an “official
act” of the county clerk. Certainly a court would not mandamus the
county clerk to issue a warrant upon a claim clearly illegal. He would
be justified in refusing to issue such a warrant. By a parity of reason-
ing he would probably not escape all liability for issuing a warrant
upon a claim clearly void.

We are therefore constrained to advise you that the county clerk
would be liable to the county to the extent of the injury suffered by
the latter for issuing a warrant upon a claim or account which he knew
at the time of such issuance was illegal and void under the provision
of the Constitution under consideration, or which under the circum-
stances he by the use of ordinary care should have known was illegal
and void.

8.
Ir1.EGAL OBrIGATIONS NoT CONSIDERED.

Answering your question numbered 8, beg to advise that illegal ob-
ligations incurred during previous years need not and should not be
taken into consideration in determining the amount of outstanding debts
of the county in arriving at whether a current obligation being incurred
is a debt within the meaning of the Constitution. Unpaid warrants
issued upon such void obligations should be eliminated.

We have seen from the decisions that an illegal and void debt under
Section 7 of Article 11 is not collectible from the county. If this be
true, why take it into consideration? A void obligation is no obliga-
tion at all.

9.

Fuxpine WARRANTS.

The illegality of incurred obligations cannot be cured by the issuance
of funding warrants, and any funding warrants based on prior illegal
obligations would be void.

37 L. R. A, 1102.

Leavitt v. Somerville, 105 Ale., 517, 75 Atl, 54.

L. R. A, 1917-E, p. 451.

Re Afton, 43 Okla., 720 L. R. A., 1915-D, 978, 144 Pac., 184.

City of Tyler v. Jester, 74 S. W., 359, affirmed 78 S. W., 1058, 197 Texas, 344.

10.
FuNDING WARRANTS—EFFECT 0F ON CURRENT YEAR'S TRANSACTIONS.

Assuming the validity of funding warrants which supersede warrants
previously 1ssued and registered, and which funding warrants are pay-
able in future years, interest and sinking fund having been duly pro-
vided for, it would not be necessary during the current year to take such
warrants or indebtedness into account in determining when the funds
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within the control of the county, together with the expected revenues,
have been exhausted within the “debt” provision of the Constitution.
Such funding warrants, assuming their legality, render the debt no
longer a charge on current revenues of the year or any fund in the im-
mediate control of the county, but on the other hand a lawful charge
on future revenues. Therefore there would be no reason for taking
such debt into consideration in calculating the debt creating power of
the county payable out of current revenues of the year or funds on
hand, except, of course, to the extent of any tax that may be set aside
for that year for interest and sinking fund.

11.

OuTsTANDING DEBTS.

“In years subsequent to the issuance of such funding warrants, or the creation -
of debts for which a tax is levied to pay interest and create a sinking fund, to
what extent, if any, should the taxes so levied be taken into consideration in
determining the amount of taxes which may be expected to be available for the
payment of obligations incurred during the current year?”’

In answer to this question we respectfully advise that taxes so levied
should be eliminated and should not be considered as a part of the
available revenue of the year for which levied for the purpose of form-
ing the basis of new obligations. We, of course, are again assuming the
legality of the action of the commissioners court in issuing the funding
warrants or creating the debts and levying the tax for interest and sink-
ing fund. It would be futile to say there was authority to levy the tax
for interest and sinking fund and then allow such tax to be used for
other purposes or to create additional obligations based thereon.

The State of Kentucky operates under a very similar constitutional
provision to ours. As indicating the holding of the Court of Appeals
of that State as to the duty of the county authorities to take into con-
sideration outstanding indebtedness created in former years, in arriving
at the limit of their power to create new obligations, we quote the fol-
lowing from McCrocklin vs. Nelson County, 192 S. W., 494, 500:

“Tf, however, in good faith, a county does, in anticipation of its proper
revenue, create debts in excess of what it collects, this surplus debt must be
carried as a debt to the next year, and succeeding years until paid, and must
be taken account of as an indebtedness of that year, and succeeding years, until
paid, in exactly the same manner as if the carried-over debt was created in the
year to which it was carried.”

And also the following from Southern Bitulithic Co. vs. Detreville,
175 Ky., 399, 194 S. W., 553:

“To allow the municipal authorities in each year to creale an indebtedness up
to the income and revenue provided for the year, regardless of previous out-
standing indebtedness created in former years, would be to defeat the plain
purpose of the section in limiting the rate of taxation and in limiting the
power of the municipality to become indebted in any manner or for any pur-
pose beyond the income and revenue for the year, for under such a construc-
tion the limitations of the section as to the creating of indebtedness by a vote
of the people would be practically useless.”

The Kentucky cases may go too far, for it is conceivable that a county
might have outstanding valid indebtedness incurred in prior years suffi-
cient in amount to consume all or the major portion of the current
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revenues for a particular year. In such an event, would the county be
precluded from incurring debts absolutely essential to the carrying on
of ordinary county business?

We do not believe your inquiry supposes such a situation, and for
that reason the above statement may stand as the general rule.

12.
TRANSFER OF FUXNDs.

Your question number 12 is answered in the negative. Money in the
general fund of the county, representing taxes levied and collected for
that fund, cannot bhe legally transferred to the road and bridge fund
or used for the purpose of the road and bridge fund. This was expressly
decided by our Supreme Court in Carroll vs. Williams, 202 S. W., 504.

13.
GExNERAL FuND—RoAD PuURrrOSES.

Nor is it lawful for obligations properly chargeable to and payable
out of the road and bridge fund to be issued against or paid out of the
general county fund. The case next above cited is also cited as author-
ity for this proposition.

14.

RecovERY oF MONEY S0 ILLEGALLY PAID.

I assume there were not sufficient funds on hand or under the con-
trol of the commissioners court for road and bridge purposes upon which
to base the obligation, and that the same was not reasonably payable
out of current revenues of the year authorized to be used for roads and
bridges; for otherwise there would be no necessity of going into the
general fund for road and bridge purposes. Under such circumstances,
the status of the matter would not differ materially from that discussed
in our reply to your questions numbers 6 and 7, and as to the right to
recover the amount so illegally paid, from the persons receiving the
payments, or from the officers authorizing, issuing, approving and pay-
ing the warrants, you are respectfully referred to our answer to those
questions.

In the event, however, such obligation is valid, there being funds in
the control of the commissioners court out of which such obligation is
properly payable, or current revenues of the year upon which it may be
properly based, but the same is actually paid out of the general fund
or out of a part of such fund unlawfully transferred to the road and
bridge fund, a different situation might be presented, depending on the
facts in the particular case. Thus, if at the time the county demands
the return of the money so paid out it has ample funds in the road and
bridge fund out of which it might reimburse the general fund, it could
probably not recover, at least without offering to make payment out of
the road and bridge fund which would appear to be a useless circum-
locution. On the other hand, if there are no moneys in the road and
bridge fund out of which the payment may be made of the valid debt,
and payment is actually made out of the other funds above mentioned,
the payment would result in the same liabilities, it appears to the
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writer, as those involved in the payment of a void debt; and this sub-
ject has already been discussed.

15.
Funps TunecarLy TraNsrRRRED CanNor ForM Basis or OBLIGATIONS.

After money representing ad valorem taxes is transferred from the
general fund to the road and bridge fund, the same cannot be taken into
account as funds within the control of the county in the latter mentioned
fund, in determining when an obligation of the county becomes a debt
within the meaning of the Constitution. This is not necessarily true
with respect to “statutory funds” authorized to be transferred. But
after even “statutory funds” have formed the basis of obligations in one
fund they could not be transferred to another to form.the basis of new
obligations.

Our State Supreme Court in Carroll vs. Williams, above cited, has
made it clear that the general fund derived from ad valorem taxes is
not to be considered as applicable to the road and bridge fund. If the
former cannot be used for the purpose of the latter, it is beyond question
that it could not form the foundation of obligations incurred for the
purpose of the latter.

16.

Couxty JUDGE ALLOWING CLAIMS.

We have shown that the power and authority of the commissioners
court to audit and settle accounts against the county is judicial and
cannot be delegated. (See answer to question No. 6.) The county clerk
would be wholly unjustified in issuing a warrant upon the county treas-
urer upon a claim allowed and approved by the county judge only, The
county clerk is charged with a knowledge of the law, and in issuing
warrants upon claims not authorized and allowed by the commissioners
court he would be guilty of negligence as a matter of Jaw. Padgett vs.
Young County, 204 S. W., 1046. .The county clerk would therefore be
liable to the county for any injury suffered by the county proximately
caused by such wrongful and unlawful conduct. If the county should
be damaged to the extent of the amount paid out on such claim, then
the county would have a cause of action against the county clerk for
such amount.

The county judge would likewise, as a matter of law, be guilty of acts
in excess of his authority, therefore unlawful acts, and his liability
would be the same as that of the county clerk.

The county treasurer would also be liable to the same extent if he had
actual knowledge of the fact that the commissioners court did not duly
allow such claims, or if by the exercise of ordinary care he should have
had such knowledge.

The right of the county to recover the amount so paid (but not yet
due, or if due out of the wrong fund) from the person to whom it was
paid would seem to be governed by the same rules set forth in answer to
your question No. 6; for in both cases the payment was illegal. T re-
spectfully direct your attention to what we said in answer to that ques-
tion on page 34 of this opinion.

But where there is a valid debt, past due, properly payable out of a
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proper fund, and which has been paid out of such fund in the unlawful
manner suggested, it iz doubtful whether the county could recover the
amount so paid from the person receiving the payment. The duty owed
by such person to pay the county would be of no more weight or dignity
than the duty of the county to pay such person the debt due him.

17.
LiMITATION.

The four-year statute of limitation would apply in respect to suits
on official bonds of the county officials herein discussed for the recovery
of moneys illegally paid out under the circumstances asked about.

Hillman v. Gallagher, 103 Texas, 427, 128 S. ., 899.

Jeff Davis County v. Davis, 192 8. W., 291, writ of error refused, 197 S. W,
7, No. Op.

Charlton v. Harris County, 228 8. W., 969.

In our discussion of the liability of county officers fo the county for
breach of official duty resulting in injury to the county, we have seen
that there is a liability irrespective of the official hond. As to this, the
two-year statute would doubtless apply. That part of Article 5687
(Subdivision 4) fixing a two-year limitation for “actions for debt where
the indebtedness is not evidenced by a contract in writing” appears to
control, for the word “debt” as there used is not to be restricted to its
technical or common law meaning, but includes any open, unliquidated
claim for money.

O’Conner v. Koch. 29 S. W, 400, 9 C. A., 586.

Water Co. v. Cleburne, 1 C. A., 580, 21 S. W., 393.

Gordon v, Rhodes & Daniel, 117 S. ., 1027.

Hillman v. Gallagher, 120 S. W., 505.

Coleman v. Ebeling, 13§ S. W., 199.

As to actions against those who reccive the unlawful payments, for
the amounts so paid, the two-year statute of limitation would apply, as
their liability would be upon implied contract to return money unlaw-
fully had and received and would not, in all probability, be based upon
a contract in writing.

Jeff Davis County v. Davis et al., 192 S, W, 291.

There has been considerable delay in rendering this opinion, but it
has been unavoidable. Aside from the fact that the matter presented
called for an enormous amount of research, there has been an unprece-
dented quantity of business engaging the attention of this department
during the recent past. The regular work of the office has been aug-
mented by that occasioned by sessions of the Legislature.

Trusting the delay has not caused great inconvenience, and thanking
you for the assistance you have given us in arriving at what we hope
are correct conclusions, I am,

Yours very truly,
L. C. Surtox,
Assistant Attorney General.
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Op. No. 2289, Bk. 55, P. 140,

Bonps—Coa18s10NERS COURT—AGENTS—W-ORDS AND PHRASES.

(1) County special road bonds and road district bonds must continue in
the custody of and under the control of the commissioners court and must be
sold by said court to the highest and best bidder for cash, either in whole or in
parcels, at not less than their par value.

(2) The words “par value” mean a value equal to the face of the bonds
and accrued interest to date of sale.

(3) The authority conferred upon the commissioners court to sell bonds
carries with it the authority to employ agents to assist in such sale, but the
court would not be bound by any contract entered into between an agent and
the party bidding on the bonds.

(4) The commissions of a selling agent may be paid out of the proceeds
from the sale of the honds.

(5) The commissioners court is not required to advertise county special
road bonds for sale.

February 9, 1921.

Hon. B. 8. Wright, County Attorney, Wharton, Texas.

Drar Sir: In your communication of the 6th instant, addressed tfo
the Attorney General, you submit the following:

“Wharton County is contemplating the sale of certain county road bonds
issued under the provisions of Chapter 2, Title 18, Revised Statutes of the State
of Texas, as now amended. Article 632 provides that said bonds shall be sold
‘at not less than their par value’; hence please advise whether said bonds must
be sold for par and accrued intcrest, as specified under other statutes with
reference to bond issues, and whether the term par value as used in said
Article 632 includes accrued interest?

“Also, please advise whether a commission can be paid to an agent to sell
the bonds, and whether same can be paid out of the proceeds of the sale of the
bonds, and if a commission can be paid by the county, but not out of the sale
of said bonds, then out of what fund may same be legally paid?

“Also, is it necessary that said bonds shall be advertised for sale to th:
highest and best bidder?”

Replying, I beg to say: -

(1) By Article 632, R. S.,, 1911, as amended by Chapter 203, Acts
1917, it is provided that county special road bonds

“shall continue in the custody of and under the control of the commissioners
court of the county in which they were issued, and shall be by said court sold
to the highest and best bidder, for eash, either in whole or in parcels, at not
less than their par value, and the purchase money therefor shall be placed in
the county treasury of such county to the credit of the avasilable road fund of
such county. * * *#”

The general law relative to county bonds provides that “no bond
shall be sold at less than its par value and accrued interest, exclusive
of commissions.” (Art. 615, R. S., 1911.) The general law with ref-
erence to county honds, when not in conflict with the provisions of the
act authorizing the issuance of county special road bonds and road dis-
trict bonds shall apply to the “issnance, approval, registration, sale and
payment” of such special road bonds or road district bonds. (Art. 633,
RS, 1911.)

Judge Dillon in his work on Municipal Corporations, stated the fol-
lowing rule:

“In disposing of the bonds, municipalities are frequently prohibited from
selling them ‘at less than the par value thereof’ The words ‘par value’ when



REPORT 0F ATTORNEY GENERAL. 121

so used mean a value equal to the face of the bonds and accrued interest to
date of sale. WWhen the bonds draw interest from their date, and are disposed
of after their date, with acerued interest attached, their face or ‘par value’
within the meaning of the statute, is the sum of the principal and the accerued
interest.” (Dillon on Municipal Corporations, 5th Edition, Volume 2, Sec-
tion 895.)

Therefore, the road bonds authorized by Wharton County under the
provisions of Chapter 2, Title 18, R. S., 1911, and amendments, must
.be sold “at not less than their par value,” and since the bonds are to
draw interest from their date, the term “par value” within the mean-
ing of the statute is par and accrued interest.

(?) The statute makes it the duty of the commissioners court to
sell county and road district bonds and this authority cannot be trans-
ferred. In Jones vs. Veltmann, 171 S. W., 287, it was held by the
San Antonio Court of Civil Appeals that an order of the commissioners
court transferring the custody of the bonds to the county attorney and
giving him unrestricted authority to sell, was void. The opinion in
that case declares:

“Tt is a well-settled principle that the public powers or trusts devolved upon a
council or governing body of any subdivision of a state, to be exercised by it
when and in such manmer as it shall deem best, cannot be delegated to others.
Dillon, Mun. Corp., Sec. 244. No direct authority is found in the statutes for
the employment of an agent to have the custody of and sell county or distriet
bonds, and the principle should be always remembered that a public corporation
is a governmental agency of very limited powers, hedged about with restrictions,
and the authority to employ agents to assist in the performance of duties
devolved on the governmental agency must be expressly given or strongly
implied from the language of the statute. It has been' held that power of a
municipality to issue and sell bonds carries with it the implied power to secure
such reasonable and mecessary assistance as may be requisite to make an ad-
vantageous sale. Armstrong v. Ft. Edward, 159 N. Y., 315, 53 N. E., 1116;
Slayton vs. Rogers, 128 Ky., 106, 107 S. W., 606. In the case of Davis vs. City
of San Antonio (Civ. App.), 160 S. W., 1161, this court placed the authority
of the city to employ agents to sell bonds on the language of the charter which
permitted the employment of agents when ‘deemed necessary for the good gov-
ernment and interest of the city’ But we are of opinion that the authority to
gell lodged in a governmental agency would carry with it the authority to
employ agents to assist in such sale, but at the same time it would not carry
the authority to place the sale of the bonds at the absolute discretion of any-
one. Blair v. Waco, 75 Fed., 800, 21 C. C. A., 517. In the employment of such
agencies, the most absolute good faith would be required, and no pretended
agency to sell bonds could be made the basis of an increase of an officer’s salary.
There could have been no necessity for releasing the custody of the bonds to
Frank Lane, in the very teeth of the statute, because, if his assistance in selling
the bonds had been demanded, he could have given that assistance fully as well
with the bonds in the custody provided by law.”

It will thus be seen that the authority to sell conferred upon the
commissioners court carries with it the authority to employ agents to
assist in such sale, but the commissioners court would not be bound
by any contract entered into between an agent and the party bidding
on the sale of the bonds. The bonds must continue “under the control
of the commissioners court”; and must be sold “by said court.” If'the
assistance of a selling agent is necessary, then his commissions may
be paid out of the proceeds from the sale of the bonds. The Wharton
County road bonds were authorized at an election held within that
county on July 19, 1919, under the provisions of Articles 637a et seq.
of Section 2, Chapter 203, Acts of 1917. This act was silent in re-
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spect to expenses incident o the issue or sale of county road bonds, but
it was amended by Section 1 of Chapter 38, Acts 1919, Second Called
Session, and the amended act, among other things, provides:

“That the necessary expense incident to the issuance of said bonds may be
paid out of the proceeds from the sale thereof.”

This act became effective July 25, 1919, and its provisions will con-
trol the sale of the bonds in question, for “statutes speak from the
time they take effect, and from that time they have posteriority.”
(Lewis’ Sutherland on Statutory Construction, 280.)

(3) We find nothing in the law requiring the commissioners court
to advertise county special road bonds for sale.

Yours very truly,
W. P. Dumas,
Assistant Attorney General.

Op. No. 2419, Bk. 57, P. 59.

CouNTY WARRANTS—RO0AD Districrs—Roap Funbs.

1. Counties may issue warrants for the construction of road in any part of
a county under proper contract.

2. Funds derived from the sale of road distriet bonds when not issued for
the construction of certain designated roads, may be used for the construction
of any roads in said district. Any unused portion of said funds may be used to
retire the bonds of such district.

March 30, 1922.

Judge F. J. Beese, County Judge of Comanche County, Comanche,
Texas.

Dear Str: I have your letter of March 17, 1922, addressed to Hon.
W. A. Keeling, Attorney General, and inasmuch as the lefter contains
a full statement of facts upon which you ask an opinion, I quote same
in full, as follows:

“As county judge of Comanche County, Texas, and for the benefit of Comanche
County, I desire to respectfully present the following state of eircumstances to
you and respectfully request your opinion and advice thereon:

“Road District No. 4 in Comanche County, Texas (which does not embrace
the entire county by any means), held a proper election for the issuance of
bonds and to levy a tax to pay the same, and which bonds were issued and duly
approved; and were sold to the National Bank of Cleburne, Cleburne, Texas.
The National Bank of Cleburne in payment for the bonds, issued its certificates
of deposit, payable to the county treasurer of Comanche County, and in order
to guarantee the payment of said certificates of deposit at the respective dates
of maturity, the National Bank of Cleburne as principal and divers individuals
of Johnson County as sureties, executed and delivered a guaranty bond payable
to the county treasurer of Comanche County, Texas.

“All of the certificates of deposit have been paid except two in the sum of
$21,250 each, maturing, respectively, January 13, 1922, and February 13, 1922,
which are unpaid.

“The National Bank of Cleburne is in the hands of a receiver and due pre-
sentment was made of said certificates of deposit to the officers of the bank, the
receiver and the sureties.

“The road bonds were delivered to the National Bank of Cleburne and sold
by it and all of the proceeds obtained from the sale of said bonds went into the
possession of the National Bank of Cleburne and it received the full benefit from
the sale of said bonds.
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“In order to secure an extension of time and to further guarantee the pay-
ment of said two certificates of deposit (which bear interest from their maturity),
the sureties on the original guaranty bond to the county treasurer of Comanche
County, executed a contract whereby they as principals agreed to pay the same
on November 13, 1923, with interest at 8 per cent from the respective dates
of maturity of said certificates of deposit; so that the certificates of deposit
payable to the county treasurer of Comanche County as above stated, have the
following sources to look to for payment: .

“l. The dividends (if any) paid by the receiver from the assets of the
National Bank of Cleburne.

“2. The solvency of the divers sureties.

“A contract for building roads in Road District No. 4 was entered into by
Comanche County with road contractors, a copy of which proposal, contract
(omitting specifications), and bond is herewith submitted.

“The work has progressed under this contract with the contractors, and there
will not be available funds to finish paying-for this work, until the collection
of the certificates of deposit above stated. The work will possibly be completed
in the course of sixty or ninety days, at which time the balance of the money
due the contractors under the contract, will be due and payable; and in default
of which payment, suit will be brought against the county by the contractors.

“The above being the facts existing with reference to the situation, I desire
to be advised as to the following matter:

“(1) Can the commissioners court of Comanche County in order to meet the
emergency, under the general powers given the commissioners court under
Revised Statutes of Texas, and in line with the decision of the Supreme Court
in the case of Lassetter vs. Lopez, 217 8, W. R., 373, seftle and direct the pay-
ment of this account to the contractors and in order to secure funds for the
payment thereof, issue the interest-bearing warrants of Comanche County, matur-
ing annually in future years?

“If this can be legally done, and be approved by your department, the war-
rants can be sold and money obtained with which to pay the balance due the
contractors and avoid a lawsuit.

“(2) As shown in the above statement of facts, this money would be used to
pay for roads wholly in Road District No. 4 of Comanche County; and although
the certificates of deposit are payable to the county treasurer of Comanche County,
yet in fact this represents the security obtained for the delivery of that mueh
of the bonds of Road District No. 4,

“(3) Will it be legal for Road District No. 4 as a body corporate, acting
through its commissioner as its proper official, to execute and deliver to Comanche
County the obligation of Road District No. 4, bearing the same rate of interest
as the proposed county warrants, and in' the principal sum of $42,500, and assign
and transfer to Comanche County as additional seeurity therefor, its right and
title in the contract of payment by the Johnson County sureties, to reimburse
Comanche County for the issuance of the warrants above proposed?

“The above course is contemplated by the commissioners court if the same
meets the approval of this department.

“There is a pressing emergency in the matter as is apparent and Comanche
County desires to at all means avoid a lawsuit, and if the course above con-
templated should wot in the opinion of your department be legal, will you
kindly advise what course you suggest for Comanche County to pursue under the
state of circumstances and facts above set out.”

In answer to question 1, I have to say that the commissioners court
of Comanche County would have authority to issue warrants for the
construction of roads in any part of the county under a proper contract,
said warrants to be issued and delivered after the work has been done.
(See Lasater vs. Lopez, 217 S. W., 373.)

I have examined the record in the original bond issue for District
No. 4 and find that the bonds mientioned in your letter were issued for
the purpose of constructing, maintaining and operating macadamized,
graveled or paved roads and turnpikes, or in aid thereof, and that no
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particular roads in Road District No. 4 were designated to be built with
the proceeds of this bond issue. In my opinion, a new contract would
be necessary for the remaining portion of your roads, and in this con-
nection I call your attention to Article 2268a, Vernon’s Complete Stat-
utes, 1920, which requires publication once a week for two weeks of
all contracts calling for or requiring the expenditure of $2000 or more
out of any funds of the county, or subdivision of any county, and re-
quiring competitive bids.

In the second clause of your first question you say, “If this can be
legally done, and be approved by your Department, the warrants can
be sold and money obtained with which to pay the balance due the con-
tractors and avold a lawsuit.” You are advised that the Attorney
General is not required to approve warrant issues and only examines
and approves bond issues, and that “warrants cannot be sold and money
obtained,” but the warrants will have to be issued to the contractor who
builds the road in payment for work performed. You will also under-
stand, I presume, that the tax which must be levied at the time the
warrants are issued to provide for the payment of the interest and
create a sinking fund to pay the warrants at maturity must be levied
as a part of the constitutional tax of 15 cents on the $100 for road and
bridge purposes.

In answer to questions contained in paragraphs 2 and 3 in your letter,
I have to say that as the commissioners of the respective precincts, to-
gether, compose the commissioners court and as a court have control of
the finances of the county, I do not see how they could legally assign
and transfer the obligation referred to, but would suggest that as these
roads are to be built in Road District No. 4, which is entirely in Com-
missioner’s Precinct No. 4, that this matter could be adjusted by the
court in apportioning the road funds to the commissioners precincts in
proportion to the amount collected in such precincts, as provided in
Article 6949 of Vernon’s Complete Statutes, 1920. In other words,
if the amount of taxes collected in Commissioner’s Precinct. No. 4 is
$10,000 and it requires $5000 to provide for the interest and create a
sinking fund to discharge said warrants at maturity, the court could
deduct this amount in apportioning the funds to Precinct No. 4 and
place same in the warrant sinking fund of Road Distriet No. 4.

In answer to the further question which you asked in person regarding
the disposition of the funds in payment of the balance due on the bhonds
sold by the Cleburne National Bank, you are advised that this money
could be used in either of two ways:

(1) In the construction of other roads in Road District No. 4,
for which purpose the bonds were originally voted; or

(2) The money could be placed in the bond sinking fund of Road
District No. 4 and used to retire the outstanding bonds, thereby re-
ducing the tax rate for that road district.

Yours very truly,
C. F. Gissox,
Assistant Attorney General.
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Op. No. 2320, Bk. 55, P. 346.

Com1sSIONERS CourTsS—R0AD DIisTRICTS—BONDS—WORDS AND
PHRASES.

(1) Commissioners court acting for and on behalf of road district will be
authorized to pay all expenses of suit against such district, including attorneys’
fees, out of funds derived from the sale of road district bonds.

(2) Terms “political subdivision” and “defined district” explained.

March 29, 1921.

Hon. Walter E. Jones, County Attorney, Jourdanton, Tezas.

Dear Sir: In your communication of the 26th instant you state
that certain taxpayers of Atascosa County Road District No. 4 filed
suit for the purpose of compelling the commissioners court to reappor-
tion funds for the construction of the roads within that district, and
you request to be advised whether the commissioners court will be
authorized to pay the expenses of defending this suit, including attor-
neys’ fees, out of the proceeds of the sale of the road district bonds.

Replying, I beg to advise you as follows:

(1) By Chapter 2 of Title 18, R. 8., 1911, as amended by Chap-
ter 203, Acts 1917, Regular Session, it is provided that a political
isubdivision or a defined district of a county, upon a requisite vote,
may issue bonds for road construction purposes. The generally ac-
-cepted meaning of the term “political subdivision” is any part of a
county that has been set aside by proper authority for the more efficient
-administration of public affairs, namely, a commissioner’s precinct or
a justice precinet. Therefore, a commissioner’s precinct or a justice
precinct, as such, is empowered to issue road bonds under the statute
.above referred to. A “defined district,” as that term is used in the
Road District Act, is any part of a county that is described and defined
by proper order of the commissioners court for the purpose of issuing
‘bonds to construct roads therein.

The statute authorizing a political subdivision or a defined district
to issue road bonds was passed pursuant to the 1904 amendment to
Section 52 of Article 3 of the Constitution, and where any political
subdivision or defined district has been created and votes bonds under
‘that statute, then such subdivision or district is a body corporate and
-constitutes an entity independent of the county. Such districts are
invested with a corporate charter so as to better perform the object for
‘which they are created and the statute distinctly declares that they
“may sue and be sued in like manner as counties.”

Inasmuch as a road district embraces only a part of the county and
is for the purpose of its creation a separate and distinct corporation,
the county has no interest in its financial affairs. We think the de-
cision of the Commission of Appeals in Horn vs. Matagorda County
-et al., 213 S. W., 934, has application to the question submitted by you.
In that case it was held that a road district fund derived from the sale
of bonds legally issued is subject to payment of damages for breach of
contract made by the proper officers to carry out the purposes for which
the bonds were voted.

(2) A road district has only two funds, namely: the interest and
sinking fund and the construction fund. The sums in the interest and
.sinking fund account are collected by reason of the taxes levied by the
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commissioners court on property within the district for the purpose of
paying the interest and principal of the honds issued by such district
and can only be expended for that purpose, or such fund may be in-
vested in certain bonds, as authorized by Article 637e of Chapter 203,
Acts of 1917. The money in the construction fund is derived solely
from the sale of bonds.

In the Horn case, above referred to, the court used the following
language:

“WWithin the purpose for which these districts are created, and for which funds
are raised, we believe the following general rules relating to contracts of
municipal corporations apply:

““Upon an authorized contract—that is, upon a contract within the scope of
the charter or legislative powers of the corporation and duly made by the proper
officers or agents—they are liable in the same manner and to the same extent
as private corporations or natural persons.” Dillon, Munic. Corp. (5th Ed.),
Vol. 4, Sec. 1610.

““Municipal contracts, being upon the same footing as those of natural per-
sons, may not be breached with impunity, even when the Legislature has assumed
to authorize it 28 Cye., 683,

“ ‘Remedies to contractors under municipal contracts are those ordinary ones
open to parties to private contracts: (1) Actions to recover damages for
breach of contract,” ete. 28 Cye., 684.”

Since the county has no interest in any litigation on behalf of or
against a road district, the commissioners court would not be author-
ized to pay any expenses incident thereto out of county funds, and for
the reasons given in the Horn case we are of the opinion that the
commissioners court of Atascosa County, acting for and on hehalf of
the road district in question, will be authorized to pay all expenses of
the suit against that district, including attorneys’ fees, out of the
funds derived from the sale of the road district bonds.

Very truly yours,
W. P. Dumas,
Assistant Attorney General.

Op. No. 2442, Bk. 57, P. 37.
CoarymissioNERs Courrs—CouNTY SprEcIAL Roap Fuxbs.

Commissioners courts are not authorized to deposit moncy received from the
sale of special road bonds in any bank outside of the State.

July 13, 1922.
Judge E. B. Lewis, Jefferson, Texas.

Desr Str: In reply to your letter of the 12th instant, in which
you ask for an opinion as to whether or not it would bhe legal for the
commissioners court of Marion County to deposit the proceeds of the
recent road hond issue in a national bank in Shreveport, Louisiana, I
have to say:

1. The commissioners court of any county would not be authorized
to deposit money received from the sale of special road bonds in any
bank outside of the State.

Chapter 2, Title 18, Revised Statutes, 1911, as amended by Chapter
R03, Acts of 1917, and by Chapter 38, Acts of 1919, Second Called
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Session, deals with the subject of “County Special Road Bonds,” and
Article 632 thereof contains the following provision:

“* * % gsuch bonds, when so issued, shall continue in the custody of and

under the control of the commissioners court * * * and shall be by said
court sold * ¥ * and the purchase money therefor shall be placed in the
county treasury of such county. * * *¥

The term “county treasury” appearing in the above statute, of
course, means the county depository.

Funds derived from the sale of county special road bonds are county
funds and should be placed in the county depository as other county
funds and the depository will be due the county the same rate of in-
terest thereon as other county funds. (Opinion of Attorney General
of September 28, 1915; 1914-1916 Attormey General Report, 438.)
However, since the opinion of the Attorney Gemeral here referred to,
the Legislature, in 1917, enacted what is now Article 2443a, Vernon’s
Complete Texas Statutes, 1920, and which article authorizes the com-
missioners court, under certain conditions, to take road bond money
out of the county depository and “cause the same to be deposited in
some solvent national bank or State bank whose combined capital stock
and surplus is in excess of such special fund.”

The Legislature, in the language above quoted, undoubtedly intended
that in the event the regular depository failed to give the additional
bond required by the commissioners court, then the court would have
the authority to deposit any money received from the issuance of bonds
in some national bank or State bank whose combined capital stock and
surplus is in excess of such special fund and located within the State
of Texas. Tt is a matter of common knowledge that many of the bank-
ing institutions of this State are State banks and are under the juris-
diction and control of the State Banking Board, at Austin. Can it be
maintained from a practical viewpoint that the Legislature intended
that such funds should be deposited in a State bank of any other State
within the discretion of the commissioners court? If so, then what
State? This statute was not enacted for border counties alone, but it
applies to each and every county throughout the State.

Laws must be reasonably construed, and, if possible, that construc-
tion will be adopted which will promote the public interests and ac-
cord with sound economic policy.

Queen Tns. Co. v. State, 24 S. W., 397.

Railway Co. v. Tod, 64 S. W., T78.

State v. DeGress, 11 S. W., 1029.

City of Austin v. Cahill, 88 S. W., 542.
Miller v. Tod, 67 S. W., 483.

It would not be either feasible or practicable for a county located in
the central part of Texas to transfer any of its funds to a bank in
Louisiana, or Towa, or Rhode TIsland, or Comnnecticut. Yet, if this
statute permits the placing of $500,000 of Marion County money in a
Louisiana bank it likewise authorizes the commissioners court to de-
posit such fund in a bank in Maine or Oregon. We do not think the
Legislature had any such intent. Tf so, then it would have expressed
such intent in langnage clear and unmistakable.

See 36 Cye., pages 1106-1135.

State v. Lancashire Fire Ins. Co. (Ark.), 51 S. W., 633,

Ewen v. Thompson-Starrett Co. (N. Y.), 101 N. E,, 894.
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2. Since the statute in question undoubtedly applies to State banks
authorized under the laws of Texas, it is equally plausible that the
term “national bank” appearing in the act means a national bank
located in the State of Texas.

In State vs. Lancashire Fire Insurance Co., supra, the court said:

“¥ ® % the legislature is presumed to intend that its statutes shall not

apply to acts or contracts done or effected beyond the limits of the State, and
having no reference to, or effect upon, persons or property in this State. As the
legislature of each State assembles to legislate especially for the benefit of the
people of that State, it is reasonable to suppose, when the statute does mnot
expressly show to the contrary, that it was not designed to punish acts done, or
contracts made, in foreign countries, and affecting only the people of such
countries, * * *7 (Italics mine.)

The opinion further declares:

“So, a learned English court, construing an act of parliament which abolished
certain weights and measures, and enacted ‘that any contract, bargain, or sale
made by any such weights or measures shall be wholly null and void,” held that
the general words used in the law should be limited to contracts in which the
goods bought or sold were to be weighed in that country, and that the statute,
though the words used were as broad as those under consideration here, had no
application to contracts, though made in England, when the goods were to be
weighed in a foreign country.”

3. When the words of a statute are not explicit the intention is to
be collected from the occasion and necessity of the law, and from the
mischief and objects and remedy in view. (Michie’s Encye. Digest of
Texas Reports, Vol. 15, p. 975.) This statute under discussion was
enacted in 1917 by the Thirty-fifth Legislature. This same Legisla-
ture passed the State Highway Law and created the State Highway
Department. It was the beginning of a broad and far-reaching road-
building program for the entire State. The same Legislature passed
the law authorizing counties to take over district roads. See Chap-
ter 203, Acts of 1917, Regular Session. It was doubtless contem-
plated at the time that road bonds for large amounts would be voted
and authorized by many counties in Texas. So, the plain purpose
and intent of Article 2443a was to permit the commissioners courts
to relieve small depository banks from onerous burdens that might
be imposed by reason of large bond issues. In the very first part of
the article county depositories are mentioned (and which are, of
course, Texas banks) and the “special funds” authorized to be de-
posited in other banks are moneys received by reason of a vote of
the qualified property taxpayers of the county or the political sub-
division tn Texas.

4. Can it be contended, even as a matter of law, that the Legis-
lature intended that such funds shall be placed beyond the juris-
diction and control of Texas courts?

5. It is a well-recognized rule of statutory construction that the
intention of the Legislature, in enacting a law, is the law itself, and
must be enforced when ascertained, although it may not be consistent
with the strict letter of the statute. The courts will not follow the
letter of a statute when it leads away from the true intent and pur-
pose of the Legislature and to conclusions inconsistent with the gen-
eral purpose of the act. In construing a statute, the proper course
is to start out and follow the frue intent of the Legislature and to
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adopt that semse which harmonizes best with the context and pro-
motes in the fullest manner the apparent policy and objects of the
Legislature. See Lewis’ Sutherland on Statutory Construction, Vol.
11, Secs. 347, 363, 364.

You are advised that the commissioners court of Marion County
would not be authorized to deposit the proceeds of the sale of Marion
County special road bonds in the First National Bank of Shreveport
or in any other bank outside the State of Texas.

Yours very truly,
C. F. GiBson,
Assistant Attorney General.

Op. No. 2264, Bk. 55, P. —

Boxps—CouNTIES AND Roap DISTRICTS.

(1) It is not essential to the validity of bonds that the entire amount author-
ized be issued at one time.

(2) Article 637h, of Chapter 38, Acts 1919, Second Calied Session, provides
that county road bonds and road district bonds may be cancelled if the same
cannot be legally sold; held that an election cannot be ordered under this statute
to cancel a bond issue, unless it affirmatively appears, after the approval and
reglstratlon of such bonds, that the same cannot be legally sold.

December 10, 1920.

Hon, W. G. Gillis, County Judge, Cameron, Texas.

Dear Str: In Re Milam County Road District No. 21—$65,000
Road Bonds.

In your letter of the 9th inst. you state that the above district
has voted bonds in the sum of $65,000; that the bond order has been
entered and tax levied and extended on the rolls; that owing to the
condition of the bond market at this time, the district “can’t hope
to dispose of all the issue,” but can arrange to dispose of probably
$15,000 in bonds through local sources; and that the taxpayers de-
sire to retain about $15,000 of this issue and retire or cancel the re-
mainder of the issue, and you request to be advised the necessary pro-
cedure with reference thereto.

Replying, I beg to say:

(1) It is not necessary-to a legal issue of bonds that the authority
conferred be immediately exercised and they have been held valid
when issued several years after the election authorizing them. This
course is at times rendered expedient by general financial conditions.
(Abbott on Public Securities, Sec. 164.) Nor is it essential to the
validity of bonds that the entire amount authorized be issued at one
time. (City of Austin vs. Valle, V1 S. W., 414; Wells vs. City of
Sioux Falls, 94 N. W, 425; Aylmore vs. City of Seattle, 92 Pac., 932;
Cohen vs. City of Houston, 176 S. W., 809.

In Cohen vs. City of Houston, above, it was held that the bonds
were not invalidated because the total amount authorized was such
that the city could not levy a tax sufficient to pay the interest thereon
and provide the required sinking fund. The opinion in this case reads,
in part, as follows:

“The question presented * * * is whether the city can lawfully issue the
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bonds in annual installments, running for a period of five years? We think the
answer should be in the affirmative, provided that at the time of issuing each
installment the city has property values sufficient to raise, by taxation, the sum
of money necessary to pay the interest upon and to create a sinking fund of at
least two per cent, for the redemption of such installment at maturity.” Citing
City of Austin v. Valle, 71 S. W,, 414, and Wells v. City of Sioux Falls, 94
N. W., 425.

The word “issue” has been variously defined. In this State, the
Galveston Court of Civil Appeals, in Moller vs. City of Galveston, 57
S. W, 1116, held that city bonds legally executed, certified by the
Attorney General, and registered by the Comptroller, are “issued”
though they remain unsold, but in the case of City of Austin vs. Valle,
71 8. W,, 414, the Austin Court of Civil Appeals held that the word
“issued,” as found in the charter, would he construed as referring to
the time of the sale of the bonds. The Supreme Court refused writs
of error in both of said cases. It seems that the hest and safest rule
to follow is to consider bonds “issued” only when they are delivered
to the buyers and the purchase money actually received therefor. The
genera]]v accepted meaning of the term “bond issuc” is “bonded debts”

“pecuniary obligations” owing by a public corporation.

(2) By Article 637h, Chapfer 38. Acts 1919, Second Called Ses-
sion, it is provided that county road bonds or road district bonds may
be cancelled, if such securities cannot he legally sold. This statute
prov1des that where bonds are voted by a road district and such bonds

“shall have remained unsold and the commissioners court shall find
_ that the bonds cannot be legally sold in conformity with the law” then
the court may order an election for the purpose of cancelling the bond
issue, or if a petition is presented to the court to have the issue can-
celled, then it becomes the duty of the court to order an election for
that purpose. It is our opinion that the provisions of this law apply
only to road bonds that cannot be legally sold. This was undoubtedly
the intent of the Legislature in the passage of this statute, for the
above article further declares that if theelection results in favor of
the cancellation of the bond issue, then—

“# % * such unsold bonds shall become totally null and void and it shall
thereupon become the duty of the commissioners court to cancel and destroy such
unsold bonds by burning and shall forward a certified copy of their minutes
showing such destruction and cancellation to the Comptroller of Public Accounts,
who shall thereupon cancel the registration of said bonds, as shown on the
records of his office.”

With reference to a legal sale of road district bonds, you are no
doubt familiar with the provisions of Article 632, R. S., 1911, as
amended by Chapter 203, Acts 1917. This article requlres road dis-
trict bonds to be sold “to the highest and hest hidder, for cash, either
in whole or in parcels, at not less than their par value.”

The statute (Art. 637h) contemplates that the commissioners court
shall first pass the order authorizing the issuance of the bonds and levy
the tax in payment thereof and then present the record and bonds to
the Attorney General for approval, and, if approved, have the bonds
registered in the office of the Comptroller of Public Accounts. The
bonds, after such registration, remain in the custody of the commis-
sioners court untll sold for cash at not less than par, and may be sold
by said court “either in whole or in parcels.” It would seem, there-



REPORT OF ATTORNEY GENERAL. 131

fore, that an election cannot be ordered to cancel the issue unless it
affirmatively appears, after the approval and registration of the bonds,
that the same cannot be legally sold.

(83) While the statute makes it the duty of the commissioners court
to order an election to cancel bonds that cannot be legally sold when
petition for such election is properly presented to the court, yet it
will be observed that such petition must be signed by “two-thirds ma-
jority of the qualified property taxpaying voters of such * * *
defined district * * * gs shown by the records in the office of the
county tax collector.” (Italics mine.) In this respect it is different
from the original petition, in that the statute (Art. 628) only requires
the petition to be signed by fifty or a majority of the resident property
taxpaying voters of the district, regardless of the records in the tax
collector’s office.

From all of the above, it is concluded:

(a) The commissioners court of Milam County is required under
the law to pass an order authorizing the issuance of bonds for the
amount now desired to be issued, that is, if the district desires to issue
at this time bonds in the sum of $15,000, then the bond order should
authorize the issuance of bonds for that amount. If such court re-
fuses to perform this duty, it may be compelled to do so by a man:
damus suit. (McCrary on Elections, 2nd Edition, Sec. 321 ; Simonton
on Municipal Bonds, Sec. 160.)

(b) The tax levied by the commissioners court should be at a rate
sufficient to provide the interest on and the necessary sinking fund
for the amount of bonds proposed to be issued and not the amount of
bonds voted.

(¢) The remaining amount of bonds may be issued at a later date
if desired. (See authorities cited in paragraph 1 of this opinion.)
If, however, the district does not desire to issue the remaining amount
of such bonds, then the only debt against the district will be the
amount of bonds authorized in the bond order; and to hold an election
at this time for the purpose of cancelling the remaining amount of
the bonds would be not only an unnecessary expense, but, under the
facts in the case, it is doubtful if such election would be authorized
by law.

Yours very truly,
W. P. DumMas,
Assistant Attorney General.

Op. No. 2369, Bk. 56, P. 149.

Coam1sSIONERS COURT—RIGHT TO EMPLOY AN ATTORNEY.

1. The commissioners court cannot employ an attorney at a stated salary to
interpret contracts, furnish legal advice to the commissioners court, the county
auditor and interpret the highway laws of the State.

2. In lawsuits where the law requires the county attorney to represent the
county, the commissioners court may employ counsel to assist the county attor-
ney, but they cannot exclude the county attorney from appearing and represent-
ing the county. s

3. The commissioners court may employ an attorney to represent the count
in cases pending in the courts when under the law it is not the duty of the
county attorney to represent the county.
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July 23, 1921.

Hon. H. M. Skelton, County Auditor, Brownsville, Tezas.

Drar Sir: Your letter of July 8th addressed to the Attorney Gen-
eral received. In your letter you state that Cameron County has a
duly elected, qualified and acting district attorney, county judge and
county attorney. After reciting these facts, you ask:

“Ha3-the county commissioners court authority to employ attorneys and pay
them a compensation:

“l. To interpret contracts?

“2. To avoid lawsuits?

“3. To represent the county to bring suit or suits against other persons?

“4. To represent the county when sued by other persons?

“5. To confer with the county auditor as to the interpretation of'contracts?

“6. To confer with the county auditor as to the interpretation’ of the high-
way laws?”’

In reply you are advised that Article 356a, Revised Civil Statutes,
makes it the duty of the district and county attorneys to give all
county and precinct officers, upon request, “an opinion and advice in
writing touching their official duties.” County attorneys may, when
the fees of the office do not reach the maximum amount allowed by
law, be paid an ex-officio salary. See Articles 3881-3893. This ex-
officio salary may be presumed to be allowed as compensation for
services rendered for which no fee is allowed. In any event it is
always the duty of an officer to discharge all the duties of his office,
even though no provision is made for paying him for his services.

Your questions Nos. 1, 2, 5 and 6 as asked must he answered in
the negative for the reason that it is the duty of the district or county
attorney to perform these services. Under certain circumstances it
might be permissible for the commissioners court to employ a lawyer
to do the things, or some of the things, mentioned in your questions
Nos. 1, 2, 5 and 6. See Galveston County vs. Gresham, 220 S. W., 560.

The commissioners court is without authority to make a permanent
contract for such services. Groom vs. Atascosa .County, 32 S. W.,
188; Jones vs. Beltman, 171 S. W, 287. In the unusual cases where
such employment would be permissible, it must be for the interpreta-
tion of a particular contract; to avoid a particular and specific law-
suit, or to give advice upon a particular and specific question of law.
City National Bank vs. Presidio County, 26 S. W., 775. A county
auditor would not be bound by the interpretation of the highway laws
by private counsel. He must look to the district or county attorney,
or else to the Attorney General, for his legal advice. The commis-
sioners court may employ private counsel to institute suits in hehalf
of a county or to defend suits brought against the county. City Na-
tional Bank vs. Presidio County, 26 S. W., 775; Grooms vs. Atascosa
County, 32 S. W., 188; Jones vs. Beltman, 171 S. W., 287.

In those cases where the law makes it the duty of the county at-
torney to represent the county, the commissioners court may employ an
attorney to assist the county attorney, but they cannot employ an at-
torney to represent the county, to the exclusion of the county attorney.
Terrell vs. Green, 88 Texas, 539.
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This answers vour questions Nos. 3 and 4, and what has been said
also answers the inquiry contained in the last paragraph of your letter.
Yours very truly,
E. F. SyirH,
Assistant Attorney General.

Op. No. 2391, Bk. 56, P. 340.

DistricT ATTORNEYS—DELINQUENT TAxES—CoMMISSIONERS COURTS.

Commissioners courts, of counties having no county attorney, situated in a
judicial district composed of two or more counties, have no authority to employ
a private atterney to file suit for the collection of delinquent taxes, this being
a duty imposed by statute upon the district attorney.

District attorneys in judicial districts of two or more counties and whose
compensation is on a per diem basis are entitled to the fees prescribed by
statute for bringing suit for the collection of delinquent taxes in those counties
of his district which have no county attornmey. Such district attorneys are not
subject to the operation of the “Fee Bill” and do not have to account for such
fees as “fees of office.”

Article 1120 Code of Criminal Procedure, as amended by Chapter 70, General
Laws, passed at the Regular Session of the Thirty-sixth Legislature.

Articles 3885 and 7691, Revised Civil Statutes, 1911, Section 3, Chapter 64,
General Laws, passed at the Second Called Session of the Thirty-sixth Legislature.

Section 21, Article 5, of our State Constitution, passed by the act of Twenty-
sixth Legislature.

Ayustin, TExas, September 30, 1921.

Hon. E. E. Murphy, County Attorney, San Angelo, Texas.

Dear Sir: Your letter of the 21st instant addressed to the Attorney
General has been received. It reads as follows:

“The commissioners court of Coke County, an adjoining county in this judicial
district, has written to the district attorney asking if it will be possible for
him to file some suits for the collection of the delinquent taxes for that eounty.
There is no county attorney in Coke County, and the district attorney for this
district, who lives here, has no assistant. His time is very near taken up with
the regular duties of his office and he has talked with me in regard to this
matter. If it can be legally done, he desires that I handle the collection of
these taxes or assist him in such suits. This arrangement would be satisfactory
with the commissioners court of Coke County.

“Under the above statement of facts, the district attorney and myself will
thank you for a ruling upon the following questions:

“l. Has the commissioners court of Coke County the authority to employ
me as a private attorney to file the suits for the collection of delinquent taxes?

“2. If 1T handled the collection of these taxes for the district attorney, or
assisted him in the filing and trial of these suits, the fees being paid to me,
would the district attorney be required to report these feez in computing the
total fees of his office? In other words, could the district attorney pay to me
the fees derived from the trial of these tax suits and still retain in addition
thereto the maximum amount of fees allowed him as district attorney?

“We desire to give the court an answer as soon as possible in this regard.
and will appreciate an early ruling from your department.”

I will answer your questions in the order in which they have been
propounded.

(1) Article 7691, Revised Civil Statutes, 1911, reads, in part, as
follows: :

“The county attorney, or district attorney in counties where there is no county
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attorney, shall represent the State and county in all suits against delinquent
taxpayers that are provided for in this act, and all sums collected shall be paid
immediately to the county collector.”

Section 3 Chapter 64, General Laws passed at the Second Called
Session of the Thirty-sixth Legislature, reads, in part, as follows:

“As soon as practicable after the expiration of ninety days from the date of
notice mailed to the delinquent owner by the tax collector under the provisions
of this act, the county attorney or district attorney, if there be no county
attorney, shall file or institute suit, as otherwise provided by law, for the col-
lection of all delinquent taxes due at the time of filing such suit against any
lands or lots situated in the county, together with interest, penalties and costs
then due, as otherwise provided by law; provided, that for the work of filing
such suits the county or district attorney shall receive a fee of four ($4.00)
dollars for the first tract of land ineluded in each sult and one ($1.00) dollar
for each additional tract included therein. * *

Section 21, Article 5, of our State Constitution provides for the
election of county and district attorneys and confers upon the Legis-
lature the power to prescribe their respective duties.

We think it fundamental that where a duty is imposed upon a pub-
lic officer that the same cannot be delegated by that officer to another.
It, therefore, follows that if it is the duty of the district attorney to
bring suits for the collection of delinquent taxes that he cannot dele-
gate his authority to anyone else, neither can the commissioners court
employ someone to perform his duties, in the absence of some pro-
vision either in the Constitution or the statute authorizing such action.

By the provision of the two sections of our statutes, quoted above,
it is made the duty of the district attorney to file suits for the collec-
tion of delinquent taxes in those counties that have no county attorney.
We, therefore, most respectfully answer your first question in the
negative.

(2) Article 1120 of the Code of Criminal Procedure, as amended
by Chapter 70, General Laws, passed at the Regular Session of the
Thirty-sixth Legislature, fixes the compensation which district attor-
neys may receive in judicial districts of this State composed of two
counties, or more. A portion of said article reads:

“In addition to the five hundred dollars now allowed them by law, distriet
attorneys in all judicial districts of this State composed of two counties or more
shall receive from the State as compensation for their services, the sum of fifteen
dollars for each day they attend the session of the distriet court in their
respective districts in the necessary discharge of their official duty. and fifteen
dollars per day for each day they represent the State at examining trials. inquest
proceedings and habeas corpus proceedings in vacation; said fifteen dollars per
day to be paid to the district attorneys, upon the sworn account of the district
attorney, approved by the district judge, who shall certify that the attendance
of said district attorney for the number of days mentioned in his account was
necessary, after which said account shall be recorded in the minutes of the
district court; provided, that the maximum number of days for such attendance
and service for which the compensation is allowed shall not exceed ome hun-
dred and sevenly days in any one year; and, provided further, that all fees in
misdemeanor cases, and commissions and fees heretofore allowed district attor-
neys under the provisions of Article 1118 of the Code of Criminal Procedure,
and in Chapter 5 of the General Laws passed at the Special Session of the
Twenty-fifth Legislature, in districts composed of two or more counties shall,
when collected, be paid to the clerk of the distriect court, who shall pay the
same over to the State Treasurer; provided, the provisions of this bill shall
not apply to district attorneys whose last preceding annual report of himself or
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his predecessor shows that he or his predecessor making such report received
in' fees, under the eriminal laws, over two thousand four hundred and ninety-
five dollars.”

The exceptions contained in this article apply only to the fees and
commissions that district attorneys are entitled to for representing the
State in criminal cases and the forfeiture of bail bonds, which fees
and commissions are paid either directly or indirectly by the State.
It was cvidently the intention of the Legislature that the compensa-
tion provided for in this article should be in lien of all other com-
pensation allowed district attorneys for their services and which com-
pensation was paid by the State either directly or indirectly for rep-
resenting it in criminal and quasi criminal cases.

This article, however, must be construed in connection with those
provisions of the civil statute quoted above. The fees paid district
attorneys for representing the State in the collection of delinquent
taxes are not paid by the State but by the delinquent taxpayer. It
is a fundamental proposition of law that all public officers are entitled
to the compensation provided by law for their services rendered the
State, unless the statute clearly and specifically exempts the same and
makes it the duty of the officer to pay over to the State a portion
thereof. In this instance there is no such an exception. The statute
uses plain and unambiguous language and declares that the district
attorney shall be entitled to certain fees for his services in bringing
tax suits. We think it is clear that the Legislature intended that he
should receive the same as compensation for his services over and above
the amounts prescribed in Article 1120 of the Code of Criminal Pro-
cedure, as amended.

District attorneys in judicial districts composed of two or more
counties and who are compensated on a per diem basis are not sub-
ject to the general operation of the fee bhill as set out in Chapter 4,
Title 58, Revised Civil Statutes of 1911, with amendments. It is pro-
vided in Article 3885 of said chapter that—

“The maximum fixed for the compensation of the district attorney shall be
construed to be the amount which that officer is authorized to retain of fees
allowed such officer in his district, whether composed of one or more counties.”

Tt is true that Article 1120, as amended, provides that the provi-
sions of said article “shall not apply to district attorneys whose last
preceding annual report of himself or his predecessor shows that he
or his predecessor making such report received in fees, under the crim-
inal laws, over two thousand four hundred and ninety-five dollars.”

The above quoted provision was placed in the original Act of 1907,
which took for the first time district attorneys in judicial districts
composed of four or more counties out from under the fee bhill and
placed them on a salary, or per diem, hasis. The original act has been
amended many times and this provision has been brought forward
with each re-enactment. The records of the Comptroller’s office show
that at this time there is but one judicial district in Texas composed
of two or more counties whose district attorney is affected by this
proviso, and, therefore, on a fee hasis. This is the Sixth Judicial
District.

When the original Act of 1907 was adopted the district attorneys
in districts composed of several counties were receiving fees and com-
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missions for their services as contained in Article 1118 of the Code
of Criminal Procedure and in Chapter 5 of the General Laws, passed
at the First Called Session of the Twenty-fifth Legislature. District
attorneys were being so poorly compensated for their services in dis-
tricts composed of four or more counties that the Legislature fell upon
the plan of putting such district attorneys upon a per diem basis, but
wanted to exempt those district attorneys who had been making out:
of their fees of office as much as two thousand four hundred and ninety-
five dollars per annum, which was the maximum amount district at-
torneys in districts composed of four or more counties could collect
from the State under the act putting them on a salary or per diem
basis. Later the act was amended to apply to district attornmeys in
two or more counties. District attorneys affected by the exception
contained in Article 1120, Code of Criminal Procedure, such as the
district attorney of the Sixth Judicial District are subject to the pro-
visions of the “fee bill” but all other district attorneys, such as the
district attorney of Coke County, are not.

It is the opinion of this Department, and you are so advised, that
the district attorney of the district in which Coke County is situated
may employ you to assist him in filing suit for delinquent taxes in
Coke County and compensate you for your services upon such basis
as may be agreed upon between you and him. The fees collected by
the district attorney of that district are his and he does not have to
account for the same. These suits must be instituted by the district
attorney, who alone is authorized to sign the petition and he must
represent the State in the trial of said case, but he may employ you to
assist him in getting up the data on which the suit is based and to
render him such other assistance in the trial of the case as are not
inconsistent with his statutory duties.

What has been said above applies to all district attorneys in dis-
tricts composed of two or more counties where the district attorney is
on a per diem bagis. ¢

We hope we have given you the information desired.

With great respect, I am,

Yours very truly,
Bruce W. BRYANT,
Assistant Attorney General.

Op. No. 2396, Bk. 56, P. 52.

CoxMISSIONERS COURT—AUTHORITY TO AUDIT CouxTy FINANCES.

The commissiomers court of any county in this State not having a county
auditor under the provisions of Chapter 2 of Title 29, Revised Civil Statutes of
1911, as amended by Chapter 11, page 17, General Laws, Regular Session of the
Thirty-fourth Legislature (1915), and by Chapter 134, page 137, General Laws,
Regular Session of the Thirty-sixth Legislature (1919), have the authority to
have such an audit made of the county’s finances as may be necessary to enable
such court intelligently and efficiently to discharge its duties, and to pay the
necessary expenses thereby incurred out of the general county fund.

AvustiN, Texas, October 28, 1921.

Hon. William McMurray, County Attorney, Cold Springs, Tezas.
Dear Str: Replying to yours of January 28, 1921, you are ad-
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vised that in our opinion county commissioners courts in counties hav-
ing no county auditor under the provisions of Chapter 2 of Title 29
of the Revised Civil Statutes of 1911, as amended by Chapter 11, page
17, General Laws, Regular Session of the Thirty-fourth Legislature
(1915), and by Chapter 134, page 137, General Laws, Regular Session
of the Thirty-sixth Legislature (1919), have the authority to have such
an audit made of the county’s finances as may be necessary to enable
such court intelligently and efficiently to discharge its duties, and to
pay the necessary expense thercby incurred out of the general county
fund.

This question has not been decided by any of the appellate courts
of this State as far as we have been able to ascertain, nor has it been
passed upon by this Department.

There is no statute of this State expressly and in terms authorizing
or requiring the commissioners courts to make or to have made at
stated times or otherwise, a general audit of the finances of the county,
and it is not, of course, a legal duty resting upon such courts to do so.
Neither is there any statute denying such courts the power to make
such an audit. It is also true that such courts are courts of limited
jurisdiction and powers and can exercise only such jurisdiction and
powers as are expressly or by necessary or reasonable implication vested
in them by the Constitution and laws of the State.

In view, however, of the numerous and highly important duties and
responsibilities placed by law upon these courts with respect to the
various public funds of the county, and of such districts in the county
as may be created for some special purpose, the employment of depu-
ties and assistants to certain county officers, the examination and ap-
proval of official accounts and reports of county and precinct officers,
the auditing and settlement of claims and accounts against and in
favor of the county, the scaling, adjustment and compromise of in-
debtedness owing by the county, the levy, assessment and collection
of taxes, and various other such duties and requirements so well known
and so numerous that to attempt to set them out here would be too
tedious and is unnecessary and in view of the wording of these various
statutes with respect to these duties and responsibilities, we think the
authority of such court to make or to have made at such time as may
be necessary such an audit of the finances of the county as may be re-
quired for a proper performance of these duties by it is fairly if not
clearly implied.

In opinion No. 284 by this Department, prepared by Hon. W. A.
Keeling, then Assistant Attorney General and now First Assistant At-
torney General, dated February 6, 1913, and addressed to Hon. John V.
Huntress, county auditor of Bexar County, it is said:

“We are of the opinion that it was not necessary for the commissioners court
to advertise for bids in order for it to make a contract with a suitable person
to audit the county books. This power is lodged in the commissioners court,
and was not taken from them by the auditor’s act. In other words, that power
given in the statutes to commissioners to audit, compromise and adjust all claims
in favor of or against the county carries with it ample authority to employ »
special auditor, and that without having to advertise for bids. There is a con-
fidence involved in the authority natural to this transaction which would be
destroyed should the commissioners leave it to the lowest bidder.

“We further think that the commissioners court would have ample authority
to pay such person so employed a proper compensation from the proper fund of
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the county, and you, as auditor, would be authorized to approve all claims for
supplies, stationery, blanks, ete., to be furnished to the contracting auditor.”

In another opinion hy this Department, prepared by Hon, John
Maxwell, then Assistant Attorney General, dated December 1, 1919,
and addressed to Hon. Charles E. Gross, county auditor of Dallas
County (Rep. and Op. Atty. Gen., 1918-1919, p. 363), it was held:

“% % #* That the county commissioners in counties where there is an auditor

under the provisions of Articles 1460 to 1498, inclusive, of the Revised Statutes,
have not the authority to contract with private parties for the auditing of the
books of the county, unless it should appear upon reasonable grounds that the
work of the county auditor’s office was improperly done, in which event they
would have a right to audit the work of the county auditor’s office to see that
his work was both honestly and accurately performed as is by statute provided,
in which event, it would be your duty to proceed in the inspection of the county
books and reports of officers as if no auditors were employed and as is by statute
required.”

Each of these counties had a county auditor at the time these opin-
ions were rendered, and if in a county having a county auditor the
commisgioners court of such county may nevertheless have an audit
of its finances made, as was held in the Keeling opinion, and if the
commissioners court of a county having a county auditor may audit
the books of its county auditor, even if this may be done only when
it may “appear upon reasonable grounds that the work of the county
auditor’s office was improperly done,” we can see no good reason for
holding that the commissioners court in a county not having a county
auditor should not have the authority to have an audit of its finances
made, particularly in so far as such an audit may be necessary to a
proper discharge of the duties required of such court.

We have considered Chapter 2 of Title 29 of the Revised Civil
Statutes of 1911, amended as hereinhefore stated, and are of the opin-
ion that it does not deny to commissioners courts of counties not hav-
ing a county auditor the authority to have such an audit of its finances
made as may bhe necessary for its information and benefit. Those
statutes deal with the office of county auditor and are not applicable
to counties not having such auditor. 1t is true that Article 1460a,
added to said chapter by said Act of 1919, provides a method by which
a county having a population of less than forty thousand inhabitants
and a tax valuation of less than fifteen million dollars may have a
county auditor, but this is permissive only and not obligatory, and
even though the commisgioners court of such a county might consider
a county auditor for the county a public necessity, such court has no
authority to create such office nor to appoint some person to fill it.
Such court can only certify such necessity to the judge or judges of
the district court or courts of such county, and after such certification
such judge or judges may or may not appoint a county audifor. Not
only so, but such office may be abolished by such judge or judges at
any time after the expiration of one ycar from its creation, even
though such abolishment might be contrary to the wishes of the com-
missioners court of the county. Besides, the commissioners court of
such county might not consider the office of county auditor a public
necessity and yet find that an audit of the county’s finances, at least
in part, is necessary to a proper discharge of its duties. Hence we do
not understand that these statutes do or can apply to counties not
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having a county auditor, nor that they preclude the commissioners
court of such a county from having such an audit made of such of its
finances as may be necessary to a proper discharge by such court of
its duties.

We have also considered Articles 1453 to 1456 of the Revised Civil
Statutes of 1911 and are of the opinion that they do not preclude such
an audit in such counties. They aunthorize the district judge of any
county, whether it has a county auditor or not, upon request of the
grand jury, to appoint a committee “to examine all the books, accounts,
reports, vouchers and orders of the commissioners court relating to
the finances of the county, * * * +to count all the money
in the office of the county treasurer belonging to the county, and to
make such other examination as to them may seem necessary and
proper in order to ascertain the true condition of the finances of the
county,” and require such committee to “make to said district court
a report in writing, in detail, stating whether the books and accounts
required to be kept by the provisions of this title are correctly kept
in accordance with said provisions, and setting forth fully the con-
dition of the finances of the county, the state of each officer’s account,
and specifying all irregularities, omissions or malfeasances of any kind
that they may discover” and provide that such report shall be “filed
in the office of the clerk of said district court, and the attention of
the grand jury called thereto as soon after the filing of same as prac-
ticable.” It seems quite clear to us that the examination here author-
ized is, at least primarily, for the benefit and information of the dis-
trict court, particularly the grand jury, in the discharge of its duties,
and we do not understand that the authority thus conferred upon the
district court was intended to preclude or that it does preclude the
commissioners court of such county from having such an aundit of the
county’s finances made as it may find necessary. These articles do
not deal nor attempt to deal with the powers and duties of the com-
missioners court with respect to county finances. Certainly no con-
clusion or alleged fact shown by the report of such a committee would
be in any sense conclusive or binding upon the commissioners court
of the county, nor preclude the commissioners court from investigating
for its own information and guidance the financial affairs of the
county, and to that end from employing such auditor, accountant or
other clerical service as might be necessary.

We note the statement by Judge Moursund of the Court of Civil
Appeals at San Antonio,in the case of Palacious vs. Corbett, 172 S. W.,
Y7%, that:

“Appellants do not cite any statute which gives the commissioners court the
exclusive power to appoint an auditor or in fact any power to do so, nor have
we found any such statute, but Article 1451 imposes upor the commissioners
court the duty of examining the accounts and reports of the county officers at
each term.”

That part of this statement that might seem to conflict with our
opinion herein is, we think, clearly dicta. Notwithstanding this, how-
ever, coming from such an able jurist as Judge Moursund, we would
nevertheless be inclined to follow it if we regarded ours in conflict
with it. We do not understand, however, that our opinion as herein
expressed is in conflict with the decision of the court in this case.
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That was a case in which certain citizens of Duval County sought by
mandamus to compel the commissioners court and certain other county
officers to permit an auditor employed by such citizens to audit the
books, records and files of the county. The commissioners court and
county officers contended (1) that these citizens being private citizens,
had no right to have a privately employed auditor make an audit of
the county finance records, and (2) that such right is only confided to
the commissioners court. Tt was with respect to these contentions
that the statement herein quoted was made by Judge Moursund. The
issue in that case was not the power of the commissioners court to
employ such an auditor and accountant to make for it such an audit
and report of the finances of the county as might be necessary to a
proper discharge of its duties, but whether or not that court had such
exclusive power to make a general audit of the county’s finances as
precluded the citizens of the county, at their private expense, from
having an audit made. Both the trial court and the appellate court
held that no such exclusive power was vested in the commissioners
court and that the citizens of the county had the right to have the
audit made, and the writ was awarded. We are not holding to the
contrary.

Wherefore, you are advised that in our opinion county commission-
ers courts in counties having no county auditor under the provisions
of Chapter 2 of Title 29 of the Revised Civil Statutes of 1911, as
amended by Chapter 11, page 1%, General Laws, Regular Session,
Thirty-fourth Legislature (1915), and as amended by Chapter 134,
page 137, General Laws, Regular Session, Thirty-sixth Legislature
(1919), have the authority to have such an audit made of the county’s
finances as may be necessary to enable such court intelligently and
efficiently to discharge its duties, and to pay the necessary expense
thereby incurred out of the general county fund.

Yours very truly,
W. W. CavEs,
Assistant Attorney General.

Op. No. 2363, Bk. 56, P. 175.

CONTRAOCTS—AUTHORITY OF CoOMMISSIONERS COURT—SIGNATURE OF
CouNTY JUDGE.

The validity of a contract entered into by the county depends upon the order
of the commissioners court authorizing same, and the signature of the county
judge is immaterial.

The commissioners court is the “medium” through which the county acts and
can sign a contract without the appointment of an agent for that purpose.

Avustin, Texas, June 24, 1921.

Hon. R. M. Hubbard, Chairman, State Highway Commission of Texas,
Austin, Texas.

DEar Str: Answering your question submitted with contract en-
tered into by and between the State Highway Commission of Texas
and Hill County, dated the 18th day of June, 1921, wherein you ask
if said contract is valid without the signature of the county judge, I
beg to advise as follows:
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Hill County is operating under a special road law passed by Reg-
ular Session of the Thirty-sixth Legislature, Chapter 33, Local and
Special Laws, Thirty-sixth Leglslature Section 5 of said chapter
adopts Articles 627 to 641 of the General Laws of Texas, Title 18,
Chapter 2, Revised Civil Statutes of 1911, as amended, relating to
the issuance of bonds in county, political subdivisions or defined dis-
tricts. Article 639, ahove referred to, makes the county commissioner,
in whose precinct a subdivision or defined district is located, ex-officio
road superintendent with power to contract for and in behalf of such
road district.

“Provided, such contract shall not exceed the sum of fifty ($50.00) dollars,
which shall be approved by the commissioners court and all contracts exceeding

the sum of fifty ($50.00) dollars shall be awarded by the entire court, which
contract shall be binding on said county, political subdivision or defined district.”

The contract presented is on behalf of certain road districts of Hill
County and is made in the name of Hill County on behalf of said dis-
tricts. It bears the signature of the four county commissioners and
the sole question presented is whether or not it is valid without the
signature of the county judge.

“Aside from the authority above given to the commissioners court,
and as determining the nature and authority of the commissioners
court, it has been held that said court 1s made, by organic law, the
executive board for administering the affairs of the county.

Webb County vs. Board of School Trustees, 95 Texas, 131-9.
Cassin vs. Zavala County, 70 Texas, 419.

The commissioners court, presided over by the county judge, is
virtually a council vested with power to manage and direct all such
material and financial interests of the county or political subdivision
or defined district thereof as the laws of the State may have confided
to its jurisdiction. The authority to act is vested in the commission-
ers court as a whole and not in the individual members.

Looscan vs. Harris County, 58 Texas, 511-4.

Also, in Edwards County vs. Jennings, 89 Texas, 618, it is said
the commissioners court is the “medium” through which the different
counties act. It is further held in Gaines vs. Newbrough, 34 S. W,
1048, that the commissioners court as such is but the representative of
the people. A majority of the commissioners court, as provided by
law, may act for the entire court, the condition being that with the
presence of the county judge and two or more commissioners, there is
a sufficient quorum to transact business, or such quorum may be ob-
tained by the presence of all commissioners in the absence of the
county judge.

It clearly appears from the holding of the courts that all contracts
between individuals and a county must be made through the agency
of the commissioners court.

Presidio County vs. Clark, 85 S. W., 475.
Fayette County vs. Krause, 97 Texas, 632.

All contracts entered into by the county must be based upon proper
order, which it is the duty of the clerk to enter upon the minutes of
the court. Fayette County vs. Krause, supra.

I am of the opinion, therefore, that a majority of the commission-
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ers court signing a contract based upon proper order regularly entered,
sufficiently binds the county as the “medium” acting in its behalf. I
find no provision of the law requiring the county judge to sign a con-
tract in behalf of the county.

Article 1373, Revised Statutes, provides that the county may ap-
point an “agent or agents to make any contract, on behalf of the
county, for the erection or repairing of any county buildings, and to
superintend the erection or repairing, or for any other purpose author-
ized by law.” It has been held that the county judge, or any member
of the commissioners court may act as such agent when so designated
by proper order. It has also been held that any person, not a mem-
ber of the court, may act as such agent. I find no authority holding,
nor is there any reason in a conclusion that an agent must be appointed
in order to make and enter into contracts. In the absence of such
provision or holding, the commissioners court, acting as a whole or by
a majority or quorum, would certainly have the authority to sign a
contract which it had the authority to make.

It has also been held that the entering of an order containing the
terms of the contract, by the commissioners court amount to a written
contract, and that it is immaterial whether further contracts be entered
into in writing or not.

It, therefore, appears that if proper order has been entered authoriz-
ing the making of the contract submitted in the terms stated, the sig-
nature of the county judge is immaterial. The important question to
consider is whether or not such order has been properly entered on
the minutes of the commissioners court as evidence of its action in
passing such order and authorizing the contract.

I am giving no consideration to other questions that might bear on
the validity of this contract other than the question of the signature
of the county judge.

Yours very truly,
ToMm L. BraucHAMP,
Assistant Attorney General.

Op. No. 2302, Bk. 55, P. 256.

CoaraisstoNERs CoUuRT—CouNTY AUDITOR—TICK ERADICATION LaAw.

1. The provision in the county auditor’s law to the effect that the auditor
" shall see that law is enforced does mot authorize the counly auditor to pass
upon the advisability and necessity of expending county funds in tick eradica-
tion work, since to hold that he has such authority would be to substitute the
county auditor for the commissioners court in the exercise of authority com-
mitted in plain terms in' the Tieck Eradication Law to the commissioners court.

2. The county auditor is without authority to question the expenditure of
county funds for tick eradication work upon the ground that such county
auditor is of the opinion that the county will not receive benefits commensurate
with the amount of money expended.

3. The opinion holds that the county auditor does not state any reason why
the commissioners court is not authorized to continue to expend money in tick
eradication work.

4. It is the function of the commissioners court to determine how many
inspectors shall be needed under the Tick Eradication Law and to fix the com-
pensation and provide for the payment of same out of county funds, but au-
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thority to appoint such inspectors, vests exclusively in the Live Stock Sanitary
Commission.

AvstiN, Texas, March 3, 1921,

Hon. Giles L. Awriett, County Auditor of Milam County, Cameron,
Texas.

DEar Sir: I have yours of February 19th, addressed to the Attorney
General, and also your telegram of February 28.
Your inquiry reads as follows:

“During the years 1919 and 1920 there was spent by the commissioners court
of thiz county approximately $30,000 out of the general fund of the county for
tick eradication. The county is still under the quarantine and on last Friday
the commissioners court of this county made an appropriation from ten to
twelve thousand dollars to carry on the work for the year 1921 to be paid out
of the general fund of the county. I am opposed to the appropriation made by
the commissioners court on last Friday on the ground that the court is without
authority to continue paying fer this work indefinitely, in other words to con-
tinue this work year after year means a heavy drain on the general fund of our
county and will more than likely result in an increase tax rate during the
year 1921.

“Article 7314d, Vernon’s Complete Texas Statutes of 1920, or the Acts of
the Thirty-sixth Legislature, page 78, provides, ‘Tt is the dnty of the commis-
sioners court to co-operate with the Live Stock Sanitary Commission,” and
further on in the same article, ‘and the said commissioners courts are hereby
authorized, empowered and directed to appropriate moneys out of the general
fund of their counties for the purpose of constructing or leasing necessary
public dipping vats within their counties, and for the purchase of dipping
material, and for the constructing of any other facilities and for the purchasing
of any other materials for the hire of labor necessary to destroy the diseases
and the carriers herein mentioned.’

“Under the above law the commissioners court of our county made the appro-
priation on last Friday, which does not only contemplate the buying of dip,
ete., but the hiring of about seven inspectors at the counly’s expense.

“Has the commissioners court the authority to continue to appropriate out of
the general fund of the county moneys for the purchase of dip, etc., and espe
cially are they authorized to employ inspectors at a monthly salary?

“Article 1473 of Vernon’s Complete Texas Statutes of 1920 provides, ‘The
auditor shall see that the law is strictly enforced.’ Considering this article
and other articles dealing with the duties and powers of county auditors, would
T have the authority to question the expenditure of this money, if in my opinion
the county was not receiving a benefit commensurate with the amount of money
expended?

“In other words considering the amount of money previously spent on this
project, with no assurance definite that another appropriation will not have to
be made in 1922 or at other times, has the commissioners court of this county
the authority under the law to make same?

“As stated above in passing on the authority of the commissioners court to
make the appropriation, I will ask that you consider Article 1473 and other
articles dealing with the power and duties of county auditors relative to accounts
presented for payment for any work done, and which is a charge against the
county.

“I trust it will be convenient for you to let me have answer by Tuesday
morning of the coming week. Quite a number of the taxpayers of this county
are interested and an early reply will be appreciated.”

The duties of a county auditor are set forth in Chapter 2, of Title 29
of the Revised Civil Statutes of 1911, as amended, and said chapter is
carried forward in Vernon’s Complete Statutes of 1920.

In a general way it may be said that the duties of the county auditor
are to exercise a general coversight over all the books and records of

¢
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county officers or other officers who collect moneys or property for the
county. In the exercise of his duties he has access to books, accounts,
reports, vouchers and records, It is not our purpose, nor is it necessary,
to set out in detail the duties of a county auditor under the law. Suffice
it to say, that his duties are these of an auditor as that term is ordi-
narily understood, and in determining in a particular instance what
authority he may exercise we must take into consideration not only the
general nature of the office but also the intent and purpose of the stat-
utes creating the office of county auditor and construe such statutes in
the light of such purpose and intent and in connection with our Con-
stitution and laws on this and other subjects.

We find among other provisions relative to the duties of a county
auditor the following, which is Article 1473 of the Revised Civil Stat-
utes:

“The auditor shall see that the law is strictly enforced.”

It will be admitted that this language is broad, and taken by itself
the powers of the auditor would be unlimited as to law enforcement.
However, I do not believe that it could recasonably be contended by any
one that the county auditor by reason of this provision has unlimited
power as to law enforcement. We must construe this in connection with
the nature of the duties of a county auditor, and, so far as your inquiry
is concerned, in connection with the duties of the ecommissioners court
under the law relative to tick eradication work.

The commissioners court under the Tick Eradication Law has certain
duties to perform and undoubtedly is given certain discretion in connec-
tion with such duties. I call particular attention to the following lan-
guage in the Tick Eradication Law to he found in Article Y314d, of
Vernon’s Complete Texas Statutes of 1920:

“Art. 7314d. Duties of Commissioners Court and County Judge.—It shall be
the duty of the commissioners court to co-operate with and assist the Live
Stock Sanitary Commission in protecting the live stock of their respective coun-
ties from all contagious, infectious or communicable diseases, whether such
exists within or outside of the county, and in other ways protecting the live
stock interest of their counties. Tt shall be the duty of the said commissioners
court to co-operate with the Live Stock Sanitary Commissioner (Commission)
and the officers working under the authority or direction of said commission
in the suppression and eradication of contagious, infectious or communicable
diseases. Provided, when it becomes neccessary to disinfect any premises unde:
order of the Live Stock Sanitary Commission, the county judge shall have such
«disinfecting done at the expense of the county, and in no case shall the owner,
or lessee or tenant of the premises be held answerable to ary of the provisions
of this act by reason of the fact that the county fails to disinfect the premises,
as herein provided. (Id., Sec. 5.)”

This statute gives the commissioners court specific authority to ap-
propriate moneys out of the general fund of the county for the purpose
of constructing or leasing necessary public dipping vats within the
county, and for the purchase of dipping material, and for the construct-
ing of any other facilities and for the purchase of any other materials
for the hire or labor necessary to destroy the diseases and the carriers
mentioned. Provided that for permanent improvements funds may be
expended out of the county permanent fund.

The law having in plain {erms conferred this authority upon the com-
missioners court, the county auditor is without authority to pass upon



REPORT OF ATTORNEY (FENERAL. 145

the necessity or policy of the county making such expenditures. Answer-
ing your specific inquiry, therefore, beg to advise that you would not
have authority to question the expenditure of any such funds merely
because in your opinion the county is not receiving or will not receive
a benefit commensurate with the amount of money expended. To hold
that you as county auditor have such authority, would be to substitute
you for the commissioners court and thus allow you to exercise authority
and discretion conferred by law in plain terms upon the commissioners
court. Nowhere in the county auditor’s law or other law do we find
any intimation that the county auditor is to substitute his own opinion
and discretion with reference to the expenditure of county funds for
tick eradication in the place of whatever opinion and discretion the
commissioners court may have relative to such expenditure.

You further inquire whether the commissioners court has authority
to comntinue to appropriate out of the general fund of the county moneys
for the purchase of dip, ete., and especially whether they are authorized
to employ inspectors at a monthly salary.

We answer the first part of this inquiry by saying that your communi-
cation does not disclose any reason why the commissioners court should
not continue to expend county funds for such purpose. Not knowing
the facts, we cannot pass upon the status of county finances.

As to the employment of inspectors, the law is plain upon this point.
Article 73141 of Vernon’s 1920 Statutes makes it the duty of the Live
Stock Sanitary Commission to appeint the inspectors, but it is the
province of the commissioners court to say how many inspeciors are
needed and to fix the compensation of such inspectors and to pay such
compensation out of the connty treasury, In other words, the county
commissioners court has no authority to appoint the inspectors, but has
authority to determine how many inspectors shall be appointed and to
provide for the compensation of such inspectors out of county funds.

’ Very truly yours,
L. C. Surtox,
Assistant Attorney General.

Op. No. 2387, Bk. 56, P. 127.
CoanrisstoNErs CourRT—CouNTY OFFICERS—EXPENSES.

1. The commissioners court has no authority to purchase out of the general
fund of the county a typewriter for the use of the distriet clerk’s office.

2. A typewriter may be purchased by the distriet clerk under Article 3897
and if in the opinion of the commissioners court and the county auditor such
expense was actually and necessarily incurred in the eonduct of the office of
the district clerk, the amount thereof may be deducted from excess fees, if any,
«due the county from such district clerk.

3. Commissioners court has no authority to purchase out of the general fund
of the county a typewriter for the use of the county auditor’s office.

4. There is no authority to purchase an adding machine out of the general
fund of the county to be used in the office of the county sclool superintendent.
Such a purchase, if it can be made at all, msut be made out of the amount
provided by the county board of school trustees for the expenses of the county
superintendent, which expenses must come out of the State and county available
:school fund and cannot exceed $300.
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Avustin, TExas, September 22, 1921.
Hon. O. L. Crouch, Counly Attorney, Bonham, Texus.

Dear Sir: We have very similar inquiries from E. A. McMahon,
ihe county anditor of your county, and yourself, dated the 14th and 15th
instants, respectively, and have decided to answer them in the same
opinion.

The questions propounded may be stated as follows:

1. Has the commissioners court legal authority to purchase out of the gen-
eral fund-of the county, a typewriter for the use of the district clerk’s office
where said office does not produce any extess fees?

2. Is the commissioncrs court authorized to purchase out of the general fund
of the county a typewriter for the tax collector’s office wheie said office collects
excess fees, and then deduct the price of the typewriter irom the excess fees
of the office when the annual report of the tax collector is made at the end of
the year?

3. Has the commissioners court legal authority to purchase out of the general
fund of the county a typewriter for the use of the county auditor’s office?

4. Ts there any authority to purchase an adding machine out of the general
fund of the county to be used in the office of the county school superintendent?

First: Answering your first question, beg to advise as follows: Ar-
ticle 3905, Revised Civil Statutes of 1911, reads as follows:

“Stationery, ete., allowed certain county officers.—There shall be allowed to
county judges, clerks  of the district and county courts, sheriffs and county
treasurers, such books, stationery, including blank bail bonds and blank com-
plaints, and office furniture as may be necessary for their offices, to be paid
for on the order of the commissioners court out of the county treasury; and
suitable offices shall be provided by the commissioners court for said officers at
the expense of the county. And such books and stationery as are necessary in
their performance of their duties shall also be furnished justices of the peace
by said commissioners court.”

The things authorized to be allowed by this article of the statutes
may evidently be purchased out of the general fund of the county. But
is the language used sufficient to include a typewriter? Tf so, it must
be held that the word “stationery” or the expression “office furniture”
includes typewriters.

Webster defines “stationery” to be “such articles as arc usually sold
by stationers, as paper, ink, quills, pens, blank books, etec.” The same
authority defines “stationer” as follows: “Ome who sells paper, pens,
quills, ink, inskstands, pencils, blank hooks or other articles used in
writing.”

The Standard defines the word “stationery” to be “writing materials
in general, including paper, envelopes, hlank books, pens, ink, ete.; a
term of somewhat indefinite extent, sometimes restricted to note paper
and envelopes.”

Crook vs. Commissioners Court of Calhoun County, 39 So., 383; 144 Ala., 505.

Tn the case just cited the Supreme Court of Alabama held, however,
that the word “stationery” would not include postage used by the judge
in his official capacity within the meaning of a statute providing that the
judge of probate must be allowed a reasonable expense and “suitable
hooks, stationery, * * * {9 be paid for by the county.”

In State vs. Dupre, 7 So., 727; 42 La. Ann., 561, the court gave
Worcester’s definition of “stationery” as “the goods sold by a stationer,
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such as books, paper, pens, sealing wax, ink, etc.” But stated that in
modern use the term “stationery” probably covers only blank books,
account books, ete.

In Cole vs. White County, 32 Ark., 45, 54, it was held that the term
“stationery” was sufficient to include postage stamps.

It has been held that stationery as used in a statute providing that all
county commissioners shall make allowances to clerks of courts for ar-
ticles of stationery for their respective courts, includes blank forms in-
dispensable for the prompt performance of the duties of the office of the
clerk of the court. Knox County vs. Arms, 22 Tll. (12 Peck), 175, 179.

On the other hand, blanks used by a clerk of a district court have heen
held not to be “stationery” within the meaning of a statute providing
that the county board of commissioners shall provide suitable books and
stationery for the use of the county officers. Arapahoe County Commis-
sioners vs. Keons, 1 Colo., 160.

In Pike County Commissioners vs. Goldthwaite, 35 Ala., 704, 706, the
court held that the word “stationery” includes blank writs, subpoenas,
witness certificates, etc., procured by a circuit clerk and actually used in
hig office.

In Harris County vs. Clarke, 37 S. W., 22, a Texas case, the Court
of Civil Appeals held that under Article 2475 of Revised Civil Statutes
of 1895 (now Article 3905) printed forms with blanks therein to be
filled by the officer furnished same as occasion required, could be fur-
nished by the county for the sheriff. The court quoted with approval
Webster’s definition of “stationery” which we have already stated.

In Oklahoma County vs. Blakeney, 48 Pa., 101, 103; 5 Okla., 70, it
was held that stationery embraces all writing materials and implements,
together with the numerous appliances of the desk and of mercantile
and commercial offices; and that, therefore, supplying of election tickets
cannot come within the provision of a statute authorizing a contract for
furnishing all blanks and stationery for a county.

Tt has been held that a sale of a building “including vault, safe, sta-
tionery and all bank fixtures contained therein” does not include revenue
stamps, the use of which was no longer required by law, as the word
“stationery” does not include stamps of any kind. Gregory vs. Keller,
137 I1l. App., 441, 444

Under a Mississippi statute providing that the hoard of supervisors
shall furnish the county officers with necessary stationery, furniture and
“all other necessary articles,” the Supreme Court of Mississippi held
that the chancery clerk of a county was entitled to be furnished with
postage necessary in the business of his office. Downing vs. Hinds
County, 84 Miss., 29; 36 So., 73.

In Sparks vs. Kaufman County, 194 S. W., 605, the Court of Civil
Appeals at Dallas held that the commissioners court could not reim-
burse the county clerk out of county funds for expenditures for postage
stamps and new typewriters, although such supplies are necessary in con-
ducting his office, but based their decision upon the proposition that
the county clerk made the purchase without authority from the com-
missioners court; holding that if there is any authority to make such
purchases it resides in the commissioners court and that a county is not
liahle on equitable principles to pay for such purchases where the com-



148 REPORT OF ATTORNEY GENERAL.

missioners court did not authorize or consent to the supplies being ac-
quired. In holding that the officer could not bind the county in making
such purchases the holding of the court seems to be contrary to that in
Harris County vs. Clarke, before mentioned. But in the Sparks vs.
Kaufman County case the question was not passed upon as to whether
the commissioners court would be authorized to purchase stamps and
typewriters for the county clerk under Article 3905.

Article 2262, Revised Civil Statutes of 1911, throws some light on the
sense in which the word “stationery” is used in Article 3905. Said Ar-
ticle 2262 reads as follows:

“Stationery to be classified.—The stationery shall be divided into four classes:
Class ‘A’ shall embrace all blank books and all work requiring permanent and
substantial binding. Class ‘B’ shall embrace all legal blanks, letterheads and
other printing, stationery and blank papers. Class ‘C’ shail embrace typewriter
ribbons, pens, ink, mucilage, pencils, penholders, inkstands and wares of like
kind. Class ‘D, poll tax receipts and all election supplies of whatever state.
Each and every bid shall be upon some particular class, separate and apart
from any other class. To the lowest bidder on class ‘A’ shall be awarded the
contract for all work of that eclass; to the lowest bidder on articles in class ‘B’
shall be awarded the contraet for supplying the articles embraced in that class:
to the lowest bidder for articles in class ‘C’ shall be awarded the contract for
supplying articles in that class; and to the lowest bidder for articles in class ‘1)’
shall be awarded the contract for supplying articles in that class.”

The paramount purpose of this article is evidently to classify the
various articles of stationery rather than to define the word. But it
makes it beyond controversy that the word shall include, among other
things, “typewriter ribbons, pens, ink, mucilage, pencils, penholders,
inkstands and wares of like kind.” The words “wares of like kind”
would be insufficient to include typewriters.

It would be difficult to enumerate just what articles are to be included -
within the meaning of the word “stationery.” We shall not attempt to
do so, leaving it to be interpreted in the light of the facts of each par-
ticular case. It is clear in our opinion, however, that typewriters are
not to be considered “stationery.” It is true that in the definition given
of that term, pens and pencils, which are instruments used for writing,
are included. Typewriters are also used for a similar purpose. But
while this is true, typewriters are not usually kept and sold by stationers,
and it is probable that they were not in general use when the act of the
Legislature under consideration was passed. This being the case, is it
not probable that if the Legislature had intended to authorize their pur-
chase it would have done so eo nomine or by the use of some general
expression appropriate to accomplish that end?

We conclude that typewriters cannot be purchased under Article 3905
ag stationery.

Article 3905 also authorizes the purchase of “office furniture” for the
officers therein named. 1t will, therefore, be necessary to determine
whether a typewriter is office furniture.

In our opinion it is not, within the meaning of Article 3905. The
term “office furniture,”” as used in that article of the statutes, means, in
our judgment, necessary desks, tables, chairs and the like.

In a Maine case the term “office furniture” was held to include an iron
safe used in an office within the contemplation of a mortgage bill of sale
containing the words “all the desks, chairs, trunks, and office furniture”
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in a cerfain office. Skowhegan Bank vs. Farrar, 46 Me., 293, 296. On
the other hand, a Texas court has held that an iron safe in a saloon was
not covered by a policy covering the “bar fixtures, chairs, counters,
shelving, glassware, paintings, screenwork and such other furniture and
fixtures as is usual to saloons,” holding that it was not shown that the
safe in question was such fixture or furniture as is uswal to saloons.
Moriarty vs. U, S. Fire Insurance Company, 49 8. W., 1327. Another
Texas case held that an iron safe in a bank was furniture within the
meaning of an insurance policy covering the “bank furniture and fix-
tures, adding machines and books.” Mecca Fire Insurance Company vs.
First State Bank, 135 S. W., 1083.
Standing alone, and in some connections, the word “furniture” might
" be broad enough to include anything with which a house, office, room or
the like is furnished. That it does not always have this broad meaning,
however, is made apparent by a reference to the cases cited in Words
and Phrases, Volume 4, page 3013 et seq., and Volume 2, Second Series,
page 687. Thus it will be seen that it has been held in various cases as
follows: That “furniture” ordinarily means “that with which anything
is supplied, the equipment or outfit of a trade or business, whatever may
be supplied to a stock of goods, or to business to make it convenient,
useful or gainful, and therefore would include machinery, tools, ap-
paratus, appliances, implements, and such like articles used in carrying
on a business.” That where furniture or products are exempted from
execution, two barber chairs, a mirror and a table used and necessary
to a barber in carrymg on his trade, is included. That within the mean-
ing of a statute exempting from execution certain designated articles
and “all other household furniture not exceeding in value $500 means
. everything with which the residence of the debter is furnished.” That
“furniture” includes all personal chattels which may contribute to the
use or convenience of the household or ornament the house. That “fur-
niture” includes whatever is added to the interior of a house or apart-
ment for use or convenience. That “furniture” comprehends only such
furniture as is intended for the use and ornament of apartments but not
libraries which happen to he there, nor plate. That the term may in-
clude billiard tables, pictures, piano, ete. That the term “furniture”
does not include a library of hooks, although it be a small library. That
the term includes carpets, stoves, ranges, rugs and dishes. That it in-
cludes plate, china, linen, bronzes, statuary, and pictures. That china
and glassware are “furniture.” That under a will the word “linen”
might be included in the term “furniture.” That within the meaning
of a statute exempting from sale or execution certain specified articles
of household furniture and “all other household furniture not herein
enumerated,” a piano was not included, “on the theory that a piano is
a thing so peculiar and distinet in character that it is clear {rom the
manner in which this statute is drawn that if the Legislature had de-
signed to exempt it, they would have specifically mentioned it.” That
within the meaning of a statute exempting from attachment or execu-
tion household and kitchen furniture a piano is household furniture and
therefore exempt (this being a Texas case, 6 S. W., 831). That a piano
kept in a hotel parlor for the use of guests is “furniture” within the
meaning of a contract of sale of all the furniture in the hotel used in
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the business of innkeeping. That “furniture” and other lousehold
effects includes a piano within a statute requiring contracts for condi-
tional sales of furniture and other houschold effects to be in writing.
That books, wines, curiosities, mineralogical or other specimens, and even
pictures and statues as well as plate, come under the designation of
“househol( furniture.” That pictures are included in the term “fur-
niture.” That in its ordinary signification the word has not been under-
stdod to include silver, china, glassware, books or portraits attached to
the wall that are not generally essential to the comfort of housekeepers;
that as used in a devise of furniture, the term “must be always con-
strued by taking the surrounding circumstances into consideration.”
That a will wherein testator directed that his entire estate, real, personal
and mixed, including the “furniture,” should be occupied by his wife
for her natural life, meant everything about the house that had usually
been enjoyed and that it includes plate, linen, china and pictures.
That “furniture” as used in a conveyance of household goods and fur-
niture includes plate used in the family, That “furniture” was held
to include plate in four different cases, citing them. That “furniture”
cannot be construed to include coffee, sugar and apples. That a bequest
of the use of the house with all the furniture should be construed to in-
clude plate, but does not include wine and books. That within the
meaning of a will devising a dwelling house, the furniture and all con-
tents thereof, the word “furniture” does not include a safe containing
money. That “furniture” includes a stove and ranges. That within the
meaning of an act authorizing school trustees to buy furniture for school-
houses the word embraces such articles as are generally understood to be
in gencral use in schoolhouses as a part of the furniture of the house as
distinguished from apparatus and appliances that may be used in in-
structing the scholars. That the word “furniture” as used in an insur-
ance policy on a ship and its furniture includes provisions sent out for
the use of the crew and includes everything with which a ship requires
to he furnished or equipped to make her seaworthy. 'That the word
“furniture” r.lates ordinarily to movable personai chattels, bui is very
general both in meaning and application, and its meaning changes so
as to take the color of or be in accord with the subject to which it is
applied. That as used in a contract for the sale of a dry goods store,
its fixtures and furniture, it includes movable furnishings in addition
to fixtures. That a chattel mortgage on the furniture of a hoot and shoe
store includes a wooden elephant kept in the store at night but standing
in front thercof in daytime decorated with shoes and used for a sign.
That show cases are “furniture” within the ordinary meaning of the word
which governs in the construction of tariff schedules published for the
information of the public. That an iron safe contained in a bank was
“furniture” within the meaning of a policy insuring the bank’s furni-
ture and fixtures. That “household goods” is a wider term than “furni-
ture,” including everything about the house that is usually held and
enjoyed therewith that tends to the comfort and accommodation of the
household. That notice to an insurer’s agent that insured had other in-
surance on his furniture was notice of other insurance on a piano. That
a heating plant comes within the meaning of the term “furniture” in a
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statute authorizing honds to be issued “for the purpose of erecting school-
houses and furnishing tlie same.”

The case of McGee vs. Franklin Publishing Company, 39 S. W., 335,
is directly in point. A Texas statute passed in 1893 conferred authority
upon school trustees to purchase furniture for schoolhouses. The school
trustees involved in the above cited case purchased a “Normal Series
Grammar Chart” and the county treasurer refused to pav the warrant
for the amount of the purchase price thereof and suit was brought to
mandamus him to do so, the position of the treasurer being that the
school trustees exceeded their authority in purchasing the chart since
the same was not “furniture” for the schoolhouse. The Court of Civil
Appeals sustained the county treasurer’s contention, holding that ap-
paratus of this kind would not constitute “furniture,” using this lan-
guage:

“The statutes in question, which authorize the purchase of furniture, clearly
indicate that it was furniture for the house or building that was intended, so
as to make it habitable and comfortable, and not appurtenances and appliances
and supplies that may be useful to the school as a part of its system of instrue-
tion. or as an aid thereto. The grammar chart may be useful in furtherance
of the system of instruction that prevails in the schools where used, but it serves
no necessary or useful purpose as an article of furniture to a schoolhouse in
order that it may with comfort be used and occupied as a schoolhouse. The
term ‘furniture’ used in the statute, was evidently intended to embrace only
such articles as were generally understood to be in general use in schoolhouses
as a part of the furniture of the house, as distinguished from appliances and
apparatus that may be used in instrueting the scholars. With this view of the
statute, we do not think that the purchase of the chart in question was author-
ized. Therefore the judgment below is reversed, and judgment here rendered
that appellee take nothing by its suit, and that all the costs of the court below
and of the court be taxed against it.”

As before stated, the word “furniture” if taken literally might in-
clude anything furnished, and under such an interpretation of the word
it would include everything necessary to be placed in a house or office
for the use and convenience of those occupying and using it. That the
Legislature did not use the word in this broad sense, however, is ap-
parent from the statute itself, for in addition to the word “furniture”
the words “books,” “stationery,” “blank bail bonds” and “blank com-
plaints” are used. It would not have been necessary to employ these
words had the Legislature intended that the word “furniture” was to
be understood in the broad sense above mentioned. Therefore, it is rea-
sonable to conclude that the word “furniture” was used in its ordinary
and popular sense and would include furniture such as desks, tables,
chairs and similar articles, but would not inclade all kinds of apparatus
and equipment necessary to be used in an office. ‘

You are thercfore respectfully advised that the word “furniture” as
used in Article 3905 is not broad enough to include typewriters.

It follows from what we have said that no authority is conferred by
Article 3905 to purchase typewriters for the officers therein mentioned.

We know of no other statute authorizing the purchase of a typewriter
out of general county funds for the district clerk. Hence we answer
your first question in the negative.

Second: The next question is relative to the county tax collector.
If there is any authority under which this officer may have a typewriter
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furnished save and except out of his own funds, it is to be found in Ar-
ticle 3897, Revised Civil Statutes of 1911, as amended by Section 1, of
Chapter 158, Acts of 1919. This article reads as follows:

“Monthly report; statement of expenses; audit, etc.—At the close of each
month of his tenure of such office each officer whose fees are affected by the
provisions of this act shall make as a part of the report now required by law,
an itemized and sworn statement of all the actual and necessary expenses in-
curred by him in the conduct of his said office, such as stationery, stamps, tele-
phone, traveling expenses and other necessary expense. If such expense be in-
curred in connection with any particular case, such statement shall name such
case. Such expense account shall be subject to the audit of the county auditor,
and if it appear that any item of such expense was not incurred by such officer
or that such item was not necessary thereto, such item may be by such auditor
or court rejected. In which case the correctness of such item may be adjudi-
cated in any court of competent jurisdiction. The amount of such expense, re-
ferred to in this paragraph, shall not be taken to include the salaries of assistants
or deputies which are elsewhere herein provided for. The amount of such ex-
pense shall be deducted by the officer in making each such report, from the
amount, if any, due by him to the county under the provisions of this act.”

This Department has recently held that the rule of ejusdem generis
applies to this article of the statutes, and also that the expenses incurred
by any officer affected can only be allowed out of excess fees due the
county, and if there arc no such excess fees the expenses contemplated by
the statute cannot be paid at all except by the officer himself. (See
Opinion No. ...., of date May 11, 1921, addressed to O. H. Howard,
County Auditor, Palo Pinto, Texas.)

It will be noted that the only expenses allowable under Article 3897
are “actual and necessary expenses incurred by him in the conduct of
his said office, such as stationery, stamps, telephone, traveling expenses
and other necessary expense.” Under the rule of ejusdem generis, just
referred to, the gencral words “and other necessary expense” have refer-
ence only to expenses of a like or similar kind to those already enumer-
ated ; that is, like or similar to “stationery, stamps, telephone, and travel-
ing expenses.” The opinion referred to holds that expenses for gasoline,
0il, repairs, and tires, etc., in connection with an automobile cwned by
the county attorney himself, or an expense incurred by said officer for
clerical hire in transferring cases from the justice docket, cannot be
allowed under Article 3897, since these expenses are not included in the
words “such as stationery, stamps, telephone, traveling expenses, and
other necessary expense.”

It hecomes necessary now to decide whether an expense incurred in
the purchase of a typewriter is allowable under Article 3897. We have
seen that the word “stationery” is not broad enough in itself to include
typewriters. But under the rule of ejusdem generis the words “other
necessary expense” must include something, and according to such rule
must include expenses of a like or similar nature to those enumerated.
We think it means something in addition to those things enumerated,
though such additional things must be similar to those enumerated. Tt
is the opinion of this Department that an expense incurred in the pur-
chase of a typewriter is similar to an expense for stationery and there-
fore allowable under this statute. According to Webster’s definition of
“stationery,” as we have observed, the word includes ink, quills and pens
which are instruments used for writing purposes. Typewriters are also
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used as instruments for writing, or recording, words, figures, etc., and
in this sense are similar to pens, pencils and ink,

As an illustration of the application of the rule, we cite the case of
State vs. Major, 97 Pac., 249; 50 Wash., 855, in which it was held that,
under an act of the Legislature providing that the county surveyor shall
be furnished “with all necessary cases and other suitable articles,” the
county commissioners were bound to procure for the surveyor a survey-
or’s transit, which was held to be within the words “other suitable ar-
ticles.”

And in State vs. Dunkle, 84 Atl, 40, 76; N. H., 439, Am. Cas., 1913b,
page 754, it was held that a municipal ordinance providing that no per-
son shall set up, employ, or use any hackney coach, cab or “other ve-
hicle” for the conveyance of passengers for hire without a license, though
passed before the advent of automobiles, included taxicabs used for hire.

It is our opinion that typewriters are similar to certain articles in-
cluded within the meaning of the word “stationery,” and that, therefore,
Article 3897 authorizes the purchase of typewriters necessary in the
conduct of the offices affected by said article, and that the purchase price
thereof may be deducted from the amount of excess fees, if any, due the
county by the officer making the purchase, provided the expense was
actually and necessarily incurred in the opinion of the county auditor
and the commissioners court,

We answer your second question by stating that in our opinion the
county tax collector could purchase a typewriter or typewriters for use-
in official business of his office, and if in the opinion of the county
auditor and the commissioners court such expense was actually and
necessarily incurred the amount of the expense may be deducted from
the amount of fees, if any, due the county by the tax collector. But the
commissioners court would be without authority to use county funds to
make such purchase and afterwards deduct the expense from excess fees
of the tax collector due the county as suggested in your inquiry.

Third: Article 1466, Revised Civil Statutes, provides as follows:

“The auditor shall at the expense of the county, provide himself with all
necessary ledgers, books, records, blanks and stationery.”

We have already determined that the word “stationery” is not broad
enough to include typewriters. You are, therefore, respectfully advised
that Article 1466 does not anthorize the commissioners court to pur-
chase out of the general fund of the county a typewriter for the use of
the county auditor’s office, neither do we find any other statute con-
ferring such authority upon the commissioners court.

Fourth: The law provides that “in making the annual per capita
apportionment to the schools, the county school trustees shall also make
an annual allowance out of the State and county available funds for
salaries and expenses of the office of the county superintendent of public
instruction,” and also that “the county board of trustees may make such
further provision as it deems necessary for office and traveling expenses
for the county superintendent of public instruction and any assistant he
may have; provided, that expenditures for office and traveling expense
shall not exceed $300.”

This is the only statute we find authorizing public funds to he used
to defray the expenses of the county school superintendent. Therefore,
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if there is any authority to purchase an adding machine for the county
superintendent it must be purchased out of the $300 allowance for office
and traveling expenses of the county superintendent which, of course,
means that it must come out of the State and county available school
funds.

We, therefore, advise you that there is no authority to purchase an
adding machine for the county superintendent of public instruction out
of the general county fund. )

Yours very truly,
L. C. Surrox,
Assistant Attorney General.

Op. No. 2309, Bk. 55, P. 277.
OrFIcERS—CounTy CoMMISSIONERS—COMPENSATION.

1. Act of Fourth Called Session of Thirty-fifth Legislature as amended fixes
compensation of county commissioners for their services in connection with roads
as well as all other services, and commissioners court is not authorized to
allow them additional compensation.

2. Articles 3893 and 3897, Vernon’s 1920 Statutes, relative to allowance of ex-
officio compensation and expenses, have no reference to county commissioners,
and compensation or expenses cannot be allowed to county commissioners there-
under.

Art. 3893, Vernon’s Complete Statutes, 1920.

o Art. 3897, Vernon’s Complete Statutes, 1920.

Art, 6901, Vernon’s Complete Statutes, 1920.

Art. 6901a, Vernon’s Complete Statutes, 1920.

Acts Fourth Called Session, Thirty-fifth Legislature, page 52. Chapter 29.

Avustin, Trxas, March 9, 1921.

Hon. H. 8. Calaway, County Attorney of Montague County, Montague,
Tezas.

Drar Siz: I have yours of February 24th, addressed to the Atfor-
ney General, requesting an opinion upon the following questions:

1. Whether the compensation of county commissioners provided for in Article
6901a, Vernon’s Complete Statutes of 1920, in counties containing less than
twenty-nine thousand inhabitants, covers the services of county commissioners
required to be performed by them under Article 6901.

2. Whether under Article 3893, Revised Civil Statutes, as it now exists, the
commissioners court has authority to provide compensation and expenses for the
performance of duties provided for in said Article 6901.

You call attention to the fact that in the first part of Article 6901a,
that is, that portion of the article relating to counties containing a pop-
ulation of one hundred thousand and over, said article provides as
follows:

“And this salary shall be in lieu of all other fees and per diem of all kinds
now allowed by law.”

On the other hand, the latter portion of =aid article relating to
counties containing a population of less than twenty-nine thousand
does not contain the quoted language. You seem to infer from this
that the compensation provided for in counties having less than twenty-
nine thousand population is not to be regarded as the total compen-
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sation of county commissioners for all purposes and that under this
theory there would be authority, under Articles 3893 and 3897, to
provide for additional compensation, and expenses of county com-
missioners.

We do not think the point is well taken. Whether the term “ex-
officio road supervisor” used in Article 6901 is sufficient to include
all the services of a county commissioner in connection with the public
roads of his county or not, it is our opinion that the statute referred
to provides the total compensation of county commissioners for all
purposes. Such officer performs his duties cither as county commis-
sioner or ex-officio road supervisor so far as his compensation is con-
cerned. 1f you say he has other duties relative to roads than as ex-
officio road supervisor, then the answer is he performs such other
duties as commissioner. In either event his entire compensation is
provided for in said statute. By reason of this statute it is the opinion
of this Department that the total amount a county commissioner in
counties of less than twenty-nine thousand population is entitled to
receive for all purposes is one thousand dollars in any one year and
he is not entitled to that much unless he actually serves a sufficient
number of days so that his compensation at four dollars a day will
amount to that much.

The above is sufficient reason to hold that the commissioners court
is not authorized to grant additional compensation to county com-
missioners as suggested in your lefter.

There is an additional reason, however, why there is no authority
to grant the same under Article 3893. Article 3893 refers only to
those officers mentioned and provided for in Chapter 4 of Title 58
of the Revised Civil Statutes, as amended. At no place in said chap-
ter are county commissioners mentioned or provided for. Article 3893
is in the following language:

*“Compensation for ex-officio services, when may be allowed by commissioners
court proviso.—The commissioners court is hereby debarred from allowing com-
pensation for ex-officio services to county officials when the compensation and
excess fees which they are allowed to retain shall reach the maximum provided
for in this chapter. In cases where the compensation and excess fees which the
officers are allowed to retain shall not reach the maximum provided for in this
chapter, the commissioners court shall allow compensation for ex-officio services
when, in their judgment, such compensation is necessary; provided, such com-
pensation for ex-officio services allowed shall not increase the compensation of
the official beyond the maximum amount of compensation and excess fees
allowed to be retained by him under this chapter.”

Note the reference to “county officials when the compensation and
excess fees which they are allowed to retain shall reach the maximum
provided for in this chapter,” ete.

The same may be said as to Article 3897 relative to expenses. Said
Article 3897 does not relate to county commissioners.

Summarizing what we have said beg to advise that it is the opinion
of this Department that the Legislature in passing the act of the Fourth
Called Session of the Thirty-fifth Legislature, relative to the compen-
sation of county commissioners, and amendments thereto, intended to
provide for the compensation of county commissioners for their serv-
ices in county affairs generally and also for their services in connection
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with the public roads, and Articles 3893 and 3897 have no application
whatever to compensation or expenses of county commissioners.
Yours very truly,
L. C. Surroxw,
Assistant Attorney General.

Op. No. 2326, Bk. 55, P. 406.

CounTy FINANCES—SCRIP OR WARRANTS ORDER OF PAYMENT—
County TAXES.

Article 1437, Revised Civil Statutes of 1911, requiring claims against the
county to be paid off in the order of registration, does not apply to county serip
accepted by the county in payment of county taxes, and therefore the order of
registration need not be considered by the tax collector in aceepting such serip
or by the collector or county treasurer in the collector’s settlement with the
county treasurer, R

The collector is, however, required by statute to list the registration number
of each claim accepted and he cannot accept for taxes unregistered claims.

April 8, 1921.

Hon. Lowis D. Johmston, County Attorney, Shelby County, Center,
Texas.
DEear Sir: This is in answer to that portion of your letter of Feb-
ruary 28, 1921, addressed to the Attorney General, reading as follows:
“Please advise me, through your department if in case the tax collector. in
collecting taxes, should take as much as one-third of the county’s ad valorem
taxes in county scrip, issued by the county, and the couniy treasurer had a

large amount of county scrip registered in his office, would he be justified in
taking this serip as a cash settlement, not knowing how the registration runs?”

There appears to be mo law requiring payment of scrip or war-
runts in, the order of registration save Article 1437, Revised Civil
Statutes of 1911, which reads as follows:

“The treasurer (meaning the county treasurer) shall pay off the claims in
each class in the order in which they are registered.”

Article 7358, Revised Civil Statutes of 1911, provides that:

“The taxes herein levied by this chapter are hereby made payable in the
currency or coin of the United States; provided, that persons holding scrip
issued to themselves for services rendered the county may pay their county
ad valorem taxes in such serip.”

Article 5220 of the same code has reference to what is commonly
known as “jury scrip,” and reads as follows:

“All certificates issued under the provisions of the foregoing article shall,
without further action by any authority, be receivable at par for all county
taxes. The same may be transferred by delivery, and no rule or regulation
made by the commissioners court or other officer or officers of a county shall
defeat the right of the holder of any such certificate to pay county taxes there-
with.”

If the county treasurer could be said to “pay off” claims in instances
where county scrip is accepted in payment of county taxes, then there

would be doubt as to whether the above articles, authorizing accept-
ance of scrip for county taxes, would constitute an exception to the
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provisions of the statutes relative to registration and priority of pay-
ment. However, we do not believe the county treasurer “pays off”
such claims. The Supreme Court of this State has held that the
county treasurer neither receives nor pays out county funds within
the meaning of the fee statute when county scrip is taken in by the
tax collector in payment of county taxes and the scrip is turned over
to the county treasurer and by him surrendered to the commissioners
court for cancellation.

Wharton County vs. Ahldag, 19 8. W., 291.
McKinney vs. Robinson, 19 S. W., 699.

It may be that as between the taxpayer and the county tax collector
the acceptance of serip for county taxes is tantamount to a cash trans-
action and that the scrip in such an instance is “paid off.”

Ostrum vs. City of San Antonio, 71 S. W., 304.
Thorpe vs. Cochran, 7 Kan. A,, 726, 52 Pac., 107.

However, this is not sufficient. The only instances in which claims
against the county must be settled in the order of registration are
where the county treasurer pays them off. When the tax collector
Teceives scrip in payment of county taxes, the county treasurer receives
no money and pays out none, and the statute does not require the tax
collector to look to the order of registration and accept scrip only
when the same can be paid as registered. Since the statutes simply
provide that persons holding scrip issued to themselves for services
rendered the county may pay their county ad valorem taxes in such
scrip, and that jury scrip shall be receivable at par for all county
taxes, saying nothing as to order of registration except as to the treas-
urer, it follows that the tax collector may accept such scrip indiscrim-
inately so far as registration is concerned. It is true that Article
1444 requires him to keep a descriptive list and file with his report a
list showing, among other things, the registered number of each claim,
and that Article 1432 precludes him from accepting claims in pay-
ment of taxes until the same have been registered in accordance with
the statutes; but the statutes do not provide that he shall not accept
scrip for taxes in any other manner than in the ofder of registration.

Nor is the collector or county treasurer required to take into con-
sideration the order of registration of scrip in the collector’s settle-
ment with the county treasurer, for, as was said in the Supreme Court
decisions above cited, the county treasurer mneither receives nor pays
out funds in a transaction of this kind. Since he does not “pay oft”
these claims, the statute requiring payment in registration order does
not apply.

In support of our view we mention the fact that the probable in-
tention of the Legislature in passing a statute permitting payment
of taxes in county scrip was to allow the serip to be paid off, even
though there might be no funds in the county treasury to meet the
payment of the scrip. There would be no special purpose to be served
In paying taxes with scrip when the scrip could he paid in cash.

We are merely construing the statutes and are not passing upon
any constitutional question in this opinion.

Yours very truly,
L. C. Svurrox,
Assistant Attorney General.
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Op. No. 2308, Bk. 55, P. 261.

ANIMALS—SLAUGHTER AND SALE REPorTs To THE COMMISSIONERS
Covurrt.

The word “animals” used in Article 7173 of the Revised Civil Statutes of
Texas requiring reports to be made to the commissioners court of animals
slaughtered for sale, includes sheep, goats and hogs.

Avustiy, Texas, March 5, 1921.

Hon. W. K. Joﬁes, County Attorney, Del Rio, Texas.

Dear Sir: I have yours of Februnary 8th requesting an opinion as
to whether Article 7173, relating to butchers’ reports to the commis-
sioners court applies with reference to shecep, goats and hogs. Said
article reads as follows:

“Every person in this State engaged in the slaughter and sale of animals
for market shall make a regular report, under oath, to the county commissioners
court of the county, giving the number, color, age, marks and brands of every
animal slaughtered, which report shall be made to each regular meceting of the
court, and be filed with and kept on file by the county clerk for the inspection
of anyone interested. Each report shall be accompanied by the bill of sale or
written conveyance to the butcher for every animal that he has purchased for
slaughter, and, if any of the animals slaughtered have been raised by himself,
it shall be so stated in the report. Said butcher’s report so made to the com-
missioners court may be destroyed within the discretion of the county clerk
after a period of five years.”

It will be noted that this article requires every person in this State
engaged in the slaughter and sale of antmals for market to make a
regular report, etc.,, to the commissioners court. We are of the opin-
ion that sheep, goats and hogs are animals within the meaning of the
article and that a report must be made according to the terms of the
act as to sheep, goats and hogs in the same manner and to the same
extent as if cattle had been slaughtered

The mere fact that Article 7170 enumerates certain animals not
including sheep, goats and hogs does not, in our opinion, restrict the
provisions of Article 7173 so as to make such provisions apply only
to those animals mentioned in Article 7170. Article 7170 makes a
different requirement entirely from the requirement made in Article
7173. Article 7170 requires that actual delivery of the animals men-
tioned shall he accompanied by a written transfer from the vendor,
or party selling to the purchaser, giving the number, marks and brands
of each animal sold and delivered; whereas, Article 7173 makes it
the duty of persons slaughtering “animals” for market to make a
report thereof to the commissioners court, accompanied by the bill
of sale or written conveyance to the butcher for every animal pur-
chased for slaughter. The two requirements being different there is
no reason why we should hold the word “animals” does not include
sheep, goats and hogs. If the requirements were the same and the
word “animals” followed the enumeration of particular animals the
rule of ejusdem generis might apply; but the requirements in said
article being separate and distinct the reason for the rule no longer
exists.

We have examined all the decisions of the court of this State con-
struing the articles included in Chapter 2 of Title 124 of the Revised
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Civil Statutes, and do not find that any of such decisions hold to the
contrary. In fact, although there have been prosecutions under this
article, or to be accurate, Article 1363 of the Penal Code of Texas,
which contains the same language, and in no case so far as we can
find was it contended that the article requiring reports to be made to
the commissioners court does not apply to sheep, goats and hogs.

Another reason why the term “animals” should not be held fo ex-
clude sheep, goats and hogs is that the provisions relative to making
reports to the commissioners court are included in the Penal Code of
the State (see Article 1363), without any reference whatever to Ar-
ticle 7170 of the Revised Civil Statutes. In other words, failure to
make the report required by Article 7173 of the Revised Civil Stat-
utes is a penal offense, whereas, the Penal Code defines no offense in
connection with the provisions of Article 7170.

Our holding is that there exists no reason why the word “animals”
used in Article 7173 should not be taken in its usual and ordinary
sense and that such word when so understood includes sheep, goats
and hogs.

We have examined the original enactments of the Legislature and
do mnot find that the caption, body of the act or emergency clause in
any instance discloses a contrary intention upon the part of the Legis-
lature to that stated by us in this opinion.

Very truly yours, ’
L. C. SurTox, ‘
Assistant Attorney General.

Op. No. 2305, Bk. 55, P. 281.

Couxty Fivaxces—CouxTty WARRANTS—SIGNATURE OF COUNTY
JUDGE.

It is not necessary under the law for the county judge to approve claims
allowed by the commissioners court, and the fact that the county judge refuses
to place his signature on any such claim would not prevent the issuance of a
warrant to pay such claim. Revised Civil Statutes, Article 1459,

Avustin, Texas, March 10, 1921,

Hon. Will M. Martin, County Attorney, Hill County, Hillsboro, Texas.

Dear Sir: I have yours of February 24th, addressed to the At-
torney (eneral, asking the following question:

“If the county judge refuses to approve claim or claims allowed by the com-
missioners court and will not endorse his signature on claim, can the county
clerk legally issue warrant to cover account, and what will be the county clerk’s
responsibility if he issues warrant without said approval of county judge?”

The county clerk is not precluded from issuing a warrant to pay a
claim allowed by the commissioners court by reason of the fact that
the county judge refuses to sign or approve such claim, unless Article
1459, Revised Civil Statutes of 1911, inhibits him from doing so.

Said Article 1459 is as follows:

“All warrants or scrip issued against the county treasurer by any judge or

court shall be signed and attested by the clerk or judge of the court issuing
the same, under his official seal; and no justice of the peace shall have authority
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to issue warrants against the treasury for any purpose whatever, except as
provided in Article 1117 (1170) of the Code of Criminal Procedure.”

It is the opinion of this Department that this statute does not make
the approval or signing of claims allowed by the commissioners court
by the county judge a condition precedent to the issuance of war-
rants upon such claims, even if the expression “warrants or scrip”
should be held to include approved claims, because:

First: Warrants issued upon such claims allowed according to law
by the commissioners court are not warrants issued by any judge or
court within the meaning of Article 1459.

Second: Even if it should be held that warrants of this kind are
warrants issued by any judge or court, still the fact that the county
judge refuses to approve or sign any account allowed by the commis-
sioners court would not prevent the issuance of a warrant or the pay-
ment of same because the statute prescribes that the warrant shall be
signed and attested by the clerk or judge. So that even under this
view the statute would be complied with if the clerk alone should sign
and attest the warrant.

The commissioners court has authority to direct the payment of
accounts, and I assume the account or accounts you have in mind
were allowed under this authority.

The Constitution provides in Article 5, Section 18, that the county
. commissioners with the county judge as presiding officer shall com-
pose the county commissioners court, which shall exercise such powers
and jurisdiction over all county business as is conferred by the Con-
stitution and the laws of the State or as may be “hereafter” prescribed.

Article 2241, subdivision 8, of the Revised Civil Statutes of 1911,
confers upon the commissioners court the power and said article makes
it the duty of the court “to audit and settle all accounts against the
county and direct their payment.”

Jt is the opinion of this Department that claims allowed by the
commissioners court under this authority are not required to he ap-
proved, endorsed or signed by the county judge, and it necessarily
follows that the county clerk will not be prevented from issuing a
warrant upon any such claim by reason of the fact that the county
judge fails to approve or place his signature on same.

The Court of Civil Appeals had occasion in 1893 to construe the
statute now constituting Article 1459, ahove quoted. In the case of
Callaghan, County Judge, vs. Salliway, 23 S. W, 837, the said court
held that it was not necessary for the county judge to sign a warrant
before the county treasurer should pay a claim allowed by the com-
missioners court. Salliway had presented and the commissioners court
had allowed his claim for one hundred ($100) dollars for services as
superintendent of construction of the county courthouse in Bexar
County. After the order approving said account was made a war-
rant was drawn under authority of said order by the clerk and pre-
sented to the county judge for his signature. The county judge re-
fused to sign same. The Court of Civil Appeals held that the law
did not require the county judge to sign the warrant. The statute as
it now exists, that is, Article 1459, which--we have quoted above, was
before the court and was in the same language as it now exists. The
court said:
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“It is contended by the appellee that the duty of signing warrants upon claims
against a county which are audited and allowed by the commissioners court is
imposed by Article 986, Rev. St., which provides that ‘all warrants or scrip
issued against the county treasurer by any judge or court shall be signed and
attested by the clerk or judge of the court issuing the same, under his official
seal’ etc. To give such effect to the statute, it is argued by appellee’s counsel
that the word ‘or’ between the words ‘clerk’ and ‘judge’ should be construed to
mean ‘and.”’ This statute must be so construed, if practicable, as to harmonize
with other statutes in relation to the payment of demands or claims against a
county. Upon examination of these statutes it will be seen that the payment
of certain demands against counties are required to be paid out of the county
treasury upon the certificate of the judge, as in Article 983, Rev. St., and
Article 1070, Code Crim. Proc. Others are required to be paid upon the cer-
tificate of the clerk, as in Article 3105, Rev. St., and Article 1085, Code Crim.
Proc. There are many other statutory provisions of the same character, but
those referred to are sufficient to show that some claims are required to be
paid on the certificate of the judge, and others on the certificate of the clerk,
which show that, to give the word ‘or’ the meaning contended for by appellee,
the statute quoted would be inconsistent with other statutes on the same
subjeet. If the words in the statute are given their usual, ordinary, and accepted
meaning, it is not ambiguous nor inconsistent with other statutes relating to
the same subject. Other statutes are found that provide that certain accounts
shall be examined by the commissioners court, and, if allowed, it shall order
a draft to be issued for the amount upon the treasurer and others, that are
silent as to what shall be issued on the treasurer. The statute under which
appellee’s claim was allowed simply provided that the commissioners court
should direct its payment. The order of the court directed the county clerk to
draw a warrant of the county for the amount in favor of the appellee. There
is no statute requiring the county judge to sign warrants issued upon claimi
audited and allowed by the county commissioners court, and we do not think
that it is necessary to the validity of such a warrant that he should sign it.
The county clerk is the ex-officio clerk of the county commissioners court, and
keeps a record of its proceedings; and, when a claim is allowed against a
county, a certified copy of the order from the minutes of the court, attested
and signed by the county clerk under the seal of the county commissioners
court, is all that is required or necessary to authorize the county treasurer to
register and pay the claim. From this it follows that appellee has the right
to apply to and demand from the county clerk such certified copy of the
allowance of his claim; and it not appearing that he had made such application
or demand on the clerk, or that the clerk refused to issue such certificate to
him, it is clear that he has not exhausted his remedy, and is not, therefore,
entitled to a mandamus against the appellant. The judgment of the district
court is reversed, and judgment here rendered for appellant.”

There may be a shade of difference in the question decided by the
court in the above mentioned case and the question you present. How-
ever, it is our opinion that the county clerk is not debarred from is-
suing a warrant upon a claim allowed by the commissioners court
simply because the county judge refuses to approve, endorse or sign
such claim, since the law does not require the county judge to place
his signature upon such a claim.

Yours very truly,
L. C. Surron,
Assistant Attorney General.
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Op. No. 2306, Bk. 55, P. 267.
OFFIcERS—C0M185I0NERS COURT—DBOUNTIES oN RaT TalLs.

The commissioners court is without authority to use county funds to pay
bounties on rat tails, since the Legislature has prescribed a method by which
the commissioners court may provide for the eradication of rats and other
predatory animals.

The method prescribed by the statute is by the purchase of poisons for
said purpose. ~

Chapter 62, General Laws, Fourth Called Session, Thirty-fifth Legislature.

AustiN, Texas, March 8, 1921.

Hon. R. D. Oswalt, County Attorney, Hardeman County, Quanah,
Tezas.
DEear Sir: T have yours of February 22, addressed to the Attorney
General, reading as follows:

“Please advise whether or not the commissioners court would be authorized
to pay a bounty om rat tails.”

We have carefully examined the Constitution and statutes, and are
of the opinion that the commissioners court is without authority to
use county funds for such a purpose.

The rule of expressio unius est exclusio alterius applies. The Leg-
islature has prescribed the method by which effort shall be made to
exterminate rats in so far as the use of county funds is concerned.
I refer to an act passed by the Thirty-fifth Legislature at its Fourth
Called Session, being Chapter 62, and to be found at page 143 of the
General Laws of said session. This statute provides that the commis-
sioners court of each and every county in this State shall have the
power and authority to purchase the necessary poisons and all acces-
sories required by the citizens of such counties for the purpose of de-
stroying prairie dogs, rats, etc., and authorizes the commissioners court
to pay for the same out of the general funds of the county. Having
authorized the commissioners court to use this method of exterminat-
ing rats, no other method is authorized.

In Lewis’ Sutherland Statutory Construction, Second Edition, Vol.
2, paragraph 627, we find the following language:

“Where legislation points out specifically how an act is to be done, although
without it the court or officials, under their general powers would have been
able to perform the act, yet, as the Legislature imposed a special limitation, it
must be strictly pursued.”

Under the above principle, we hold that the commissioners court is
not authorized to pay bounties on rat tails out of county funds.
Very truly yours,
L. C. SutTonN,
Assistant Attorney General.

Op. No. 2362, Bk. 56, P. 186.

CouNTIES—COMMISSIONERS COURT PURCHASE OF AN AUTOMOBILE FOR
Roap Work.

It cannot be said as a matter of law that the commissioners court is without
authority to purchase out of the county road and bridge fund a Ford roadster
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equipped with a slip-on body to be used as a motor truck to convey men and
supplies to the place where road work is being done by the county.

Avustin, TExAs, June 13, 1921.

Hon. Marvin Scurlock, County Attorney, Beaumont, Texas.

DEar S1r: This is in answer to your inquiry as to the authority
of the commissioners court to expend a portion of the county road
and bridge fund to purchase a Ford roadster equipped with a slip-on
body to be used in precinct No. 2 in connection with the public roads.

From your communications and one from your county auditor I
am assuming for the purpose of this opinion the facts te be substan-
tially as follows: The commissioners court of Jefferson County au-
thorized one of the county commissioners to purchase a motor truck
to be used in precinct No. 2 in the construction, repairing, ete., of the
county roads in said precinct. Pursuant to this authority a Ford
roadster was purchased by the commissioner equipped with a slip-on
body, the total cost being about $616.20. After the purchase the
. commissioners court passed an order approving the bill therefor. The
county auditor has refused to approve the bill for the motor truck,
and bases his action in doing so upon an opinion of this Department
rendered to Hon. F. A. Tompkins, county auditor, Nueces County, on
March 31, 1921. It seems there is a little difference of opinion be-
tween the county auditor and the commissioner purchasing the car as
to the purpose for which the truck is being used, the commissioner con-
tending that it is used “exclusively for road work” and the county
auditor alleging that the car is used to carry gasoline to be used in
running the large road graders and for the purpose of transporting
men to and from the place where the road work is being done.

We, of course, cannot know the facts except as they are presented
to us, and we must presume that the commissioners court acted in
good faith in autherizing this purchase to be made. This being true,
we are not in a position to say as a matter of law that the commis-
sioners court and the county commissioner acted beyond the scope of
their authority in making this purchase. It must have been the opin-
ion of the commissioners court that it was necessary to have this truck
in order to perform its duties in the construction of the county roads
in precinct No. 2. It being the duty of the commissioners court to
construct and maintain the roads, we are not prepared to say that a
car or truck of this kind is not an appropriate means to that end.. Tt
is undoubtedly necessary to transport gasoline to operate gasoline-pro-
pelled road machinery, and it might under certain circumstances be
necessary to transport men employed in road work to the place where
the road construction and repairs are being carried on.

This purchase is to be distinguished from the one passed upon in
our opinion to the county auditor of Nueces County, referred to by
your county auditor, in this, that in that case the question was whether
the county was authorized to expend county funds to purchase an
automobile for the county judge and each of the county commissioners,
among others. It was held that the county was without this authority
by reason of the fact that the statutes had fixed the compensation of
the county officials involved and had not authorized the payment out
of county funds of expenses such as the purchase of an automobile
for these county officials. The rule of law is that where a statute pro-
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vides compensation for a county official without allowing expenses, the
official is not entitled to the expenses. This Department reached the
conclusion that neither Article 3897, authorizing expenses of certain
kinds, nor any other article of the statutes authorized the purchase
out of county funds, of an automobile for the officers involved in that
opinion.

Here we have an entirely different question. The facts as we have
them do not indicate that an automobile has been purchased for the
use of an officer or an employee whose salary or compensation is fixed
by statute. It is simply a question in the instant case whether the
road and bridge fund can lawfully be used in the purchase of a motor
truck or mofor car to transport men and supplies necessary in the
construction and repairing of county roads, and this Department is
of the opinion that the purchase under consideration was within the
law. The commissioners court was in possession of all the facts, and
it would seem that said court was in a most favorable position to de-
termine as a matter of fact whether the motor truck was needed in
the proper exercise of its duties in constructing and maintaining the
roads in precinct No. 2. That body having the authority to build and
repair roads and having determined the necessity of making the pur-
chase of this piece of equipment as a proper instrument of road con-
struction and repair, we are unable to reach the conclusion that the
transaction was unlawful.

: Yours very truly,
L. C. Surrox,
Assistant Attorney General.

Op. No. 2326, Bk. 56, P. 406.

County FINANCES—SCRIP OR WARRANTS—ORDER OF PAYMENT—
CountTy TAaxEs.

Article 1437, Revised Civil Statutes of 1911, requiring claims against the
county to be paid off in the order of registration, does not apply to county scrip
accepted by the county in payment of county taxes, and therefore the order of
registration need not be considered by the tax collector in accepting such serip
or by the collector or county treasurer in the collector’s settlement with the
county treasurer.

The collector is, however, required by statute to list the registration number of
each claim accepted and he cannot accept for taxes unregistered claims.

April 8, 1921.

Hon. Louis D. Johnston, County Attorney, Shelby County, Center,
Tezas.

Drar Sir: This is in answer to that portion of your letter of Feb-
ruary 28, 1921, addressed to the Atforney General, reading as follows:

“Please advise me, through your department if in case the tax collector, in
collecting taxes, should take as much as one-third of the county’s ad valorem
taxes in county scrip, issued by the county, and the county treasurer had a
large amount of county scrip registered in his office, would he be justified in
taking this scrip as a cash settlement, not knowing how the registration runs?”’

There appears to be no law requiring payment of scrip or warrants



REPORT OF ATTORNEY GENERAL. 165

in the order of registrﬁtion save Article 1437, Revised Civil Statutes
of 1911, which reads as follows:

“The treasurer (meaning the county treasurer) shall pay off the claims in
each class in the order in' which they are registered.”

Article 7358, Revised Civil Statutes of 1911, provides that:

“The taxes herein levied by this chapter are hereby made payable in the cur-
rency or coin of the United States; provided, that persons holding serip issued
to themselves for services rendered the county may pay their county ad valorem
taxes in such serip.” .

Article 5220 of the same code has reference to what is commonly
known as “jury scrip,” and reads as follows:

“All certificates issued under the provisions of the foregoing article shall,
without further action by any authority, be receivable at par for all county
taxes. The same may be transferred by delivery, and no rule or regulation
made by the commissioners court or other officer or officers of a county shall
defeat the right of the holder of any such certificate to pay county taxes there-
with.”

If the county treasurer could be said to “pay off”’ claims in instances
where county scrip is accepted in payment of county taxes, then there
would be doubt as to whether the above articles, authorizing acceptance
of scrip for county taxes, would constitute an exception to the pro-
visions of the statutes- relative to registration and priority of payment.
However, we do not believe the county treasurer “pays off” such claims,
The Supreme Court of this State has held that the county treasurer
neither receives nor pays out county funds within the meaning of the
fee statute when county scrip is taken in by the tax collector in pay-
ment of county taxes and the scrip is turned over to the county treas-
urer and by him surrendered to the commissioners court for cancel-
lation.

Wharton County vs. Ahldag, 19 S. W. 291.
McKinney vs. Robinson, 19 S. W., 699.

It may be that as between the taxpayer and the county tax collector
the acceptance of scrip for county taxes is tantamount to a cash trans-
action and that the scrip in such an instance is “paid off.”

Ostrum vs. City of San Antonio, 71 S. W., 304.
Thorpe vs. Cochran, 7 Kan. A., 726, 52 Pac., 107.

However, this is not sufficient. The only instances in which claims
against the county must be settled in the order of registration are
where the county treasurer pays them off. When the tax collector
Teceives scrip in payment of county taxes, the county treasurer receives
no money and pays out none, and the statute does not require the -tax
collector to look to the order of registration and accept scrip only
when the same can be paid as registered. Since the statutes simply
provide that persons holding scrip issued to themselves for services
rendered the county may pay their county ad valorem taxes in such
scrip, and that jury scrip shall be receivable at par for all county
taxes, saying nothing as to order of registration except as to the treas-
urer, it follows that the tax collector may accept such serip indiscrim-
inately so far as registration is concerned. It is true that Article 1444
requires him to keep a descriptive list and file with his report a list
showing, among other things, the registered number of each claim,
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and that Article 1432 precludes him from accepting claims in pay-
ment of taxes until the same have been registered in accordance with
the statutes; but the statutes do not provide that he shall not accept
scrip for taxes in any other manner than in the order of registration.

Nor is the collector or county treasurer required to take into con-
gideration the order of registration of scrip in the collector’s settle-
ment with the county treasurer, for, as was said in the Supreme Court
decisions above cited, the county freasurer neither receives nor pays
out funds in a transaction of this kind. Since he does not “pay off”
these claims, the statute requiring payment in registration order does
not apply.

In support of our view we mention the fact that the probable in-
tention of the Legislature in passing a statute permitting payment of
taxes in county scrip was to allow the scrip to be paid off, even though
there might be no funds in the county treasury to meet the payment
of the serip. There would be no special purpose to be served in pay-
ing taxes with scrip when the scrip could be paid in cash.

We are merely construing the statutes and are not passing upon any
constitutional question in this opinion.

Yours very truly,
L. C. Surron,
Assistant Attorney General.
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OPINIONS ON CONSTITUTIONAL LAW.

Op. No. 2283, Bk. 55, P. 131.

CoNSTITUTIONAL LAW—PENALTIES—WORDS AND PHRASES.

The Legislature cannot release penalties against taxpayers incurred by failure
to pay taxes prior to January 31, 1921.

The Legislature may not enact a bill which contravenes or directly conflicts
with the provisions of the Constitution.

“Obligation and liability,” as used in Section 55, Article 3 of the Constitution,
includes “penalty” due State for failure to pay taxes prior to January 31, 1921.

Section 10, Article 8, of the Constitution, withdraws from the Legislature the
power to release payment of taxes, and penalties incident thereto.

AvsTiN, TExAs, February ¥, 1921.

Hon. J. M. Melson, Member of the House of Representatives, Capitol.

Dear Sir: Your letter addressed to the Attorney General of Feb-
ruary 3rd was placed on my desk for investigation and reply. The
question propounded therein 1s well set out in the following paragraphs:

“I find the people over the State, relying upon the fact that the bill’ had
taken immediate effect, failing to pay their taxes on February 1lst, and are
therefore under the penalty of 10 per cent imposed by law for the non-payment
of taxes by February lst.

“The question is whether or not the Legislature will have power to relieve
the people from the payment of this penalty, and it is my idea that the Legisla-
ture has such power to introduce and pass a law relieving them from the pay-
ment of this penalty.”

Unless there is direct inhibition contained in the Constitution pro-
hibiting the Legislature from passing acts, then an act of the Legis-
lature would be valid since such an act would not be in direct conflict
with the Constitution. Moore vs. Alexander, 107 S. W., 395.

It has been’ suggested that such legislation would be in conflict and
contravene the following quoted portions of the Constitution:

Article 3, Section 55. “The Legislature shall have no power to release or
extinguish or to authorize the releasing or extinguishing, in whole or in part,
the indebtedness, liability or obligation of any incorporation or individual to
this State or to any county or other municipal corporation therein.”

Article 8, Section 10. “The Legislature shall have no power to release the
inhabitants of or property in any county, city or town from the payment of
taxes levied for State or county purposes, unless in case of a great public
calamity in any such county, city or town when such release may be made by a
vote of two-thirds of each House of the Legislature.”

Article 1, Section 16. “No bill of attainder, ex post facto law, retroactive
law or any other law impairing the obligation of contract shall be made.”

In respect to Section 55 of Article 3 of the Constitution, we are
called upon to determine what liabilities and obligations the people
intended to withdraw from the control of the Legislature.

The language of the section is broad, general and complete. The
words therein show no well marked prepossession in the mind of the
convention as to the particular character of evil which this section
was designed to destroy. It simply prohibits the releasing or extin-
guishing of any indebtedness, liability or obligation on the part of

i
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any incorporation or individual to the State, to the county or mu-
nicipal corporation.

We are to determine whether or not the Legislature is deprived of
the authority to repeal a statute which requires the payment of a pen-
alty already incurred for failure to make payment of taxes prior to
January 31, 1920.

We can think of no broader language to express the relationship of
a duty owed by an individual to the State than the words “indebted-
ness, liability or obligation.” Indebtedness is more restricted in its
meaning than either the term “liability” or “obligation.” The enu-
meration of the various obligations and liabilities due by a citizen to
the State would be of little avail in determining whether or not the
penalty to pay taxes at the proper time come within the meaning of
such words. Too, it might be said that the evils designed to be rem-
edied by the constitutional convention would shed some light on what
should be properly included in those terms and it has been argued
that such a criterion for arriving at the meaning of the Constitution
is conclusive. At the time of the writing of this section one evil at
least sought to be corrected was that of withdrawing from the hands
of the Legislature the power to extend a remedy to the various State,
county and local officials who had defaulted or failed to properly col-
lect; account for, and disburse tax money. But there is no substantial
reflection in the words of Section 55 that this evil was the sole and
exclusive purpose for including such section in the Constitution.

As a means to a further and proper understanding of the terms used
in Section 55, we resort to the various cases which have been decided
and which involve this section.

In the case of Calter et al. vs. Castile, 37 S. W., 791, in which case
a writ of error was later refused, we find that the city of Galveston
required each bid for a street paving contract to be accompanied by a
deposit of $2000 to be forfeited if the bidder failed to qualify after
the awarding of the contract, and it was material for a proper decision
of the case to ascertain whether or not a city would be. authorized to
release the $2000 deposit to the bidder. Judge Pleasants used the fol-
lowing significant language:

“and if on the other hand the appellants by refusing to comply with the
demand of the city to execute the contract and bond submitted to them thereby
incurred a liability whether in the form of legal damages or a penalty. The
city could not relecase the appellant from such liability because the exercise of
such power is plainly prohibited by Section 55 of Article 3 of the Constitution

of this State, and it would be the duty of the city council to hold the money
and apply it towards the discharge of the liability by this appellant.”

In the case of P. M. Olliver et al. vs. The City of Houston, 93
Texas, 201, on a certified question to the Supreme Court, it was neces-
sary to decide whether or not Section 55 of Article 3 of the Constitu-
tion prohibited the Legislature from extinguishing an obligation to a
State or municipality by enacting a law which allowed the defendants
to plead four years limitations to tax suits brought in the name of the
City of Houston.

In answer to the question we find that the liability for the payment
of taxes is included within the meaning of the words in Section 55 of
Article 3.

“By that provision of the Constitution the Legislature is forbidden to pass
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any law which would ‘extinguish any liability, indebtedness, or obligation to the
State or any county or city,’ and thereby power to extinguish liability for
taxes was denied. ¥ * * TFor the prevention of these evils this provision was
inserted (that is, governmental favoritism). Its terms are broad enough to
cover every conceivable obligation or liability, the remission of which would
diminish the public revenue and thereby either directly or indirectly impose a
heavier tax wpon those not affected by the exemption.”

Also the contention was considered that the law fixing the limita-
tion on actions for taxes was a major interest to the Legislature in
passing the act and that its incidental effect would not have any bear-
ing upon its validity. The court said:

“The effect of the act is to relinquish liability. The purpose to accomplish
that end is manifest. The result was the effectual exemption of the property of
appellants from taxation for the years named.”

The question was certified to the Supreme Court and Judge Wil-
liams in an opinion agreed with the majority finding of the court below.

In the case of Delta County vs. W. A. Blackburn et al. the question
arose whether or not the order of a commissioners court reducing the
rate of interest on a note for the purchase price of school land from
seven per cent to three per cent was beyond the power of the court.
Such action was held to be in direct contravention of Article 3, Sec-
tion 55, of the Constitution.

In the case of Lindsey vs. The State, 95 Texas, 587, it was held
that the action of the commissioners court in selling judgments against
insolvent debtors was valid under Article 3, Section 55 of the Con-
stitution. In defining the words of this section Judge Williams used
the following language:

“But we are not authorized to import into the Constitution language which
it does not use. * * * It is one thing to release debtors or to extinguish
their debts, liabilities or obligations without payment or performance, and quite
another to obtain by sale under fair and prudent management, the value of
such assets.”

We have, therefore, seen that the statute of limitation in effect re-
leasing liabilities for taxes; municipal taxes levied but uncollected;
reduction of rate of interest on notes payable to a county as purchase
money of school lands; the receiving of a less sum for a settlement of
accounts in favor of a county as against its officers; the return of a
deposit made by a bidder on a paving contract in the nature of a pen-
alty ; and a compromise settlement by the grantee of county school land
in the commissioners court whereby a deed was made upon no con-
sideration, all have been found to come within the meaning of the
words “debt, obligation or liability.”

The penalty for failure to pay taxes prior to January 31, 1920, has
already accrued and such penalty together with the taxes are secured
by a special lien against all property as is provided in Article 8, Sec-
tion 15, of the Constitution. This lien, on the obligation and liability
to pay taxes and penalties thereon “attaches and becomes an incum-
brance on the land from the date liability is fixed on the owner, which
is the first day of January of the year, although the amount of said
tax is not fixed and determined until some time subsequent thereto.”
C. B. Caswell & Co. vs. Halbertzetle, 87 S. W., 911.

The obligation and liability both for the taxes and penalty is desig-

nated as an incumbrance in the case last mentioned above. ©
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In a certified question the Supreme Court considering penalties said:

“But we are of the opinion that the penalty and costs which accrued upon the
failure of the grantor in the deed to pay the taxes stand upon the same footing
as the taxes themselves. It is the duty of the latter to remove the incumbrance.
* * * Therefore, we think that if the debt of the covenantor which consti-
tutes an incumbrance on the land is annexed either by law or by contract from
a condition the happening of which the debt may be increased and the condition
happens the increment is as much a part of the indebtedness as the original debt,
so in this case by reason of the default by the grantor in the deed in failing to
pay the tawes assessed, the debts are by operation of law increased by penalties
and costs which increase it was the duty of the covenantor and not the duty of
the covenantee to prevent. Clearly, the Siate, county and city has a lien upon the
land as well for the penalty and cost as for the tazes themselves and we fail to
see any principle upon which it could be claimed that any duty would devolve
upon the covenantee to discharge at any stage the obligation which the cove-
nantor had undertaken to be performed.”

Under the above decisions and the various expressions of the Su-
preme Court indicating the nature of the obligations and liability
which are contained within Section 55 of the Constitution, we are
irresistibly led to the conclusion that a penalty for the failure to pay
a tax prior to January 31st is a liability or obligation within the mean-
ing of the Constitution and the releasing and extinguishing of which
is withdrawn from the hands of the Legislature.

We shall not pass without noticing the case of Adams, Revenue
Agent, vs. Fragiscoma, 15 S. R., 798, decided by the Supreme Court
of Mississippi, interpreting a similar clause of the Mississippi Consti-
tution in which it was held that a penalty incurred for the selling of
liquors without a license would not come within the meaning of the
particular wording of the Mississippi Constitution.

The decision seeks to determine whether or not a penalty arising
as above disclosed came within the meaning of the words “obligation
and liability” as used in the Constitution, and it was said “a careful
scrutiny of the language of the entire section shows that the use of the
word ‘liability’ was intended to be restricted or perhaps it is more
accurate to say that the word cannot be read in its full sense without
doing violence to the purpose of the section as a whole.”

Thereafter the opinion calls attention to the words “liability held
and owned by the State” and the answer by payment thereof “into the
proper treasury” and the further limitation “nor shall such liability or
obligation be exchanged or transferred except on payment of its face
value.”

But the argument and rules of interpretation applicable to the Mis-
sissippi Constitution and its language are in nowise applicable to the
general, broad and sweeping provisions of Section 55 of the Texas
Constitution. And, furthermore, the courts have shown a general ten-
dency to give the general words used in this section their ordinary
meaning.

By reason of the broad language in this Section 55, the construction
thereof by the courts giving full effect to such words, we conclude that
the penalty provided creates a liability within the meaning of our Con-
stitution. 37 Pac., 1017.

Section 10, Article 8, of the Constitution prohibits the Legislature
from releasing the payment of taxes levied for State and county pur-
poses and the penalties herein discussed being so closely allied to the
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taxes and are considered by the adjudicated cases as an incident there-
of, would subject them to the restriction mentioned in the foregoing
article and section of the Constitution. City of San Antonio vs. Toep-
perwin, 133 S. W., 416.

Article 1, Section 16, would not be violated by the passage of such
act releasing the penalties, for it is well understood that the remedy
for the collection of taxes is subject to change, and modifications by
the Legislature. De Cordova vs. City of Galveston, 4 Texas, 470.
And, furthermore, a penalty is always executory as between individ-
uals and no person can claim as against another a vested right in a
penalty, but such construction placed upon the nature of a penalty
does not militate against the holding that the Legislature is without
power to release or relinquish penalties, for the reason that the Legis-
lature, under Section 55, Article 3, of the Constitution, may not re-
lease any liability or obligation which an individual owes the State
or municipal corporation. This constitutional clause applies to lia-
bilities and obligations as between the States, lesser political subdivi-
sions, and citizens, and the holding that releasing and relinquishing
penalties already incurred, is not retroactive, is in nowise in conflict
with the holding that such a penalty is a liability or obligation within
the meaning of Section 55, Article 3, of the Constitution.

Therefore it is the opinion of this Department, and you are so ad-
vised, that the proposed legislation releasing and relinquishing “pen-
alties” already incurred by taxpayers for failure to pay taxes prior to
January 31, 1921, would be void because it contravenes Section 55,
Article 3, and Article 8, Section 10, of the Constitution of Texas;
however, a postponement of the payment of penalties already incurred
would not be a “releasing or relinquishing” of an ““obligation or lia-
bility” which is inhibitedsby the Constitution.

Yours very truly,
WaracE HAWKINS,
Agsistant Attorney General.

Op. No. 2421, Bk. 57, P. 51.

CoNSTITUTIONAL LAw—PARDONING PoWER—FURLOUGHS.

A ninety-day furlough granted by the Governor to a convict in writing is
not, in the absence of language expressing a contrary intention, to be construed
as merely suspending the execution of the prison sentence so as to make it
necessary for the convict to serve the ninety-day period in addition to what
would otherwise be his entire prison term. On the other hand such a furlough
evidences a gift of that much time to the conviet, or an amelioration of the
nature of the punishment for that period of time, allowing him to serve that
much of his sentence outside the confines of the penitentiary under leave of
absence.

The following words and phrases defined: “Reprieve,” “Commutation of Pun-
ishment,” “Pardon,” “Full or Absolute Pardon,” “Conditional Pardon,” “Partial
Pardon,” “Parole,” “Furlough.”

AvustiN, TeExAS, March 16, 1922.

Hon. R. B. Walthall, Secretary to the Governor, Capitol.

DEear Sir: Attorney General W. A. Keeling has received from you
an inquiry dated March 8, 1922, in the following language:
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“A party was sentenced to the penitentiary for two years. He had served all
but ninety days of his sentence, when the Governor granted him a ninety-day
furlough. At the expiration of this furlough will the party be entitled to a
discharge, or will it be necessary that he return to the penitentiary and serve
the rest of his sentence ?”

At my request you have handed me a copy of a furlough in the
usual form as granted by Governor Neff, though it would seem that
it is not precisely the same as the one about which you inquire. I am
assuming, however, that the only difference between- the two is that
one is for thirty days while the other is a ninety-day furlough. The
form of furlough furnished is as follows:

“Whereas, At the............ Term, A. D. 1921, of the District Court of

Cherokee County, State of Texas,

J. D. DRAPER .
was convicted of a felony, towit: Manufacturing intoxicating liquors, and his
punishment assessed at one year confinement in the State Penitentiary; and

“Whereas, Application is now made asking that the said J. D. Draper be
granted a furlough of thirty days in order that he may go to the bedside of his
sister who is seriously ill at Texas City, Texas, as appears from one Dr. Dain-
forth of Texas City, Texas, in telegram received by the Board of Prison Com-
missjoners at Huntsville, Texas, where said J. D. Draper is confined; and

“Whereas, It now being made known to me by the Board of Prison Commis-
sioners that the said J. D. Draper has and is now serving his term of sentence
with a clear record; and

“Whereas, The Board of Prison Commissioners have recommended that the
said J. D. Draper be granted a furlough of thirty days in order that he may go
to see his sister who is ill at Texas City, Texas;

“Now, Therefore, I, Pat M. Neff, Governor of Texas, do for the reasons above
specified, by virtue of the authority vested in me under the Constitution and
laws of this State, hereby grant the said J. D. Draper a furlough of thirty (30)
days, during which time he shall be released on his honor, and at the expiration
of which time he shall return to the place of his present incarceration without
expense to the State. .

“In testimony whereof, I have hereunto signed my name officially, and caused
the seal of State to be hereon impressed at the city of Austin, Texas, this the
27th day of February, A. D. 1922,

‘Governor of Texas.
“By the Governor:

“Secretary of State.”

Having concluded that the time the convict is out on furlough should
be deducted from the term of his sentence, that he should not be held
for such time beyond what would otherwise be the end of his prison
term, it is proper to examine into the subject of the pardoning power
at sufficient length to indicate the basis for our opinion, and no further.

The Constitution of 1876 delegates to the Governor of Texas the
pardoning power (Sec. 11, Art. 4) in these words:

“In all criminal cases, except treason and impeachment, he shall have power
after conviction, to grant reprieves, commutations of punishment and pardons;
and under such rules as the Legislature may prescribe, he shall have power to
remit fines and forfeitures. With the advice and consent of the Senate, he may
grant pardons in cases of treason, and to this end he may respite a sentence
therefor, until the close of the succeeding session of the Legislature; provided,
that in all cases of remission of fines and forfeitures, or grants of reprieve,
commutation of punishment or pardon, he shall file in the office of the Secretary
of State his reasong therefor.”
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It will be seen that he has power, among other things, to grant
Teprieves, commutations of punishment, and pardons.

A reprieve is the withdrawing of a sentence for an interval of time,
whereby the execution is suspended. It is merely a postponement of
the execution of the sentence as pronounced by the court. 24 A. & E.
Ency. of Law, p. 522.

A commutation of punishment is a substitution of a less for a
greater punishment by authority of law. Id.

A pardon has been defined to be an act of grace which proceeds
from the power intrusted with the execution of the laws, and exempts
the individual on whom it is bestowed from the punishment which the
law inflicts for a crime that he has committed. It is full and abso-
lute when it freely and unconditionally absolves the party from all
the legal consequences of his crime and -his conviction, direct and
collateral ; including the punishment, whether of imprisonment, pecu-
niary penalty, or whatever else the law has provided. A pardon is
conditional either where it does not become operative until its recipient
has performed some specified act, or where it becomes void when some
specified event occurs. A pardon is partial where it remits only a
portion of the punishment, or absolves from only a part of the legal
consequences of the crime. A parole is the release of a convict from
imprisonment upon certain conditions to be observed by him, and a
suspension of his sentence during his liberty thus granted. 24 A. & E.
Ency. of Law, pp. 551-552.

The authority cited distinguishes between a pardon and a commu-
tation of sentence as follows:

“A pardon is to be distinguished from a commutation of sentence in that the
former does, while the latter does not, relieve the person convicted from the
consequences which the law attaches to his conviction. As will be shown in
another part of this title, a pardon not only entirely remits the punishment, but
creates in the offender a new credit and capacity; whereas, a commutation of

sentence in effect reaffirms the offender’s adjudged guilt, and simply mitigates
the severity of the penalty.”

And between a parole and a pardon, thus:

“A parole, whereby a prisoner is given his liberty subject to conditions, but
remains in the legal custody and control of the proper authorities, is to be
distinguished from a pardon upon the ground that it does not exempt the pris-
oner from the entire punishment inflicted by law, the prisoner still remaining
under sentence.”

A parole and commutation of sentence are also distinguished:

“The release of a prisoner on parole does not amount to a commutation of his
sentence, since it does not change his punishment into a less severe one; the
sentence remaining in force, and the prisoner, while enjoying his liberty, being
liable to be reimprisoned at any time.”

As well as a reprieve and commutation of sentence:

“A reprieve may be distinguished from a commutation of sentence by the
fact that the effect of a reprieve is to suspend the sentence temporarily, but
otherwise to leave it in full force; whereas, the effect of a commutation is to
abrogate and set aside the sentence by substituting a new and different pun-
ishment.”

According to the authorities it is safe to assume that the power con-
ferred upon our Governor includes every character of executive clem-



174 REPORT OF ATTORNEY GENERAL.

ency, after conviction, except as to treason and impeachment. Id.,
p. 556.

One of the lowest, if not the lowest, forms of executive clemency is
the furlough, which is nothing more than a leave of absence. See
Webster’s Dictionary.

From what has been said it is apparent that the Governor has power
to pardon a convict outright, to postpone the punishment, or to change
the punishment to a less severe one. In short, he has the full pardon-
ing power, after conviction, except as to treason and impeachment,
which includes all lesser powers of executive clemency.

The question is, did the furlough amount to an interruption and
postponement of the execution of the sentence, or was it a gift of that
much time to the convict? The question is one of intention, for the
Governor has ample power to either grant a postponement or relieve
the convict of the necessity of serving a portion of his sentence within
the penitentiary. The one would be analogous to a reprieve, the latter
either a commutation or a gift well within the pardoning power.

It has been the practice in this State to grant paroles to convicts
with the understanding and ,upon the condition that they are subject
to the rules of the prison authorities, which require them to make
reports, and stipulate that they may be taken back into the prison at
any time. TUnder these paroles the convict is not entirely a free man.
This character of executive clemency is usually made subject to our
parole statute, which seems to contemplate that upon violation of
paroles the convict must serve the remainder of his sentence dating
from the time of the delinquency. (Art. 1057j, C. C. P.) Tt is well
and generally known that the furlough is a still lower form of execu-
tive clemency than the parole, and, therefore, we do not believe that
we are warranted in inferring that the Governor intended to grant
greater freedom in granting a simple furlough for a given period than
he does in granting a parole. If anything the inference would be
that the furlonghed convict is less free than the paroled conviet. If
so, he is, during the time of the furlough, still suffering the legal
consequences of his crime and conviction, though not within the phys-
ical confines of the penitentiary. So that to hold that there was an
intention to require the convict to serve the full term in addition to
the furlough period would be to hold in a limited sense that there was
an intention to prolong the term and increase it beyond that included
in the sentence of the court. It could be argued with some plausibility
that the punishment would be increased. It is not mnecessary to pass
on whether this could be done (on the theory that the convict agrees
to it when he accepts the furlough), but we are inclined to the opinion
that there was no intention to do it in the instant case. In the ab-
sence of clear language to the contrary we believe the presumption
should be indulged that a benefit in the way of executive clemency
was intended, and to hold to the contrary would render it doubtful
indeed whether a beneficial grant was made within the meaning of
the pardoning power. For while on furlough the convict would be
under legal disabilities, if not restraints, and if he then, in addition
to that period, had to serve his entire term there would be room for
arguing that his punishment would be increased. The presumption
is against any intention to effect such a result.
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It seems that the weight of authority supports the doctrine that®
where a convict violates the conditions of his pardon or parole, the
time during which he is at large under the parole or conditional par-
don is not to be treated as time served on the sentence. 20 R. C. L.,
p. 570; 5 L. R. A. (N. 8.), 1064; 16 L. R. A. (N. 8.), 304. But
some authorities are to the contrary. Scott vs. Chichester, 107 Va,
933, 60 S. E, 95, 16 L. R. A. (N. S.), 304; Ex parte Prout, 12
Idaho, 494, 5 L. R. A. (N. 8.), 1064, 86 Pac., 275; Woodward vs.
Murdock, 124 Ind., 439, 24 N. E., 1047.

The doctrine appears to have grown up under decisions where con-
ditions of conditional pardons and paroles had been violated, the
theory being that the convict under such circumstances by his own
wrongdoing renders the conditional pardon or parole void. Moreover,
in most, if not all, of the cases it would seem that either the pardon
or parole itself or the law applicable thereto made it clear that the
time during which the convict was at large was not to be credited on
the term of his sentence in case of violation of the conditions. The
convict, under these circumstances, accepts the executive clemency
knowing what will be the consequences if he violates the conditions.

Such is not our case here. In the case you submit no conditions
have been broken, nor is there any express provision or understanding
that the time of the furlough is not to be counted as time served.
Therefore, even if we should agree with the weight of aunthority, our
question would still remain undecided. No adjudicated case has been
discovered by us passing upon a similar state of facts.

Upon principle, however, we are of the opinion that the furlough
does not disclose an intention on the part of the Governor to suspend
the execution of the sentence for the period of the furlough so as to
require that the convict serve such time in the penitentiary in addi-
tion to what would otherwise be the end of his prison term, but on
the other hand that the instrument is to be construed as a gift of that
much time to the convict, or that it was intended that he should be
permitted to serve that much of his sentence on furlough outside the
confines of the penitentiary. The one would be to shorten his prison
term, the other to ameliorate the nature of the punishment. The
question as to which was intended as between these two would be more
academic than real so far as your inquiry is concerned. The Gov-
ernor could grant either under his constitutional authority, and in
either event the convict gets the benefit of the time of the furlough.
As between the two, however, the furlough should probably be treated
as allowing the convict limited freedom while still serving his term.

It being a question of intention, the writer suggests that these fur-
loughs or paroles could be drawn so as to make clear just what is
intended.

Yours very truly,
L. C. Surtox,
Assistant Attorney General.
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Op. No. 2299, Bk. 55, P. 226.

ConNsTITUTIONAL LAW—ParpoN PoWER—DISBARMENT PROCEEDINGS.

1. The Governor has no power or authority to grant pardons except in
criminal cases.

2. A disbarment proceeding under the Revised Civil Statutes as they existed
in 1904 was not and is not a criminal case within the meaning of the Constitu-
tion granting the pardon power, and hence the Governor has no power or
authority to grant a pardon to the defendant in such a case.

3. Cause No. 4944, The State of Texas vs. J. B. Newsome, in the District
Court of Gonzales County, which was a disbarment proceeding, held not to be 2
criminal case and, therefore, that a pardon cannot be issued by the Governor to
the defendant.

AvustiN, Texas, February 26, 1921.

Hon. Pat M. Neff, (lovernor of the State of Texas, Capitol.

Dear Sir: We acknowledge receipt of your verbal request for an
opinion as to whether you, as Governor, have power and authority to
issue a pardon in favor of an attorney who has been disbarred by pro-
ceedings in the district court.

The case you submit is styled “The State of Texas vs. J. B. New-
some, No. 4944, in the District Court of Gonzales County, Texas.”

In the above mentioned case, upon the 25th day of January, 1904,
judgment was entered reciting that the above case came on to be
heard and “came the State of Texas by its attorney, Wm. Atkinson,
and announced ready for trial, and comes also the defendant, J. B.
Newsome, and announced ready for trial, when a jury of twelve good
and lawful men, etc. * * * and said jury, after having heard
the complaint and the answer of defendant, read the evidence adduced
and argument of counsel and reccived the law in charge by the court,
retired to consider of this verdict and returned into court the follow-
ing verdict, towit:

“We, the jury, find the defendant guilty as charged in the complaint.
J. B. Jones, foreman.

“Wherefore, it is ordered, adjudged and decreed by the court that
the defendant, J. B. Newsome, has been found by the jury to be
guilty of fraudulent and dishonorable conduct and malpractice as
found by the jury in their verdict.

“Wherefore, it is further ordered, adjudged and decreed by the
court that the license of the defendant, J. B. Newsome, as an attorney
at law in the State of Texas be and the same is hereby revoked and
he is hereby disbarred from hereafter appearing as an attorney at law
in any court of the State of Texas.

“It is further ordered, adjudged and decreed that all costs herein
be charged against the defendant for which let execution issue.”

The case seems to have been tried upon a pleading signed by three
practicing attorneys in Gonzales County, which pleading is indorsed:
“Sworn Complaint of Fraudulent and Dishonorable Conduct.” And
upon an answer filed by the defendant in the following language:

“Now comes J. B. Newsome in the above numbered cause and for
answer says that all the allegations in plaintiff’s petition are untrue
and pleads not guilty and requires of plaintiff strict proof of all the
allegations charged in the plaintiff’s petition.” This latter document
is indorsed: “Original Answer.”
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The statute under which this action was brought was evidently Ar-
ticles 264 et seq. of the Revised Civil Statutes of Texas of 1895.

Article 264 provides, in substance, that if any district court ob-
-serves any fraudulent or dishonorable conduct or malpractice by any
attorney at law, or if complaint be made to the district court of such
conduct or malpractice by a judge of any court, a practicing attorney,
a county commissioner or justice of the peace, such court shall order
the attorney to he cited to show cause why his license shall not be
suspended or revoked.

Article 265 requires such complaint to be made in writing and sub-
scribed and sworn to by the prosecutor and filed with the clerk of
the court.

Article 266 provides that the citation shall be issued in the name
of the State and in like manner and form as in other cases and the
same shall be served upon the defendant at least five days before the
trial day.

Article 267 provides that the defendant may appear and deny the
charge and that the trial shall be in the name of the State against the
defendant, and the State shall be represented by the county or dis-
trict attorney, and that a jury of twelve men shall be impaneled unless
waived by the defendant and the cause shall be tried in like manner
as in other cases.

Article 268 provides that if the attorney be found guilty or if he
fail to appear and deny the charge after being cited as aforesaid, the
court, by proper order, may suspend his license for a time or revoke
it entirely and may also give proper judgment for costs.

DisparMENT ProceeEpings Nor a Criminan Cask.

Unless the proceeding under consideration is a criminal case, the
Governor is without power or authority to issue a pardon to the per-
son disbarred. The Governor has the power of pardon only by rea-
son of the grant of such power in the State Constitution. All the
powers delegated to him by or in accordance with that instrument he
is entitled to exercise and no others. The Constitution is a limita-
tion upon the powers of the legislative department of the government,
but it is to be regarded as a grant of powers to the other departments.
The executive, therefore, can exercise no authority or power except
such as is clearly granted by the Constitution. Cooley’s Constitutional
Limitations, p. 160, note 1.

The grant of power relative to pardons by our State Constitution
is to be found in Section 11 of Article 4 in the following language:

“In all criminal cases, except treason and impeachment, he shall have power
after conviction, to grant reprieves, commutations of punishment and pardons;
and under such rules as the Legislature may preseribe, he shall have power to
remit fines and forfeitures. With the advice and consent of the Senate, he may
grant pardons in cases of treason, and to this end he may respite a sentence
therefor, until the close of the succeeding session of the Legislature; provided,
that in all cases of remissions of fines and forfeitures, or grants of reprieve,

commutation of punishment or pardon, he shall file in the office of the Secretary
of State his reasons therefor.”

It will be seen that it is only in criminal cases that the Governor
has power and authority to issue pardons. Jetter vs. State, 86 Texas,
559, 26 S. W. 49.



178 REPORT OF ATTORNEY (GENERAL.

We are of the opinion that the disbarment proceeding in the case
submitted by you was not and is not a criminal case within the mean-
ing of our Constitution conferring upon the Governor the pardon
power. The proceeding is authorized and provided for, and was at
the time this case was tried, in the Revised Civil Statutes of this State
and was not and is not mentioned or provided for in our Penal Code
or Code of Criminal Procedure. The prosecution is substantially by
petition and answer as in civil cases. It is not by indictment or in-
formation. It is true that the defendant may plead not guilty but
the same might be sdid in cases in trespass to try title.

It may be admitted that a proceeding of this kind has some fea-
tures resembling a criminal case, but that is not sufficient. It must
be a criminal case hefore the Gtovernor can grant a pardon.

The office of an attorney at law is similar to that of a public officer.
He is in a sense an officer of the court in which he practices.

The right to practice law is a privilege or franchise granted and
regulated by law. 4 Texas Cr. App., 312; 2 R. C. L., 940; 16 Wall,,
130; 154 U. 8., 116.

If it could be said that the Governor could grant a pardon in favor
of a person disbarred under proceedings of this kind, it could with
equal force be said that he could grant a pardon to a person removed
from any office within this State for misconduct, since the position of
a public officer and that of a licensed attorney at law in this State
are analogous.

There are authorities upon both sides of the question as to whether
a disharment proceeding is a criminal case or mnot, but we believe
those decisions holding that such a proceeding is mot a criminal case
are controlling and are consistent with reason and legal principles.

State vs. Tunstall, 51 Texas, 81, decided by our State Supreme
Court in 1879, holds a proceeding to dishar an attorney for fraudu-
lent or dishonorable conduct not to be a civil case within the meaning
of the Constitution of 1876 conferring upon the Supreme Court ap-
pellate jurisdiction in civil suits of which the district courts have
original or appellate jurisdiction, and the court in its opinion stated
that,

“# % % jt certainly is mot a civil one, but is unquestionably a criminal
or quasi-criminal one, of which we have no jurisdiction.”

This case was not followed by the Supreme Court later, however, in
a similar case which was decided in the year 1894, and which will
now be discussed.

In the case of Scott vs. State, 86 Texas, 321, 24 S. W., 789, the
Supreme Court of Texas expressly held that a disbarment proceeding
under our statute is not a criminal case, being a civil case, and that
the Court of Civil Appeals had jurisdiction over such a case upon its
merits. The proceeding in that case was originally instituted in the
District Court of Bosque County in the name of the State against an
attorney, Scott, to revoke his license to practice law and to strike his
name from the roll of attorneys. There was judgment against him
from which he sued out a writ of error to the Court of Civil Appeals
for the Second District. Upon motion of the Attorney General, the
cause was there dismissed and the correctness of the court’s ruling in
dismissing the case was taken to the Supreme Court. The Supreme
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Court held that the Court of Civil Appeals erred in dismissing the-
case on the ground that it was a criminal one, and held that it was
not a criminal case and remanded the case to the Court of Civil Ap-
peals for hearing and determination upon its merits. The Supreme
Court said that

“A criminal ease is defined to be an action, suit or cause instituted to secure
conviction and punishment for crime.”

The court reviews the authorities upon the question and points out
that the Revised Penal Code and Code of Criminal Procedure ex-
pressly declare it to be the purpose of the Legislature in the one to
define every offense against the laws of the State and in the other to
make rules of procedure in respect to punishment for offenses in this
State and that these codes do not define the acts for which an attorney
may be disbarred nor do they define the procedure; that the regula-
tions in regard to disharment proceedings are embodied in the Revised
Civil Statutes. In the course of its opinion the court said:

“It invariably follows that the present proceeding is not in its nature a
criminal case.”

The court intimates that the case might be distinguished from the
Tunstall case in that the latter was

“Based upon the language of the old statute, which was repealed by the
Revised Statutes now in' force.”

Be that as it may, it remains that the latest expression of our Supreme
Court is to the effect that a disbarment proceeding of this kind is a
civil case and not a criminal one. It might be added that the statutes
in 1904 were the same as to proceedings of this nature as they were
in 1894 when the Supreme Court decided the Scott case.

The Scott case, before mentioned, was in obedience to the decree
of the Supreme Court remanded to the Court of Civil Appeals, and
while the Court of Civil Appeals was of the opinion that the Supreme
Court was in error in holding that the disbarment proceeding was
not a criminal case, it recognized that the decision of the Supreme
Court controlled and proceeded to decide the case upon its merits.
In deciding the case upon its merits the Court of Civil Appeals held
that where a statute authorizes disharment of an attorney “convicted
of a felony,” there existed no ground for disbarment after the attorney
had been pardoned after conviction of the felony; that the pardon of
the felony removed the ground and the attorney could no longer be
said to be “convicted of a felony.”” Such a case is not our case here,
since in the instant case there is no reliance upon a former conviction
of a felony. The Court of Civil Appeals in the Scott case did not
hold a pardon could be granted in a disbarment proceeding, but only
that the pardon theretofore granted wiped out the ground relied upon,
and in taking jurisdiction had to treat the case as a civil one. Scott
vs. State, 26 S. W, 337. . ’

The courts hold that the Governor has no power to grant pardons
in cases of punishment for contempt of court. Taylor vs. Goodrich,
40 8. W., 515; Casey vs. State, 25 Texas, 381; Ex parte Novitt, 117
Fed., 457.

Upon the proposition that a disbarment proceeding is not a crim-
inal case, see also Ex parte Wall, 107 T. S., 265.
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And further indicating that cases of this kind are not to be con-
sidered criminal cases, attention is called to the fact that the statute
does not require the complaint to begin with the language “in the
name and by the authority of the State of Texas” or to close with the
language “against the peace and dignity of the State,” as is the prac-
tice in strictly criminal cases. As a matter of fact, in the case sub-
mitted by you, the complaint did not begin and end in this manner.

From the foregoing it will be seen that the courts will deny the
Governor the power to grant pardons except in the strictly eriminal
cases and we hold that a disbarment proceeding does not belong to
that category.

This Department is of the opinion that the disbarment proceeding
in cause No. 4944, in the District Court of Gonzales County, styled
The State of Texas vs. J. B. Newsome, submitted by you, was not
and is not a criminal case within the meaning of the provision of the
Constitution granting to the Governor the pardon power, and that,
therefore, you, as Governor, have no power or authority to grant a
pardon to the defendant in said case.

Yours very truly,
L. €. Svrrox,
Assistant Attorney General.

Op. No. 2398, Bk. 56, P. 37.

CoNSTITUTIONAL LAW—PARDONING PoWER—REMISSION OF
FORFEITURES.

Forfeiture on bail bond may be remitted by the Governor as soon as the
forfeiture takes place as provided in Article 489, Code of Criminal Procedure
of 1911, and the forfeiture takes place upon entry of judgment nisi as pre-
scribed in said article of the Code. The making of this judgment final is not
a necessary prerequisile to the exercise by the Governor of the power to remit
the forfeiture.

Constitution, Art. 4, Sec. 11; Arts. 488 to 504, incl, C. C. P., 1911; Arts.
10512, C. C. P, 1911

Avustin, TExas, November 3, 1921.

Hon. Pat M. Neff, Governor, Capitol.

DEar Sir: You request an opinion as to whether it is within your
power as Governor of the State of Texas to remit forfeitures of bail
bonds before final judgment of forfeiture but after judgment nisi.

The Constitution of Texas delegates to the Governor the power of
granting pardons, remitting forfeitures, etc., in Artlcle 4, Section 11,
in the following terms:

“In all criminal cases. except treason and impeachment, he shall have power,
after conviction, to grant reprieves, commutations of punishment, and pardons;
and, under such rules as the Legislature may prescribe, he shall have power tc
remit fines and forfeitures. With the advice and consent of the Senate, he may
grant pardons in cases of treason; and to this end he may respite a sentence
therefor, until the close of the succeeding session of the Legislature; provideds
that in' all cases of remissions of fines and forfeitures, or grants of reprieve,
commutation of punishment or pardon, he shall file in the office of the Secretary
of State his reasons therefor.”

The provisions of the statute law upon this subject are contained
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in Chapter 4, Title 12, C. C. P. of 1911. Articles 1051 and 1052
thereof read as follows:

“In all criminal actions, except treason and impeachment, the Governor shall
have power, after conviction, to remit fines, grant reprieves, commutations of
punishment and pardons.

“The Governor shall have power to remit forfeitures of recognizances and
bail bonds.”

It will thus be seen that the Governor has power to remit forfeittures
in criminal cases. Judicial proceedings as to forfeitures of bail bonds
are criminal cases. Hodges vs. State, 165 S. W., 607; General Bond-
ing & Casualty Co. vs. State, 165 S. W., 615.

It becomes necessary, then, to determine when the forfeiture takes
place; for when the forfeiture occurs the Governor has the power to
act, pursuant to the express terms of the Constitution and statutes.

The provisions of the Code of Criminal Procedure are clear upon
this point. Article 488 prescribes when a forfeiture shall be taken,
as follows:

“Whenever a defendant is bound by recogmizance or bail bond to appear at
any term of a court, and fails to appear on the day set apart for taking up the

criminal docket, or any subsequent day when his case comes up for trial, a
forfeiture of his recognizance or bail bond shall be taken.”

The manner of taking the forfeiture is set forth in Article 489,
towit:

“Recognizanices and bail bonds are forfeited in the following manner: The
name of the defendant shall be called distinctly at the door of the courthouse,
and, if the defendant does not appear within a reasonable iime after such call
is made, judgment shall be entered that the State of Texas recover of the defend-
ant the amount of money in which he is bound, and of his sureties, the amount
of money in which they are respectively bound, which judgment shall state that
the same will be made final, unless good cause be shown at the next term of the
court why the defendant did not appear.”

Article 490 provides for issuance of citation notifying the sureties
“that the recognizance or bond has been forfeited” and requiring them
to appear at the next term and show cause why the same should not
be made final.

Article 499 provides that the judgment declaring the forfeiture
shall not be set aside because of any defect of form.

Articles 503 and 504 provide for the remission and setting aside of
the forfeiture by the court before final judgment under certain cir-
cumstances.

The provisions of these statutes make it reasonably clear that the
forfeiture has taken place when the judgment nisi has been entered
according to law. The forfeiture remains a forfeiture until set aside
or remitted in the manmer prescribed by law. As was said by our
State Supreme Court, through Justice Wheeler, in Taylor vs. State, 21
Texas, 499, “the failure of the defendant to appear accordingly was a
forfeiture of the recognizance. The judgment nisi was but a declara-
tion of record of the forfeiture. It had no other effect than simply
to ascertain the fact.”

There is no requirement in the Constitution or statutes that final
judgment of the forfeiture is a condition precedent to the power of
the Governor to remit. The Governor, it is true, cannot grant re-
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prieves, commutations of punishment or pardons until after conviction,
but this is by virtue of express constitutional provision. Where the
Constitution confers the pardoning power without restriction as to the
time when it may be exercised, a pardon may be granted before as
well as after conviction. 24 A. & E. Ency. of Law, p. 571.

The expression “after conviction” in the Constitution evidently re-
lates to reprieves, commutations of punishment and pardons only. In
fact, it is a term scarcely applicable to the forfeiture of a bail bond,
since in such forfeitures there is no “conviction” as that word is gen-
erally understood in criminal jurisprudence.

Formerly, the Code of Criminal Procedure contained a provision to
the effect that the Governor should have “after convietion” power to
“remit fines and forfeitures of a pecuniary character.” State vs.
Dyches, 28 Texas, 535, 540. In the case cited the Supreme Court
overruled the contention that there was no power to remit a forfeiture
on a bail bond until after conviction of the accused in the criminal
action. The court held that, there having been a final judgment of
forfeiture against the sureties on the bond, the Governor had power
to remit the forfeiture. The court said it was unnecessary to decide
whether the Governor would have such power “before conviction,”
evidently meaning before final judgment.

Our present statute, however, does not, as we have seen, use the
expression “after conviction” in connection with the power of the
Governor to remit forfeitures of recognizances and bail bonds (see
Art. 1052, C. C. P. of 1911), and since the language of the Constitu-
tion as well as that of the statutes confers power to remit forfeifures
without any requirement that it be after final judgment only, we
reach the conclusion that the power of the Governor to remit arises
upon the forfeiture taking place, and that at and after the time judg-
ment nisi is entered according to law, the forfeiture has taken place
within the meaning of the Constitution and statutes conferring upon
the Governor the power to remit. It is unnecessary to decide whether
the power to remit exists before judgment nisi is entered.

The writer is unable to find any court decisions directly in point.
In Harbin vs. State, 43 N. W., 210, the Supreme Court of Towa held
that the Governor had authority to remit a forfeiture after final judg-
ment under a statute conferring upon the Governor power “to remit
fines and forfeitures upon such conditions * * * as he may think
proper,” and under the usual constitutional provision, it being con-
tended in the case that “after judgment, there is no forfeiture within
the meaning of the law, but a judgment over which the Governor has
no control or right of remission.” The court, in its opinion, stated
that,

“The power of the Governor to make such remission after the entry of the

breach of the conditions of the bond by the justice, and before judgment, is not
questioned in the case.”

The following excerpts from the court’s opinion may also be quoted
as showing the court’s idea of when the power of remission may be
exercised :

“The proceeding or judgment does not set aside the forfeiture, but confirms

or establishes between the parties the fact of its existence. and is. in effect, an
order or direction of the court for its payment; and, if not paid, the law affords
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a means of enforcement. Whether paid before or after judgment, it is the
payment of a forfeiture.

“The law contemplates facts and circumstances under which the payment
should not be required, even where it could be legally enforced, and we think
it the spirit of the law that this large discretion with which the Governor is
invested extends to the time of payment of the forfeiture, whether after judg-
ment or before.”

It is the opinion of this Department that the Governor has power
to remit forfeitures of bail honds after lawful entry of judgment nisi,
and that he may remit such forfeitures hefore final judgment.

Yours very truly,
L. C. Surronw,
Assistant Attorney General. .

Op. No. 2397, Bk. 56, P. 43.

CoNsTITUTIONAL Law—Ex Post Facro Law—Deaxn Law—Sus-
PENDED SENTENCE Liaw.

The provision of the statute amending the Dean Law denying to offenders over
twenty-five years of age the benefit of the Suspended Sentence Law has no appli-
cation to offenders as to acts committed prior to the taking effect of the amend-
ment.

To hold otherwise, would be to convict the Legislature of passing an ex post
facto law in violation of the State, as well as the Federal Constitution.

Avustiy, TExas, November 15, 1921.

Hon. C. 0. .James, District Attorney, Eighth Judiciol District, Sulphur
Springs, Texas.

Drar Sir: T have yours of the 5th instant addressed to the At-
torney General, reading as follows:

“Judge Hall and myself are not quite agreed about the status of our new
liquor law which goes into effect the 14th of November. The question which I
would have you answer is this: The amended Dean Law denies a suspended
sentence to a defendant 25 years of age or over. Will this be the law as to
violations of the Dean Law commiited hefore the 14th and still pending for

trial? I would thank you to write me at Greenville, Texas, care of J. G.
Burt, District Clerk, this week, as I will be there.”

The Dean Law was amended by the Thirty-seventh Legislature at
its First Called Session, Chapter 61, page 233, General Laws of said
session, so as to contain the following provision:

“Section 2d. No person over twenty-five years of age comvicted of any of
the provisions of this act shall have the benefit of the Suspended Sentence Law.”

This act is effective on and after November 15, 1921. Prior to its
enactment any person convicted under the Dean Prohibition Statute,
who had never before been convicted of a felony in this State or any
other State, was entitled to the privilege of having submitted to the
_jury the que%hon as to whether his sentence should be suspended. The
Suspended Sentence Law is included in Vernon’s Complete Texas
Statutes of 1920, as Articles 865b to 865h, inclusive, of the Code of
Criminal Procedure, reading as follows:

Art. 865b. Suspended sentence.—When there is a conviction of any felony in
any district court of this State, except murder, perjury, burglary of a private
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residence, robbery, arson, incest, bigamy and abortion, the court shall suspend
sentence upon application made thereof in writing by the defendant, which shall
be sworn to and filed before the trial begins, when the punishment assessed by
the jury shall not exceed five years confinement in the penitentiary,; and in all
cases where defendant is charged with felonies other than those named in Sec-
tion 1 hereof (this article), when the defendant has no counsel, it shall be the
duty of the court to inform the defendant of his right to make such application.
and the court shall appoint counsel to prepare and present same if desired by
defendant; provided, that in no case shall sentence be suspended except when
the proof shall show and the jury shall find in their verdict that the defendant
has never before been convicted of a felony in this State or any other State.
This act is not to be construed as preventing the jury from passing on the
guilt or innocence of the defendant, but he may enter his plea of not guilty at
the same time with said affidavit. (Acts 1911, p. 67, superseded; Acts 1913.
p- 8, Sec. 1.) .

As to the constitutionality of this article see Smodgrass vs. State, 150 S. W.,
162, 178; Baker vs. State, 158 S. W., 998; King vs. State, 162 S. W., 890; Cook
vs. State, 165 S. W. 573.

Art. 865c. Testimony as to defendant’s reputation and criminal history.—
The court shall permit testimony and submit the question as to the general
reputation of defendant to enable the jury to determine whether to recommend
the suspension of sentence, and as to whether the defendant has ever before
been convicted of a felony; such testimony shall be heard and such question
submitted only upon the request in writing by the defendant; provided, that in
all cases sentence shall be suspended if the jury recommends it in their verdiet.
Provided further, that in such cases, neither the verdict of conviction nor the
judgment entered thereon shall become final, except under the conditions and
in the manner and at the time provided for by Section 4 of this act (Art. 865¢).
(Id., Sec. 2.)

Art. 865d. Form of judgment; ‘“good behavior” defined.—When sentence is
suspended the judgment of the court on that subject shall be that sentence of
the judgment of conviction shall be suspended during the good behavior of the
defendant. By the term “good behavior” is meant that the defendant shall not
be convicted of any felony during the time of such suspension. (Id., Sec. 3.)

Art. 865e. Conviction of other felony; pronouncement of sentence.—Upon the
final conviction of the defendant of any other felony, pending the suspension of
sentence, the court granting such suspension shall cause a capias to issue for
the arrest of the defendant, if he is not then in the custody of such court, and
upon the execution of a capias, and during the term of the court shall pronounce
sentence upon the original judgment of conviction, and shall cumulate the pun-
ishment of the first with the punishment of any subsequent conviction or con-
victions, and in such cases no new trial shall be granted in the first conviction.
(Id., Sec. 4.)

Art. 865f. Expiration of suspension period; disposition of cause; effect of
judgment of conviction.—In any case of suspended sentence, as provided herein,
upon the expiration of the time assessed as punishment by the jury, the
defendant may make his written and sworn application for a new trial and dis-
missal of such case, stating therein that since such former trial and conviction,
he has not been convicted of any felony, and that there 15 not now pending
against him any felony charge, which application shall be heard by the court
during the first term after the same is filed, and, if it shall appear to the court,
upon the hearing of such application, that the defendant has not been convicted
of any other felony and that there is not then pending against him any other
charge of felony, the court shall enter an order reciting the fact, and shall grant
the defendant a new trial and shall then dismiss said cause; provided further,
that if the defendant is prevented from physical disability or other good cause
from applying to the court to have the judgment of conviction set aside at the
time provided for, he may make such application at the first term when such
physical disability or other good cause no longer exists. After the setting aside
and dismissal of any judgment of conviction as herein provided for, the fact of
such conviction shall not be shown or inquired into for any purpose, except in
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cases where the defendant has been again indicted for a felony and invokes the
benefit of this act. (Id., Sec. 5).

Art. 865g. Pendency of other charge; extension of suspension period.—If at
the expiration of the time assessed by the jury as punishment, there be pending
against the defendant any other charge of felony, the court, shall, upon applica-
tion of the defendant (which shall be in writing, and shall state under his
oath that he is not guilty of such charge), further suspend the sentence to
await the final disposition of such other prosecution. (Id., Sec. 6.)

Art. 865h. Release on recognizance—When sentence is suspended the defend-
ant shall be released upon his recognizance in such sum as may be fixed by the
court during such suspension. (Id., Sec. 7.)

It will be seen that by virtue of the Suspended Sentence Law any
person convicted under the Dean Prohibition Statute prior to its
amendment as above indicated had the privilege of having the ques-
tion as to whether his sentence should be suspended submitted to the
jury, and that it was entirely possible, by reason of the Suspended
Sentence Law, as it then existed, for the convict to escape any actual
confinement in the penitentiary.

The Dean Law amendment before mentioned, takes away this privi-
lege as to persons “over twenty-five years of age convicted under any
of the provisions of this act,” meaning the Dean Law.

The question is whether this améndment has the effect of depriv-
ing any person over twenty-five years of age of the benefit of the
Suspended Sentence Law, who violated the Dean Law before the amend-
ment went into effect.

The Federal (Section 10, Article 1), as well as the State (Section
16, Article 1) Constitution inhibits the Legislature from passing any
ex post facto law. It will not be presumed, unless such a presump-
tion is unavoidable, that the Legislature intended to enact a statute in
violation of the Constitution. Would the act be unconstitutional if
its purpose and intent was to deprive offenders under the old law of
the benefit of the Suspended Sentence Law? Would it, in that event,
be an ex post facto law and was such its purpose and intent?

We are inclined to the opinion "that the amendment does not de-
prive offenders under the original act of the benefit of the Suspended
Sentence Law, and that such offenders should be tried as the law
existed at the time ,of the commission of the offense, in so far as the
Suspended Sentence Law is concerned.

Article 15 of the Penal Code of 1911 furnishes a rule of construec-
tion as to statutes altering the penalty attached to a crime under a
prior law. This article is in the following language:

“Art. 15. (15) Effect of modification by subsequent law.—When the pen-
alty for an offense is preseribed by one law, and altered by a subsequent law,
the penalty of such second law shall not be inflicted for a breach of the law
committed before the second shall have taken effect. In every such case the
offender shall be tried under the law in force when the offense was committed,
and if convicted, punished under that law; except that when by the provisions
of the second law the punishment of the offense is ameliorated, the defendant
shall be punished under such last enactment, unless he elect to receive the
penalty presceribed by the law in' force when the offense was committed. (O.
C., 14.)

“See post, Art. 19; Sandeloski vs, State, 143 S, W., 151; Hill vs. State, 161
S. W., 118; Ybarra vs. State, 164 S. W., 10; Robbins vs. State, 166 S. W., 528;
Herrera vs. State, 170 S. W., 719; Gibbs vs. State, 180 8. W., 612.”

The evident purpose of this and related articles of the code is to

<
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furnish rules of construction in cases changing in certain respects the
criminal statutes, in view of the constitutional inhibition against the
passage of ex post facto laws. The rules laid down as far as they
go are in substantial compliance with the common law definition of
ex post facto laws.

The Legislature, in enacting the amendment to the Dean Law de-
priving certain offenders of the henefit of the Suspended Sentence Law,
had in view the above quoted statute, as well as the provisions of the
Constitution relative to ex post facto laws. The statute provides that
offenders shall be tried under the law in force when the offense was
committed except when by the provisions of the second law, the pun-
ishment of the offense is ameliorated, and in the latter event the de-
fendant is to be punished under the last enactment, unless he elects
to receive the penalty prescribed by the law in force when the offense
was committed. .

Now it might be argued that, strictly speaking, the amendment to
the Dean Law does not alter “the penalty,” but it is very closely con-
nected with the penalty. A defendant having the benefit of the Sus-
pended Sentence Law may escape entirely any actual confinement in
the penitentiary, and in that way the new law has the effect of en-
hancing the legal consequences of ‘the criminal acts, and, therefore, in
a sense, increases the penalty. To say the least, the provisions of
the new law do not ameliorate the punishment, and it is only when
the punishment is ameliorated that the offender may be tried under
the new law, and not even then if he elects to be tried under the
old law.

But, whether the statute furnishes a rule or not, it will be sup-
plied” by the Constitution itself. The Constitution, as hereinbefore
stated, inhibits the passage of any ex post facto law. It will not be
hght]y presumed, therefore, that the Legislature intended to pass
such a law.

That the amendment to the Dean Law would he an ex post facto
law if construed to deprive offenders of the henefits of the Suspended
Sentence Law as to acts committed before the law went into effect, is
not in our opinion, susceptible of reasonable doubt. A definition of
ex post facto law often quoted is that of Mr. Justice- Chase in Calden
vs. Bull, 3 Dal, 386, 390, 391, which is in the following language:

“(1) ZEvery law that makes an act done before the passing of the law and
which was innocent when done criminal, and punishes such action. (2) Every
law that aggravates a crime or makes it greater than it was when committed.
(3) Every law that changes the punishment and inflicts a greater punishment
than the law annexed to the crime when committed. (4) Every law that
alters the legal rules of evidence and receives less or different testlmony when
the law required at the time of the commission of the offense. in order to con-
vict the offender. All these and similar laws are manifestly unjust and op-
pressive. * * * But I do not consider any law ex post facto within the
prohibition that mollifies the rigor of the criminal law; but only those that
create or aggravate the crime. or mcrease the pumshment or change the rules

of evidence for the purpose of conv 1ct10n
Mallory vs. State of S. C., 237 U. 8,

In the case just cited the case of Mallett vs. N. C, 181 U. 8., 589,
597, is cited and quoted from, in which Mr. Justice Shiras speakmg

for the Supreme Court of the United States, after reviewing former
opinions applied the established principles and concluded that the
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legislation under consideration was not ex post facto, since it “did
not make that a criminal act which was innocent when done; did not
aggravate an offense or change the punishment and make it greater
than when it was committed; did not alter the rules of evidence and
require less or different evidence than the law required at the time of
the commission of the offense, and did not deprive the accused of any
substantial right or immunity possessed by them at the time of the
commission of the offense charged.”

Mr. Bishop, in his work on criminal law, 8th edition, Section 279,
says:

“Any statute is ex post facto which after a criminal act is done alters, not
simply in a manner formal, part of the procedure or evidence, but in a sub.
stantial right the situation of the doer relating thereto prejudicially to him.”

In Volume 5 of American Digest, 2nd Decennial Edition, Section
197, under constitutional law cases are cited from the States of Iowa,
Kansas, Louisiana, Massachusetts, Missouri, Nebraska, North Caro-
lina, Oklahoma and South Carolina in support of the following prop-
osition:

“An ex post facto law is one which makes that criminal which was not so
when the aect was performed, or which increases the punishwent, or, in relation
to the offense or its consequences alters the situation of 2 party to his dis
advantage.”

The cases cited under the quoted language seem to substantially
support the proposition stated.

The usual definition of ex post facto law has been approved by the
courts of this State. Holt vs. State, 2 Texas, 363; Dawson vs. State,
6 Texas, 347; Calloway vs. State, 7 Crim. App., 585; McInturf vs.
State, 20 Crim. App., 335.

It is the law, of course, that laws which affect the remedy merely
are not within the inhibition against ex post facto or retroactive laws,
unless the remedy be entirely taken away or be encumbered with con-
ditions which would render it impracticable. Harris’ Constitution, p.
140, and cases cited. )

It has been held that the provision of the Code of Criminal Pro-
cedure providing that objections to the qualifications of a grand juror
must be made by challenge while the grand jury is being impaneled
is not applicable to an indictment found prior to the passage of the
code. Martin vs. State, 28 Texas, 214 ; Reed vs. State, 1 Crim. App., 3.

Also, that all remedies are subjects of legislative control, subjects
in criminal prosecutions that they be equally speedy and efficacious,
and not more burdensome than those existing at the date of the com-
mission of the alleged offense. March vs. State, 44 Texas, 65.

It is our opinion that a law which would deprive the defendant of
the benefit of the Suspended Sentence Law as to acts committed at
a fime when the law afforded him such benefit, would be within the
reason of the rule against ex post facto laws, and hence within the
rule itself. The right to have submitted to the jury the question as
to suspension of sentence iz a substantial right affecting, as it does,
the very liberty of the defendant. A law which would take away
this right would render the criminal law more rigorous, would ag-
gravate the crime, if not directly increase the penalty. At all events,
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it would with reference to the offense committed and its consequences,
materially alter the situation of the defendant to his detriment.

It is our opinion that the legislative intent was that the provision
of the new law depriving offenders over twenty-five years of age of
the benefit of the Suspended Sentence Law should apply to those who
committed offenses after the taking effect of the new law, and not
to those who committed offenses prior thereto.

Answering your inquiry, therefore, beg to advise that in the opinion
of this Department, the provision of the new law as to suspended
sentences does not apply to offenders as to acts committed prior to its
taking effect.

Yours very truly,
) L. C. Surron,
Assistant Attorney General.

Op. No. 2366, Bk. 56, P. 152.

CONSTITUTIONAL LAW—APPORTIONMENT—SENATORIAL DISTRICTS.

Although the Constitution declares that the Legislature shall apportion the
State into senatorial and representative districts at its first session after the
publication of each United States decennial census, this is a continuing duty
and if not performed at the first session it would still be the constitutional duty
of the Legislature to perform it at a subsequent session, and hence it has power
and authority to do this at this time.

After the Legislature reapportions the State into senatorial districts, as pro-
vided by the Conmstitution, it would be powerless to prevent the election of a
new Senate according to such reapportionment, as the Constitution contemplates
that a new Senate shall be elected according to the new apportionment.

However, the new apportionment is not made until the act becomes effective;
and since there is no inhibition in the Constitution against the Legislature
making a statute effective in future and no power to compel it to enact a law
immediately or make it effective immediately, it cannot be said that an appor-
tionment passed now effective in 1924 would be invalid.

AvustiN, TExas, July 18, 1921.
Hon. H. B. Hill, Member of the House, Austin, Texas.

Drar Sir: We have your request for an opinion upon the power
of the Thirty-seventh Legislature at its First Called Session conven-
ing today to reapportion the State into senatorial districts pursuant
to Section 28 of Article 3 of the State Constitution, but postponing
the election of a Senate under such reapportionment until the gen-
eral election in November, 1924, or some similar plan.

In reply, you are respectfully advised that in the opinion of this
Department—

1. Although the Constitution declares that the Legislature shall
apportion the State into senatorial and representative districts at its
first session after the publication of each United States decennial cen-
sus, this is a continuing duty and if not performed at the first session
it would still be the conmstitutional duty of the Legislature to perform
it at a subsequent session, and hence it has power and authority to do
this at this time.

2. After the Legislature reapportions the State into senatorial dis-
tricts, as provided by the Constitution, it would be powerless to pre-
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vent the election of a new Senate according to such reapportionment,
as the Constitution contemplates that a new Senate shall be elected
according to the new apportionment.

3. However, the new apportionment is not made until the act be-
comes effective; and since there is no inhibition in the Constitution
against the Legislature making a statute effective in future and no
power to compel it to enact a law immediately or make it effective
immediately, it cannot be said that an apportionment passed now,
effective in 1924, would be invalid.

We shall now proceed to state our reasons for arriving at the con-
clusion above announced.

L

The State Constitution (Section 28 of Article 8) provides as follows:

“The Legislature shall, at its first session after the publication of each United
States decennial census, apportion the State into senatorial and representative
distriets, agreeably to the provisions of Sections 25 and 26 of this article; and
until the next decennial census, when the first apportionment shall be made by
the Legislature, the State shall be and it is hereby divided into senatorial and
representative districts as provided by an ordinance .of the convention on' that
subject.”

Sections 25 and 26, referred to in the sections just quoted, read as
follows:

“Sec. 25. The State shall be divided into senatorial districts of contiguous
territory according to the number of qualified electors, as nearly as may be,
and each district shall be entitled to elect one senator; and no single county
shall be entitled to more than one senator.

“Sec. 26. The members of the House of Representatives shall be apportioned
among the several counties, according to the number of population in each, as
nearly as may be, on a ratio obtained by dividing the population of the State,
as ascertained by the most recent United States census, by the number of
members of which the House is composed; provided, that whenever a single
county has sufficient population to be entitled to a representative, such county
shall be formed into a separate representative district; and when' two or more
counties are required to make up the ratio of representation, such counties
°shall be contiguous to each other; and when any one county has more than
sufficient population to be entitled to one or more representatives, such repre-
sentative or representatives shall be apportioned to such county, and for any
surplus of population it may be joined in a representative district with any
other contiguous county or counties.”

It will be seen that in form the provision of the Constitution direct-
ing that the apportionment shall be made at the first session after
the publication of each United States decennial census is mandatory.
That it is in fact mandatory has been stated by good authority; but
there is neither penalty prescribed for non-performance of the duty
imposed nor way provided to enforce performance. Upon a failure,
therefore, of the Legislature to reapportion the State at the first ses-
sion it is not relieved of the -duty to pass an apportionment act there-
after, and an act subsequently passed will not be invalid.

Upon the question of the duty of the Legislature to obey constitu-
tional mandate, 12 Corpus Juris, page 7R1, summarizes the authori-
ties as follows:

“The Legislature is i duty bound to perform all duties imposed upon it by
the Constitution, but if it fails to do so and neglects or refuses to pass legisla-
tion as required by a mandatory constitutional provision, there is no remedy.”
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In the case of In Re State Censns, 6 S. D., 540, 62 N. W., 129,
it was held that, in the event a mandatory constitutional provision re-
quiring the enactment of a law for the enumeration of the State census
in the year 1895 and at the first session after each United States
census, for the apportionment of senators and representatives, should
not be obeyed and a law should not be passed providing for an enu-
meration in the year 1895, there would be no remedy since the enact-
ment of laws is wholly within the discretion of the Legislature.

The court in that case pointed out that there are three classes of
provisions in the Constitution, viz: (1) those negative and prohib-
itory in their nature, which are self-executing; (2) those which re-
quire certain proceedings to be had in order to render valid the enact-
ment of law for the accomplishment of the purposes of the Legis-
lature; (3) those requiring the Legislature to enact certain laws but
prescribing no penalty for a failure to perform the duty. The court
in its written opinion said:

“The section under consideration comes within the latter class. The pro-
visions of this section are in their nature mandatory to the Legislature to
enact the specified legislation. But under our system of government there is
no power to compel the legislative department to enact laws. Constitutions
may restrict legislative powers, and declare what laws shall not be valid; but,
from the very nature of legislative power, its exercise in a particular case must
depend upon the volition of the Legislature. Responsibility to their constituents
and a sense of public duty are the only incentives that can prompt legislative
action under this class of constitutional provisions. It will, therefore, be
readily perceived that a categorical answer to the question propounded cannot
with safety be given. We may say, however, that, if the Legislatiire should fail
at this session to enact any law as required by the section of the Constitution
under consideration, the present apportionment law would undoubtedly remain
in force, and subsequent legislation would be valid.”

In the case of In Re Veto Power, 9 Colo., 642, 21 Pac., 477, the
Supreme Court of Colorado was called upon to decide whether an act
of the Legislature providing for an apportionment, pursuant to con-
stitutional mandate that such apportionment shall be made at the first
session after an enumeration of the inhabitants of the State, which,
had been vetoed by  the Governor, was a valid law. The court held
that it was, saying:

“Whether Section 45, Art. 5, of the Constitution, is mandatory or not, the
Legislature having treated it as mandatory, and passed a bill in compliance with
its provisions, it was, like any other bill, subject to the veto power lodged in the
executive. The bill having been vetoed by the Governor, and the legislative
assembly having failed to pass it notwithstanding the veto, the existing legisla-
tion upon the subject matter of the bill remains undisturbed and in force.”

An excellent statement of the law upon this point, based upon the
decisions of the courts, will be found at page 845 of 36 Cyc., reading
as follows:

“The State Constitutions generally provide for the apportionment of the State
into districts for the election of members of the Legislature, and require the
Legislature to provide for the enumeration of the inhabitants of the State at
stated intervals as a basis for the apportionment; and prescribe the time of
apportionment, usually providing that it shall be made at the first or next ses-
sion of the Legislature after an enumeration of the inhabitants of the State; and
such a provision prescribing the time of making an apportionment impliedly
prohibits an apportionment at any other time; and when a valid apportionment
has been made, no new apportionment can be made until the expiration of the



REPORT 0F ATTORNEY GENERAL. 191

preseribed period. The Legislature cannot be compelled to make such enumera-
tion, and, when it fails at the proper time to do so, this duty falls on each
succeeding Legislature until performed; but during the interval between the
return of an enumeration and the making of a new apportionment the former
apportionment remains in force; and so also when the time for a reapportion-
ment arrives, the old apportionment remains in force until the new act takes
effect, or until a valid new apportionment is made, in case if for any reason a
valid apportionment act ig not passed at the appointed time. Where representa-
tion is based upon the number of inhabitants exclusive of certain designated
classes, the enumeration should specify the numbers of the excepted classes.”

In a New York case cited under this text (People vs. Rice, 65 Hun.
(N. Y.), 236, 20 N. Y. Supp., 293 (affirmed in 135 N. Y., 473, 31
N. E, 921, 16 L. R. A., 836), we find this language:

“Because the duty has been omitted for one year we think it rests with.
accumulated force upon the next and each subsequent Legislature until it has
been performed. It is of a nature which requires performance and it is to the
interests of the whole people that it should be performed as directed, and if
not at that time, then at the ecarliest possible moment thercafter. We are of
opinion that the objection made has no color of validity.”

The following may also be quoted from City of Belton vs. Head,
137 S. W., 417:

“Our present Constitution required the first Legislature held thereunder to
pass laws on certain subjects, towit: Article 3, Section 43, providing for re-
vising, digesting, and publishing the laws; Section 46, Art. 3, for the enactment
of effective vagrant laws; Section 20, Art. 16, for the passage of local option
laws; Article 16, Section 36, for laws providing for the payment of past-due
indebtedness to public school teachers, etc. Certainly the failure on the part
of the First Legislature to pass laws upon the subjects enumerated would not
prevent subsequent Legislatures from carrying out the commands of the Con
stitution in these respects; but they would still have power to legislate upon
the subjects indicated.”

From these considerations we conclude that since the Legislature
did not apportion the State into senatorial districts at the Regular
Session of the Thirty-seventh Legislature it is still authorized and in
duty bound to do so at this time.

No question arises as to the authority of the Legislature to enact
such law at a special session without the question being submitted by
the Glovernor, because, as the' writer understands, the Governor has
submitted this question for consideration at the present special session.

II1.

Section 3 of Article 3 of the State Constitution declares that a new
Senate shall be chosen after every apportionment. This section reads
as follows:

“The senators shall be chosen by the qualified electors for the term of four
years; but a mew Senate shall be chosen after cvery apportionment, and the
senators elected after each apportionment shall be divided by lot into two
classes. The seats of the senators of the first class shall be vacated at the
expiration of the first two years, and those of the second class at the expiration
oitfm’l’r years, so that one-half of the senators shall be chosen biennially there-
after. :

This evidently means that at the next regular election, at which
State senators are elected after a reapportionment is made, an entirely
new Senate shall be elected under and according to the new apportion-
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ment. So that after the apportionment is made, the Legislature would
be without authority to defer until 1924 the election of a new Senate.
The Legislature has power to pass a reapportionment act, but the
Constitution itself directs that a new Senate shall be elected after the
apportionment is made, and this would inhibit the Legislature from
providing otherwise. We do not believe that the Constitution con-
templates that the Legislature shall providé for the election of a new
Senate immediately, hefore the next general election for State senators,
but it is clear to our minds that at the latter mentioned time an
entirely new Senate must be clected if the reapportionment shall have
been made at that time.

II1.

As stated, however, there is no inhibition in the Constitution against
the Legislature enacting a law and providing that it shall take effect
in the future and no method of compelling it to enact a law now or
make one effective immediately. Moreover, in the event the Legis-
lature should pass an act redistricting the State into senatorial dis-
tricts effective some time in 1924, it could not be said that the State
has been apportioned until the act takes effect. It follows that in
that event a new Senate would not be elected under the new appor-
tionment until after the taking effect of the act. The only provision
to be found in our State Constitution relative to the time of the
taking effect of legislative enactments is to be found in Article 3, Sec-
tion 39. This section provides that no law passed by the Legislature,
except the general apportion act, shall take effect or go into force
until ninety days after the adjournment of the session at which it was
enacted unless, in case of an emergency, which emergency must be
expressed in a preamble or in the body of the act, the Legislature shall
by a vote of two-thirds of all the members elected to each house other-
wise direct, said vote to be taken by yeas and nays and entered upon
the journal. .

It will be seen that the inhibition is against the taking effect of an
act sooner than ninety days after adjournment except in case of emer-
gency, ete., there being no inhibition against the postponing of the
taking effect of a statute longer than ninety days after adjournment.

An act of the Legislature speaks from the time it goes into oper-
ation rather than from the time of its passage. The rule is accurately
statéd upon the court decisions in 26 A. & E. Ency. of Law, p. 565,
as follows:

“A statute passed to take effect at a future day must be understood as

speaking from the time it goes into operation and not from the time of its
passage. Thus, the words ‘heretofore,’ ‘hereafter’ and the like, have reference

to the time the statute becomes effective as a law and not to the time of -

passage. Before that time no rights may be acquired under it and no one is
bound to regulate his conduct according to its terms; it is equivalent to a
legislative declaration that the statute shall have no effect until the designated
day.”

So that the situation is simply this: the purpose, intent and spirit
of the Constitution would not be complied with by passing an appor-
tionment act at this time with a proviso that it shall not take effect
until a certain time in 1924; but as there is no power to compel the
Legislature to enact a law at a particular time or to enact one at all,
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and there being no inhibition against the passage of laws to take effect
in the future, it cannot be said that an act reapportioning the State
into senatorial districts effective some time in 1924 would be invalid.
The apportionment now existing would continue to exist until a re-
apportionment is made, and as above shown, the new apportionment
is not made until the reapportionment act takes effect.
Yours very truly,
L. C. Sutron,
Assistant Attorney General.

Op. No. 2331, Bk. 55, P. 366.

CONSTITUTIONAL Liaw—LocAL AND SPECIAL Laws—FEES aND CoM-
PENSATION—COUNTY ATTORNEY.

A provision in an act reorganizing three judicial districts and creating a
fourth, fixing the fees and compensation of the county attorney of a particular
county in conflict with general law upon this subject, is void as an attempt to
regulate the affairs of a county contrary to the Constitution.

AvustiN, TExas, April 2, 1921.
Hon. A. A. Dawson, Coundy Attorney, Canton, Texas.

DEear Sir: I am in receipt of your two letters of February 15th
and March 24th. It appears that Chapter 70 of the General Laws of the
Regular Session of the Thirty-fifth Legislatnre, being an act reorgan-
izing the Seventh, Fourteenth and Fortieth Judicial Districts and cre-
ating the FEighty-sixth Judicial District, contains the following pro-
vision :

“And the county attorney of Van Zandt County shall represent the State in

criminal cases in said county, and receive the same fees and compensation as
is now provided by law for the county attorney of Kaufman County.”

If the county attorney of Van Zandt County should receive the same
fees as the county attorney of Kaufman County, he would not receive
fees and compensation as provided by general law, for the reason that
such fees and compensation are based upon population and, in certain
instances, upon the number of votes cast at the last presidential elec-
tion. You state as a fact that your fees in homicide cases, ordinary
felony cases and habeas corpus proceedings would be more in your
county under general law than those fees would be under general law
in Kaufman County.

If this provision is constitutional, it undoubtedly means that your fees
-and compensation will be governed by the population, etc., of Kaufman
‘County ; whereas, the general law provides that your fees and compensa-
tion shall be based upon the population, ete., 6f your county.

We think this provision in the statute is clearly invalid as an attempt
to regulate the affairs of a county by local law.

There is no doubt that act of this kind is a Jocal law. Liytle et al. vs.
Halff et al., 75 Texas, 128; 12 S. W., 610.

In the case cited, the Supreme Court of this State said:

“Every law ﬁxlng the territory which shall constitute a judicial district is

‘necessarily loeal in its character, but the power of the Legislature to do thlS
iis expressly recognized.”
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The Constitution, in Section 7 of Article 5, says that “the State shall
be divided into as many judicial districts as may now or hereafter be
provided by law, which may be increased or diminished by law.” The
power to “increase or diminish” includes the power to pass a local law
creating a judicial district or, as is often dome, of reorganizing several
judicial districts. An express authority carries with it implied authority
to do all things necessary to carry into effect the express authority, so
that the Legislature would have the power in a local law to enact all
necessary incidental provisions in the creation of a judicial district or
districts.

We do not believe, however, that under the present state of our laws
to fix and regulate the fees of the county attorney is necessarily incident
to the creation or reorganization of four judicial districts, and we are
]c;f the opinion therefore that this cannot be done in a local law of this

ind.

The regulation of the fees of a county attorney is the regulation of
the affairs of a county within the meaning of Section 56, of Article 3,
of the State Constitution, which inhibits the regulation of the affairs
of counties by local or special law. The fees and compensation of county
attorneys are fixed by general law, and to a large extent are paid by
counties. The amount of fees and compensation varies in different coun-
ties In the State, so that to provide that the fees and compensation
of the county attorney in a particular county shall be the same as those
in another particular county is to change the general law relative to
such fees and compensation, and we are of the opinion that this cannot
be done in a local law of this nature. To do this would be fo regulate
the affairs of a county.

As before stated, there is no doubt in the mind of the writer that an
act reorganizing three judicial districts and creating another is a local
or special law ; but if it should be argued that such a law is not local or
special in its nature, then we say that the statute under consideration is
at least local or special in so far as it attempts to fix the fees and com-
pensation of the county attorney of Van Zandt County different from
such fees and compensation under general law.

You are, therefore, advised that it is the opinion of this Department
that the provision of Chapter 70, General Laws, Regular Session of the
Thirty-fifth Legislature, fixing the fees and compensation of the county
attorney of Van Zandt County, is void, and that your fees and compen-
sation as county attorney are controlled by general law.

Yours very truly,
L. C. SurTon,
Assistant Attorney General.

Op. No. 2661, Bk. 54, P. 52.

TaE RELOCATING OF THE MEDICAL BraxNcm or THE UNIVERSITY
oF TEXAS.
The Legislature, Board of Regents of the State University or other govern-

mental agency are without authority to change or relocate the University of
Texas or any branch or department thereof, since the same has been fixed and
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located by a vote of the people as prescribed by the Constitution of this State,
and such relocation may be made only by vote of the people.

Avustiv, Texas, November 22, 1920.

Hon. Leonard Tillotson, Sealy, Texas.

DEar Sir: Your letter of the Sth instant addressed to the Attorney
General has been placed with me for attention. In your letter of the
above date, you submit the following question:

“Has the Legislature of the State of Texas a power to relocate the Medical

Department of the University of Texas heretofore and now located in the city
of Galveston ?”

After an extensive investigation of this matter, you are advised as
follows:

First: Section 10, Article 7, of the Constitution of the State of
Texas, provides that “the Legislature shall, as soon as practicable, estab-
lish, organize and provide for the maintenance, support and direction of
a University of first class, to be located by the vote of the people of this
State and styled the University of Texas, for the promotion of literature,
arts and sciences, including an Agricultural and Mechanical Depart-
ment.”

Second: We find that the Medical Department of the University of
Texas, pursuant to Article 7, Section 10, of the Constitution, was estab-
lished under appropriation made by the Legislature in the year 1886.
The Seventeenth Legislature, at its regular session, Chapter 75, estab-
lished the University of Texas and provided for the location of the Uni-
versity of Texas and Medical Department thereof, to be determined by a
vote of the people at an election to be held on the first Tuesday of Sep-
tember, 1881. The Governor was authorized and instructed to issue the
necessary proclamation ordering the election to be held on the date above
mentioned, and further providing the manner of nominating the names,
or that is to say the places, of different localities in this State.

On July 27, 1881, the Governor issued a proclamation calling for an
election on September 6, 1881, in which appeared the names or places
prepared to be voted upon, with special and particular reference for the
location of a Medical Department of the University of Texas. After
said election was held in the manner and on the date above mentioned,
the vote was canvassed on October 18th, and as a result of such canvass
it was shown that there was cast at such election for locating the Medical
Department of the University of Texas at Galveston, 29,734 votes; for
locating the Medical Depaitment of the University of Texas at Houston,
12,745 votes, with a scattering vote of 1307; and on October 19, 1881,
the Secretary of State and the Governor declared the result of the elec-
tion in favor of the establishment of the Medical Department of the
University of Texas at (alveston, Texas, and further, that the Main
University be located at Austin, Texas, that place having received the
< necessary votes as prescribed by statute.

Third: In providing for the establishment, organization, maintenance
and location of a University, as indicated in Article 7, Section 10, of
the Constitution, the convention was speaking of the University in the
ordinary interpretation of that word, being an institution organized for
the purpose of imparting instruction, promoting education in the higher
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branches of literature, science and art, ete., which may or may not con-
sist of colleges connected therewith, or may comprise an assemblage of
colleges established or located in any place for the purposes mentioned.

Fourth: The power to establish, organize and provide for the main-
tenance, support and erection of a university of a first class is vested
(Article 7, Section 10, of the Constitution) in the Legislature. That
includes a power to found, create, regulate and to form such an institu-
tion. However, the power to locate geographically the university as
such, or any of its units, departments or colleges thereof, was vested in
the people of the State by express provisions of the Constitution as here-
tofore indicated, and to be exercised by a vote cast at an election held at
a time and in the manner as was authorized by the Legislature.

Fifth: There is no agency or arm of the government vested with the
power of location of the University or any branches or departments
thereof, nor has the Board of Regents established by law any such power.
The Executive Department of the government is not vested with such
power, and the Legislature is deprived of that power, for the reason
that the Constitution expressly declares that the locating power shall be
in the people of this State, and their will to be exercised and indicated
by their votes at an election held for such purpose, and this constitu-
tional provision serves as a specific restriction upon the Legislature or
other governmental agencies from prescribing or providing for the loca-
tion of the University of Texas, or any of the branches thereof.

The language of the Constitution is plain, simple, unambiguous and
easily understood, and specifically and expressly preserves to the people
the right and power to determine such location, and “being of this
character, it is a provision authorizing the doing of the prescribed
things in the way defined and not otherwise.” When the Constitution
defines the circumstances under which a right may be exercised, it is a
specification and an implied prohibition against legislative interference
to add to the condition, and it is an accepted rule of construction that
where a power is expressly given by the Constitution and the manmer
in which it is to be exercised is prescribed, such mode or manner is ex-
clusive of all others. (105 Texas, 198, and other authorities.)

Sixth: The contention that the people having once voted and estab-
lished a Medical Branch of the University at Galveston, and that having
done so in the absence of any provision of the Constitution with refer-
ence to a change or relocation of the University or any branches or de-
partments thereof, exhausts the power of the people and deprives them
of the right to again vote and locate the institution or any of its branches
or departments, finds, in our opinion, but slight support. The people
are vested with a locating power to be exercised by and through a vote
expressed at an election, and such power, in our opinion, is a continuing
power, and may be used and exercised at the discretion of the people.
This is supposed by the absence of a prohibition in the Constitution
against relocation or change of any situs once selected. (2 N. E,, 544; 6
Wheat., 507.) The words “as soon as practicable,” found in Article 7,
Section 10, of the Constitution, do not, in our opinion, bring that pro-
vision of the Constitution into that class of constitutional provisions
which contemplate one specific time for an action, and restricts the per-
formance of such provisions to that time only.
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Since it is necessary for a vote of the people to locate an institution,
it then becomes a duty of the Legislature to provide for an election in
which such vote may be taken. The Legislature in paragraph 3, Section
42, of the Constitution, “shall pass such laws as may be necessary to
carry into effect the provisions of this Constitution.”” The Governor is
authorized by our election laws to issue proctamations in such a manner .
as to provide for the submission of such questions as the location of the
University or any of the branches thereof.

Further, it is difficult to reach a conclusion that the people of the
State, having once located an institution, hay thereby rendered itself in-
capable and helpless to relocate or change the institution whenever cir-
cumstances and exigencies create a nccessity for such change. These
and many other considerations are indicative that the power of locating
the University and any of its departments is a continuing power, which
the people may use in the manner prescribed by the Constitution.

The conclusion necsssarily reached is that the University or any of
its branches or departments cannot he changed or relocated by legis-
lative enactment, but if there does exist a power and authority to so re-
locate or change the location of such institution or any of its branches,
it is vested in the people of the State of Texas, to be exercised by a vote
of such people cast at an election legally and properly called for such
purpose, and you are therefore so advised.

) Yours very truly,
C. L. SToNE,
Agsistant Attorney General.

Op. No. 2274, Bk. 55, P. 57.

UNIvERSITY OF TEXAS—RELOCATION.

Construing Articles 3, 7 and 16, Sections 10, 48 and 38 of the Constitution
of Texas. Such constitutional provision' pertaining to the location, establish-
ment and maintenance of the University of Texas, and construing Chapter 75,
page 79, General Laws of Texas, Regular Session, Seventeenth Legislature, which
was an act to establish the University of Texas.

The Board of Regents of the University of Texas enjoy only such powers,
privileges and authority as are conferred upon them by statute.

The voters of this State in selecting Austin as the place for the location of
the Main University of Texas, had in mind a mere place of geographical loca-
tion and not the corporate limits of such city, and had in mind such city as
designating tle aggregate body of people living in such considerable collection
of dwelling houses and in such close proximity as to constitute a town or city
as distinguished from the country.

The ballot used by the voters of Texas at an election held for the purpose of
locating the Main University of Texas, had written or printed upon it at......

The preposition “at” as defined by leading dictionaries and as defined by the
courts, is used to denote location on or near by, adjacent to, contiguous to,
nearness of place, in close proximity, etc., and to be considered with the cir-
cumstances calling for the application to any given subject.

AvustiN, TExas, January 20, 1921.

Dr. Robert E. Vinson, President, University of Texas, Austin, Texas.
Dzear Sir: Your letter of recent date addressed to the Hon. C. M.
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Cureton, Attorney General of Texas, has been referred to me for at-
tention.

In the letter above mentioned you submit the following questions:

“What are the legal restrictions with regard to the matter of the location of
the Main University in the city of Austin, and in the event the Board of
Regents should deem it wise to change the location within the limits or the
immediate vicinity of the city of Austin, what steps would it be necessary for
the Board of Regents to take to effect such change? Specifically, would the
Board of Regents itself have the power to change the location, or would such
change require the approval of the Legislature or a vote of the people of Texas?”’

The Constitution of this State, Article 7, Section 10, provides:
“The Legislature shall as soon as practicable establish, organize and
provide for the maintenance, support and direction of a university of
the first class, to be located by a vote of the people of this State and
styled “The University of Texas,” for the promotion of literature, and
the arts and sciences, including an agricultural and mechanical de-
partment.”

Article 3, Section 49, of the Constitution of this State provides that
“The Legislature shall not have the right to levy faxes or impose
burdens upon the people except to raise revenue sufficient for the
economical administration of the government, in which may be in-
cluded the following purposes * * * the support of public schools
in which shall be included colleges and universities established by the
State, and the maintenance and support of the Agricultural and Me-
chanical College of Texas.”

Article 16, Section 30a, provides “That the Legislature may pro-
vide by law that the members of the Board of Regents of the State
University, and Board of Trustees or managers of the educational,
eleemosynary and penal institutions of the State, and such boards as
have been or may hereafter be established by law, may hold their
respective offices for the term of six years, one-third of the members
of such boards to be elected or appointed every two years in such
manner as the Legislature may determine; vacancies in such offices to
be filled as may be provided by law, and the Legislature shall enact
suitable laws to give effect to this section.

Revised Statutes, Article 2639, provides that “The Regents shall
elect a chairman of the Board of Regents from their own number,
who shall hold his office during the pleasure of the Board. They
shall establish the departments of a first class university, determine
the offices and professorship, appoint a president, who shall, if they
think it advisable, also discharge the duties of a professor, appoint
the professors and other officers, fix their respective salaries, and they
shall enact such by-laws, rules and regulations as may be necessary
for the success, management and government of the University. They
shall have the power to regulate the course of instruction and pre-
scribe, buy and with the advice of the professors, the books and au-
thorities used in the several departments, and to confer such degrees
and grant such diplomas as are usually conferred and granted by
universities.”” There are other statutory provisions that give to the
Board of Regents additional powers and authority, making it their
duty to establish the departments of the University, to define the
general plan of the University buildings, to advertise for plans and
specifications of the same, to purchase the necessary furniture, library
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apparatus, museum and other appliances, to expend the interest which
has heretofore accrued and may hereafter accrue on the permanent
University fund for such purposes as are authorized by legislative en-
actment, and for the maintenance of the branches of the University.

A thorough investigation of the constitutional and statutory pro-
visions that deal with and pertain to the duties of the Board of Re-
gents of the University of Texas, fail to disclose the fact that they have
any authority to remove, relocate or re-establish the Main University
of Texas.

The Board of Regents of the University of Texas only enjoy such
powers as are conferred upon them by legislative enactment, and since
the Legislature has not conferred upon the Board of Regents the
power or authority to remove, relocate or re-establish the Main Uni-
versity in the city of Austin or elsewhere, you are advised that they
could not exercise such powers or authority until the same have been
duly and properly conferred upon them by the Legislature.

Since you are advised that the Board of Regents itself would not
have the power to in any way change the location of the Main Uni-
versity of Texas, without the approval of the Legislature, the next
question that arises is, has the Legislature the power to authorize the
Board of Regents to change the location of the Main University within
the limits or the immediate vicinity of the said city of Austin? That
provision of the Constitution to be found in Article 7, Section 10,
which makes it “the duty of the Legislature as soon as practicable to
establish, organize and provide for the maintenance, support and direc-
tion of a university of the first class to be located by a vote of the
people of this State, and styled the University of Texas, for the pro-
motion of literature, and the arts and sciences, including an agricul-
tural and mechanical department.”

In the interpretation or construing of the Constitution, the history
of the times of the adoption of the Constitution and the state of affairs
in existence at that time should be looked to and considered in deter-
mining the intention of the framers of the Constitution and the will
of the people in adopting the same. “It is settled by very high au-
thority that in placing a construction on the Constitution or any clause
or part thereof, a court should look to the history of the times and
examine the state of things existing when the Constitution was framed
and adopted. Constitutions, like statutes, are proper to be expounded
in the light of conditions existing at the time of their adoption and
the general spirit of the times and the prevailing sentiment among
the people. Reference may be had to historical facts relating to the
original or historical Constitution. (6th Ruling Case Law, Sec. 46,
12 Corpus Juris, p. 710, Sec. 63.) Bearing in mind the foregoing
rules, an examination of Sections 10 to 15 of Article 7 of the Con-
stitution discloses a desire, purpose and intention on the part of the
framers of the Constitution and of the will of the people as appeared
in the adoption of the same, that a university of the first class should
be established, operated and maintained in the State of Texas, the
location to be determined by a vote of the people.

The Constitution creates the University and establishes a perma-
nent fund for the benefit thereof, with appropriate directions for the
administration of said fund, but it expressly reserves unto the people

®
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the right of location of said University. Since, as heretofore men-
tioned, the rule is in construing the constitutional phrase “to Le located
by a vote of the people of this State,” is if possible to determine the
intent and purpose of the voters of this State when they cast their
ballot for the purpose of locating the University of Texas.

Chapter 75, page 79, General Laws of Texas, Regular Session of
the Seventeenth Legislature, which is an act to establish the Uni-
versity of Texas, reads as follows:

“Section 1. Be it enacted by the Legislature of the State of Texas, that there
be established in this State, at such locality as may be determined by a vote
of the people, an institution of learning, which shall be ealled and known as
the University of Texas. The Medical Department of the University shall be
located, if so determined by a vote of the people, at a different point from the
University proper, and as a branch thereof; and the question of the location of
said department shall be submitted to the people and voted on separately from
the propositions for the location of the Main University. The nominations and
election for the location of the Medical Department shall be subject to the
other provisions of this act, with respect to the time and manner of determining
the location of the University. .

“Sec. 2. An election shall be held on the first Tuesday of September, 1881, for
the purpose of locating the University of Texas, and the Governor is hereby
authorized and instructed to issue his proclamation ordering an eclection on
said day for said purpose, and returns of said election shall be made in the
manner prescribed in the general election law.

“Sec. 3. All localities put in nomination for the location of the University
shall be forwarded to the Governor at least forty days anterior to the holding
of said election, and the Governor shall embrace in his proclamation ordering
said election, the names of said localities; provided, that any citizen may vote
for any locality not named in said proclamation.

“Sec. 4. The locality receiving the largest number of votes shall be declared
selected, and the University shall be established at such locality; provided,
that the vote cast for said locality shall amount to one-third of the vote cast;
but if no place shall receive one-third of the entire vote cast, another election
shall be ordered within ninety days of the first election, between the two places
receiving the highest number of votes, and the one receiving the highest num-
ber at said second election shall be declared to be selected by the people as the
location of the University of Texas.”

On July 27, 1881, the Governor issued a proclamation calling the
election for Tuesday, September 6, 1881, that portion of the procla-
mation referring to the University being as follows:

“In accordance with the provisions of the law requiring the Governor to
embrace in the election proclamation the names of all localities put in nomina-
tion for the location of the State University and for the location of the Medical
Department thereof, I am submitting herein the names of all places presented
to me up to this date as follows:

“For the location of entire University of Texas: Austin, Waco, Albany,
Graham, Williams Ranch and Matagorda.

“For location of Main University without Medical Department: ILampasas,
Caddo, Grove and Peak, Thorp Springs and Tyler.

“For the location of Medical Department of University of Texas: Galveston
and Houston,

“Electors may, under the law, vote for any other places than those herein
named. Persons voting for the location of the entire University at one place
must have written or printed upon their tickets against location of the Medical
Department at a different place from the Main University; for the location of
the entire University at.................... , the returns of this election to be
made to the Secretary of State, according to provisions governing general
elections.”

(o]
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On September 6, 1881, the election was held throughout the State.
On October 18, 1881, the Secretary of State canvassed the returns
and found that the majority of the votes cast had been in favor of
locating the Main University at Austin, that city receiving 14,621
votes. Austin also received 16,204 votes for the Medical Department,
and there was cast 29,734 votes in favor of locating the Medical De-
partment of the University of Texas at Galveston, Texas.

Whereupon, the Secretary of State and the Governor on October
19, 1881, declared the result of the election to be in favor of the estab-
lishment of the Medical Department of the University at Galveston,
Texas, that place having received more than one-third of the votes
cast, as well as a majority in favor of the proposition that the Main
University be located at Austin, Texas, that place having received
more than one-third of the votes cast, by adding the votes cast in
favor of Austin for the entire University and the number of votes cast
in favor of Austin for the Medical Department of the University of
Texas.

On October 20, 1881, Governor Roberts issued a proclamation estab-
lishing the Board of Regents as provided for in Chapter 75, pages 79,
80, 81 and 82, Acts of the Regular Session of the Seventeenth Legis-
lature of Texas.

In our minds, the controlling power or factor should be and is

just what the voters of this State had in mind when they voted to
locate the Main University at Austin, Texas; that is to say, whether
or not they intended to locate this institution within the corporate
limits of such city or whether they intended that such institution
should be located nearby, adjacent or contiguous to such city. Since
such vote was cast in compliance with a demand made by the framers
of the Constitution for the establishment, organization, maintenance,
support and direction of a university of the first class, to be located
by a vote of the people of this State, it is plainly obvious to our minds
that the controlling intent, purpose and desire of the voters was for
the best welfare of the University of Texas, regardless of whether such
institution be located within or adjacent to the corporate limits of
the city of Austin.
" It is to be remembered that upon the ballots used in deciding the
location of the University of Texas more than one-third of such ballots
contained the following language: “For the location of the entire
University at Austin, Texas,” thus it necessarily shows that we must
undertake to determine the meaning, purpose and intent conveyed
by the language used on the official ballot in this election.

In the case of Frey et al. vs. The Fort Worth & R. G. Ry. Co,,
where the railroad company agreed or contracted to establish a depot
at Stephenville, Texas, Judge Head, speaking for the Court of Civil
Appeals of Texas, used this language: “We think to establish a depot
at a town, within the meaning of a contract of this kind, would be
complied with by locating it at a convenient distance from the busi-
ness portion of the town (William vs. Railway Co., 18 S. W., 206),
and would be controlled more by the buildings composing the town
than by the corporate limits as defined in the charter.” Thus a case
may be supposed where a town or city has overgrown its corporate
limits, so that one may dwell within the town and still be outside
the corporate limits, and if this be true, then it would plainly follow
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that the University of Texas could be located beyond the corporate
Iimits of the city of Austin and still be located at Austin, Texas.

In the case of Rogers vs. Galloway Female College, decided by the
Supreme Court of Arkansas, and the basis of the suit was to recover
of one T. J. Rogers $2500, the amount of subscription to the Meth-
odist Episcopal Church, South, alleged to have heen given for the pur-
pose of locating, building and maintaining a female college at the
town of Searcy, one of the defenses being that the promise made was
on the condition that the college should”be located within the then
corporate limits of the town of Searcy. The first question inquired
into by the Supreme Court of Arkansas is shown by the following
language, towit: “Was the subscription upon condition that the col-
lege should he located within the corporate limits of Searcy?” At a
meeting held by the citizens of Searcy for the purpose of raising funds
to secure the location of said female college at Searcy, the secretary
of the meeting was instructed to compose a caption for the subscrip-
tion list descriptive of the list and its purposes, which caption read
as follows: “Following is a List of those who have subscribed for the
purpose of securing the location of the Methodist State Female Col-
lege at Searcy, the amounts by them respectively subscribed being set
opposite their names.” The defendant, Rogers, was present and sub-
scribed $2500 for the purpose of securing the location of such female
college at the town of Searcy, but as before stated, after the institu-
tion of suits, he defended upon the ground that such college was to
be located within the corporate limits as it then existed, of the town
of Searcy, and it was argued that Rogers subscribed upon this con-
dition and that such was the contract even if “at” instead of “in”
was employed to express it.

In discussing and defining the word “at,” the court uses this lan-
guage: ‘“The preposition ‘at’ when used to denote location, possibly
Imay mean in, on, nearby, etc.,, according lo the context denoting
usually a place conceived of as a mere point * * #* ag with names
of towns, at Stafford, at Lexington, * #* * but if the city is of
a great size, ‘in’ is commonly used, as in London, * * * wunless
again the city is conceived of as a mere geographical point, as our
financial interests center at New York. )

Century Dictionary, at, “with the names of cities and towns the
use of ‘at’ or ‘in’ depends, not chiefly upon the size of the place, but
upon the point of view. When we think merely of the location or
geographical point, we use ‘at” When we think of inclusive space,
we employ ‘in,” as we arrived at Liverpool: there are a few rich men
in this village.” .

Standard Dictionary, at, “Primarily the word ‘at’ expresses the re-
lation of presence, nearness and place. It is less definite than in or
on. At the house may be in or near the house.”

Webster’s Dictionary, at, “To determine the true sense and which
words are used, we must consider the subject matter concerning which
they are used, and the circumstances calling for their application to
any given subject. (State vs. Old Town Bridge Corporation, 26 Atl,
947; Harris vs. State, 18 So., 387.)

It might be contended, however, there is nothing to justify such con-
tention, that the voter in casting his ballot to locate the University
of Texas at Austin meant to locate this University in Austin, and
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that the word “at” was used in the sense of “in,” denoting acts to be
performed within definite limits, by conceding that “at” was intended
by the voters of this State in the sense of “in,” but as before stated,
there is no fact, condition, circumstance or proof to indicate that the
voter had such intent, and yet it would not necessarily mean within
the corporate limits of Austin. .

In Banks vs. Wilson, 34 S. W., 544, the court said: “There may
be towns that have overgrown their corporate limits.” Generally in
speaking of a town as a mere place of geographical location, we have
no reference whatever to the corporate limifs but simply use the name
of the town as designating the aggregate body of people living in such
considerable collection of dwelling houses and in such proximity as
to constitute a town or city as distinguished from the country. (Stand-
ard Dictionary.)

In the case of the town of Waynesville vs. Satterthwait, the court
in defining the meaning of the word “at” used this language: “The
word ‘at’ when used to designate a place, may and often must mean
near to. It is less definite than in or on; at the house may be in or
near the house. (Webster’s Int. Dict., 95th Century Dict.,, Vol. 1.)

In the case of Murdoch vs. Klamath, county court, this was a suit
to enjoin the officers of Klamath County from erecting a courthouse
outside the county seat, and from a verdict in favor of the defendants
the plaintiffs appealed. The county seat was located by a majority
of the vote of electors at the town of Linkville, the town of Linkville
being incorporated under the laws of the State of Oregon. At some
time afterwards, the town of Klamath Falls was incorporated by the
Legislature, and the act incorporating the town of Linkville was re-
pealed, and the name of the county seat was changed and the boundary
limits perfected. After the location of the county seat, first one
building and then another was used for courthouse purposes, the
various buildings being situated in different parts of the town, and
the county seat was then known as Klamath Falls, and the present
courthouse being dilapidated and unsuitable for the required pur-
poses, the county officers obtained title to and it was alleged would, -
unless restrained, erect a courthouse at a distance of about 1000 feet
outside of the limits of the original corporate limits of Linkville and
about 150 rods from the present location of the courthouse, the pro-
posed site, however, being within the now existing limits of the city
of Klamath Falls. It is to be observed that the county seat of Kla-
math County had been located at Linkville by the voters of such
county, and the Supreme Court of Oregon uses this language: ‘“The
Century Dictionary and Encyclopedia defines the word ‘at’ as follows:
‘A preposition of extremely various use, primarily meaning ‘to,” and
hence contact, contiguity or coincidence, actual or approximate, in or
time; being less restricted as to relative position than other prepo-
sitions, it may in different constructions assume their office and so
become equivalent according to the context to in, on, near, by, about,
under, over, through, from, towards, ete.

Upon this question, we notice the following authorities: the sig-
nificance of the word “at” depends largely upon the subjeet matter in
relation to which it is used and the circumstances which it becomes
necessary to apply it to surrounding objects. When used in reference
to place “at’ frequently means in or within, but sometimes denotes
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nearness or proximity, which is its primary significance, and it is
less definite than in or on. Its significance is generally controlled by
the context and attending circumstances, and when used in a contract
requiring a railroad company to construct its road so as to intersect
another line at a certain city, means an intersection near the city and
not necessarily within the corporate limits. (Williams vs. Fort Worth
& N. 0. Ry. Co.,, 18 S. W., 206, supra.)

A contract by a railroad company to establish its depot at a spec-
ified town is complied with by locating it at a convenient distance
from the business portion of a town. (Frey vs. Fort Worth & R. G.
Ry. Co., 24 8. W., 950-951, supra; 1 Words and Phrases, 598.)

In the case of Rogers vs. Galloway Female College, supra, 44 S. W.,
454, attention is again directed that a subscription for the establish-
ment of a college stipulated that it should be locdted at a certain
incorporated town. At the time the subscription was made and ac-
cepted, no question was raised as to whether the college would be
located within or without the corporate limits of such town. The
location beyond the corporate limits but not beyond the aggregation
of dwelling houses composing the town as distinguished from the ad-
jacent country, was held to be a sufficient compliance with the con-
ditions of the subscription. The court further says, as indicative of
the usual meaning of the language employed, prior to 1908, when it
was amended, Article 14, Section 3, of the Constitution of this State
(Oregon) provided that “all the public institutions of the State here-
after provided for by the Legislative Assembly, shall be located at
the seat of government.” The city of Salem is the seat of govern-
ment of the State of Oregon, yet the penitentiary, insane asylum and
other State institutions were under this organic law erected outside
the corporate limits of the capital city. We are of the opinion that
the same rule and line of reasoning applies to the location of various
institutions in this State, and in sustaining such contention we here
make reference to the location of the Tuberculosis Sanitarium at
Carlsbad, the Sul Ross Normal at Alpine, School of Mines at El Paso,
“and A. and M. near Arlington, which is conclusive to our minds that
the people in locating the University of Texas, nor did the Legis-
lature in locating other State institutions at various places within
this State, have in mind any particular site with reference to in or
out of the corporate limits of such town or city where such institu-
tions have been located.

In the case of Matkin et al. vs. Marengo County, this was a case
for the removal of the county courthouse outside of the corporate
limits of Linden, as such limits existed at the time of the establish-
ment of Linden as the county seat of Marengo County, Section 41 of
the Constitution of the State of Alabama provided that no courthouse
or county seat should be removed except by a majority vote of the
qualified electors of said county voting at an election held for such
purpose, and it was the contention of the plaintiff that under said
section of the Constitution the court of county commissioners had
no right to remove the courthouse from the present site to the lot
where it was proposed to build a new courthouse. In this case, the
Supreme Court of Alabama made use of the following language: “The
terms courthouse site and county site in their ordinary use mean the
same thing and are taken and understood to signify the seat of gov-
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ernment of the county, and in this sense cannot be restricted and con-
fined to the particular lot or ground by measurement upon which the
necessary public buildings are erected, and the contention that the
courthouse site should be held to mean the particular lot upon which
the building is erected, is too narrow and unsupported by sound rea-
son, and if attempted, would likely lead to greater public detriment
in possibly more cases than mere inconvenience. Our conclusion is,
and we so decide, that it was and is intended by Section 41 of the
Constitution, that no courthouse should be removed from the town
or city where located at the time of the adoption of the Constitution,
except as provided in said section, and that a new courthouse may be
erected within such town or city on a lot other than that upon which
the old is located whenever determined necessary by the court of
county commissioners, without first having submitted such question
to a vote of the people.”

There is no provision to be found in our Constitution or our statutes
with reference to a removal nor a re-establishment of the University of
Texas, and since our State Constitution is a limitation upon legislative
power, and unless legislation duly passed be clearly contrary to some
expressed or implied prohibition contained in the Constitution, the
courts would have no occasion or authority to pronounce such legis-
lation invalid. While constitutional prohibition upon the Legislature
need not always be expressed but may arise from implications, yet the
implied prohibition must result from the insertion of some expressed
provision, as mere silence of the Constitution cannot be construed as
a prohibition. The rule is that nothing shall be regarded as pro-
hibited which is not so either by express or by fair and reasonable im-
plications. (Supreme Court of Florida, 39 So. Rep., 829.)

Fully realizing that the relocating or re-establishing the Main Uni-
versity of Texas upon a different site within the corporate limits of
the city of Austin, or adjacent thereto, is not a slight undertaking,
but that is a matter of serious import to the people of the State and
far reaching in its effects both upon the people and upon the institu-
tion itself, we have endeavored to apply that rule of construction to
our Constitution that would give effect to the intent of its framers
and the people adopting it, which intention is embodied and expressed
by words or terms used and understood in the sense most obvious to
common understanding and words appearing in the provisions of our
Constitution now under consideration are presumed to have been used
according to their plain, natural and usual sigmficance of their im-
port, and after having made a careful and exhaustive investigation
of the holdings of the courts of this State, as well as the courts
of other States, we are of the opinion that the Board of Regents of
the University of Texas, when duly authorized so to do by the Legis-
lature of Texas, have the lawful right and authority to move the Main
University of Texas from its present site to some other location within
or adjacent to the corporate limits of the city of Austin, and you are
so advised.

Yours very truly,
C. L. SToNE,
Assistant Attorney General.



206 REPORT OF ATTORNEY (GENERAL.

Op. No. 2451, Bk. 57, P. —.
Mi1L1T1A—DEFICIENCY CLAIM.

1. The power of the Legislature over appropriations is plenary, if the Con-
stitution is not violated.

2. The appropriation made by the First Called Session of the Thirty-seventh
Legislature for the pay, transportation and sustenance of the militia for the
fiscal year 1922 is valid.

3. The authority for establishing a claim for deficiency and the method pro-
vided by statute for the same.

4, The provision of Article 4342 that the head of a department must present
a sworn estimate to the Governor at least thirty days before the deficiency
occurs construed.

5. The Governor may immediately approve or disapprove a sworn estimate
filed by the head of a department and when' the same has been filed in the
office of the Comptroller, the Comptroller may immediately issue a deficiency
warrant in the manner provided by Article 4342.

Avustin, Texas, August 17, 1922.

Hon. Thos. D. Barton, Adjutant General of Texas, Austin, Texas.

Dear Sir: You have stated to us that the appropriation made for
your department for the fiscal year ending August 31, 1922, by the
First Called Session of the Thirty-seventh Legislature, the same being
Chapter 53 of the General Laws of said session, or rather the item
thereof, “for pay, transportation, sustenance and all other expenses of
military forces of the State when ordered on duty, ete.,” is about ex-
hausted and you wish to know whether the Governor may grant a de-
ficiency therefor.

In passing upon this question it should first be borne in mind that
the power of the Legislature over appropriations is plenary; that it is
subject only to the provisions and inhibitions of the Coustitution; and
cannot be interfered with by the courts, if the Constitution is not vio-
lated. In Re Continuing Appropriations, 18 Colo., 192; 32 Pac., 272.

One of the constitutional provisions that must be looked to is the fol-
lowing, contained in Section 6, of Article 8:

“No money shall be drawn from the Treasury, but in pursuance of specific
appropriations made by law. * * *7

The appropriation under discussion complies with this provision in
that it is specific and is made by an act of the Legislature duly and
properly passed.

Another constitutional provision that must be considered is that con-
tained in Section 44 of Article 3 to the effect that the Legislature shall
not “grant by appropriation, or otherwise, any amount of moncy out of
the treasury of the State, to any individual on a claim, real or pretended,
when the same shall not have been provided for by pre-existing laws.”

The said Appropriation Act and the item thereof under discussion do
not conflict with this provision of the Constitution. Section 46 of Ar-
ticle 16 of the Constitution is as follows:

“The Legislature shall provide by law for organizing and disciplining the
militia of the State, in such manner as they shall deem expedient, not incom-
patible with the Constitution and the laws of the United States.”

In obedience to this constitutional command and authority, the Leg-
islature has passed the laws comprising Title 91 of our Revised Stat-
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utes, which provide for the organization, maintenance and support of
the active and reserve militia and the National Guard of this State, and
has particularly provided for the sustenance and pay of such military
forces of the State by Articles 5800, 5847, 5814, 5839 and 5840 of the
Revised Statutes, and other articles thereof. These are the pre-existing
laws which authorized the Thirty-seventh Legislature to make the ap-
propriation for the pay, transportation and sustenance of the military
forces of the State, and the Appropriation Act and the item thereof
under discussion are valid and legal.

But you advise that the appropriation made by the Legislature for
the pay, transportation, subsistence, etc., of the military forces of the
State is now almost cxhausted, and that further funds must be had for
the pay and subsistence of the mililary forces of the State now on duty
at Denison, Texas; that a short while ago conditions became such at
Denison, Texas, because of a general strike of certain railway employees,
that it was necessary to place certain territory in that vicinity under
martial law, and to maintain several hundred of the militia on duty at
said point and that the necessity of maintaining such force at said place
will no doubt exist throughout the month of August; and that the
maintenance and pay of so many of the militia called into duty at that
point has caused such exhaustion of the appropriation made for the
military forces by the Legislature and it remains for us now to determine
whether the next Legislature might legally care for any deficiency that
may be allowed by the Governor to provide pay and sustenance for the
militia on duty at said place until the cnd of the present fiscal year,
August 31, 1922.

This brings us to a consideration of another article of the Constitu-
tion and of certain laws passed in pursuance of the same.

Section 49 of Article 3 of the Constitution is as follows:

“No debt shall be created by or on behalf of the State, except to supply
casual deficiencies of revenue, repel invasion, suppress insurrection, defend the
State in war, or pay existing debt; and the debt created to supply deflciencies
in the revenue, shall never exceed in the aggregate at any one time two hundred
thousand dollars.”

The term “casual deficiency” as used in said article has reccived the
following meaning and construction in well considered cases:

“‘Casual’ means that which happens by accident, or is brought about by an
unknown cause, and as used in the Constitution, forbidding any county to
incur a debt without first submitting the matter to a popular vote, ‘except for
a temporary loan or loans to supply casual deficiencies of revenue,’ means some
unforeseen and unexpected deficiency, and does not include a debt incurred for
the building of a courthouse.” Lewis vs. Lofley, 19 S. E., 57, 59; 92 Ga., 804.

“A casual deficiency of a State’s revenue is one that happens by chance or
accident, and without any design or intention to evade the constitutional inhibi-
tion of such State against increasing the authorized expenditures of such State
above a certain amount.” In re Appropriations by General Assembly, 22 Pac.,
464, 13 Colo., 316.

The deficiency in revenues now existing in the Adjutant General’s
Department is one that could not have been foreseen and provided for
by the Legislature. It is an unforeseen and unexpected deficiency, aris-
ing without design or intention on the part of the Governor or Adjutant
Genera], or anyone else, to evade the constitutional inhibition against
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increasing the expenditure of the government to a point that would
amount to a debt on behalf of the State.

In pursuance of the provisions of the last quoted article of the Con-
stitution, the Legislature passed an act which is now Article 4342 of the
Revised Statutes of Texas. This act provides in substance that when-
ever it shall appear to the head of any department that a deficiency will
occur in appropriations made for his department, he shall, at least thirty
days before the deficiency shall occur, make out a sworn estimate of the
amount necessary to cover such deficiency until the meeting of the next
Legislature, which estimate he shall file with the Governor. It further
provides that if the Governor approves the claim, then he shall endorse
his approval thereon and file the same with the Comptroller, and this
shall be authority for the Comptroller to draw a deficiency warrant for
the amount so approved.

While, as stated, this article provides that the sworn estimate of the
amount necessary to cover the deficiency shall. be made out “at least
thirty days before such deficiency shall occur,” yet, said article also con-
tains the following proviso:

“Provided, further, when any injury or damage shall occur to any public
property from flood, storm, or any unavoidable cause, the estimate may be filed
at once, but must be approved by the Governor, as provided in this section
(article).”

Construing the provisions to which your attention has been last di-
rected, it is the opinion of this Department that it was provided that
the sworn estimate should be filed at least thirty days before the de-
ficiency shall occur in order that the Governor might have sufficient
time to carefully cxamine the items of such estimate and determine
whether each of such items was actually necessary or whether some should
not, by him, be approved. He is the only one whose duty it is to pass
upon such items and the only onc who, by statute, is authorized to be
advised by the heads of departments of the condition of appropriations
made for the department. There is nothing in the statute which pre-
vents him from immediately approving any sworn estimate that may be
presented to him; and after he has approved such estimate and filed
the same with the Comptroller there iz nothing in the statute inhibiting
the Comptroller from drawing his deficiency warrant for so much of
such estimate as may be approved. This view is strengthened by the
last provision quoted above which directs that in case of an emergency
of the kind described, “the estimate may be filed at once, but must be
approved by the Governor.” An emergency could not be cared for in
any other manner. The Adjutant General, thirty days ago, did not know
that a condition had arisen which would call for martial law in any per-
tion of the State; nor did he know after such condition did arise how
long it would be necessary to maintain martial law at any point, or the
number of troops that would be required. Therefore, it was impossible
for him to literally comply with the first provision of this article under
discussion and receive funds in time to provide pay and sustenance for
the militia placed and kept on duty to enforce martial law at points
where the Governcr had declared such to be necessary.

We think that when the Governor has approved the sworn estimate
presented to him by the Adjutant General, and has filed the same with
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the Comptroller, nothing remains to be done to validate the claim for
deficiency thus made; that no one can question the same and that the
Comptroller can, at once, “draw his deficiency warrant for so much
thereof” as the Governor has approved.

When these things have been done, we think the law in respect to cre-
ating deficiencies has been fully complied with, and that the claim for de-
ficiencies for your department has been properly established and in such
a manner that the Legislature will care for the same.

Very truly yours,
Jxo. C. WaLr,
First Assistant Attorney General.

; Op. No. 2285, Bk. 55, P. 152.

STATUTES—SPECIAL LAWS—OFFICES AND OFFICERS—CoOM-
MISSIONERS COURT.

(1) The Legislature cannot increase the compensation of a county commis-
sioner by special law; the compensation of such officers is controlled by the
general statute. (Chap. 29, Acts Fourth Called Session, Thirty-fifth Legisla-
ture; Chap. 98, Acts Regular Session, Thirty-sixth Legislature.)

(2) The Legislature cannot create the office of county road supervisor by
special law, nor can it pass a special law providing extra compensation for
- county commissioners where such officials perform the duties of road super-
visors., Where the office of road supervisor has been created by general law, a
county commissioner can draw extra compensation for performing the duties of
ex-officio road supervisor, but such compensation should be authorized by gen-
eral law.

(8) The Legislature, in the passage of local road laws, is not authorized by
the Constitution to provide in such laws for the levy of a local road tax.

AvustiN, Trxas, February 11, 1921.

Hon. W. M. Fly, Chatrman Committee on Roads, Bridges and Ferries,
House of Representatives.

DEAr Sir: In your communication of the 10th instant you state:

“Mr. Patman, a member of the Committee on Roads, Bridges, and Ferries,
and a sub-committeeman, to consider all local bills referred to our committee,
has been instructed by said committee to secure your official opinion upon ques-
tions which he will present to you in' person, and this is a request that you
- please let us have your written opinion answering such questions at your
earliest convenience.”

The following questions were submitted by Mr. Patman:

(1) Can you increase the pay of county commissioners by special
law?

() Can you by a special law create the office of road supervisor?

(3) If the office of road supervisor can be created by special law,
can the county commissioners draw extra compensation for performing
the duties of that office?

(4) Where the office of road supervisor has heen created by general
law, can a county commissioner draw extra compensation for performing
the duties of that office?

- (5) Can the Legislature by special law provide a sum to be paid in
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lieu of all road work, which amount is in conflict with the sum prescribed
by the general law?

We will reply to above inquiries in the order propounded as follows:

(1) The Legislature cannot increase the compensation of a county
commissioner by special law,

Section 56, Article 8, of the Constitution, among other things, pro-
vides:

“The Legislature shall not, except as otherwise provided for in this Constitu-
tion, pass any local or special law. * * *

“Regulating the affairs of counties, cities, towns, wards or school districts.
* #* *

“And in all other cases where a general law can be made applicable, no local
or special law shall be enacted.”

In Altgelt vs. Gutzeit, 201 S. W., 400, the Supreme Court of this
" State (opinion by Chief Justice Phillips) held that the provision in the
special road law for Bexar County fixing a salary of $2400 a year for
each commissioner of Bexar County “in lieu of all other fees and per
diem of all kinds now payable or that may hereafter be allowed by gen-
eral law” was an attempt to regulate the affairs of the county and the
section was thereforc unconstitutional. This opinion was rendered 5n
March 13, 1918, and as the Legislature was then in session, a general
law was passed fixing the compensation of county commissioners in all
counties throughout the State. This act was approved by the Governor
on March 22, 1918, and, inasmuch as the bill had received the necessary -
favorable vote in both houses of the Legislature, it became a law on the
date of its approval. (See Chapter 29, Acts Fourth Called Session,
Thirty-fifth Legislature, and the amendments thereto, the same being
Chapter 98, Acts of 1919, Regular Session.)

The compensation of county commissioners is fixed by general law as
follows:

(a) In all counties containing a population of 100,000 and over
the county commissioners of the several counties shall each receive a
salary of $2400 per annum, payable in equal monthly installments “and
this salary shall be in lieu of all other fees and per diem of all kinds
now allowed by law.”

(b) In all counties containing a population of less than 29,000 the
county commissioners of the several counties “shall each receive $4.00
per day for each day served as commissioner and when acting as ex officio
road supervisors of their precincts they shall each receive $4.00 for each
day actually served in supervising the construction or repair of the pub-
lic roads in their respective precincts; provided that each commissioner
shall in no event receive more than $1000 in any one year for such
services.” (Acts 1919, Chapter. 98, Section 1.)

(¢) In all counties containing a population of 50,000 and not more
than 100,000, the county commissioners shall cach receive a salary of
$1800 per annum, payable in equal monthly installments, “and this
salary shall be in lieu of all other fees and per diem now allowed by law.”
(Acts 1918, Fourth Called Session, Chapter 29.)

d) In all counties containing a population of 40,000 and not more
than 50,000, the county commissioners shall each receive a salary of
$1500 per annum, payable in equal monthly instaliments, “and this



REPORT 0F ATTORNEY (GENERAL, 211

salary shall be in lien of all other fees and per diem of all kinds now
allowed by law.”

(e) 1In all counties containing a population of “not less than 29,000
and “not more than 40,000,” the county commissioners shall each receive
a salary of $1200 per annum, payable in equal monthly installments,
“and this salary shall be in licu of all other fees and per diem of all
kinds now allowed by law.” (Acts 1919, Chapter 91, Section 1.)

The statute declares that the last United States census shall govern
as to population in determining the compensation therein provided.

The aet above referred to was passed for the purpose of fixing the
compensation of county commissioners in conformity, with the decision
of the Supreme Court in Altgelt vs. Gutzeit, above. This intention is
clearly shown by the emergency clause, which reads, in part, as follows:

“The fact that the various counties of the State are attempting to operate
under special road laws enacted from time to time by the Legislature provided
for difference and varied compensations and salaries for county commissioners.
and the fact that there is some question as to the validity of such provisions of
said road laws fixing salaries thereby creating uncertainty and confusion in the

enforcement of the road laws of the State, creates an emergency and an impera-
tive public necessity. * * *»

(2) The Legislature cannot create the office of county road super-
visor by special law. By Section 56, of Article 3, of the Constitution, it
is declared :

“The Legislature shall not, except as otherwise provided in this Constitution,
pass any local or special law, * * *

“Creating offices or prescribing the powers and duties of officers in counties,
eities, towns, election or school distriets. * * #»

It will thus be seen that the Legislature is inhibited from passing the
special law for such a purpose, unless such power is conferred by some
other part of the Constitution. An examination of that instrument
will show that no such power is therein conferred upon the Legislature,

(3) The third question is partially answered in the reply to the
second question; that is, the office of county road supervisor cannot he
created by special statute.

The Legislature is without authority to pass a special law providing
extra compensation for county commissioners where such officials per-
form the duties of road supervisors. In Altgelt vs. Gutzeit, above, the
court said:

“No doubt the Legislature, in the passage of local road laws, may, within
proper bounds, provide compensation for extra services to be performed by those
officials where uncontrolled by general laws and required by such local laws and
directly connected with the maintenance of the public roads. We are not called
upon to determine that question here. But under the guise of such a law it has
no authority to legislate upon the subject of their general compensation or to
alter the general laws governing it. We think that is what this act plainly

attempted to do. We therefore hold the section in question to be unconstitu-
tional.” (Italics ours.)

At the time the above opinion was written the Legislature had not
passed the Act of March 22, 1918, but, as above stated, almost imme-
diately after this opinion was written, it passed the general statute fix-
ing the compensation of county commissioners. It cannot now, in the
passage of a local road law, provide compensation for extra services to
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be performed hy county commissioners because such compensation is
controlled by the general statute. Such an act would be altering the
general statutes governing the subject and would, therefore, be uncon-
stitutional and void.

(4) Im reply to the fourth question, attention is directed to Article
6901, Vernon’s Complete Texas Statutes (Civil), 1920, reading in part
as follows:

“The county commissioners of the several counties are hereby constituted
supervisors of public roads in their respective counties, and each commissioner
shall supervise the public roads within his commissioner’s precinct once each
aonth, and shall receive as compensation therefor three dollars per day for the
time actually employed in the discharge of his duties, to be paid out of the road
and bridge fund of the county; provided, that no commissioner shall receive
pay for more than ten days in any one month.”

This article in respect to compensation was superseded and in effect
repealed by the Act of March 22, 1918, but it was not repealed in so far
as it relates to the supervision of the public roads by county commis-
sioners.

By Chapter 5, of Title 119, the commissioners court is authorized to
employ road commissioners (Articles 6946 et seq.); and by Chapter 6
of the same title the commissioners courts of certain counties may ap-
point “one road superintendent for such county, or one superintendent
in each commissioner precinct.” (Articles 6953 et seq.)

The articles above referred to are the only provisions of the general
law we find relating to road supervisors, road commissioners and road
superintendents. There is a chapter providing for road overseers, but
the same is not material in this instance.

In our opinion, the Legislature, in the creation of the office of county
road supervisor by general law, will not be inhibited from allowing extra
-compensation to county commissioners for performing services as ex-
-officio road supervisors. Since repeals by implication are never favored,
. general act creating the office of county road supervisor and providing
compensation therefor will not repeal the provisions of the present gen-
eral statute with reference to compensation or per diem of county com-
missioners in the absence of conflicting provisions. “One statute is not
repugnant to another, unless they relate to the same subject and are
enacted for the same purpose.” (Sutherland on Statutory Construction,
Section 138.) Therefore, an act creating the office of county road
supervisor will not repeal the provisions of the law fixing the compensa-
tion of county commissioners, unless there is a clear conflict between the
two statutes, and, in that event, the new act will prevail over the old
statute; and as long as the Legislature confers upon the commissioners
court the right “to exercise general control and superintendence over
all roads, highways, ferries and bridges in their counties” (Article 2241,
Subdivision 6), it may provide extra compensation for county commis-
sioners in respect to the superintendence and control over roads, bridges
and ferries. Such compensation should be authorized by general stat-
ute, as was done in the Act of March 22, 1918, above referred to. If
there were no general statute on the subject, such extra compensation
could be allowed by special law, but not otherwise. (Altgelt vs. Gut-
zeit, above.)

(5) We assume that the fifth question relates to the authority of the
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Legislature to provide for the levy of a per capita road tax by special
law. Your attention is directed to Section 3, of Artlcle 8, of the Con-
stitution, which declares—

“Taxes shall be levied and collected by gemeral laws and for public pur-
poses only.”

In the recent case of Meyenberg vs. Ehlinger, 224 8. W., 312 (Ad-
vance Sheet No. 1), the Galveston Court of Civil Appeals held that Sec-
tion 9, of Article 8, authorizing the Legislature to pass special laws for
the maintenance of public roads did not carry with it authority to levy
a local tax in one county for road purposes contrary to other provisions
of the Constitution which limit the power of the Legislature in levying
taxes. 'The opinion in this case declares:

“We are further of opinion that the act in question is void because it violates
Sectiong 1 and 8 of Article 8 of the Constitution of this State, which provides
that tazation be equal and uniform, and that taxes shall be levied and collected
for public purposes only. These provisions of the Constitution limit the power
of the Legislature to levy any tax upon the citizen which does not bear equally
upon all citizens of the State, or to levy any taw except by general law and for
public purposes.

“There are other provisions of the Constitution which authorize the Legisla-
ture to give to counties, cities, and other political subdivisions of the State the
right to levy taxes of specified amounts for local purposes, but the Legislature
is not authorized to make such levy.

“We do not think that the right conferred upon the Legislature by Section 9
of Article 8 of the Constitution to ‘pass local laws for the maintenance of the
public roads and highways, without the local notice required for special or local
laws,” authorizes the Legislature to levy a local tax for road purposes contrary to
other provisions of the Constitution limiting the power of the Legislature in levy-
ing taxes, and we are not cited to any case which has so construed this pro-
vision of the Constitution.”

The act declared void in the above case was a special road law for
Fayette County enacted by the Thirty-sixth Legislature, and which pro-
vided, in part, as follows:

“Every able-bodied person between the ages of twenty-one and sixty years shall
be liable for road duty in Fayette County, and every such person shall on, or
before, the first day of February of each year pay to the tax collector of Fayette
County the sum of five dollars, and every person making such payment shall be
exempt from road duty for one year next succeeding such first day of February.
The county tax collector shall receive and receipt for all moneys so paid him
and shall pay same over to the county treasurer by deposit warrant, retaining
one of said warrants as his receipt therefor; the same to be placed to the credit
of the road and bridge fund and .a separate account shall be kept for each
precinet from which said money is received by the tax collector.” (Special
Laws, 1919, Chap. 2, Sec. 1.)

From the above it will be seen that the Legislature, in the passage of
local road laws, is not authorized to provide therein for the levy of a
local tax.

Yours very truly,
W. P. DuMas,
Assistant Attorney General.
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Op. No. 2288, Bk. 55, P. 159.

APPROPRIATIONS-—UNIVERSITY AVAILABLE FUND—CONSTITUTIONAL
Law,

The legislative power to appropriate money is only limited as to purpose and

amount by irnhibitions in the Constitution.
No power exists in the Legislature to do indirectly what it cannot do directly.
Appropriations may be made out of funds derived from the general revenue
of the State to organize, maintain, support, and direct the University; but the
Legislature may not, directly or indirectly, appropriate moneys out of funds
gﬁrived from the general revenue to establish a university or erect buildings
erefor,

February 12, 1921.
Hon. W. 0. Wright, Member of the Legislature, Capitol.

Drar Sir: The Attorney General’s Department received your com-
munication of February 8th, and same has been placed upon my desk
for consideration and reply. The questions propounded by you are:

First: “Would it be legal for the Legislature to appropriate money out of
the general revenue to reimburse the available fund?”

Second: “We desire to know if it will be legal for this Legislature to say

that this amount so placed in the available fund can be used only for buildings
and buying land ?”

In order to facilitate a clear understanding of the question it is
deemed proper to catalogue the items comprising the “Permanent
Fund” of the University of Texas and also the “Available Fund” and
to notice in passing the purposes for which the last mentioned fund
may be used. Section 11, Article 7, of the Constitution defines gen-
erally the items constituting the University Permanent Fund. Ar-
ticle 2626, Revised Statutes, 1911, sets out these items and enumer-
ates them in five classes, viz: (1) All lands and property set apart
and appropriated. (2) One million acres unappropriated public do-
main set apart by the Constitution of 1876, and one million acres set
apart by Act of April 10, 1883. (3) Bonds purchased or to be pur-
chased from the proceeds of the sales of University lands. (4) All
proceeds of sales made, or to be made, of University lands. (5)
Grants, donations and appropriations made, or to be made, or that
may be received from any other source.

The University Available Fund is defined generally in the same
gection and article of the Constitution, which reads as follows:

“w # # gnd the same (Permanent Fund), as realized and received into the

Treasury of the State, together with such sum, belonging to the fund as may
now be in' the Treasury shall be invested in bonds of the State of Texas, if the
same can be obtained, if any, then in United States bonds and the interest
aceruing thereon shall be subject to appropriation by the Legislature to ac-
complish the purpose declared in the foregoing section.” (That is, Sec. 10.)

We therefore understand from the above definitions that the Uni-
versity Permanent Fund may not be impaired but must be held in
trust by the State for the purpose for which it was created and that
the proceeds, interest and increment arising therefrom, known as the
University Available Fund, may be used for the purpose mentioned in
Section 10, Article 7, of the Constitution. This section reads as
follows: :

“The Legislature shall, as soon as practicable, establish, organize and pro-
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vide for the maintenance, support and direction of a University of the first class,
to be located by a vote of the people of thiz State, and styled ‘The University
of Texas,” for the promotion of literature, and the arts and sciences, including
an Agricultural and Mechanical Department.”

The various Legislatures, beginning in 1879 at the Sixteenth Legis-
lature, convened January 14, 1879, began to appropriate for various
purposes the Available Fund. The University was established by Sen-
ate bill No. 90, introduced in the Seventeenth Legislature, and ap-
proved March 30, 1881, and in Section 18 thereof the regents were
authorized to expend the accumulated available funds, as above de-
fined, for the purposes mentioned in said act. These appropriations
for the purpose of erecting buildings, maintaining, supporting, and
directing University, continued for a long time without assistance
from appropriations made from the revenues derived from the Gen-
eral Fund in the State Treasury. At the Twenty-first Legislature,
January 8, 1889, we find that the General Revenue Fund was called
upon in an appropriation to supplement the University Available Fund
in maintaining and carrying on the University. The Twenty-second
Legislature contributed five thousand dollars from the General Fund
of the State to supplement the University Available Fund and other
items. Thus continued, similar appropriations through the different
Legislatures, and each year the amounts appropriated from the general
revenue of the State for the support and maintenance of the Uni-
versity increased. Originally, the Available Fund was looked to ex-
«clusively, both for the purpose of erecting buildings and supporting
and maintaining the University. In later years the Legislature under-
took to appropriate from the General Fund, coming into the State
Treasury, moneys for supporting and maintaining the University, and
thereby permitting the University Available Fund to accumulate, but
such result did not occur, for al no time have the appropriations from
the State Treasury, out of the General Fund, been sufficient and ade-
quate within themselves to maintain and support the University, con-
sequently, the Available Fund has been continuously tapped to sup-
plement the appropriations of the Legislature for the mainfenance
and support of the University, and from this general statement of
the conditions which have existed arose, we presume, the suggestions
in your letter that there has been approximately three million dollars
used from the Available Fund to support and maintain the University.

No constitutional and statutory complaint (Sec. 7, Art. 8, Constitu-
tion, prohibits diversion of a special fund from its purpose only) can
be established against these various appropriations of the University
Available Fund, for in Section 11, Article ¥, of the Constitution, it
is stated that the Available Fund “shall be subject to appropriation by
the Legislature to accomplish the purpose declared in the foregoing
section,” that is, to establish, organize, maintain, support and direct
a university of the first class, nor can there be any complaint of a
similar character to the appropriations made out of the general revenue
of the State for the support and maintenance of the University (Sec.
48, Art. 3, para. 5, Constitution), since none of the appropriations out
of the general revenue have been for the purpose of establishing the
University, and erecting University buildings, a power denied the
Legislature. (Sec. 14, Art. 7, Constitution.) (See Appendix, IV,
p- 51, Vols. 1-10 (A to D) regents’ reports, where the Constitution,
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that no money out of the general revenue of the State could be used
for current expenses, was departed from and appropriation for sup-
port and maintenance of the University were supported under author-
ity of Section 48, Article 3, of the Constitution.)

Understanding the above facts, we proceed to the answer of your
first inquiry as to whether or not the Legislature may reimburse the
University Available Fund out of the general revenue of the State,
the moneys expended for the support and maintenance of the Uni-
versity. Would such an act, making such appropriation, be contrary
to the letter and spirit of our Constitution? Unlegs there appears
restraints in the Constitution the Legislature may exercise its legis-
lative power to appropriate money fwithout limitation, for the object
of the Constitutions of the various States is not a grant of power to
the Legislature, but is written to confine and restrain its powers.
(Cooley’s Con. Lim., Chap. 7, 242.) This limitation on the power
of the Texas Legislature appears in Section 48, Article 3, of the Con-
stitution, denying the Legislature the right to levy taxes or impose
burdens, except to discharge debts of the State, incurred in the eco-
nomic administration of the government. A constitutional authority,
speaking upon this question, said:

“It must also be stated that the proper authority to determine what should
and what should not properly constitute a public burden is a legislative depart-
ment of the State, and in determining this question the Legislature cannot be
held to any narrow or technical rule. There will, therefore, be necessary ex-
penditures and expenditures which rest upon considerations of policy alone, and
in regard to the former, as much as to the other, the decision of the department,
to which alone questions of State policy are addressed, must be aceepted as con-
clusive.” (Cooley’s Con. Lim., 608; 59 N. W,, 785.)

Other limitations upon the appropriated power of the Legislature .
appear in the following articles and sections of the Constitution:

Article 1, Section 7; Article 8, Section 35; Article 8, Section 6; Article 16,
Section 6; Article 16, Section 56; Article 7, Section 14, hereafter mentioned.

There being no inhibition expressed in the Constitution, but on
the contrary an express authorization (Sec. 48, Art. 3, para. 5, Const.),
we conclude that the Legislature is not restrained in the exercise of
its power to appropriate from the General Revenue Fund of the State
funds for the purpose of organizing, maintaining, supporting and
directing the University, except for the purpose of the establishment
of the University, and of erecting buildings. As to what items of
expense constitute organizing, maintaining, supporting and directing
the University, we must resort to the interpretation of these various
words. They must be taken in their ordinary and gemeral meaning.
It would be useless to attempt to enumerate here the various items
which could be construed to come within the meaning of such words.
Each proposed expenditure for any of these purposes must be consid-
ered when it arises.

The peculiar wording of your first question as to whether or not
the Legislature may “reimburse the Available School Fund” out of
the general revenue, logically brings us to a discussion of the last
question. An appropriation by the Legislature, using the words “to
reimburse the Available Fund of the University” would amount to an
order from the Legislature to the State Treasurer to make an entry
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upon his books transferring the appropriated amount from the gen-
eral revenue to the Available Fund of the University. (81 N. Y,
319.)

The Legislature of this State is directly inhibited (Sec. 14, Art. 7,
Const.) in the exercise of its appropriating power as follows:

“# # # provided that no tax shall be levied and no money appropriated

out of the general revenue * * * for the establishment and erection of the
buildings of the University of Texas.”

This quoted portion of the Constitution denies the power to the
Legislature to take from the General Fund of the State, by an appro-
priation, moneys for the purpose of erecting University buildings.
The conclusion, above reached, that a direct appropriation may be
made out of the general revenue for the support and maintenance of
the University is removed from doubt, but it is equally certain that
the Legislature cannot appropriate out of the general revenue funds
for erection of buildings. Since this cannot be done directly, we must
inevitably conclude that it cannot be done indirectly.

It is axiomatic that the Legislature cannot do indirectly what can-
not be done directly. (59 S. W., 24; 55 N. Y., 50; 23 Ohio, 22.)
By wording an appropriation with the language “to reimburse the
Available Fund of the University,” and that money having been placed
in such fund, could be used, if lawful, for the purposes mentioned
in Section 10, Article 7, of the Constitution, but if such fund so ap-
propriated, or any part thereof, should be devoted to the purpose of
erecting buildings, such would be unconstitutional in that it would
be doing indirectly what is prohibited to be done directly.

. This would be true should the language of the appropriation specify
that the funds should be used for buildings, or should the appro-
priation be silent as to the purposes for which it should be used, for
it is a rule well established, and the courts not only have the authority,
but it is their duty to scrutinize the application of appropriated funds
in order that they should be devoted to a lawful purpose. (23 Ohio,
22.)

Therefore, it is our conclusion, and you are so advised, that the
Legislature may appropriate directly out of the General Revenue Fund
of the State an amount within their discretion to accomplish all of
the purposes mentioned in Section 10, Article 7, of the Constitution,
limited, however, in that no appropriation, or any part thereof, com-
ing directly or indirectly out of the general revenue of the State can
be used for the purpose of establishing a university and erecting build-
ings therefor.

Yours very truly,
WaraceE HAWKINS,
Assistant Attorney General.

Op. No. 2283, Bk. 55, P. 131.

CoNSTITUTIONAL LAW—PENALTIES—WORDS AND PHRASES.

The Legislature cannot release penalties against taxpayers incurred by failure
to pay taxes prior to January 31, 1921.

The Legislature may not enact a bill which contravenes or directly conflicts
with the provisions of the Constitution.
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“Obligation and liability” as used in' Section 55, Article 3, of the Constitution,
includes “penalty” due State for failure to pay taxes prior o January 31, 1921.

Section 10, Article 8, of the Constitution, withdraws from the Legislature the
power to release payment of taxes, and penalties incident thereto. ’

AvstiN, Texas, February 7, 1921.

Hon. J. M. Melson, Member of the House of Representatives, Capitol.

DEar Sir: Your letter addressed to the Attorney General of Feb-
ruary 3rd was placed on my desk for investigation and reply. The
question propounded therein is well set out in the following para-
graphs: .

“I find the people over the State relying upon the fact that the bill had taken
immediate effect, failing to pay their taxes on February lst, and are therefore
under the penalty of 10 per cent imposed by law for the non-payment of taxes
by February lst.

“The question is whether or not the Legislature will have power to relieve
the people from the payment of this penalty, and it is my idea that the Legisla-
ture has such power to introduce and pass a law relieving them from the pay-
ment of this penalty.”

Unless there is direct inhibition contained in the Constitution pro-
hibiting the Legislature from passing acts, then an act of the Legis-
lature would be valid since such an act would not be in direct con-
flict with the Constitution. Moore vs. Alexander, 107 S. W., 395.

It has been suggested that such legislation would be in conflict and
contravene the following quoted portions of the Constitution:

Article 3, Section 55. “The Legislature shall have no power to release or
extinguish or to authorize the releasing or extinguishing, in whole or in part,
the indebtedness, liability or obligation of any incorporation or individual to
this State or to any county or other municipal corporation therein.”

Article 8, Section 10. “The Legislature shall have no power to release the
inhabitants of or property in any county, city or town from the payment of
taxes levied for State or county purposes, unless in case of a great public
calamity in any such county, city or town when such release may be made by 2
vote of two-thirds of each house of the Legislature.”

Article 1, Section 16. ‘“No bill of attainder, ex post facto law, retroactive law
or any other law impairing the obligation of contract shall be made.”

In respect to Section 55 of Article 3 of the Constitution we are
called upon to determine what liabilities and obligations the people
intended to withdraw from the control of the Legislature.

The language of the section is broad, general and complete. The
words therein show no well marked prepossession in the mind of the
convention as to the particular character of evil which this section
was designed to destroy. It simply prohibits the releasing or extin-
guishing of any indebtedness, liability or obligation on the part of
any incorporation or individual to the State, to the county or mu-
nicipal corporation.

We are to determine whether or not the Legislature is deprived of
the authority to repeal a statute which requires the payment of a pen-
alty already incurred for failure to make payment of fazes prior to
January 31, 1920.

We can think of no broader language to express the relationship of
a duty owed by an individual to the State than the words “indebted-
ness, liability or obligation.” Indebtedness is more restricted in its
meaning than either the term “liability” or “obligation.” The enu-
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meration of the various obligations and liabilities due by a citizen to
the State would be of little avail in determining whether or not the
penalty to pay taxes at the proper time come within the meaning of
such words. Too, it might be said that the evils designed to be rem-
edied by the constitutional convention would shed some light on what
should be properly included in these terms and it has been argued
that such a criterion for arriving at the meaning of the Coustitution
is conclusive. At the time of the writing of this section one evil at
least sought to be corrected was that of withdrawing from the hands
of the Legislature the power to extend a remedy to the various State,
county and local officials who had defaulted or failed to properly col-
lect, account for, and disburse tax money. But there is no substantial
reflection in the words of Section 55 that this evil was the sole and
exclusive purpose for including such section in the Constitution.

As a means to a further and proper understanding of the terms used
in Section 55, we resort to the various cases which have been decided
and which involve this section.

In the case of Culter et al. vs. Castile, 37 S. W., 791, in which case
a writ of error was later refused, we find that the city of Galveston
required each bid for a street paving contract to be accompanied by a
deposit of $2000 to be forfeited if the bidder failed to qualify after the
awarding of the contract and it was material for a proper decision of
the case to ascertain whether or not a city would be authorized to re-
lease the $2000 deposit to the bidder. Judge Pleasants used the fol-
lowing significant language:

“and if on the other hand the appellant by refusing to comp]y with the
demand of the city to execute the contract and bond submitted to them thereby
incurred a liability whether in the form of legal damages or a penalty. The
city could not release the appellant from such liability because the exwercise of
such power is plainly prohibited by Section 55 of Article 3 of the Constitution
of this State, and it would be the duty of the city council to hold the money and
apply it towards the discharge of the liability incurred by this appellant.”

In the case of P. M. Oliver et al. vs. The City of Houston, 93 Texas,
201, on a certified question to the Supreme Court, it was necessary to
decide whether or not Section 55 of Article 3 of the Constitution pro-
hibited the Legislature from extinguishing an obligation to a State or
municipality by enacting a law which allowed the defendants to plead
four years limitations to tax suits brought in the name of the city
of Houston.

In answer to the question we find that the liability for the payment
of taxes is included within the meaning of the words in Section 55 of
Article 3.

“By that provision of the Constitution the Legislature 1s forbidden to pass
any law which would ‘extinguish any liability, indebtedness, or obligation to
the State or any county or city,’” and thereby power to extinguish liability for
taxes was denied. * * * TFor the prevention of these evils this provision
was inserted. (That is, governmental favoritism.) Its terms arc broad enough
to cover every conceivable obligation or liability, the remission of which would
diminish the public revenue and thereby either directly or indirectly impose a
heavier tax upon those not affected by the exemption.”

Also the contention was considered that the law fixing the limitation
on actions for taxes was a major interest to the Legislature in passing
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the act and that its incidental effect would not have any bearing upon
its validity. The court said:
“The effect of the act is to relinquish liability. The purpose to accomplish

that end is manifest. The result was the effectual exemption of the property
of appellants from taxation for the years named.”

The question was certified to the Supreme Court and Judge Williams
in an opinion agreed with the majority finding of the court below.

In the case of Delta County vs. W. A, Blackburn ¢t al. the question
arose whether or not the order of a commissioners court reducing the
rate of interest on a note for the purchase price of school land from
seven per cent to three per cent was beyond the power of the court.
Such action was held to be in direct contravention of Article 3, Section
55, of the Constitution.

In the case of Lindsey vs. The State, 96 Texas, 587, it was held that
the action of the commissioners court in selling judgments against in-
solvent debtors was valid under Article 3, Section 55, of the Constitu-
tion. In defining the words of this section Judge Williams used the
following language:

“But we are not authorized to import into the Constitution language which
it does not use. * * * It is one thing to release debtors or to extinguish
their debts, liabilities or obligations without payment or performance and quite

another to obtain by sale under fair and prudent management, the value of
such assets.”

We have, therefore, seen that the statute of limitation in effect re-
leasing liabilities for taxes; municipal taxes levied but uncollected ; re-
duction of ‘rate of interest on notes payable to' a county as purchase
money of school lands; the receiving of a less sum for a settlement of
accounts in favor of a county as against its officers; the return of a
deposit made by a bidder on a paving contract in the nature of a pen-
alty; and a compromise settlement by the grantee of a county school
land in the commissioners court whereby a deed was made upon no
consideration, all have been found to come within the meaning of the
words “debt, obligation or liability.”

The penalty for failure to pay taxes prior to January 31, 1920, has
already accrued and such penalty, together with the taxes, are secured
by. a special lien against all property as is provided in Article 8, Section
15, of the Constitution. This lien, on the ohligation and liability to
pay taxes and penalties thereon, “attaches and becomes an incumbrance
on the land from the date liability is fixed on the owner, which is the
first day of January of the year, although the amount of said tax is not
fixed and determined until some time subsequent thereto.” C. B. Cas-
well & Co. vs. Halbertzetle, 87 S. W., 911.

The obligation and liability both for the taxes and penalty is desig-
nated as an incumbrance in the case last mentioned above.

In a certified question the Supreme Court considering penalties said:

“But we are of the opinion that the penalty and costs which acerued upon' the
failure of the grantor in the deed to pay the taxes stand upon the same footing
as the taxes themselves. It is the duty of the latter to remove the incumbrance.
# # % Therefore, we think that if the debt of the covenantor which constitutes
an incumbrance on' the land is annexed either by law or by contract from a
condition the happening of which the debt may be increased and the condition
happens the increment is as much as part of the indebtedness as the original
debt, so in this case by reason of the default by the grantor in the deed in
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failing to pay the taxes assessed, the debts are by operation of law increased
by penalties and costs which increase it was the duty of the covenantor and not
the duty of the covenantee to preveni. Clearly the State, county and city has a
lien upon the land as well for the penalty and cost as for the taxes themselves
and we fail to see any principle upon which it could be claimed that any duty
would devolve upon the covenantee to discharge at any stage the obligation
which the covenantor had undertaken to be performed.”

Under the above decisions and the various expressions of the Supreme
Court indicating the nature of the obligations and liability which are
contained within Section 55 of the Constitution, we are irresistibly led
to the conclusion that a penalty for the failure to pay a tax prior to
January 31st, is a liability or obligation within the meaning of the
Constitution and the releasing and extingunishing of which is withdrawn
from the hands of the Legislature.

We shall not pass without noticing the case of Adams, Revenue Agent,
vs. Grasgiscoma, 15 S. R., 798, decided by the Supreme Court of Mis-
sissippi, interpreting a similar clause of the Mississippi Constitution in
which it was held that a penalty incurred for the selling of liquors with-
out a license would not come within the meaning of the particular word-
ing of the Mississippi Constitution.

The decision seeks to determine whether or not a penalty arising as
above disclosed came within the meaning of the words “obligation and
liability” as used in the Constitution, and it was said “a careful scru-
tiny of the language of the entire section shows that the use of the
word ‘liability’ was intended to he rvestricted or perhaps it is more
accurate to say that the word cannot be read in its full sense without
doing violence to the purpose of the section as a whole.”

Thereafter the opinion calls attention to the words “liability held and
owned by the State” and the answer by payment thereof “into the
proper treasury” and the further limitation “nor shall such liability
-or obligation be exchanged or- transferred except on payment of its
face value.”

But the argument and rules of interpretation applicable to the Mis-
sissippi Constitution and its language are in nowise applicable to the
general, broad and sweeping provisions of Section 55 of the Texas Con-
stitution. Aud furthermore, the courts have shown a general tendency
to give the general words used in this section their ordinary meaning.

By reason of the broad language in this Section 55, the construction
‘thereof by the courts giving full effect to such words, we conclude that
the penalty provided creates a liability within the meaning of our Con-
stitution. 37 Pac., 1017,

Section 10, Article 8, of the Constitution prohibits the Legislature
from releasing the payment of taxes levied for State and county pur-
poses and the penalties herein discussed being so closely allied to the
taxes and are considered by the adjudicated cases as an incident thereof,
would subject them to the restriction mentioned in the foregoing article
and section of the Constitution. City of San Antonio vs. Toepperwin,
135 S. W,, 416.

Article 1, Section 16, would not be violated by the passage of such
act releasing the penalties, for it is well understood that the remedy
for the collection of taxes is subject to change and modifications by the
. Legislature. De Cordova vs. City of Galveston, 4 Texas, 470. And
furthermore, a penalty is always executory as between individuals, and
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no person can claim as against another a vested right in a penalty, but
such construction placed upon the nature of a penalty does not mili-
tate against the holding that the Legislature is without power to re-
lease or relinquish penalties, for the reason that the Legislature, under
Section 55, Article 3, of the Constitution, may not release any liability
or obligation which an individual owes the State or municipal corpora-
tion. This constitutional clause applies to liabilities and obligations
as between the States, lesser political subdivisions, and citizens, and the
holding that releasing and relinquishing penalties already incurred is
not retroactive, is in nowise in conflict with the holding that such a
penalty is a liability or obligation within the meaning of Section 55,
Article 3, of the Constitution.

Therefore, it is the opinion of this Department, and you are so ad-
vised, that the proposed legislation releasing and relinquishing “pen-
alties” already incurred by taxpayers for failure to pay taxes prior to
January 31, 1921, would be void because it contravenes Section 55,
Article 3, and Article 8, Section 10, of the Constitution of Texas; how-
ever, a postponement of the payment of penalties already incurred would
not be a “releasing or relinquishing” of an “obligation” or liability
which is inhibited by the Constitution.

Yours very truly,
Warace HAWKINS,
Assistant Attorney General.

Op. No. 2294, Bk. 55, P. 209.

ConsTITUTIONAL LiaAw—MUNICTPATITIES AND COUNTIES, DISTINCTIONS
BeETwEEN THE Two—POWER OF LEGISLATURE TO (GRANT
A1p T0 COUNTIES.

Municipalities are established primarily for the benefit of their inhabitants,
and are not for the common benefit of the State, or people at large.

Counties, while commonly designated quasi corporations, are essentially in-
strumentalities of the State; political subdivisions of the State created as an
agency of local government for the performance of those obligations which the
State owes the people at large.

The Legislature is not inhibited from granting public money to a county, pro-
vided the money is to be used in aid of a governmental function, or duty which
the States owes to the people at large.

Section 51, Article 3, Texas Constitution.

Avustin, TExas, February 24, 1921.
Hon. John E. Quaid, Member House of Representatives, Capitol.

Dear Sir: As chairman of a sub-committee of the Appropriation
Committee, you have asked the Attorney (eneral to advise you whether
in his opinion House bill No. 391 is constitutional. This bill proposes
to appropriate “out of the general revenues of the State of Texas, not
otherwise appropriated, the sum of $50,000” to each of the counties
named in the act, totaling fifteen in number, the same to constitute
the permanent school fund of the counties named in the act, the same
to be “in lieu of any and all appropriations of public lands for county
school purposes to which said counties, or any one thereof, may be en- .
titled, under existing law.”
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It is stated in the emergency clause that the counties named in the
act have never received any public land from the State for school pur-
poses, and further, that there is not now any land that can be appro-
priated or given to the counties named in this act to be used by them
for school purposes.

It has been the established policy of this State from the beginning
to donate to each county a certain amount of public land to be and con-
stitute the public school fund of the county. Prior to Statehood, the
Congress of the Republic of Texas by an act approved January 26, 1839,
appropriated three leagues of land to each county in the Republic for
school purposes. Later this was increased to four leagues.

It seems that at the time the counties named in House bill No. 391
were created the public land of the State that could be appropriated to
counties for school purposes had been exhausted, hence these counties
were denied this donation or bounty from the State that all other coun-
ties had received.

It is now sought to have the State grant to these counties in lieu of
land a money appropriation to be used in like manner as other counties
under the law are required to use the proceeds derived from the sale of
lands donated by the State.

Section 51, Article 3, of our Constitution provides in part that “the
Legislature shall have no power to make any grant or authorize the mak-
ing of any grant of public money to any individual, association of indi-
viduals, municipal or other corporation whatsoever.”

Section 50, 52, 53 and 55 of said Article 3, and Sectien 3 of Article
11, contain inhibitions against the State, counties or municipalities
granting money or credit to any individual, corporation, etc.; or the
granting of any extra compensation for public service after the service
has been rendered; or the cancelling of any indebtedness, liability or
obligation owing to the State, or fo any county or municipality; and
denies “any county, city or other municipal corporation” the power to
become subscribers to the capital of any private corporation, ete. All
of these provisions are for the protection of the public funds and the
public credit against misuse. '

However, if there is any inhibition against granting aid to counties
it is contained in that part of Section 51, Article 3, already quoted.

Tt will be observed that counties are not named in this section by
name, bui the inhibition does include “municipal or other corporations.”
There is a distinction to be drawn between a municipal corporation and
a county; also between a private corporation and a county. This dis-
tinction is most clearly pointed out in the opinion of Mr. Chief Justice
Phillips, to which we shall directly call attention.

In the case of Bexar County vs. Linden, the question before the court
briefly stated was this: District attorneys receive most, if not all, of
their fees from the State. Article 3869, Revised Civil Statutes, as
amended, required the district attorneys after they had received the
maximum amount that they were entitled to retain as compensation
for their services to pay into the county treasury all fees received by
them, including the fees received from the State, and the money paid
into the county treasury became the property of the county. Linden,
ag district attorney of Bexar County, had received fees in excess of the
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maximum amount he could retain. A lawsuit resulted, Linden contend-
ing that the statute requiring district attorneys to pay money received
from the State into the county ireasury for the use and benefit of the
county was unconstitutional for the reason that to require this money
received from the State to be paid to the county would bhe a grant of
public money by the State to a county in violation of Section 51, Ar-
ticle 3, of the State Constitution. Tinden won in the frial court. The
Court of Civil Appeals at San_Antonio also held the statute unconsti-
tutional. 205 S. W., 478. Bexar County carried the case to the Su-
preme Court. See 220 N. W., 761.

The Supreme Court held the statute constitutional.
Judge Phillips, who wrote the opinion, quotes from Dillon’s work
on Municipalities, as follows:

“The primary and fundamental idea of a municipal corporation is an institu-
tion to regulate and administer the infernal concerns of the inhabitants of a
defined locality in matters peculiar to the place incorporated, or at all event:
not common to the State or people at large.”

Continuing, Judge Phillips said: °

“The affairs of a municipality are municipal affairs, their concerns are munici-
pal—those merely of the community, and the powers they exercise are municipal
powers.

* “This is not true of counties. They are essentially instrumentalities of the
State. They are the means whereby the powers of the State are exerted through
a form and agency of local government for the performance of these obligations
which the State owes the people at large. They are created by the sovereign
will without any special regard to the will of those who reside within their
limits. Their chief purpose is to make effective the civil administration of the
State government. The policy which they execute is the general policy of the
State. Through them the powers of government operate upon the people and
are controlled by the people. They are made use of by the State for the collec-
tion of taxes, for the diffusion of education, for the construction and main-
tenance of public highways, and for the care of the poor. All of these things are
matters of State, as distinguished from municipal, concern. They intimately
affect all the people. The counties are availed of as efficient and convenient
means for the discharge of the State’s duty in their regard to all the people.”

Continuing, it is said:

“They possess some corporate attributes, but they are, at best, only quasi
corporations. 1 Dillon, 37; Heigel vs. Wichita County, 84 Texas, 392, 19 8. W.,
562, 31 Am. St. Rep., 63. Primarily, they are political subdivisions—agencies
for purely governmental administration. They are endowed with corporate

character only to better enable them to perform their public duties as auxiliaries
of the State.”

Judge Phillips then quotes with approval from the opinion in the
case of Hamilton County vs. Mighels, 7 Ohio St., 109, as follows:

“A municipal corporation proper is created mainly for the interest, advantage.
and convenience of the locality and its people; a county organization is created
almost exclusively with a view to the policy of the State at large, for purposes
of political organization and civil administration, in matters of finance, of edu-
cation, of provision for the poor, of military organization, of the means of
travel and transport, and especially for the general administration of justice.
With scarcely an exception, all the powers and functions of the county organiza-
tion have a direct and exclusive reference to the general policy of the State, and
are, in fact, but a branch of the general administration of that policy.”

He then quotes from the case of City of Sherman vs. Shebe, 94
Texas, 129:
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“Counties are commonly designated quasi corporations for the reason that.
being but political subdivisions of the State and organized purely for the.pur
poses of government, they differ essentially not only from private corporations,
but also from such public corporations as towns and cities, which are volun-
tary and are established largely for the private interests of their inhabitants.”

He then calls attention to an opinion of our Supreme Court, written
by Judge Stayton:

“In Judge Stayton’s discussion in City of Galveston vs. Posnainsky, this differ-
ence is pointed out with the force and clearness characteristic of his opinions.
It is there emphasized that counties are but ‘an agency of the State through
which it can most conveniently and effectively discharge the duties which the
State, as an organized government, assumes to every person, and by which it
can best promote the welfare of all’; and that the State makes use of them ‘to
exercise powers not strictly municipal, but in fact State powers, exercised for
the State through the local officers within prescribed territorial limits.’”

Continuing, Judge Phillips said:

*“Since the duties which the counties perform are State duties and the powers
they exercise are State powers, an apportionment to them of State funds, as
the payment into their treasuries of the excess fees of district attorneys under

this statute, for the carrying out of those duties, is manifestly not a grant of
public money.”

We do not think the Supreme Court held, or intended to hold, that
the State may grant public money to counties indiscriminately and
without regard to the purpose for which it is to be used, but it has
held in the above case that public money may be granted indirectly by
the State to a county for a governmental purpose, and if it can be
granted indirectly as is done in the matter of excess fees, it can be done
directly, for it is fundamental that a thing cannot be done indirectly
by the Legislature that the Legislature could not do directly.

Education is a matter of general interest to all the people and under
our form of government it is the belief of many that the State owes
no greater obligation to the people than the duty of furnishing to the
children and young people adequate educational advantages and oppor-
tunities. Judge Phillips, in the above case, in enumerating those things
governmental in their nature in which the States makes use of the
counties as an agency to execute or perform, names “the diffusion of
education.”

We are of the opinion that in all educational matters, the county,
speaking in a broad sense, is but the agent or the means used by the
State to discharge a function or duty governmental in its nature, and
that a grant of public money to a county to become and be used as a
permanent education fund for the county is not inhibited by the Con-
stitution.

Neither is House bill No. 291 discriminatory in its application pro-
vided that all counties that have not received a grant of public land
from the State are embraced within its provisions.

I am with respect,

Very truly yours,
E. F. SuitH,
Assistant Attorney General.
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Op. No. 2301, Bk. 55, P. 234,

CoNsTITUTIONAL LAw,

A law enacted by the Legislature to become effective only upon the happening
of a future event, is not for that reason invalid.

A bond executed by the citizens of Austin guaranteeing that certain described
lands that the State desires to purchase for the use of the University shall not
cost the State above a certain amount, is legal.

Avustin, Texas, February 28, 1921.

Hon. Lee Satterwhite, Chairman Appropriations Committee, State
Capitol.

DEar Sir: I have your letter of the 24th instant, addressed to the
Attorney General, reading as follows:

“The Committee on Appropriations have under consideration the purchase of
certain lands adjacent to the University of Texas, from about two hundred
separate owners, and the question has arisen in the committee as to whether or
not certain representatives of the Austin Chamber of Commerce and the citizens
of Austin, can legally bind themselves to guarantee to the State that all of said
land within the preseribed metes and bounds can be procurcd for not exceeding
a certain’ sum.

“We would like for you to advise this committee whether a guarantee or bond
signed by the citizens of Austin, would be binding upon them in the event the
State was unable to procure said land at the price fixed.

“The further proposition is that if the Legislature will appropriate a fixed
sum of money to be available upon the procurement of titles to said land, that
the citizens of Austin will guarantee that said land could be procured for not
exceeding the amount specified and appropriated for that purpose. .

“Mr. Baker, representing the citizens committee, has doubtlessly called on
you to get your opinion upon this subject, and our understanding is that they
are willing to sign a bond of such language and tenor as the Attorney General
would require, in order to make it binding if it can be so drawn.

“Please give us as prompt an answer to this inquiry as possible, and oblige

o 3

yours.

Your inquiry presents two questions. First, does the offer by the
Chamber of Commerce and the citizeris of Austin to guarantee that
the land described in the act shall not cost the State of Texas to ex-
ceed a certain amount constitute improper or undue influence such as
to invalidate the act? Second, can the Legislature enact a law to
become effective only upon the happening of a future event, that is,
the execution of the bond by the Chamber of Commerce and the citi-
zens of Austin?

We shall discuss these two question in the order named.

It is the opinion of this Department that the offer made by the
Chamber of Commerce and the citizens of Austin does not constitute
undue or improper influence. It has repeatedly been held by the
courts that the gift of land or buildings by an individual to a State
or county to be used for public purposes in the event the State or
county will locate certain institutions at certain places, does not con-
stitute bribery, and that such an offer does not constitute undue and
.improper influence upon the persons who have the right to decide
where such State or county institution shall be located.

In the case of Wells vs. Taylor, 5 Montana, 202, the Supreme Court
of Montana said:

“The petitioners further rely upon the allegations of their application, that
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prior to the election there was presented an offer to the voters of the county in
the form of a bond, conditioned for the building a courthouse at Boulder City,
provided a majority of the votes cast at the election were in favor of changing
the county seat of the county to that place. This offer was not bribery. A
proposition of this kind, looking to the public welfare, and for the benefit of all
the people alike, contains no element of criminality or imworality. The thing
offered is of a public nature, pertaining to the public and not to individuals,
and the party to be influenced is a whole county, and in a manner to benefit
every inhabitant thereof. This is not the case of a candidate for public office,
who, in order to secure votes, promises in case he shall be elected to donate a
portion of his salary or other valuable thing to the county or State. This would
be simply a proposition to purchase an office in consideration of personal serv-
ices or money, or both. Such a proposition the law condemis as against sound
policy, and as tending to corruption. A man who is so infirm in morals as to
be willing to purchase an office, would probably resort to corrupt practices in
order to extort from the people the price paid. Public buildings and places to
transact the public business of the people are in' every couniy a necessity. They
are provided, and rightfully, by a tax upon the whole people, for the reason
that all are benefited by their erection. But if, during the pendency of an elec-
tion to change a county seat, a man or company of men should erect at a
certain place a courthouse and county offices in order to retain the county seat
at such place, could such man or company be charged with bribery, or the exer-
cise of an undue influence upon the election? Reasonable men in casting their
ballots look to the public interest and general welfare. A self-governing people
have the right to do in a legal way whatever is not forbidden by the law or
public policy, for the public good. Philanthropy might erect a public building
for the use of the people. Might the donor not give and the people accept with-
out being guilty of a crime? And if such gift were a courthouse, and made
during the pendency of an election to remove or change the county seat, is it
possible that the people would be guilty of a crime if, in casting their ballots,
they took inio consideration the public benefits to be derived from such gift?
The motive which prompts the gift is not material. If the donation promotes
the public welfare, the people, in casting their ballots, have the right to con-
sider it, whether the motive be good or bad. A whole people are not bribed
by the bestowal of public benefits for the good of all alike. The law proceeds
upon the theory that a self-governing people are self-respecting, and that whole
communities will not do any act that reflects upon their honor or integrity.”

In the case of Neal vs. Shinn- 4 S. W., 771, the Supreme Court
of Arkansas said:

“The complaint filed by the contestants, who are the appellants here, charges
that the offer of the appellees to build a courthouse and jail, and donate them
to the county in case the county seat should be changed, and the execution of a
bond payable to the county commissioners for the faithful performance of their
promise, was the offer of a bribe to the electors; that a sufficient number of
votes to change the result was influenced thereby; and that the election voting
a change of the county seat was, for that reason, void. That donating facilities
for the public convenience as an inducement to the electors of a county to vote
for the removal of a county seat will not invalidate the election has been ruled
in every case where the question has arisen to which our attention has been
called, and, as we think, upon sound reasoning.”

In the case of Douglass vs. County of Baker, 23 Fla., 419, the Su-.
preme Court of Florida said:

“We do not think the offer of MacClenny to build a courthouse at MacClenny,
if the voters would locate the county site there, and his performance of the
offer, invalidates the election. Dishon vs. Smith, 10 Towa, 212; Attorney Gen-
eral vs. Supervisors Lake Co., 33 Mich., 289; State vs. Purdy, 36 Wis,, 213.
The authorities recognize such offers of public conveniences as legitimate in such
contests. They cannot be regarded as corrupt agencies, or as influencing cor-
rupt voting.”
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In the case of Hawes vs. Miller, 56 Iowa, 395, the Supreme Court
of Towa said:

“It is alleged in the petition, and admitted by the answer, that a number of
citizens of Manchester, who had signed the petition for the relocation of the
county seat before the election, executed and filed in the office of the county
auditor a bond obligating themselves to remove the jail from Delhj to Man-
chester, purchase and convey to the county an eligible site for the jail and
county buildings, to furnish and lease to the eounty an eligible site for the jail
and county buildings, to furnish and lease to the county for ninety-nine years
the town hall, and to furnish to the county four sufficient rooms, with fire-
proof vaults, all free of expense to the county, within thirty days after the
canvassing of the vote, if it should be for the relocation of the county seat. It
is also shown that by ordinance of the town of Manchester, the town hall was
offered for the use of the county, in case the county seat should be established
in that town. The bond and ordinrance were published in the county news-
papers, and circulars reciting them were sent to the voters of the county. The
petition alleges that the number of electors who were influenced to vote for the
relocation by these inducements offered by the town and citizens of Mantchester
exceeds the majority which the proposition received. There are no admissions
or evidence upon these allegations of the answer. That the proposition had an
effect upon the election cannot be doubted, and for the purposes of the case,
it may be admitted that it was as great as is alleged in the petition.

“It is claimed by plaintiffs that the proposition of the citizens and town of
Manchester, to furnish, free of expense, county buildings, was a bribe offered to
the electors of the county to induce them to vote for the relocation of the county
seat which defeats the election. The question of law here presented now demands
our attention. To provide suitable buildings for county purposes at the county
seat requires considerable outlay of money. This fact often possesses controlling
influence in the location of county seats. It has often occurred that county
seats have been located or relocated upon the ground that county buildings
were supplied by the citizens of the town where the county seat is fixed by the
vote of the people. The question of location of county seats involves matters of
convenience and expense to the whole county. It may be inconveniently located,
yet the people would endure the inconcenience rather than incur the expense of
erecting new county buildings at another place. If the obstacle of expense be
removed the electors would vote for a change. We see nothing like bribery in
this. This precise question was before this court in Deshon vs. Smith, 10 Towa,
212, and it was decided that contributions in land and money to be used for
county purposes, in consideration of the location of the county seat, do mnot
amount to bribery.”

Other cases holding to the same effect are Deshon vs. Smith, 10
Towa, 212; State vs. Elting, 29 Kan., 397; State vs. Purdy, 36 Wis,
225. We have not been able to find a single case holding to the
contrary.

Tt is interesting to note that in the Montana case a bond was made
guaranteeing that those who executed the hond would build a court-
house at Boulder City, provided a majority of the votes cast at the
election were in favor of changing the county seat of the county to
that place; and again in the Arkansas case, certain parties executed
a bond payable to the county commissioners for the faithful perform-
ance of their promise in the event the county seat was changed; and
in the Towa case a bond was executed guaranteeing to purchase and
convey to the city an eligible site for the county buildings and to
furnish and lease to the county for ninety-nine years the county hall,
and to do certain other things. In all of these cases no question is
raised as to the validity of such bond. We consider that these cases
are directly in point on the question under consideration, and we
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can reach no other conclusion than the one announced with reference
to this question. .

Referring to the second question raised by your inquiry, that is,
can the Legislature enact a valid law when the same is not to become
effective except upon the happening of a future event, this question
must be answered in the affirmative.

The Constitution of the United States is a grant of power from the
States to the Federal Government. The Constitution of Texas is an
instrument of limitations ordained and promulgated by the true sov-
ereign, the people, and the Legislature may enact any law not for-
bidden in express terms or by reasonable implications by some pro-
vision contained in our State Constitution.

In the case of Harris County vs. Stewart, 91 Texas, 133, Mr. Jus-
tice Brown, speaking for the Supreme Court, said:

“Courts have no right to declare an act of the Legislature void because it is
against the spirit of the Constitution; when a judge pronounces a law to be
contrary to the Constitution, he must be able to put his finger upon the pro-
vision of that instrument which prohibits the act, or from which the prohibition
naturally arises.”

We do not find anything in our Constitution that prohibits the
Legislature from enacting a law such as is referred to in your letter,
nor do we find anything from which the prohibition naturally arises.

On the other hand, we do find the Constitution commanding the
Legislature to “provide” for a university of the first class, Section 10,
Article 7.

This Department on February 15, 1921, in an opinion addressed to
Hon. W. O. Wright of your committee, held that the Legislature had
the authority to appropriate out of the general revenue of the State
funds to enlarge the present University campus. This the Legis-
lature proposes to do, provided the citizens of Austin will guarantee
that certain land definitely described in the proposed bill may be pur-
chased by the State for the amount of the appropriation carried in
the bill.

The Legislature, acting for the people of Texas, desires to safe-
guard the expenditure of the people’s money, but at the same time
they think it necessary to purchase, the land described in the proposed
act. It must be assumed that the Legislature is of the opinion that
the amount of the appropriation is sufficient to purchase the land at
a fair price, and that it is unwilling and determined not to pay more
for the land than it is actually worth.

The citizens of Austin knowing that the purchase of this land for
University purposes will increase the value of all property adjacent
to the University and perhaps all property in Austin, are willing in
consideration of the State purchasing this land, to guarantee that the
cost of the land described in the act will not exceed the amount of
the appropriation. We think from a legal standpoint that the pro-
posed guarantee would be based upon a legal consideration and the
bond or instrument of guarantee can doubtless be drawn so as to
constitute an admission on the part of those who execute the same,
that it is based upon a valid and legal consideration. In any event,
no money need be drawn from the State Treasury until the deeds to
all the land described in the act are ready for delivery to the com-
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mission or Board of Regents, and for a consideration not in excess of
the amount appropriated.

Judge Cooley, in his work on Constitutional Limitations, lays down
this general proposition :

“But it is not always essential that a legislative act should be a completed
statute which must in any event take effect as law, at the time it leaves the
hands of the legislative department. A statute may be conditional, and its
taking effect may be made to depend upon some subsequent event.”

In Peck vs. Weddell, 17 Ohio St., 271, it was held:

“It is further objected to this act, that it purports to effect a removal of the
county seat at an indefinite time, upon a contingency uncertain, and depending
upon the discretion of the county commissions. But we do not see the force
of this objection. Many laws can only operate upon the happening of certain
contingencies; yet they are nevertheless valid.”

In Balt vs. Kirkley, 29 Ed., 85, it was held:

“A valid law may be passed to take effect upon the happening of a future
contingent event, even where that event involves the assent of its provisions by
other parties.”

In Barto vs. Himrod, 8 N. Y., 483, it was held:

“A valid statute may be passed to take effect upon the happening of some
future event. Certain or uncertain, it is a law in presenti, to take effect in
future. The event, or change of circumstances, must be such as, in the judg-
ment of the Legislature, affects the question of the expediency of the law. The
Legislature in effect declares the law inexpedient if the event should not happen,
expedient if it should happen. They appeal to nobody to judge of its ex-
pediency.”

The above language is quoted with approval in Lothrop vs. Stead-
man, 42 Jowa, 583.

In the case of The State of Connecticut vs. N. H. & N. Ry. Co., 43
Conn., 351, it was held:

“In this controversy between the people of Plantsville and the defendants.
the Legislature thought it expedient to grant relief to the former on condition
that they, at their own expense, should erect suitable buildings for the station.
Accordingly the act was so framed as to take effect only when that should be
done. We see nothing objectionable in this. It was a legitimate exercise of
legislative power and not a delegation  of it.”

In Walton vs. Greenwood, 60 Me., 356, the court said:

“The case is this. Section 3, of the ‘act to change the place of holding the
supreme judicial court in the County of Somerset and to change the shire town
to Somerset County,” runs thus: ‘The previous sections of this act shall be void
and of no effect unless the town of Skowhegan, or its citizens, shall on or before
the first day of March, in the present year, without expense to said county of
Somerset, provide suitable room and other accommodations for said court and
officers to the acceptance of a majority of said county commissioners, and
shall execute and deliver to them a good and sufficient lease or other instrument,
to secure the use thereof to said county, for the purpose aforesaid, during said
five years, if the same shall be occupied so long, for the purposes specified in
this act, and shall also convey or secure the conveyance in like manner, of a
suitable site for county buildings in said Skowhegan.’ Hercupon it is argued
that here was an unconstitutional delegation of the power of legislation to the
town of Skowhegan, or its citizens, at whose option the act was to be void, and
that there are constitutional objections to a piece of legislation which makes
the place where the courts shall be holden in a county, to depend upon the acts
or omisgsions of any particular town or its citizens, and the judgment of the
county commissioners thereupon. We do not find either in the letter or the
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spirit of the Constitution anything which forbids the Legislature to attach
conditions of this description to their acts. Upon' the wisdom or expediency of
so doing, it is no part of our duty to express an opinion. Of that, the law-
making power, commissioned by the people for that purpose, must judge. Our
office is to give a just and proper interpretation to all these clauses as we find
them spread upon the statute book, and to hold them valid and binding. unless
they appear clearly to be repugnant to the Constitution of this State or to
that of the United States.

“The conditions are as much part of the act as the positive provisions to
which they are subjoined, and which they qualify. The whole taken together,
expresses the will of the Legislature in the form of law, and, not being in con-
flict with any constitutional provisions, but on the other hand being sanctioned
by numerous precedents, must be held valid and binding.”

In response to your request for a prompt answer to your inquiry,
this opinion has been prepared in haste and the subjects and the
authorities in support of our views have not been arranged with that
degree of regularity that a systematic and well ordered mind demands.
However, we do believe that our conclusions are supported by the
weight of American legal authorities.

I am, with respect,

Yours very truly,
E. F. SuirH,
Assistant Attorney General.

Op. No. 2386, Bk. 56, P. 1.

CONCURRENT RESOLUTIONS—APPROPRIATION BILLS.

The provisions of a law passed by the Legislature in conformity with the con-
stitutional requirements cannot be repealed or otherwise nullified by concurrent
resolution.

Money cannot be appropriated by concurrent resolution, for the reason that no
money can’ be drawn from the State Treasury except in pursuance of an appro-
priation made by law and the Constitution provides that “no law shall be
passed except by bill.”

Avustin, Texas, September 26, 1921.

Hon. Lon A. Smath, Comptroller, Capitol.
Dear Sik: Your letter of the 23rd instant addressed to the At-
torney General received. Your communication reads as follows:

“I am herewith submitting you the following accounts to cover insurance,
towit:

Arthur L. Skelley.............. ... ... .. . ... $315.38
The Stacy-Young Company..... ........................ 611.00
Millican & Hamby............ ... .c.oiiiiiinnannn. 302.08
Fred K. Fisher Insurance Ageney........ ........ ...... 636.37
Fred K. Fisher Insurance Agency........ ............ .. 551.90
E. R. Barrow & Company....................coooiiio... 115.40

“These accounts are to cover insurance on State property, and charged against
appropriation D-330, Adjutant General’s Department, and passed by the First
Called Session of the Thirty-seventh Legislature,

“In the current appropriation for the Adjutant General’s Department, we
find these words: ‘Providing for the payment of insurance premium covering
property belonging to the State of Texas,” included along with appropriation
for sundry other objects, $160,000 for year ending August 31, 1922

“Also, on page 129, House Journal of the fourth day, Second Called Session
of the Thirty-seventh Legislature, we find a Senate Concurrent Resolution No. 3,
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prohibiting the payment of such accounts, ‘notwithstanding there may be items
in the appropriation bills authorizing the expenditure of money for payment of
insurance premiums.’

“Therefore, am I authorized to pass above accounts for payment?”’

In the biennial appropriation for the support and maintenance of
the Adjutant General’s Department, we find that $160,000 has been
appropriated for each of the fiscal years. This amount covers many
items of expense, including “the payment of insurance premiums cov-
ering property belonging to the State of Texas.” This appropriation
was made by the First Called Session of the Thirty-seventh Legis-
lature.

The Second Called Session of the Thirty-seventh Legislature adopted
Senate Concurrent Resolution No. 3, which reads as follows:

“Senate Concurrent Resolution' No. 3, relating to insurance on State property.

“Whereas, It is of great financial importance to the State that a fixed policy
be established with reference to carrying fire insurance upon buildings and
contents belonging to the State and its various institutions; and

“Whereas, The insurance data and information tabulaied and set out ou
page 261 of the first annual’report of the State Board of Control indicate that
a Substantial saving can be made to the State in carrying its own insurance;
therefore, be it

“Resolved by the Senate of the State of Texas, the House of Representativea
concurring herein, That hereafter it shall be and is the fixed policy of this State
that the State shall carry its own insurance upon State buildings and contents,
and that no insurance policies shall be taken out upon any of the public buildings
of this State, nor upon the contents thereof, and the State Board of Control and
all other boards having charge of buildings of the State, and the contents of
such buildings, are hereby instructed not to have such buildings nor property
insured, notwithstanding there may be items in the appropriation bills author-
izing the expenditure of money for the payment of insurance premiums.

“Provided, that it is declared to be the policy of the State hereafter at the
end of each two-year period to set aside approximately ome per cent of the
value of all public buildings owned by the State as a sinking fund until ten per
cent of the total value of all such buildings has been accumulated, and that this
sinking fund shall be invested in school bonds in the school districts of this
State.

“Provided, however, that this resolution, or any part of its provisions, shall
not apply to or affect the University of Texas, and its branches, and that it is
the fixed policy of the State that all buildings and the contents thereof, belong-
ing to the University of Texas, and its branches, shall be kept insured at all times
against any loss by fire or tornadoes.”

In answering your inquiry, we are presented with two legal ques-
tions as follows:

First: Can the Législature by concurrent resolution repeal or nul-
lify the provisions of a law passed in conformity with the require-
ments of the Constitution?

Second: Can the Legislature appropriate public money and author-
ize its withdrawal from the State Treasury by concurrent resolution?

At the time the concurrent resolution was adopted the departmental
appropriation bill authorizing the Adjutant General’s Department to
insure certain property belonging to the State and making an appro-
priation fo pay the insurance premiums was a part of the laws of
Texas, but this concurrent resolution expressly provides that “no
insurance policies shall be taken out upon any of the public buildings
of this State, nor upon the contents thereof, * * * notwithstand-
ing there may be items in the appropriation hills authorizing the ex-
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penditure of money for the payment of insurance premiums.” Then
again, this concurrent resolution expressly provides that it is the fixed
policy of the State at the end of each two-year period to set aside
approximately one per cent of the value of all public buildings owned
by the State as a sinking fund until ten per cent of the total value
of all such buildings has been accumulated, thiz sinking fund to be
invested in school district bonds. The only way, of course, that this
sinking fund could be created is by withdrawing from the State Treas-
ury sufficient funds to amount to approximately one per cent of the
value of the public buildings, and money cannot be withdrawn from
the Treasury except by an appropriation made by the Legislature. So
we find that this resolution attempts to make an appropriation.

We will now attempt to answer the second question; that is, can
the Legislature by concurrent resolution make an appropriation of
State funds for any purpose? On May 17, 1913, this Department
advised Hon. W. P. Lane, the then Comptroller, that appropriations
could not be made by the Legislature except by law; that all laws
must be passed by bills. Opinions of the Attorney General, Vol. 31,
page 321. This opinion was written by Hon. C. M. Cureton, then
First Assistant Attorney General, now Attorney General, and con-
sists of eighty-two typewritten pages, and thoroughly reviews all the
American aunthorities on the subject involved. The opinion also directs
attention to those parts of our own Constitution that directly deal
with this subject. In addition to referring you to the above opinion,
we will also quote from certain’ sections of the Constitution of Texas.

Section 6, Article 8, provides that “no money shall be drawn from
the Treasury, but in pursuance of specific appropriations made by law.”

Section 29, Article 3, provides that “the enacting clause of all laws
shall be: ‘Be it enacted by the Legislature of the State of Texas.’”

Section 30 of Article 3 reads as follows: “No law shall be passed
except by hill. * * *»

The appropriation bill which provides for the payment of these in-
surance premiums was passed in conformity with all the foregoing
constitutional requirements. The concurrent resolution does not com-
ply with any of them, as, for instance, it does not have the enacting
clause required by the Constitution, and it is not a bill, but a con-
current resolution. Money cannot be drawn from the Treasury ex-
cept by an appropriation made by law, and the only way that a law
can be made is by bill, and this bill must contain the enacting clause
as provided in Section 29 of Article 3. It follows, then, that no
officer of this State is authorized to withdraw money from the State
Treasury for the purpose of creating the sinking fund provided for
in this concurrent resolution.

We do not think an appropriation bill passed in accordance with all
constitutional requirements can be repealed or nullified by a concur-
rent resolution, but, if the resolution can be given that effect, we do
not think the Legislature would have repealed that part of the ap-
propriation bill providing for the payment of insurance premiums by
this resolution had it known that the sinking fund provided for could
not legally be established by means of a concurrent resolution.

You are respectfully advised that, in the opinion of this Depart-
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ment, you are authorized to draw your warrant as Comptroller in pay-
ment of the accounts set out in your letter.
I am, with respect,
Yours very truly,
B. F. Sarra,
Assistant Attorney General.

Op. No. 2250, Bk. 54, P. 459.
Power oF LEGISLATURE To Levy Porr Tax Uron WoMEN.

The Constitution of the State of Texas does not prohibit the Legislature from
levying a poll tax upon all persons, both men and women.

AvusTIN, TEXAS, September 17, 1920.

His Ezxcellency, the Hon. W. P. Hobby, Governor of Texas, Austin,
Texas.

My Dear GoverNor: On September 14, 1920, you propounded to
the Attorney General’s Department an inquiry, the effect of which
is to be advised if the Legislature has the power to impose a poll tax
upon females the same as on males, without the necessity of additional
constitutional enactment.

Answering your inquiry, I beg to advise that it is the opinion of
the Attorney General’s Department that the Legislature has the con-
stitutional right to impose a poll tax upon all citizens, irrespective of
sex. The authority upon which we predicate our conclusions is as
follows:

Article 8, Section 1, of the Constitution adopted in 1876, provides,
among other grants of authority, the following specific grant:

“The Legislature may impose a poll tax.”

This specific grant of authority is without limitation, is clear and
unquestionable in its meaning, and there is no other provision of the
Constitution adopted subsequently which is in conflict therewith.
Other provisions of the Constitution relating to the poll tax are as
follows:

Article 7, Section 3, provides that “one-fourth of the revenue de-
rived from the State occupation taxes and a poll tax of one dollar on
every male inhabitant of this State between the ages of twenty-one and
sixty shall be set apart annually for the benefit of the public free
school.”

The Court of Criminal Appeals, in an opinion by Judge Ramsey
(Solon vs. State, 114 S. W., 359) held that this latter provision had
the effect in express terms of levying a poll tax upon every male in-
habitant between the ages named.

This provision of the Constitution was adopted in 1909, but we
call your attention to the fact that the adoption of this provision of
the Constitution was for the purpose of providing revenues for the
schools, and was in effect an appropriation of one dollar of the taxes
collected from male inhabitants of the State to the public schools and
is in no sense a limitation upon the general power of the Legislature
to levy a poll tax in any amount and upon any persons in its disre-
.tion it would indicate. As tending to show that this provision is not
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susceptible of such construction, I call your attention first to the fact
that it appropriates one-fourth of the revenue from the occupation
taxes. It has never been construed that the Legislature would not
have the authority to appropriate more than one-fourth if it so de-
sired, and it appropriated a poll tax of one dollar on every male in-
habitant of this State between certain ages, and it has never been
construed that this is a limitation upon the power of the Legislature
to appropriate more than one dollar, for indeed, the Legislature has
specifically appropriated $1.50 by an act of the Legislature passed in
1892, and the power of the Legislature to levy and collect more than
the one dollar levied or appropriated by the Constitution has never
been doubted. The article of the statute to which I refer is 7354,
Revised Civil Statutes, and reads as follows:

“There shall be levied and collected from every male person between the ages
of 21 and 60, resident within this State, on the first day of January of each
year (Indians not taxed and persons insane, blind, deaf and dumb, or those who
have lost one hand or foot excepted), an annual poll tax of $1.50, $1.00 for
the benefit of free schools and 50 cents for general revenue purposes; provided,
that no county shall levy more than 25 cents poll tax for county purposes.”

In many features this article of the statute has been assailed and
construed by the courts of this State, but the power of the Legislature
to levy more than the constitutional appropriation of one dollar has
never been denied or even questioned. The following cases‘®are the
principal ones construing this provision of the statutes:

Bluitt vs. State, 121 S. W., 168.
Bigham vs. Club, 95 S, W., 675.

In 1902, the qualified voters of this State adopted Section 2 of
Article 6 of the Constitution. After reciting the various qualifica-
tions of electors, the following proviso is added:

“Provided further that any voter who is subject to pay a poll tax under the
laws of the State of Texas shall have paid said taxes before he offers to vote at
any election in this State, and hold a receipt showing his poll tax paid before the
first day of February next preceding such election.”

The only effect of this provision of the Constitution is to make the
payment of poll taxes a prerequisite to the right to vote and since the
payment of poll taxes by reason of the provisions of Article 7, Sec-
tion 3, of the Constitution is only required of male inhabitants of
this State, it follows that the effect of the proviso in Article 6, Sec-
tion 2, would be to place upon all male inhabitants of this State the
duty of the payment of a poll tax as a prerequisite to the right to
vote, and as we have already held in an opinion to your Excellency
that the Nineteenth Amendment destroyed all distinction based on
sex, the effect of that amendment when applied to the provisions of
our Constitution and laws is to nullify all provisions thereof which
will be in conflict therewith. We pointed out to your Excellency in
that opinion that the levy of a poll tax upon all male inhabitants of
this State was a revenue provision of our Constitution, adopted in
1876, and has been fully sustained by the courts of this State, and
is in no way affected by the adoption of the Nineteenth Amendment
to the Constitution of the United States.

Since we have, therefore, held that Article 7, Section 3, thereof, is
in no way affected by the provisions of the Nineteenth Amendment to
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the Constitution of the United States, and that only that part of the
Constitution, Article 6, Section 2, of the State of Texas, which makes
the payment of a poll tax by every person subject thereto a prerequisite
to the right to vote is affected. It follows, therefore, that in order
to ascertain who are subject to the payment of a poll tax, we must
refer to Article 7, Section 3, of the Constitution, and to Article 7354,
Revised Civil Statutes of the State. By reference to Article 7, Sec-
tion 3, of the Constitution, we find that male inhabitants only are
required to pay a poll tax, while Article 7354, Revised Civil Statutes,
likewise assesses a poll tax upon all male inhabitants and designates
certain exceptions.

Article 6, Section 2, therefore, in effect, adopts and reads into its
provisions the essential parts of the revenue article necessary to make
its own provisions whole and intelligible. Let us, therefore, transfer
and read into Section 2, Article 6, the part of Article 7354, Revised
Statutes, which' is necessary to complete Section 2 of Article 6, and
instead of referring to persons who are subject to pay a poll fax let
us insert into Section 2 of Article 6 the language of Article 7354,
levying the poll tax. After doing this, we have the proviso of Sec-
tion 2, which related to the payment of a poll tax, reading as follows:

“And providing further that every male person between the ages of twenty-
one and sixty years, resident within this State on the first day of January
(Indiang not taxed, and persons insane, blind, deaf and dumb, and those who
have lost their hand or foot excepted), shall have paid an annual poll tax of
$1.50 for the benefit of the free schools, and must have paid 50 cents for general
revenue purposes, and 25 cents for county purposes, and must have paid said
tax before he offers to vote at any election in this State, and hold a receipt

showing his poll tax paid before the first day of February pext preceding such
election.”

It will be noted that in the above paragraph we have only read into
Section 2 of Article 6 the provisions of Article 7354 of the Revised
Civil Statutes, which were necessary to its completion.

We do not think that it can be doubted that when Section 2 of
Article 6 has been completed, all legal minds must conclude that its
provisions in so far as they place upon the male voter a heavier duty
than is imposed upon female voters, are in direct conflict with Sec-
tion 19 of the Constitution of the United States, and being in con-
flict, only that part, however, which is in conflict will be nullified.
The answer, therefore, is irresistible that the provision which makes
the payment of a poll tax as a prerequisite to the right to vote is in
conflict with the Nineteenth Amendment to the Constitution of the
United States in that there is a distinction which is based solely upon
sex, and as stated above, when this distinction based upon sex is de-
stroyed, the result follows that all persons qualified to vote may vote
without the poll tax prerequisite.

After a careful search of the Constitution and an examination of
all of its provisions relating to the subject of poll tax, we conclude,
and so advise you, that the Legislature has the power to impose a
poll tax upon all persons, male and female, subject, however, to the
provisions of Section 2 of Article 6 of the Constitution, which re-
quires the issuance of a poll tax receipt prior to the first day of Feb-
ruary, next preceding such election; in other words, the Legislature,
which is now about to convene, would not have the power to levy a
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poll tax upon women which, under the Constitution, would become a
voting prerequisite in the coming November election, for the reason
that the Constitution requires the payment of a poll tax, and the issu-
ance of a receipt therefor, before the first day of February next pre-
ceding such election.
Yours very truly,
W. A. KEELING,
Acting Attorney General.
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OPINIONS ON CORPORATIONS, FOREIGN AND DOMES-
TIC; INSURANCE; BANKS.

Op. No. 2395, Bk. 56, P. 61.
Co-OrERATIVE SAVING AND CoNTRACT L.0AN COMPANIES.

1. Any corporation, whether organized in this State or elsewhere, whose pur-
poses include the issuance of what are ordinarily classed as contract saving eer-
tiflcates, whose character or plan is similar to the stock of a building and loan
association, whereby the subscribers pay or deposit installments at stated inter-
vals until the maturity of such contract or certificates, comes within the opera-
tion of Chapter 5, Acts of the First Called Session, Thirty-fourth Legislature,
it being also Chapter 25b, Title 25, of Complete Texas Statutes.

2. Such corporations, if foreign, in order to obtain' a permit to operate in
Texas, must show compliance with the requirements of that act as to the sub-
scription of the entire capital stock, the payment of one-half thereof in money
at the time of organization and the payment in money of the remainder within
two years from the date of its organization.

3. A corporation of this kind having been organized more than two years
must show its entire capital stock to have been fully paid in money.

Avustin, TExX4as, June 21, 1921.
Hon. Ed Hall, Commissioner of Insurance and Banking, Capitol.

Dear Sir: 1. I have examined the charter of the Security Saving
and Loan Company of Reno, Nevada, whose President, Mr. W. H. Hend-
ricks, discussed with your office the matter of its entry into this State.

The statement of the purposes of this corporation, as contained in the
charter and its amendments, show that its purposes are in substance the
“sale” of certain contracts or certificates whereby the subscribers pay
sixty cents ($.60) per month for one hundred months at which time the
certificate or contract is to be matured, whereupon such subscriber re-
ceives the certificate fully paid up for one hundred ($100) dollars, show-
ing the obligation of the company for this amount. These certificates,
I understand, are ordinarily used in retiring loans made by the company
to the holders, though this is not an essential characteristic, as they
may be used merely as a basis of investment or means of saving, by the
subscribers, of money. These certificates are sometimes converted into
other forms of loan certificates issued by the company. This plan is
substantially the means whereby building and loan associations borrow
their money from subscribers. Obviously people who thus lend their
money to any such concern are the ones for whose protection this stat-
ute was designed. Accordingly, whatever the phrasing or description of
their contracts or certificates, when their effect is to attain the use by
the concern of the subscribers’ money, this act of the Legislature applies.

2. Section 21 of this act provides:

“Such foreign company must, as to its capital stock, be in conformity with
the piovisions of this act relative to domestic companies. * * *»

Section 19 of the act requires any such corporation from another
State, which may desire to transact business in Texas, to furnish the
Commissioner of Insurance and Banking a statement under oath show-
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ing fully the amount of its capital stock, the amount thereof paid up,
together with full details as to its assets, liabilities and contracts. The
evident purpose of this is to enable the Commissioner to know the con-
dition of this company as to its capital stock, as well as the solvency of
the assets in which such stock may be invested.

Section 3 of the act provides that:

“The capital stock of all such institutions hereafter organized shall not be
less than twenty-five thousand dollars and not less than one-half of the capital
stock must be paid in in actual currency, bank notes or certified checks; while
the remainder may be paid in deferred payments, payable in equal or greater
installments annually for a period of time not exceeding two years.”

It seems plain from these provisions that the Legislature intended to
protect the savings of lenders to these companies by especially requiring
that the capital stock shall be subscribed and paid in the manner in-
dicated, and that no room be found therein for the inclusion of specu-
lative profits. This statute constitutes an exception to Article 1314,
Revised Statutes, which permits foreign corporations in general to
obtain permits to do business in this State upon a less substantial show-
ing as to subscription and payment of capital stock.

The charter submitted to my consideration shows that the concern
was organized in March, 1917, with an authorized capital stock of two
hundred and fifty thousand ($250,000) dollars, of which only cne thou-
sand ($1000) dollars was subscribed and paid. There is no showing
that the remainder has been subscribed or paid. Presumably its status
is now the same. This falls short of the requirement of our statute as
to capital stock having been fully paid, and unless it be shown by them
to the entire satisfaction of your department that the capital stock has
been fully subscribed and fully paid in cash, the company will not be
eligible to receive a permit, regardless of what your finding may be as
to the solvency of its existing assets.

I may add that this investigation was made and these conclusions
reached before I learned from Mr. Hendricks that his submission of
these papers was merely tentative, but since the question may probably
arise again, I am taking the liberty of putting the matter into this form
for your future reference.

Very respectfully,
Eveene A. WiLson,
Assistant Attorney General.

Op. No. 2449, Bk. 57, P. 20.
SAVINGS BANKS AND SAVINGS DEPARTMENTS—RESERVES OF AS AF-
YECTED BY THE FEDERAL RESERVE ACT.

Articles 517e and 517f relating to reserves of Texas banks which become mem-
bers of the Federal Reserve Bank, do not apply to savings banks nor to savings
departments of banks or banks and trust companies organized in this State.

Ausrin, TExas, August 11, 1922.

Hon. Ed Hall, Commissioner of Insurance and Banking, Capiiol.
Drar Sir: Replying to your request for advice respecting the re-
quirements of saving banks and banks maintaining savings departmenis
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as to reserves, upon their becoming members of the Iederal Reserve
Bank, T have the honor to draw your attention to the tcllowing:

The general purpose of the Federal Reserve Act is to provide a sys-
tem of great financial institutions located in various sections of the coun-
try which shall have the resources and prime function to supply the
commercial financial needs of the various institutions entitled to mem-
bership therein, viz., State and National banks which do an ordinary
loan and deposit business with the legitimate financial support. It may
be that this is not the precise expression of the statute, but the familiar
history of the times and the operation of the law warrants this sugges-
tion.

Chapter 3 of Title 14 of the Revised Statutes, which relates to savings
banks, clearly contemplates the establishment of an institution which
shall pay interest on its deposits and which shall not be required to
pay its deposits upon demand.

Article 403, in this chapter, prescribes the character of investment
which may be made by such corporations of all moneys received by it as
deposits, which are as follows: (1) Bonds or interest-bearing notes
of the United States; (2) bonds of the State of Texas, or other States;
(38) city, county, town or school district bonds; (4) railroad bonds; (5)
real estate mortgage notes; (6) real estate sufficient to furnish a dom-
icile for the corporation. Thus, the right to rediscount paper or make
ordinary commercial loans is excluded.

Article 406 of this chapter provides “there shall be kept an available
cash fund of not less than fifteen per cent of the whole amount of its
assets, and the same or any part thereof may be kept on hand or on
deposit, payable on demand,” with approved reserve agents.

With these several provisions before us it seems plain that member-
ship in the Federal Reserve Bank is not essential to any of the objects
of the creation of savings hanks and in all probability such membership
was not contemplated by the Legislature at the time of creating the
statute,

Chapter 4 of this title relates to the organization of savings depart-
ments by banks or bank and trust companies.

Article 432 in this chapter provides for the investment of savings
deposits, which investments are similar in general to those set out in
Article 403, supra.

Article 435 reads as follows:

“That there shall be kept on hand at all times not less than fifteen per cent
of the whole amount of such deposits in such savings department; one-third of

which shall be kept in actual cash in such savings department and two-thirds
of which may be kept with reserve agents.”

Neither the deposits of a savings bank nor those of the savings de-
partment of an ordinary bank are under the protection of the Guaranty
Fund, a different method of securing and protecting them being pro-
vided by these chapters, and upon the whole, it may be said the savings
banking system is in substance different from the general banking sys-
tem of this State which relates to commercial banking. Added to this
is the fact that savings banks and savings departments usually have by-
laws which conform with the statutes relating to the obligation of the
bank in respect to the investment of its deposits, and the payment of
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such deposits, and savings accounts are evidenced by entries in the pass
books, which pass books contain rules and regulations relating to these,
and which usually contain a contract whereby the bank will carry the
prescribed reserves against the deposits.

While Articles 5172 and 517f authorize banks to conform to the re-
serve requirements of the Federal Reserve Banks of which they may be
members, we think, in view of the foregoing, thal it was not intended
by the language of these articles to relax the security afforded fo savings
depositors by the 15 per cent reserve requirements of our law. Thus,
in view of the ready support afforded to banks doing an ordinary com-
mercial business, by reason of the rediscounting facilities open to them
by membership in the Federal Reserve Bank, the more onerous reserve
requirements of the Texas law could be dispensed with. However, the
statute having provided an elaborate system for the investment of funds
and the retention of a specified reserve whose investment is prohibited,
but which must be kept in cash or with reserve agents and which re-
serve forms a part of the comprehensive system provided for the protec-
tion of savings depositors, we are led to the view that it was not the
purpose of Articles 517e and 517f to interfere with this system, but
instead that these articles merely refer to ordinary commercial banks
or to the commercial branches of such banks as carry savings depart-
ments.

You are therefore respectfully advised that the requirements of the
Texas law in respect to reserves against saving deposits are not affected
by such bank’s membership in the Federal Reserve Bank.

Yours very truly,
EuceNE A. WILsoN,
Assistant Attorney General.

Op. No. 2278, Bk. 56, P. 110.

BANKS AND BANKING.

It is unlawful for any bank to hypothecate or pledge as collateral security
for money borrowed its securities to an amount more than fifty per cent greater
than the amount borrowed thereon, and any excess collateral can be recovered
from the bank holding same,

Artiele 570, Revised Statutes, 1911.

Austin, Texas, January 25, 1921.

Hon. Ed Hall, Commassioner of Insurance and Banking, Capitel.

DEAr Sie: From your letter of January 22nd, addressed to the At-
torney General, it appears that a certain Sfate bank in this State was
.closed by your department. It further appears that a National bank in
this State holds bills pavable executed by such -State bank in the sum
of $127,140.83, secured by collateral consisting of bills receivable and
liberty bonds aggregating $299,504.72, which amount is $123,426.71 in
-excess of fifty per cent more than the amount borrowed.

You call our attention to Article 570, Revised Statutes of Texas,
1911, which reads in part as follows:

“It shall be unlawful for any State bank to hypothecate or pledge as col-
Tlateral security for money borrowed upon bills receivable or certificates of de-
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posit or otherwise, its securities to an amount more than fifty per cent greater
than the amount borrowed thereon.”

You then ask us to advise you whether or not the National bank can
be required to surrender to you the excess held by it in the sum of
$123,426.71.

You are advised that in our opinion the above-quoted provision of
the statute is plain, unambiguous and mandatory, and that you can re-
cover from the National bank the amount of securities held by it in
excess of fifty per cent more than the loan to the State bank. It is a
well-established principle of law that any contract made in violation of
any civil or penal law is void. We are not called upon in this opinion,
and do not hold that you may recover all of the securities pledged with
the National bank, but we do advise you that you can recover the excess
collateral deposited with it.

In support of the proposition announced above, we cite the following
authorities:

Wickes-Nease vs. Watts, 70 8. W., 1001.

Texas Anchor Fence Co. vs. City of San Antonie, 71 S. W., 301.

Rue vs. Railway Co., 74 Texas, 474.
Fowler vs. Bell, 90 Texas, 150.

In the case of Wickes-Nease vs. Watts, above cited, in which a writ
of error was dismissed by the Supreme Court for want of jurisdiction,
Wickes, the appellee, brought suit against the appellant to recover a
balance of $574.50 claimed to he due for professional services rendered
by him as a physician and surgeon. Appellant’s answer contained a
special exception to the effect that it did not appear from the petition
that at the time of rendering the alleged services the plaintiff was a
duly authorized and qualified practicing physician and surgeon in the
State of Texas. The Court of Civil Appeals sustained this exception
and said ;

“The general rule is that any act which is forbidden either by the common or
statutory law, whether it is malum in se, or merely malum prohibitum,—
whether indictable, or only subject to a penalty or forfeiture, or however other-
wise prohibited by statute or the common law,~—cannot be the foundation of a
valid contract. Bish. Cont., Secs. 470, 471. The test whether unlicensed persons
may recover for services rendered may generally be stated to turn upon the
question whether the statute or ordinance is prohibitory or for revenue. Benj.
Sales (61st Am. Ed.), Secs. 30-38. If the prohibition is express, there is an
end of ’fhe question. Smith vs. Robertson (Ky.), 50 S. W., 852, 45 L. R.
A, 510.

In the case of Texas Anchor Fence Company vs. City of San An-
tonio, the appellant sued the city for $491, being the purchase price of
certain iron fencing and gates sold to the city. The city defended upon
the ground that the account had been paid to J.. Mahncke, an alderman
of the city, who had purchased the claim from Geo. A. Hill, agent of
appellant. The Court of Civil Appeals of this State held that the pay-
ment to the alderman was on grounds of public policy illegal and void,
for the reason that in the purchase of said claim, the alderman became
interested in the claim against the city in violation of Article 264 of
the Penal Code of the State, and also in violation of a provision of the
city charter of the City of San Antonio, providing that no member of
the city council or any officer of the corporation shall be directly or
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indirectly interested in any work, business or contract the expense price
or counsideration of which is paid from the city treasury. In this case,
the court cited the case of Rue vs. Railway Company and Fowler vs.
Bell and Knippa vs. Iron Works, 66 S. W., 322, and held that the pay-
ment to the alderman who had purchased the claim did not extinguish
the debt and gave judgment in favor of the fence company against the
city. .

It, therefore, appears from the holding of the courts that any con-
tract made in violation of the law is void. The National bank in ac-
cepting the collateral was charged with the knowledge of the statute
that the State bank was without authority to hypothecate securities in
excess of fifty per cent more than the amount borrowed, and it cannot
rely upon the contract made the State bank in violation of this express
provision of the law.

We, therefore, advise you that you can recover the excess collateral
from the National bank in question.

Yours very truly,
¢ C. W. Tavyrog,
Assistant Attorney General.

Op. No. 2282, Bk. 56, P. 144.

BANES—BANK EXAMINERS.

Where by reason of the employment of bank examiners whose term of service
limits them to a salary less than the amount of the appropriation and a sur-
plus is thereby created, the Commissioner may appoint bank examiners and pay
salaries from such surplus, although the appropriation bill makes provision for
only twenty-three examiners, provided the number of examiners shall not exceed
one for each forty banking corporations subject to examination and the total
salaries remain within the total of the appropriation.

Articles 521, 521a (Act of 1917, Appropriation Bill, Thirty-sixth Legislature).

AvusTiN, TExas, February 9, 1921.

Hon. Ed Hall, Commissioner of Insurance and Banking, Capitol.

Dear Stz: You ask an opinion of this Department upon the fol-
lowing state of facts verbally submitted by you. You have in your
employ twenty-three bank examiners, only two of which are paid $3000,
and there are other examiners who by reason of the length of time
they have been in the service are not paid the full amount authorized
by the present appropriation bill. Under this state of fact you de-
sire to be advised whether or not you would be authorized to employ
an additional bank examiner fo be paid from the savings out of the
present appropriation arising by reason of the fact that some of the
employes are not paid the full amount allowed by the appropriation
bill because of the length of time they have been in the service.

Article 521 of the Revised Statutes authorizes you to employ such
a number of State bank examiners as may be necessary with the lim-
itation that the number shall at no time exceed one for each forty
banking corporations subject to examination. The present appropri-
ation bill, which was enacted by the First Called Session of the Thirty-
sixth Legislature contains the following items:
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“Salary of twenty-three bank examiners to be classified as follows:

CFOUT TNEN. ...t ittt e ittt et e ienannns $ 8,000 $ 8,800
28,600 31,200
4,500 5,200
2,600 2,800
9,000 9,000.”

We take it that the Legislature in specifying the number of bank
examiners, for which the appropriation was made, to be twenty-three,
that this was the number of bank examiners authorized to be appointed
under Article 521, that is, one cxaminer for each forty banking cor-
porations subject to examination. In other words, it was the pur-
pose of the Legislature to provide for the maximum number of ex-
aminers that might be appointed under the law.

By the Act of A%ril 9, 1917, salaries of bank examiners are fixed
as follows:

For the first year of service............. ... ... ... ..... $2,000
For the second year of service.. " ... 2,200
For the third year of service........................ .. ... 2,400 .
For the fourth year of service... ....................... 2,600
For the fifth year of service............... ... ... ... ... 2,800
For the sixth year of service....................... ..... 3,000

which is the maximum amount that may be received by a bank ex-
aminer.

It will be noted that in the appropriation hill above quoted it was
contemplated that for the first year of the appropriation you would
have four men of the first year of their service, thirteen of the second
year, two of the third year, one of the fourth year, and three of the
sixth year or more, whereas, by the appropriation for the second year it is
contemplated that you should have four men of the second year of
service, thirteen men of the third year, two men of the fourth year,
one man of the fifth year, and three men of the sixth year or more.
This clearly indicates a purpose on the part of the Legislature to make
an appropriation that by the amounts therein included would con-
form to the statutes governing the amount of these salaries, for the
reason that it carries an increase of $200 per year for each man for
the second year of the bill as is contemplated by the Act of 1917, above
referred to.

Now it cannot be assumed, and we do not feel at liberty to charge
the Legislature with assuming, that each of the twenty-three men
employed by you for the first year would remain with you during the
second year, but that during the second year you would have new
men coming into the force, who, under the law, would not be entitled
to receive the full amount of the appropriation. To illustrate: The
Legislature in passing this bill assumed, and we presume that such
assumption was based upon representations made by the Commissioner,
that for the first year of the appropriation there would be four men
on the force of examiners who were serving their first year, and acting
upon this, an appropriation was made of $8000 for those four men.
For these same four men, however, there is made for the second year
an appropriation of $8800, or an increase of $200 per year for each
amount. We cannot . say that the Legislature intended that there
should be four men upon your payroll drawing $2200 each, irrespec-
tive of their length of service. We, therefore, conclude that the Legis-
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lature intended that by making this appropriation they were providing
for the number of men authorized by law and at salaries fixed by the
statute. This is correct statutory interpretation, that is, that statutes
dealing with the same subject must be construed together as forming
parts of one and the same law.

Bearing in mind this rule of construction then, we refer again to
Article 521, authorizing the Commissioner to employ one bank exam-
iner for each forty banking corporations subject to examination. This
statute being in pari materia with that fixing the salaries, and the
appropriation for the payment of such salaries must be construed as
a part of the whole law upon the subject and when so construed, we
are led to the conclusion that it was the purpose of the Legislature
in making an appropriation to provide for the salaries of all bank
examiners authorized under the statutes. We have shown that the
Legislature did not intend that a literal construction should be placed
upon the appropriation bill, in that it was not intended that the ap-
propriation of $8800 should be paid to four men of first year service,
because that would be flagrant violation of the Act of 1917 fixing
salaries. Now, if it was not the intention of the Legislature to violate
the last named statute, it would be equally reasonable to suppose that
they did not intend by limiting the number of examiners to twenty-
three for which appropriation was made, to deprive the Commissioner
from appointing the number of examiners authorized by Article 521.
The Tegislature clearly intended this appropriation to have sufficient
elasticity to meet the demands of the statutes authorizing the appoint-
ment of examiners.

If, therefore, by reason of resignation or retirement of members of
your force of examiners and the employment of new men, resulting in
the payment of less salary under the law, there has accumulated a
surplus in the total of the appropriation, we are of the opinion that
you could employ additional men within the limit fixed by Article 521
and pay their salaries out of the surplus in the appropriation, limited,
of course, to the total of the appropriation.

Yours very truly,
C. W. TAYLOR,
Assistant Attorney General.

Op. No. 2257, Bk. 54, P. 507,

BaNks AND BANKING.

A National bank cannot qualify under the laws of this State to act as
guardian, ete., without bond or be sole surety upon bonds.

Articles 540, 544, R. S., 1911; Sections 195 and 199, ‘Briggs’ Digest of Bank-
ing Laws, 1920.

AvusTiN, Texas, October 14, 1920.

Hon. J. T. McMillin, Commissioner of Insurance and Banking, Capitol.

My Drar Mr. CodxyissioNer: The Attorney General has your
letter, reading as follows:

“Under the provisions of Article 540, Revised Statutes of Texas, State bank-
ing corporations may, by making with the State Treasurer a deposit of $50.000
in securities approved by the Commissioner of Insurance and Banking, qualify
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as guardian, curator, executor, administrator, assignee, receiver, trustee by
appointment of any court, or under will, or depositary of money in court, with-
out giving bond as such, and become sole guarantor or surety in or upon any
bond required to be given under the laws of this State, any other statute to
the contrary, notwithstanding.

“Article 544, Revised Staiutes, provides that ‘any person or association of
persons, or any other corporation organized under the laws of this State, doing
the business specified in Article 540, shall enjoy the privileges conferred by said
article by complying with the provisions thereof. * * *

“Will you be good enough to advise me, therefore, if, in your opinion, a
National bank may lawfully make the deposit specified in Article 540, and
thereby acquire the resulting exemption from bond when acting as a fiduciary ¢’

In our opinion, a National bank cannot qualify under the statutes
referred to, for the following reasons: It is true that under the Fed-
eral Reserve Act a National bank may be permitted, when not in con-
travention of State or local law, to serve in the capacity of trustee,
executor, administrator, etc., relieved from the necessity of executing
the usual bond whenever the laws of the State authorize or require
them to deposit securities for the protection of such trusts. The ques-
tion then arises, do the laws of this State authorize such procedure?
Section 195 of Briggs’ Digest, 1920, is as follows:

“Any company, which may hereafter be organized under the provisions of this
title to do business in this State, which shall make the State Treasurer a deposit
of fifty thousand dollars, consisting of cash, treasury notes of the United States,
or government, State, county, municipal or other bond, or bonds, notes or de-
bentures, secured by first mortgages or deeds of trust, or mortgages or deeds of
trust on unincumbered real cstate in this State, worth at least double the
amount loaned thereon, or such other first class securities as the said commis-
sioner may approve, said bonds or securities not to be received or held at a
rate above par, but if their market value is less than par, they shall not be
held above their actual market value, and which shall satisfy said commissioner
of its solvency, and shall have received the certificate of said commissioner that
such company has made said deposit and has satisfied him of its solvemncy, it
being hereby made the duty of said commissioner to issue such certificate in
accordance with the facts, shall be permitted to qualify as guardian, curator,
executor, administrator, assignee, receiver, trustee by appointment of any court
or under will, or depositary of money in court, without giving bond as such,
and become sole guarantor or sutety in or upon any bond required to be given
under the laws of this State, any other statute to the contrary notwithstanding;
and, whenever any such company shall exhibit to the court, judge, clerk or other
officer making such appointment, or whose duty it is to approve such bond, the
certificate of the Commissioner of Banking of the State that such company has
complied with the provisions of this chapter with respect to said deposit, and
proof of solvency, the court or officer making such appointment, or whose duty
it is to approve such bond, may appoint such company to such office or trust,
and permit it to qualify as such without giving bond, and permit such company
to become sole guarantor or surety upon any bond required to be given under
the laws of this State, without requiring any other surety therefor. Provided,
said company maintain a premium reserve of the amount required to reinsure
all outstanding risks, to be determined by taking fifty per cent of the premiums
on all unexpired risks that have less than one year to run, and a pro rata of
all gross premiums on risks that have more than one year to run, and further
that they be requested to file with the Insurance Department, within sixty days
after the first of January of each year, a report sworn to by president and
secretary, or by two of its prinzipal officers, as to the surety and bond business
done by the same, and that they shall pay taxes thereon as required of other
surety companies.”

The privilege conferred by the above section upon banks organized
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under the laws of this State is extended to any person, association or
corporation organized under the laws of this State, and also to cor-
porations organized under the laws of any other State by Section 199
of the same digest, which is as follows:

“Any person or association of persons, or any other corporation organized
under the laws of this State, doing the business specified in Article 540 (Sec.
195), shall enjoy the privileges conferred by said article by complying with the
provisions thereof. And any corporation, organized under the laws of any
other State, may do the business specified in said article by complying with the
laws of this State relating to insurance other than life.”

It is clear that the first sentence of the above quoted article does not
apply to National banks, althcugh it is contended that the meaning
of this sentence is that any person or association of persons doing the
business specified in Section 195, shall enjoy the privileges conferred
by said article by complying with the provisions thereof, such con-
struction eliminating from this section the clause, “or any other cor-
poration organized under the laws of this State.” In other words,
the contention is that a corporation organized under the laws of any
other State is not comprehended by this sentence, and, therefore, such
corporation organized under the laws of another State, or of the United
States, could avail itself of the privileges granted. This might be a
correct interpretation were it not for the succeeding sentence in the
section, which authorizes any corporation organized under the laws
of any other State to do the business specified by complying with the
laws of this State relating to insurance other than life. Three classes
are recognized by this section. First, persons; second, association of
persons, and third, corporations. A National bank is a corporation
organized under the laws of the United States, and it is not an asso-
ciation of persons within the meaning of this section, and, therefore,
it cannot enjoy these privileges under the construction that it is an
association of persons who may comply with the provisions of the law.

This provision is that a corporation organized under the laws of
any other State shall enjoy these privileges. A National bank is not
organized under the laws of any other State. It is organized under
the laws of the United States. There are various instances in the
banking and insurance laws of this State where reference is made to
corporations organized either under the laws of some other State or
of the United States. Where the lawmakers of this State refer to a
corporation organized under the laws of some State of the Union,
they speak of it as a corporation organized under the laws of any
other State, and where they refer to a corporation organized under
the laws of the United States, they use language indicating such pur-
pose. So we find no provision in either of these sections extending
this privilege to a National hank.

Tf it were contended that a National bank is organized under the
laws of another State, within the meaning of this article, then we are
confronted with the remaining portions of that sentence providing
that such corporation shall comply with the laws of this State relating
to insurance. The language here used is very sweeping and uncer-
tain in its meaning. Of course no one corporation, regardless of its
purpose, can comply with all the laws of this State relating to insur-
ance. No insurance company can comply with all of such laws, but
each company must comply with the law relating to the particular
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character of insurance it is authorized to do. Of course the Legis-
lature probably intended that such corporations should comply with
the insurance laws relating to the particular character of insurance
such corporation sought to do, and if such is the proper construction,
then we are relegated to the Act of the Thirty-third Legislature, Chap-
ter 66, amending Article 4928, Revised Statutes, which authorizes
the organization of private corporations to act as trustee, assignee,
executor, administrator, guardian and receiver, and to act as surety
and grantor of employees, trustees, executors, administrators, guard-
ians, etc. This statute requires that corporations organized under its
provisions shall have a paid-up capital stock of not less than one
hundred thousand ($100,000) dollars, and keep on deposit with the
State Treasurer money or securities in an amount not less than fifty
thousand ($50,000) dollars. The latter requirement is likewise made
under Section 199, now under discussion, but it is further provided
by the surety company act, above referred to, that all foreign cor-
porations, transacting the business of guaranty and fidelity company
in this State, shall file with the Commissioner of Insurance and Bank-
ing an affidavit showing that such foreign company has on deposit
with the State Treasurer of its home State one hundred thousand
($100,000) dollars, or more, in money, bonds or other securities for
the protection of its policyholders. Of course no National hank can
comply with this latter agreement, if indeed any foreign corporation,
other than a guaranty company, can do so, which makes manifest the
uncertainty of the latter sentence of Section 199.

We, therefore, advise you that under the laws, as they now exist in
this State, a National bank cannot avail itself of the privileges granted
by Article 540, Revised Statutes, 1911, same being Section 195, Briggs’
Digest of Banking Laws of 1920.

Yours very truly,
C. W. TAYLOR,
Assistant Attorney General.

Op. No. 2316, Bk. 55, P. 362.

NrEcESSARY TRAVELING ExXPENSES—BANK EXAMINERS.

Bank examiners, assigned to particular districts, cannot acquire a permanent
abode to the extent that they would be deprived of their necessary traveling
expenses in the district.

Where bank examiner is assigned to work in the office of the Commissioner,
he is not entitled to traveling expenses while in Austin.

April 1, 1921.

Hon. EQ Hall, Commissioner of Insurance and Banking, Austin, Texas.

Drar Sir: The Attorney General has your communication from
which it appears that you have divided the State into districts and
assigned to each district a bank examiner, who examines the banks of
that district; that such assignment is for a period of three months
at a time.

It also appears that you have assigned one of the bank examiners
to work incident to the examination of banks in your office here in
Austin.
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You desire to be advised whether or not the traveling expenses of
the bank examiners may be paid from the fund appropriated for that
purpose. It further appears from your communication that where an
examiner is assigned to a particular district, he is required to desig-
nate some point within the district as his headquarters where you may
communicate with him.

Under Sections 175 and 176 of the Banking Laws Digest of 1920,
each bank examiner is entitled to the salary therein stipulated, besides
Decessary traveling expenses. ‘The answer, then, to your question
depends upon the proper construction to be placed upon the term
“necessary traveling expenses.”

In an opinion rendered by this Department on January 27, 1917,
to Hon. Sam C. Johnson, the then Chief Deputy Game, Fish and
Oyster Commissioner, which opinion is to be found in Report and
Opinions of the Attorney General, 1916-1918, at page 105, this De-
partment held that the official residence of every head of a depart-
ment or an employee thereof, where such department is located in
Austin, is in that city, and it is the duty of such officers and em-
ployees to maintain their place of abode there. We further held in
this opinion that the items in various appropriation bills provide for
the expense of any officer or employee while on the road traveling on
business of the State away from the office of such department and
from his place of abode where such department is located, and there
is no authority in law for the allowance of any living expense account
of any officer or employee while he is in the city of Austin under the
guise of a traveling expense account.

You will notice that in the opinion above referred to it is contem-
plated that an officer or an employee may have his official situs fixed
at a point other than the seat of government. It was under this con-
dition that the Departiment, on July 2, 1920, rendered to Hon. E. R.
McLean, Secretary of the Railroad Commission of Texas, an opinion
to the effect that a deputy supervisor in the employ of the oil and gas

. division of the Commission would not be entitled to traveling expenses
when located permanently at a partlcular point in the State other
than the seat of government.

The case of the bank examiners does not fall precisely within the
rule laid down in the opinion to Mr. McLean, for the reason that
while they are assigned to a particular district for a period of three
months, and must have their designated headquarters at a point where
you may be constantly in touch with them, they are not permanently
assigned to any particular locality, and they have no opportunity to
acquire a home within the district to which they are assigned.

The rule is different, however, in the case of the assignment of one
of the bank examiners to work in your office here in the Capitol.
While carrying out the form of making an assignment for three months
only, yet, as I understand your practice, such assignment is actually
for an indefinite period, and, therefore, this assignment would fall
within the rule announced in the opinion to Hon. Sam C. Johnson,
and hereinabove referred to.

We therefore advise you that in the opinion of this office, the bank
examiners assigned by you to districts outside of Austin are entitled
to their necessary traveling expenses, and that your examiner assigned
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to work here in Austin, being located at the seat of government, is
not entitled to expenses while in Austin.

You also mention the fact that it occasionally transpires that it
is necessary for you to call in your examiners from their respective
districts for consultation, and you also desire to know whether or not
they would be entitled to traveling expenses and hotel bills while here
in the city.

In answer to this inquiry, you are advised that the expenses of these
examlners in coming to Austin from their respective districts, as well
as their hotel bills while here, should be considered necessary traveling
expenses and should be paid From the appropriation for that purpose.

Very truly yours,
C. W. TavLog,
Assistant Attorney General.

Op. No. 2360, Bk. 56, P. 179,
CORPORATIONS, AND THE SAME OR SIMILAR CORPORATE NAMES.

A foreign or domestic corporation is not entitled to the use of the same or a
similar corporate name in the same general territory as would render deception
of the public, as well as injury to the first user of the corperate name probable.

Article 4725, Complete Texas Statutes of 1920; Fletcher’s Work on Private
Corporations, Vol. 2, page 1678, and other authorities cited herein.

Avustin, TExas, June 16, 1921.

Hon. Ed Hall, Commissioner of Insurance and Banking, Austin, Tezas.

Dear S1r:  You have submitted to this Department a letter from the
Great Southern Life Insurance Company, a corporation incorporated
under the laws of Alabama, which reads as follows:

“We are considering applying for license to transact business in Texas and
beg 1o ask if you would permit us to qualify under the charter name of The
Great Southern Life Insurance Company of Alabama. Our present name is-
identical with that of your Great Southern Life, so we know, of course, it will
be nccessary for us to add the words ‘of Alabama’ in order to qualify in your
State. In replying, please be good enough to forward a copy of your insurance
laws, in order that we may be fully informed as to requirements.”

Article 4725, Complete Texas Statutes of 1920, in defining who may
incorporate as life, health and accident insurance companies, provides
that “the name of the proposed company, which shall contain the words
‘insurance company’ as a part thereof, and which must not so closely
resemble the name of any existing company fransacting an insurance
business in this State as to mislead the public.”

Fletcher’s work on Private Corporations, Vol. 2, Section 735, page
1678, in discussing this question, uses this language:

“Foreign corporations, it has been held, are not privileged over domestic ones
in the matter of the use of names similar to those of existing corporations even
though the statute, while preveating the creation of a corporation under a name
prejudicial to the rights of an existing corporation, makes no reference to the
rights in the State of a foreign corporation bearing such a name, and the mere
absence of such reference will not oust a court of equity of its general jurisdie-
tion, which it possesses indepeadently of statute, over the subject.”

In the case of American Clay Manufacturing Company vs. American
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Clay Manufacturing Company of New Jersey, which to our mind the
question involved is identical with the one submitted in the letter herein
quoted, the Supreme Court of Pennsylvania held :

“A corporation assuming the name of an old corporation will be enjoined
from using it, though there is no fraudulent intent; the nature and necessary
consequence of such use being to injure the old corporation by confusing its
identity. A foreign corporation which has assumed the name of an older domes-
tic corporation which it could not obtain if incorporated in the State, will be
enjoined from the use thereof, though it has complied with the registration laws
and thereby received a certificate to do business in the State.”

In 10 Cyc., p. 151, the general rule is stated to be that “while the name
of a corporation is not in strictness a franchise, yet the exclusive right
to its use may be protected in equity by the writ of injunction by analogy
to the protection of trade-marks, just as the name of an individual, a
partnership or a voluntary association may be protected.”

This would be the rule if we had no statute against the duplication of
corporate names, and should certainly be applied where the policy of
the law has been declared by the Legislature to be that confusion in
names of business concerns or corporations shall be avoided.

The right of a foreign corporation to do business in the State under
its corporate name cannot be attacked by a domestic corporation likewise
of similar name, where the first mentioned corporation was doing busi-
ness in the State for several years before the last mentioned corporation
was organized. High Court of Wisconsin, Independent Order of For-
esters vs. The Commissioner of Insurance, Y3 N. W., 3826. Tt has been
held, however, that a domestic corporation organized under a name
identical for all practical purposes with that of a foreign corporation
after the latter has gone into the State and has been doing business
therein, but without complying with the statutes governing foreign cor-
porations, will be deemed to have a prior right to the use of the cor-
porate name. Central Trust Company vs. Central Trust Company of
Illinois, 149 Fed., Y87; Mutual Export Company and Import Corpora-
tion vs. Mutual Export and Import Corporation of America, 241 Fed.,
137. ‘

It was held in the case of Mutual Export and Import Corporation of
America, under the corporation statute of New York, providing that no
foreign stock corporation shall do business in the State without having
first procured a certificate of authority, and that no such certificate
shall be granted to any foreign corporation having the same name as
an existing domestic corporation, or a name so nearly resembling it as
to be calculated te deceive. A foreign corporation doing business within
the State without a certificate is not entitled to the use of its corporate
name within the State, as against a subsequently incorporated domestic
corporation having a similar name which it adopted without knowledge
that it was the name of a forcign corporation, since the foreign corpo-
ration’s failure to comply with the laws requiring it to procure the cer
tificate of authority to do business prevented the domestic corporation
from learning of a similarity of names. Thus, it will be seen that this
case, that is to say, the corporate name, is in point if not identical with
the case under discussion, there having been heretofore issued a cer-
tificate of authority to do business in Texas to the “Great Southern Life
Insurance Company,” a corporation incorporated under the provisions
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of the statute authorizing the formation and incorporation of life insur-
ance companies in Texas. The only distinction between the last named
company and the Great Southern Life Insurance Company of Alabama
would be the added words “of Alabama.” This the court held in the
last cited case to be of sufficient similarity or so nearly resembling it as
to be calculated to deceive.

In the case of The Central Trust Company vs. The Central Trust
Company of Illinois, supra, the complainant, Central Trust Company,
a corporation of another State engaged in business in Chicago, Tllinois,
for a number of years but failed to comply with the requirements of the
statute to entitle foreign corporations to do business in the State until
1903. Defendant, Central Trust Company of Illinois, was incorporated
in that State and also engaged in business in Chicago. Confusion hav-
ing arisen in respect to the delivery of mail addressed to the “Central
Trust Company,” complainant filed its bill to require the delivery to it
of all waijl so addressed. The court held that the defendant having
been the first to lawfully use the name was prior in right, and that the
complainant’s