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OPINIONS RELATING TO BANKS AND BANKING

Op. No. 2873

BANKING COMMISSIONER—TRUSTEE—ACTS FORTY-SECOND
LEGISLATURE, CHAPTER 165.

Under Acts of the Forty-second Legislature, Regular Session, Chapter
165, page 280, the Banking Commissioner is vested W}th discretion in ap-
proving a trustee and may require a trustee to be domiciled in the State of

Texas.

OFFICES OF THE ATTORNEY GENERAL,
AvustiN, TexAs, October 27, 1931.

Hon James Shaw, Banking Commissioner, Capitol, Austin, Texas.

DEar Sir: This will acknowledge receipt of your favor to this de-
partment, under date of October 9, 1931, wherein your request and
opinion concetning certain features of Senate Bill No. 165, passed
at the Regular Session of the Forty-second Legislature, the pertinent
part of your letter with reference to this matter reading as follows:

“I refer you to Senate Bill 165, Section 7 thereof. Said section provides
in part that before selling or offering for sale on the installment plan in
Texas any such bonds, notes, certificates, debentures, etc., such corporation
shall file with the Banking Commissioner specimen copy of such bonds.
It further provides that the securities securing said bond shall be placed in
the hands of a corporation having trust powers as trustees approved by the
Banking Commissioner of Texas under trust agreement, THE TERMS OF
WHICH SHALL BE APPROVED IN WRITING BY THE BANKING
COMMISSIONER OF TEXAS. The Commissioner has refused to approve
the terms of these trust agreements unless the trustee is located within the
State of Texas.

“Will you please be good enough to advise this Department if it is within
the power of the Banking Commissioner to disapprove forms of bonds and
trust agreements on the ground that the corporation issuing same does not
have its trustee located within the State of Texas.”

The particular portion of the above act, pertaining to your inquiry,
appears to us to be fully set forth in Seetion 7 thereof, the material
part of which being as follows:

“All bonds, notes, certificates, debentures, or other obligations sold in
Texas by any corporation affected by a provision of this Act shall be secured
by securities of the reasonable market value, equalling at least at all times
the face value of such bonds, notes, certificates, debentures or other obliga-
tions. If such corporation sells in Texas bonds, notes, certificates, deben-
tures or other obligations upon which it receives installment payments,
such bonds, notes, certificates, debentures and other obligations shall be
secured at all times by securities having the reasonable market value equal
to the withdrawal or cancellation value of such obligations outstanding.
Said securities shall be placed in the hands of a corporation having trust
powers approved by the Banking Commissioner of Texas as trustee under
a trust agreement, the terms of which shall be approved in writing by the
Banking Commissioner of Texas. Provided, that before selling or offering
for sale on the installment plan in Texas any such bonds, notes, certificates,
debentures, or other obligations, such corporation shall file with the Bank-
ing Commissioner specimen copies of such bonds, notes, certificates, deben-
tures or other obligations.”
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It will be noted from this particular section of the act that no cor-
poration is required to secure such obligations by securities except
as to such obligations as are sold in Texas. The act does not attempt
to protect or secure any person outside of Texas who has purchased
such obligations from a Texas corporation. Therefore, it appears to
us that this entire act is in the nature of a blue sky law to protect
purchasers of securities residing im Texas. The power to pass such
a law under the police power of the State with reference to such mat-
ters, and especially with reference to protecting citizens of Texas who
purchase such obligations as to the ones here in question, is well
settled.

Phillips vs. Perue, 111 Texas, page 112; Pierce Oil Corporation vs. Wein-
ert, Secretary of State, 106 Texas, 435; Blake vs. McClung, 172 U. S., 239.

In the case of Phillips vs. Perue, supra, the court had under con-
sideration certain statutes of the State of Texas creating a trust
fund for the benefit of persons residing in Texas who had obligations
against a bonding company doing business within the State. It was
contended by the liquidator of a certain foreign corporation, which
bhad become insolvent, that the Texas obligations did not take priority
over other holders of such obligations. In construing these statutes
and in disposing of this contention, Mr. Chief Justice Phillips used
the following language:

“The only reasonable inference to be drawn from these articles of the
statute is that the legislature intended the deposit of such a company to
constitute a special trust fund for the protection of its policy obligations
issued in the transaction of its business within the State. The rights of the
holders of such obligations to the fund would, therefore, in our opinion, be
superilor to any right of the liquidator of the company under the New
York laws.”

From reading this particular section of the statute. as well as the
entire statute, one eannot escape the conelusion that the Legislature
intended by the terms of this act to fully protect persons residing
within this State with reference to the purchase of such obligations
or securities, to the exclusion of all others The act does not in specifie
terms specify that a Texas trustee must be appointed, nor does it
specifically set forth that a corporation whose domicile is without the
State may be appointed. We think, however, from' the terms of this
act, the Banking Commissioner is vested with discretion with refer-
ence to such a designation. The particular portion of this act with
reference to this question reads as follows:

“Said securities shall be placed in the hands of a corporation having
trust powers, annroved by the Banking Commissioner of Texas, as trustee
under a trust agreement the terms of which shall be approved by the Bank-
ing Commissioner of Texas.”

We think that the legislature intended to vest in the Banking Com-
missioner the power to use his best judgment and discretion in the
approval of a corporation having trust powers to act as trustee in
such matters as provided by this act. We do not think that the legis-
lature exceeded its authority in placing such power in the Banking
Commissioner because the same seems to be reasonable and not arbi-
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trary and of necessity must be vested in some public qfﬁcia] charged
with the duty of approving same. See in this connection the follow-
ing authorities:

Hall vs. Geiger-Jones Co., 242 U. 8. 539.

Red Oil Manufacturing Co. vs. North Carolina, 222 U. 8. 380.

Mutual Film Corp. vs. Industrial Comm. of Ohio, 236 U. S. 230.

Brazee vs. Michigan, 241 U. S, 340.
Gundling vs. Chicago, 177 U. 8. 183.

Assuming, as we do, the power of the legislature to vest in the
Banking Commissioner the power to use his judgment and discretion
in the approving of such corporation having trust powers to act as
trustees, under the terms of this act, the question then naturally
arises, if the Banking Commissioner deemg it most advisable to have
a corporation having trust powers to act as trustee, domiciled in Texas
or having its place of business or office in Texas, to the exclusion
of a foreign corporation having trust powers and domiciled in a
foreign state, would such action on his part be an arbitrary abuse of
such diseretion

As heretofore stated, it appears to us from reading the entire act
that it was passed primarily and exclusively for the purpose of pro-
tecting the purchasers of such securities who reside in Texas. There-
fore, it appears to us that it would be expedient, in order to carry out
the terms of this act, to require that a corporation aecting as such
trustee be domiciled in Texas, or have such trustee in Texas, for rea-
sons which are obvious to anyone. In accordance with this view, we
think that the Banking Commissioner has diseretion under this act,
if he deems it most advisable and expedient, to require such trustee to
be domiciled in the State of Texas, and you are aceordingly advised.

Yours very truly,
SipNEY BENBOW,
Assistant Attorney General.

This opinion has been considered in conference, approved, and is
now ordered filed.

James V. ALLRED,
Attorney General of Texas.

No. 2883
BanNnks—BANKING

.1.  Generally, preferences, as respects to banks in liquidation, should be
discouraged except where right thereto clearly appears.
2. Proceeds of a loan on adjusted compensation certificate deposited in

§necial account held exempt from seizure by Banking Commissioner, and
is a preferred claim.

OFFICES OF THE ATTORNEY GENERAL,
AvustiN, TExas, June 13, 1932.

Honorable W. C. Torrence, State Service Officer, Land Office Build-
ing, Austin, Texas.

DzrAr S_IR: Your recent letter addressed to this Department has
been received. We quote from your letter as follows:
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“Where a World War Veteran procures a loan on his adjusted service
certificate and deposits the proceeds of such loan in a bank in a special ac-
count, and the bank has knowledge of the nature of such deposit, and after-
ward the affairs of the bank are taken over by the Banking Commissioner
for liquidation, is such deposit a preferred claim?”

It is the well settled law of this State that in the absence of a
statute or some agreement to the contrary, money received by a bank
on general deposit becomes the property of the bank, and its relation
to the depositor is that of debtor. Hall vs. Tyler Co., 247 S. W. 582;
Kidder vs. Hall, 251 S. W. 497, 113 Tex. 49.

Section 618, Part III, Chapter 11, Title 38, of the United States
Code (30 U. S. C. A. 618), provides:

“No sum payable under this chapter to a veteran or his dependents, or to
his estate, or to any beneficiary named under Part V of this chapter, nor
adjusted service certificate, and no proceeds of any loan made on such cer-
tificate, shall be subject to attachment, levy, or seizure under any legal
or equitable process, or to National or State taxation, and no deductions on
account of any indebtedness of the veteran to the United States shall be
made fr(’),m the adjusted service credit or from any amounts due under this
chapter.

There are a few general principles that we deem it well to bear in
mind in considering the question submitted.

(1) The statutes of the United States providing for benefits or
relief to World War Veterans are to be construed liberally. .

Section 618, U. S. C. A, is a part of a general act providing for
relief to World War Veterans and their dependents, and is in the
nature of a beneficence, which the government ean give, endowed
with all privileges and attributes that it desires to attach thereto.

Generally, statutes serving such beneficial purposes are to be liber-
ally construed. O’Dea vs. Cook, 169 Pac. 366; U. 8. vs. Law, 299
Fed. 61.

That Section quoted also provides for certain exemptions, and with
the exception of exemption from taxation ‘‘the tendency of the
courts is to construe exemption statutes as applicable to any process
or proceeding, by which it is sought to subject the property, if the
statute does not by its terms clearly exclude such a construetion.”
25 Corpus Juris, 126 ; Kinard Administrator vs. Moore, 3 S. C. Law
Rep. 193.

(2) The intent of Congress in enacting the statute is shown to pro-
vide for the protection of such funds.

Congress went much further than it had in other exemption stat-
utes with reference to pension and veterans’ relief measures, and
used the phraseology ‘‘proceeds’’ instead of ‘‘amount payable’’, or
“‘due or to become due’’, and went even still further and exempted
such proceeds from any set-offs or claims by the United States Gov-
ernment itself. It seems clear that the primary objeet of this portion
of the statute is not merely to protect the funds or proceeds from
seizure by means of process technically known as ‘‘attachment and
levy’’, and like process, but to preserve the funds for the benefit of
the veteran and his family against any appropriation or seizure by
process of law or equity. In Texas the Banking Commissioner is
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authorized to take over an insolvent bank without the necessity .of
court action, and is it not reasonable to conclude that Congress In-
tended in the use of the words ‘‘any * * * equitable process’’ to em-
brace just such a proceeding as is set out in your letter.

The case of Ramisch vs. Fulton, 180 N. E. 735, is directly in point.
In this case the Court said:

“Phe word ‘seizure’ signifies a taking by force: ‘The act of taking pos-
session by virtue of an execution or legal authority. * * * As respects the
fact of seizure it matters not by what legal officer, * * * Whether done by
the one or by the other, the act of each, the seizure itself, the forcibly
taking possession, is precisely the same in both cases.

“ Proceeds’ has been defined as being the amount preceeding or accru-
ing from some possession or transaction’, and it is clear to us that this
term was used in the section of the U. S. Code above quoted in the usual
and generally accepted sense. When control of a bank for liquidation pur-
poses is taken by the superintendent of banks, the question of preference
creates in reality a controversy between the depositor claiming a prefer-
ence and the other depositors who are general creditors, inasmuch as the
assets in which all are to participate are diminished to the extent of
whatever preferences are allowed. The creation of preferences, generally
speaking, should therefore be discouraged except in cases where the right
thereto is clearly established.

“In the instant case the bank must be held to have known that the check
deposited by Ramisch represented the proceeds of a loan made to him by
the government, and that when collected the amount thereof was in fact
the proceeds of the loan. The bank and every one connected or dealing
therewith was also bound to know the law and to know that the proceeds
of any such loan were exempt from seizure under legal or equitable pro-
cess.

“The amount of these proceeds remained intact, no part thereof having
been appropriated by Ramisch to any other purpose nor converted by him
into any other form of property. The commercial account was opened by
him for the sole purpose of depositing therein this government check, and
no interest was payable thereon. In no sense was it an investment, nor
a transaction from which any profit would accrue. The assets of the
bank were augmented to the extent of the $785, so deposited, and this
sum being proceeds of a loan exempt from seizure under legal process, of
which the bank and the other creditors were bound to know, none of the
creditors can be heard to complain thereof.”

It is our opinion, and you are, therefore, advised, that the proceeds
of a loan made upon an adjusted service certificate of a World War
Veteran deposited in a bank in a special account, where the bank
knows of the character of the funds, or is chargeable with notice
thereof, is exempt from ‘‘seizure’’ by the Banking Commissioner
and is a preferred claim.

Very truly yours,

(Sgd.) Warurer A. Koons,
Assistant Attorney General.
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OPINIONS RELATING TO CORPORATIONS

Op. No. 2845

Buiuping AND LiOAN ASSOCIATIONS—SECTION 45, CHAPTER 61, ACTs OF
TuE ForTY-FIRST LEGISLATURE, SECOND CALLED SESSION
CONSTRUED.

1. Under Section 45 of said Acts, a building and loan association whiech,
in lieu of charging a membership, cancellation or withdrawal fee of not
to exceed two dollars per one hundred dollar membership fee has elected
to charge a monthly service charge of not to exceed five cents per one
hundred dollars, cannot now sell stock on the premium plan, or without
any premium, and continue to collect the monthly service charge of five
cents per one hundred dollars.

2. Such building and loan associations may, by amending their by-laws
to provide that no monthly service charge shall hereafter be collected from
any stockholder and that all stock hereafter sold shall be sold on a stated
premium basis, after the adoption of such by-law, lawfully issue stock on
the basis so adopted.

OFFICES OF THE ATTORNEY (GENERAL,
AvustiN, Texas, April 15, 1931,

Honorable James A. Shaw, Banking Commaissioner of Texas, Austin,
Tezxas.

Dear Sik: We are in receipt of your letter dated March 23, 1931,
requesting a conference opinion of this department as to the construe-
tion of Section 15, Chapter 61, Acts of the Forty-first Legislature,
Second Called Session. The pertinent portion of this section reads
as follows:

“Membership Fee. No association authorized to do business in this state
is authorized to charge in excess of two per cent of the par or maturity
value of each $100.00 share of stock issued as a membership fee, 2 can-
cellation fee or a withdrawal fee, and provided that this limitation of
charge shall apply to any fee or premium by whatsoever name called or
designated, provided, however, the stipulated monthly payment upon any
investment share upon which a membership or withdrawal fee may be
charged shall not be less than 50 cents per $100.00 share; and provided
further that any domestic building and loan association in business on
January 1, 1929, which does not solicit stock subscriptions in a territory
other than the county of the home office or at a distance greater than
fifty miles from the town or city of its home office may charge, in lieu of
the $2.00 per $100.00 membership fee, (but not in addition thereto), a
monthly service charge of not to exceed 5¢ per $100.00, providing said
association is at the time of the passage of this Act making such charge,
and provided further, that such association if making such charge shall be
limited in its expense disbursement for general operating purposes to such
month’l’y expense receipts and shall not use interest profits for expense pur-
poses.

The inquiries which you make are:

I. Can an association, if operating under the service charge plan since
January 1, 1929, sell stock on the premium plan, or without any premium,
continuing to collect the service charge on the stock heretofore sold?

II. Is it possible for an association, operating under the service charge
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plan on January 1, 1929 and continuing to do so since that time, to abandon
that plan and to hereafter sell stock on the premium plan, or without any
premium.

I.

We answer the first inquiry in the negative. It will be noted that
the statute under which these associations have continued to collect
a service charge provides, in part, as follows:

(14

.o that such association, if making such charge, shall be limited
in its expense disbursement for general operating purposes to such monthly
expense receipts and shall not use interest profits for expense purposes.”

The effect of this provision of the statutes is that every stockholder
has a contract with the association of which he is a member that its
expense disbursements for general operating purposes should be paid
out of the monthly receipts from the service charge made and from
no other source. The consequence is, if an assoeiation, which has
been operating an the serviece charge plan, should undertake to aban-
don that plan and to issue stock under the premium plan, that the
owners of stock purchased under the service charge plan would be
paying the entire operating expenses of the association and the own-
ers of stock issued in the future would not bear any portion of such
operating expense. This would, of necessity, make a contract for the
owner of stock purchased on the service charge plan much more
onerous than that which he entered into. This ecannot be legally done.

“The contract between a stockholder and a building and loan association
has the same force as that of stockholders in other corporations; it consists
of the certificate of stock, together with the charter and by-laws of the
association, and the statute under which it was incorporated. . .” 9
Corpus Juris, page 936.

The following is quoted from Fleteher, Cyclopedia of Corporations,
Volume 1, page 1076 :

“A by-law cannot impose upon a member or a stockholder who does not
consent thereto any liability or restriction in addition to that which he
has assumed, or to which he is subject by his contract of membership.
Thus, in the absence of a charter or a valid statutory provision therefor
or an express agreement, a by-law cannot render a dissenting member or
stockholder liable to assessment by the corporation beyond the amount
which he is required to pay by the contract of his membership.”

See also 4 R. C. L., page 364.

By-laws cannot be made to have a retroactive effect as against rights
existing under subsisting contracts. 269 American Decisions, note;
9 Corpus Juris, page 926, notes 41 and 42.

Applying the above general rules to the facts under consideration,
we see that stockholders of associations operating under the service
charge plan, as provided in Section 45, have purchased said stock
subject to a contract between themselves, the association and other
stockholders that all stockholders should contribute to pay the general
operating expenses of the association by submitting every month to
a service charge assessment of not more than five cents per one hun-
dred dollar share. It was further contracted, by virtue of the pro-
viso contained in the law, that if the service charge plan was fol-
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lowed. that the association should be limited in its expense disburse-
ments for general operating purposes to the receipts from the momthly
service charge. The effect of this proviso is that if an association
collects a monthly service charge on stock, it cannot legally use funds
from any other source for operating expenses. It was no part of the
contract entered into by a purchaser of stock under the service charge
plan for himself and those in like situation to pay all the operating
expenses of the association while other stockholders escaped entirely
the burden of such expenses, yet this would be the effect if an asso-
ciation, which has been operating under the service charge plan,
should continue to do so as to stock already sold and undertake to sell
stock in the future on the premium plan, or without any premium.
For even if a premium were collected, no part of same could legally
be utilized to pay any portion of the operating expenses of the asso-
ciation. We say, therefore, in answer to your first inquiry, that the
contract entered into between a stockholder and a corporation is a
vested right which the association cannot impair by a by-law having
a retroactive effect and that the association cannot legally make the
contract which the shareholder has entered into more onerous by
adopting a system, the effect of which would make such prior share-
holder and those in his situation charged with the burden of paying
all of the operating expenses of the association.

II.

As to whether an asscciation, which has heretofore been operating
under the service charge plan, may abandon said plan and hereafter
sell stock on the premium plan, or without any premium, we advise
you as follows:

Assuming that no contractual or other legal rights of the present
stockholders are concerned or are affected, we do not see any reason
why an association cannot legally amend its by-laws to provide that
its stock shall be issued on the premium plan, as provided in Section
45. To avoid effecting the contractual rights of the present stockhold-
ers, however, it is our opinion that it would be necessary to amend
the by-laws of the association, at the same time, relinquishing to the
owners of stock heretofore purchased on the service charge plan any
right of the association to collect any such service charge .in the
future. The reason for this is, as heretofore pointed out, if a service
charge is collected, the association must look to the receipts of the
gervice charge account, and to no other funds, for general operating
expenses of the association. It is our opinion, however, that if the
service charge plan is abandoned by the association by a proper
amendment of the by-laws, that no contractual rights of the present
stockholders would be violated and they would not be heard to com-
plain; sinee they then would not be the victims of diseriminations or
a greater burden than they undertook to assume under the contract
which they entered into by the purchase of stock.

Yours very truly,
Mavurice CHEEE,
Assistant Attorney General.
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Op. No. 2851.
BuULpDING AND LOAN ASSOCIATIONS—VOLUNTARY LIQUIDATION

1. An affimative voic of two-thirds of the voting shares in force is
necessary to effect a voluntary liquidation of a building and loan associa-
tion of this State.

2. Section 56, Chapter 61, Acts of the Forty-first Legislature, Second
Called Session, construed.

OFFICES OF THE ATTORNEY GENERAL,
AvsriN, TExas, May 12, 1931.

Honorable James Shaw, Commassioner of Banking, Capitol.

DEar SikR: Your letter dated May 9, 1931, requesting a conference
opinion as to the construction of Section 56 of the present building
and loan law, has been received. The present laws relating to build-
ing and loan associations are contained in the Aects of the Forty-first
Legislature, Second Called Session, Chapter 61, page 100.

The inguiry which you make with reference to Section 56 is as
follows:

“Does it require an affirmative vote of two-thirds of the voting shares in
force to effect a voluntary liquidation or does it mean that a majority
vote of stockholders owming two-thirds of the voting shares in force can
effect a voluntary liquidation.”

The pertinent portion of Section 56 reads as follows:

“At the annual meeting or at any meeting called for that purpose, any
building and loan association of this State may, by a vote of shareholders
owning two-thirds of the voting shares in force, resolve to liquidate and
dissolve the association; . ., .”

This section has previously been construed as to another point in
an opinion by W. Dewey Lawrence, Assistant Attorney General, in
which this section was canstrued to apply to all building and loan as-
sociations organized in this State, whether solvent or insolvent. See
Biennial Report of Attorney General of Texas, 1928 to 1930, page
316. This opinion, however, does not discuss the question which you
propound ; nor is there any case which we have been able to find which
directly construes this section of the aect.

Fortunately, however, we are not without authority in making the
construetion which you request. The provision of the National Bank-
ing Act relating to the voluntary dissolution of any national banking
association, uses practically the same language as Section 56 of the
building and loan law. Seection 181, Title 12, Chapter 2, United
States Annotated, reads as follows:

“Any association may go into liquidation and be closed by the vote of its
shareholders owning two-thirds of its stock. (R. S., Section 5220).”

This section has been construed to require that the owners of two-
thirds of the shares of stock of the banking corporations must vote
affirmatively to foree a voluntary liquidation and dissolution under
this provision. In the case of Green vs. Bennett, (Tex. Civil Ap-
peals), 110 S. W., 108, the Court used the following language in
construing that portion of the National Banking Act just quoted:
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“It seems to have been intended that, whenever the owners of two-thirds
of the shares should agree that they do not desire to continue the business
they may, under the forms prescribed, terminate the existence of the bank,
and wind up its affairs.” (Underlining ours.)

In the case of George vs. Wallace, 135 Federal, 286, affirmed
Wyman vs. Wallace, 26 Supreme Court, 295, 201 U. S. 230, 50 L. Ed.,
738, it appeared an attack was made on the dissolution of a national
banking association which had two thousand shares of stock outstand-
ing. We quote the following from this case, relative to the proceed-
ings for dissolution:

“Pursuant to this resolution, another meeting of the shareholders was
held February 25, 1896, 1696 shares being represented. at which a former
resolution for liquidation in accordance with Section 5220 and 5221 of the
Revised Statutes was adopted by a vote of those owning 16393% shares,
being some three hundred more t han were necessary under the law.” (Un-
derlining ours.)

The language underlined indicates that the Court construed the
act to require that two-thirds of two thousand shares of stock should
be voted affirmatively for dissolution, since two-thirds of two thousand
shares is onc thousand three hundred and thirty-three and one-third
shares; and the number of shares voted in favor of dissolution was
just a little bit more than three hundred shares more than the mini-
mum of the two-thirds required to foree a voluntary dissolution. In
the opinion by the Supreme Court on the appeal of this case, cited
supra, it is pointed out that more than two-thirds of the stock voted
for a voluntary liquidation, and the Comptroller of the Currency
formally approved the liquidation, incidentally recognizing the re-
quirement that the owners of two-thirds of the stock outstanding
must vote in favor of going into liquidation before a voluntary dis-
solution may be forced by virtue of this law.

There are no cases which we have been able to find which construe
the above section of the National Banking Act except in accordance
with the views expressed by the cases cited. The construction placed
upon that section is highly persuasive, since the language is practic-
ally identical with the language of Section 56 of the building and loan
law first quoted. 1In fact, in the absence of any authority, we would
feel impelled to construe the law to require that to foree a voluntary
liquidation of a building and loam association of this State, it is
necessary that shareholders owning two-thirds of the voting shares in
force must vote in favor of the liquidation.

We, therefore, advise you that it is our opinion that an affirmative
vote of two-thirds of the voting shares in force is necessary to effect
a voluntary liquidation of a building and loan association of this
State.

Respectfully submitted,
MavuricE CHEEK,

Assistant Attorney General.
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Op. No. 2868
CORPORATIONS—IMPLIED POWERS
Article 1302, Subdivision 50, R. C. S., Construed.

A holding company with a permit to do business in Texas, under Sub-
division 50 of Article 1302, Revised Civil Statutes of 1925, does not have
the right to enter into a contract with an insurance company, part of
whose stock it owns, to organize with the funds of the holding company
general agency territories for the sale of insurance policies by the in-
surance company, such contracts not being within the implied powers of
the holding company.

It cannot, therefore, borrow money for such a purpose.

OFFICES OF THE ATTORNEY (GENERAL,
Avustin, TeExas, August, o, 1931.

Honorable J. E. Roberts, Deputy Commassioner of Banking, Austin,
Tezas.

Dear Sir: Your letter, dated July 21st, 1931, addressed to the
Attorney General, with reference to the right of National Founders,
Inc., to sell units, as hereinafter deseribed, has been referred to the
writer for attention.

You state that this company is a Delaware Corporation, which has
a permit to do business in Texas, under the provisions of Subdivision
50 of Article 1302, Revised Civil Statutes. Attached to your letter are
the following :

(1) A copy of an agreement by and between National Founders,
Ine., and American Hospital Assurance Company, a Texas corpora-
tion, by virtue of which National Founders, Inec., grants to American
the exclusive right and privilege to use certain actuarial data, rate
certificates, ete., owned by National, and to sell Dr. J. P. Reid’s ‘‘time-
ly policies’’ the copyrights to which are also owned by National
Founders, Ine., in all general ageney territories now, heretofore or
hereafter ereated within the United States.

In consideration for the foregoing American Hospital Assurance
Company agrees to pay to National Founders, Ine., the sum of Ten
Thousand ($10,000.00) Dollars for each general agency territory
created, and, in addition thereto, a royalty of $2.00 per thousand
dollars, principal amount of major operation policies and $1.00 per
thousand dollars principal amount of child birth policies sold by it.
National Founders, Inec., agrees to organize and create not less than
six and not more than twelve general agency territories, each territory
to include such states as shall be determined by it. It is recited that
in order to finance the general agency territories respectively, Na-
tional purposes to sell unit agreements for each territory.

There are other provisions of this contract which it is not neces-
sary to state.

(2) A unit holder’s agreement entered into between the pur-
chaser of such unit and National Founders, Ine., in which the corpo-
ration for the purpose of organizing and financing the sale of Dr.
J. P. Reid’s policies of insurance for child births and operations in
hospitals, for and in comsideration of the pagment of the sum of
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$3,500.00, of which $500.00 is paid in cash and the balance is evidenced
by a promissory note in the sum of $3,000.00, agrees to pay to the
said unit holder his proportionate share of $2.00 per thousand dollars
for the sale of all major operation timely policies and a proportionate
share of $1.00 per thousand dollars for sale of all child birth timely
policies, said policies to be sold only in a certain stipulated group of
states.

This is not a complete statement of all the provisions of this agree-
ment, but it is sufficient for the purposes of this discussion

(8) Attached also is a contract entered into by and between the
two corporations just mentioned and Guardiap Trust Company of
Houston, Texas, in which it is provided that the royalties payable to
the unit holders shall be paid by American to the Trust Company
for payment to the unit holders in the proportions mentioned. This
trust is revoecable by will by National Founders, Ine.

You request our opinion as to whether National Founders, Ine,,
has the right under its Texas permit to raise funds and conduct the
character of business evidenced by the unit holder’s agreement and
contracts above described. .

Subdivision 50 of Article 1302, Revised Civil Statutes, under whic
this corporation secured its Texas permit, authorizes it:

“To subscribe for, purchase, invest in, hold, own, assign, pledge and
otherwise deal in and dispose of shares of capital stock, bonds, mortgages,
debentures, notes and other securities, obligations, contracts, and evidences
of indebtedness of foreign or domestic corporations not competing with
each other in the same line of business; provided the powers and author-
ity herein conferred shall in no way affect any provision of the anti-trust
laws of this state.”

It is pertinent here to state that the facts reveal that the National
Founders, Inc., is the owner of fifty-one per cent of the stock of
American Hospital Assurance Company, and the former company
claims the right to sell these units for the purpose of raising funds
to establish general agency territories for the sale of the policies of
the assurance company as a power impliedly granted to it by virtue
of its statutory right to invest in, hold and own capital shares of
stock of foreign or domestic corporation. In other words, it is the
contention of National Founders, Inec., that since the sale of these
policies will bring revenue in the form of dividends by virtue of its
status as a stockholder in the assurance company, that it has the power
under its Texas permit to perform the kinds of service mentioned in
the contracts described and also has the power to borrow money for
such purposes.

It is our opinion that the position of National Founders, Inec., is
not well taken. It is, perhaps, well to state at this point that while
corporations in Texas do have the right to borrow money on the credit
of the corporation and to that end may execute bonds or promissory
notes therefor and may pledge the property and inecome of the corpo-
ration, that the money must be borrowed for the purpose of carrying
on the legitimate and authorized business of the corporation; if it is
borrowed for any other purpose, the act is ultra vires. Article 1321
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and Galveston-Houston Interurban Land Compauy vs. Bow, 193 S.
W. 353.

It is clear that the sale of the unit agreements by National Found-
ers, Inc., does create the relation of debtor and creditor between the
corporation and the unit holder. This is evidenced both by the langu-
age of the unit agreement and the provisions of the contracts men-
tioned. National Founders, Inc., in reality proposed to borrow money
by the sale of these unit agreements, and the right of the unit holder
to receive the royalties mentioned, is, in its final analysis, the obliga-
tion of National Founders, Ine., this obligation is not any the less
real because the trust company is interposed between National Found-
ers, Inc., and the payment of the royalties to the unit holder.

Holding as we do that National Founders, Ine., is borrowing money
by virtue of its sale of unit agreements, its rights to sell same must be
determined by a consideration of whether or not the money is to be
used in furtherance of the authorized or necessarily implied powers
of the corporation. As stated, the facts reveal that the funds raised
in this manner are to be utilized to establish general agency territories
and to promote the sale of the two types of insurance policies men-
tioned, sold by American Hospital Assurance Company.

It is our opinion that no holding company, organized or holding
a permit under the provisions of Subdivision 50 of Article 1302, Re-
vised Civil Statutes, has the right to enter into a promotion project, in
the course of which it organizes, with its own funds, agency territories
for the sole and only purpose of promoting the sale of products sold
by any corporation whose stock it happens to own. Such an under-
taking is, we think, an unwarrented extension of the doctrine of im-
plied powers of corporations.

North Side Ry. Co. vs. Worthington, 88 Texas 562, 30 S. W. 1055,
contains the following language:

“Corporations are the creatures of the law, and they can only exercise
such powers as are granted by the law of their creation. An express
grant, however, is not necessary. In every express grant there is implied
a power to do whatever is necessary or reasonably appropriate to the
exercise of the authority expressly conferred. The difficulty arises in any
particular case whenever we attempt to determine whether the power of
a corporation to do an act can be implied or not. The question has given
rise to much litigious controversy and to much conflict of decision. It is
not easy to lay down a rule by which the question may be determined; but
the following, as announced by a well-known text writer, commends itself,
not only as being reasonable in itself, but also as being in accord with
the great weight of authority. ‘Whatever be a company’s legitimate busi-
ness, the company may foster it by all the usual means. But it may not
go beyond this; it may not, under the pretext of fostering, entangle itself
in proceedings with which it has no legitimate concern. In the next place,
the courts have, however, determined that such means shall be direct, not
indirect—i. e. that a company shall not enter into engagements, as the
rendering of assistance to other undertakings from which it anticipates a
benefit to itself, not immediately, but mediately by reaction, as it were,
from the success of the operations thus encouraged; all such proceedings
inevitably tending to breaches of duty on part of the directors, to abandon-
ment of its peculiar objects on part of the corporation.’ Green’s Brice.
Ultra Vires, 88. In short, if the means be such as are usually resorted
to, and a direct rpethod of accomplishing the purpose of the incorporation,
they are within its powers. If they be unusual, and tend in an indirect
manner only to promote its interests, they are held to be ultra vires.”
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Fleteher, Cye. Corporations, Page 1770, uses the following lang-
uage:

“In order that a corporatioa may have the implied power to do a par-
ticular act, the act must be directly and immediately appropriate to

the execution of the specific powers granted by the charter and not bear
merely a slight or remote relation to them.”

See also the case of Mitchell vs. Hydraulic Building Stone Com-
pany. 129, S. W, 148,

It is claimed that since the orgamization of general agency territor-
ies for the sale of the policies of the assurance company will aid in the
sale of such policies. benefitting the National Founders. Ine., as a
stockholder, and since it has the right to be such stockholder, the
power to organize the territories is a necessary incident thereto. Ap-
plying the language of the Worthington Case, supra, we think that
such acts are not ‘‘necessary or reasonably appropriate to the exercise
of the authority expressly conferred.”’

It appears, moreover, by the terms of the contract between National
Founders, Inec., and American Hospital Assurance Company that Na-
tional Founders, Inc., is to receive Ten Thousand ($10,000.00) Dol-
lars for each general agency territory organized by it. This is a
strong indication to us that National Founders, Inc., was motivated in
agreeing to organize these territories by other reasons thapm its desire
to be of as much benefit possible to the corporation whose stock it
owns. We find nothing in the provisions of Subdivision 50 of Article
1302 which authorizes a corporation doing business thereunder to
enter into an enterprise of this character.

Generally speaking, it is illegal for one corporation to give away
its assets for the promotion of other enterprises. Cook on Corpora-
tions, Section 681.

Holding as we do that the sale by National Founders, Inc.. of the
unit agreements described is ultravires and unauthorized, it is not
necessary for us to pass on the other questions propounded in your
letter.

This opinion is substituted for a prior opinion on the same state of
facts. which opinion contained a discussion of matters not necessary to
a decision on the facts presented.

Very truly yours,
Mavurice CHEEE,
Assistant Attorney General.
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OPINIONS RELATING TO DEPOSITORIES

Op. No. 2870

CounNty Derrositories—PLEDGE CoNTrACTS, CoUNTY AND DiIsTRICT
CLErxs TRUST FUNDS.

1. A commissioners’ court has power to select the county depository and
to enter into a pledge contract with such bank so selected, accepting liberty
bonds in amounts equal to such deposits as security for such funds so
deposited with such depository.

2. A substantial compliance with the statutes with reference to select-
ing such depository and executing the pledge contract will be sufficient to
bind the parties thereto, especially where all parties have acted upon the
same.

3. It was the purpose of the Forty-second Legislature, in enacting what
is known as the county and district clerks trust fund act, to treat funds
in possession of such clerks belonging to individuals, pending litigation, as
public funds.

OFFICES OF THE ATTORNEY (GENERAL,
Austin, Texas, October 13, 1931.

Hon. James Shaw, Banking Commassioner, Capitol, Austin, Texas.

DEAR Sir: This acknowledges receipt of your favor to this depart-
ment of recent date, wherein you request an opinion with reference to
funds in possession of the Abilene State Bank, when the same was
closed and ceased operation, alleged to belong to the County of Taylor,
it elaiming to be a secured creditor by virtue of a certain pledge con-
tract entered into by and between Taylor County, acting through
the commissioners’ court, and the Abilene State Bank.

The facts pertaining to same as shown in your letter and accomp-
anying correspondence and records of the commissioners’ court, we
understand, to be substantially as follows:

When the Abilene State Bank closed for liquidation, its books showed a
balance of $58,349.59 in favor of wvarious funds belonging to Taylor
County, secured by $65,000 in liberty bonds under an escrow agreement
with a Fort Worth bank. The escrow agreement was entered into in
pursuance to a pledge contract, entered into by and between Taylor
g)ounty and the Abilene State Bank for the purpose of securing the county

eposits.

There was also a credit in favor of W. P. Bounds, County Clerk, as
trustee, in the amount of $6,725.51, representing funds deposited by him
which were placed in his possession as the result of pending litigation in
the County Court of Taylor County, Texas. Taylor County has filed a
claim with the liquidating agent for said bank, claiming to be a secured
creditor, and seeks to have both of the above amounts secured by the bonds
in the Fort Worth bank and paid from the proceeds thereof.

It further appears that on or about the 19th day of January, 1931, the
commissioners’ court duly advertised for competitive bids for the purpose
of securing a county deposnory, and, in pursuance to such advertisement,
the county did not receive any sealed nor competitive bids, but on or about
the last day of February, 1931, the commissioners’ court received a written
proposal from the four banks located at Abilene, Texas, including the
Abilene State Bank, which was substantially as follows:

“We propose to jointly act as the county depository for Taylor County
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of the county funds of said ecounty, including the tax collector’s deposit,
to be deposited in said four banks, and said four banks agree through a
board, to be selected from among their own members, to keep the aggregate
deposits of the county so proportionately deposited in the four respective
banks to the end that the amount of the county funds on deposit with any
one bank at all times shall be in the same proportion as the ratio of each
bank’s total deposit shall be to the total deposit of the other three banks,
and further agree to pay two and one-half per cent (2% %) on all daily
balances.”

Tt was further proposed that the Farmers & Merchants National Bank
would act as a clearing house, and that if the proposal were accepted they
would comply with the laws with reference to depositories by pledging
their securities to secure the county on all deposits.

On or about the same day the commissioners court, by orders duly en-
tered of record, accepted the proposal of the four Abilene banks and, in
pursuance to said agreement, separate pledge contracts were entered into,
placing the securities in escrow to secure such county deposits, which
escrow agreement and pledge contracts appear to be executed in due form.

The proposals and pledge contracts were duly submitted to the Comp-
troller of Public Accounts and rztified on or about the 1st day of April,
1931, and an order was duly entered by the commissioners’ court confirm-
ing the designation and appointment of the county depository.

At the TFourth Called Session of the Forty-first Legislature there was
passed what is known as the Clerks Trust Fund Act, which became effec-
tive on the 10th day of February, 1931, and in pursuance to such act the
Commissioners’ Court of Taylor County on or about February 24, 1931,
after request and notice by the county judge for competitive bids to the
four Abilene banks, met and the four banks presented to the county judge
and the commissioners’ court a non-competitive unsealed written proposal
to the effect that the trust funds in the hands of the county and district
clerks be handled in the same manner and under the same provisions and
in accordance with the depositury contracts previously made for the county
and state funds, with the further provision that the county clerk’s fund
would be deposited with the Abilene State Bank and the district clerk’s
fund with one of the other banks. These amounts being small, it was pro-
posed that they be secured by the same collateral as county and state
money and were to be taken into consideration in apportionment of the
total funds in each bank.

The commissioners’ court met on March 9, following, and accepted the
proposal, such acceptance being evidenced by orders duly entered of record.

You desire to know whether or not the depository contracts and
pledge of securities, based upon the above facts, are a valid and bind-
ing obligation upon the Abilene State Bank, or whether there has been
such variance in compliance with the depository laws with reference to
such funds as to render the pledge contract null and void.

Inasmuch as you have two questions involved, the first of which
involves what is commonly known as ‘‘county depository funds’’, and
the second what has been designated by the legislature as ‘‘trust
funds in the hands of district and county clerks’’, and the law per-
taining to those two funds being in some particulars different, we
deem if advisable to discuss them separately, and will take up and
treat the county depository funds first.

It cannot be questioned that the county, acting through its com-
missioners’ court, has the power to enter into pledge contracts with
state banks for the purpose of securing publiec funds belonging to a
county. It is also well settled by express legislation that a state
bank has full power to enter into such contracts and pledge certain
securities owned by it for the purpose of obtaining county funds and
being designated as a county depository in order to secure the county
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with reference to such funds. See in this connection the following
authorities with reference to the above powers of state banks and
county commissioners’ court: Farmers State Bank vs. Brazoria Coun-
ty, 275 S. W. 1103 (writ of error refused); Hidalgo County Water
District vs. San Juan State Bank, 280 8. W., 845;; Austin vs. Lamar
County, 26 8. W. (2d) 1062; Article 2547. R. C. 8., 1925, as amended
by the Forty-first Legislature.

The manner and method of selecting county depositories for ord-
inary county funds not including the trust funds above mentioned
by competitive bids, is set forth and provided in Articles 2544 to
2546, inclusive, Revised Civil Statutes of 1925. As evidenced by the
facts as set forth above, it is apparent that the Commissioners’ Court
proceeded to obtain a county depository by the competitive bid
method. It is our opinion, however, that the facts cannot be construed
to the effect that they received a competitive bid from the four banks
mentioned But, be that as it may, the Commissioners’ Court has full
power and authority to designate one or more banks as a county de-
pository even though no competitive bids are received as provided and
set forth in Article 2550, Revised Civil Statutes of 1925, the same
reading as follows:

“If for any reason there shall be submitted no proposals by any banking
corporation, association or individual banker to act as county depository,
or in case no bid for the entire amount of the county funds shall be made
or in case all proposals made shall be declined, then in any such case the
commissioners’ court shall have the power, and it shall be their duty, to
deposit the funds of the county with any one or more banking corporations,
associntions or individual banicer, in the county or in adjoining counties
m such amounts for such periods as may be deemed advisable by the court,
and at such rate of interest, not less than one and one-half per cent per
annum, as may be agreed upon by the court and the banker or bamking
concern receiving the deposit, interest to be computed upon daily balances
due the county treasurer. Any banker or banking concern receiving de-
posits under this article shall execute a bond in the manner and form pro-
vided for depositories of all funds of the county, with all the conditions
provided for the same, the penalty of said bonds not to be less than the
total amount of the county funds to be deposited with such banker or
banking concern.”

From an examination of the contract and the records of the Com-
missioners’ Court submitted to us, we think there has been a strict con-
formity with the statutes with reference to the selection of the county
depository with reference to the county funds proper, not including
the trust funds, and that the pledge contract entered into by and
between the four banks, including the Abilene State Bank, is a valid
and binding obligation on both the Abilene State Bank and the (‘oun-
ty of Taylor, and by reason thereof the County of Taylor should be
considered and construed to be a secured creditor as against the
Abilene State Bank. It would naturally follow that Taylor County,
with reference to the county funds proper, would be entitled to have
the liberty bonds sold and so much of the proceeds as necessary de-
rived from the sale thereof paid to it in order to discharge the $58,-
349.59 county deposit in possession of the Abilene State Bank when
it closed its doors and was placed in the process of liquidation.

With reference to the county eclerk trust funds referred to in your
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inquiry, which were on deposit in the Abilene State Bank when its
doors closed for business, in the name of the County Clerk as Trus-
tee, we call your attention to the Acts of the Forty-first Legislature,
First Called Session, page 21, Chapter 14, which provides the method
of procedure and authority vested in the county commissioners’ court
for the purpose of selecting a depository in order to secure such de-
posits, the pertinent part of which being substantially as follows:

At the February term of the commissioners’ court after each general
election the commissioners’ court is directed to receive sealed proposals
from any banking corporation, association or individual banker in such
county as may desire to be selected as the depository. Such sealed bids
shall be filed with the county clerk at 10:00 o’clock on or about the 1st
day of the term of court at which bids are to be received. If for any reason
there shall be submitted no proposals by any banking corporation, associa-
tion or individual banker in the county, or in case there shall be no bid for
the entire amount of the trust fund, or in the event all bids are rejected,
etc., then in that event the commissioners’ court are directed to advertise
for other proposals. In the first instance, however, it is not necessary to
advertise for such bids.

The manner of qualifying as depository under this act shall be the
same as that required of county depositories under the acts above referred
to.

In no event shall county and district clerks be responsible for any loss
of the trust funds through failure or negligence of any depositor. And
in the event of the insolvency of any depository or if for any other reason,
on account of the deposit of the trust fund with any depository there is a
loss of any part of the funds. the county shall be liable to the person to
whom any part of said trust fund is due for the full amount of said fund
due such person.

It will be noted from an observation of this aet that it does not
expressly define such funds in the hands of a county or district clerk
as public funds and, ordinarily, we do not think that such funds
would be construed or considered as public funds unless they were
considered as such by the Legislature. We think, however, by taking
the entire act into consideration it is clear from the terms thereof
that the Legislature intended that such funds should be considered
and treated as public funds. As evidenece of this intention it will be
noted, in Section 3 thereof, that the banking corporation, association
or individual banker so selected to qualify as county depository for
trust funds shall qualify in the same manner as provided by law
for an ordinary county depository. It will also be observed in See-
tion 10 of said act that in all events the county shall be liable for
any miscarriage or default on the part of such depository so selected
and will hold the individuals entitled to such funds free of loss from
any part thereof. Inasmuch as a county would have to use public
funds to reimburse individuals for any default on the part of such
depository, we think it is eonclusive from this act that it was the in-
tention of the Legislature to consider and treat these funds as publie
funds. As further evidence of the fact that the Legislature intended
these funds to be treated as public funds, it will be noted that at the
First Called Session of the Forty-first Legislature, the following act
was passed:

“No bank or bank and trust company, except where specifically author-
ized by statute, or except in the case of deposit of public funds, shall
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give preference to any depositor by pledging assets of the corporation as
collateral security and any pledge of such assets contrary to this article
shall be void.”

It is an elementary rule of statutory construction that the Legis-
lature is presumed to be conversant with all laws theretofore enacted
pertaining to a subjeet when they subsequently legislate on such
matter. It isalso a familiar rule of statutory construction that where
two constructions can be placed upon an act or acts of the Legisla-
ture, one of which would render an act or a portion thereof inopera-
tive and the other would be such as to render the entire act or acts
operative, such latter construction should be placed thereon.

If the county clerk and district clerk funds were to be construed
as not to be public funds, the last above cited act of the Legislature
would prohibit a bank from pledging its securities to secure such
funds and would render that portion of the trust fund act above
referred to inoperative with reference to permitting a bank to pledge
its securities to secure such funds. Therefore, we think it clear that
such funds are to be treated and considered as public funds.

Tt will be noted from an observation of this act that there is no pro-
vision in this aet as in Article 2550, Revised Civil Statutes, giving
the Commissiopers’ Court the express power to enter into a contract
with a depository bank where no competitive bids are received. Nor
is there any express inhibition in such act denying to the commis-
sioners’ ecourt such power. It will also be observed from the facts that
the county judge and commissioners’ court proceeded in conformity
with the statute in order to obtain a competitive bid but, of course,
under the facts as stated, it could not be contended that the bid re-
ceived was a competitive bid. The question then arises, under the
facts and circumstances as stated, can the contract entered into by
and between the commissioners’ court and the Abilene State Bank
be considered as a binding and valid obligation, or is the same null

and void because not entered into in strict conformity with the
statute ?

This act has not been, so far as we have beem able to ascertain,
construed. There have, however, been many decisions on similar de-
pository contracts for bonds. It has been universally held by the
courts that a substantial compliance ‘with the statute with reference
to the selection of the depository and the executign of such bonds
will be a sufficient compliance with the law. This rule seems to be
well stated in the case of Carson, et al vs. DeWitt County, et al, 23
S. W. (2d) 411, where the court used the following language:

“The object of the Revised Statutes of 1925, Articles 2547-48 to 2556,
relating to county depository bonds, is to require county commissioners’
courts to safeguard public funds against loss through insolvency of deposi-
tories, and in the absence of express statutory provision it is not necessary,
in order to bind obligors that bonds conform strictly, or even substantially,
to form or conditions prescribed by statute, but if the commissioners per-
form the prescribed duty imperfectly, or in a manner not in strict com-
pliance with the prescribed procedure, and yet effectuate the public pur-
pose by other acts not prescribed, but not unlawful within themselves, the

law will not nullify those acts to public injury at the behest of others
who have profited thereby.”
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See also the following authorities:

Linz vs. Eastland County, 39 S. W. (2d) 599 (Com. Apps.).

New School District vs. Planters Bank, 273 S. W. 330.
Sullivan vs. City of Galveston, 34 S. W. (2d), 808.
Kopecky vs. City of Yoakum, 35 S. W. (2d), 492.

Regardless of the fact as to whether or not there has been such
compliance with the statute as to whether or not the contraet or bond
entered into with reference to the trust fund would be construed as
a statutory contract or bond, we think it would be considered and
construed by the courts as a common law bond and be a binding and
valid obligation. Sullivan vs. City of Galveston, 34 S. W., 808;
Kopecky vs. City of Yoakum, 35 S. W., 492; Farmers State Bank vs.
Brazoria County, 275 S. W., 1103 (writ of error refused).

In conclusion, we may add that it is our opinion that it was the
intention of the Legislature to secure public funds with reference to
providing the manner and method of selecting such depositories; and
we are further of the opinion that there has been a substantial com-
pliance with these statutes and inasmuch as the bank had had the
benefit of the public funds for some eight or nine months under and
by virtue of the terms of the contract above referred to, and all par-
ties having acted in good faith upon the assumption that the contracts
were valid and binding obligations, that the courts would hold both
of such contract to be valid and binding obligations and you are ac-
cordingly so advised.

Very truly yours,
SiDNEY BENBOW,

Assistant Attorney General.
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OPINIONS RELATING TO ELECTIONS AND SUFFRAGE

Op. No. 2832

Port Tax—PAavyMENTs BY MArL—Tax CoLvrecToR’s DUTY.

1. Where the taxpayer has paid the poll tax prior to February Firsp,
and furnished all information to the Tax Collector before said date, it
is the duty of the Tax Collector to issue a receipt as of the date of pay-
ment.

2. Duty continues after February First, notwithstanding Article 198,
Penal Code, Revised Civil Statutes, 1925.

OFFICES OF THE ATTORNEY (JENERAL,
Avustin, TExas, February 13, 1931.

Hon. Maury Maverick, Tax Collector, San Antonio, Texas.

Dear Maury: Your communication of February 12th submitting
for the opinion ¢f this Department the following, has been referred to
the writer for attention:

“Approximately twenty taxpayers, residents of Bexar County, Texas,
prior to February First, 1931, mailed to me, as Tax Collector of this
County, their remittances for a poll tax together with all of the informa-
tion required in order to issue a voting poll tax. Bear in mind these taxes
were paid and information furnished me prior to February First, 1931,
but due to the pressure of the business of my office, I was unable to issue
the poll tax receipts prior to February First, 1931.

“Question: Is the Tax Collector authorized to issue a voting poll tax
at this time under the foregoing circumstances?”

According to the statement of facts presented, it is evident that a
number of taxpayers in your county have paid their poll tax in aec-
cordance with the provisions of Article 2963, as Amended by the
Acts of the Forty-first Legislature, Fourth Called Session (See
Chapter 51, page 111), which provides, in substance, that a poll tax
may be paid and a receipt procured by sending money or bank check
through the mail to the Tax Collector, and reads in part, and as ap-
plicable hereto, as follows:

‘¥ * * Where a taxpayer residing either within or without a city of ten
thousand inhabitants, or more, has a poll tax assessed against him or his
wife, or both, he may at the same time that he pays his property tax, by
bank check or money order, also pay the poll iax of himself or wife, or
either, and in the same way, and it shall be the duty of the Tax Collector,
in such cases, to mail such poll tax receipts, together with the property tax
receipts, to such property taxpayer. * * *»

While the foregoing Article refers to a poll tax that has been
assessed against a person, we do not think that an assessment is ne-
cessary in order to allow the payment thereof by mail. A “‘poll
tax’’ is a tax against a person and in this State every person between
twenty-one and sixty years of age, with certain exceptions, is subject
to the payment thereof.

You state in your letter that the taxpayers not only paill their poll
tax prior to February First in the manner provided in the foregoing
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article, but also furnished you with the proper information to fill
in said receipt blank as required by Article 2965, Revised Civil
Statutes.

The real, and only, question involved is whether or not the Tax
Collector can issue a 1930 voting poll tax receipt after January 31,
1931.

Article 198, Penal Code, provides:

“*** Any Tax Collector, or anyone in his employ, who issues a poll tax
receipt after the First day of February in any year bearing a date prior
to the First day of February * * * shall be fined not less than One Hundred
Dollars nor more than Five Hundred Dollars.”

In the case of Parker vs. Busby, 170 S. W. 1042, the Court of
Civil Appeals passed on the question as to whether or not the Tax
Collector had authority to issue a voting poll tax receipt after
February First, bearing a date prior thereto. The facts are here
briefly stated. The petitioners brought mandamus proceedings to
compel the Tax Collector to issue a poll tax receipt to them and date
the receipts as of January 30, 1911. The petitioners appointed
agents, as provided by Article 2944, Revised Statutes, 1911, to pay
their poll tax. The proper written authority was executed and given
to the agent, and all information necessary for the Tax Collector to
fill out the receipts was included in the authority granted. The
Court held that if the plaintiffs paid, or tendered payment, of their
poll tax before I'ebruary First, it was the Tax Collector’s duty to
issue receipts therefor, and stated further, in clear and explicit terms,
that this duty on the part of the Tax Collector continued after the
day of payment, notwithstanding Penal Code 1911, Article 224
(which is present Article 198, Revised Civil Statutes 1925).

“It seems to us clearly tobe the spirit of the law to prevent the Col-
lector receiving payments of poll taxes and issuing receipts therefor after
February First, and not to prohibit the issuance of receipts for such taxes
paid. or tendered, prior to that date.”

“Where a poll tax is tendered within the time specified, the Collector
has no discretion but to receive it and issue a receipt therefor, though he
is in doubt as to the right of the payer to vote, and when the tax is paid
within the time specified, it is the duty of the Collector to issue a receipt
as of the date of payment, though on a subsequent date, notwithstanding
Penal Code 1911, Article 224. * * *»

«** * The Taxpayer, when he tenders through his agent duly authorized
in writing to the Tax Collector an amount sufficient to pay the tax, is then
entitled to a receipt, and has done all that the law requires of him in order
to obtain.”

Parker vs. Busby, 170 S. W. 1042.

The faects as presented in your inquiry are very similar to the facts
in the case of Parker vs. Busby. The only difference being that the
taxpayers in Bexar County have paid their poll tax and furnished
the proper information by sending same through the United States
mail to the Collector, whereas, in the case cited, the taxpayers allowed
an agent to act for them.

The taxpayer has paid the poll tax, furnished the Tax Collcetor
with all the information required, prior to February First, and in
doing so, in our opinion, he has done all that the law requires of him
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in order to obtain a poll tax receipt. Certainly it cannot be said that
the Tax Collector would have authority under such circumstances to
deprive a person of his right to exercise the franchise granted him
by the Constitution of this State.

Therefore, it is our opinion, and you are so advised, that where the
taxpayer has paid the poll tax prior to February First and furnished
you with the proper information before said date on which to issue
said receipt, that it is your duty as Tax Collector to issue to the per-
son g receipt as of the date of payment, though the date of issuance
is after February First, 1931.

Very truly yours,
EvererT F. JOHNSON,
Assistant Attorney General.

Op. No. 2899.
ELECTIONS—STATUTES CONSTRUED—SECRETARY OF STATE—DUTY TO
CeRTIFY NAMES OF STATE NoMINEEs T0 County CLERRS — TIME

‘WiteEN CERTIFICATE SHOULD BE MAaApE

1. It is the duty of the Secretary of State to certify the names of nomi-
nees of the Democratic Party of Texas for state office to the respective
county clerks,

2. It is not to be presumed that the Legislature intended to create a
hiatus in the law; rather the contrary is tobe presumed. Where it is pos-
sible to do so from a reading and from construction of the whole of statu-
tory provisions, any gap or omission in the express wording of the statute
should be filled in by construction if the legislative intent can be ascer-
tained and given effect by so doing, thus applying the rule of construction
to the effect that that which arises by necessary implication is as much a
part of the law as that which is expressly provided.

3. The Secretary of State should certify the names of nominees for state
office to the several county clerks of this state at the same time he certifies
the nominees for district office, which is not later than October first, or at
least within sufficient time to permit the county clerks of this state to per-
form their statutory duties, taking into consideration a reasonable time
for the transmittal of the certificate, preparation by the county clerks of
ballot form, the not-less-than ten days which the names certified must be
posted, the time necessary to have ballots printed, and the fact that the

ballots must be prepared so as to permit absentee voting twenty days be-
fore election day.

OFFICES OF THE ATTORNEY (GENERAL,
AvusTiN, TEXAS, September 28, 1932,

Mrs. Jane Y. McCallum, Secretary of State, Austin, Texas.

Dear MapaM: Your letter of September 26th addressed to At-
‘torney General Allred has been received.

“A careful search fails to reveal the existence of any statute requiring
the Secretary of State to certify the names of State officers to the county
clerks for inclusion in the official ballot for the general election.

“It has been the custom of this office to make such certification at the
same time the forms required by Article 2925 are furnished, that is, ‘at
least thirty days before each general election’. It would appear, however,
that such certification might be delayed until at least twenty days before
the election, in view of the provisions of Article 3165.

“Your opinion is requested as to whether this custom is a proper one.”
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Your letter raises two questions, to-wit:

First. Is it the duty of the Secretary of State to certify the names
of the nominees of the Democratic Party of Texas for state office to
the respective county clerks?

Second. If this question is answered in the affirmative, then at
what time does it become the duty of the Secretary of State to make
this certification ?

These questions will be discussed in the order in which they appear
above.

While no statute in terms prescribes that the Secretary of State
shall certify the names of nominees for state offices to the county
clerks of this state, except the names of independent candidates (Art.
3161), yet all nominations for state offices are certified to the Secre-
tary of State. (Arts. 3138, 3157, 3159, R. C. S. 1925.) Under Art-
icle 3132, Revised Civil Statutes, 1925, the county clerks are directed
to post in a conspicuous place in their offices the names of all can-
didates whose names have been certified to them, to be printed on the
official ballot, and they are directed to order such names printed on
the official ballot as otherwise directed in the statutes, that is, as di-
rected by Article 3131.

Article 3132, supra, reads:

“Each county clerk shall post in a conspicuous place in his office for the
inspection of the public, the names of all candidates that have been law-
fully certified to him, to be printed on the official ballot, for at least ten
days before he orders the names to be printed on said ballot; and he shall
order all the names of the candidates so certified printed on the official
ballot as otherwise provided in this title.” (See Art. 3131.)

Under the article above quoted, it would clearly be the duty of the
county clerk to post the names of all the candidates lawfully certified
to him, including candidates for state and district offices.

Article 2978, Revised Civil Statutes, 1925, with respect to the
official ballot for the general election in November, in part reads:

“It shall contain the printed names of all candidates whose nominations
for an elective office have been duly made and properly certified.”

Therefore the official ballot must contain the names of all candidates
whose nomination has been properly certified, and necessarily can
contain no name that has not been thus certified.

It can be seen from the above statutes that it is the duty of the
county clerk to make up the form of the official ballot for his county
with the names of nominees that have been properly certified to him.
Other provisions of the statutes provide that the state and district
conventions shall canvass the votes, declare the nominees, and through
their chairman and secretary certify the names of such nominces
to the Secretary of State, as hereinabove pointed out.

As above stated, there is no express provision contained in the
statutes requiring the Secretary of State to certify the names of
nominees for state offices so certified to that official, to the county
clerks in the various counties of the state, excopt for iadependent
candidates; nor is there any provision in the statutes that any other
official shall certify the nominees for state offices to the county clerks,
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except where there has been a final determination of a comtest for
such an office, in which event Article 3152, as amended by the Acts
of the Forty-second Legislature, Chapter 241, provides that a certified
copy of the judgment of the district court shall be transmitted to the
officers charged with the duty of providing the official ballot.

It is not to be presumed that the Legislature intended to create a
hiatus in the law; rather the contrary is to be presumed. Where it
is possible to do so from a reading and from construction of the
whole of the statutory provisions, any gap or omission in the express
wording of the statute should be filled in by construction if the legis-
lative intent can be ascertained and given effect by so doing. It is
an elementary rule of construction that that which arises by neces-
sary implication is as much a part of the law as that which is ex-
pressly provided.

Here we have the names of all state nominees certified to the Sec-
retary of State and the statutes prohibiting the county clerk from
ordering any name printed on the official ballot which has not been
duly certified to him. The writer has found no statutory provision
requiring any person or any state or election official to make a certi-
ficate of the nominees to the county eclerk. It is therefore necessary
to determine the legislative intent as to how the certification of nomi-
nees of state offices was to be placed in the hands of the several
county clerks of this state. You are advised, that it is the duty of
the Secretary of State to make this certification of the names of the
nominees for state office to the several county clerks of this state,
because the Secretary of State is the only person in a position to so
certify, since the statutes require the certificate of nomination to be
made only to him, and since the statutes expressly require him to
certify the names of independent candidates for state office, it seems
to follow by necessary implication that he is the person who must
certify the names of the state nominees to the several county clerks.
The provision for certification for one group of candidates in the
same class should be coastrued, in the absence of a provision for
another group, as applying to all candidates in that ¢lass. The Sec-
retary of State has always performed this duty and has considered
that it was necessary for him to make this certification to the county
clerks of Texas in order for them to prepare the official ballots.

We now come to the question as to the time when the Secretary of
State shall perform the duty of making the certification of nominees
for state office to the several county clerks.

You state that it has been the custom of your office to make such
certification at the same time the forms required by Article 2925 are

furnished, that is, at least thirty days before each general election.
Article 2925 reads:

“At least thirty days before each general electlon the Secretary of State
shall prescribe forms of all blanks necessary under this title and furnish
same to each county judge.”

This article has no application whatever to the certification by the
Secretary of State to the county clerks of the names of the nominees
for state office. There are certain blank forms which are used by
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the county authorities for the printed matter needed in the manage-
ment of the election, in fact you so state in your letter. The certi-
ficate of the Secretary of State certifying the names of the nominees
duly certified to his office entitled to have their names placed upon
the ballots when finally printed, is neither a form nor a blank to be
used in the general election. Such certificate is made, as we have
seen, to the county clerk, whereas Article 2925 requires the forms of
blanks necessary under the law to be furnished, to be sent to the
county judge at least thirty days before the election.

In this regard, your attention is called to the fact that it would be
necessary for the county clerk to have posted the names of the nomi-
nees at least ten days before it would be necessary for the county
judge or himself to have these forms or blanks in their hands. In
other words, under the statutes the county clerk cannot order the
ballots printed until he has posted the names of the nominees certi-
fied to him not less than ten days before ordering the same to be
printed.

The provisions of Article 3132, supra, require the county clerk to
post the names of all candidates certified to him to be printed on the
official ballot for at least ten days before he orders such names to be
printed on said ballots. We call your attention to Article 2956,
Revised Civil Statutes, 1925, as amended by the Acts of 1931, Forty-
second Legislature, Chapter 105, Page 180, which in part reads:

“Any qualified elector, as defined by the laws of this state, who expects to
be absent from the county of his or her residence on the day of election,
may vote, subject to the following conditions, towit: at some time not
more than twenty days nor less than three days prior to the date of such
election, such elector shall make his or her personal appearance before the
clerk of the county of his or her residence and shall deliver to such clerk
his or her poll tax receipt, or exemption certificate, entitling him or her to
vote at such election, and said clerk shall deliver to such elector one ballot
which has been prepared in accordance with the law for use in such elec-
tion, which shall then and there be marked by said elector, apart and with-
out the assistance or suggestion of any person, and in such manner as said
elector shall desire same to be voted; * *

It will be noted from the above quoted statute that it is contem-
plated that a voter shall have the privilege of voting twenty days
before the election if he is to be absent from the county on election
day and desires to take advantage of the privilege therein provided.
The ten days required for posting, and the permitting of absentee
voting twenty days before election day, accounts for thirty days,
without considering the time necessary to transmit the certification
made by the Secretary of State to the several county clerks of Texas,
and the time necessary for the county clerk to make up the form
of the ballot, and the time necessary to print the ballot after the
names have been posted the required ten days. Surely if the Secre-
tary of State is required to make the certification as above specified,
then it should be made in time to enable the county clerks to obey the
statutes hereinbefore discussed. It is a matter of common knowledge
that from one to three days would be required from the time the
Secretary of State makes the certificate to transmit it from the seat
of government to the county clerks whose counties are farthest re-
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moved from the seat of government. It would also require several
days in which to have the ballots printed. It can thus be seen that a
certificate from the Secretary of State thirty days before the general
election would not afford to the county clerks sufficient time to per-
form their statutory duty and have the ballots printed twenty days
before the general election.

We are not unmindful of the rule that when the construection of a
statute is doubtful, the construction given it by officers of the state
charged with the duty of its enforcement, is entitled to great weight,
and we have kept in mind the provision of your letter stating that
it has been the custom of your office to make the certification at least
thirty days before each general election. However, in that regard
we call your attention® to the fact that Article 2956, supra, was
amended by the Forty-second Legislature so as to permit absentee
voting not more than twenty days before the election, and that there-
tofore absentee voting had been permitted not more than ten days
before the election. It ean thus be readily seen that it requires an
additional ten days under the present law to permit the county clerk
to perform his duty under the statute, which was not required during
the election in 1930 and previous elections thereto.

Artiele 3135, Revised Civil Statutes, 1925, requires the Secretary
of State to certify the names of nominees for district office not later
than Oectober first of such year. Common sense dictates that the
Secretary of State should at the same time certify the names of the
nominees for state office which have been duly certified to her. It is
in keeping with the spirit of the statutes pertaining to elections that
all official certifications should be made by the Secretary of State at
one time to enable the respective county authorities immediately
thereafter to proceed regularly with the formation of the complete
official ballot for such county. The specific requirement of Article
3135 that such certificate of the Secretary of State as to nominees
for district office must be ‘‘not later than October first,”” is the only
place in the statutes where the time is fixed for the certification by the
Secretary of State to the respective county clerks, execept where a
nominee has died or declined the nomination, as provided in Article
3165, Revised Civil Statutes, 1925, which is to permit the Secretary
of State to make a correction in his prior certification where neces-
sary on account of the eircumstances therein mentioned.

Although a nominee has died or declined the nomination, his name
would have to be certified to the various county elerks along with the
names of the other nominees so certified, and unless 4 nomination is
made to fill the vacancy so created, the name of the candidate
who has died or has withdrawn his candidacy should be printed on the
official ballot in the proper column. (Art 3019, R. C. S. 1925.)
Article 3165, therefore, makes provision only for the correction of a
certificate already made, where a vacanecy in the nomination has been
filled in acecordance with the provisions of said article.

There is no apparent reason why the district candidates should be
certified not later than October first and the 'state ecandidates at a
later date. The statutes in no place provide that the Secretary of
State shill make two separate certifications. Indeed such a pro-
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cedure would tend to confuse the officials making up the final com-
pleted ballot, and certainly if made much later would not enable ~uch
officials to both post the names of candidates as required by law and
print the official ballots in sufficient time to permit absentee voting
twenty days lLefore the date of the general election.

In certain instances certification of the names of nominees to the
county clerks would have to be made before October first. For ex-
ample, the following hypothetical case will illustrate the point: Since
general elections are held on the first Tuesday after the first Monday
in November, it is possible that a general election day would fall on
the second day of November. If such were the case, certification by
the Secretary of State of the names of the various nominees, state
«nd district, on October first would not be in sufficient time to permit
the various county eclerks to comply with the duties imposed upon
them by statute, as shown by the discussion herein.

Should it be argued that the date set forth in Article 3135 provid-
ing the time within which the certification must be made by the See-
retary of State of nominees for distriet office does not apply to certifi-
cation of nominees for state offices, then it would still be necessary
for the Secretary of State to certify in sufficient time to enable the
county clerks to comply with the other statutory provisions herein-
before discussed, and when we consider the time necessary for the
transmittal of the certificate of the Secretary of State to the several
county clerks, the time necessary for the county eclerk to compile
the form of the official ballot, the not-less-than ten days required for
posting before the clerk can order the names printed on the ballots,
the time necessary for the printing and return to the county clerks
of the ballots so as to permit absentee voting twenty days before
election day, we can see the necessity, even in the case of state officers,
of requiring the Secretary of State to certify the names of the nomi-
nees which have been duly certified to her in ample time to permit
the county elerks to perform their statutory duty.

Since the general election is to be held this year on November 8th,
and since there seems to be no reason why the certificate of the See-
retary of State cannot be made at the present time, you are advised,
that you should certify the names of the nominees for state office
to the several county clerks of this state at the same time you make
your certificate of nominees for distriet office, which is not later than’
October first, or a least within sufficient time to permit the county
clerks of this state to perform their statutory duties as herein dis-
cussed, taking into consideration a reasonable time for the transmis-
sion of your certificate and the preparation by the county clerks of
the ballot form and the time necessary to have said ballots printed,
in addition to the time required for the posting of the names to be
printed on said ballot, and keeping in mind the fact that the ballots
must be prepared so as to permit absentee voting twenty days before
election day.

Yours very truly,
HomEer C. DEWOIFE,

Assistant Attorney General.
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OPINIONS RELATING TO INSURANCE

Op. No. 2880
INSURANCE—MUTUAL COMPANIES.

Counties, cities and school districts have authority to insure property in
mutual fire insurance companies organized under Texas laws.

OFFICES OF THE ATTORNEY (GENERAL,
AvusTiN, TeExas, March 23, 1932.

Hon. 8. M. N. Marrs, Siate Superintendent of Public Instruction,
Austin, Texas.

DEarR Str: The Attorney General is in receipt of the following
inquiry :

“Are counties, cities and school districts in Texas permitted by law to in-
sure property in mutual fire insurance companies?”

The question is submitted by an individual whom the Attorney
General is prohibited by Article 4399, Revised Civil Statutes of
Texas, 1925, from advising, but, since the question is one of consider-
able importance, we have concluded to write an opinion expressing
our views in regard thereto and direect the same to you for future
reference.

Article 4867, Revised Civil Statutes of 1925, provides with whom
corporations may contract, and reads:

“Any public or private corporation, or association in this State or else-
where may make applications, enter into agreements for and hold policies
in any such mutual insurance company. Any officer, stockholder, trustee or
legal representative of any such corporation, board, association, or estate
may be recognized as acting for or on its behalf for the purpose of such
membership, but shall not be personally liable upon such contract of in-
surance by reason of so acting. The right of any corporation organized
under the laws of this State to participate as a member of any such mutual
insurance company is hereby declared to be incidental to the purpose for
which such corporation is organized and as much granted as the rights and
powers expressly conferred.”

This provision of the statute was re-enacted verbatim by the Forty-
first Legislature at its first called session. (See. 8, Ch. 40, p. 91).

The right to insure in mutual insurance companies having been
expressly granted and delegated by the legislature to publie eorpora-
tions, it would appear that the inquiry should be answered in the
affirmative, unless the legislature has exceeded its authority in so en-
acting such a provision.

The question then presents itself as to whether this act contravenes
any provision of our Coustitution. Seetion 52 of Article 3 of the
Constitution of the State of Texas, reads:

“The legislature shall have no power to authorize any county, city, town
or other political corporation or subdivision of this State to lend its credit
or to grant public money or thing of value in aid of or to any individual,

association or corporation whatsoever, or to become a stockholder in such a
corporation, association or company.”
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Section 3 of Artiele 11 of the Constitution of the State of Texas
reads:

“No county, city or other municipal corporation shall hereafter become a
subscriber to the capital of any private corporation or association or make
any appropriation or donation to the same, or in anywise loan its credit;
but this shall not be construed to in any way affect any obligation hereto-
fore undertaken pursuant to law.”

In order to determine whether the legislative act contravenes our
Constitution, it becomes necessary to consider the nature of the mutual
insurance contract. Mutual fire insurance companies are entirely
different from mutual assessment life insurance companies and are
in the main governed by Chapter 9, Revised Civil Statutes of Texas
for 1925, and the amendments thereto. Article 4860a, as amended,
Acts Forty-first Legislature, First Called Session, prescribes policy
provisions and reads:

“The policies shall provide for a premium or premium deposit payable in
cash and, except as herein provided, for a contingent premium at least equal
to the premium or premium deposit. Such a mutual company may issue a
policy without a contingent premium while, but only while, it has a surplus
equal to the capital required of a domestie stock insurance company trans-
acting the same kind of insurance, but any such company may issue a policy
providing that the holder of any such policy shall be liable for no greater
amount than the premium or premiums deposit expressed in the polwy If at
any time the admitted assets are less than the unearned premium reserve,
other liabilities and the required surplus, the company shall immediately
collect upon policies with a contingent premium a sufficient proportionnte
part thereof to restore such assets, provided mo member shall be liable
for any part of such contingent premium in excess of the amount demanded
within one year after the termination of the policy., * * *”

Thus it will be noted that policies of insurance issued by mutual
insurance comrpanies provide for a definitely stafed premium or a
so-called premium deposit payable tn cash. Such policies also, where
the company has no surplus ‘‘equal to the capital required of a do-
mestic stock Insurance company transacting the same kind of busi-
ness’’, provides for a so-called ‘‘contingent premium’’ equal to but
not exceeding the premium deposit. The result is that under the in-
surance contract, issued by a mutual insurance company, the entire
premium collectable in any event is definitely stated, one-half of the
premium is deposited in cash, and the other one-half, the amount of
which is definitely fixed by the terms of the contract, is payable in the
future, provided the actual experience of the company should require
such payment. In other words, the members or policyholders of a
mutual fire insurance company, in addition to being responsible for
one annual premium, are liable for another annual premium, the
exact amount of which is always fixed and determined in the begin-
ning by the terms of the policy issued.

The collection of the so-called contingent premium’’, or a part
thereof, is authorized where the admitted assets are less than the un-
earned premium reserve, other liabilities and the required surplus.
This entire ‘‘contingent premium’’ may be collected where that is
necessary for the purpose stated, or ‘‘a sufficient proportionate part
thereof to restore such assets.”’



REPORT OF ATTORNEY GENERAL 167

Article 4860a (Subdivision (d), Sec. 7, Ch. 40, Acts Forty-first
Legislature, First Called Session) provides that the company is re-
quired to collect & premium in advance on cach application; the total
of which premium shall be held in cash or securities and is required
to have and maintain at all times cash and invested assets of not less
than $50,000.00 if it be a casualty insurance company, and not less
than $20,000.00 if the company be other than a casualty insurance
company.

The use of the word ‘‘contingent’’ in describing the ‘‘contingent
premium’’ to be paid under the conditions of fact named in the
statute has created confusion of thought and resulting miseonception
of the true nature of the mutual insurance contract as defined in our
statute. The liability for one-half of the premium is contingent but
it is not an unlimited liability ; the liability is definitely fixed and de-
termined in the beginning and is a limited liability. The Honorable
C. M. Cureton, Former Attorney General, now Chief Justice of the
Supreme Court of the State of Texas, wrote an opinion as to the ex-
tent of liability of policyholders of mutual fire insurance companies.
To quote from that opinion:

[1

“In addition to one annual premium the statute makes each policyholder
liable for another annual premium; this liability is absolute and can neither
be waived or avoided when needed. * * * The shareholders, members or
stockholders, by whatever term they may be known, of a mutual fire insur-
ance company are not responsible for the debts of the corporation, except
and to the extent specified in the act authorizing the incorporation of such
(I:\?mpany.” (Report and Opinions, Attorney General of Texas, 1916-1918.—

0. 1662).

Mutual insurance companies must operate on a different basis
from stock insurance companies. This results from the fact that the
mutual companies do not attempt to do business at a profit but seek
to furnish insurance at cost. In attempting to operate on such a
plan, the company cannot determine what the cost will be to the as-
sured at the time the policy is written. If all of the premium is not
collected in advance the company says in effect ‘I promise to insure
in return for your promise to pay a premium, the exaect amount of
which shall be determined later but which in no event shall exceed X
dollars.”” It will become apparent that by insuring in mutual insur-
ance companies, the public corporations do not assume any liability
that is unlimited, for the limit of obligation is fixed at the time the
insurance is obtained and, according to the statute governing such
companies, cannot be enforeed beyond the limit fixed.

A municipal corporation in taking out insurance with a mutual
fire insurance compapny does not enter into a contract by which the
use of its credit is furnished to the insuring company as consideration
for the insurance written. What it really does, is to make a direet,
outrigcht purchase of insurance protection, agreeing to pay therefor
either one of two definitely stated prices, or some price between the
two. And as to any part of such price in excess of the minimum
named, it is permitted to make payment at the end instead of at the
beginning of the insurance term.

The mutual insurance company is an entity quite as distinet from
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its policyholder members as is the stock insurance company from iis
stockholder member. In insurance policies, mutual and stock in-
surance companies alike, the insurance corporation promises to in-
demnify the assured for a particular loss in return for a stated con-
sideration. It is only in the form of the consideration that there is
any difference between the policies issued by the two classes of com-
panies. The consideration for the policy, called a premium, in
practice consists either of an outright payment of money or a promise
to pay money in the future. With the stock companies it is usually
the former; with mutual companies it is either the latter or a com-
bination of the two.

The substance of the transaction is exaetly the same, whether the
premium be all paid down when the policy is issued or whether the
payment of a part of it be deferred until the end of the policy term
and an additional amount be then paid, determined by the actual ex-
perience of the company, so long as there is a limit definitely fixed by
contract in the beginning beyond which the amount of the premium
cannot go in any event.

The entire subject is discussed in a very illuminating manner in an
opinion of the Supreme Court of Pennsylvania, involving the right
of a school distriet to insure its property in a mutual company. In
the course of the opinion in the case of Downing, et al vs. School
Distriet of City of Erie, et al, 147 Atlantic 239, 297 Pennsylvania
474, the court said:

“The responsibility of an additional limited assessment is part of the
consideration, and it so appears in the contract. There is no loaning of
credit by the school distriet to the insurance company, but rather by the
latter to the former, since it does not require the immediate payment of the
amount of contingent liability, but refrains from asking presently more
than one-fifth thereof, having under no circumstances the right to demond
more than the maximum. ‘Assessments’ and ‘premiums’ are interchange-
able words, and mean the same thing. They are the consideration for the
gcégtracts. Hill vs. Farmers’ Mut. Fire Ins. Co., 129 Mich. 141, 88 N. W.

“(3,4) The court below was of the opinion that, though the right to
insure in a mutual company was expressly given by the Act of 1925, yet
this statute was in conflict with the constitution, which provides (Art. 9,
Sec. 7): ‘The General Assembly shall not authorize any county, city,
borough, township or incorporated district to become a stockholder in any
company, asociation or corporation or to obtain or appropriate money for or
to loan its credit to, any corporation, association, institution or indi-
vidual” It must be kept in mind, in passing upon the question raised, that
all presumptions are to be drawn in favor of the validity of the legisla-
tion (Kennedy vs. Meyer, 259 Pa. 306, 103 A. 44; Speer vs. School Directors,
50 Pa. 150), and that a statute is not to be declared unconstitutional unless
this conclusion is so plainly apparent as to leave no doubt. Keator vs.
Lackawanna County, 292 Pa. 269, 141 A. 37.

“QOur constitutional provision was designed to prevent municipal corpo-
rations from joining as stockholders in hazardous business ventures, loan-
ing its credit for such purposes, or granting gratuities to persons or as-
sociations where not in pursuit of some governmental purpose. Taking
of insurance in a mutual company with limited liability is not within the
inhibition, for the district does mot become strictly a stockholder, nor is
it loaning its credit. It agrees topay a fixed sum, and can be called upon
for the totol only in case of some unusual catastrophe causing great loss.
Until this eontingency arises it is required to advance but a small portion
of the maximum and is, in effect, loaned credit as to a possible future de-
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mand by the company for the balance which may become payable. By the
terms of the policy the district did not assume responsibility for the losses
of others insured except as to a named and limited amount. The act of
1925 is presumably valid, and does not so plainly violate Section 7 of Art-
icle 9 of the Constitution as to justify us in holding the statute to be be-
yond the scope of legislative power.”

Another very interesting case is that of French vs. Millville, 66 N. J.
392, affirmed 67 N. J. L. 349, in which case the defendant city had
insured with plaintiff company and had given premium notes upon
which this suit was brought. The defendant city pleaded, among other
things, that paragraph 19 of Article 1 of the Constitution prohibited
cities, ete., from loaning their credit to any corporation, and from
becoming, directly or indirectly, the owners of any stock of any cor-
poration. The Court said:

“The scheme of mutual insurance in such associations does not fasten
upon the members any liability which municipal corporations may not with
reasonable safety assume, for the limit of obligation is always fixed at the
time the insurance is obtained, and is rarely enforced beyond what would
be charged for insurance on the non-mutual plan.

“By giving its premium notes the city did not loan its credit to the com-
pany. Its promises were made for a consideration of value beneficial to
itself, and like other assets of the company, they were purchased, not bor-
rowed. Nor did the so-called membership of the insured render the city
in any sense the owner of the stock or bonds which belonged to the com-
pany, or a holder of stock in the company, within the fair import of the
constitutional prohibition.”

McQuillan on Municipal Corporations (2 ed.), Section 2329, in
discussing the constitutional prohibitions present in most of the
State constitutions against donations, subscriptions, and the loaning
of credit in aid of a company or association, states the law to be as
follows:

“The fact that a municipality takes out insurance on its property by
becoming a member of a mutual insurance company does not make it the
owner of stock in a private company so as to violate the constitutional
prohibition; and giving premium notes for payment of assessments to meet
losses incurred by a mutual insurance company of which the municipality
is a member does not constitute a loaning or credit to the company.”

In Dillon on Municipal Corporations (5 ed.), Section 976n, it is
said :

“An incident to the power to erect and maintain a city hall, school houses,
and other public buildings, the municipality has the right to contract for in-
demnity against fire by insuring these buildings; and, having the power to
insure, it may insure them in a corporation organized on the mutual plan
under the laws of the State in which the city is located. Giving premium
notes for losses incurred by such companies on other insurance is neither
a loan of credit of the city, nor the owning of stock or bonds of the com-
Pany in violation of constitutional provisions.”

In Joyce on Insurance (2 ed.), Volume 1, page 708, we find the
following :

“If the charter of a city empowers it to erect and maintain different pub-
lic buildings, the city acquires, as incidental to the power thus granted the
right to contract for indemnity against loss of such buildings by fire and
such right can be exercised by insuring on the mutual plan.”

The city does not lend its credit to an insurance company merely
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because the city does not assume full and unqualified liability for the
entire premium. The fact that the city makes a special contract
whereby, under certain circumstances, it may be relieved -from pay-
ing one-half of the premium, the so-called contingent premium. does
not mean that the city is lending its credit to the company. On the
contrary, if there is any lending of credit, then, as pointed out by the
Supreme Court of Pennsylvania, it is by the company to the city.

It is a familiar rule of construction, universally applied. that every
legislative act is presumed to be coustitutional and will not be declared
unconstitutional unless it is clearly so.

Correctly understood, nothing to the contrary was decided in the
opinion of the Commission of Appeals in City of Tyler vs. Texas Em-
ployers Insurance Association, 288 S. W. 409, on rehearing. 294. 8. W.
195. That case involved but a single question and that is clearly
stated in the beginning sentence of the first opinion as follows:

“Are incorporated cities and towns in this State within the terms of our
Workmen’s Compensation Act?”

Stated otherwise, the question was whether the word ‘‘corporation’’
used in the Workmen’s Compensation Act included municipal as well
as private corporation.

Chief Justice Cureton, while First Assistant Attorney General, had
held that the word ‘“corporation’ used in the Compensation Act of
1913 did not include municipal corporations. The legislature later.
in 1917, re-enacted the Workman’s Compensation Aect, thereby accept-
ing and adopting Chief Justice Cureton’s construction of the same.
This conclusively settled the only question involved in the City of
Tyler case.

It is true that in the first opinion the Commission, after deciding
this question of statutory construction, expressed its views on the con-
stitutional question as to whether the legislature could have author-
ized municipal corporations to become subscribers to the association
created by the Workmen’s Compensation Act. It expressly appears,
however, that the consideration and decision of that question was
unnecessary ; and in the second opinion of the Commission, the opin-
ion on rehearing, it was plainly stated that the only question really
involved in the case was one of statutory construction and that what
the Commission had said on the constitutional question had not been
approved by the Supreme Court. We quote as follows from the opin-
ion on rehearing:

“Of course the views expressed by us as to the grounds of our decision
have not the force of the law, nor were they approved by the Supreme
Court. It may be true that, in approving the judgment recommended by
us, the Supreme Court was unwilling to assent to the proposition that the
act would have been unconstitutional, had the legislature made it applicable
to cities and towns. and yet also of the opinion of the legislature did not
have such intention for the other reasons discussed by us.”

The commission itself having expressly declared that this question
was not settled by its opinion, we do not feel warranted i treating
the opinion as authoritatively settling the question. None of the
authorities hereinbefore mentioned are referred to in the opinion of
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the commission. And the opinion of the Court of Civil Afppeals, in
the same case, shows that the case was dealt with as one involving
only the interpretation of the statute.

That counties, ecities and school distriets have been expressly au-
thorized by statute to insure property in mutual or reciprocal com-
panies cannot be disputed. The statute is clear and explieit in its
terms and needs no construction and it is our opinion, and you are so
advised, that the statute authorizing public and private corporations
to hold policies of insurance in a mutual insurance company does not
contravene the Comstitution and is in all things valid. Accordingly,
we answer the inquiry submitted in the affirmative.

The letter-opinion written by Honorable Grady Sturgeon, former
Assistant Attorney General, under date of April 22, 1931, holding
this act of the legislature, authorizing public and private corporations
to insure property in mutual insuranee companies, unconstitutional,
is hereby withdrawn, and all opinions heretofore rendered on this
same question in conflict with this opinion are hereby overruled.

Yours very truly,
EvererT F. JOHNSON,

Assistant Attorney General.

Op. No. 2882,

OccurPATION TAXES—LIFE INSURANCE COMPANIES—
STaTUTES CONSTRUED.

The only securities in which foreign life insurance companies are per-
mitted to invest their Texas reserve, which can be used by such companies
for the purpose of reducing their occupation tax as imposed under Article
4769, Revised Civil Statutes, are those promissory notes or other obliga-
tions secured by mortgage, deed of trust, or other lien on Texas real estate
exclusively, and the market value of such real estate must be double the
amount loaned thereon, exclusive of buildings, unless such buildings are
adequately insured as provided by said article.

OFFICES OF THE ATTORNEY (GENERAL,
Avustin, TeExas, April 19, 1932.

Honorable W. A. Tarver, Chatrman Board of Insurance Commission-
ers, Austwn, Texas.

Drar Sir: This will acknowledge receipt of your recent favor to
this department, wherein you request an opinion with reference to
foreign life insurance companies being permitted to reduce their taxes
by investment in Texas securities. The material portion of your letter
reads as follows:

“A number of foreign life insurance companies operating in this State
are reporting as Texas securities under Article 4766 and as tax reducing
securities under Article 4769, first mortgage bonds of Texas public utilities
and Texas railway companies. A common provision relating to the
mortgaged property as security for such bonds is as follows:

‘... all and singular the plants, rights, permits, franchises, privileges,
easements and property, real, personal and mixed, now owned by the
company or which may hereafter be acquired by it, together with the rents
issues and profits thereof, excepting, however, and there are hereby ex-
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pressly reserved from the lien and effect of this mortgage (a) all lamps
and supplies, machinery, appliances, goods, wares, and other movable prop-
erty now or at any time handled by the company for sale as merchandise
or not in use or connected as fixtures with its own plants, and consum-
able supplies, and (b) all bonds, stocks and other securities now owned
by or which may hereafter be owned by the company and which are not
deposited under this mortgage, and (c) the last day of each of the demised
terms created by any lease of property now leased to the company, and
the last day of any demised term under each and every lease hereafter
acquired by the company and under each and every renewal of any lease,
the last day of each and every such demised term being hereby expressly
reserved to and by the company.’

“It appears that while Texas real estate and improvements thereon con-
stitute at least a part of the security for the bonds, certain other property,
such as franchises, privileges, easements and property, both personal and
mixed constitutes a part of the security for the bond issue.

“In some instances, the underlying security for the bond issue is prop-
e;‘ty, both real and personal, located in other states as well as in the State
of Texas.

“In some instances the company is incorporated under the laws of other
states, but the property mortgaged is located in the State of Texas. .

“Will you kindly give us your opinion as to the conditions under which
such bonds comply, or otherwise, with Articles 4766 and 4769, respectively,
above referred to?”

In answering your inquiry, it becomes necessary to construe por-
tions of Chapter 4, Title 78, Revised Civil Statutes of 1925. It will
be noted that Article 4765, Revised Civil Statutes, 1925, provides that
every insurance company transacting or carrying on business in the
State under a certificate of authority as required by law from the In-
surance Commissioner, is compelled to invest at least seventy-five per
cent of its ‘‘Texas Reserve’’ in Texas securities as defined by this
chapter. This provision is applicable to both foreign and domestic
corporations doing a life insurance business in the State of Texas.

Article 4766, Revised Civil Statutes of 1925, as amended by the
Acts of the Forty-first Liegislature, page 497, Chapter 237, defines the
term ‘‘Texas securities’’, the pertinent portion of which we need to
consider in this inquiry being as follows:

“The term ‘Texas securities’ as used in this chapter shall be held to in
clude . . . promissory notes and other obligations, the payment of which is
secured by mortgnge deed of trust or other walid lien upon un-encumbered
real estate situated in this state, the title to which real estate is valid and
the market value of which is double the amount loaned thereon, exclusive
of buildings, unless such buildings are insured against fire and kept in-
sured in some company authorized to transact business in this State, and
the policy or policies transferred to the company taking such mortgage or
lien . . . first mortgage bonds of any solvent corporation incorporated under
the laws of this State, and doing business in this State and which has paid,
out of its actual earnings, dividends of an average of at least five per cent
per annum on the par value of all its par value stock outstanding, and on
the sale value of all of its no-par value stock outstanding for a period of
at least five years next preceding the date of such investment . . .”

It will be noted from an observation of the above quoted article of
the statutes that the same preseribes the kind and class of Texas se-
curities in which a life insurance company transacting business in the
State of Texas may invest its Texas reserve as required by the art-
icles of the statute heretofore referred to. Said article does not at-
tempt to impose, nor does it refer to, any taxes to be imposed upon



REPORT OF ATTORNEY (GENERAL 173

and to be paid by any life insurance company doing business in the
State of Texas, whether foreign' or domestie.

Article 4769, Revised Civil Statutes, 1925, does, by its terms, im-
pose a graduated tax upon foreign insurance companies doing busi-
ness in this State. It will also be observed by reading this article
that certain reductions in the rate of taxation will be allowed such
foreign companies, provided, and in the event, such companies make
investments in certain Texas securities as prescribed therein. The
pertinent portion of this particular statute is as follows:

“Each life insurance company not organized under the laws of this State
transacting business in this State shall, annually, on or before the first
day of March, make a report to the Commissioner . . . which shall show
the gross amount of premiums collected during the year ending on Decem-
ber thirty-first preceding, from citizens of this State upon policies of in-
surance. Each such company shall pay annually an occupation tax equal
to three per cent of such gross premium receipts. When the report of the
investment in Texas securities, as defined by law, of any such companies as
of December thirty-first of any year shall show that it has invested on
said date as much as thirty per cent of its total Texas reserve as defined
by law in promissory notes or other obligations secured by mortgage, deed
gf tn(llst. (()ir othe’z,r lien on Texas real estate, the rate of occupation tax shall

e reduced . . .

We think that before a life insurance company can take advantage
of the reduction allowed and permitted under the above statute it
must clearly show that it has invested in the Texas securities pre-
seribed therein, which allows such reduction.

It appears that, as a special inducement to insurance companies
affected by this article to loan their money on the promissory notes
or other obligations secured by a mortgage, deed of trust or other lien
on Texas real estate, the Leégislature has provided that such com-
panies’ taxes may be reduced, as set forth in said article, according
to the amount of its reserve invested in such securities. It is ob-
vious, in defining these securities under this particular article, that
the Legislature uses almost the identical language as used under
Article 4766, Revised Civil Statutes, with the exception that the same
does not go as far in defining the class of real estate, nor the value
of same, upon which such obligations or promissory notes may be
issued and secured.

Therefore, under the well known rule of statutory construection
permitted in construing statutes in pari materi, we may look to Art-
icle 4766 in order to ascertain the exact intention of the Legislature
with reference to the expression ‘‘in promissory notes or other obliga-
tions secured by mortgage, deed of trust or other lien on Texas real
estate’’, as used in Article 4769, Revised Civil Statutes of Texas,
which imposes and fixes the tax here under consideration. In looking
to this article we think the legislative intent is clear to the effect that
the term ‘‘promissory notes or other obligations secured by mortgage,
deed of trust or other lien on Texas real estate’’ means that such ob-
ligations shall be secured by valid lien wholly upon unencumbered
real estate gituated in this State, the market value of which is double
the amount loaned thereon exclusive of the buildings, unless such
buildings are insured and kept insured as required by this article.
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The reduction in taxes, as permitted under Article 1769, above re-
ferred to, is in the nature of an exemption or exception and, there-
fore, must be strictly construed, and any corporation claiming to
come within such exeeption or exemption must assume the burden of
showing that it comes clearly within the terms of same. See, in this
connection, Gulf States Utilities Company vs. State, 46 S. W. (2nd)
1018; City of San Antonio vs. Y. M. C. A. 285 S. W. 844; Houston
vs. Scottish Rite Association, 111 Texas 191, 230 8. W. 978; Masonic
Temple vs. Amarillo, 14 8. W. (2nd) 128; Morris vs. Lone Star
Chapter, 68 Texas, 702.

Looking to Article 4769 further for the purpose of ascertaining the
true legislative intent with reference to permitting the reduction of
taxes, we think the well known rule of statutory construction known
as ‘‘expressio unius est exclusio alterius’’ is applicable. In applying
this well known doetrine we find that the Legislature has specifically
said that in the event such report as required to be filed by such for-
eign corporation ‘‘shall show that it has invested on said date as much
as thirty per cent of its total Texas reserve as defined by law in
promissory notes or other obligations secured by mortgage, deed of
trust, or other lien on Texas real estate, the rate of occupation tax
shall be reduced. . . . ”’

Your attention is specifically directed to the fact that the article
of the statutes imposing the tax and providing for the reduction in
same does not mention any other class of securities other than the
ones above referred to. It is presumed that the Legislature is familiar
with all well settled rules of statutory construction and had the same
in mind at the time of enacting the law. Therefore, we think it clear,
in applying this rule, that if the Legislature had intended to permit
such life insurance companies to reduce their taxes by investment of
their reserve in other securities in which they are permitted by law,
it would have specifically enumerated the same in this statute.

We are of the opinion, and you are so advised, that, under our
construction of the statute, you are only to accept the securities of
such life insurance companies for tax reducing purposes as those
secured by mortgage, deed of trust or other valid lien upon unencum-
bered real estate situated in this State, the market value of which
must be double the amount loaned thereon exclusive of buildings, un-
less such building or buildings are insured and kept insured in some
company authorized to do business in Texas, and the policy or policies
are transferred to and held by such insurance company making the
loan.

We do not wish to be understood as holding that such securities
may not be additionally secured by other property than the real estate
above mentioned, as for instance the tangible and intangible personal
property, and the rights pertaining thereto, commonly owned, used
and enjoyed by public utility and railroad corporations such as the
ones here under consideration, for we do not think this additional
security objectionable but, of course, it is not necessary. In other
words, you should not be concerned with the same arriving at your
conclusion as to whether or not such securities are acceptable for tax
reducing purposes. The primary question for you to determine is:
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Are such securities secured by unencumbered real estate situated in
Texas as provided in said statute as heretofore mentioned?

As we view the situation, each case presents a question of fact for
you to determine and we think you are charged with the duty of as-
certaining whether or not such securities are secured in the manner
as set forth above before you should accept the same for tax reducing
purposes and you are accordingly so advised.

Trusting we have answered your questions fully, we are

"Very truly yours,
SIDNEY BENBOW,
Assistant Attorney General.

Op. No. 2888.

INSURANCE—MUTUAL AID ASSOCIATIONS—STATUTORY BOND—
ARrT. 4875a-5, Suc. 5, R. C. S.

Statutory bond, prescribed by Article 4875a-5, Section 5, Revised Civil
Statutes of Texas (comprising a part of Chapter 274, page 563, Acts 1929,
41st Legislature), requiring secretary or other officer of local mutual aid
associations charged with the duty of handling the funds of the associa-
tion to make and file bond with a surety company covering faithful per-
formance of duty, is construed to be a fidelity bond and not in anywise
a depository bond.

OFFICES OF THE ATTORNEY GENERAL,
Avustin, TExas, August 2, 1932.

Hon. W. A. Tarver, Chatrman, Board of Insurance Commaissioners,
and Life Insurance Commassioner, Austin, Texas.

DEaR Sir: Your letter of the 27th ultimo, requesting an opinion
of the Attorney General with reference to the assumed liability of
surety companies in the execution of fidelity bonds as required by
Article 4875a-5, Section 5, Revised Civil Statutes of Texas, (com-
prising a part of Chapter 274, page 563, Acts 1929, Forty-first Legis-
lature), has been received.

As a matter of convenience, we quote a part of your letter, as
follows :

“The Secretary-Treasurers of the local mutual aid associations in this
State are experiencing a great deal of difficulty in meeting the require-
ments of the statutes as set out in Subsection 5, Section 5, of Article 4875a,
Acts of the Forty-first Legislature, wherein ‘the officer of the association
designated to have charge of the funds of the association shall make and
file a bond with a surety company, satisfactory to the Board, as surety in
the sum of not less than $5,000.00, payable to the Board of Insurance
Commissioners of Texas and which shall at all times be equal to the amount
of the mortuary fund on hand, which said bond shall be conditioned upon
the faithful performance of the duties of the said officer and of the care
and custody of the funds in his hands and the disbursement thereof ac-
cording to the laws of the State and constitution and by-laws of the
association.’

“We are informed by various representatives of the surety companies
in this State that the surety companies regard this as a binding financial
guarantee rather than a fidelity surety bond and believe themselves to
be liable thereunder for funds regularly deposited in a state or national
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bank in case the bank should fail. So far as we have been informed there
has been no effort on the part of the State to construe this bond as a
depository bond. . .

“We should appreciate a ruling from your department as to the liability
of the surety companies governing the question involved.”

We understand that the condition now exists whereby many local
mutual aid associations are unable to make a bond with a surety com-
pany in compliance with the provisions of Article 4875a-5, Section
5, Revised Civil Statutes of Texas, this condition having been brought
about by reason of the fact that surety companies are unwilling to
become sureties on such bonds, contending that under the conditions
of the statutes they (sureties) would be liable for funds belonging
to the association placed in a bank by the officer designated to have
charge of the funds which bank later becomes insolvent, as such acts
would be in violation of the terms of said bond. In other words, the
surety companies have taken the position and contend that this bond
is not only a fidelity bond covering the faithful performance of the
duties of the secretary or other officer designated to handle the funds
of the association but is also considered a depository bond. The
statutory bond in question reads:

“x % * Thereupon the bond shall require and the officer of the asso-
ciation designated to have charge of the funds of the association shall
make and file a bond with a surety company satisfactory to the Board,
as surety, in the sum of not less than five thousand dollars ($5,000.00)
payable to the Board of Insurance Commissioners of Texas, and which
shall at all times be equal to the amount of the mortuary fund on hand,
which said bond shall be conditioned upon the faithful performance of the
duties of said officer and of the care and custody of the funds in his hands
and the disbursements thereof according to the laws of the State and the
constitution and by-laws of the association * * *_7.

The bond quoted above, we take it, is for the sole purpose of secur-
ing the faithful performance of the duties of the secretary or other
officer designated to have charge of the funds of the association as pre-
seribed by the statutes, constitution and by-laws of the association.
Those duties are set out in the statutes in plain and express terms.
For instance, the statute requires that ‘‘all funds collected belonging
to the association shall be deposited within five days in a state or na-
tional bank’’; and in this connection it might be well to note that the
statute specifically states ‘‘the constitution and by-laws of such as-
sociation shall not violate any provisions of this law but shall be in
harmony herewith.”’

The provisions of the statute above quoted, requiring all funds to
be deposited in a state or national bank within five days, is mandatory
and must be strictly ecomplied with. In this particular instance the
legislature has seen fit to specifically direct the proceedings with
reference to funds coming into the hands of the secretary. and we
believe the argument unsound and the contention unreasonable, where
the legislature has in express terms demanded that the funds of the
association be deposited in such manner, to say that the officer com-
plying with the provisions of the statutes or his bondsmen, in the ab-
sence of bad faith or negligence on the part of the officer in selecting
the depository, are to be subjected to litigation or penalized therefor
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in the event of loss where the delegated duties are being performed.
In other words, an officer handling the funds of an association in
making a deposit in a state or national bank within five days after
receipt of the funds is carrying out the legislative intent and performs
the duties imposed upon him by law.

To the common understanding the giving of a bond implies security,
as in the case of fiduciaries and others charged with some public or
private duty. It is an obligation or contract whereby one person
binds himself to another to perform certain conditions therein set
out, and the surety on sald bond binds itself in the event the obligor
fails to comply with or perform those conditions set forth in the
bond.

We shall now proceed to analyze the statutpry bond required of
the officer handling funds of local mutual aids and the eonditions
whieh that bond purports to cover. It is to be noted that said bond is
to be conditioned:

(1st) TUpon the faithful performance of the duties of said officer;

(2nd) The care and custody of the funds in his hands;

(3rd) The disbursements thereof according to the laws of the
State and the constitution and by-laws of the association.

It is the foregoing conditions that the Board of Insurance Com-
missioners and the Attorney General of this State must look to in
determining whether or not an officer handling the funds of a local
mutual aid association has violated the terms of his bond.

The first condition of the bond covers the faithful performance of
the duties of said officer. Now, the duties of said officer, as heretofore
shown, are prescribed by the laws of the State, the constitution and
by-laws of the association. Bear in mind that the constitution and
by-laws of the association shall never at any time violate or be in
conflict with the provisions of the law. The depositing of funds in a
state or national bank is one of the duties preseribed by the statute,
and we cannot concur in the purported opinion of the surety com-
panies that if an officer performs those duties he is to be subjected to
liability therefor in the event of the failure of the bank. In other
words, the officier designated to have charge of the funds of the as-
sociation is not the absolute insurer of such funds. To contend that
in the absence of bad faith or negligence on the part of the officer in
selecting the depository it would be a breach of the faithful perform-
ance of duty to place the funds of an association in a bank which
later becomes insolvent would be to contend that the officer charged
with the duty of handling such funds is the absolute insurer and would
have the effect of indemnifying the members of the association against
all loses. In our opinion, such proposition is unsound and disregards
the intent and meaning of the conditions of the bond.

The second and third conditions, as preseribed by the statute and
hereinbefore set out, can be discussed together. They deal with the
care and custody of the funds in the hands of the officer and the dis-
bursements thereof according to the laws of the State, constitution
and byv-laws of the association. Since the officer’s duties in these con-
nections are commonly understood and not relevant to the question
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being passed upon in this opinion, we do not deem it necessary to dis-
cuss them at length.

The surety companies have in the past executed a straight fidelity
bond for the officer of the association, which we understand has been
acceptable to the Board of Insurance Commissioners. We believe
such a bond meets the requirements of the statutes. provided some
reference is made to show that it purports to comply with Article
4875a-5, Section 5, Revised Civil Statutes of Texas. The courts of
this State have held that a statute upon which a bond rests and to
which it relates becomes a part of the bond to the same extent as
though incorporated in the instrument. In the case of Globe In-
demnity Company vs. Barnes, et al, 288 S. W, 122, the court held:

“It is well settled that where a bond is executed with the intention upon
the part of all parties to comply with the requirements of a statute, the
terms of such statute will become a part of such obligation, by incorpora-
tion as it were, even though the bond itself otherwise be silent as to the
statutory obligations.” Citing U. S. Fidelity & Guaranty Co. vs. Hender-
sorr; County, 276 S. W., 203; Smith vs Fidelity & Guaranty Co., 280 S. W,,
761.

The holding in the case of Globe Indemnity vs. Barnes, supra, is to
the effect that all persons are presumed to know the law and to con-
tract with reference thereto.

It is our opinion, and you are so advised, that the bond required
by Article 4875a-6, Section 5, Revised Civil Statutes of Texas, is in
the true sense of the word a fidelity bond and, in the absence of bad
faith or negligence on the part of the officer in selecting the depos-
itory, such bond would not cover funds on deposit in a failed or in-
solvent bank.

Yours very truly,
Evererr F. JOHNSON,
Assistant Attorney General.

Op. No. 2893.

REciPrOoCAL INSURANCE—POWER OF REcCIPROCAL TO PAY DiIv-
IDENDS UNDER COMPENSATION Liaw

A reciprocal insurance company writing workmen’s compensation in-
surance and liability automobile insurance has the power to pay dividends
to its subscribers upon facts stated in inquiry.

OFFICES OF THE ATTORNEY (GENERAL,
Austin, Texas, August, 19, 1932.

Honorable W. S. Pope, Casualty Insurance Commissioner, Capitol,
Austin, Texas.

DEar Sir: This will acknowledge receipt of your recent communi-
cation in which you ask for a departmental opinion upon certain
phases of the reciprocal insurance law, the pertinent part of your
inquiry reading as follows:

“Is the Board of Insuranqe_ Commissioners authorized under Article
4914, R. S. 1925, to approve dividends to subscribers under the Workmen’s
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Compensation Act when the subscriber is carrying his insurance in a
reciprocal or inter-insurance exchange?

“Is the Board of Insurance Commissioners authorized by law, under Sec-
tion 6, Automobile Insurance Law, Chapter 253, page 373, Regular Session
40th Legislature, to approve dividends to automobile insurance policy-
holders carrying insurance on their motor vehicles with reciprocal or inter-
insurance exchange carriers?”

“The Board, in attempting to prescribe what are adequate reserves, has
found that a minimum sum equal to 65% of the earned premiums for the
last three years (less the amount of losses actually paid) must be set up
in workmen’s compensation insurance to pay the injured employees of
the policyholders. To be a reserve for this purpose, the funds of the vari-
ous subscribers or policyholders must be a joint fund. This reserve should
be held in addition to any or all unearned premiums that the carrier may
have collected. Likewise, minimum proportions of the earned premium on
all automobile insurance coverages must be set up and held as a joint
fund for reserves out of which to pay the losses under the various insurance
coverages.

“An examination of the powers of attorney signed by the subscribers of
reciprocal insurance carriers shows a provision similar to that in para-
graph 3 of the Subscriber’s Agreement marked Exhibit ‘A’ and attached
hereto, in which it is recited that subscribers shall have no joint funds,
capital or stock ‘Our attorneys-in-fact shall not bind us for the obliga-
tions of any other subscriber, but for ourselves alone.’ Contrary provi-
sions would probably make of this non-incorporated insurance cartier a
partnership. Paragraph 1 of said Agreement shows that the reciprocal
therein described is neither, nor does it purport to be, a separate entity
of any kind, but ‘a place.’

“The Board is confronted by this apparent inconsistency between the
application for dividends of the reciproecal carriers and the powers of at-
torney executed by these subscribers who own the funds. The application
for dividends treats the funds as if they were joint. The subscriber’s agree-
;nen(;c or power of attorney expressly limits and denies that they are joint

unds.

“The Board of Insurance Commissioners has for many years permitted
reciprocal insurance associations operating under similar contracts and
powers of attorney as the ones here under consideration to pay dividends
or re"c’urn unused portions of deposits to the subscribers in such associa-
tions.

For the sake of brevity, we shall not attempt to set forth in full
the power of attorney attached to your communication, but shall only
set forth those portions which we think pertinent to the inquiry under
consideration, the same reading as follows:

“Our attorneys in fact may exchange insurance for us with other sub-
scribers at Consolidated Underwriters, and have full power to do or
perform every act we ourselves could do in relation to any such insurance,
including the execution and issuance of contracts relating thereto and the
reinsurance thereof * * * they are specifically authorized to do any
and all things necessary to effect compliance with the laws of any
state * * *,

“The subscribers shall have no joint funds, capital or stock. Our attor-
neys-in-fact shall not bind us for the obligation of any other subscriber,
but for ourselves alone.

“Our attorneys-in-fact shall pay out of our funds our proportion of
the cost of securing, issuing and exchanging insurance, including all claims
or demands as adjusted, contested, compromised, or reduced to judgment,
but our liability in excess of the premiums charged in accordance with the
insurance contracts issued to us shall not exceed our average annual
premiums.

“In case of disagreement as to any additional or return premiwm due from
or to us on contracts written on a payroll basis, we hereby appoint the
Advieary Committee at Cenenlidetod Tinderwriters, as it may then be
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constituted, to act as arbitrators, and a decision of a majority of such
committee shall be binding on us and on our attorneys-in-facts.”

We have studied carefully the standard form policy submitted by
you to this department, and in order to avoid unnecessarily length-
ening this opinion, we are only copying parts thereof which we term
pertinent to the question here under consideration, the same reading
as follows:

“A., * * * At the end of the contract period the actual amount of
remuneration earned by employees during such period shall be exhibited
to the carrier, as provided in Condition ‘C’ hereof, and the earned deposit
or deposits adjusted in accordance therewith at the rates and under the
conditions herein specified. If the earned deposit or deposits thus com-
puted are greater than the initial or original deposit or deposits, this sub-
scriber shall immediately deposit the additional amount with the carrier,
if less, the carrier shall return to the subscriber the unearned portion,
but in any event, shall collect the amount as designated as the minimum
deposit stated in the declarations. All deposits provided by this contract
or by any endorsement thereto shall participate fully, whether any such
Workmen‘s Compensation Law or any part of such is now or shall here-
after be declared invalid or unconstitutional.”

“It is agreed that all of the provisions of each Workmen’s Compensation
Law covered hereby shall be and remain a part of this contract as fully
and completely as if written herein, so far as they apply to compensation
or other benefits for any personal injury or death covered by this contract,
while this contract shall remain in force.”

This form of insurance known as ‘‘reciprocal’’ or ‘‘inter-insurance’’
may be defined as that system of insurance whereby several individ-
uals, partnerships and corporations underwrite each other’s risk
against loss by fire or other hazards through an agent representing all
subscribers, generally known as an attorney-in-faet, under an agree-
ment whereby each underwriter or subseriber acts separately and
severally and not jointly with each other such subscriber. All policy-
holders are insurers as well as insured. This form of insurance is
very analogous to mutual insurance except it does not have the cor-
porate entity of a mutual insurance company. 58 Central Law
Journal, p. 323; Cooley’s Briefs on Insurance, 2nd Ed., Vol. 1, p. 70-
71; Sergeant vs. Goldsmith Dry Goods Company, 110 Tex. 482, 221
S. W. 259, 10 A. L. R. 742; Thomas Canning Company vs. Canners
Exchange, 219 Mich. 214, 189 N. W. 214,

This particular kind of insurance is probably one of the oldest
forms of insurance known to mankind. It unquestionably grew out
of the principle of contribution and general average which is found
in the law of the ancient Rhodiens. Under this law if a ship, freight
or cargo were sacrificed to save the others, all had to contribute their
proportionate share of the risk or loss. This division of loss soon
lead to and suggested a provisional or conditional division of risk
or loss, first among those engaged in the same enterprise, and later
among associations of ship-owners and shipping merchants. See
16 Am. Eng. Enc. of Law, 2nd Edition, page 839. Yale Readings
on Insurance by Zartman and Price, p. 62.

This State has expressly recognized this form of insurance in that
it is specifically provided by statutory law that individuals, partner-
ships and corporations of this State may exchange reciprocal or inter-
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insurance contracts with each other or with individuals, partnerships
and corporations of other states and countries, wherein they may
indemnify each other against any loss which may be insured against
under any other provision of the laws of this State with the exception
of life insurance. See Articles 5024-5083, inclusive, Revised Civil
Statutes of Texas, 1925.

The Legislature has again, subsequent to the passage of the above
statute, expressed its recognition of this form of insurance by ex-
pressly providing that such associations may issue compensation con-
tracts of insurance and automobile indemnity insurance. See Article
8309, Sec. 2, Revised Civil Statutes of 1925; also Acts, Regular Ses-
sion, 40th Legislature, Chapter 253, page 373.

The above discussion has been confined principally to the history of
reciprocal or inter-insurance associations solely for the purpose of
giving one a better understanding as to the anture of such insurance
and the formation of such associations. Bearing in mind the peculiar
status of these asociations, and the members thereof with relation to
each other, we shall now proceed in an endeavor to answer your ques-
tions, both of which, we think, can be treated jointly for the purpose
of your inquiry.

It must be admitted, from an observation of the terms of the power
of attorney and policy submitted herewith, that the subscribers to
this association have expressed an intention that in so far as they
are individually econcerned, their deposit or deposits are to be treated
severally and not jointly ; that is, until the attorney-in-fact has created
a liability as against the members of the association as authorized by
his power of attorney, or until a claim has arisen as against the as-
sociation the deposit or deposits paid to the attorneys-in-fact are to
remain the individual property of the respective subseribers. We
think, however, from the terms of the contract, and the policy here
under consideration, the intention of the subscribers is clear in so far
as the obligations which are created by the attorney-in-fact within the
scope of his authority are coneerned, and in so far as the obligations
of third persons are concerned as against the association and the
subscribers thereof. The subsecribers of such associations as the one
here under consideration have treated such deposits as joint funds
because, as will be noted from the power of attorney and policy
issued in pursuance thereof, each subscriber has agreed that the
attorney-in-fact will have the full power to use each subseriber’s de-
posit, or-a proportionate part thereof, as may be determined neces-
sary, for the purpose of paying all liabilities of the subseribers or
the association created by the attorney-in-fact under the authority
vested in him by virtue of the power of attorney. We are also of the
opinion that when such association as the one here under consideration
takes advantage of, complies with, and is authorized to write com-
pensation insurance that it subjects such deposit or deposits to the
control and supervision of the Board of Insurance Commissioners
and that such deposit or deposits, as a matter of law, must be treated
by the Board of Insurance Commissioners as a joint deposit. Es-
pecially is this true with reference to the payment of compensation
claims and in establishing and maintaining adequate reserves as
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provided by law. See, in this connection, Articles 4911, 4914, 8308,
Sec. 23, Revised Civil Statutes of Texas, 1925.

From an observation of these statutes we think that the Legislature
has clearly expressed its intention that such deposit or deposits of
subseribers in associations like the one in question are to be treated
as joint funds by the Board of Insurance Commissioners for the pur-
pose hereinabove stated. To hold that such deposit or deposits are
to be treated severally by the Board of Insurance Commissioners
for the purpose of establishing and maintaining adequate reserves
would be placing an impractical construction on same because it would
be impossible for the Board of Insurance Commissioners to admin-
ister the same in any such manner.

In the case of Sargent vs. Goldsmith Dry Goods Co., 221, S. W,
259, the Supreme Court of this State was called upon to construe a
similar power of attorney executed by subsecribers in the Commercial
Underwriters, a reciprocal assoclation, and also the nature of the
funds constituting the deposit or deposits of the subscribers in this
association. The Court held that these deposits constituted a common
or joint fund for the purpose of discharging the obligations and li-
abilities created by the attorney in faect as to third persons in behalf
of the association. In the course of the opinion Judge Phillips, speak-
ing for the Court, used the following language:

“The application of each member and policy issued show that the plan
adopted for the payment of all losses under policies, and expenses in the
conduct of the association’s affairs, was the creation of a fund to be de-
rived from the payment by each member as a policyholder, into the hands
of the manager as a trustee, of an amount not exceeding as a maximum
for each member that of the stated premium of his own policy or policies.
The contemplation was, as is clearly evident, that the experience of the
concern as to losses would not require the payment by each member of the
full amount of the stated premium and, therefore, the result would be
the creation of a common fund sufficient to liquidate all losses and at the
same time protection for each member for less than the ordinary cost of
insurance. Accordingly only a portion of any member’s stated premium
was required to be originally paid by him. This was called a deposit. The
sum of the deposits made up the fund for the payment of losses. The deposit
of each member was placed to his credit. If not absorbed for the payment
of losses or ¢xpenses, it or any portion unexpended for these purposes was
to be returned to him upon his ceasing to be a member or policyholder.
In this sense it remained his individual property impressed with what was
in the nature of a trust.”

‘We have seen, from an observation of the above statutes. that the
Legislature has authorized reciprocal or inter-insurance associations
to write any and all forms of insurance in the State of Texas includ-
ing compensation and automobile liability insurance with the excep-
tion of life insurance. The Legislature has also authorized the execu-
tion and exchange of such insurance contracts. It has not enacted
any prohibitory statutes, in so far as we have been able to ascertain,
wherein such associations have been denied the right to declare
dividends or return unused portions of the deposit or deposits to the
subscribers depositing the same with the attorney-in-fact. It must be
admitted by every one who is conversant with reciprocal insurance
that it has been the practice of such associations from time immemor-
ial to declare dividends or return unused portions of deposits to the
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subseribers or members of such associations. Therefore, in the ab-
sence of any such prohibitory statute we are clearly of the opinion
that such associations would have the inherent power to declare such
dividends or return such unused portions of the deposits to said
subseribers.

We think the Legislature of this State, in many instances, has
recognized that such associations have this power by express statutes
with reference to the payment of said dividends or return of said
deposits to such subseribers. In this connection we first call your
attention to Article 5030, Revised Civil Statutes of Texas, 1925. the
pertinent portion of which reads as follows:

“Such attorney (speaking of the attorney-in-fact) shall make an annual
report to the Commissioner . . . showing the financial condition of the
affairs at the office where such contracts are issued . . . and shall furnish
such additional information and reports as may be required to show the
total premiums or deposits collected, the total losses paid, the total amounts
returned to subscribers, and the amounts retained for expenses.”

We think the Legislature, by requiring the management of such
associations to show ‘‘the total amounts returned to subscribers’’ in
such manager’s annual report, clearly shows legislative recognition
that such associations have the inherent power to declare dividends
or return to subscribers unused portions of their respective deposits
placed with their attorney-in-fact. What amounts, or what sums of
money, could the Legislature have had in mind to be returned to the
subseribers other than the unused portion of such subseribers deposits
and any dividend accumulations earned thereon by reason of investing
the same by the management?

We think the Legislature again recognized the power of a reciprocul
or inter-insurance company to issue participating policies and pay
dividends thereunder in the language used in Article 4914, Revised
Civil Statutes of Texas, 1925, which reads as follows:

“Nothing in this chapter shall be construed to prohibit the operation here-
under of any stock company, mutual company, reciprocal or inter-insurance
exchange, or Lloyds association, to prohibit any stock company, mutual
company, reciprocal or inter-insurnmce exchange, or Lloyds association,
issuing participating policies, provided no dividend to subscribers under
the Workmen’s Compensation Act shall take effect until the same has been
approved by the Commissioner. No such dividends shall be approved until
adequate reserve has been provided, said reserve to be computed on the
same basis for all classes of companies or associations operating under this
chapter as prescribed under the insurance laws of the State of Texas.”

As will be observed. the above statute constitutes a portion of what
is known as the Workmen’s Compensation Law of the State of Texas.
The Legislature, evidently, having in mind that there existed no
statute prohibiting a reciprocal or inter-insurance exchange issuing a
participating poliey was very careful in this statute to expressly state
that the same was not to be construed as prohibiting the issuance of
such policies by this class of insurance associations, but before such
dividends could be declared on such policies the same must be ap-
proved by the Board of Insurance Commissioners, and as a further
restriction on the payment of such dividends the Legislature expressly
provided that adequate reserves must be maintained and that the said
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reserves must be computed on the same basis for all classes of com-
panies or associations doing business under the workmen’s compensa-
tion law and that such reserves must be computed as preseribed
under the insurance laws of the State of Texas. To hold that a recip-
rocal or inter-insurance exchange does not have the power to declare
a dividend under the workmen’s compensation law of the State of
Texas would render the language of this statute meaningless.

We again find the Legislature recognizing powers of a reciprocal
or inter-insurance exchange to declare dividends in the passage of
what was known as the Automobile Liability Insurance Law enacted
at the Regular Session of the 40th Legislature of Texas, page 373,
Session Laws, the pertinent portions of which reads as follows:

“Sec. 1. Every insurance company, corporation, inter-insurance ex-
change, mutual, reciprocal association, Lloyds or other insurer writing
automobile insurance in this State hereinafter called the insurer shall file
with the Commissioner of Insurance . . . its classification and risks and
premium rates. ..."”

And again we find the following language in Section 6:

“Nothing in this act shall be construed to prohibit the operation here-
under of any stock company, mutual company, reciprocal or inter-insurance
exchange, or Lloyds association, or to prohibit any stock company, mutual
company, reciprocal or inter-insurance exchange, or Lloyds association
issuing participating policics; prcvided no distribution of profit or divi-
dends to insured shall take effect or be paid until the same shall have
been approved by the Commissioner; and provided further that no such
distribution shall be approved until adequate reserves shall have been
provided, such reserves to be computed on the same basis for all classes
of insurers operating under this act.”

We do not think it can be successfully denied that the Legislature
has unequivocably, by the language used in this act, recognized the
inherent power of a reciprocal or inter-insurance exchange issuing
participating policies which, of course , would carry with such policies
the power to pay dividends thereunder or return to the subseribers
in such associations the unused portion of any deposit or deposits
which such subseribers may have placed with their attorney-in-fact.
Realizing that such associations had this inherent power, the Legis-
lature was very careful not to prohibit the same by the enactment
of this law. Any other construction than the one here placed upon
this act we think would render the language used therein absolutely
meaningless.

As heretofore stated, we think such associations as the one here
under consideration have the inherent common law power to pay
dividends or return unused portions of deposits to the subseribers
in such associations, and in the absence of any special prohibitory
statute such power would exist in Texas where the common law is in
force, but in addition to this power, which we think has never been
denied such associations by the Legislature of this State, we are of the
opinion that the Legislature has impliedly authorized the payment of
such dividends or the return of such unused portion of the subscribers
deposits in the statutes above referred to, and that such intention is
clearly and unequivocably expressed by the language used therein.
But, if there be any doubt, the long and continued construction placed
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upon the power of such associations to declare such dividends by the
Department of Insurance is entitled to great weight, for it is a well
established doetrine that the interpretation placed upon any statute
by the executive department for a long number of years charged with
the enforcement thereof in case of ambiguity or uncertainty will be
followed by the courts unless it clearly appears that such construction
placed upon same by the head of such department be clearly erron-
eous. See in this connection Harris vs. Hammond, 203 S. W. 445;
Railway Company vs. Taylor, 81 Texas 602; Associated Retail Credit
Men vs. Jane Y. McCallum, 41 S. W. (2nd) 45; United States vs.
Graham, 110 U. 8. 219; Houghton vs. Payne, 194 U. S. 88; United
States vs. Heely, 160 U. 8. 136; United States vs. Falks Bros., 204
U. 8. 143; Komado & Company vs. United States, 215 T. S. 249.

The above rule has been very ably expressed in the case of Harris
County vs. Hammpond, supra, by Judge Pleasants, speaking for the
Court, in the following language:

“It is a well recognized rule of decision in this State that when the con-
struction of a statute is doubtful the construction given it by the officers
of the State expressly charged with the duty of its enforcement is en-
titled to great weight, and unless the court is clearly of the opinion that
such construction is erroneous, it should not give the statute a different
meaning.” (Citing Railway Co., vs. State, 81 Texas, 802; Stevens vs.
Campbell, 26 Tex. (Civ. App.) 218, 63 S. W. 161.

As heretofore stated in this opinion, we are clearly of the view
that a reciprocal or an inter-insurance exchange such as the one here
under consideration, has the inherent power to declare dividends,
and that the Legislature has conferred upon the Board of Insurance
Commissioners the power to consider the deposit or deposits of said
subseribers as joint funds for the purpose of enforcing the statutes
with reference to such associations maintaining adequate reserves,
and also for the purpose of approving dividends which may be paid
or returned to the subsecribers by such associations.

We are also of the view, for the reasons hereinabove stated, that the
power of attorney and policy here in question do not contain any
language which is inconsistent with the power conferred upon the
Board of Insurance Commissioners just above mentioned, and you are
accordingly so advised.

Trusting we have answered your questions fully, we are

Very truly yours,
SIDNEY BENBOW,

Assistant Attorney (General.

Op No. 2894.

INSURANCE—LIFE INSURANCE—FOREIGN LiFE INSURANCE CoM-
PANTES—NOMINAL OR NO-PAR VALUES STOCK—TRANSACT-
ING BusiNess IN TExas.

1. Where a foreign life insurance company has been authorized by the
Insurance Department to do business in this State and has built up a
business under the assumption that it has the legal right to do business
in this state, having all of its capital fully paid, $100,000.00 of said capital
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stock being represented by par value shares, the remainder of which is
represented by non-par value shares, the Insurance Department would not
be authorized to refuse a permit to such company to continue to do busi-
ness in this State if, in all other respects, such company is qualified to do
business under the laws of this State.

2. A foreign corporation cannot do an intrastate business in a State
except and unless such State grants its consent. It may exclude them
arbitrarily, or impose such conditions as it deems expedient and neces-
sary. except such state may not exact, as a condition of such foreign cor-
poration engaging in business within its limits, that it give up its rights
granted and secured to it by the Constitution of the United States.

3. A state cannot exact of a foreign corporation that it give up its
constitutional right to remove suits brought against it from the state court
to the federal court, if it so desires, as a condition to such foreign corpora-
tion engaging in intrastate business in such state.

4, The business of conducting a life insurance business has been fully
recognized by the courts to be one affected with a public interest and, by
reason thereof, is a proper subject for the exercise of the police power of
the state.

5. Under the well established principles of comity, a corporation created
by one state or nation may be permitted to enter other states and to ex-
ercise all lawful powers conferred upon it by the state of its creation,
except and unless its operations are against the local public policy.

OFFICES OF THE ATTORNEY (RENERAL,
AvustiN, TeExas, May 13, 1932.

Homnorable W. A. Tarver, Chatrman Board of Insurance Commis-
stoners, Austin, Texas.

Dear Sir: This will acknowledge receipt of your recent favor to
this department, wherein you request an opinion based upon the fol-
lowing question:

“Should a foreign life insurance company, otherwise entitled to do busi-
ness in this State, be denied a certificate of authority solely for the reason
it has issued and outstanding nominal or no-par value stock?”

From the information furnished this department by you in sub-
mitting your question, the same reflects the facts to be as follows:

The corporation involved is a corporation duly incorporated under and
by virtue of the laws of the State of Colorado, with full authority to write
insurance on the lives of those with whom it contracts for such purpose.
Its stock structure consists of 2,000 shares of the par value of $50.00 each,
and 18,000 shares with nominal or no par value. All of its shares of stock
have been subscribed, fully paid for, and outstanding.

This corporation entered Texas for the purpose of doing business therein
in 1929, and secured a certificate of authority to transact such business
from the Insurance Commissioner of the State of Texas. It has con-
tinually done business up to this time and no question has been raised
by the Insurance Commisioner or any other authorized public official of
the State of Texas due to the fact that it has issued and outstanding stock
of non par value.

The facts further reflects that the Insurance Commissioner has issued
a certificate of authority to at least one other foreign corporation having
no par value stock subsequent to the time of issuing the certificate to the
former corporation in 1929. Both of said corporations have written con-
siderable business in the State and desire to continue to do so, provided
the Commissioner of Insurance will issue a certificate of authority.

It must be conceded that a foreign corporation ean not do an in-
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trastate business in another state except and unless such ot.hpr state
grants it its consent, and that such state may exclude it arbitrarily,
or impose such conditions as it deems expedient and necessary, upon
its engaging in business within its jurisdiction. Bank of Augusta vs.
Earle, 13 Pet. 519, 10 L. Ed. 274; Paul vs. Virginia, 8 Wall. 168;
19 L. Ed. 337; Ducat vs. Chicago, 10 Wall. 410, 19 L. Ed. 972; Horn
Silver Company vs. New York, 143 U. 8. 305; 12 S. Ct. 403, 36 L. Ed.
164. This gencral rule, however, is subject to certain exception and
qualification as has been reflected by recent decisions of the Supreme
Court of the United States. That qualification is, that a State may
not exact as a condition of such foreign corporation engaging in
business within its limits, that it give up its rights granted and
secured to it by the Constitution of the United States. Sioux Com-
pany vs. Cope, 236 U. 8. 197; Looney vs. Crane Company, 235 U. S.
178 ; Terrell vs. Burke Construction Company, 257 U. S. 529, 42 Sup.
Ct. 188; 66 L. Ed. 352.

The exception or qualification above stated has been very plainly
illustrated in the last case cited, in which a provision of the State
law revoking and annulling the license of a foreign corporation for
exercising its constitutional right to remove suits brought against it
from the State court to the Federal court was held void. See also in
this connection Hanover Fire Insurance Company vs. Carr, 272 U. S.
494 47 Sup. Ct. Rep. 179; Western Union Telegraph Company vs.
Kansas, 216 U. S. 1; 30 Sup. Ct. 190; St. Louis Cotton Company vs.
Arkansas, 260 U. S. 346, 43 Sup. Ct. 125; Southern Railway Company
vs. Green, 216 U. S. 400; 30 Sup. Ct. 287, 54 L. Ed. 536; Airway
Corporation vs. Day, 266 U. S. 71; 45 Sup. Ct. 12, 69 L. Ed. 169.

The business of conducting an insurance business has been fully
recognized by the courts to be one affected with a public interest and,
by reason thereof, is a proper subject for the exercise of the police
power of a state. Therefore, a state has full power to pass all proper
and necessary regulatory measures with reference to the conduct of
such business. German Alliance Insurance Company vs. Superin-
tendent of Insurance, 233 U. S. 389; Jefferson County Title Company
vs. Tarver, 29 S. W (2d) 316.

Under the well established principles of comity, a corporation
created by one state or nation may be permitted to enter other states
and to there exercise all lawful powers conferred upon it by the state
of its creation, except and unless its operations are against the local
publie policy. 14-a C. J. 1217; Lytle vs. Custead, 23 S. W. 451;
Sovereign Camp of W. O. W. vs. Fraley, 59 S. W. 905, 94 Texas 200;
Lass vs. Ohio, 92 Texas 651, 51 S. W. 502.

This doctrine of comity must be presumed to exist, and does exist,
until a state expresses an intention to the contrary in some affirmative
way. It may be expressed by direct legislative enactments on the
particular subject involved or by the general public policy deduced
from the general course of its legislation or the adjudications of its
courts of last resort. Scharbrauer vs. Lampasas County, 235 8. W.
533 ; American Christian Union vs. Yount, 101 U. S. 356, 25 L. Ed.
888; Mannington vs. Hocking Valley Ry. Co., 183 Fed. 133; Clark
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vs. Memphis Street Railway Company, 123 Tenn. 232, 130 8. W,
751.

The doctrine of comity has been set forth in very clear language by
the Commission of Appeals of the State of Texas in the case of
Scharbrauer vs. Lampasas County, supra, in an opinion written by
Judge Taylor, wherein he uses the following language:

“It is under principles of comity that a corporation created in one state
is permitted to secure permit to transact business in other states. It is
pointed out in Vol. 14a, Corpus Juris, 3928, that the rules of comity are
subject to local modification by the Legislature but that until so modified
they have the controlling force of legal obligations, and that it is the duty
of the courts to observe and enforce them wuntil the sovereign otherwise
directs. The comity involved is the comity of the State, not of the courts.
It is presumed to exist until a state expresses an intention to the contrary.”
(Italics ours).

‘With the above well settled rules of law in mind, we shall now pro-
ceed to inquire as to the public policy of this State with reference to
the subject matter contained in your inquiry.

The Legislature of this State, in so far as we have been able to
ascertain, has never affirmatively enacted any express legislation to
the effect that a foreign insurance company, or any other foreign
corporation otherwise qualified to do business in this State, should
not be permitted to do business in the State of Texas if it has, as a
part of its stock structure, stock issued and outstanding of no-par
value. We have not found any decision, nor has our attention been
called to any, where the courts of this state have directly passed upon
this question. Therefore, it appears to the writer, in the absence of
express legislation or decisions on the subject in question, that it
will be necessary, under the rules of law above enunciated, to review
the general legislation of the State and the action of the public offi-
cials charged with the enforcement of the laws here under consider-
ation in order to ascertain whether or not it is against the public policy
of this state to deny a foreign life insurance company the right to
continue to transact business in this State after being once admitted
and having built up a business herein, solely for the reason it has
shares of stock included in its stock structure of no-par value.

It must be conceded that Chapter 3, Title 78, Revised Civil Statutes
of Texas, 1925, specifically provides for the formation and regulation
of domestic life insurance companies, and also provides the condi-
tions exacted of foreign life insurance companies before such com-
panies are entitled to transact a life insurance business in this State.
It will also be noted from an observation of these statutes that the
same were enacted in 1909. From an observation of the history with
reference to the development of non-par stock corporations, it will
be found that New York was the first state to provide that corpora-
tions could be formed with non-par value stock. This law of New
York was enacted in 1912. American Refining Company vs. Staples,
260 S. W. 614; 56 Am. Law Review, 321; 26 Harvard Law Review,
729; 21 Columbia Law Review, 278. Therefore, it must be borne in
mind that at the time of the passage of laws in Texas regulating and
providing for foreign insurance companies coming into this State
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it is not likely that the Legislature had in mind corporations having
stock of no-par value.

From an examination of Chapter 3, Revised Civil Statutes of 1925,
and especially Articles 4755 et seq., the same being a portion of the
Act of 1909 above referred to, we find that a foreign life insurance
company, upon applying for a permit to do business in this State,
is required to furnish the Commissioner of Life Insurance with a
written report showing the name and loeation of the company, amount
of its capital stock, the amount of such capital stock paid up, assets
of the company, liabilities, losses, ete., and it is also required to
furnish a certified copy of its articles of incorporation, with all
amendments, copy of its by-laws, the names and residences of its
officers and directors. Nowhere in this chapter, or any where else in
the statutes of this State, do we find any mention made by the Legis-
lature, as a requirement of a foreign life insurance company, that its
capital stock must be of a fixed or designated denomination before it
will be permitted to do business in this state. We do find, in Article
4757, Revised Civil Statutes of Texas, the following language:

“No such foreign life insurance company . . . . shall transact any busi-
ness of insurance in this state unless such company is possessed of at least
$100,000 of actual paid-up cash money capital invested in such securities
as p};ovided under the laws of the State, territory or country of its crea-
tion.

It is interesting to note that the Legislature did not use the words
‘““capital stock’’ in this statute. It will be observed that Chapter 3,
above referred to, does not provide that either a domestie life insur-
ance company or foreign life insurance company must have stock of
a designated denomination. It is provided, however, in Chapter 2,
Article 4704, Revised Civil Statutes of 1925, as amended by the Acts
of the 40th Legislature, page 155, that ‘‘the stock of any insurance
company organized under the laws of this State shall be divided into
shares of not less than Ten Dollars each, and not more than One
Hundred Dollars each.”’

Looking to the history of Chapter 2, Title 78, of which Article
4704 is a part, it will be observed that the same was originally passed
as an act regulating and controlling fire and marine insurance com-
panies. It may, therefore, be contended on the one hand that this
particular statute only applies to fire and marine insurance companies
while, on the other, it may be asserted that the codifiers of 1925 in-
tended the provisions of Chapter 2 to be applicable to all insurance
companies with capital stock, where not inconsistent with specifie
legislation with reference to the same. It is unnecessary, however, in
this opinion to pass upon this question inasmuch as Article 4704
specifically relates to insurance companies organized under the laws
of this State and could not, by any strained construetion, be con-
strued to apply to a foreign life insurance corapany seeking to do
business in this State.

It seems to be a well settled rule of law that a statute of a state
granting powers and privileges, and providing for the regulation and
control of corporations, in the absence of any clear intention to the
contrary, will be construed to apply only to corporatiens created by
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the State. See in this connection the following authorities: Olds
vs. City Trust Company, 185 Mass. 500, 70 N. E. 1022; Musch vs.
Hitceheock, 212 N. Y. 283; 106 N. E. 75; In Re Reffron Company,
216 Fed. 642, South vs. Rosa, 22 Pac. (Cal.) 222; Mortgage Com-
pany vs. Hughes, 89 Fed., 182; Young vs. Moore, (Mich.) 127 N. W,
29; 14-a Corpus Juris, 1242. Borgardus vs. Fitzpatrick, 247 N. Y. S.
692; Southern Power Company vs. Railroad Commission of California
271 Pac. 747.

There was no law of this State permitting any corporation to be
formed with non-par value stock until 1925. See Chapter 19-a, Title
32, Revised Civil Statutes of 1925. It was then provided that any cor-
poration for profit could be organized in this state, or one already
organized in this State could amend its charter and issue stock of no-
par value. It will be noted from an observation of this statute that
corporations doing an insurance or banking business were excepted
from the provisions of the aet. This act deals specifically with cor-
porations organized under the laws of this State and does not, by the
provisons thereof, attempt to provide any restrictions with reference
to the stock structure of a foreign corporation. Therefore, for this
reason, we do not think it has any particular bearing on the guestion
here under consideration nor do we think it has any particular sig-
nificance because, it excepts from the provisions thereof, insurance
companies and banking corporations inasmuch as it has always been
the policy of this state to legislate specifically with reference to such
corporations.

The foregoing resume of the statutes of this state, in our opinion,
fairly represents the legislative policy of the state with respect to
corporations being permitted to be organized under the laws of this
state with non-par value stock, and also includes all legislation on
the particular subject matter with reference to the stock structure
of such corporations. It is significant to note, we think, that nowhere
in the history of the legislation of this State has the Legislature sought
to impose upon a foreign corporation, including life insurance com-
panies, any restriction with reference to the internal stock structure
of such corporations. The Legislature, in its failure to have ever
passed any law attempting to place restrictions upon the stock strue-
ture of a foreign corporation before it would be permitted to do busi-
ness in this State, probably in its wisdom fully realized that it would
be impracticable to enact such law because of the fact that the
laws of the various states vary so muech with reference to the stock
strueture of corporations created by such states.

If we be permitted to look to the action of the public officials charged
wxh the duty of issuing permits to foreign corporations to do busi-
ness in this State with non-par stock, including insurance companies,
which we think we are permitted to do, we find that the Secretary of
State did, prior to the passage of the law in 1925 permitting domestie
corporations to be organized with non-par stock, issue permits to for-
eign corporations to do business in this State which had, as a part of
their stock structure, stock of non-par value. See in this connec-
tion Staples vs Kirby Petroleum Company, 250 S. W. 293 ; American
Refining Company vs. Staples, 260 S. W. 614. TIn the last case cited
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Judge MecClendon, Chief Justiee of the Court of Civil Appeals at
Austin, made the following observation:

“Both parties concede that our statute was not designed to apply to non-
par value stock corporations and is not readily adjustable to no-par value
stock corporations. This fact, however, has not been thought by the At-
torney General and Secretary of State sufficient to deny a permit to such
companies, and this view was upheld in Staples vs. Petroleum Company
above following State vs. Sullivan, and Petroleum Company vs. Hopkins.”

From an observation of this decision, and the language used therein
by Judge McClendon, it is apparent that the Secretary of State per-
mitted foreign corporations to do business in this State prior to the
passage of the non-par stock law above referred to in 1925. As evi-
denced by the statement of facts submitted herein for our considera-
tion it appears that the Board of Insurance Commissioners of this
State has permitted at least two foreign life insurance companies
to come into this State and has issued to them permits to do business
in this State, even though such corporations have, as a part of their
stock structure, stock of non-par value.

The action of these public officials with reference to the matter here
under consideration is called to your attention solely for the purpose
of showing the departmental construction placed upon the policy of
this state with reference to foreign corporations being permitted to
do business in this State with stock of non-par value, and especially
with reference to foreign life insurance companies. This construe-
tion, we think, is entitled to great weight for it is a well settled rule
of law in Texas that when the construction of the law is doubtful,
the construction given them by officers.of the state expressly charged
with the duty of their enforcement is entitled to great weight and
unless the court is clearly of the opinion that such ‘construction is er-
roneous, it should not give the law a different meaning. Harris Coun-
ty vs. Hammond, 203 S. W. 445; Railway Company vs. Taylor, 81
Texas, 602; Associated Retail Credit men vs. Jane Y. McCallum, 41
S. W. (2d) 45; United States vs. Graham, 110 U. S. 219; United
States vs. Falks, 204 U. S. 143,

While the courts of this State, as heretofore stated, have never
passed upon the question here under consideration, the courts of last
resort in California, Illinois, Missouri and Kansas have passed upon
practically the identical question and, in each instance, have sustained
the foreign corporation’s right to come into the respective states and
do business even though there were no laws in such states permitting
domestic corporations to be organized and have, as a part of their
stock structure, stock of no-par value. See in this connection People
vs. Lowe (IlL) 172 N. E. 17; Commonwealth Acceptance Corporation
vs. Jordan, Secretary of State, Sup. Ct. Calif., 198 Calif. 619, 246
Pac. 796; State vs. Sullivan, Secretary of State, 288 Mo. 261, 221
S. W. 728; North American Petroleum Company vs, Hopkins, 105
Kan. 161, 181 Pae. 625; Thompson on Corporations, Third Edition,
Vol. 5, p. 3642, page 446.

In the case of People vs. Liowe, supra, Mountain States Life Insur-
ance Company, a Colorado corporation, sought a permit in the State
of Illinois to conduet a health and accident business. The Insurance
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Commissioner refused such permit and, among other things. contended
that the company could not be permitted to do business in the State
of Illinois because the statutes of Illinois, properly construed, did not
authorize a foreign insurance company having capital stock of no-par
value to do business in Illinois. There was no prohibitory statute in
the State of Illinois providing against foreign insurance companies
doing business in Illinois if such companies had non-par stock. There
was, however, a provision of the Illinois statutes which provided that
domestic corporations were required to have par value stock of not
less than $25.00 nor more than $100.00. The Court, in disposing of
this contention, made the following observation:

“The rule is that where there is no positive prohibitory statute, the pre-
sumption under the law of comity that prevails between the states of the
union is that the state permits a corporation organized in a sister state to
do any act authorizing by its charter or the law under which it is created,
except when it is manifest that such act is obnoxious to the policy of the
law of this state ... .”.

And the Court further said:

“The Supreme Court of California, in Commonwealth Acceptance Cor-
poration vs. Jordan, 198 Calif. 619, 246 Pac. 796, which involved the right
to license in California a Delaware corporation having no par value stock
shares, that the capital stock guestion or structure was one which concerned
merely the internal organism of the corporation and had nothing whatever
to do with the transaction of the business of the corporation as between
itself and the outside world, and further held that to license such a corpora-
tion in California was not permitting a foreign corporation to transact
business in that state on more favorable terms than a domestic corporation
merely because the foreign corporation had no-par value stock, while a
California corporation with no-par value stock could not be authorized”.

From an observation of this opinion 1t will be noted that the Illi-
nois statutes with reference to foreign and domestic insurance com-
panies are very similar to the Texas statutes, and this decision, we
think, is very persuasive on the subject here under consideration.

In the case of State vs. Sullivan, supra, a foreign corporation ap-
plied to the Secretary of State for a permit to do business in Cali-
fornia. The laws of California at that time did not permit a domestie
corporation to be incorporated except and unless its stock were of par
value. The corporation applying for a permit had, as a part of its
stock structure, stock of non-par value, and the Secretary of State
refused to issue such permit on that ground. The corporation brought
a mandamus proceeding against the Secretary of State and the court
held that the foreign corporation was entitled to a permit, even
though the laws of California did not permit domestic corporations
to be formed with such stock. In the course of the opinion the court,
in discussing the doctrine of comity existing between the states, used
the following language:

“It is a fact of which the court must take judicial notice, that the laws
of various states which regulate and perscribe the method for the organiza-
tion and the measure of the powers of private corporations differ widely
and it is because of these differences that so many cases have arisen and
been decided involving the application of the doctrine of comity to corpo-
rations seeking to enter other states than those of their creation for the
purpose of transacting business therein. And out of this very diversity
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has been evolved a rule which may almost be said tobe rule of necessity,
that corporations which have been organized in one state in accordance with
statutory methods, which do not obtain in other states, or have been
given powers which corporations organized in other states do not possess,
or which have different stock structure, or which have imposed different
measures of liability or limitations of liability upon their stockholders, or
which have invested such stockholders with divergent voting powers than
those allowed within states other than that of their origin, may still be
permitted to enter such other states and transact business therein under
the doctrine of comity, ir the absence of express constitutional or statutory
inhibitions on the part of those states which such foreign corporations
thus seek to enter.”

In the course of the opinion the court made this further observation
in discussing the case of North American Petroleum Company vs.
Hopkins, supra:

“In the case of North American Petroleum Company vs. Hopkins, 106
Kan. 161, 181 Pac. 625, the petitioner sought a writ or mandate to compel
a consideration of the petitioner’s application for permission to do business
in that state. It appeared from said application that the petitioner was
a foreign corporation having a capital stock divided into shares of no fixed
or nominal par value as was permissible in the state of its creation. It
further appeared in the record that corporations organized for profit under
the laws of the State of Kansas must set forth in their articles or charter
the amount of their capital, the number of shares into which that capital
was divided, and the number of shares held by each stockholder. The court,
while holding that the petitioner, as a foreign corporation was not such as
to its frame-work as could be organized as a domestic organization under
the laws of Kansas, it was, nevertheless, entitled to admission to do business
in that state.”

Thompson, in his able work on corporations, in discussing the ques-
tion here under consideration, lays down the rule to be as follows:

“A. non par value corporation organized pursuant to the laws of another
state is entitled to be admitted to do business in a state whose laws do not
provide for non par stock corporations. This is on the broad prineciple
of comity. Thus the Supreme Court of Kansas has said: ‘The problem
of determining the solvencv and bona fide capitalization of the plaintiff
presents no unusual difficulty. The fact that the shares of its stock have
no nominal par value is of little consequence. Any prudent charter board,
in determining whether a foreign corporation is worthy of admission to
do business in Kansas, would attach little importance to the nominal value
of its shares of stock, even if they have a nominal value. As in all other
cases, the charter board should concern itself earnestly to ascertain the
genuine capital—those assets permanently devoted to the corporate busi-
ness as a basis for its business credit, and upon which its hope of profits is
rationally founded. The lawfully issued capital and the capital stock of
such corporations are the assets that it devotes to the prosecution of its
business. When the value of those assets is ascertained, the fee required
to be paid by law can be based on that portion of the assets which the
corporation proposes to invest and use in the exercise and enjoyment of
its corporate privileges within this state’ 7.

After a careful examination of the laws of .this State, bearing in
mind the liberal application which is accorded the doctrine of comity
as reflected by the foregoing authorities to which we have called your
attention, and in view of the fact that the officers of this State
charged with the administration of the law with reference to the ad-
mission of foreign corporations to do business in this State have
permitted foreign corporations, including life insurance companies,
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having non-par value stock, to come into this State and build up
businesses herein, we are of the opinion and so hold that the Board
of Insurance Commissioners would not be authorized to forfeit the
permit of the corporation here under consideration solely for the
reason that it has, as a part of its stock structure, stock of no-par
value if such corporation is, in all other respects, qualified to eon-
tinue doing business in the State, and you are accordingly so ad-
vised.
Very truly yours,
SIoNEY BENBOW,
Assistant Attorney General.

Op. No. 2897.

QccurPATION TAXES—LLOYDS INSURANCE ASSOCIATIONS—INSURANCE
COMPANIES— STATUTES CONSTRUED.

1. The occupation taxes imposed in Article 7064, Revised Civil Statutes,
1925, should be collected from a ILloyds’ insurance association writing
the kinds of insurance therein specified.

2. Article 5023, Revised Civil Statutes, 1925, construed and it is held
that the same does not exempt a Lloyd’s insurance association from the
payment of occupation taxes imposed under Article 7064, Revised Civil
Statutes, 1925.

OFFICES OF THE ATTORNEY (GENERAL,
AvusTiN, Texas, September 23, 1932.

Honorable Moore Lynn, State Auditor and Efficiency expert, Austin,
Tezas.

Drar Sir: This will acknowledge receipt of your recent favor to
Attorney General James V. Allred. You wish to be advised with ref-
erence to the application of Article 7064, Revised Civil Statutes,
1925, as to insurance companies transacting business as a Lloyds in
the State of Texas. The pertinent part of your inquiry reads as
follows:

“Your opinion respectfully requested as to whether or not the gross
premiums collected by an insurance association operating upon the Lloyds’
plan in Texas are subject to the occupation tax imposed under the pro-
visions of Article 7064, Revised Civil Statutes, 1925.

“Lloyds insurance companies are not being required to pay any occupa-
tion tax in view of Article 5025, Revised Civil Statutes, 1925, which pro-
vides as follows:

“‘Except as herein provided no other insurance law of this State shall
apply to insurance on the Lloyds plan unless it is specifically so provided in
such other law that the same shall be applicable’.

“Your attention, however, is directed to the fact that such companies
are assessed a workmen’s compensation insurance commission mainten-
ance tax imposed by Article 4906 in accordance with Article 4917.”

In order to properly answer your inquiry, it is necessary to ascer-
tain whether or not the Legislature, in enacting Article 5023, Revised
Civil Statutes of 1925, intended to exempt Lloyds insurance asso-
ciations from the provisions of Article 7064, Revised Civil Statutes of
1925. The pertinent portion of Article 7064, Revised Civil Statutes
of 1925, reads as follows:
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“Every insurance company transacting the business of fire, marine,
marine inland, accident, credit, title, livestock, fidelity, guaranty, surety,
casualty, or any other kind or character of insurance business other than
the business of life insurance within this state and other than fraternal
benefit associations at the time of filing its annual statement shall report
to the Commissioner of Insurance the gross amount of premiums received
in this State upon property and from persons residing in this state during
the preceding year, and each of such companies shall pay an annual tax
upon such gross premium receipts as follows: * * *7,

It will be observed from reading this statute that the Legislature
did not classify insurance companies which would be subject to the
tax as such upon the basis and nature of the organization of such com-
panies, that is, there was no classification made with reference to stock
companies, mutual companies, Lloyds or reciprocals, but the classifi-
cation was based upon the nature of the business transacted by every
every insurance company regardless of the plan upon which such
company was organized and transacting business. Therefore, it will
first be necessary to ascertain whether or not an association operating
under the Lloyds’ plan, writing the class of business included in Art-
icle 7064, Revised Civil Statutes, is an insurance company within
contemplation of said statute; and, secondly, it will be necessary to de-
termine whether or not Article 7064, Revised Civil Statutes, is an
insurance law and can be construed to be applicable to insurance asso-
ciations operated upon the Lloyds’ plan in view of Article 5023,
Revised Civil Statutes of 1925.

It may not be amiss in answering the first question above stated to
briefly state the nature of the organization and plan of operation of
an association operated under the Lloyds’ plan. Insurance operated
upon the Lloyds’ plan is one of the oldest forms of insurance. Such
associations are unincorporated, voluntary assoelations of a number
of individual underwriters who usually contribute to a common
guaranty fund. The business is generally transacted through an
agent acting in behalf of the underwriters commonly termed ‘‘an at-
torney-in-fact.”” The affairs and policy of the association are gener-
ally adopted and controlled through a committee consisting of the
subseribers or underwriters. This class of insurance is very closely
related to what is known as reciprocal insurance.

The chief differences between reciprocal and Lloyds insurance
associations have been very ably distinguished by a writer in 58
Central Law Journal, Page 323, in the following terms:

“In Lloyds insurance there are underwriters, all of whom are insurers
but not necessarily policyholders; while in reciprocal insurance all policy-
holders are insurers and insured. Lloyds associations, properly speaking,
are more analogous fo stock insurance companies, the underwriters being
the stockholders while inter-insurance or reciprocal is more analogous to
mutual insurance without the corporate identity of the mutual insurance
company.”

See also in this connection Cooley’s Briefs, 2nd Edition, Vol. 1,
pages 69-70-71; Sergeant vs. Goldsmith Dry Goods Company, 110
Texas 482, 221 S. W. 259, 10 A. L. R. 742,

In Lloyds’ associations each underwriter or subscriber usually
specifies the amount he underwrites. Such subseriber or underwriter
may limit the amount of his liability to the amount he has subseribed.
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It is usually provided, however, that each subscriber will be liable
on a loss incurred under a policy written by such association only to
his proportionate part of such loss not to exceed the maximum amount
subscrited by such underwriter. The laws of this state specifically
provide that such underwriter may limit his liability to the amount of
his subscription. See Article 5018, Subdivision (b), Revised Civil
Statutes of Texas as amended by Acts, Forty-first Legislature, First
Called Session, page 32.

This form of insurance, as stated by the writer of the article in 58
Central Law Journal, supra, is very analogous to a stock company.
The assets of a stock company are obtained by the sale of stock, and
the stockholders liability, as a general rule, is limited to the amount of
stock purchased. The assets in a Lloyds are usually obtained by sev-
eral subscribers contributing to a common fund, and such subserib-
ers’ liability is limited to the amount subseribed. The profits in a
stock company, as a rule, are divided among the stockholders in pro-
portion to the amount of stock owned by each respective stockholder.
The profits in a Lloyds are usually divided among the subscribers or
underwriters in proportion to the amounts subseribed or underwrit-
ten by each respective underwriter or subseriber. The policyholders
in both a stock company and in an association operated on the Lloyds’
plan are not entitled generally to participate in the profits except and
unless such policyholders are entitled to the same under and by
virtue of a contract which is usually provided in what is known as
““participating policies.”” See in this connection Cooley’s Briefs,
supra; Couch on Insurance, Vol. 1, Par, 37; 58 Central Law Journal,
page 323 ; Barnes vs. People, 168 111 425, 48 N. E. 491; Merchants
Exchange vs. Southern Trading Company (Com. of Apps.) 229 S.
W. 312.

In view of the broad language used in this statute we are of the
opinion that the words ‘‘insurance company’’ should be construed to
include not only corporations writing the kind of insurance specified
therein, but also an association operating on the Iloyds’ plan. The
word ‘‘company’’ is defined in Bouvier’s Law Dictionary, at page
471, as ‘‘an association of a number of individuals for the purpose of
carrying on some legitimate business. The term is not synonymous
with partnership, even though every such unincorporated company
is a partnership. Usage has reserved the term to associations whose
members are in greater number, their capital more considerable, and
their enterprises greater, either on account of their risks or import-
ance. When these companies are authorized by the government they
are known by the name of corporations.’’

The word ‘‘company’’ has been defined by the Supreme Court of
Mississippi as being synonymous with the word ‘‘association.’’ See
Lee Mutual Fire Insurance Company vs. State, 60 Miss. 395,

The Supreme Court of Illinois has held that the words ‘‘company’’
and ‘‘corporation’’ are commonly used as interchangeable terms.
Goddard vs. Chicago, Northwestern Railroad Company, 202 Ill. 362,
66 N. E. 1066.

The Supreme Court of Missouri, in construing a statute with refer-
ence to the word ‘‘company,’’ held that the word ‘‘company some-
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times includes individuals as well as corporations, so that as used
in Revised Statutes of Missouri, 1889, Par. 5910, providing no eomnt-
pany shall transact business in the state without a certificate, the word
company will be held as including both companies and associations of
individuals.”” State vs. Stone, 24 S. W. 164, 25 L. R. A. 243.

In view of the authorities above cited, the broad language used,
and the close similarity of a Lloyds’ insurance association to that of
a stock company, we are of the opinion as heretofore stated, that the
term ‘‘insurance company’’ as used in Article 7064, Revised Civil
Statutes of 1925, should be construed to include an insurance asso-
ciation writing the insurance therein specified under the Lloyds’ plan.

Due to the construction we have just placed upon this statute it
now becomes necessary to determine whether or not Article 7064 is
an insurance law within contemplation of Article 5023, Revised
Civil Statutes of 1925, and whether Lloyds are exempt from the
provisions thereof because of not being specifically mentioned therein
as provided in Article 5023. We are of the opinion that Article
7064 is not an insurance law within the contemplation of Article
5023. It will be noted that Article 7064 is codified under Title 122,
Chapter 2, Revised Civil Statutes of Texas, the heading of which
reads as follows: ‘‘Taxes Based Upon Gross Receipts.”” It will also
be observed that this entire chapter deals specifically with. oceupation
taxes on various classes and kinds of businesses which, of course, is in
the nature of a revenue measure. The caption of the Aect of 1911,
page 216, which is now Article 7064, clearly shows that the act was
passed as a revenue measure, the pertinent portion of said caption
reading as follows:

“AN ACT * * * imposing an occupation tax upon fire, fire and marine,
marine inland, and tornado insurance companies transacting business in
this state * * * »

The Supreme Court of Texas, in the case of Kansas City Life In-
surance Company vs. Love, 101 Texas 531, 109 S. W. 863 has also con-
strued this act to be an occupation tax for the purpose of raising
revenue.

We are clearly of the view that the language used in Article 5023,
Revised Civil Statutes of 1925, to the effect ‘‘except as herein provided
no other insurance law of this state shall apply to insurance on the
Lloyds’ plan unless it is speeifically so provided in such other law
that the same shall be applicable,’’ should not be construed to exempt
a Lloyds’ insurance association from the provisions of Article 7064,
Revised Civil Statutes of 1925, if such association is writing the class
of insurance therein specified. To place such a construction upon this
artiele would be to ingraft an exemption on a general revenue measure
which may render the general measure of doubtful constitutionality.
See in this connection Connelly vs. Union Sewer Pipe Company, 184
U. S. 540; Beatrice Creamery vs. Lyons, 9 Fed. (2d) 176; Ross vs.
Corporation Commission, 278 U, 8. 515.

If Article 5023 should be construed to exempt companies operating

under the Lloyd’s plan writing the classes of insurance specified in
Article 7064 from the provisions thereof, it would be placing a con-
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struction upon same which would diseriminate against other companies
writing the same class of business, and may also place doubt upon the
constitutionality of Article 7064 because, Article 8, Section 2 of the
Constitution of Texas specifically provides:

“All occupation taxes shall be equal and uniform upon the same class
of subjects within the limits of the authority levying the tax.”

The Supreme Court of Texas, in the case of Pullman Palace Car
Company vs. State, in construing ocecupation tax statutes in the light
of the above articel of the constitution laid down the rule as follows:

“An occupation tax which is not equal and uniform but which exempts
one class of persons pursuing an occupation and imposing a tax on others
pursuing the same occupation is violative of this section and can be enforced
against neither class of persons.” (64 Tex., 274).

It must be admitted that Article 7064 does not attempt to apply
the tax to an insurance company as such with reference to the nature
of its organization but, on the contrary, applies the tax to the nature
of the business or occupation being pursued by such company which
is the kind of insurance being written by any such company as spe-
cified in said article,

Exemptions from taxation are never favored, and in construing
laws exempting any eitizen or class of property or business all doubt
should be resolved against such exemptions. See Santa Rosa Infirm-
ary vs. City of San Antonio, (Com. of Apps.) 259 S. W. 926; State
vs. Settegast (Com. of Apps.) 254 S. W. 925,

In view of what we have heretofore said in this opinion it is our
conclusion, and you are so advised, that the Board of Insurance Com-
missioners should collect the tax imposed in Article 7064, Revised
Civil Statutes, 1925, from every Lloyds’ insurance association trans-
acting business in the State of Texas which, writes the kinds and
classes of insurance specified in said article. In arriving at this
conclusion, however, we have not been unmindful of the fact that the
Board of Insurance Commissioners has construed this statute to the
contrary; neither have we neglected to give consideration to that
well settled rule of law to the effect that, if there be any doubt in the
construction to be placed upon a statute, the long and continued con-
struction placed thereon by a public official charged with the enforce-
ment thereof will be given great weight and followed by the courts
unless it clearly appears that such construction placed upon same by
the head of such department be clearly erroneous. See in this con-
nection Harris vs. Hammond, 203 S. W. 445; Railway Company vs.
Taylor, 81 Texas 602; Associated Retail Credit Men vs. McCallum,
41 S. W. (2d) 45.

In the last case above cited the Secretary of State had construed
a franchise tax law for many years to exempt corporations conduet-
ing a retail eredit business from the provisions thereof. The Com-
mission of Appeals in this case commented upon the rule of law
above stated, and held that the construction placed upon the statute
by the Secretary of State exempting such corporations from the pro-
visions thereof was erroneous, and that the tax should have been eol-
lected.
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It, therefore, necessarily follows from what we have said that we
believe the construction placed upon Article 5023, Revised Civil
Statutes, 1925, by the Board of Insurance Commissioners to be er-
roneous and the tax should be collected.

Trusting we have answered your questions fully, we are

Very truly yours,
SNEY BENBOW,

Assistant Attorney General.

Op. No. 2898,

OCCUPATION TAXES—SURETY AND (GUARANTY INSURANCE COMPANIES
~—INSURANCE COMPANIES—STATUTES CONSTRUED.

1. Insurance companies transacting the business of fidelity, guaranty,
and surety insurance in this State, as authorized under Title 78, Ch. 186,
R. C. S. 1925, should be required to pay an occupation tax on the premiums
received from such business, as provided in Article 7064, R. C. S. 1925.

2. Trust Companies authorized under Article 4982, et seq., R. C. S. 1925,
doing a fidelity, guaranty, and surety business are also required to pay the
occupation tax as provided in Article 7064, R. C. S. 1925, on its gross prem-
iums received in this State from the transaction of such business.

OFFICES OF THE ATTORNEY (GENERAL,
Avustin, TExAs, Sept. 28, 1932.

Honorable Moore Lynn, State Auditor and Efficiency Expert, Capitol
Station, Austin, Texas.

Drar Sik: This will acknowledge receipt of your favor to Attorney
General James V. Allred. You desire an opinion from this Depart-
ment, based upon the following inquiry:

“In Re Occupation tax on insurance companies.

“Article 7064, R. C. 8. 1925, pertaining to every insurance company
transacting the business of fire, marine inland, accident, credit, title, live
stock, fidelity, guaranty, surety, casualty, or any other kind of character
of business other than the business of life insurance within this state, and
other than fraternal benefit societies * * * .

“Article 4769, R. C. S. 1925, pertaining to every life insurance company
n’:tt o’l;ganized under the laws of this state transacting business in this
state.

“Your opinion is respectfully requested as to whether or not the gross
premiums collected by insurance and trust companies doing a fidelity, guar-
anty, and surety insurance business as authorized under Ch. 16, R. C. S.
1925, are subject to occupation taxes, and under which of the above and/or
other law, shall the tax be collected.” ’

Title 78, Ch. 16, R. C. 8. 1925, provides that domestic corporations
may be created as provided in such Chapter for the purpose of doing
a general fiduciary and depository business, and to act as surety and
guarantor of the fidelity of employees, trustees, executors, adminis-
trators, guardians, or others appointed to, or assuming the perform-
ance of any trust, public or private. And this chapter also provides
that foreign corporations may be admitted to do business in Texas
for the same purpose or purposes. See Article 4969, et seq.

It is also provided in this chapter of the statutes above referred to
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that any person or association of persons and any state banki‘ng
corporation or any other domestic corporation or any corporation
organized under the laws of any other state, provided such foreign
corporation complies with the laws of this state relating to insurance
other than life insurance, may become sole guarantor or surety upon
any bond required to be given under the laws of this state. See Art-
icle 4982 et seq. R. C. S, 1925. The authority granted under this
article just above quoted. however, is conditioned that such corpora-
tion shall pay the taxes as provided by law on surety and bond busi-
ness as required of any other surety company. See Sec. 5, Art. 4983,
R. C. 8., 1925.

Article 7064, R. C. 8., 1925, provides that ‘‘every imsurance com-
pany transacting the business of fire, marine, marine inland, accident,
credit, title, live stock, fidelity, guaranty, surety, casualty, or any
other kind or character of insurance business other than the business
of life insurance within this state, and other than fraternal benefit
associations, at the time of filing its annual statement, shall report to
the Insurance Commissioner the gross amount of premiums received
in the State upon property and from persons residing in this state
during the preceding year, and each of such companies shall pay an
annual tax upon such gross premium receipts as follows: ... "’

It is obvious from reading this statute that the Legislature has in-
tended that where an insurance company ecollects premiums from
fidelity, guaranty, and surety business, that such companies will be
subjeet to the tax as provided in this article. It is also clear that
the Legislature intended trust companies, permitted under Article
4982, R. C. S. to transact such business, to pay the same occupation
tax as required of an insurance company on the premiums received
by it from transacting fidelity, guaranty, and surety business.

The only question requiring consideration, in the opinion of the
writer, is whether or not a corporation doing business in the State
of Texas, under and by virtue of the provisions of Ch. 16, Title 78,
R. C. 8., is to be considered an insurance company within contem-
plation of Art. 7064, R. C. S., 1925. If answered in the affirmative,
as heretofore stated, it is obvious that the Legislature intended its
premiums received from transacting fidelity, guaranty, and surety
business to be subject to the provisions of this article.

The courts of this state have uniformly held that a fidelity surety,
or guaranty bond is a eontract of insurance and should be construed
and considered the same as any other contract of insurance. See in
this connection National Surety Company vs. Murphy-Walker Com-
pany, 174 S. W. 997; Western Indemnity Company vs. Free and Ac-
cepted Masons, 198 S. W. 1092; Southern Surety Company vs. Citi-
zens State Bank, 212 S. W. 556.

In the case of National Surety Company vs. Murphy, supra, the
Court, in commenting upon this particular question, used the follow-
ing language:

“The obligation sued on is one of that class of contracts that have come
before the courts in recent years having for its object the indemnity of the
employer against loss due to dishonesty of the employee. They are com-
pensated sureties, the contract entered into for a premium, paid after the
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fullest investigation, based upon written representations, relative to the
extent of the risk, and by o company incorporated for the express purpose
of furnishing gunranty bonds as & means of revenues to _the corporation
.and its stockholders. There are in principle ne facts which differentiate
such contracts from guaranty insurance, and the same rules of construction
must apply thereto as applied to other insurance contracts.”

Citing the following authorities: People vs. Rose, 174 Ill, 310,
51 N. E. 246, 44 L. R. A. 124; Briefs on Law of Insurance, Cooley,
Vol. 1, p. 8 (£f) ; Remington vs. Fidelity Company, 27 Wash. 429, 67
Pac. 989; Cowles vs. U. S. Company, 32 Wash. 120, 72 Pae. 1032;
Front on Law of Guaranty Imsurance, para. 2; 19 Cye. 516; Title
Company vs. Bank of Fulton, 89 Ark. 471, 117 8. W. 537, 33 L. R. A.
(N. S.) 676.

While insofar as we have been able to ascertain, no court of this
state has expressly held that a corporation or an association writing
fidelity, surety, and guaranty business to be an insurance company,
however, we do think that because the courts of this state have held
that such contracts are contracts of insurance, it would, then neces-
sarily follow by implication that all such corporations or associations
doing this class of business should be considered and understood as
insurance companies within the spirit and meaning of the laws of this
state with reference to insurance companies.

Vol. 2, p. 1635, Bouivier’s Liaw Dictionary defines an insurance
company to be as follows:

“A company which issues policies of insurance, an incorporated com-
pany, and either a stock company, a mutual one, or a mixture of the two.”

In view of this commonly aceepted definition of an insurance com-
pany as set forth above, we are clearly of the opinion that inasmuch
as our courts have held fidelity, surety, and guaranty contracts to be
contracts of insurance, that any company issuing the same within the
State of Texas should be considered and held to be an insurance com-
pany, and within the purview of Article 7064, R. C. S., 1925.

Article 4769, R. (. 8., 1925, called to our attention in your inquiry,
in our opinion, has no application to the facts herein considered, be-
cause this article pertains to the taxation of life insurance companies
not organized under the laws of this state, which are, however, trans-
acting business in this state.

Due to the conclusions we have hereinbefore reached, it necessarily
follgws that we are of the opinion that the occupation tax imposed in
Article 7064, R. C. 8., 1925, should be collected from every insurance
company (including trust companies) doing fidelity, guaranty, or
surety business within this state as authorized under Title 78, Ch. 16,
R. C. S., 1925, and you are accordingly so advised.

Sincerely yours,
SIDoNEY BENBOW,

Assistant Attorney General.
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OPINIONS RELATING TO RAILROADS AND MOTOR
CARRIERS

OP. 2821.
RAILROADS—STATUTORY CONSTRUCTION—ONE TRAIN A DAy

1. The words “at least one train a day” as used in Sub-division 2,
Article 6479, mean “one train a day each way.” . . )

2. Questioned words need mot be construed or applied in the strict
literal sense of the terms. If the words are sufficiently flexible to admit
of some other construction, by which Legislative intent can be better
effected, the law requires adoption of that construction. .

3. When there are other statutes, though enacted at different times, re-
lating to the same subject, effect should be given all of them.

4. Sound public policy requires the solving of doubts in favor of the
construction put upon the laws by the departments and officers charged
with their administration.

5. Sub-division 2, Article 6479, should be treated prospectively with
Article 6357, in order that effect may be given both.

OFFICES OF THE ATTORNEY GENERAL,
AusriN, Texas, Jan. 17, 1931.

Railroad Commsission of Tezas, State Capitol Building, Austin, Tezas.

GENTLEMEN: Your letter of December 6th, addressed to the Attor-
ney General, reads in part as follows:

“There has been filed with the Commission by the Texas and New
Orleans Railroad Company an application praying for authority to re-
arrange the passenger train schedule on the Mexia sub-division of that
line, generally known as the Nelleva cut-off, and extending from Mexia
through Normangee to Navasota. " .

“At the present time one train each way each day is operated over this
division of the applicant’s line, and their application contemplates the
elimination of one of these trains affording passenger train service one
way each day, or differently stated, one train northbound one day and
one train southbound the following day. Under this schedule there would
be no passenger train service northbound three days of each week, and,
likewise no passenger train service southbound three days of each week,
although, under the arrangement, mail and express would be handled each
day, moving northbound through Navasota on the day the train operates
northbound, and southbound through Mexia on the day the train operates
gouthbound.

“For the Commission’s guidance in its consideration of this applica-
lion, and of similar applications which might be presented in the future,
your opinion as to whether or not the Commission would have authority
under the law to permit any railrcad company to operate less than one
passenger train each way each day, Sundays excepted, over its line, or
lines, is requested. This, of course, does not have reference to lines less
than fifty miles in length and the gross annual passenger earnings of
which are less than $3,600.00 as specifically covered by the amended Sec-
tion 2 of the Article.”

The question presented is whether the words, at least one train a
day,”’ mean that railroads carrying passengers for hire shall run one
train a day each way, or that such railroads mayv run only one train
in one direction during each twenty-four hour period, as that ex-
pression is used in Sub-division 2, Article 6479, R. C. S. 1925, as
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Amended by Acts of 1927, Fortieth Legislature, Page 283, Chapter
198, Section 1.
Article 6479 makes it the duty of the commissioners

“ .. to see that, upon every railroad and branch of same'carrying
passengers for hire in this State, shall be run at least one train a day,
Sundays excepted, upon which passengers shall be hauled. . . ”

Said Article, as amended, provided the Commission shall not have
power to relax this provision except in case such railroad is less than
fifty miles in length, and has a gross annual passenger revenue of less
than $3,600.00. The amendatory provision not being applicable to
the case stated, leaves no diseretion with the Commission.

The words, ‘‘one train a day,’’ considered alone, might admit of
the construction placed upon them by your applicant in this instance,
but we believe such construction is inconsistant with the general pur-
pose and intent of state railway legislation.

That questioned words need not be construed or applied in the
striet literal sense of the terms, is a well settled rule of construction.
(Kent’s Commentaries 461). If the words are sufficiently flexible to
admit of some other construction, by which the legislative intent
can be better effected, the law requires that econstruction to be
adopted  (Story vs. Houston Street Ry. Co., 92 Tex. 129; 46 S. W.
796.) When there are other statutes, though enacted at different
times, relating to the same subject, they are considered together as
though they constituted one act. Effect should be given to all of
them. (Farmer vs. Shaw, 93 Tex. 438, 55 S. W. 1115. See also
Lewis’ Sutherland Statutory Construction 2nd Ed., Section 443.)

In view of these authorities, we may consider the whole subject
of railroad legislation, being Title 112 of the R. C. S., 1925, and each
of its parts, in determining what construction the Legislature in-
tended should be placed on the words in question. A careful review
of the Acts affecting railroads, including their preamble, reveals in
brief, that the primary object of said Legislation is to prevent dis-
crimination and extortion in charges, to insure reasonable freight and
passenger charges, and to require service adequate to meet the needs
of passengers and freight. While the regulations must be reasonable,
they are administered for the publie’s convenience and necessity
above all other considerations.

In this commection consider Article 6357, R. C. 8., 1925, which
provides that railroads

“ ... shall start and run their cars for the transportation of passengers
and property at regular times to be fixed by public notice, and shall
furnish sufficient accommodation for the transportation of all such pass-
engers and property, as shall, within a reasonable time previous thereto,
offer, or be offered for transportation, at the place of starting and at
junctions of other roads and at sidings and stopping places established
for or receiving and discharging way passengers and freight and shall
take, transport and discharge such passengers and property at, from
and to such places, on the due payment of the tolls, freight or fare legally
authorized therefor. Failure on the part of railroad companies to comply
with the requirements of this Article shall be deemed an abuse of their
rights and privileges and such abuse shall at once be corrected and reg-
ulated by the Railroad Commission. . . ”
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Note that by its terms railroads are required to accommodate ‘‘all
such passengers and property’’ as shall offer themselves, or be offered,
for tramsportation. If the construetion your applicant places upon
the words, ‘‘one train a day’’ is adopted, the object and purpose of
Article 6357 would be defeated. A railroad operating a train one
way each day could not accomodate ‘‘ All such passengers and prop-
erty’’ offered for transportation. Viewed from the standpoint of
‘‘all such passengers and property,’’ a railroad operating on such a
schedule would be running a train only every other day, and in
violation of Article 6479, as well as Article 6357. Treating the two
statutes prospectively and giving effect to both, railroads are required
by their terms to operate a train a day each way in order that all
passengers and freight may be accommodated. That these two
Articles should be construed together is supported by the case of
Railroad Commission of Texas et al vs. Galveston, H. & S. A. Ry.
Co., 112 S. W. 345, 345.

You state in your letter the Commission has always interpreted
the words ‘‘one train a day’’ to mean one train a day each way. The
Supreme Court in the case of Moorman vs. Terrell, 202 S. W. 727,
used the following language:

“Again, sound public policy requires the solving of mere doubts in
favor of the construction put upon laws by the departments and officers
charged with their administration . .. ” (See authorities therein cited).

We think there is no doubt about the construction we have placed
on the matter in question, but if there is, certainly, in view of these
authorities, such doubts should be resolved in favor of the construc-
tion placed upon it by the Railroad Commission.

Accordingly, vou are advised that it is the opinion of this Depart-
ment that the words ‘‘at least one train a day,”’ as used in Sub-
division 2 of Article 6479, mean ‘‘one train a day each way.”’

Very truly yours,
EiBERT HOOPER,

Assistant Attorney General.

Op. No. 2830.

RAILROAD COMMISSION—-APPLICATION OF MOTOR CARRIERS TO TRANS-
FER CERTIFICATES—FEES FOR TRANSFER OF CERTIFICATES.

1. Motor carriers shall apply to the Railroad Commission before trans-
ferring certificates authorizing them to operate as such.

2 Transfer of certificates shall be approved by the Railroad Commis-
sion.

3. Ten per cent of the price for which certificate is sold shall be paid
to the Railroad Commission.

4. Such fee is due and payable upon the approval of transfer by
Railroad Commission.

5. Construing the last paragraph of Section 5, Chapter 314, page 698,
Acts of the Forty-first Legislature.
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OFFICES OF THE ATTORNEY (ENERAL,
Avustin, TExas, January 31, 1931.

Railroad Commission of Texas, Motor Transportation Diwvision,
Austin, Texas.

GENTLEMEN: The Attorney General is in receipt of your letter of
January twenty-eighth, reading, in part, as follows:

“Will you give to the Railroad Commission a departmental opinion as
to whether or not, in transferring a certificate from a partnership to a
corporation, they shall comply with the law providing that application
shall be filed and ten per cent of the value of the certificate be paid
to apply to the account of the Highway Commission.

““The facts are as follows:

“ ‘The Red Arrow Freight Lines, until on or about January 1, 1931,
was a co-partnership owned by L. B, Brown and Harry Brown. On or
about January 1st, the Brown brothers incorporated under the name of
‘Red Freight Lines, Inc.’ .

“ ‘The laws of this State provide that there must be as many as three
incorporators to secure a charter. To meet this requirement of the statute,
one share of stock was issued to a third party in order to secure the
charter. This custom has long been practiced in Texas.

“ “The properties belonging to the co-partnership including the certificate
of convenience and necessity now belong to the corporation. The Brown
brothers own all of the stock of the corporation except the one share above
mentioned.

“ ‘The question now arises ‘is it necessary to comply with the provisions
of Section 5, Chapter 314, Acts of the Regular Session of the Forty-first
Legislature? (Motor Carrier Law). Is it necessary to file a formal appli-
cation with the Commission seeking the approval of the transfer of the
certificate from the co-partnership to the corporation; also, has any lia-
bility accrued for the payment of the 10% provided for in Section 5?
If so, what amount and by whom should the payment be made?’ ”

You refer to the last paragraph in Section 5 of Chapter 314, page
698, of the Acts of the Forty-first Legislature, Regular Session, read-
ing, as follows:

“Any certificate . . . owned . . . by any Class “A” motor carrier . . .
may be . .. transferred, . . . provided, however, that any proposed . . .
transfer shall be first presented in writing to the Commission for its ap-
proval or disapproval and the Commission may disapprove such proposed
. . . transfer, if it be found and determined by the Commission that such
proposed . . . transfer, is not made in good faith, or that the proposed . . .
transferee is not able or capable of continuing the operation of the equip-
ment proposed to be . . . transferred, in such manner as to render the
service demanded by the public necessity and convenience on and along
the designated route; provided, however, that in case a certificate is
transferred that the transferce shall pay to the Commission a sum of
money equal to ten per cent (10%) of the amount paid as a consideration
for the transfer of the certificate, which sum of ten per cent (10%)
shall be deposited in the State Treasury to the credit of the “Highway
Fund” of the State.”

Section 1 of the same act defines the term ‘‘motor carrier’’ to mean,
among other things, any person, firm, corporation or co-partnership
operating any motor vehicle along the highways of this State for the
purpose of transporting property for compensation or hire. That
a corporation is a ‘‘person’’ in legal contemplation, separate and
distinet from its stockholders or from a co-partnership is too well
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settled to require discussion. (State vs. Railway Company, 143 S.
W. 223). It is likewise well settled that a transfer of property from
a co-partnership to a corporation is a transfer from one person to
another, in a legal sense, even though the co-partnership was com-
posed of the same individuals holding a principal part of the stock
in the corporation. (Dawson vs. McLeary, 20 S. W. 1044).

You are, therefore, advised: (1) That a co-partnership, owning a
certificate or certificates granted by the Railroad Commission author-
izing it to carry property for hire as a motor carrier, shall, before
transferring the same to a corporation, apply in writing to the Com-
mission for its approval or disapproval of such proposed transfer, and
(2) that when such transfer is proposed to the Commission one of the
conditions of such approval by the Commljssion is the payment of a
sum of money equal to ten per cent of the amount paid by such cor-
poration for such certificate or certificates, and the same becomes
due and should be collected when such transfer is approved, and (3)
that such payment should be made by the transferee, being, in this
instance, the corporation.

We are not in a position to advise the exact amount which will be
due when the transfer is approved, for the reason that we do not know
what the corporation paid the co-partnership for the certificates.

Very truly yours,
ErBERT HOOPER,
Assistant Attorney General.

Op. No. 2841.

Motor Bus AND MoTOrR TRUCK LINES—CERTIFICATES OF CONVENIENCE
AND NECESSITY—CONSTITUTIONALITY OF LAW FORBIDDING ISSU-
ANCE OF SucH CERTIFICATES WHERE INTEREST IN LINE Is
OwWNED BY ANY RAILROAD.

1. Legislature may constitutionally make it unlawful for a railroad
company to own an interest in motor bus or motor truck line doing busi-
ness in this state.

2. Legislature may constitutionally provide that the railroad commis-
sion shall withdraw and cancel any certificate of convenience and public
necessity heretofore issued to any bus line or motor truck line where an
interest in such line is retained by a railroad company.

OFFICES OF THE ATTORNEY (3ENERAL,
AustiN, TExas, April 8, 1931.

Hon. Elbert M. Barron, House of Representatives, Austin, Texas.

Drar Sir: This department is in receipt of your request for an
opinion as to the constitutionality of House Bill No. 249 relating to
the ownership by railroads of stock or financial interest in any motor
truck company or motor bus company used for the purpose of trans-
porting freight or passengers for hire in this state.

After a careful study of the provisions of this bill and of the au-
thorities pertinent thereto, we have come to the conclusion that the
bill is constitutional.

One objection raised to the validity of the bill is that same consti-
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tutes a burden on interstate comjmerce. It is well settled that the
state has the power, in the interest of the public, reasona.bly to con-
trol and regulate the use of its highways, so long as it does not
directly burden or interfere with interstate commerce. Interstate
Bus Corporation vs. Holyoke Street Railway Co., 47 Supreme Court
Rep. 298, and authorities there cited. Naturally, the State of Texas
cannot, constitutionally, enact legislation which has the effect of di-
rectly interfering with, or unduly burdening interstate commerce;
but, as we construe the act in question, it has reference only to intra-
state commerce.

It will be noted that the act relates only to ‘‘motor truck carriers or
motor bus carriers for the purpose of transporting any freight or
passengers for compensation or hire in this state.”” Since the act, by
its terms, is restricted to companies transporting freight or passengers
in this state, and this is further shown by the fact that the act speaks
of certificates of convenience and public necessity issued, and to be
issued, by the Railroad Commission, which Commission, of course,
has no control over interstate commerce, it is the opinion of the de-
partment that the interstate commerce clause of the Federal Constitu-
tion is not violated by the act in question.

Article 1, Section 26, of the Bill of Rights of the Texas Constitution,
is in part as follows:

“Perpetuities and monopolies are contrary to the genius of a free gov-
ernment, and shall never be allowed. . . .”

Article 10, Section 5, of the Constitution of Texas, is as follows:

“No railroad or other corporation, or the lessees, purchasers or man-
agers of any railroad corporation, shall consolidate the stock, property
or franchises of such corporation with, or lease or purchase the works or
franchises of, or in any way control any railroad corporation owning or
having under its control a parallel or competing line; nor shall any officer
of such railroad corporation act as an officer of any other railroad corpor-
ation owning or having the control of a parallel or competing line.”

Article 10, Section 2, of the Texas Constitution, provides in part as
follows:

“The Legislature shall pass laws to regulate railroad freight and
‘passenger tariffs, to correct abuses . . . in the rates of freight and pas-
senger tariffs on the different railroads in this state, and enforce the same
by adequate penalties; and to the further accomplishment of these objects
and purposes may provide and establish all requisite means and agencies
invested with such powers as may be deemed adequate and advisable.”

Pursuant to the authority vested in it by the section last quoted,
the Legislature has created the Railroad Commission of Texas, but the
Powers which the Legislature is authorized to confer on the Railroad
Commission are not restricted to the regulation of railroads and rates
only. Oxford Oil Company vs. Atlantic Oil Producing Company,
22 Federal (2d) 597.

In accordance with its powers, the Legislature has heretofore placed
the regulation of motor bus transportation and motor carrier trans-
portation under the supervision of the Railroad Commission. See
Article 911a, Acts 1927, Fortieth Legislature, page 399, Chapter 270,
as amended, Acts 1929, Forty-first Legislature, First Called Session,
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Chapter 78; and Article 911b, Acts 1929, Forty-first Legislature, page
698, Chapter 314, as amended, Acts 1929, Forty-first Legislature,
Second Called Session, page 38, Chapter 24, Vernon’s Revised Civil
Statutes of 1925. These two articles set out the conditions under
which motor bus companies and motor freight companies may apply
for, and receive from the Railroad Commission certificates of con-
venience and necessity to transport persons and freight over the
public highways of Texas. Any certificate of convenience and neces-
sity is issued subject to the provisions of these articles, from which
their authority is necessarily derived.

Section 5, Article 911a, provides that:

“ ... Any right, privilege, permit or certificate held, owned or obtained
by any motor bus company under the provisions of this act, or owned or
obtained by any assignee or transferee of any such motor bus company
shall be taken and held subject to the right of the state at any time to
limit, restrict or forbid the use of streets and highways of this state to.
any owner or holder of such right, privilege, permit or certificate.”

A similar clause is contained in Article 911b, Section 5.
Section 4, (d) provides as follows:

“The Commission is further authorized and empowered to supervise and
regulate metor bus companies in all other matters affecting the relation-.
ship between such motor bus companies and the traveling public that may
be necessary to the efficient operation of this law.”

Section 10 provides that:

“The Railroad Commission, in the event that it grants an application
and issues a certificate, shall do so upon such terms and conditions as it
may impose, and subject to such rules and regulations as it may there-
after prescribe.”

Similar provisions are contained in Article 911b.

Thus it may be seen that by the very act under which the Railroad
Commission has authority to issue certificates of convenience and
necessity in cases of this character, the state retains its control over
the public highways; and every certificate heretofore issued has been
subject to the right of the Commission to make subsequent rules and
regulations with reference thereto; and it is provided (Section 10) .
that the Commission may suspend, revoke, alter or amend any cer-
tificate in the event of a violation, or refusal to obtain any of its
proper orders, rates, fares, rules or regulations. If the Railroad
Commission, which is a creature of the Legislature, has the right to
make subsequent rules and regulations with reference to the per-
formance of the things for which a certificate has been issued, then
it is the opinion of this department that the Legislature itself would
most certainly have that same power, especially in view of its undeni-
able right to make regulations with reference to intrastate com-
merce, and the express retention of such right by it in the act which
provides the authority for the Railroad Commission to control trans-
portation of this character.

A corporation is a creature of the law and none of its powers are
original; and the state has the power to regulate and control foreign,
as well as domestic corporations, in so far as intrastate affairs are-
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concerned. See Waters-Pierce Oil Company vs. Texas 177 U. S. 28,
which is authority for the proposition that a state has the authority
to legislate with reference to trusts and monopolies within its confines
and such provision will be upheld in so far as intrastate commerce
is concerned.

It has been suggested that the act under consideration is unconsti-
tutional for the further reason that it is a denial of the equal protee-
tion of the laws as guaranteed by the Fourteenth Amendment of the
United States Constitution. The guarantee provided by this section
has reference to the laws and Constitution of the state concerned.
Nashville C. & St. L. Ry. Co. vs. Taylor (C. C.), 86 Federal 168. The
equal protection clause of the Fourteenth Amendment does not take
from the state the power to classify in the adoption of police laws,
but admits of the exercise of a wide scope of diseretion in that regard
and avoids what is done only when it is without any reasonable basis,
and therefore is purely arbitrary. Lindsley vs. Natural Carbonie
Gas Company, 220 U. S. 61. It has been held that the inherent dif-
ference between corporations and natural persons is sufficient to sus-
tain a classification making restrictions upon the right of non-resi-
dents to do business in the state, applicable to corporations alone.
Crescent Cotton Oil Company vs. Miss. 257 U. S. 129. A classification
is valid and constitutional if it is applicable to all similarly situated.
Tinsley vs. Anderson, 171 U. 8. 106.

It is our opinion that the classification made in this law, which
singles out railroad companies and says that they shall not own any
stock in a bus company, is a reasonable and not an arbitrary classifica-
tion. It must be remembered that the ‘‘equal protection of the laws”’
spoken of has reference to the laws and Constitution of the Stata of
Texas. The Constitution of Texas forbids monopolies. It provides
that no railroad company shall control any other railroad company
owning or having under its control a parallel or competing line, and
it seems to us that the law in question is exactly in accordance with
the spirit of this constitutional provision which makes it unlawful
for a railroad company to own a control in a competing company. It
is the opinion of this department that the Legislature can, in its dis-
cretion, constitutionally provide that the ownership by a railroad of
any interest in a motor bus or motor freight company is against the
public welfare and tends to create a monopoly.

It seems to us that the bill is valid for still another reason. Rail-
roads are chartered solely for the purpose of construeting, maintain-
ing and operating railroads, and may do incidentally only what is
necessary to carry out such purpose and the things especially author-
ized by statute. So far as we know, there is no provision of the law
which authorizes a railroad company to own or operate a bus or truck
line. Certainly, railroads are not so authorized by their charters.
A corporation including a railroad company has only power to do
such acts as are authorized by its charter. Railroad Co. vs. Morris,
67 Texas 692, 4 S. W. 156. It seems to us that the acquisition by a
railroad company of a controlling interest in a bus line is probably
ultra vires. Hence, if railroad companies, by their charters, are not
authorized to acaunire sneh an interest. we do not think a valid com-
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plaint can be raised as to a law which forbids their doing what they
have never had the right to do.

The bill in question gives to railroad companies two years in which
to rid themselves of any interest which they may now have in motor
bus or motor freight lines. This seems to be a reasonable time for
this to be done, and if the provision is reasonable, it is not invalid.
In re: Seven Barrels of Wine (Fla.) 83 So. 627. Even if railroad
companies had the right to acquire an interest in motor bus or motor
freight lines operating in this state under a certificate of convenience
and public necessity, as pointed out in the beginning, such interest
was acquired expressly subject to the right of the state to control the
highways, (which would be inherent whether retained or not), and
also subject to any future rules or regulations which might be passed.

We hope that above opinion has given you the desired information,
and assure you of our willingness to discuss the matter personally
with you in the event we have not made ourselves clear.

Very truly yours,
MavuricE CHEEK,
Assistant Attorney General.

Op. No. 2859.

Motror CARRIERS—CONTRACT CARRIERS—PERMITS—TERRITORIAL. RE-
STRICTIONS—LIMITATIONS UPON OWNERSHIP—DRIVERS’
LICENSE—INSURANCE—FILING FEES—INJUNCTIONS

—SALE AND TRANSFER

1. A person, firm or corporation may hold a contract carrier permit in
one or more restricted areas of the State, which may be covered by a
single application.

2. Contract carriers may not be required to set out anything further
in their application than is required by Sec. 6, H. B. 335, Acts of the
Forty-second Legislature.

3. Although a person, firm c¢r corporation holding a Class “A” motor
carrier certificate of necessity and convenience is prohibited by the terms
of the Act from also holding a contract carrier permit, a person owning
stock in such a corporation is not thereby prohibited from obtaining a
contract carrier or special commodity permit.

4. A person now operating as a Class “B” carrier under the provisions
of the old law, upon filing an application for a contract carrier permit,
may continue to operate until such time as his application is heard and
determined by the Commission.

5. Drivers’ license issued by the Commission for the operation of reg-
ulated trucks are issued for a period of one year and may be renewed
on or before the anniversary date of the issuance of the original license.

6. Under the provisions of H. B. 335, Acts of the Forty-second Legis-
lature, Section 13, the Commission may not waive the requirements of
cargo insurance which is required by law upon every regulated truck, and
it is required under the provisions o f the law, after hearing and deter-
mining the class of service to be rendered, to fix the amount of cargo
insurance in such an amount as will be reasonable in each case.

T. qury application for a contlract carrier permit must be accompanied
by the filing fee of $10.00, provided the service desired to be rendered is
to extend beyond the first of September, 1931.

8. The;'e is no restriction provided by law as to the number of con-
tracts which a contract carrier may hold, the only restriction in this con-
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nection requiring such contract carrier to confine his operation so as not
to make him a common carrier.

9. Either the Commission, the Attorney General, or any district or
county attorney may apply for and obtain injunctive relief against any
carrier violating any of the provisions of this act, or any rule, rate, order
or regulation made by the Railroad Commission under the authority of
this act, and a suit for penalties is not a condition precedent to relief
by injunction.

10. The law specifically providing for the sale, assignment, transfer
or lease of a Class “A” certificate of necessity and convenience thereb:v
precludes any idea that a contract carrier or special commodity permit
could be sold, assigned, transferred or leased, and such contract carrier,
and special commodity permits may not, therefore, be sold, assigned, trans-
ferred or leased.

OFFICES OF THE ATTORNEY (ENERAL,
Avusrin, TExAs, June 25, 1931.

Railroad Commission of Texas, Austin, Texas.
Attention: Mr. Mark Marshall

GeENTLEMEN : This will acknowledge your letters of June 18th and
19th, respectively, reading as follows:

“The Commission has instructed me to present to you some questions
about which there might be two or more conclusions reached as to the
construction to be placed on requirements under this statute, and your
explanation of certain matters will be appreciated.

*1l, Can a man, for instance, living in Corpus Christi, secure a con-
tract carrier permit to haul in and around Corpus Christi, and in the
same permit be given permission to haul from Dallas and vicinity to the
ports; or shall he make application, setting out the roads he desires to
traverse and the towns from which he proposes to haul to Corpus Christi,
then, at a later date, make application for a permit to haul from certain
communities around Dallas to the ports?

“2. Shall a contract carrier be required to set out in his application
for a permit the names of the persons with whom he has contracts, and
shall he specify what commodities he proposes to haul under the contracts?

“38. If a corporation holds a common carrier certificate, can an indi-
vidual member of that corporation hold a contract carrier or special com-
modity permit; and can persons owning stock in the corporation form
anotheg corporation and obtain a contract carrier or special commodity
permit?

“4, Can the holder of a special commodity permit haul any of the
commodities specified under the statute under one permit, or shall he have
a permit for each commodity he desires to handle?

“5. We have at this time Class “A” commodity certificates in force
restricted to the hauling of cotton, can they, under the law, continue to
operate under these certificates until September 1st, the taxes being paid
up to that date an d insurance in full force and effect?

“6. Shall a Class “B” operator, under the old law, continue to operate
until September 1st, even though he does mot expect to file an applica-
tion as a common carrier or a special commodity carrier, or shall he dis-
continue his operation if he has not filed an application within thirty days
from the effective date of the law?

“7. The section requiring the licensing of drivers states that license
shall be issued to them for a period of one year, and on or before the
anniversary of the issuance of the license, they shall procure a renewal of
same. Can the Commission issue these for the fiscal year, or shall they
issue them for one year from any date applied for?

“g8. Is the Commission authorized under the statute to fix blanket re-
quirements on the amount of insurance policies covering cargo to all
operators, or shall they determine the amount of insurance to be carried
by auled?
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“9, Shall a special commodity carrier and a contract carrier pay the
ten dollars filing fee with their application? o

“10. Should there be, under the law, any restrictions as to the num-
ber of contracts that a contract carrier may hold, and can he, after ob-
iaining a contract carrier permit, make a contract for each separate (_lay
or each separate week or month, or may he make a contract following
the expiration of another at will? . . .

“11. TIs the Commission authorized to ask for an injunction against any
carrier without going through the Attorney General’s Department':’

“12, Would it be permissable, under the law, for a contract carrier, or
special commodity carrier to sell and transfer their permits?” )

“Section 6 of the recently enacted Motor Carrier Law provides in sub-
division (A) that no motor carrier now operating as a contract carrier
shall so operate until he shall have received a permit from the Commis-
sion.

“Does this mean a new applicant, or does it include those holding Class
“B” permits and who have paid fees thereon to September 1, 1931?

“Section 7 of the same act provides that present Class “B” permit
holders shall not be required to pay any additional vehicle fees for the
year ending September 1, 1931, incidental to the issuance of permits re-
quired in this act.

“Please advise us whether or not in your opinion this law contemvlates
that the Railroad Commission must issue, without application or hearing,
to all Class “B” permit holders who have paid all fees on their permits
up to September 1, 1931, permits to operate as contract carriers for that
period. Also advise if you so construe this law as to mean that these
operators, if they desire to operate as contract carriers, shall file appli-
cation for such permits within thirty days from the effective date of such
law and if such applications are to be construed as for operations after
September 1, 1931.”

We will take up each question in the order in which it has been
propounded in your letters, restating the question and letting our
answer immediately follow.

“]1. Can a man, for instance, living in Corpus Christi, secure a con-
tract carrier permit to haul in and around Corpus Christi, and in the same
permit be given permission to haul from Dallas and vicinity to the ports;
or shall he make application, setting out the roads he desires to traverse
and the towns from which he proposes to haul to Corpus Christi, then,
at a later date, make application for a permit to haul from certain com-
munities around Dallas to the ports?”’

You are advised that any persons, firm or corporation, in making
application for a permit to operate as a contract carrier under the
provisions of H. B. 335, is governed in his application by Sections
6-A, 6-B, and 6-C of the law, and among these provisions is found
Section 6 (B-2), which is as follows, to-wit :

“The application shall set forth the nature of the transportation in
which the applicant wishes to engage stating substantially the territory
to be covered by the operation and including the condition and character
of the roads over which the transportation is to be performed.”

From this section you will observe that the application should set
forth the nature of the transportation in which the applicant wishes
to engage, stating substantially the territory to be covered by the op-
eration, and from this provision and the other provisions relating to
contract carriers, it seems clear that any person may make application
to operate as a contract carrier in any particular territory, or in any
number of groups of particular territories, which he may desire, as,
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for instanee, in your question, he may in the same application apply
for a permit to operate a contract carrier service in and around Cor-
pus Christi, and in and around the city of Dallas, or from Dallas and
surrounding communities, to the Gulf ports.

Of course, in order to obtain such permit from the Commission, it
would be necessary for such applicant to prove with the same cer-
tainty the necessity for such service in one community as in another.

There is nothing whatsoever in the law which would restrict a con-
tract carrier in his operation to one particular portion of the State,
and if he wished to operate in more than one particular portion, then,
he would be able to do so, and there is nothing in the law which would
require him to make a separate application to cover each separate
portion of the state in which he wishes to operate.

Your question seems to imply that the designation of the territory
should be by towns which the applicant desites to serve, but your
attention is called to the fact that any designation which would sub-
stantially define the territory to be covered by the operation would
be sufficient, as, for instance, a designation by counties, or a designa-
tion of within a particular radius or a particular base. Of course,
however the territory may be defined, the applicant would be re-
quired to show the character of roads over which the transportation
is to be performed.

“2. Shall a contract carrier be required to set out in his application
for a permit the names of the persons with whom he has contracts, and
:halil; 31,? specify what commodities he proposes to haul under the con-
racts?

You are advised that the law does not require an applicant for a
contract carrier’s permit to set out the names of the versons with
whom he has contracts.

Section 6, with its several subd1v1s1ons specifies what the applica-
tion shall contam and the Commission may not require anything
further in the application than is specifically set out and required by
the provisions of this act. By prescribing exactly what the applica-
tion should contain, the law precluded the Commission from making
other requirements.

“3. If a corporation holds a common Carrier Certificate, can an indi-
vidual member of that corporation hold a contract carrier or special com-
modity permit; and can persons owning stock in the corporation from an-
cther corporation and obtain a contract carrier or special commeodity
permit?”

A Corporation is a separate, distinet legal entity from any member
of the corporation; in fact, corporations do not have members, it is
a legal entity, and the mere fact that some person holds stock in the
corporation does not make him s mempber of the corporation in the
sense in which you are using that term. Any individual could, there-
fore, whether he is a stockholder in a corporation owning and operat-
ing a common carrier certificate or not, hold a contract carrier or
special commodity permit.

In answer to the last portion of this question, you are advised that
persons are free to subseribe to the stock of any corporation, and that



214 REPORT OF ATTORNEY (GENERAL

they could, therefore, form any other ecorpcration and own, hold con-
trol and operate a contract carrier or special commodity permit.

“4, Can the bholder of a special commodity permit haul any of the com-
modities specified under the statute under one permit, or shall he have
a permit for each commodity he desires to handle?”

Special commodity permits are governed by Section 6-D, as follows:

“The Railroad Commission is hereby given authority to issue upon ap-
plication to those persons who desire to engage in the business of trans-
porting for hire over the highways of this State live stock, mohair, wool,
milk, live stock, feed stuffs, household goods, oil field equipment, timber
when in its natural state, farm machinery and grain special permits upon
such terms, conditions and restrictions as the Railroad Commission may
deem proper, and to make rules and regulations governing such operations
keeping in mind the protection of the highways and the safety of the
traveling public; provided that if this Act or any section, subsection,
sentence, clause of phrase thereof, is held unconstitutional and invalid
by reason of the inclusion of this Sub-section, the Legislature hereby de-
clares that it would have passed this Act and any such section, subsection,
sentence, clause cr phrase thereof without this subsection.”

By the special provisions of this portion of the statute. the Rail-
road Commission is given authority to make rules and regulations
governing the operation of special commodity permits, keeping in
mind the protection of the highways and the safety of the traveling
public. Whether or not the holder of a special commodity permit
could haul any of the commodities specified in Sec. 6-D would, there-
fore, depend entirely upon the application which was made to the
Commission, and the Commission’s order thereon.

For instance, an application might be to engage in business of
transporting for hire, etc., mohair, wool and mijlk, and if the Com-
mission saw fit to issue the special permit for the transportation of
all of these commodities, then the holder of the permit would be able
to carry those commodities but no others. You will see, therefore,
that what commodities the holder of a special commodity permit may
carry would depend upon what commodities he applied for permis-
sion to carry and what commodities the Commission determine in its
order he should carry, and under that rule he might carry any or all
of the commodities mentioned in the statute, or he may be limited to
such articles as is therein named and as may be determined by the
Commission.

“5. We have at this time Class “A” commodity certificates in force
restricted to the hauling of cotton, can they, under the law, continue to
operate under these certificates until September 1st, the taxes being paid
up to that date and insurance in full force and effect?”

You are advised that all outstanding temporary Class ‘“A’’ com-
modity ecerticates, outstanding upon the effective date of House Bill
No. 335, would, by force of law, become inoperative, null and void, and
that such certificates are no longer of any force or effect.

“6. Shall a Class “B” operator, under the old law, continue to operate
until September 1st, even though he does not expect to file an application
as a common carrier or a special commodity carrier, or shall he discon-
tinue his operation if he has not filed an application within thirty days
from the effective date of the law?”
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You are advised that under House Bill No. 335 all Class “B”’
permits will automatically expire by operation of law thirty days
from the effective date of this new law, unless within said time such
Class ‘“‘B’’ operators have filed their applications for permits as
contract or special commodity carriers.

“7. The section requiring the licensing of drivers states that licenses
shall be issued to them for a period of one year, and on or before the
anniversary of the issuance of the license, they shall procure a renewal
of same. Can the Commission issue these for the fiscal year, or shall
they issue them for one year from any date applied for?”

The section relating to the licensing of drivers is found in Section
4-B, a portion thereof reading as follows, to-wit:

sk % provided that every driver aforesaid shall acquire a driver’s
license within thirty (30) days after this Act takes effect and shall an-
nually thereafter on or before the anniversary of the date of the original
license acquire a renewal theredbf. Such license issued shall be for a term
of one year.”

You will note from this provision of the law that it uses the words
‘‘shall annually thereafter on or before the anniversary.’”” From
this part of the statute relating to the licensing of drivers, it seems to
be clearly evident that licenses are issued for the period of one year
and are to be renewed on or before the anniversary date of the
original license. The language used precludes any idea that these
licenses may be issued for a fiscal year.

You are advised that the fisecal year does not enter into considera-
tion in the issuance of drivers’ license, but that said license when is-
sued are for the period of one year execept when issued under the
provision of the law relating to temporary license, and that they are
to be renewed on or before one year from; the date of the original
license.

“8, Is the Commission authorized under the statute to fix blanket re-
quirements on the amount of insurance policies covering cargo to all oper-
ators, or shall they determine the amount of insurance to be carried by
the average value of the cargo to be hauled?”

That portion of the statutes relating to the fixing of the amount of
the cargo insurance to be carried by motor carriers is contained in
Section 13, a portion of the language of said section reading as fol-
lows:

“Provided, however, that the Commission shall not require insurance
covering loss of or damage to cargo in amount excessive for the class of
service to be rendered by any motor carrier.”

It seems from the language here used that the fixing by the Com-
mission of a blanket requirement on the amount of insurance policy
would not meet the requirements of the law. It seems clearly evident
that the plain intent of the law was that when these applications are
heard, and when the Commission has determined the class of service
to be rendered, that at that time they should also fix the amount of
insurance to be required of that particular earrier, fixing said amount
in such sum as not to be excessive for the character of service which
it is developed upon the hearing would be rendered.
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While from a practical standpoint it might be more convenient to
provide blanket amounts, yet a strict interpretation of the law will
require the fixing of amounts in each individual case, and after a
blanket amount is fixed, the Commission should not hesitate when the
requirements of any particular service may justify it to vary said
amount in order to comply with the provisions of the law.

Every motor carrier must earry cargo insurance.

“9. Shall a special commodity carrier and a contract carrier pay the
ten dollars filing fee with their application?”

Section 7 provides:

“For the purpose of defraying the expenses of administering this act
every motor carrier operating as a contract carrier shall, at the time of
the issuance of a permit to him and annually thereafter on or between
September 1st and September 15th of each calendar year pay a
special fee of Ten ($10.00) dollars for each motor vehicle operated
or to be operated by such motor carrier. If the permit herein referred
to is issued after the month of September of any year the fee paid
shall be prorated to the remaining portion of the year ending August 31st
following, but in no case less than one-fourth (%4) the annual fee. Pro-
vided that no person now authorized by law to operate as a Class “A” or
Class “B” motor carrier, and who has paid annual vehicle fees required
by law of the holders of certificates or permits for the year ending Sep-
tember 1, 1931, shall be required to pay any additional vehicle fees or
additional fees incident to the issuance of certificates or permits required
in this act, for the year ending September 1, 1931, in lieu of those now
required by law. Every application for a permit shall be accompanied by
a filing fee in the sum of Ten ($10.00) Dollars which fee shall be in addi-
tion to the other fees and taxes and shall be retained by the Commission
whether the permit be granted or not.”

Special attention is directed to that part of the above quoted section
which reads:

“Provided that no person now authorized by law to operate as a Class
“A” or Class “B” motor carrier, and who has paid annual vehicle fees
required by law of the holders of certificates of permits for the year end-
ing September 1, 1931, shall be required to pay any additional vehicle
fees or additional Fees incident to the issuamce of certificates or permits
required in this Act, for the year ending September 1, 1931, in lieu of those
now required by law.”

You will especially notice the limitation ‘‘for the year ending Sep-
tember 1, 1931,”’ and by referring to the original quoted section, the
general provision requiring every application to be accompanied by
a filing fee. The controlling feature here seems to be that if the ap-
plication contemplates a service beyond the first of September, 1931,
then the application must be accompanied by the filing fee of $10.00.
The exception was a protection to those holding permits from the
payment of additional fees only to September 1, 1931.

You are therefore advised that every application for a permit must
be accompanied by the required filing fee of $10.00.

“10. Should there be, under the law, any restrictions as to the number
of contracts that a contract carrier may hold, and can he, after obtaining
2 contract carrier permit, make a contract for each separate day, or each
separate week or month, or may he make a contract following the expira-
tion of another at will?”
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There can be no restriction on the number of contracts that a con-
tract carrier may hold. After obtaining a contract carrier permit, he
may make such contracts as he may wish.

The only limitation upon a contract earrier is that he must operate
in such a way as to remain a contract carrier and not place himself in
a position which would make him a common ecarrier, for once he
becomes a common carrier he would be required to have a Class ‘“A”’
certificate.

The term ‘‘common carrier’’ has been variously defined, and with-
out attempting a technical definition thereof, it is here now pointed
out that the distinguishing characteristic of a common carrier seems
1o be that a common carrier hold itself out as being ready, able and
willing to carry for all of the public generally.

“11. Is the Commission authorized to ask for an injunction against any
carrier without going through the Attorney General’s Department?”’

Section 16-C provides, among other things, that:

“Such injunctive relief may be granted upon the application of the Com-
mission, the Attorney General, or any district or county attorney.”

From this, it will be observed that the Commission may ask for an
injunction without going through the Attorney General’s Department,
such application being made through any district or county attorney,
or it may obtain such relief acting through the Attorney General,
and that the Attorney General or any distriet or county attorney
might also obtain such injunctive relief without a request therefor
or without acting under the direction of the Railroad Commission.

“12, Would it be permissable, under the law, for a contract carrier or
special commodity carrier to sell and transfer their permits?”

A portion of Section 5 reads:

“Any certificate held, owned or obtained by any motor carrier operat-
ing as a common carrier under the provisions of thxs Act may be sold,
assigned, leased, transferred or inherited; *

The general rules of statutory construction would here apply, and
this statute having especially provided that certificates may be sold,
assigned, leased, transferred or inherited, and making no such pro-
vision as to contract carrier permits, it must be held that contract
carrier permits or special commodity permits cannot be so sold, as-
signed, leased, transferred or inherited.

With reference to the first question in your letter of the 19th,
quoted hereinabove, the question’ pertains to Subdivision ‘“A’’ of
Section 6, and you are advised that this subdivision relates to a new
applicant ; that is, one not now holding a Class ‘‘B’’ permit, and such
new applicant is not permitted, under the terms of the law, to begin
operation until his application has been heard and determined by the
Commission.

The second question contained in your letter of the 19th is as
follows :

“Please advise us whether or not 1n your opinion this law contemplates
that the Railroad Commission must issue, without application or hearing,
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to all Class “B” permit holders who have paid all fees on their permits
up to September 1, 1931, permits to operate as contract carriers for that
period.”

In answer to this question you are advised that no contract carrier
permit can be issued without application and hearing.

This law does provide that those holding Class ‘“A’’ certificates of
convenience and necessity shall be issued new certificates without
application or hearing, but it specifically provides in Section 6-C
that all applications for contract carrier certificates shall be heard
and determined by the Commission before permit is issued.

The last question of your letter of the 19th follows:

“Also advise if you so construe this law as to mean that these operators,
if they desire to operate as contract carriers, shall file application for
such permits within thirty days from the effective date of such law and if
iuc}b3ap,?lications are to be construed as for operations after September

, 1931.

This question seems to relate, aceording to your letter, to Section
7, but it also seems that the proper answer thereto is found in Sec-
tion 6-C, which provides as follows: N

“* * *x provided, however, any person now lawfully operating on a
Class “B” operator in this State who may desire to continue in the business
of a motor carrier shall file an application for a permit or certificate under
the terms of this Act within thirty (30) days after the effective date
hereof and it shall be the duty of the Commission to determine such ap-
plications forthwith, and such applicants may, subject to the provisions of
this Act and to the orders, rules, rates and regulations of the Commission
continue to operate as motor carriers pending the determination by the
Commission to such application.”

You will see, therefore, that those who are now operating a Class
“B”’ service under the old law, upon the filing of an application
under the provisions of Section 6 of the new law, would be entitled to
have their application heard and determined forthwith, but that
this application would entitle them to continue to operate as motor
carriers pending the determination, or, in other words, until such
time as the Commission had heard the application and had either
granted or denied the application. Upon the denial of any such ap-
plication, of course, such operator must cease operation immediately
or else his operation would constitute a violation of the law.

Very truly vours,

T. S. CHRISTOPHER,
Assistant Attorney General.

Op. No. 2866.

STATUTES—CONSTRUCTION—HOUSE Binn 336—VESTED RIGHTS—
LicENSEES.

1. The licensing of a motor vehicle under existing laws, confers no
vested right in the operator of a motor vehicle in the use of the highways
of the State.

2. The use of the highways for the transportation of property is an
extra-ordinary use, subject to the proper police regulation of the State at
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will, and the license of an operator in the use of such highways may be
cancelled, revoked or even prohibited at will. .

3. The provisions of House Bill 336 as to length, width and height,
and all of the other provisions thereof except as to the weight of the load,
are effective from and after the effective date of the bill, to-wit: August 22,
1931,

OFFICES OF THE ATTORNEY (GENERAL,
Avustin, TExXAs, August 10, 1931.

Mr. Jesse E. Martin, District Attorney, Fort Worth, Texas.

Dear Sir: This will acknowledge yours of the 21st, relating to
House Bill No. 336, in which you propose the following questions for
consideration of this department:

1. “The Legislature having knowledge at the time of the passage of
said Act that all motor vehicles operating on the highways and compre-
hended within the terms thereof, whether oversize or carrying overweight
loads within the meaning of said Act, were licensed to so operate during
the year 1931, did it intend to exclude from the operation of said Aect to
January 1, 1932, not only such vehicles with respect to weight of load
carried, but such as are oversize or overlength as well? Should not the
same reservation as applied to weight of load to be carried by such equip-
ment be read into said Aect and applied to overlength and oversize equip-
ment so as to limit the application thereof as to such equipment to Jan-
uary 1, 1932, in order to give the owners thereof time to dispose of such
equipment?”’

2, “Did the Legislature intend, by the passage of said Act, to make
one amenable thereto and subject to prosecution; by operating on the high-
ways after said law becomes effective, motor vehicles or combinations there-
of, when the size and length thereof exceed the size and length preseribed
by said Act, without limitation as to the weight or load that may be carried
until January 1, 1932?”

3. “By procuring the license required by the existing law for operation
of overszize and overlength motor vehicles on the highways for the year
1981, did the holders of such license acquire a vested right to operate such
vhicles during the term mentioned regardless of the Act in question?”

The registration laws are found in Article 6675a, Revised Civil
Statutes of 1925, which is an act of the Forty-first Legislature, Second
Called Session, page 172, Chapter 88, and by virtue of the provisions
of Chapter 42, page 72, General Laws of the Second Called Session
of the Forty-first Legislature, the loads of vehicles are placed within
certain preseribed limits.

The load limit is a police regulation of the State and it seems that
a correct solution of these questions depends upon the power of the
Legislature over the highways and its authority to make such regula-
tions as may be necessary for the safety of the highways, together
with their preservation; in other words. the proper exercise of their
police authority over the highways.

The control of the highways is primarily a State duty, to be taken in
immediate charge at will through its own agents. Athens vs. Kansas,
191 U. 8. 207; Barney vs. Keokuk, 94 U. S. 324. This language of
the Court and these cases are cited in the case of State vs. Cumming,
172 8. W. 290 (Supreme Court of Tennessee). It would seem, there-
fore, that any proper police regulation might be exercised by the
Legislature at will.

In the case of Packard vs. Banton, 264 U. S. 140, the Supreme
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Court of the United States has said that the streets and highways be-
long to the public and are primarily for the use of the public in its
ordinary use.

This brings us to the thought that a regulation such as the one in-
volved may properly bring before us for consideration the use of the
streets or highways themselves. Of course, this law does not have
application to the streets of incorporated cities or towns. It is said
in the Packard case, supra, that where the purpose of the use of a
highway is that of gain, that the purpose is a special and extraordi-
nary use, and generally, at least, may be prohibited or conditioned as
the Legislature deems proper. From this language of the Court, it
seems clear that the operators of commercial motor vehieles and, in
our opinion, the operators of all trucks who are moving property over
the highways of this State for the purpose of gain, are exercising an
extraordinary or special use of the highways, which may be prohibited
or conditioned as the Legislature may see fit and proper and at any
time.

The highways belong to the State and their use in other ways than

the ordinary and common mode and miethod of use is a license which
may be regulated, controlled or even prohibited under a proper exer-
cise of the police power of the State.
" The State has the right to legislate in the interest of the publie
health, public safety and public morals. There can be no question of
the right of the Legislature in the exercise of the police power to
regulate the driving of automobiles and motoreycles on the public
highways of the State. City of Newport vs. Merkel Bros. Co., 161 S.
W. 549.

The case of Buck vs. Kuykendall, an opinion by Justice Brandies
of the Supreme Court of the United States, 267 U. 8. 307, bears to
some extent, we think, upon the proposition under consideration, and
in the course of that opinion we find the following language :

“A citizen may have, under the Fourteenth Amendment, the right to
travel and transport his property upon them by auto vehicle, but he has
no right to make the highways his place of business by using them as a
common carrier for hire. Such use is a privilege which may be granted
or withheld by the State in its discretion without violating either the due
process clause or the equal protection clause.”

Citing Packard vs. Banton, supra, the use and operation of trucks
upon the highways of this State, whether they be for hire or in the
ordinary methods, the transportation of property is an extraordinary
use. It is not the accustomed and accepted mode or use of the high-
ways. There is no direct authority upon this point as relates to others
than those who use the highways for compensation or hire, but some-
where between the right of the ordinary citizen to use the highways
as a means of travel stands all those operators who are using trucks
to transport property and the operator of a common carrier for hire,
and we have become convinced, as we have already said herein, that
these operators stand in the same relation to the use of the highways
as a common carrier for hire. In other words, that their use of the
highways is a special privilege and an extraordinary use.

If these premises be correct, then the use of the highways for the
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operation of trucks under the regulation imposed by House Bill 336
does not and cannot carry with it any vested right in the use of the
highways. Rather than the operators of these trucks having any
vested right in the use of the highways for the purposes for which
they are using them, they are merely licensees using the property
of the State at its will and sufferance subject to a prohibition against
such use at any time and this clearly distinguishes the case which
you have cited relating to a vested right, to-wit: the case of Invader
0il & Refining Company of Texas vs. City of Fort Worth, 229 8. W.
616, the distinction being a vested right to the use of property as
sgainst its use as a mere licensee.

In considering this question, it is interesting at least to note the
case of Morris vs. Duby, 274 U. S. 135, an opinion by Chief Justice
Taft. This case arose in the State of Oregon and came about due to
the fact that the Highway Commission of the State of Oregon, under
the authority conferred upon it by statute, reduced the gross weight
of a load from 22,000 pounds down to 16,500 pounds. The case was
carried to the Supreme Court of Oregon and thenee to the United
States Supreme Court. The case did not directly raise the question
which we have before us for consideration, but the Court held that
such a regulation was a proper police regulation and, therefore, a
valid one. It seems clear, therefore, from this indication, that the
regulations imposed, at least as to the weight, in House Bill 336 are a
proper police regulation.

As we say, no question of a vested right entered into the considera-
tion of this case, but it is not very highly probable that had there
been any credence given to such a theory or to any other theory than
that the use of the highways in the manner in which they are used
by trucks was that of a mere licensee, that the question of a vested
right would have been raised? It seems clear that such use of the
highways carries with it no vested right whatsoever and that primarily
such use is that of a licensee only.

With this discussion of these features of the question in mind, we
come directly to answer the propositions submitted, and, we think
that the terms and provisions of this statute relating to oversize, over-
length, height, ete., of vehicles is operative immediately upon the
taking effect of the law, to-wit, on August 22. We do not believe that
the same reservation applies to this particular case as applied to the
weight of a load. That is clearly the intention of the Legislature, ap-
parently supported by authority and a regulation which properly may
be made,.

Your second question has, therefore, been answered in answering
the first, and the answer is, that the Legislature did intend, by the
passage of this act, to make one amenable to the provisions of the act
and subject to prosecution for the violation thereof in all respects
except as to the load limit, which does not become effective until
January 1, 1932.

In answer to your 'thirq question, as to whether or not operators
secured by a vested right in the highways Ly licensing their oversize
and overlength vehicles under existing laws, you are advised that it
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is our opinion that such persons operating such equipment obtained
no such vested right; that such operators are operating as licensees
over the highways of the State, which licenses may be revoked, can-
celled or prohibited at the will of the Legislature.
Very truly yours,
T. S. CHRISTOPHER,
Assistant Attorney General.
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OPINIONS RELATING TO PUBLIC LANDS

Op. No. 2834.

‘WHAT ARE SURVEYED LANDS WITHIN THE MEANING OF THE PERMIT
StaTurE? WHat Is AN INTERVENING RigHT?

My LaNDS FORFEITED AND ON WHICH A SUBSEQUENT OIL AND GaAs
Permir Is GRANTED Br Sorp To o4 THIRD PERSON

1. Surveyed lands within the meaning of the oil and gas permit law
include all surveys for which there are approved field notes on file in the
land office, and eighty (80) acre tracts and the multiples thereof out of
such surveys. .

2. An oil and gas permit regularly issued to an applicant who has fully
complied with all statutory requirements constitutes an intervening right
within the meaning of Article 5326, Revised Civil Statutes, authorizing
reinstatement of forfeited sale of lands, provided “no rights of third
persons may have intervened.”

3. When an intervening oil and gas permit prevents the reinstatement
of a forfeited sale, the land may be sold to an applicant to purchase but
the purchaser will get no interest in the oil and gas unless and until the
permit is forfeited.

OFFICES OF THE ATTORNEY (GENERAL,
Avustin, Texas, February 18,6 1931.

Hon. J. H. Walker, Lanid Commisstoner, Austin, Texas.

Dear Sir: We have your letter of February 11th, which reads as
follows::

“On the second of September 1921, Paul W. Curtis purchased the W. 1
of S. W. %4 of Section 14 Block A48 Public School Land in Andrews Coun-
ty under mineral classification. The land was forfeited for non-payment of
interest September 22, 1925,

“On March 28, 1929 Permit No. 14308 to prospect the area for oil and
gas was issued to Theo W, Carter who has combined it with another permit
giving the two an average date of August 31, 1929, the combination hav-
ing been filed in this office August 25, 1930, and second year rental was
paid March 7, 1930.

“On August 28, 1930, Paul W. Curtis paid the accrued interest on his
purchase of the land and demanded a reinstatement.

“The land having been advertised to go on the market September 1,
1930, E. M. Rogers of Arlington, Texas, filed his application in this office
to purchase the land at $116.00 an acre, and filed the required first pay-
ment and executed his obligation for the deferred payment.

“It is contended in behalf of Mr. Curtis that the area is not surveyed
land in the meaning of the statute providing for the issuance of permits
(Kuykendall vs. Spiller 209 SWR 522) and if the permit was legally issued
the land should be reinstated because of the mineral classification and re-
quirement of no rights by Mr. Curtis to the minerals. In other words,
the permit is not an obstacle. This matter was submitted to the Attorney
General’s office August 28, 1930, but in some way it has been side-tracked.
My understanding is that Black and Graves and perhaps others filed briefs
with the Attorney General.

“Will you kindly advise me whether the department should reinstate the
sale on Mr. Curtis’ application, or set aside his application and award the
land to Mr. Rogers, or if neither of these is the proper step, advise me
what to do?”
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Article 5348, Revised Civil Statutes of 1925, provide, among other
things, as follows:

«“. Surveyed lands within the meaning of this law shall include all

tracts for which there are approved field notes on file in the Land Office:
and eighty acre tracts and multiples thereof of such surveys.

“Unsurveyed areas within the meaning of this law shall lnclude all
areas for which there are no approved field notes on file in the General
Land Office.

“All applications for surveyed land shall be filed with the clerk of the
county in which the tract or a portion thereof is situated, or with the
clerk of the county to which such county may be attached for judicial
purposes and shall be filed in the Land Office within thirty days after it
was filed with the county clerk.

“ ... Whole tracts of surveyed lands may be applied for as a whole or in
;ighty acre tracts or multiples thereof without furnishing field notes there-
or. . .

The statute seems clear as to what is considered to be surveyed
land. In the case of Kuykendall vs. Spiller, 299 S. W. 522, the com-
mission of appeals held that the tract of one hundred sixty (160)
acres claimed: by Spiller as surveyed lands was not in fact surveyed
lands within the meaning of this statute, however, in that case the
facts disclose that the entire survey had an excess of approximately
one hundrd sixty (160) acres, and Spiller’s intention was to get an
oil and gas permit on the excess acreage, which did nof, under the-
facts, constitute a regular subdivision of the section, as sections of
six hundred forty (640( acres each are usunally divided into tracts of
eighty (80) acres and multiples thereof. As we understand your
letter, the tract about which you inquire is an eighty (80) acre sub-
division of the regular surveyed section of land. If such is a faet,
then the eighty (80) acr tract is surveyed land within the meaning
of the statute.

An oil and gas permit to become an intervening right such as will
prevent the reinstatement of a forfeited purchase must have been
issued to an applicant who has fully complied with all statutory regu-
Jations and must ‘be a valid permit maintainable in law at the time
the original purchaser makes his application to have his forfeited’
purchase reinstated. Article 5326, Revised Civil Statutes of 1925, is
the same as the act of 1897, chapter 129, page 185. Sinece a timp soon
after this act was originally passed, the Supreme Court has declared
that the provision for reinstatement of forfeited sale should be in-
terpreted with the utmost liberality in favor of the former owner
seeking reinstatement of his purchase. In so construing the statute-
the court declared that in order for an intervening right to defeat
reinstatement it must be a vested right enforceable in a court proceed-
ing. Anderson vs. Neighbors, 59 S. W. 534. Mound Oil Company vs.
Terrell, 92 8. W. 451. Gulf Production Company vs. State (Civil
appeals but writ of error denied), 231 S. W. 124. Cruzan vs. Walker,.
26 S. W. (2d) 908. In the case of Huggins vs Robinson, 10 S. W.
(2d) 710, the commission of appeals held that an oil and gas permit
was an mtervenmg right preventing the reinstatement of forfeited
purchase. In that case, however, the original purchase was without
mineral reservation so that is is not exactly in point in this case.
However, since it would be impossible to put the original purchaser-
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in the same position he was in under his purchase without a forfei-
ture of the oil and gas permit the oil and gas permit is evidently an
intervening right within the meaning of the statute. It appears to us,
however, that it would be well to serutinize very carefully the rights
of the permit holder to be sure that he has a permit that he could
enforece in eourt, for unless his permit is maintainanble in court the
original purchaser is entitled to have his purchase reinstated. '

It naturally follows from what we have said above that if the 0‘11
and gas permit held by Theo. W. Carter is a valid permit so that it
prevents the reinstatement of the forfeited sale, then the land be-
comes subject to sale to a third party, and E. M. Rogers, if he has
complied with the statutory requirements, would be entitled to an
award on his application dated September 1, 1930. We call your
attention to the fact, however, that under Article 5373, Revised Civil
Statutes of 1925, Rogers would not acquire any rights to any of the
oil and gas in the land unless and until the permit held by Carter
has forfeited.

Very truly yours,
Gro T. WILSON,
Assistant Attorney General.

Op. No. 2849

Lanp—County Lianps—CommissioNERs’ CoUurT—LrasE BY—OIL AND
Gas LEasE oF CouNTY FARM—PRroOCEDURE IN MARING O AND (Gas
LEease oNn CounTy LaAND

1. The county commissioners’ court in Texas is a creature of the State
Constitution and has only such authority as is expressly or impliedly con-
ferred by the Constitution and the laws enacted in pursuance thereto.

2. Commissioners’ court is authorized to lease county farm for oil and
gas purposes.

Commissioners’ court is authorized by Article 1577 of 1925 Revised
Civil Statutes to sell any real estate belonging to the county, an oil and
gas lease in Texas is a sale of oil and gas in place, and the power to sell
the entire county farm carries with it the power to sell the minerals
thereunder separately from the surface

4. Sales of real estate belonging to a county must be at public auction
by a commissioner appointed by the commissioners’ court.

5. The auction sale must be preceded by due notice to the public there-
of, and this department recommends that said notice be given by advertise-
melsnt in the same mode as that prescribed by Article 3808 for judicial
sales,

6. The commissioners’ court has power to confirm or reject any sale
made by a special commissioner, and its action thereon should be evidenced
by an order entered in the minutes of the court.

OFFICES OF THE ATTORNEY (JENERAL,
AvusriN, Texas, April 29, 1931.

Hon. W. C .Dowdy, County Attorney, Collin County, McKinney,
Texas.
Dear Sir: The Attorney General is in receipt of your inquiry of
April 22nd, reading as follows:

“Collin County owns in fee simple about 640 acres of land constituting
its county farm.
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“Please advise me whether the commissioners’ court of Collin County,
Texas, is vested with power to lease said county farm for oil and gas pur-
poses. If so what would be the correct procedure in leasing the said
county farm. .

“My opinion is that the commissioners’ court has no such authority.

“] cite as authorities on this opinion the following:

“Biennial Report of Attorney General: 1918-1920 page 131 and page 687.
1924-1926, page 183. 1926-1928, page 410.”

(1) The counily commisioners’ courts in this state are created
by the Constitution of 1876, (Article V, Sections 1 and 18) Their
powers are limited and controlled by the Constitution and the laws
passed by the Legislature pursuant thereto. They have only such
powers as are affirmatively or impliedly granted them by the Constitu-
tion and Legislature. Bland vs. Orr, 90 Texas 492; Von Rosenberg
vs. Lovett, 173 S. W. 508 (Writ of error refused).

While it is well settled that counties have only such powers as
are affirmatively and by necessary implication granted them by
law, yet, once authority is vested in them, a reasonable construetion
of that authority will be given to effect its purpose. Commissioners’
court of Madison County vs. Wallace, 118 Texas 279, 15 S. W. (2d)
535.

It is also well settled in this state that counties as bodies politie
and corporate and as political subdivisions of the state may take
title to and enjoy real estate without limitation as to the purpose
for which it shall be used, so long as such use is not; detrimental
to the public welfare. Sealf vs. Collin County, 80 Texas 514, 16 S. W.
314, Milam County vs. Bateman, 54 Texas 153; Bell County vs.
Alexander, 22 Texas 350, 73 Am. Decision 268. Counties, both by
the Constitution and by statute, are amply authorized to establish
and maintain county poor houses and poor farms. Constitution,
Article 1I Section 2, Article 16 Section 8; Rewviised Civil Statutes,
Articles 718 and 2351. )

(2, 3) Article 1577 of the 1925 Revised Civil Statutes of Texas
is as follows:

“The commissioners’ court may by an order to be entered on its min-
utes, appoint a commissioner to sell and dispose of any real estate of the
county at public auction. The deed of such commissioner, made in con-
formity to such order for and in behalf of the county duly acknowledged
and proven and recorded shall be sufficient to convey to the purchasers
all the right, title and interest and estate which the county may have in
and to the premises to be conveyed. Nothing contained in this article
shall authorize any commissioners’ court to dispose of any lands given,
donated or granted to such county for the purpose of education in any
other manner than shall be directed by law.”

This article, with slight changes, is as old as the state itself; it is
Section 9 of an act pertaining to counties and their powers, enacted
by the First Legislature of the State of Texas, passed May 11th,
1846. (2 Gammels’ Laws of Texas 1628).

It will be noted that the power of sale granted by this article is
very broad, the county, in the mode preseribed, may dispose of
any real estate owned by the county. ‘“Any’’ means ‘‘one or some,
however great or small in number or quantity.”” (Websters’ Inter-
national Dictionary). No limitation is placed upon the power of
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sale to be exercised by the commissioners court, in so far as quan-
tity is concerned. Your county commissioners’ court may, in the
exercise of its diseretion, sell the entire farm of 640 acres, or it
may if it deems to the best interest of the county, sell 80 acres, 320
acres, or any other part thereof. The power to sell the whole carries
with it the power to sell a part of said farm. We have found no de-
cision of this department, or of any court of this state, which di-
rectly passes upon the question raised by you. Neither do we regard
as determinative of this question the four former opinions of this
department cited in your communication. Opinion No. 2114, page
131, Reports 1918-1920, is a case of lease of a portion of the court
house square for five years for the erection of an oil station and
cold drink stand. That was an ordinary lease as that term was
understood as common law, and the opinion correctly states that
it would be inconsistent with the public purposes with which a
court, house square is impressed to permit filling stations and cold
drink stands to be erected thereon, Such businesses are inconsistent
with public use of such squares, and the same would be true of any
other private business attempted to be established thereon.

Opinion No. 1990, page 687, Reports 1918-1920, and Opinion No.
2649, page 183, Reports 1924-1926 both hold that the commissioners’
courts have no power to lease public highways for oil and gas
purposes. Those opinions are correct on several grounds, but are
inapplicable to the fact situation now presented. The obstruetion of
a public highway is a violation of the Penal Code, to title to publie
highways is in the state, though taken in the name of the county,
such use would be dangerous to the traveling public and destructive
of free intercourse by the most common vehiele of travel now used
in America, and public highways belong to the public and any
structure which encroaches thereon is a nuisance per se, all of
which was beld in Boone vs. Clark, 214 S. W. 607, (writ of error
refused). The very nature of a highway, built as it is for free trade
and intercourse, renders wholly incompatible the use of the same
for oil drilling purposes. This department, by Opinion No. 2680,
page 410, Reports 1926-1928, held that a county commissioners’
court had no power to lease a county hospital for a period of five
years to a private organization. That was a correct ruling, and
though the opinion fails to so state, what was really involved was
an attempted delegation of one of the counties’ governmental
funections. It is axiomatic that it cannot contract away its sovereign
powers and duties; the same ruling would apply in case the county
attempted to contract with one to take over, for a stated stipula-
tion, its duties and rights with regard to its other wards, such as
prisoners and the poor. There is an important distinction in the
power to sell a parcel of real estate upon which the poor farm hap-
pens to be situated at the time, and the power to contract by lease
for five years with a private organization, to take over the entire
functions of caring for the poor, including the upkeep, management,
admission and discharge from such institution. The latter action
would be an attempted delegation of a governmental funection, the
former would be but an incident in its efficient exercise.
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Article 1577 authorizes the sale of any real estate. As above stated,
this includes the power to sell an entire tract, or any part thereof.
An oil and gas lease in Texas is not a ‘‘lease’’ as that term is used
in common law conveyance. It has been established by repeated de-
cisions of the Supreme Court of this State that the Lessee in an oil
and gas lease acquires title to the oil and gas in place, a defeasible
title in fee to the oil and gas in the ground. Texas Company vs.
Daugherty, 107 Texas 226 ; Stephens County vs. Mid-Kansas Oil and
Gas Company, 113 Texas 160; Humphreys-Mexia Co., vs. Gammon,
113 Texas 255; W. T. Waggoner Estate vs. Sigler Oil Co., 118 Texas
509. In the latter case Justice Greenwood, in delivering the opinion
of the court, said, (p. 517)

“such a writing as that here called o lease operated to invest the party
called lessee and his assigns with title to oil and gas in place.”

It is significant that our Supreme Court does not itself call the oil and
gas lease a ‘‘lease,”’ but in the opening paragraph of the opinion just
quoted from designates the writing called a ‘‘lease,’’ ‘‘a econveyance
of oil and gas.”” (118 Tex., 515). When your commissioners’ court
authorizes the execution of an oil and gas ‘‘lease’’ on your county
farm, it is not authorizing the execution of a ‘‘lease’’ in the legal
sense, but is authorizing the execution of what Justice Greenwood
terms a ‘‘conveyance of oil and gas.”” Your commissioners’ court has
undisputed authority to sell your county farm, and this department
holds that it has authority to sell the oil and gas thereunder separately
from the surface, and the conveyance may be in the usual form of
such conveyances, even though it be commonly termed an ‘‘oil and
gas lease.”” The Supreme Court of this state has expressly held that
the commissioners’ court may lease county school lands for oil and
gas purposes (Ehlinger, County Judge vs. Clark, 117 Texas 547),
and though said court has statutory authority to either sell or lease
county school lands, it is significant that the Supreme Court treated
the oil and gas lease as a conveyance or sale of the minerals (117
Texas 547, at 557), and upheld that transaction upon that basis. See
also Opinion No. 2813, page 194, Attorney General Reports 1928-1930.
The case of Ehlinger vs. Clark is also authority for the statement
that the oil and gas lease may be made for cash, or part cash and part
eredit, and with reservation of a one-eighth (or other part) of the oil
and gas as royalty.

(4) Having answered your first inquiry concerning the authority
of the commissioners’ court to make such oil and gas lease, we now
take up the question of the correct procedure to be followed in mak-
Ing such conveyance. All the statutory authority and direction is
contained in the above quoted article (1577), this not being a case of
disposition of school land. You will note that the statute provides
that the commissioners’ court may appoint a commissioner to sell and
dispose of real estate at public auction. The word “may’’ is usually
interpreted to be permissive only, and not mandatory, and if this
were a case of first instance we would be inclined to hold that the
procedure outlined is permissive only and not mandatory. This, how-
ever, has been construed to be mandatory, the courts of this state
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having held that a sale held in any manner other than that set out
in the statute was void. A commissioner to hold the sale must be
apjointed by the court, by an order entered on its minutes (Spencer
vs. Levy, 173 S. W. 550, writ of error refused), and the sale must be
at public auction. Hardin County vs. Nona Mills Co., 112 S. W. 822;
Ferguson vs. Halsell, 47 Texas 421. A sale not made at public auction
is void and passes no title. Ferguson vs. Halsell, 47 Texas 421;
Llano County vs. Knowles, 29 S. W. 549. The county judge may be
appointed as commissioner to hold the sale. Spencer vs. Levy, 173
S. W. 550; Falls County vs. Bozeman, 249, S. W. 890 (a case in-
volving sale of the poor farm).

(5) The statute provides that the sale shall be at ‘‘public auec-
tion.”” Though the statute is silent on the question of notice or ad-
vertisement, we hold, in accordance with a previous opinion of this
department, that a sale must be duly advertised in order to comply
with the requirement of ‘‘public auction.”” The former opinion was
rendered October 19th, 1915, and appears at page 754, Reports 1914-
1916. We quote the following well considered paragraph taken from
said opinion:

“It therefore appears it would be necessary, in making the sale of the
land belonging to the county, that the commissioners” court appoint a
commissioner, and that such sale be at public auction. Although the
statute authorizing the sale of real estate belonging to the county and
prescribing the procedure to be followed, does not specifically require that
such auction and sale be advertised, yet we are of the opinion that such
sale partakes so much of the nature of a judicial one as to require the
advertisement made essential by law to the validity of sales of the latter
character.

“In the case of voluntary auction sales of private property, there is no
legal necessity for advertisement, and it is optional with the owner whether
an advertisement precede the sale. (2 Ruling Gas Laws, 1122). However,
the sale of real estate belonging to a county while a voluntary one on the
part of the court, is not a sale of private property. The fact that the
Legislature in conferring this power upon the commissioners’ court, de-
clared that such sales should be at public auction, discloses the purpose of
that body to secure all possible publicity of the sale and to prevent any
manipulation of price or favoritism as to purchaser, such as would be
possible in a private sale, or at a sale at auction, the time and place
of which the public had no notice.”

This department recommends that the commissioner appointed
give notice of the sale by advertisement in the same mode as pre-
seribed for judicial sales by Artiele 3808, 1925 Revised Civil Statutes
of Texas.

(6) The appointment of a commissioner to hold the sale does not
mean that all the powers of the commissioners’ court with reference
to sales of real estate are thereby delegated to the special commis-
sioner. The court still retains general control, including the power
to confirm or reject any sale made by the commissioner at auection.
Its action should be evidenced by an order entered in the minutes of
the court. The action of the court in this respeet is analogous to the
control which a probate court retains over administrator’s sales.
There is a discretion regarding sale of county lands vested in the
commissioners’ ecourt by the Constitution and Laws of the State, no
part of which can be delegated. Logan vs. Stephens County, 98
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Texas 283. For this reason the purchasers should be put on notice,
by a statement to that effect in the notice of sale, that all bids are
subject to approval by the commissioners’ court.

In our opinion an oil and gas lease to the county farm of Collin
County, fairly made- and in conformity with the recommendations
herein contained, would vest title to the oil and gas in place in the
lessee.

Yours very truly,
R. W. YARBOROUGH,
Assistant Attorney General.

Op. No. 2904.

PuBLic Lanps—OiL AND GAS—FORFEITURE AND REPURCHASE ACTS OF
1925 anD 1926—EXTENT OF MINERAL RESERVATION IN
LanDps SoLp THEREUNDER.

1. The Forfeiture and Repurchase Acts of 1925 and 1926 held consti-
tutional. Chapter 94, General Laws, Regular Session, 39th Legislature,
1925, as amended Chapter 25, General Laws, First Called Session, 89th

Legislature, 1926.

2. All valid leases outstanding at date of forfeiture and repurchase are
unaffected by the forfeiture and repurchase.

3. On forfeiture and repurchase under the Act of 1925, and its 1926
amendment, the State retains an undivided onesixteenth of the oil and
gas and all of all other minerals, on lands originally sold with a mineral
reservation. -

4. The forfeited and repurchased land owner is authorized to execute
oil and gas leases on behalf of the State on lands forfeited and repurchased
under the Acts of 1925 and 1926, the State’s share of the income in such
cases being an undivided one-sixteenth of the oil and gas produced, as a

free royalty.
5. Under such leases the State is entitled to one-half of all bonus and
rental payments, the rental to be not less than 10% per acre per annum.

OFFICES OF THE ATTORNEY (GENERAL,
Avstin, TExas, December 2, 1932.

Honorable Moore Lynn, State Auditor and Efficiency Expert, Capitol
Building, Austin, Tezas.

DEar Smr: After receipt of your request of April 19, 1932 for an
opinion defining the rights of the State in the minerals in certain
lands sold under the Forfeiture and Repurchase Acts of 1925 and
1926, representatives of the Texas Land Owners Association requested
that leave be granted them to file briefs on the law questions in-
volved. Pursuant to such leave, a brief was filed with this department
on July 22, 1932, by the Hon. E. F. Smith and a separate brief pre-
pared by the Hon. C. L. Black was filed on August 26, 1932, supple-
mented by an additional list of authorities under date of September
4, 1932.

In view of the importance of the matter and the amount of land
involved, your request will be set out in full. It is as follows:

“There is some doubt in my mind with reference to the application of the
Act of March 19, 1925, Chapter 94, Page 267, and amended by the Act of
October 27, 1926.
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“Section 3, of the Act of March 19, 1925, reads as follows:

“<Section 3. If the owner at the date of forfeiture shall not exercise
his right to repurchase, the Commissioner shall again place the land on
the market for sale as is now or may hereafter be provided for the sale of
public free school lands. All repurchase under this Act shall be subject
to the obligation of interest payments and forfeiture for non-payment of
interest that is now provided by law for other purchasers of public free
school lands. One-sixteenth of the oil and gas, and all other minerals, in the
land included herein, whether known or unknown, are expressly reserved
to the public free school fund, in the event the former sale was with min-
eral reservation.’

“This act was amended by Act of October 27, 1926, First Called Session,
39th Legislature, Chapter 25, Page 43, Section 3 of this Act reiterates the
fact that one-sixteenth of the oil and gas and all other minerals is reserved
to the public free school fund.

“Section 2, of the Act of July 31, 1919, Second Called Session, 36th
Legislature, Chapter 81, Page 249 relinquishes fifteen-sixteenths of the
value of the oil and gas or other minerals to the owner of the soil in cases
where leases are made. If I understand this Act, when a lease is forfeited,
all of the minerals revert back to the public free school fund. The same
section of this Act provides that the State shall receive not less than 10c
per acre per year, plus royalty on all leases made by the owner of the soil
in all cases where the minerals were reserved to the public free school fund

“The questions which I would like for you to answer are as follows:

“(1) Does the Act of March 19, 1925, as amended by the Act of October
27, 1926, herein mentioned conflict with Section 2 of the Act of July 31,
1919, in so far as the payments of bonus and rentals are concerned, as
has been interpreted by the Supreme Court of Texas in the case of Greene
vs. Robison and the Empire-Tippett case? This Act makes no mention of
rental,

“(2) Under the Act of March 19, 1925, as amended by the Act of Oc-
tober 27, 1926, is the State entitled to collect either rental or bonus on
lands which were forfeited and repurchased under these Acts where the
land was originally sold with a mineral reservation?

“(3) Does the Act of March 19, 1925, as amended by the Act of Oec-
tober 27, 1926, actually relinquish or sell to the owner of the soil fifteen-
sixteenths of the minerals in fee, reserving only a one-sixteenth free roy-
alty to the public free school fund?

“In practically all cases lessees have been paying the State at least 10c
per acre per year as lease rental regardless of whether or not the land
was purchased under the Act of March 19, 1925, as amended by the Act
of October 27, 1926, or under the Act of July 31, 1919, and the question
at issue is, will the State be required to refund the payments made under
these latter Acts, and, if not, will it be entitled to collect one-half of the
11)8?35 and one-half of the lease rental, as provided in the Act of July 381,

The questions asked by you all relate to land originally sold by
the State under a mineral classification and reservation and later
forfeited and repurchased by the forfeited land owners under the
provisions of the Forfeiture and Repurchase Act of 1925 as amended
in 1926. Briefly, these Acts provide that in cases where public free
school lands were or might be forfeited for nonpayment of interest
which accrued prior to November 1, 1925, the forfeited land owners
should have a preference right for a period of 90 days after notice
of revaluation in which to repurchase the lands upon new valuations
fixed by the Land Commissioner in accordance with the terms of the
Acts. These Acts apply to all sold school lands, wherever situated,
which come within the class of forfeited lands therein set out. The
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emergency clauses of the Acts recite that several years consecutive
drought, and the demoralized condition of the cattle business in that
portion of the State where most of the public lands are located, have
caused a great number of purchasers of said lands to be financially
unable to pay the interest due thereon. However, since the passage
of these two general acts, the Legislature has from time to time ex-
tended their application to particular counties, particular lands, or
particular cases. Since lands forfeited and repurchased under those
various subsequent acts will also be affected by this opinion, the
various subsequent laws of limited application will be briefly men-
tioned.

Chapter 283, General and Special Liaws, 41st Legislature, Regular
Session (1929) extends the application of the 1925 and 1926 Acts to
those cases where ‘‘the forfeiting owner filed his application on Janu-
ary 16, 1928, and which land is located in Kinney County, Texas.”’
Chapter 58, General and Special Laws, 41st Legislature, 1st Called
Session (1929) extends the application of the 1925 and 1926 Acts to
cases where the applieations for repurchase were filed after the ex-
piration of the time fixed by the 1925 and 1926 Acts for so doing,
““and which land is located in Gaines, Kinney, and Yoakum Counties,
Texas, and also Section 3 in Block Sixty-seven (67) and one-half (14)
in Hudspeth County, Texas,”’ Chapter 92, General Liaws, 41st Legis-
lature, 2nd Called Session, (1929) amended the before mentioned act
of the 1st Called Session of the same Legislature, making it apply to
Hudspeth and San Augustine Counties as well as to Gaines, Yoakum,
Kinney and Sec. 3, Blk. 67-1%4 in Hudspeth County. Chapter 6, Gen-
eral Laws, 4th Called Session, 41st Legislature (1930) contains a
similar extension as respeets lands situated in El Paso County, while
Chapter 80, laws of same session does likewise with reference to publie
school lands situated in Jeff Davis County. Chapters 29 and 117,
Special Laws, 42nd Legislature, Regular Session (1931) similarly
extend the time in Culberson, Brewster, and Lioving Counties, while
Chapter 91 of the Special Laws of the same session contains a similar
extension, but applies only to ‘‘which land is located in Dallam
County, Texas, and is described as Sections 63 and 64, Block CS,
Publie School in Dallam County,Texas.

The emergency clauses of these subsequent acts of limited applica-
tion fail to state the necessity for their passage, but this does not
affect their validity.

While your letter does not expressly inquire into the constitu-
tionality of the Acts, it does present questions that can be answered
only by passing upon their constitutionality. If the Acts be not valid,
the mineral rights of the State would be unaffected and the State’s
share of the minerals would be as defined in the Relinquishment Act
of 1919 (Chapter 81, General Laws, Second Called Session, 36th
Legislature 1919) as interpreted in Greene vs. Robison, 117 Tex.
?éﬁd,)Sz%.SW. (2d) 655, and Empire Gas & Fuel Co. vs. State, 47 S. W.

Article 7, Seetion 4 of the Constitution of Texas, provides in part
as follows:

“The land herein set apart to the public free school fund shall be sold
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ander such regulations, at such times and on such terms as may be pre-
'seribed by law; and the Legislature hall not have power to grant any relief
to purchasers thereof.” (Italics ours).

The Supreme Court of this State has passed upon the constitu-
tionality of an act somewhat similar to that here involved, and in
the case of Judkins vs. Robison, 109 Tex. 6, 160 S. W. 955, held the
Forfeiture and Repurchase Aet of 1913 constitutional. The court
in another case held that the Aect of 1913 was constitutional as ap-
plied to cases where, on forfeiture, lands formerly classified as min-
eral were classified as non-mineral and were resold on the revaluation
to the forfeited owner without mineral reservation. Johnson vs.
Robison, 111 Tex. 438; Johnson vs. Sunshine Oil Corporation, 111
Tex. 578. The theory of the courts in construing the forfeiture and
repurchase acts is stated so aptly in the brief filed by Judge Black
that we take the liberty of quoting therefrom as follows:

“When a sale of school land is forfeited in the prescribed manner for
nonpayment of interest, ‘the land and all payments’ are forfeited to the
State and the title thereto reinvests in the State. Article 5326, R. C. S.
1925. The right of the State to declare the forfeiture for nonpayment of
interest is comparable to the right of rescission in a private owner. Blum
vs. Fristoe, 92 Texas 76, 84. And the State, having rescinded the prior sale,
may then determine, in the same way as any other owner, how and upon
what terms it will deal again with the forfeited purchaser. In the exercise
of that right it has prescribed two methods by which the contractual re-
lationship between the State and the forfeited purchaser may be renewed:
(a) Reinstatement of the former sale; and (b) repurchase of the land
upon new terms. These two are distinet and inconsistent rights granted to
the land owner. They are cumulative but inconsistent. Judkins vs. Robi-
son, Commissioners, 109 Texas 6, 8.

“Reinstatement constitutes an affirmance of the prior sale; it com-
pletely and exactly offset the forfeiture and leaves the former sale in
full force. It is, in effect, a waiver of the rescission. Repurchase in-
voles a disaffirmance of the former sale and the making of a new con-
tract with the State upon different terms. If any of the terms of the
original contract become terms of the new contract, that is only be-
cause the Repurchase Act so prescribes.

“Where the right of reinstatement is claimed, the former contract and
the statutes applicable thereto determine the land owner’s rights. Where
the right of repurchase is claimed, the land owner is making a new
contract with the State. . . .”

“It is plain, therefore, that the repurchase contract is a new con-
tract between the land owner and the State, the terms of which are
determined by the Repurchase Act, either by the original statement
therein or by reference to and adoption of the provisions of other
statutes. . . . ”

“No valid Constitutional objection can be urged to the Repurchase
Act based upon the fact that the contract, authorized .by it, changes
the contractual relationship previously existing between the State and
the land owner. The former sale has been rescinded; that is the es-
sential basis for the operation of the Repurchase Act. The Repurchase
Act is itself a sales act. Judkins wvs. Robison, 109 Texas 6. And the
legislature has undoubted power to prescribe the terms of the sale and
in that connection to prescribe whether the oil and gas reservation shall
be complete, as under former acts, or only one-sixteenth, as prescribed
in the Repurchase Act.”

The constitutional test of the validity of acts of the character here
considered is stated by former Chief Justice Phillips in the following

Janonage:
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“The test to be applied to it, therefore, is whether its necessary
operation is to enable the previous owner to reacquire the land at a
less price than he was obligated to pay under his former purchase. If
its terms were to that effect or such were its mecessary operation, we
think it should be held invalid though it purported to deal with the pre-
vious owner as a stranger to the title, as such an Act would but prove
an ‘easy method te circumvent the constitutional provision.,” (Italies
ours) Judkins vs. Robison, 109 Tex. 6, at page 9.

Hon. J. H. Walker, Commissioner of the General Land Office, in-
forms us that 6,905,000 acres of land were forfeited and repurchased
under the Acts of 1925 and 1926, and that of this acreage 3,901,000
acres were originally sold with a mineral classification and a reserva-
tion to the State of all the minerals. The Forfeiture and Repurchase
Aects of 1925 and 1926 differ in many respects from the Act of 1913,
one chief difference being the mode of dealing with minerals. In
view of the large amounts involved, and the importance of the matter
both to the permanent public school fund and to the individual land
owners, we have given this matter our most careful consideration.
While the matter is not free from doubt, we are unable at present to
say that the necessary operation of the Acts of 1925 and 1926 is such
as to enable the previous owners to reacquire the land at a less price
than they were obligated to pay under their former purchases. In
case of such doubt we believe it incumbent upon us to follow the rule
announced by Chief Justice C. M. Cureton during his administration
as Attorney General. In passing upon the validity of the 48,000 acre
grant to Bayland Orphans’ Home, Chief Justice Cureton said:

“If we say that we are in doubt as to the constitutionality of the grant
to Bayland Orphans’ Home, and of the legislative act directing the issu-
ance of patents as evidence thereof, then it seems that we are bound to
resolve that doubt in favor of the constitutionality of the legislative acts.

“Judge Cooley, in his work on constitutional limitations, says: ‘But when
all the legitimate lights for ascertaining the meaning of the constitution
have been made use of, it may still happen that the construction remains
a matter of doubt. In such a case it seems clear that every one called upon
to act where, in his opinion, the proposed action would be of doubtful con-
stitutionality, is bound upon the doubt alone to abstain from acting’
(Cooley’s Constitutional Limitations, 7th Edition, page 109)”. Report of
Attorney General 1920-22, page 385.

And again at page 286 of the same report:

“It is quite elementary that in dealing with the Constitution that it
should receive a uniform construction.

“Judge Cooley, in his work on Constitutional Limitations, lays down the
rule as follows:

“ ‘A cardinal rule in dealing with written instruments is that they are
to receive an unvarying interpretation, and that their practical construc-
tion is to be uniform. A constitution is not to be made to mean one thing
at one time, and another at some subsequent time when the circumstances
may have so changed as perhaps to make a different rule in the case seem
desirable. A principal share of the benefit expected from written consti-
tutions would be lost if the rules they established were so flexible as to
bend to circumstances or be modified by public opinion. It is with
special reference to the varying moods of public opinion, and with a view to
putting the fundamentals of government beyond their control, that these
instruments are framed.’ (Cooley’s Constitutional Limitations, Seventh
Edition, page 88)”. Report of Attorney General, 1920-22, page 386.

Bearing in mind the constructior placed by the Courts upon the
Repurchase Act of 1913, and the rules of law set out above, we are of
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the opinion that all doubts should be resolved in favor of the validity
of the Forfeiture and Repurchase Acts of 1925 and 1926. So resolv-
ing, the Acts are not declared to be invalid on constitutional grounds.

Tt is somewhat paradoxical that the Constitution prohibits ‘‘relief’’
to purchasers of school land, and that, though Forfeiture and Re-
purchase Acts are held not to be within the constitutional inhibition,
the appellate courts have five times referred to the Forfeiture and Re-
purchase Act of 1925 as the ‘‘Relief Act of 1925.” Huggins vs.
Robison, 10 8. W. (2d) 710 (Comm, Apps.) ; Lovett vs. Simmons, 29
S.W. (9d) 1021 (Comm. Apps.) ; Lovett vs. Slmmons 19 8. W. (2d)
116 (Civ. Apps.); Campbell vs. Schroek 10 S. W. (2d) 165, (Civ.
Apps.); and Gerlach Mercantile Co. vs. State, 10 S. W. (2d) 1035
(Civ. Apps. W. E. R.). Having overcome constitutional objections,
wo will adopt the nomenclature of the courts and hereafter in this
opinion the Forfeiture and Repurchase Acts of 1925 and 1926 will be
referred to jointly as the ‘‘Relief Act.”’

In passing upon the specific questions asked by you it is necessary
to distinguish between leases executed before the forfeiture and leases
executed afterward, Section 4 of the Act of 1925 reads as follows:

“Whenever any land affected by this Act is repurchased under the rights
of repurchase given herein, any lien, legal or equitable, and any valid con-
tractual right in favor of any person or persons existing against, in and
to said land or any part thereof at the time of forfeiture shall remain
unim;()iaired and in full force and effect as if no such forfeiture had oc-
curred.”

Section 4 of the Act of 1926 reads in part as follows:

“Whenever any land affected by this Act is repurchased under the rights
of repurchase given herein, any lien, legal or equitable, in behalf of any
person or the State, and any valid contractual right in favor of any per-
son or persons existing in and to said land, or any part thereof, at the
time of forfeiture, shall remain unlmpalred and in full force and effect
as if no such forfeiture had occurred.

You will note that the Act of 1926 expressly provides that any lien
in behalf of any person or the State existing at the time of forfeiture,
will remain unimpaired, while the Act of 1925 does not expressly
mention the State. The El Paso Court of Civil Appeals has held that
Section 4 of the Act of 1925 fixed the status of liens and contractual
righta affecting the land before the date of forfeiture, irrespective of
the sovereign or private nature of the holder. Gerlach Mercantile
Co. vs. State, 10 S. W. (2d) 1035 (W. E. R.). In that case it was
held that the State’s lien for delinquent taxes which acecrued before
forfeiture was unaffected by the forfeiture and repurchase. The same
court, speaking through Judge Higgins in Morrissey vs. Amburgey,
292, S. W. 255 (Writ of error refused), said:

“Section 4 of the act preserves unimpaired any lien and valid contractual
right against any land so repurchased.” (Italics ours).

This rule was followed in Campbell vs. Schrock, 10 8. W. (2d) 165,
(E]l Paso Civ. Apps.)

This rule of construetion of Section 4 of both the Act of 1925 and
the Amendatory Act of 1926 has become well settled. In our opinion
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it is sound and correctly interprets the will and intention of the
Legislature. All liens and vested contractual rights were preserved
in both Aets.

On this point we again take the liberty of quoting from Judge
Black’s brief as follows:

“If, therefore, the land owner, before forfeiture of his purchase had
executed an oil and gas lease under the Relinquishment Act as agent of the
State, the rights of the State, the lessee and the land owner under such
lease are kept in force notwithstanding the forfeiture and the new con-
tract. Or stated more accurately, the rights thus vested before forfeiture
constitute a burden upon the rights acquired under the new contract. The
previously existing rights do not prevent the vesting of the rights created
by the repurchase contract; they merely burden the rights created by that
contract.

“The Repurchase Act keeps in full force and effect the rights previously
created under the Relinquishment Act. But the Repurchase Act makes these
prior rights a burden on the right created under the Repurchase Act only
so long as the prior right exists. If the land owner has previously executed
an oil and gas lease under the Relinquishment Act, then the rights thereby
created in favor of the lessee, the State and the land owner remain a burden
on the title vested under the Repurchase Act until the lease has been termi-
nated and no longer. The Repurchase Act does not give the previously
existing rights any new or differerit status. Referring to Section 4, above
quoted, it will be noted that all rights of a contractual nature are dealt
with in the same way. They remain ‘unimpaired and in full force and
effect as if no such forfeiture had occurred’. They are not given any new
life or different character.”

In our opinion this quotation correctly interprets the legislative
intent. In all cases where oil and gas leases were executed before the
date of forfeiture by the land owner as agent of the State under the
Relinquishment Act of 1919, such contracts, together with any exten-
sions or renewals provided for in such contracts, are unaffected by
the forfeiture, reappraisement and repurchase, and the State would
be entitled to receive thereunder one-half the royalty (in no event
less than one-sixteenth of the gross value of the total produection),
one-half the lease rental (not less than 10e¢ per acre per annum) and
one-half of the bonus (no limit as to amount). Greene vs. Robison,
117 Tex. 516, 8 S. W. (2d) 655; Empire Gas & Fuel Company vs.
State, 47 S. W. (2d) 265.

The preservatory provisions of Section 4 of the Aects operate, on
leases executed under the Relinquishment Act, in favor of the for-
feited land owner as well as the State. The right of the forfeited
owner to receive the other one-half of the income under leases ex-
ecuted under the Relinquishment Aet and existing at the date of
forfeiture, reappraisement, and repurchase, is seecured by Section
4, and his interest in the minerals on repurchase is not changed, by
virtue of the forfeiture, into a mere possibility of reverter without
interest in present lease income as may have been the case had Seec-
tion 4 not appeared in the Act. The doctrine of Caruthers vs. Leon-
ard, 254. S. W. 779 (Comm. Apps.) does not apply to such leases.

The rights of the State under leases executed under the Lease Act
of 1917, or its 1919 amendment, are likewise unimpaired by the for-
fe1tu1;e, and the State is entitled to the same income under such leases
that it would have been entitled to had no forfeiture and resale oc-
curred.
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Having disposed of those leases which were outstanding at the date
of forfeiture, we come now to the more difficult question of the respec-
tive rights of the State and the repurchasing owner in cases where
no leases were outstanding at the date of forfeiture and where leases
are executed under the new relationship ereated by forfeiture and re-
purchase. Section 3 of the 1925 Act contains the following pro-
vision :

“One-sixteenth of the oil and gas, and all other minerals, in the lands
included herein, whether known or unknown, are expressly reserved to the

public free school fund, in the event the former sale was with mineral
reservation,”

Section 3 of the amendatory Act reads in part as follows:

“One-sixteenth of the oil and gas, and all of other minerals in the lands
included herein, whether known or unknown, are expressly reserved to the
public free school fund in the event the forfeited sale was with mineral
reservation.”

It will be noted that the word ‘‘of’’ preceding ‘‘other minerals’’
in the amendatory Act was not included in the original Act. How-
ever, as we view the matter, the reservation is the same in each in-
stance, the amendatory Act merely clarifying but not changing the
meaning of the mineral reservation clause of the original Act.

The Relinquishment Act of 1919 (Chap. 81, General Laws, 2nd
Called Session, 36th Leg.) vrecited that its object was to promote the
active cooperation of the owner of the soil, and to facilitate the de-
velopment of its (the State’s) oil and gas resources. The Reiinquish-
ment Act then constituted the owner of the soil the agent of the State
for the purpose of executing oil and gas leases. Sections 1 and 2,
Act, supra; Green vs. Robison, 117 Tex. 516; 8 S. W. (2d) 655. The
Aect then attempted to relinquish to the owner of the soil fifteen-
sixteenths of all oil and gas in consideration for the surface owners
services and as compensation for the damage to his surface estate,
but for the stated object of securing his cooperation. While the at-
tempted relinquishment was invalid, the agency created was valid,
the manner of selling the State’s minerals was constitutional, and the
leases executed thereunder were valid. Greene vs. Robison, supra.
Though the attempted oil and gas relinquishment was invalid, the
surface owner and his lessee did obtain an interest in the minerals
on the execution of a valid lease, the surface owner’s mineral interest
then becoming an assignable ‘‘property right.”” Lamar vs. Garner,
50 S. W. (2d) 769 (Comm. Apps.) In passing the Relief Act the
Legislature necessarily had in mind the then existing statutes, the
agency relationship existing thereunder, and the mode of develop-
ment being followed in regard to sold school lands with a mineral
reservation. The original Act of 1925 recited in the emergency clause
that one of the objects of the passage of the Act was to prevent a
great loss to the school fund. Chief Justice Pelphrey of the El Paso
Court of Civil Appeals, in the Gerlach Mercantile Company vs. State,
10 S. W. (2d) 1035 (Writ of error refused), stated that the Relief
Act was passed for the twofold purpose of relief to the purchaser
and the protection of the public school fund. Such were the objects
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to be attained by the Legislature, which had the terms of the Re-
linquishment Aet before it.

To effectuate those objects the Legislature used certain expressions
to identify the mineral estate reserved to the State. It is our task
to interpret the Aects in such manner as to reflect the Legislative in-
tent, and to construe them in such a manner as to avoid conflict
with the Constitution. We believe that the reasonable interpretation
of these Relief Acts is one which gives effect to the plain wording of
the mineral reservation clause. So interpreting, we construe both the
Acts of 1925 and 1926 to vest in the forfeited and repurchasing
owner fee title to fifteen-sixteenths of the oil and gas and none of the
other minerals, in cases where the land was orginally sold with a
mineral reservation. In such cases we hold the interest of the State
to be a reserved one-sixteenth of the oil and gas in fee, and fee title
to all of all other minerals. Bearing in mind the terms of the Re-
linquishment Act and the terms of both Relief Acts and the objects
to be attained by all three acts, we believe that this interpretation of
the rights and title of the State and the repurchasing owners in the
oil and gas and other minerals more nearly represents the intent of
the Legislature than any other construction. In dealing with minerals
other than oil and gas under the Relief Act, attention is called to the
fact that the Relinquishment Act applies only to oil and gas.

This construction is eoncurred in by counsel for the Land Owners
Association ; but the contention is made that there is no authority in
the land owner, after a forfeiture and repurchase, to execute an oil
and gas lease on behalf of the State, that no payments of any kind are
due to the State under such a lease (it being no authorized contract
of the State), that a taking of oil thereunder is a trespass (as regards
the State’s one-sixteenth interest) and the State’s only remedy is
recovery of one-sixteenth of the value of the oil produced, less the cost
of produection.

With that contention we cannot agree. We have heretofore pointed
out some of the considerations moving the Legislature to passage of
the Relief Act, and some of the facts necessarily considered by that
body. The acts recited that one object of the Legislature was the
preservation of the public school fund. Bearing these things in mind,
and considering the mineral estates created under the Relief Act and
the paucity of provisions therein dealing with these mineral rights,
we are of the opinion that those portions of the Relinquishment Act
authorizing the surface owner to execute leases on behalf of the State
are to be read into and construed as a part of the Relief Act. The
Legislature reserved one-sixteenth of the oil and gas in the Relief
Act, the same share of production that it obtains in the usual lease
under the Relinquishment Aect. Looking at the legal history of these
mineral reservation school lands and the course of dealing therewith,
we are of the opinion that the Legislature intended that the surface
owner have the same authority to execute oil and gas leases on mineral
reservation school lands forfeited and repurchased under the Relief
Act that he had on lands originally governed by the Relinquishment
Act. All oil and gas leases executed by the forfeited and repurchas-
ing owner under the Relief Act are presumed to be for the benefit
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of the State also. After the passage of the Relicf Act and forfeiture
and repurchase thereunder certain provisions of the Relin_quishment
Act, as construed by the Courts, are clearly no longer applicable. As
consideration for his services in executing the lease, the land owner
and his lessee no longer obtain fiftecn-sixteenths of the State’s share
of the minerals; fee title to ‘‘an undivided fifteen-sixteenths of all oil
and gas and the value of the same’’ (the words of the Relinquish-
ment Act) has already passed under the Relief Act and that provision
of the Relinquishment Act is no longer applicable. Even if held to be
applicable, it would result in the creation of no greater oil and gas
estate in the forfeited and repurchasing owner and his lessee than he
obtained on forfeiture and repurchase, for the Relinquishment Act
provided for the relinquishment of an undivided fifteen-sixteenths of
‘“all oil and gas * * * that may be within and upon the surveyed
free school and asylum lands,”’ and the reservation to the State of
the remaining undivided one-sixteenth of ‘‘all oil and gas and the
value of the same.’”” The Relinquishment Act does not purport to
relinquish fifteen-sixteenths of what the State has, it deals with fif-
teen-sixteenths of the whole, and once that fifteen sixteenths passes
(under the Relief Act) no greater estate in the repurchasing owner or
his lessee can be created by reference to the Relinquishment Aect.

This does not appear to us to be a strained comnstruction of the law,
and neither is there any statutory impediment to this construction.
The Legislature, on passing the Relinquishment Act, thought that
the land owner had acquired fifteen-sixteenths of the oil and gas, and
created an agency in the owner of what they thought to be fifteen-
sixteenths of the oil and gas in place. Under our construction of the
Relief Act, the Legislature has actually accomplished under the Re-
lief Act with reference to lands sold thereunder what it sought to
accomplish under the Relinquishment Act. There is no warping of
the legislative intent, and no legislative inconsisteney, in creating a
fee title in fifteen-sixteenths of the oil and gas and an ageney in the
owner thereof for the purpose of protecting the State’s interest. The
Legislature sought to do this under the Relinquishment Act, its fail-
ure to accomplish this result being due to a constitutional inability
to vest a fee title of fifteen-sixteenths of the oil and gas, but there is
no constitutional objection to the creation of the agency (Greene vs.
Robison, supra), and this is true regardless of whether title to fifteen-
sixteenths of the oil and gas is vested (under the Relief Act), or
whether the right of fifteen-sixteenth of the oil and gas becomes an
assignable property right only on the execution of an oil and gas lease
(Relinquishment Aect).

The estate of the forfeited and repurchasing owner is not inereased
by the execution of his lease, but there is still ample consideration
for his services in acting as agent for his cotenant, the State, in
executing the lease. Since one cotenant is not privileged to drill
for and produce oil and gas from the common land without the con-
sent of the other without being liable in damages, or subjeet to being
stopped by injunction, the State in authorizing the execution of the
lease by the repurchasing owner of the undivided fifteen-sixteenths
of the oil and gas is conferring a benefit on such owner, for the un-
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divided power to execute a lease on behalf of all the owners places
the surface owner in an advantageous position as respects his un-
divided oil and gas estate, and makes it possible for him to dispose
of his interest at a fair market price, unimpaired by the otherwise
damaging factor of a non-consenting cotenant. For authorities on
lack of cotenants power to bind the non-consenting cotenant by lease
see Summers, Oil & Gas, Sec. 63, page 220 and Thuss, Texas Oil &
Gas, Sec. 34, page 50, and the cases there cited.

Neither the Relief Act nor any subsequent law has set up any new
machinery for the lease of the State’s oil and gas interest in lands
forfeited and repurchased under the Relief Act. In our opinion this
evidences an intent on the part of the Legislature to carry forward
in the Relief Act the then existing method of leasing' for oil angd gas
under the Relinquishment Act. Since the Relinquishment Act and
the Relief Act were passed for the purpose of protecting the sechool
fund, securing the cooperation of the land owners, and in order to
bring order out of chaos in the leasing of public school lands for
oil and gas (Greene vs. Robison) the contention that the Legislature
did not intend the Relinquishment Act to apply to lands forfeited and
repurchased under the Relief Act insofar as authority in the land
owner to execute oil and gas leases on behalf of the State is con-
cerned, is we believe, without merit. It staggers eredulity to impute
to the Legislature an intent to leave confusion worse confounded, the
State’s one-sixteenth undivided oil and gas interest unprotected with
no leasing authority in anyone to execute leases on its behalf, with
the forfeited and repurchasing surface owner claiming the right to
lease his undivided fifteen-sixteenths oil and gas estate, and his
lessee claiming the right to produce to the limit allowed by law.
‘We are of the opinion that the Legislature intended the leasing pro-
cedure initiated by the Relinquishment Aet to apply to lands forfeited
and repurchased under the Relief Act. There was a legislative intent,
implied by law when read in the light of the history of the mineral
reserve school lands ,not only to permit but to require the repur-
chasing owner to lease for oil and gas as he had done before for-
feiture and repurchase.

We are of the opinion that, where not in express conflict with the
Relief Act, the Relinquishment Aet apnlies to sales made under the
Relief Aet. Where express conflict exists, the terms of the Relief Act,
being later in point of time, would prevail. The forfeited and re-
purchasing owner is authorized to execute leases on behalf of the
State ; all leases executed by him are presumed to be on behalf of the
State also, and all terms of the statutes relating to place and manner
of payment of sums due the State and liens on lands and oil produced
to secure same, under the Relinquishment Act, are applicable also to
payments due to the State under the Relief Act.

On production, the State’s royalty is one-sixteenth of the gross
value of the oil and gas produced, unburdened with any part of the
cost of production. It was the intention of the Legislature, in the
Relief Act, to reserve to the State one-sixteenth of the gross value of
the ail and gas produced, as a free royalty—to keep for the State the
same royalty interest the State had under the usual oil and gas lease



REPORT OF ATTORNEY (FENERAL 241

executed under the Relinquishment Act. The holding that the State
is entitled to this share as a free royalty is in no wise inconsistent
with the legal effect of the reservation, which is of a one-sixteenth
fee interest. The intention of the parties governs in this case, the
same rule of construction applying here that governs the making of
contracts between individuals. Greene vs. Robison, 8 S. W. (2d)
655, at 662. There is ample authority, as regards leases between in-
dividuals, for the statement that a reservation of one-sixteenth of the
oil and gas in fee often entitles the grantor to a free royalty interest
of one-sixteenth of the value of the gross production at the well.
Summers, Transfers of oil and Gas Rents and Royalties, 10 Tex. Law
Review 5, and cases there cited from many states; Hogg vs. Magnolia
Petroleum Company 267 S. W. 482 (Comm. Apps.); Krutzfield vs.
Stevenson, 86 Mont. 463, 284 Paec. 553; Lockhart vs. United Fuel
Gas Company, 105 W. Va. 69, 141 S. E. 521. In the case of Ferguson
vs. Steen, 293 S. W. 318, the Waco Court of Civil Appeals treated the
one-eighth royalty reserved in an ‘‘88 producer’s special Texas form”’
lease, said clause being in the following words:

“To deliver to the credit of lessor, free of cost, in the pipe line to which
he may connect his wells, the equal one-eighth part of all oil produced and
saved from the leased premises.”

As equivalent to a reservation of one-eighth of the minerals in fee.
After execution of the lease the grantor sold a omne-half interest in
the one-eighth royalty reserved. In dealing with the grantor’s in-
terest after such lease and sale, the Court said:

“They (grantors) * * * owned a one-sixteenth or royalty interest in the
minerals in or under said land * * *. This royalty interest was certainly
not the property of the lessee, but was the property of appellants (grant-
ors), and was a mineral right or privilege ‘belonging’ cr ‘appertaining’ to
said 120 acres of land. * * * The effect of the lease was to sever said miner-
als * * * leaving in appellants (grantors) * * * one-eighth or royalty interest
in said minerals, to be delivered when mined and brought to the surface.
(Citing cases). * * * Appellants had two estates in fee simple, one being
one-eighth of the minerals in place. * * * Appellants sold and conveyed one-
half of their one-eighth interest in said mineral or royalty interest, which
left them one-sixteenth mineral or royalty interest.” 293 S. W. at 320.

‘While the courts differ on these termn as to ‘‘royalty’’ and ‘‘fee
interest,”’ the Ferguson vs. Steen case has ample support in the other
Texas cases, many of which are cited in that opinion. Hager vs.
Stakes, 116 Texas 453; 294 S. W. 835. In both Ferguson vs. Steen
and Hager vs. Stakes the courts gave effect to the intention of the
parties, and held reservations of fractional parts of the oil on pro-
duction as free royalty to be reservations of interests in the title to
the oil in place to the fractional extent stated. If a royalty interest
of one-eighth of all oil produced may be construed as a reservation
of fee title to one-eighth of the oil in place, in order to give effect to
the intention of the parties, no sound reason is perceived why, to
effectuate the same intent, fee title to one-eighth (or one-sixteenth)
of the oil and gas in place may not be construed to be a reservation
of a one-eighth (or one-sixteenth) royalty interest in all oil produced.

Our opinion that the effect of the Relief Act is to leave in the



242 REPORT OF ATTORNEY (GGENERAL

State an undivided one-sixteenth oil and gas estate, which., on produc-
tion, belongs to the State free of any cost of production 1s eoncurred
in by the Hon. E. F. Smith, in his brief filed on this matter, in the
following language:

“As a practical proposition, the State is entitled to receive from the
lessee, under an oil and gas lease contract executed under facts such as
here suggested, one-sixteenth of all oil produced, or t_he value thereof in
money. * * * The repurchaser of the land, after the oil and gas lease has
terminated and ceased to exist, under the facts such as are here suggested
may proceed to make and execute an oil and gas lease upon the land upon
any terms and conditions which may “e agreeable to him and to his lessee,
provided that in all events, the State shall thereafter receive one-sixteenth
of all oil and gas produced or the value thereof in money.”

What has been said disposes of all questions concerning the amount
of royalty due the State on production of oil and gas under leases
executed by the forfeited and repurchasing land owner subsequent to
the forfeiture. The reasons for the conclusions reached and the au-
thorities cited in support thereof are largely determinative of the re-
maining questions concerning bonus and rental. Since the State owns
fee title to one-sixteenth of the oil and gas in place under lands for-
feited and repurchased under the Relief Act, once it be determined
that the repurchasing owner have authority to execute a lease on be-
half of the State, there is no longer any sound basis for contending
that the State obtains no share of the bonus and rentals under such
lease. The sole question then becomes one of amount. If the doetrine
of Way vs. Venus, 35 8. W. (2d) 467 (Civ. Apps.) be strictly applied.
the State would be entitled to only one-sixteenth of the bonus and
rentals. If the intention of the Legislature be sought, if, by analogy,
the relinquishment act be applied and the cases of Greene vs Robison,
supra, and Empire Gas & Fuel Co. vs. State, 47 S. W. (2d) 265, be
followed on that analogy, the State’s share of the bonus
and rentals will be one-half. The terms of the Relief Act have
been briefly summarized in this opinion. The history of
other mineral leasing and sales acts and the conditions that
called forth the Relinquishment Aet have been set forth in
Greene vs. Robison, supra. From the ruling made with respect to the
royalty interest due the State, it logically follows that if a reservation
of one-sixteenth of the oil and gas in fee entitles such owner to a free
royalty of one-sixteenth of the oil on production, to one-half of the
usual total royalty, then it entitles the owner of such reservation to
one-half of the bonus and rentals also. While the Relief Act is am-
biguous on this point, the Legislature was dealing principally with
relief from drought and such ampiguity would not result in the utter
taking away of a valuable property right of the State. The fact that
the Legislature attempted to follow the Relinquishment Act in a re-
verse manner, by reserving in the Relief Act one-sixteenths of the oil
and gas, instead of relinquishing fifteen-sixteenths of the oil and gas,
does not mean that the estate reserved in the one instance was less
than that which would have been reserved had the attempted relin-
quishment been valid in the other. On passage of the Relief Act, that
portion dealing with the mineral reservation was very short, but
patently based upon the Relinquishment Act. Under the Relinquish-
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ment Act the State is entitled to receive one-half of the bonus and
rentals. The mineral estate attempted to be relinquished in the Re-
linquishment Act was actually relinquished in the Relief Act, but
that alone does not necessarily change the amount of the bonus and
rental to which the State is entitled. Since leases executed on lands
forfeited and repurchased under the Relief Act are necessarily exe-
cuted in accordance with the terms of the Relinquishmlent Act, the
terms of the latter act with reference to the share of bonus and rentals
due the State will control.

Where an Act is fairly suseeptible of two constructions, one of
which will uphold the validity of the act while the other will render
it unconstitutional, the one which will sustain the constitutionality
of the law must be adopted. Empire Gas & Fuel Company vs. State,
47 S. W. (2d) 265 at 272. The test of the constitutionality of For-
feiture and Repurchase Acts has been laid down by the Supreme
Court in the language of Judge Phillips, quoted above. Under that
test, even if the terms of an Act are unexceptional, if its mecessary
operation be to enable an owner to reacquire land at a less price than
he was obligated to pay under his former purchase, the Aect is void.
Before forfeiture and repurchase, the owners were required to share
the bonus and rental equally with the State. Greene vs. Robison,
supra; Empire Gas & Fuel Company vs. State, supra. There is no
language in the Relief Act to indicate that that relationship had
changed, and if the Relief Act be construed as relieving the forfeited
and repurchasing owner of the obligation of dividing bonus and
rental payments equally with the State, and the Land Commissioner
did not take that fact into consideration in revaluing the land, then
the necessary operation of the law would result in an increase of the
forfeited and repurchasing land owner’s share of the mineral income
while correspondingly decreasing the State’s share of the mineral
income, thus enabling the land owner to acquire that share of the
mineral income which he did not previously have, and that without
compensation therefor. If so construed, the Relief Aect would be
void. It will hardly be contended that the Land Commissioner took
into consideration the value of the minerals on revaluing the lands,
because both the Land Commissioner and the Legislature thought
that the mineral estates were unchanged by forfeiture and repurchase.
The case of Greene vs. Robison, supra, had not at that time (1925 and
1926) been decided. During the 1924-26 biennium 4,844,626.55 acres
of forfeited school land were resold for $7,011,470.00 and during the
1926-28 biennium 1,404,373 acres of forfeited sechool land were resold
for $2,191,508.00, making a total of 6,249,000 acres forfeited and re-
sold during the period mentioned, for a total consideration of $9,202,-
978.00 or an approximate price of Ome Dollar and forty-seven
($1.47) cents per acre. See Reports Land Commissioner, 1924-26,
page T7; 1926-28, page 18. Art. 5310, Revised Civil Statutes 1925,
forbids the sale of agricultural lands for less than $1.50 per acre
and forbids the sale of grazing lands for less than $1.00 per acre,
the minimum prices fixed in this article relating to sales of land
with full mineral reservation. Such being the status of the law, the
very prices for which the land was resold to the forfeited and re-
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purchasing owners refutes the contention (if any be made) that the
value of the minerals was considered in fixing the price on repur-
chase. Giving to the Relief Act that construction which sustains its
validity, we construe it to reserve to the State one-half of the bonus
and rentals payable under oil and gas leases on lands leased under
the Relief Act.

There is another rule of construction, the application of which calls
for the conclusion heretofore expressed by us. This rule was stated by
Judge Sharp in the Empire Gas & Fuel Company case in the follow-
ing language:

“The rule is also well settled that legislative grants of property, rights,
or privileges must be construed strictly in favor of the state on grounds
of public policy, and whatever is not unequivocally granted in clear and
explicit terms is withheld. Any ambiguity or obscurity in the terms of the
statute must operate in favor of the state. 36 Cyc. p. 1177; Lewis’ Suth-
erland Statutory Construction, Vol. 2, par. 548; Central Transportation
Co. vs. Pullman’s Palace Car Co., 139 U. S. 24, 11 S. Ct. 478, 35 L. Ed. 55;
18 R. C. L. p. 1220. This act has been carefully considered in the light of
the foregoing rule, and there is found no language expressing the intention
of the Legislature to give the landowner all of the bonus. Under this rule,
if the aect is silent as to whom the bonus belongs, then it necessarily would
become the property of the state. However, under the fair and reasonable
construction given to the expression, ‘like amounts to the owmer of the
soil,’ by the court in Greene vs. Robison, we are constrained to hold that the
owner of the soil may receive one-half of the bonus, and the remaining half
is to be received by the State. Certainly there is no express intention or
provision in the act that all of the bonus should be paid to the landowner,
and it cannot be construed as giving all of the bonus to the landowner. To
hold that the landowner is to receive all of the bonus would be to read into
the law words not placed there by the Legislature.” Empire Gas & Fuel
Company vs. State, 47 S. W. (2d) at 272.

While we do not regard the matter of such doubt as to call for its
application, yet there is a rule of this department concerning doubtful
rights in mineral lands which requires the determination of doubtful
questions in favor of the State. This rule has been followed ever
since the administration of the Honorable C. M. Cureton as Attorney
General, and is most briefly stated in an opinion written by the Hon.
E. F. Smith, former Assistant Attorney General, and approved by
the Honorable Chief Justice Cureton, then Attorney General. The
statement is as follows:

“If the State owns the minerals in this land, such ownership may be of
little or great value, but if we advise that this ownership be surrendered
on the state of facts presented and our advice should be wrong, our error
can never be corrected, whereas if our advice not to surrender the rights
of the State is wrong, the vendees of Mr. Gibson can have our error cor-
rected by proper legal proceedings.

“In all controversies involving the rights of the State, it is the duty and
likewise the policy of the Attorney General’s Department to decide all sub-
stantial doubts in favor of the State for the reasons just mentioned.” Re-
port of Attorney General, 1920-22, page 410, at 413.

_ The caption of the Act of 1925 contains, among others, the follow-
ing:

* ... Providing for . . ., reservation of minerals; . . .”

Giving effect to the object expressed in the caption of the Act, we
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give it that construction which will result in no diminution of mineral
income to the State, as that income was determined by laws existing
at the time of the passage of the Relief Act. Any other construction
would place the body of the Act in conflict with its caption, and ren-
der the Act invalid under the doctrine of Gulf Production Company
vs. Garrett, 119 Tex. 72. It is of doubtful validity even under our
construction, but we resolve all doubts in favor of the constitutionality
of the Aet.

For the reasons enumerated, we hold that the State is entitled to
one-half of all bonus and rentals accruing under leases executed by
the forfeited and repurchasing owner under the Relief Act. While
we base this opinion upon our construction of the legislative intent,
and upon the practical necessity of so construing the Act in order to
sustain its constitutionality, we call attention, in passing, to authori-
ties reaching similar conclusions with respect to grants by private
persons. Summers, Transfers of Oil and Gas Rents and Royalties,
10 Texas Law Review 5.

We have answered all of your questions with respect to royalties,
rents and bonus on lands forfeited and repurchased under the Relief
Act except that dealing with the payments of 10¢ an acre. The Re-
linquishment Act fixes a minimum lease rental to the State of 10¢ per
acre per annum. While no minimum lease rental is expressly men-
tioned in the Relief Act, leases executed on lands forfeited and re-
purchased under the Relief Act are executed pursuant to the au-
thority contained in, and subject to the terms preseribed by, the Re-
linquishment Act of 1919. The right and obligation to lease under
the Relinquishment Aect carries with it the right and obligation to
lease on the terms there set out. Since the lease provisions of the
Relinquishment Act govern leases made under the Relief Aect it neeces-
sarily follows that the minimum lease rental of 10¢ per acre is due
on lands leased under the Relief Alet. The statement, contained in
your letter of inquiry, that most lessees under the Relief Act have
been paying the 10¢ per acre minimum lease rental shows that such
lessees have construed the Relinquishment Act to be applicable to
leases made under the Relief Act, thus reaching the same conclusion
reached by us in this opinion. No refunds are due the lessees on ac-
count of these minimum lease rental payments. The State is en-
titled to receive them, and one-half of all additional rental and one-
balf of all bonus payments also.

Article 5262 of the 1925 Revised Civil Statutes requires the Land
Commissioner to keep in the Land Office copies of all leases issued
under the Relinquishment and Relief Aects. The corresponding obli-
gation rests on all land owners and lessees, under those Acts, to file
such lease copies. Attention is also ealled to Article 5372 of the 1925
Revised Civil Statutes, which provides for forfeiture of leases by the
Land Commissioner where a person operating under the Relinquish-
ment Aet ‘‘should knowingly fail or refuse to give correct information
to the proper authority.’”” It is not an unreasonable construction to
say that one who knowingly fails to file a copy of a lease as required
by law is knowingly failing to give correct information. Article
5372 specifically provides for cancellation of leases by the Land Com-
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missioner for failure to pay any sum due thereunder.

While we have answered all questions asked by you, attention is
called to the faet that your questions relate to lands to which the Re-
linquishment Act applied prior to forfeiture and repurchase under
the Relief Act. You did not specifically inquire into the status of
lands originally sold without mineral reservation, but forfeited and
repurchased under the Relief Aect. That question was not covered
in the briefs submitted, and in view of the amount of land involved
and necessarily affected by that question, we expressly decline to pass
thereon in this opinion. The holdings herein apply only to lands sold
with a mineral reservation before forfeiture and repurchase under
the Relief Aet.

Yours truly,
R. W. YARBOROUGH,
Assistant Attorney General.

Op. No. 2815.

Pusric LAND—StaTE PUBLIC FREE ScHOOL LAND—SALE By
GOVERNOR.

1. Under Article 5245 of the Revised Civil Statutes of Texas of 1925,
providing that “When this State may be the owner of any land desired by
the United States for any purpose specified in this title, the Governor may
sell such land to the United States,” the Governor is not authorized to sell
state public free school land.

. 2. Under Article 5245 of the Revised Civil Statutes of Texas of 1925,
providing that “When this State may be the owner of any land desired by
the United States for any purpose specified in this title,” the Governor is
authorized to sell to the United States Government for any such purpose
any unpatented land in this State included in the lakes and bays along the
Gulf of Mexico “within tide water limits.”

Construing: Arts. 5242 and 5245, R. C. S., 1925.

OFFICES OF THE ATTORNEY GENERAL,
AvusTtiIN, TEXAS, September 23, 1930.

Honorable Dan Moody, Governor of Texas, Austin, Texas.

Dear GovERNOR: You have submitted orally to the Attorney Gen-
eral for advice the question of your power and authority to sell the
United States Government for its use in the construction and main-
tenance of the Inter-Coastal Canal certain lands in Galveston County.
with this request you have transmitted certain affidavits as to the
nature and character of the land in question. Our understanding is
that this land has never been granted by the State and that the title
to the same is in the State by virtue of its sovereignty and not by ae-
quisition otherwise, and our answer is based upon this assumption.

Your inquiry raises a question that has never been passed upon
directly by our Supreme Court nor any of our courts of Civil Ap-
peals nor by any Attorney General of Texas as far as we can find.

Articles 5242 and 5245 of the Revised Civil Statutes of Texas of
1925 read as follows:

“Art. 5242. (5252). The United States Government through its proper
agent may purchase, acquire, hold, own, occupy, and possess such lands
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within the limits of this State as it deems expedient and may seek to
occupy and hold as sites on which to erect and maintain light houses, forts,
military stations, magazines, arsenals, dock yards, custom houses, post
offices and all other needful public buildings, and for the purpose of erecting
and constructing locks and dams, for the straightening of streams by
making cutoffs, building levees, or for the erection of any other structures
or improvements that may become necessary in developing or improving
the waterways, rivers and harbors of Texas and the consent of the Legis-
lature is hereby expressly given to any such purchase or acquisition made
in accordance with the provisions of this law.

“Art. 5245. (5273) (872) (331). When this State may be the owner
of any land desired by the United States for any purpose specified in this
title, the Governor may sell such land to the United States, and upon pay-
ment of the purchase money therefor into the Treasury, the Land Com-
missioner, upon the order of the Governor, shall issue a patent to the
United States for such land in like manner as other patents are issued.”

These statutes clearly authorize you to sell this land to the United
States for the purposes stated in your inquiry unless this is precluded
by some provision of our State Constitution or some well established
rule of construction excluding this land from the operation of these
statutes.

The only provisions of our State Constitution that could have any
bearing on this question are sections 2 and 4 of Article 7 of that in-
strument. They provide that ‘‘ * * * one-half of the public domain,
and all sums of money that may come to the State from the sale of
any portion of the same, shall constitute a perpetual public school
fund,’’ and that ‘‘the lands herein set apart to the public free school
fund, shall be sold under regulations, at such times, and on such terms
as may be prescribed by law.’’

In Hogue vs. Baker, 92 Tex. 63, 45 S. W. 1004, decided May 23,
1898, it was conceded that the State had theretofore granted other-
wise than by sale as state public free sehool land more than one-half
of the public domain as it existed on April 18, 1876, when our Con-
stitution containing these provisions was adopted, and on that basis
it was held that by virtue of these provisions the remainder of the
public domain stood dedicated or set aside as state public free school
lands and could not be disposed of by the State otherwise than by sale
““under such regulations, at such time, and on such terms as may be
preseribéd by law.”’

Shortly thereafter, by the Act of May 2, 1899, (Ch. 16, p. 14, Gen.
Laws, Reg. Ses. 26th Leg.), provision was made for an accounting or
adjustment of the public domain as between the State and its perma-
nent school fund. Certain previously located and surveyed lands
were also set apart as state public free school lands by Chapter 81,
page 128, General Laws, Regular Session, 26th Legislature, the Aect
of April 18, 1899. Then followed the Act of February 23, 1900 (Ch.
11, p. 29, Gen. Laws, 1st C. S., 26th Leg.), by which a ecomplete and
final accounting or adjustment of the public domain was made be-
tween the State and its public free school lands. This Aet provided
that

“% % * there is hereby set apart and granted to said school fund * * *
all of the unappropriated public domain remaining in the State of Texas
of =hetarar chavacter, and wheresoever located * * * except that included
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in lakes, bays, and islands along the Gulf of Mexico within tide water
limits.”

Since its enactment this provision has been and is now earried in
our Revised Civil Statutes without any substantial change (R. C. 8.
1911, Arts. 5278 and 5385; R. C. S. 1925, Arts. 5416), and is now the
law of this State.

If this land, therefore, is not some part of or included in a lake,
bay, or island along the Gulf of Mexico ‘‘within tide water limits”’
and is ‘‘public domain’’ within the meaning of the foregoing men-
tioned statute, it is state public free school land. If it is a'part of or
within a lake, bay, or island along the Gulf of Mexico ‘‘within tide
water limits,”” or is not ‘‘public domain’’ within the meaning of that
statute, it is not state public free school land.

The lands so set apart as state public free school lands nevertheless
remain the property of the State in its sovereign capacity, and may
be disposed of by the Legislature subject only to the limitations in
doing so placed upon the Legislature by the Constitution. (Greene
vs. Robison, 109 Tex. 367, 210 S. W. 398; Greene vs. Robison, 117
Tex. 516, 8 S. W. (2d) 655, and authorities there cited), and it is plain
that such lands may be sold ‘‘under such regulations, at such times,
and on such terms as may be preseribed by law.”” Such lands may
not be otherwise sold, however, and a statute so providing is prereq-
uisite to a sale. In Chancey vs. State, 84 Tex. 529, 19 S. W. 706,
it is said that ‘‘the public school land can be sold only ‘under such
regulations, at such times, and on such terms as may be presecribed
by law.” ’”’ In Smissen vs. State, 71 Tex. 223, 9 8. W, 112, it is said
that this provision of our Constitution ‘‘left it to be determined by
the Legislature at what time and on what terms and under what regu-
lations the sales should be made.’’ Swenson vs. Taylor, 80 Tex. 584,
16 S. W, 336, Brown vs. Shiner, 84 Tex. 505, 19 S. W. 686, Reed vs.
Rogan, 94 Tex. 177, 59 8. W. 255, Greene vs. Robison, 117 Tex. 516,
8 8. W. (2d) 655, and Theisen vs. Robison, 117 Tex. 489, 8 8. W.
(2d) 646, are to the same effect. Indeed, such is the plain provision
of the Constitution itself.

The Legislature has specifically provided by statute for the sale
of such lands, as will be seen by reference to Article 5309 et seq., of
our Revised Civil Statutes of 1925. Having thus preseribed the regu-
lations, times, and terms for the sale of these lands, and the sale of
same being authorized only ‘‘under such regulations, at such times,
and on such terms as may be prescribed by law,”’ and there being
no other statute so providing, it is our view that such lands can only
be so sold. It is quite apparent, we think, that said Article 5245
hereinbefore quoted does not prescribe either the regulations, times,
or terms for the sale of land by the Governor.

There is also this feature. If this land is state public free school
land and there are not on file in the General Land Office valid ap-
proved field notes of same, or of the larger area of which this land
may be a part, then it is unsurveyed state public free school land
within the meaning of Chapter 22, General Laws, Third Called Ses-
sion, 41st Legislature, appearing at page 526 of the published acts of
the Second and Third Called Sessions of that Legislature, and is
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withdrawn from sale by that act. If this land, therefore, is state
public free school land, it is our opinion that its sale by you as re-
quested is not authorized by said Article 5245.

We do not mean to say that the Legislature has not the power to
authorize the sale of such lands by the Governor to the United States
Government for such purposes. It has such power. Greene vs. Robi-
son, 117 Tex. 516, 8 S. W. (2d) 655. We only mean to say that in our
opinion this statute does not do so.

There remains the question of your authority to sell this land to the
United States Government under this statute in the event it is in-
cluded in a lake or bay along the Gulf of Mexico within tide water
limits and is for that reason not state public free school land.

That Texas owns and through its Legislature may grant the title
to and right to the sole and exclusive use of its lakes, bays, and
islands along the Gulf of Mexico within tide water limits, the use of
such land, however, being subject to certain powers of the United
States Government, was settled as the law of this State at an early
date. City of Galveston vs. Menard, 23 Tex. 349 (390). This being
true, it is elementary that such a grant may be effected by or through
such officer or agency as may be designated by statute for that pur-
pose, there being nothing in our Constitution to the contrary. In
other words, the power to make the grant carries with it the right
and power to provide the agency for effecting the grant. These powers
being in the Legislature, it follows that there rests in the Legislature
the power to designate the Governor as the officer or agency of the
State for effecting such grant. Said Article 5245 is sufficient, there-
fore, to authorize the sale by the Governor to the United States
Government for any purpose designated in said Axticle 5242 of un-
patented lands included in any lake or bay along the Gulf of Mexico
“‘within tide water limits,’”’ provided such land comes within the
meaning of said Article 5245.

Article 3481 of Title 71 of our Revised Civil Statutes of 1895 de-
clared ‘‘all the public school university, asylum|, and public lands con-
taining valuable mineral deposits’’ reserved from sale except as pro-
vided in that title, and ‘‘free and open to exploration and purchase
under regulations prescribed by law.”” Article 3498a of that title
declared that ‘‘all public school, university, asylum, and publie lands
specially included under the operation of thig title, * * * containing
valuable mineral deposits, are hereby reserved from sale or other dis-
position, except as herein provided, and are declared free and open
to exploration and purchase under regulations prescribed by law.”’
Then followed certain provisions for the sale of such lands by the
Commissioner of the General Liand Office. The lands to which these
statutes are applicable were not described otherwise than as here
stated. The case of De Merit vs. Robison, 102 Tex. 358, 116 S. W.
796, was a mandamus proceeding to require the Commissioner of the
General Land Office to sell to relator under these statutes two tracts
of land ‘‘within tide water limits and under the ebb and flow of
the tides from the high seas through the Gulf of Mexico, Galveston
Bay, and San Jacinto Bay,’”’ and which ‘‘at ordinary tide * * * ig
covered with water to the depth of eighteen inches, but when the
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tide ebbs * * * is uncovered.’”’ The statutes had been fully complied
with by relator and the sole question was whether or not this land
came within the term ‘‘public lands’’ as used in these statutes. The
negative was held. The court said:

“Neither the title of the State to the land which was sought to be pur-
chaseg nox the power of the State to sell the land is involved in this litiga-
tion, "

“Undoubtedly the use of the language: °‘All public school, university,
asylum and public lands,’ signifies that public lands mean different lands
from the school, university or asylum lands, but it does mnot necessarily
follow that it includes all other lands except those enumerated. * * *

“The rule at common law is that a grant of land bordering on the coast
where the tide ebbs and flows conveys title only to the line of ordinary
high tide, unless there be something to indicate an intention to extend the
grant beyond that line. Mann vs. Tacoma Land Co., 44 Fed. Rep. 27; s. c.
153 U. S. 273; Morris vs. United States, 174 U. S. 196; Galveston vs.
Menard, 23 Tex. 349; Rosborough vs. Picton, 12 Tex. Civ. App., 113. * * *

“There is nothing in articles 3498a and 3498j which indicates that the
Legislature used the words, ‘public lands,” in a sense other than that which
the law attaches to them. It follows that the relator had no right to pur-
chase, nor had the Commniissioner power to sell, the soil lying below the
line of,ordinary high tide. In contemplation of law it was not land, but
water.’

In the course of its opinion the court cites and discusses a mumber
of cases to the effect that a grant by the State of land upon the coast
carries only ‘‘to the line of ordinary high tide unless there be some-
thing to indicate an intention to extend the grant beyond that line,”’
the rule thus stated resting back upon and being the proper construe-
tion of the statute authorizing or providing for the sale or grant of
the land by the State. The case of Roberts vs. Terrell is also cited.
In that case the holder of a land certificate under a statute authoriz-
ing it to be located ‘‘upon any of the vacant public lands of the State
either within or without the several reservations heretofore created
by law’’ was denied the right to take thereunder certain land con-
stituting a part of Mustang Island, the theory being that such islands,
although ‘‘public land’’ in a sense, are not regarded as coming within
the purview of a statute providing for the sale of grant of public land,
in the absence of some language more definitely indicating a legisla-
tive intent to include them.

The case of Landry vs. Robison, 110 Tex. 295, 219 8. W. 819, in-
volved the question whether or not a part of the bed of a navigable
stream was subject to the provisions of Chapter. 173, page 409, Gen-
eral Laws, Regular Session, 35th Legislature, approved April 9,
1913, providing for the issuance of oil and gas permits on ‘‘all publie
school, university, asylum, and the other public lands, fresh water
lakes, islands, bays, marshes, reefs, and salt water lakes belonging to
the State of Texas.”” The court cites and considers DeMerit vs. Robi-
son, and Roberts vs. Terrell, supra, and other authorities, and says:

“It is the contention of respondents that the bed or channel of a navig-
able river comes within the meaning of ‘other public lands’ in section 1 of
the Act of April 9, 1913, whereby ‘all public school, university, asylum, and
the other public lands, fresh water lakes, islands, bays, marshes, reefs, and
salt water lakes, belonging to the State of Texas,” are declared ‘included
within the provisions of this Act’ and ‘open to mineral prospecting, mineral
development and the lease of mineral rights therein.’
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“Had there been no statutory reservation of the beds or channels of
navigable rivers, we do not think that such general language as ‘other
public lands’ could be held to include the soil beneath navigable waters. For
our decisions are unanimous in the declaration that by the principles of
the civil and common law soil under navigable waters was treated as held
by the state or nation in trust for the whole people. The trust ‘nppres§ed
thereon withdraws such soil from the operation of general provisions like
those of the Act of April 9, 1913, for the reason that nothing short of ex-
press and positive language can suffice to evidence the intention to grant
exclusive private privileges or rights in that held for the common use and
benefit. City of Galveston vs. Menard, 23 Texas, 390; Rosborough vs.
Picton, 12 Texas Civ. App., 116, 34 S. W. 791; Hynes vs, Packard, 92
Texas, 49, 45 S. W. 562; Wiel on Water Rights in the Western States, Sec-
tion 898.”

This general principle is also alluded to in State vs. Black Bros,
116 Tex. 615, 297 S. W. 213; and State vs. Grubstake Investment
Ass’n., 117 Tex. 53, 297 S. W. 202.

It is thus well settled that a statute of this State providing for or
authorizing the grant or sale of public land, vacant public lands of
the State, public free school land, and the like, do not authorize the
grant or sale of lands beneath navigable waters, or within tide water
limits, in the absence of some verbiage in the statutes indicating that
such lands were intended to be included.

From the foregoing it might be plausibly argued that this Article
5346 of our statutes is not sufficient to authorize the sale of lands
‘‘within tide water limits,”’ but it is our view that it comes within
the exception to the rule; that is, that this article taken together with
said Article 5342 sufficiently indicates that the sale of such lands were
intended by the legislature to be authorized by these statutes. The
land to be sold is any unpatented land belonging to the State that is
‘“‘desired by the United States for any purpose specified’’ in the title
of the statutes of which said Article 5245 is a part. The only pro-
vision in that title purporting to specify such purposes is said Article
5242. The purposes there specified are, among others, the erection
and maintenance of light houses, dock yards, custom houses, the
erection and construction of locks and dams, for the straightening of
streams by making cutoffs, building levees, and the erection of any
other structure that may become necessary in developing or improving
the waterways, rivers and harbors of Texas. It is quite evident that
these expressions contemplate land of the character and location ap-
propriate for such purposes, and that our lakes and bays along the
Gulf of Mexico within tide water limits are quite appropriate if not
essential to at least some of these purposes, so much so that it is
hardly conceivable that the Legislature could have enumerated such
purposes without having in mind land of that character and location.
The reason, therefore, for excluding this character of land from the
statutes hereinbefore mentioned are not here applicable. It is our
view that we have here although not a specific reference to and in-
clusion of lakes and bays along the Gulf of Mexico within tide water
limits, at least a reasonable if not a necessary implication that such
lands were intended. It could scarcely be imagined that a statute
authorizing the sale of land for a light house, dock yards, and for
structures and improvements that may become necessary in developing
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the waterways and harbors of Texas, does not authorize the sale of
land of the general character and location ordinarily used, apd in a
practical sense necessary, for such purposes. It is our opinion that
these statutes authorize much sales.

While not here directly in point, we are inclined to the view that
Humble Pipe Line Company vs. State, (Crt. Civ. Ap., error denied),
2 8. W. (2d) 1018, and that line of cases are rather in point here
than the line of cases hereinbefore considered. The former pertain
to the right of certain carrier corporations to a right of way upon
and over tidal lands belonging to the State even in the absence of a
statute granting such right as to such lands specifically.

We have considered Articles 5353 et seq., of our Revised Civil
Statutes of 1925, providing for the lease of ‘‘islands, salt water lakes,
bays, inlets, marshes, and reefs owned by the State within tide water
limits, and that portion of the Gulf of Mexico within the jurisdietion
of Texas, ‘‘for oil and gas development purposes, and Article 4026
and 4028 pertaining to the title to and right to take certain aquatic
animals or products of the sea, and North American Dredging Co.
vs. Jennings (Crt. Civ. App.), 184 S. W, 287, and do not consider
that they affect the question here under consideration, except that a
sale of tide water land such as is contemplated by your inquiry could
not adversely affect a private right previously acquired under those
statutes.

It is our opinion, therefore, and you are advised, that Article 5245
of the Revised Civil Statutes of Texas of 1925 does not authorize you
to sell state public free school land, but does authorize you to sell to
the United States Government for its use in the construction and
maintenance of the Inter-Coastal Canal any unpatented land belong-
ing to the State of Texas that is included in any lake or bay along the
Gulf of Mexico within tide water limits.

The expression ‘‘within tide water limits’’ as here used includes
all lands lying seaward from the line of ordinary high tide and that
is covered from time to time by such tide. It will be necessary for
you to satisfy yourself, and this you may do in such way as you may
deem advisable, of the purpose for which this land is desired by the
United States, and whether the land so sought to be acquired is in-
cluded in a lake or bay along the Gulfiof Mexico within tide water
limits. These are matters of fact that are left to your determination.

Yours very truly,
W. W. Caves,
Assistant Attorney General.

This opinion has been considered in conference, approved, and is
now ordered recorded.

RoserrT LEE BOBBITT,
Attorney General.
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Op. No. 2842.
MINERAL AWARDS.

A mineral applicant who made a location and survey and filed application
on sold school land prior to March 13, 1931, is entitled to an ayvard?

Articles 5388 to 5395, Revised Civil Statutes of 1925, authorize the lo-
cation of mineral claims on land in which the State reserved the minerals
in tracts not over 600 feet wide and 1500 feet long, by marking the four
corners of the tract and posting notice at the middle point of one end
of the tract, causing survey by the county surveyor and return of field
notes along with an application for award to the Land Office. An applicant
having taken these statutory steps prior to March 13, 1931, when Senate
Bill 310 superseding these statutes as to such land took effect, is entitled to
an award.

OFFICES OF THE ATTORNEY GENERAL,
Avustin, Texas, April 10, 1931.

Honorable J. H. Walker, Land Commaissioner, Austin, Texas.

DEar Sir: Your letter of April 8, 1931, addressed to the Attorney
General, has been duly received. Your inquiry is as follows:

“When Senate Bill No. 810 relating to the enlargement of school land
sales became effective there were pending some claims under Division 2
of Chapter § Title 85 relating to the disposition of minerals. This begins
with Article 5388 of the Revised Civil Statutes of 1925. The department
had not passed on these claims at the time of the passage of the statute and
no payment has been made on them, and the awards have not been issued.
You will note that Article 56393 appears to provide that the locator may
proceed with the development and operation of the property as soon as he
posts the location. It does not appear that any payments are required
until after the notice of approval of the survey is given by the Land
Office. My inquiry is whether this department can issue awards on such
claims and accept payments?”

Article 5388, Revised Civil Statutes, 1925, provides for the sale and
patenting of all minerals in place, except oil, gas, coal and lignite, in
accordance with regulations set out in succeeding articles dealing
with that subject.

Article 5389 limits a mining eclaim to an area 600 feet wide by
1500 feet long.

Article 5390 provides the way in which a locator shall mark the
lines and corners of his claim and post notice of his location.

Article 5391 provides that the locator shall, within thirty days
after posting notice of his claim, file an application with the county
surveyor for the survey of the claim.

Article 5392 fixed the method of surveying and marking the claim
and making field notes thereof.

Article 5393 provides that the application and field notes of the area
shall be filed in the Land Office within 120 days after the application
to the county surveyor for survey, and that when all things have been
done in compliance with the law the Commissioner shall issue to the
applicant an award for the area and further that ‘‘nothing in this
article shall interfere with the right of the loecator to proceed with
the development and operation of the property after the posting of
the location, if such operation does not conflict with the mineral rights
of a vrior locator or owner.”’
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Article 5395 fixes the price to be paid at fifty (50) cents per acre
annually and a royalty of two per cent of the production.

Article 5397 provides for forfeiture of the claim prior to issuance
of patent if the locator fails in any respect to comply with the terms
of the law.

Senate Bill No. 310, approved March 13, 1931, authorizes the land-
owner to lease land for mineral purposes reserving one-sixteenth (six
and one-fourth per cent) of the production as a free royalty to the
State. This evidently supersedes the provisions cited above as to the
location of mining claims on sold school lands except in cases where
vested rights had been fixed by steps taken by the locator before
Senate Bill No. 310 became a law. It may be proper to scrutinize
each case carefully before deciding in favor of the validity of a claim
filed under the older statutes for the reason that under Senate Bill
No. 310 the State receives more than three times as much royalty ag
was provided by the former statutes.

The Supreme Court of the United States has held that the location
of a mineral claim by marking boundaries and posting notices es-
tablishes a property right in favor of the locator that may be pro-
tected by taking the subsequent statutory steps of recording applica-
tions and doing assessment work. Butte Copper Co. vs. Clark Mon-
tana Realty Company, 249 U. 8. 12; Cole vs. Ralph, 252 U. S., 286.

We are unable to find any decision by a Texas court that throws
light on this question but, construing the statutory provisions by
their own terms and in the light of what is said by the United States
Supreme Court on kindred questions, it is our opinion that claimants
filing before Senate Bill No. 310 became a law, having complied with
all preceding statutory requirements, are entitled to awards. We
believe, however, that it will be necessary for a mineral claimant to
show location, posting notice, marking corners with monuments, sur-
vey and return of field notes and the filing of application and field
notes in the Land Office in the manner and within the time required
by the statutes referred to before he is entitled to an award, and that
all such required steps must have been taken prior to March 13, 1931.

None of the various statutes under which public school lands have
heretofore been sold with minerals reserved by the State have re-
served the right to use the surface of the land for mining purposes.
It will, therefore, be necessary for the mineral claimant to deal with
the landowner as to the right of ingress and egress as to any damage
that may be done to the surface. It might be well to call their at-
tention to this faet in order to avoid misunderstandings in the future.

Yours very truly,

) Geo. T. WiLson,
Assistant Attorney General.
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OPINIONS RELATING TO SCHOOLS AND SCHOOL DISTRICTS

Op. No. 2861.

Frer TEXT B0OOKS—SC0HOOL TRUSTEES—LIABILITY OF AND INSURABLE
INTEREST IN FREE TEXT B0OKS—POWER OF STATE SUPER-
INTENDENT TO REQUIRE LocAL DISTRICTS TO INSURE-

Frerx TeEXT BOOKS.

1. School trustees as legal custodians of State owned free text books
consigned to them are liable for any loss of any books by fire, etc., oc-
casioned by their negligence or default; but are not absolutely liable as in-
surers for any loss not suffered through any negligence or default on
their part.

2. School trustees as legal custodians of State owned free textbooks
consigned to the their districts have an insurable interest in such books.

8. The State Superintendent of Public Instruction, with the approval of
the State Board of Education, is authorized by existing statutes to require
school distriets to carry fire and tornado insurance on state textbooks con-
signed to such districts while such books remain in their possession.

4. Existing policies are not invalid because made in the name of the
district or the trustees and because it is not stated thereon that the books
are the property of the State, and premiums paid upon such policies cannot
be recovered on that theory. Such trustees, having an insurable interest,
may sue upon such policies for any loss sustained, any recovery had there-
on being for the use and benefit of the State.

5. Insurance companies insuring free text books consigned to school
districts are charged with knowledge of the general laws providing that
ownership of said free text books remains in the State, and the failure of
a policy of insurance to state that fact is no defense to an action to re-
cover on such policy.

OFFICES OF THE ATTORNEY (GENERAL,
AvustiN, Tuxas, July 16, 1931.

Honorable S. M. N. Marrs, State Supt. of Public Instruction, Austin,
Tezxas.

DEar Sir: Your letter of recent date, addressed to Attorney Gen-
eral James V. Allred, in which you request the opinion of this depart-
ment upon certain points concerning the free text book laws of this
State, has been received and referred to the writer for answer. Your
five numbered questions will be copied and answered herein in the
order in which asked by you.

Your first question is as follows:

“l. Does the legal responsibility of school trustees as set forth under
Artlclgzs 2872, 2873 and 2874 include the accounting for all books consigned
to their district by the State? If so, does this liability extend to account-
ing for all books destroyed, lost, burned by fire, etc.?”

We quote the following provisions of the 1925 Revised Civil Stat-
utes of Texas, which are pertinent to the question asked:

“Art. 2872, Custodians—The School trustees of each district shall be
designated as the legal custodians of the books and shall have the power to
make such arrangements for the distribution of books to the pupils as they
may deem most effective and economical; provided, that no district shall
have the power to make any regulations in regard to text books which is at
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variance with the provisions of this Act, or with the regulation of the
State made by the State Superintendent of Public Instruction and ap-
proved by the State Board of Education.”

“Art. 2873. Property of State—Books shall remain the property of the
State, and after purchase through requisition according to the provisions
of this Act, shall remain in the charge of the district school trustees as
the legal custodians of the books. The district school trustees shall have the
power to delegate to their employees such power as to requisitions and dis-
tributions of books and the management of books as in their judgment may
be best; provided, that such plans shall not be at variance with the pro-
visions of this law, or with the State Rules for Free Text Bocks formulated
by the State Superintendent of Public Instruction and approved by the
State Board of Education.”

“Art. 2874, Trustee’s Bond—One or more members or employees of each
district board of trustees shall enter into bond in the sum of fifty per cent
in excess of the value of the books consigned to them by the State, pay-
able in Austin, Texas, to the Governor of the State of Texas, or his sue-
cessors in office, said bond to be approved by the county judge of the county
in which the school is situated, and by the State Superintendent of Public
Instruction, and deposited with the State Superintendent, conditioned on
the faithful discharge of his duties under his cmployment and under this
Act, and that he or they will faithfully account for all books coming into
his or their possession and for all moneys received from the sales thereof;
provided, that all moneys aceruing from their forfeiture of the bonds

%‘halli kz’e deposited by the Governor to the credit of the State Text Book
und.’

“Art. 2876b. Rules by Superintendent—Specific rules as to the requisition,
distribution, care, use and disposal of books may be made by the State
Superintendent of Public Instruction, subject to the approval of the State
Board of Education; provided, that such rules shall not conflict with the
provisions of this Act, or with the uniform text book law under the terms
of which contracts for supplies and books are made with the publishers or
with the terms of said contract. ... ”

It will be noted that Article 2872 provides that the school trustees
of each district shall be designated as the legal custodians of the
books. Article 2873 provides that the books shall remain the prop-
erty of the State and remain in charge of the district school trustees
as the legal custodians of the books, and Article 2874 provides that
one or more members or employees of each distriet board of trustees
shall enter into bond * * * conditioned on the faithful discharge of
his duties and that he or they will faithfully account for all books
coming into his or their possession and for all moneys received from
the sales thereof. The form of bond now used by the State Depart-
ment of Education (copy of which was furnished by you) shows that
it is to be executed by those persons selected by the local board of
school trustees, and placed in charge of the distribution and manage-
ment of the free text books, and is conditioned that the miakers of the
bond, ‘‘shall faithfully discharge all of their duties under such em-
ployment and under the Act of the Legislature aforesaid, and shall
faithfully account for all books coming into their possessiocn, and for
all moneys received from the sale of such books, as fines on damaged
books, and as insurance on books destroyed.”” In an opinion of this
department dealing with said bonds, dated April 16, 1919, addressed
to Miss Annie Webb Blanton, State Superintendent of Public In-
struction, printed Reports of Attorney General 1918-20, page 490,
Hon. C. W. Taylor, Assistant Attorney General, said:

“They (the trustees) having selected the persons to have charge and
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management of the books, then the Act requires that such persons enter
into the bond above described. Such bond would be the individual under-
taking of the parties executing it, and would not be the obligation of the
district. To hold that such a bond was the obligation of the school district
and not of the individual principals thereon would destroy the very purpose
of the bond, to make the persons having charge of the books responsible
for their distribution and safz keeping.” (Italics ours)

Bulletin No. 278 of the State Department of Education, being No.
1 of Vol. VII, styled ‘‘Revised Text Book Regulations’’ and dated
January, 1931, provides (pages 36 and 37) that if a child loses or
damages a book he must pay therefor according to the condition of
the book when lost or damaged, and if damaged, according to the
damage done. It is further provided (p. 37) that:

“Superintendents should use discretion in assessing fines. A pupil should
not be charged for books that health officers require destroyed because
of contagious disease, or for those burned in the loss of a home by fire, or
for those lost in other nonpraventable accidents,

“If a pupil or his parent or guardian refuses to pay the fine on a lost
or damaged book, the pupil should be deprived of the benefit of free text
books until the fine is paid. Reasonable wear is to be expected and should
not be penalized.”

and further in Section 4, page 37:

“It is not the intention of the law that a trustee or his representa-
tive giving bond should be required to replace books lost or damaged by
pupils. The purpose of the bond is to make sure that all boards will see
that responsible persons are selected as consignees of the books. (Italics
ours) The custodian to whom the books are to be shipped must be under
bond before requisitions for books will be honored by this department.”

In our opinion the regulations of the State Department of Educa-
tion are reasonable and in keeping with the spirit of the above quoted
statutes. As stated in the regulations now in use in your Department,
the object of Article 2874 in requiring bond is to see that responsible
persons are selected as custodians. That requirement was not in-
tended to extend the liability of the trustees as fixed by their status
as ‘‘legal custodians’’ of the books. They remain the legal custodians,
though an actual custodian is selected and bonded by them in ac-
cordance with the provisions of Article 2874. The actual custodian,
with his bondsmen, then becomes liable for any negligence or default
on his part. The liability of the trustees for any negligence on their
part is not released by the furnishing of the bond, but remains as it
was before. Both the legal custodians and the aetual custodian are
required to account for the books, and for any sums collected by them
respectively for fines, sale price of books, ete. It is our opinion, and
you are so advised in response to the first inquiry in your first num-
bered question, that the legal responsibility of school trustees for free
text books does include the accounting for all books consigned to their
district by the State.

In the second inquiry contained in your first numbered questlon
you desire to know whether this responsibility of the trustees is such
as to make them liable in case books are destroyed, lost, burned, ete.
Your inquiry makes no distinetion between accidental loss loss caused
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by negligence, and loss caused by intentional default. These distine-
tions are vital and fundamental in determining the liability of any
person in any case, and must be borne in mind in determining the
legal liability of any man for any loss suffered. It has been held by
the Supreme Court of this State that an officer for hire intrusted
with the duty of collecting public money is absolutely liable for the
same and must aceount fully and cannot ‘‘lose’’ it. Boggs vs. State,
46 Texas 10; Wilson vs. Wichita County, 4 S. W. 67. The two cases
cited deal with a tax collector and a county treasurer, respectively,
both of whom are bonded to pay over all monies coming into their
hands. They are officers for hire, and from the very nature of the
offices they hold, (aside from the bonds required to be furnished)
the safety of public funds makes it imperative that they be held ab-
solutely liable for money collected by them. The case of a school
trustee who is made by law the ‘‘legal custodian’’ of free State text
books is vastly different. He receives no compensation, he is not
under bond. He was not elected primarily to handle free text books,
but that duty was thrust upon him by comparatively recent statutes.
By the regulations of your Department he cannot collect from a pupil
whose book is destroyed by accidental fire, and yet if his liability for
an accounting were an absolute liability, he would be compelled to pay
for that book accidentally burned while i possession of that pupil,
and which was placed there by the State for the benefit of the State
and the pupil, not the trustee. Such a holding would be econtrary to
reason, unintended by the statutes, and not justified by existing rules
of law. A trustee, one of the legal custodians of the books, has dis-
charged his duty when he accounts for the number of books eoming
into his possession by returning the books, the sale price thereof, or
else shows that they were lost or destroyed through no fault of his
own. The same rule of reason with regard to loss of a book by a
pupil, which is now in foree in your department, applies in case of
a trustee. There might be a basis, under the wording of Article
2876¢ of the Statutes, for holding a pupil liable for all books deliv-
ered to him, but such language is not used when defining the duties of
a trustee, and your Department has coustrued the law otherwise as
applied to a pupil. The trustee must ‘‘account’’ for the books—show
what became of them, how many are not returned, the reason there-
for, and if books are lost through his negligence or default he must
pay therefor. And once he sells books, receiving money therefor, or
collects fines on damaged books, he must account absolutely for such
money. Your regulations (sec. 1, p. 36) following Article 2874, re-
quire that all sales and collections be reported within thirty days.
If this be complied with, loss by a trustee from this souree will be
exceedingly rare. A school trustee is in faet as well as in name a
trustee—not an insurer,

In response to the second inquiry of your first numbered question,
you are advised that a school trustee as one of the legal custodians
of State free text books consigned to his distriet, is not absolutely
liable as an insurer, but that he is liable for any loss of books caused
by his negligence or default.

“2. Does each school district through its officers have an insurable
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interest in textbooks loaned to the district by the state and for which
they are bonded to the state in an amount 50% in excess of the value of
such books?”

The general rule with regard to insurable interest of custodians of
property is announced in Cooley’s Briefs on Insurance (2d Ed.), one
of the best known and most often quoted of the recent works on in-
surance law. The rule is there announced (pp. 246, Vol. I) as fol-
lows:

“In Hartford Fire Insurance Co. vs. Evans (Tex. Civ. Apps.) 255 8. W.
487, it was held that a cotton gin operator, who stored cotton owned by
other persons with a compress company company and held the comipress
tickets, had an insurable interest in the cotton, entitling him to insure it
in his own name for the benefit of himself and the beneficial owner.

“From the foregoing rule as to bailees generally, it may be deduced
that thpugh o warehouseman has mo pecuniary interest in goods in his
possession and is not liable for their loss by fire, yet he has a general
insurable interest enabling him to insure them as his own.

“This is the rule laid down in Home Ins. Co. vs. Minneapolis, St. P. & S.
M. Ry. Co., 71 Minn. 296, 74 N. W. 140; Pelzer Mfg. Co. vs. Sun Fire Office
36 S. C. 213, 15 S. E. 562; Dawson vs. Waldheim 80 Mo. App. 52; Shep-
pard vs. Peabody Ins. Co. 21 W. Va. 368; Carter vs. Humboldt Fire Ins.
Co. 12 Iowa 287; Eastern Railroad Co. vs. Relief Fire Ins. Co. 98 Mass.
420; Fire Ins. Ass'n, Limited, vs. Merchants & Miners Transp. Co. 66 Md.
339, 7 Atl. 905, 59 Am. Rep. 162; Lewis vs. Home Ins. Co. 110 Misc. Rep.
592, 181 N. Y. S. 839; Hamburg-Bremen Fire Ins. Co. vs. Lewis, 4 App.
D. C. 66.”

It will be noted that one of the leading cases on this doctrine is a
Texas case (Hartford Fire Ins. Co. vs. Evans, 255 S. W. 487). At-
tention is also directed to the case of People vs. Liverpool & London
& Globe Ins. Co. 2 Thomp. & C. (N. Y.) 268, where it was held that
possession, coupled with a right of beneficial use, supported an in-
surable interest. In that case the trustees of an asylum attempted
to convey such asylum to the people. The State went into possession,
and though without title, was held to have an insurable interest.

Aside from this narrow ground, it should be remembered that the
rule requiring an insurable interest is a rule founded on public policy
—the policy being to prevent wagering contracts and to remove any
incentive to intentional destruction which a profit in loss of another’s
property might otherwise create. As pointed out in the case of Hart-
ford Fire Ins. Co. vs. Evans, supra, there are cases in which the rule
Is inapplicable, or more correctly stated, cases in which public policy
directs that an insurable interest be had. Suech, it seems to us, is the
case with the State’s free text books. It would be a strange ‘‘public
policy’’ which would decree that it was adverse to the best interest of
the State to permit the officers in custody of State property to insure
the same for the State for safe keeping. Any such insurance would
be for the State’s benefit, regardless of whether the names of the
trustees or the name of the school district were inserted in the policy,
and any recovery had thereon would be for the State’s use and money
so recovered by any trustee would be in trust for the State. It 18,
therefore, our opinion, and you are so advised, that the trustees, the
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legal custodians of the books, have an insurable interest in books
consigned to their school distriet by the State.

“3. In the absence of any prohibitive statutes, may the State Board of
Education or State Superintendent of Public Instruction under the pro-
visions of Article 2876 B, require school districts to carry fire or tornado
insurance on textbooks assigned to such districts while such books remain
in their possession?”

Article 2876 B expressly authorizes the State Superintendent of
Public Instruction to make specific rules as to the requisition, distri-
bution, care, use, and disposal of books, provided such rules shall not
conflict with any provision of the free text book act, and shall be
subjeet to the approval of the State Board of Edueation. Such rules
must, of course, be reasonable. Section 17, p. 41, Bulletin No. 27§,
supra, recommends that insurance be carried on the free textbooks,
but the carrying of such insurance is not made obligatory by your
present rule. It is our opinion that the requirement mentioned by
you is reasonable and that you, with the approval of the State Board
of Eduecation, may require school districts, through their trustees, to
carry such insurance on textbooks consigned to such distriets while
the books so consigned remain in their possession.

“4, If it is held that the state may hold legal custodian of textbooks in
each school responsible for the safe-keeping and accounting for such books,
and may require insurance to be carried, must the insurance policy spe-
cifically state in each case that the books are the property of the State of
Texas, held in trust by the district? If it is held such policy must be so
worded in order to be legal and enforceable, may the school districts re-
cover all premiums paid on policies now in force which are not so worded?
As an example, in some of the larger cities, insurance in large amounts
is carried by the district on the state owned free textbooks, and premiums
have been paid on these policies over a long period of years. If these pol-
icies are not valid, the district is certainly entitled to recovery of the
premiums paid as they have not, in fact, had any protection.”

The insurance carried should be in favor of the State, and the policy
should state that the books are the property of the State. In our
opinion you are authorized by existing statutes to require this insur-
ance to be carried in the name of the State. The policy will, of course,
show where the books are located, and should be broad enough to in-
clude any books requisitioned and added to any local stock during
the year the particular policy is in force. You are further authorized
to make rules requiring the various policies of insurance to be mailed
to you for inspection and approval, this being necessary to any effec-
tive enforcement of a rule requiring insurance to be carried. It
would be analogous to the present procedure in your department with
reference to bonds of custodians having actual charge of the books.
In the event the policy covers personal property belonging to the
district, in addition to the State’s textbooks, the policy should be in
favor of the State and the distriet, as their respective interests may
appear.

We recommend that the policy specifically state that it is favor
of the; State, jbut this recommendation is not to be understood as in
Aanywise varying our opinion expressed in answer to your question
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number two concerning the insurable interest of the trustees. .A
policy is not void or voidable on that ground if issued to the distriet
or the distriet trustees. They have an insurable interest, though
not ownership, and may insure the books and recover for any loss
suffered thereby, the recovery being for the benefit of the State and
to be paid to the State, in accordance with the requirements set forth
in the bond of the actual custodian. This is a general and well settled
rule of insurance law. Once an insurable interest exists, the property
may be insured by the person who has the insurable interest, and the
policy may be sued upon and a recovery had, such recovery being
for the benefit of the real owner. Hartford Fire Ins. Co. vs. Evans,
255 S. W. 487; Allison, Bailey & Co. vs. Phoenix Ins. Co. 87 Tex.
593, 30 S. W. 547. Since these policies issued in the name of the
district or the trustees are valid and enforceable, no recovery can be
had for premiums paid on the theory that the policies are invalid and
that no protection has been had.

Mr. R. D. Henderson, Manager of the Text Book Division of your
Department, states that in only a few isolated instances have insur-
ance companies sought to defeat recovery on these policies on the
ground that the distriet or the trustees had no insurable interest in
the books. There is no reasonable basis for the contention made
by these few litigous companies, but the requirement that the insur-
ance be in the name of the State would remove even this shadowy
contention and would expedite recovery in all cases.

“5. In the case of fire losses recently sustained, is the state entitled
to recover the value of such books covered by policies which did not
specifically state the books were the property of the state, held in trust
by the district, where such omission was apparently made by the agent?
Would it be held that it would be prima facia evidence that the agent
knew that the textbooks so insured were, in fact, the property of the
state and merely held in trust by the district by virtue of the faet that
free textbooks have been furnished for more than ten years and all citi-
zens are aware of this fact?”

It is immaterial that the policies do not state that the books are
owned by the State, or that the interest of the trustees was other
than unconditional and sole ownership. The laws pertaining to free
textbooks are general statutes, binding alike on all citizens and per-
sons, natural or artificial. No man can plead ignorance of the law to
defeat a recovery on a contract, and this rule would be applied with
its usual force in case of insurance companies. The policies are is-
sued with reference to the law in force at the time of issuance. The
laws in force charge all men contracting under them with notice of the
fact that ownership of free public school textbooks remains in the
State, and the insurance company is as cognizant of that fact as is the
local board of trustees. The contracting public can no more plead ig-
norance of the ownership of the State under these circumstances,
while dealing with duly elected or employed officials or agents of the
State, than it could the lack of knowledge of the ownership in the
State of the University at Austin.

The State is a proper party to any suit to recover on any poliey of
insurance issued on State owned textbooks, and in event the policy
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be issued to a local district or loeal trustee, the State may join in a
suit to recover thereon. For authority for the various statements made
in answer to your fifth numbered inquiry, see the able opinion of Mr.
Justice Brown in Wagner & Chabot vs. Westchester Fire Insurance
Co., 92 Tex. 549, 50 S. W. 569. Authorities are numerous on all
common points of insurance law, and for that reason we have not
sought to burden this opinion with excessive citations; suffice to say
that the general statements made herein are sustained by abundant
authority. We have sought to put this opinion in such form as to be
of most assistance to you in drafting the administrative regulations
contemplated by your Department.
Very truly yours,
R. W. YarBoROUGH,
Aksistant Attorney General.
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OPINIONS RELATING TO PUBLIC OFFICERS’
FEES AND COMPENSATION

Op No. 2819.
CENSUS—PoPULATION—COUNTY SUPERINTENDENT—SALARY.

The respective provisions of Chapter 266, Section 1, and Chapter 267,
Section 1, Regular Session, Fortieth Legislature, 1927, making provision
for salary of County Superintendents, depend upon population in certain
counties, and construing the phrases appearing in each of said acts
respectively “according to the last proceeding Federal Census,” and “ac-
cording to the last Federal Census,” and the effect thereof relative to
the fixing of said salary and compensation according to the Fifteenth
Federal Census as officially announced by the Director of Census, and
each subsequent census as it occurs.

OFFICES OF THE ATTORNEY GENERAL,
AvusriN, TExAs, January 17, 1931.

Honorable S. M. N. Marrs, State Superintendent, Austin, Tezxas.

Dear Sir: The Attorney General is in receipt of yours of the fif-
teenth instant, and has assigned the same to me for reply, which reads
as follows:

“It has become necessary in this office to construe the meaning of the
language found in Section 1, Chapter 266, General and Special Laws of
the Regular Session of the Fortieth Legislature. You will note that the
expression occurs ‘“according to the last preceding Federal Census.” When
this act was passed, Dallas County was the only one to which it applied,
but since the census has been obtained for 1930 Bexar County and Harris
County have the prescribed population. Question: Does Chapter 266, Gen-
eral and Special Laws, Regular Session of the Fortieth Legislature, now
apply to Harris County and Bexar County as well as Dallas County?

“I wish now to refer you to Section 1, Chapter 267, General and Special
Laws, Fortieth Legislature, Regular Session. In this section we find the
expression “according to the last Federal Census.” When this act was
passed, it applied only to Wichita County, as by the Federal Census of
1920 it was the only county in Texas whose population fell between 60,000
and 78,000. According to the Federal Census of 1930, Galveston, Grayson,
and Navarro Counties have a population which falls between these two
limits and Wichita County exceeds the 73,000. Question: Does Chapter
267 now apply to Galveston, Grayson and Navarro Counties and not in-
clude Wichita County, for which it was specially enacted?”

Chapter 266, Acts 1927, Fortieth Legislature, page 393, being Sen-
ate Bill No. 894, approved April 1, 1927, effective ninety (90) days
after March 16, 1927, which act appears as Article 2700a, Revised
Civi]l Statutes, 1925, reads as follows, to-wit:

“Section 1. That the salary of the Superintendent of Public Instruction
in all counties in Texas having