No. 2991

ORGANIZATION OF INSURANCE COMPANIES—DIVISION OF CAPITAL
STOCK INTO VOTING AND NON-VOTING CLASSES

1. The omission of a significant word or provision from a re-enactment
indicates an intention to exclude the object theretofore accomplished by the
words omitted.

2. Apparent inaccuracies and mistakes in the mere verbiage or phraseolo-
gy will be overlooked to give effect to the spirit of the law.

3. The caption or marginal note appearing in a code as adopted by the
legislature is to be regarded as a part of the article to which it relates.

4. Capital stock domestic fire insurance companies may not divide capital
structure into classes of stock, part of which are composed of voting shares
and part of non-voting shares.

5. The holder of each share of demestic capital stock fire insurance com-
panies is entitled to vote each share of stock that he holds at all stockholders’
meetings.

6. This decision is not ir conflict with the case of St. Regis Candies
vs. Hovas, 3 S. W, (2) 430, which treats with ordinary corporations only.

Austin, Texas
September 17, 1936

Honorable R. L. Daniel Chairman, Board of Insurance Commis-
sioners, Austin Texas.

DEAR SIR: Your communication of August 3 has been referred
to the writers for consideration. We have concluded that, due
to the importance of your inquiry, a conference opinion should
be rendered. Your letter reads in part as follows:

“There has been presented to this Department the Articles of Incorporation
and other information relative to the incorporation of a capital stock fire
insurance company. It is the intent of the organizers to provide for a fully
paid capital stock of not less than $100,600. It is their desire, however, to
divide the stock into Common and Preferred, the Common stock to retain the
entire voting power conferred by the stock. The Preferred stock in question
will be non-voting.

“You are requested to advise this Department whether or not in your
opinion such a division of stock would be permissible under the laws of
this State.”

We think the best solution to your problem can be obtained
by briefly reviewing the history of applicable general corpora-
tion and insurance legisiation, and court decisions. According-
ly, we direct your attention to Chapter 108, beginning at page
192 and ending at page 215 of the General Laws of Texas, Reg-
ular, First and Second Called Sessions of the Legislature, 1909.
The portion of this Act to which we direct your attention is
found at page 194, about the center of such page, as follows:
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“At all meetings of the stockholders, each stockholder shall be entitled to
one vote for each share of stock fully paid up appearing in his name on the
books of the company, which vote may be given in person or by written proxy.”

This is an Act providing primarily for the incorporation of
life, accident and health insurance companies and defining the
same, and is now found as a part of Article 4718, R. C. S. 1925.
In connection with this provision, we refer you to a letter ad-
dressed to Honorable R. L. Daniel, Chairman of the Board of
Insurance Commissioners, by W. W. Heath, of this Department,
under date of May 4, 1935, in which it was held under this pro-
vision that no stock in such company could be issued without
voting privileges. We find, however, provision on page 210,
Section 55 of said Original Act of 1909, as follows:

“All the provisions of the laws of this State applicable to life, fire, marine,
inland, lightning or tornado insurance companies, shall, so far as the same
are applicable, govern and apply to all companies transacting any other kind
of insurance business in this State, so far as they are not in conflict with
provisions of law made specially applicable thereto.” (Italics ours).

We have briefly reviewed the title on insurance of the Re-
vised Civil Statutes of 1925, but in our rather casual examina-
tion of same we have failed to find incorporated therein Section
55, as hereinabove quoted. This becomes immaterial to the
question here presented, in view of Article 4710 of the 1925
Codification as hereinafter set forth,

In the case of St. Regis Candies, Inc., et al vs. Hovas, et al,
3 S. W. (2d) 432, in an opinion by the Supreme Court Commis-
sion of Appeals adopted by the Supreme Court, the question of
the power of a private Texas corporation to divide its shares
of stock into two classes, one class to have voting privileges,
and the other class to be without voting privileges, is fully dis-
cussed. The following language is used by the Court:

“Authorized increase or decrease of ‘authorized capital stock’ may be
secured by action of the directors based upon ‘a two-thirds vote of all its
stock’ in the one case, or ‘a two-thirds vote of all its outstanding stock’ in
the other, Articles 1330, 1332. Voluntary dissolution may be had ‘where four-
fifths in interest of all stock outstanding shall vcte’ therefor ‘at a stockholders’
meeting,’ or ‘when, without a stockholders’ meeting, all the stockholders . . .
consent in writing,” Article 1387. In respect to action taken or proposed
under these provisions (i.e., articles 1330, 1332, and 1387) and action taken
or proposed in respect to other fundamental alterations of the corporate
purpose, structure, and properties, and for instant purposes, two assumptions
are indulged in favor of the holders of class B stock, so-ealled: (a) Every
stockholder is entitled to vote; and (b) those owners are 'stockholders.’

“We have generally reviewed the constitutional and statutory provisions
mentioned above for the purpose of indicating that no expressed declaration
of voting right in a stockholder exists, save in the exceptional instances last
mentioned and on the assumptions there made. If the right exists in virtue
of law it rests in implication. The fact that the Legislature, in execution of
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the command given, made specific provision for voting rights in what we
have called the exceptional situations and omitted provisicn therefor in
other cases is not without cogency. With the exact subject of voting rights
present in the minds of the law makers, a specific enactment for named con-
ditions and silence in respect to other conditions would seem to indicate a
purposed omission in deference to libherty of contract,

“There are other situations of like import: (a) The general requirements
of article 12 of the Constitution have reference to railroad and insurance
corporations, as well as to corporations generally. But in executing the
command the Legislature put railroad corporations into a class (title 112, arts.
6259-6534, R. S. 1925) and insurance corporations into another class (title 78,
arts. 4679-5068, R. S. 1925). :

“In article 6289 certain ‘rules’ are named to be controlling in the ‘election of
the board of directors’ of a railrcad corporation. Among the rules is this:

‘“‘Bach -stockholder shall have the right to vote . . . for the number of
shares of stock owned by him for as many persons as there are directors to
be elected.’

“The matter of ‘by-laws’ is the subject of article 6293, and it is there
said that:

“‘The stockholders of the corporation shall be entitled to one vote for
each share of stock held by them.’

“Comparable provisions are made for ‘life, health, and accident insurance’
corporations (article 4718), ‘mutual assessment accident companies’ (article
4789), ‘mutual life insurance companies’ (article 4801), and ‘mutual insurance
companies’ (article 4868), and omitted in respect to various other classes of
‘insurance companies,’ etc.

“(b) By the terms of section 16, art. 16, Constitution, the Legislature is
required to provide, by general laws, for the incorporation of ‘bodies with
banking and discounting privileges, for supervision, ete., and for adequate
protection and security of depositors and creditors. Execution of the require-
ments has general evidence in title 16, R. S. 1925 (articles 342-548). Among
other things, it is there provided (article 503) that:

“‘In the elections of directors, and in deciding all questicns at meetings of
shareholders . . . each shareholder shall be entitled to one vote on each
share of stock held by him.”

It is apparent from a reading of the above quotation that it
is the opinion of the court that, except to the extent as provided
for by the Legislature to the contrary, corporations may be
created in Texas with two classes of stock, one with voting
privileges, and the other without voting privileges. It is equally
apparent from a careful study of said decision that the Legisla-
ture has the right to provide that all of the stock of a corpora-
tion shall have voting privileges. It, therefore, necessarily fol-
lows that since the Legislature has seen fit to make the special
provision entitling each stockholder to one vote for each share
of stock fully paid up carried in his name on the books of the
life, accident and health company, organized under the provi-
sions ¢f Chapter 3, Title 78 of the Revised Civil Statutes, as set
out in Article 4718, Revised Civil Statutes 1925, in the absence
of some similar provisions with respect to other domestic in-
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surance companies, such other domestic insurance companies
could be created with two classes of stock, one with voting privi-
leges, and one without voting privileges, especially if Section
55 of the Original Act of 1909, making the provision of the laws
of this State, applicable to life companies, govern and apply to
all companies transacting any other kind of insurance business
in this State, has been repealed by omission from the 1925 Codi-
fication,

The question confronting us, therefore, narrows down to the
proposition of whether or not there is any law on the statute
books of our State providing that all stock in insurance com-
panies in Texas, (either capital stock fire insurance companies,
which you inquire about, or insurance companies generally),
shall have voting powers.

Article 4708, Revised Civil Statutes, 1925, reads as follows:

“The affairs of any such company organized under the laws of this State
shall he managed by not more than thirteen nor fewer than seven directors,
all of whom shall be stockholders in the company. Within thirty days after
the subscription books of the company have been filed, a majorily of the
stockholders shall hold a meeting for the eleclion of directors, each share
entitling the holder thereof to one vote. The directors then in office shall
continae in office until their successors have been duly chosen and have
accepted the trust. The annual meeting for the election of directors of any
such company shall be held during January, as the by-laws of the company
may direct.” (Italics ours).

Clearly, this statute applies only to the election of directors.
Article 4710, Revised Civil Statutes, 1925, reads as follows:

“No meeting of stockholders shall elect directors or transact such other
business of the company, unless there shall be present, in person or by prozy,
@ majority in value of the stockholders equul to two-thirds of the stock of
each company.” (Italics ours).

This statute was brought forward from Vernon’s Civil Stat-
utes, 1914, (Revised Civil Statutes, 1911), Article 4718, un-
changed except the omission of the words “at such meeting”
after the word “present”.

We must determine what is meant by the language in said
Article 4710, “transact such other business of the company.”
If the codifiers in 1925 had not changed the language ‘‘unless
there shall be present at such meeting” to “unless there shall
be present”, it would be obvious that “such other business of
the company” would be limited to that transacted ‘at such
meeting”’, referring back to the meeting held for the purpose
of electing directors. It is to be considered that the codifiers
and the Legislature in adopting the code intended to accomplish
some purpose in dropping the language “at such meeting”, or
they would not have done so, and the only reasonable explana-
tion fo the mind of the writer hereof is that it was no longer
intended to limit said Article 4710 fo business transacted at
meetings for the purpose of electing directors, but, on the con-
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trary, intended that it apply to all meetings of stockholders for
the purpose of electing directors, or transacting any other busi-
ness of the company. The rule just stated is set forth in 39
Texas Jurisprudence on page 241 in the following language,

and is supported by the Texas authorities there cited:
“In the comstruction of an act or provision that has been amended, re-

enacted, or re-stated, the circumstance that the original statutory language
has been modified . .. may be taken into consideration as an aid to the
ascertainment of the legislative intent. . . . The omission of a significant
word or provision from an amendment or re-enactment indicates a desire
to change the effect or interpretation of the act, or an intention to exclude
the object theretofore accomplished by the words omitied.” (Italics ours).

To say that the language “transact such other business of the
company” was not intended by the Legislature to mean ‘“trans-
act any other business of the company” would be to make the
language meaningless, and place a purposeless and useless in-
terpretation upon the statute. Texas Jurisprudence, Volume
39, page 222, uses the following language:

“Thus it has been decided that a statute or provision should not be given
a, construction rendering it fruitless, futile, meaningless, purposeless, or
useless, when the language can be otherwise construed.” (See Texas cases
cited thereunder).

A careful examination of the preceding statutes in Chapter
2 of Title 78 of the Revised Civil Statutes, wherein Article 4710
is found, reveals that the only business of the company set forth
in such Chapter 2 for the stockholders to attend to is the elec-
tion of directors, and, therefore if the word “such” is interpreted
literally rather than as “any”, that portion of the statute will
be meaningless.

Corpus Juris, Volume 59, under the title “Statutes”, Section
573, reads as follows:

“(3) Spirit or Letter. In pursuance of the geueral object of giving
effect 1o the intention of the legislature, the courts are not controlled by the
literal meaning of the language of the statutes, but the spirit or intention of
the law prevails over the letter thereof, it being generally recognized
that whatever is within the spirit of the statute is within the
statute although it is not within the letter thereof, while that which
is within the letter, although not within the spirit, is not within the
statute. Effect will be given the real intention even though contrary
to the letter of the law. The rule of construction according to the spirit of
the law is especially applicable where adherence to the letter would result
in absurdity or injustice, or would lead to contradictions, or would defeat
the plain purpose of the act, or where the provision was inserted through
jinadvertence. In following this rule, words may be modified or rejected and
others substituted, or words and phrases may be transposed. So the
meaning of general language may be restrained by the spirit or reason of _
the statute, and may be construed to admit implied exceptions. Apparent
inaccuracies and mistakes in the mere verbiage or phraseology will be
overlooked to give effect to the spirit of the law. However, to. permit the
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application of the principle under discussion, there must be something in
the statute which makes it clear that the legislature did not intend that
the letter of the statute was to prevail. When the law is free and clear
from ambiguity, the ietter of it is not to be disregarded on the pretext
of pursuing its spirit.”

We believe that it is obvious that said Article 4710 was in-
tended to apply to all meetings of the stockholders in any Texas
insurance corporation held for the purpose of electing directors,
or transacting any other business. If that be true, then no meet-
ing of stockholders shall transact any business of the company
unless there shall be present in person or by proxy a majority
in value of the stockholders equal to two-thirds of the stock of
such company. Then the question to determine is whether or
not such language prevents an insurance company from being
created with two classes of capital stock, one class voting, and
another class non-voting. The caption or heading of this statute
in the 1925 Codification is “Quorum of stockholders”. The
word quorum as defined in Webster’s Unabridged Dictionary
is as follows:

“Such a number of officers or members of any body as is, when duly as-
sembled, legally competent to transact business. The quorum of a body is
an absolute majority of it, unless the authority by which the body was created
fixes it at a different number.”

The caption or marginal note appearing in a code as adopted
by the legislature is to be regarded as a part of the article to
which it relates. 89 Texas Jurisprudence, page 229; Robinson
v. State, 11 Criminal Appeals, 309; R. C. L., page 1034.

If Article 4710 has for its purpose the defining of what is a
quorum of stockholders of an insurance company, and such
quorum is defined to be a majority in value of stockholders
equal to two-thirds of the stock of such company, and such a
quorum is that number of stockholders, as when duly assembled,
is legally competent to transact business, it is obvious that it is
intended by said Article 4710 to provide for voting power for all
of the stock of such company.

It might be contended that the language ‘“unless there shall
be present, in person or by proxy, a majority in value of the
stockholders equal to two-thirds of the stock of such company”,
merely requires the presence of such number of stockholders for
the purpose of advancing their views to those entitled to vote
under the provisions of the charter of the company, and does
not of necessity grant voting privileges to such stockholders.
We, believe, however, that the use of the word “quorum” of
stockholders in the marginal note or title to said Article 4710,
placed there by the codifiers, indicates that it was intended that
the number of stockholders set forth in such article as being
those necessary to be present in order to transact business im-
plies that such stockholders have the usual powers of those nec-
essary to make such a quorum of any body. For instance, there
are certain territorial representatives in the Congress of the
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United. States- who possess certain privileges and rights of mem-
bers of Congress who do not have voting privileges, but they
are not required to be present to transact business and are not
taken into consideration in determining a quorum.

The position here taken is further supported by the use of
the word “proxy” in the language ‘“there shall be present, in
person or by proxy.” The word “proxy” is defined in Webster’s
Unabridged Dictionary as follows:

“The action or practice of voting; making promises, etc., by means of
an authorized agent or substitute; agency, function, sometimes office, of a
procurator or deputy; as to vote or appear by proxy; marriage by proxy.

“Authority or power to act for another, as in voting in a legislative or
corporate capacity; specif.,, document or writing giving such authorization;
as to send proxies for the directors’ meeting.”

If such stockholders must be present in person or by proxy
under such definition of the word proxy, there is carried with
it the intention and meaning that the person holding the proxy
shall have the right to vote in the place of the absent stock-
holder.

It may be contended that such statute only requires the grant-
ing of the voting privilege to a majority in value of the stock-
holders equal to two-thirds of the stock of such company, but
it will be noted that under the terms of such article, if a majority
in value of stockholders equal to two-thirds of the stock of
such company are present either in person or by proxy, they
constitute a quorum authorized to transact business, and we
believe that under said article if any majority in value of the
stockholders equal to two-thirds of the stock of such company
are present, that they constitute a quorum with voting powers,
and, therefore, it necessarily follows that all of the capital stock
of said company has voting powers.

It, therefore, is our conclusion that said article 4710 fixes
the quorum of stockholders of any insurance company, unless
there be a special provision to the contrary elsewhere, (and
there is none in the case of domestic capital stock fire insurance
companies), and gives to the stockholders of such companies
the right to vote their stock; and, therefore, that no ecapital
stock fire insurance company can be created in Texas with two
classes of capital stock, one with voting privileges, and one
without voting privileges. Since neither the charter nor the by-
laws nor the Articles of Incorporation, can contain anything that
is in conflict with legislative enactments (See 14 C. J., page 363),
we respectfully advise that the division of such stock, as out-
lined in your letter, in our opinion, would be in conflict with our
laws. :

Yours very truly,
W. W. HEATH,
Assistant Attorney General
T. F. MoRrOW,
Assistant Attorney General
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This opinion has been considered in conference, approved.
and is now ordered recorded.
WM. McCraw,
Attorney General of Texas

No. 2992

SALARY BILL—COMMISSIONERS’ COURT POowER To
REDUCE SALARY OF COUNTY OFFICIAL—
MISTAKE OF LAW OR FACT.

Under the terms of Senate Bill No. 5, Acts Second Called Session, Forty-
fourth Legislature, a Commissioners’ Court is unauthorized to set, reduce or
change the salary of any county official except at a regular meeting of the
Commissioners’ Court in January. It does not alter the situation because
there is a mistake of fact or law in setting the salary of county officials.
The Commissioners’ Court may reduce, alter or change the salary of county
officials at a regular meeting of said Court provided it does not reduce
the salary so as to deny the officer the mirimum allowed by law or to increase
said salary so as to exceed the maximum provided by law.

OFFICES OF THE ATTORNEY GENERAL,
AUSTIN, TExAS, November 10, 1936.

Mr. L. P. Heard, County Auditor, Belton, T« xas.

DEAR SIR: This will acknowledge receipt of your letter of
inquiry under date of November 9, 1936, wherein you state that
the Commissioners’ Court of Bell County, at its first regular
meeting in January, 1936, under the terms of Senate Bill No. 5,
Acts Second Called Session, Forty-fourth Legislature, fixed the
salary of the County Attorney of such county at the sum of
$2,589.50 to be paid in twelve (12) equal installments as pro-
vided in said Senate Bill No. 5. It appears from the statement
of facts given in your letter that this salary was based upon the
report of the County Attorney of fees earned by him in 1935
and included fees that were served out in jail in the amount of
$740.00. As a result of a misunderstanding which will appear
hereafter, the Commissioners’ Court of Bell County, Texas, is
holding up the warrant of the County Attorney for the reason
that he is receiving more salary than in the opinion of the Court
he is entitled to receive under the law. It further appears that
the Commissioners’ Court, in setting the salary of the County
Attorney, was laboring under a mistake of law in that they
thought that fees discharged by laying out in jail should be
considered as fees earned as compensation for the year 1935.
It is admitted in the letter of inquiry that the salary of $2,589.50
does not exceed the maximum allowable to said County Attorney
under the law as it existed on August 24, 1935. After the above
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statement of facts you desire to be advised upon the followmg
two questions:

“(1) Can the Commissioners’ Court at this time deduct the sum of
$754.00 from the salary of the County Attorney, that amount being the
amount of fees served out in jail in 1935 by defendants charged in the
various courts in Bell County, regardless of the fact that his salary for
the year 1936 was fixed by the Court at $2589.50 to be paid in 12 monthly
installments?

“(2) Can the County Attorney be required to refund to the Officers’
Salary Fund the amount of $754.00, of fees served out in jail by defendants
in 1935?”

As we understand this inquiry, it is not whether or not the
Commissioners’ Court may at its next regular meeting reduce
the salary of the County Attorney but rather whether or not
they have the power at any other meeting than the regular term
to reduce the salary of the County Attorney. At any event, this
is the first question to be decided by this Department.

In the opinion of the writer this question is entirely answered
by the terms of Senate Bill No. 5. in the following provisions,
Section 2 thereof providing as follows:

“In counties having a population of less than twenty thousand (20,000)
inhabitants according to the last preceding Federal Census, it shall likewise
be the duty of the Commissioners’ Court, by its order duly made and
entered of record at its first regular meeting in January of each calendar
year, to determine whether county officers of such county (excluding
county surveyors, registrars of vital statistics and nctaries public) shall
be compensated for the fiscal year on the basis of an annual salary or
whether they shall be compensated onr the basis of fees earned by them in
, the performance of their official duties, and it shall also be the duty of
the county clerk to forward to the Comptroller of Public Accounts of the
State of Texas, on or before the 31st day of January, a certified copy of
said order of said Commisioners’ Court.”

Section 15 of said Act reads in part as follows:

“The Commissioners’ Court in counties having a population of not less
than twenty thousand (20,000) inhabitants, according to the last preceding
Federal Census at the first regular meeting in January of each calendar
year, may pass an order providing for compensation of all county and
precinct officers on a salafy basis. The Commissioners’ Court in each of
such counties is hereby authorized, and it shall be its duty, to fix the salaries
of Criminal District Attorneys.”

Section 13 reads in part as follows:

“The Commissioners’ Court in counties having a population of twenty
thousand (20,000) inhabitants or more, and less than one hundred and
ninety thousand (190,000) inhabitants according to the last preceding Federal
Census, is hereby authorized and it shall be its duty to fix the salaries of all
the following named officers, to-wit: sheriff, assessor and collector of taxes,
county taxes, cdunty judge, county attorney, including criminal district at-
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torneys and county attorneys who perform the duties of district attorneys, dis-
trict clerk, county clerk, treasurer hide and animal inspector. Each of sald
officers shall be paid in money an annual salary in twelve (12) equal install-
ments of not less than the total sum earned as compensation b& him in his
official capacity for the fiscal year 1935, and not more than the maximum
amount allowed such officer under laws existing on August 24, 1935;”

A careful review of the above cited sections will reveal that
the Commissioners’ Court set the salary of all county officials
who by their order are placed upon a salary basis at the first
regular meeting in January of each calendar year. In view
of these expressed sections the Commissioners’ Court would not
have authority to set the salary of any county official in any
other than the regular term.

Under a recent conference opinion this Department has held
that a County Attorney is entitled to no fee in a misdemeanor
case where a defendant discharges his fine and cost by going
to jail. Section 13 of Senate Bill No. 5, supra, in authorizing
the various Commissioners’ Court to set the salary of county
officials placed the following limitation upon the discretion of
the Commissioners’ Court as follows:

“Kach of said officers (referring to county officials who have been placed
upon a salary basis) shall be paid in money an annual salary in twelve
equal installments of not less than the tolal sum earned as compensation
by him in his official capacity for the fiscal year 1935, and not more than
the maximum amount allowed each officer under laws existing on August 24,
1935;”

Under Article 3883 as amended, Acts of Forty-fourth Legis-
lature, Regular Session, Section 8, the maximum that could be
paid a county attorney as of August 24, 1935, in a county with-
in the population brackets of Bell County, is $3500.00. It has
been determined that a Commissioners’ Court may not reduce
or alter the salary of a county official except at a regular meet-
ing of the Commissioners’ Court in January. It now remains to
be seen whether or not in view of the fact that there existed a
mistake of fact and law, the situation is altered so as to allow
the Commissioners’ Court to make a change under these circum-
stances. It is conceded that the Commissioners’ Court of Bell
County set the salary of the county attorney somewhere between
the minimum, which is the amount earned as compensation and
the maximum as provided by law. The mistake of fact or law
did not cause the salary of the official to exceed the maximum
provided by the law as it existed on August 24, 1935. In other
words, there can be no question that if there had not been a
mistake that the Commissioners’ Court would have had ample
authority to set the salary of the official as they did. In a re-
cent letter opinion written by the Honorable J. H. Broadhurst,
Assistant Attorney General, and in passing upon this identical
situation, it was held that the original action of the Commis-
sioners’ Court at the regular meeting in January was conclusive
and binding and said Court did not have the power at the pres-
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ent time, even in view of the fact that they were laboring under
a mistake of fact and law, to reduce the salary of the county at-
torney. To substantiate that opinion the writer of the same
referred to the case of Jeff Davis County vs. Davis, et al, 192
S. W. 291, a case which is strikingly analogous to the present
situation. That part of the opinion of the Court adopted in that
opinion and which we feel should be quoted here is to the fol-
lowing effect:

“That said court in approving, allowing and ordering said claims. paid
out of the funds of Jeff Davis county acted in good faith, but under a mistake
of fact, and without a knowledge of the law, and said claims being such the
payment of which plaintiif was not in law bound, their acts in approving,
allowing and ordering them paid out of the funds of the county as well as
the payment thereof are unauthorized, without the warrant of law and
unlawiul.” .

“These allegations, in a few words, present the sum and substance of
appellant’s contention respecting the guard hire items, viz: That the
orders of the Commissioners’ Court allowing same should be nullified be-
cause the court acted under a mistake of fact and without a knowledge of
the law and therefore the orders were unauthorized and unlawful. The
majority is of the opinion that such position is wholly unsound; that the
judgment of a court cannot be collaterally impeached inerely because it
was based upon a mistake of fact and without a correct knowledge of the
law.”

This Court decision as well as other authorities herein cited,
in the opinion of this Department, is conclusive of the question
submitted and you are therefore advised that the Commission-
ers’ Court of Bell County does not have authority at this time
or any other time other than the regular term of said Court in
January to change their orders so as to reduce the salary of the
County Attorneys. Of course, the Commissioners’ Court at its
next regular meeting may at that time reduce the salary of the
County Attorney to an amount not less than that actually earned
by said official as.compensation for the year 1935. We merely
wish to hold that in setting the salary of the County Attorney
at the first regular meeting in January 1936 that the order of
said Court in that respect is conclusive and binding until set
aside at a regular meeting of the Commissioners’ Court in Jan-
uary and in strict compliance with the terms of Senate Bill No.
5, supra.

Answering the above as we have disposes of the necessity of
answering your question number two.

Very truly yours,
JOE J. ALSUP,
Assistant Attorney General.

This opinion has been considered in conference and is hereby
ordered approved.
WILLIAM MCCRAW,
Attorney General of Texas.
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No. 2993

COMMERCE—INTERSTATE IMPORTATION AND SALE OF
NATURAL GAS—TAXATION

1. Interstate importation of natural gas by corporation partly through its
own pipe lines and partly through those of affiliated corporation trans-
porting same for hire, and first sale within the State at wholesale to local
distribﬁting company for resale to consumers, constitute interstate commerce
not subject to gross receipts tax levied by State.

2. Sale of interstate gas by importer, not to distributing company, but
direct to consumer either through rural or urban domestic, commercial or
industrial taps, constitutes intrastate commerce, the gross proceeds of which
are subject to the tax levied by Article 6060.

3. The transportation of natural gas for hire between points, and by
pipe Iines, wholly within the State of Texas, even though imported from
another State, constitutes intrastate commerce, the gross proceeds of
which are subject to the tax levied by Article 6060.

OFFICES OF THE ATTORNEY GENERAL,
AUSTIN, TEXAS, November 16, 1936.

Hon. Olin Culberson, Director, Gas Utilities Division, Railroad
Commission of Texas, Austin, Texas.

DEeAR SIrR: This acknowledges receipt of your inquiry of Oc-
tober 30, 1936, from which the following facts are deducible:

The El Paso Natural Gas Company owns and operates a na-
tural gas pipe line extending from the source of supply at Jal,
New Mexico, to the east city limits of the City of El Paso, Texas.
It also owns and operates a natural gas pipe line extending from
the west city limits of El Paso in a westerly direction into the
the States of New Mexico and Arizona. It has no pipelines
within the City of El Paso, and no franchise to conduct a busi-
ness in the City of El Paso. :

El Paso Gas Transportation Corporation (formerly El Paso
Gas Utilities Corporation) owns and operates a pipe line within
the city limits of El Paso connecting with the aforesaid inter-
state pipe line of the El Paso Natural Gas Company at the east
city limits of El Paso, and extending through and across the
City of El Paso to the west city limits where it connects with
the afore-mentioned western unit of the El Paso Natural Gas
Company’s pipe lines. The El Paso Natural Gas Company owns
and controls the El Paso Gas Transportation Company through
100% stock ownership and common or interlocking directorates
and officials.

The Texas Cities'Gas Company, which is not affiliated in any
way with either of the above-mentioned companies, owns and op-
erates the local gas distribution system within the City of El
Paso which serves domestic, commercial and certain industrial
consumers within that City. Texas Cities Gas Company pur-
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chases its gas requirements in El Paso from the El Paso Natural
Gas Company, and is supplied through the latter’s interstate
line from the Jal, New Mexico, field and through the connecting
line of El Paso Gas Transportation Corporation aforesaid. The
measuring station at which the gas so sold is delivered to Texas
Cities Gas Company is located within the corporate limits of
El Paso, approximately three miles west of the east city limit,
and on the above mentioned connecting line of El Paso Gas
Transportation Corporation. The El Paso Natural Gas Com-
pany pays a stipulated rate per one thousand cubic feet to its
subsidiary, E1 Paso Gas Transportation Corporation, to trans-
port its interstate imports of gas from the east city limits of El
Paso to the city gate or measuring station at which the gas is
delivered to the Texas Cities Gas Company; and also to trans-
port the remaining volume of such interstate gas from the east
city limits to certain industrial taps within the city limits where
the same is sold to industrial users by the El Paso Natural Gas
Company, but delivered to them for the El Paso Natural Gas
Company by El Paso Gas Transportation Corporation; also
‘he remaining volume of such interstate gas is transported by
El Paso Gas Transportation Corporation to the west city limit
of El Paso and there delivered to the western section of the El
Paso Natural Gas Company’s transportation lines above men-
tioned, from which point the latter transports a portion into New
Mexico and Arizona, but makes sales and deliveries therefrom
to industrial users within the State of Texas at points west of
El Paso.

The pressure in the El Paso Natural Gas Company’s line
from Jal, New Mexico, to the east city limit of El Paso aver-
ages about 360 pounds per square inch, while the pressure aver-
age within and west of the El Paso city limit is reduced to about
50 pounds per square inch.

The questions you propounded are as follows:

“l. Are the above operations, both witkin and west of the City of El Paso,
intrastate operations and if held so, are they subject to the tax levied
under amended Article 6060, Revised Civil Statules of Texas?

“2. If held subject to said tax, to arrive at the amount of tax, should
the price paid for said gas be considered or the amount received for the
transportation of said gas?”

We have considered carefully all of the authorities cited and
quoted from in your letter of inquiry. The cases upon which
we have principally based the conclusions which we shall state
hereinafter, however, are as follows:

Public Uilities Commission of Kans. vs. Landon, 249 U. S. 236, 63 L. Ed.
577. (1919)

Pennsylvania Gas Co. vs. Public Service Commission of New York, 252
U. S. 23, 64 L. Ed. 434. (1920)

Missouri ex rel Barrett vs. Kansas Naturai Gas Cc., 265 U. S. 298, 68
L. Ed. 1027. (1924)
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Peonle’s Natural Gas Co. vs. Public Service Commission of Pa., 270 U. S.
550, 70 L. Ed. 726. (1926)

East Ohio Gas Company vs. Tax Commission of Ohio, 283 U. S. 465, 75
L. Ed. 1171, (1931) '

State Tax Commission of Mississippi vs. Interstate Natural Gas Company,
284 U. S. 41, 76 L. Ed. 156. (1931)

‘Western Distributing Co. vs. Public Service Commission of Kansas, 385 U. S.
119, 76 L. Ed. 655. (1932)

State Corporation Commission of Kans. vs. Wichita Gas Co., 290 U. S.
561, 78 L. Ed. 500. (1934) _

Pennsylvania Railroad Co. vs. Public Utilities Commission of Ohio, 80 L.
Ed. 732, 56 S. Ct. 687. (1936)

The broad principle which we deduce from the above deci-
sions, (especially from East Ohio Gas Company case, where the
analogy of the “original or unbroken package” doctrine is ex-
pressly adopted), as to the line of cleavage between interstate
commerce and intrastate commerce in natural gas, is this:

That the interstate importer of natural gas is entitled, as an
incident of interstate commerce, to make a first sale, free from
State interference or regulation, at wholesale to local distribu-
tors; but is not entitled to an exemption from State regulation
or taxation on local sales, either in large or small gquantities,
direct to the local consumers, whether domestic, commercial or
industrial.

In the solution of these questions we do not think the reduc-
tion of pressure is controlling as to when interstate commerce
ends, but rather that this is controlled by the actual or theoretical
breaking up of the original volume into smaller streams for re-
tail sale to the local consumers, whether domestic, industrial or
commercial, It is true that in the cases of People’s Natural
Gas Co. vs. Public Service Commission of Pennsylvania, and
East Ohio Gas Co. vs. Tax Commission of Ohio, supra, the Court,
in setting forth the material facts, adverted to the reduction of
pressure which invariably takes place sometime prior to the
gas being turned into the local distribution mains; but we do
not think it necessarily follows always that when and merely
because the pressure is reduced the interstate commerce ipso
facto ends then and there. Nor do we think it material to the
determination of the questions here involved to decide whether
the corporate fiction should be disregarded and the El Paso
Natural Gas Company and the El Paso Gas Transportation Cor-
poration treated as one corporate entity. We are also of opin-
ion that the motives of the Companies in adopting their methods
of operation are immaterial. Western Union Tel. Co. v. Speight,
254 U. S. 17, 65 L. Ed. 104. ‘

Applying these principles to the faet situation above outlined,
we hold as follows:

1. The sales by the El Paso Natural Gas Company to the
Texas Cities Gas Company are interstate commerce, and, there-
fore, not subject to the gross receipts tax imposed by amended
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Article 6060, Revised Civil Statutes of Texas. This is true in
our opinion, even though the pressure is reduced at the east city
limits of El Paso, and the delivery not actually made until the
El Paso Gas Transportation Corpcration transports it some
three miles further westward to the city gate or measuring sta-
tion at the reduced fifty pound pressure, and there delivers it
within the city limits of El Paso. The United States Supreme
Court expressly holds, in the case of East Ohio Gas Co. vs. Tax
Commission of Ohio, supra, that “the mere fact that the title
or the custody of the gas passes while it is en route from state
to state is not determlnatlve of the question whele interstate
commerce ends.”

2. We are of the opinion that the sales by the El Paso Na-
tural Gas Company direct to industrial, commercial or domestic
consumers in Texas are intrastate commerce, whether such sales
be made within or without the city limits of El Paso, and wheth-
er the deliveries be made from the Xl Paso Natural Gas Com-
pany’s own pipe lines or from the lines of its carrier for hire, the
El Paso Gas Transportation Corporation. These sales are not
made at wholesale to distributors for resale to local consumers,
but are made direct to local consumers themselves and are in
their nature essentially local or intrastate business within the
holdings of the authorities above cited. We do not think that
the quantity of such deliveries, whether large or small, affects
the nature of such business. We therefore hold that this busi-
ness falls within the taxing power of the State, and is subject
to the tax levied by amended Article 6060. The tax should be
measured by the amount received by the El Paso Natural Gas
Company for the sale of this gas, and not by the amount received
by the El Paso Gas Transportation Corporation for transport-
ing it.

3. Upon the authority of Pennsylvania Railroad Co. vs. Pub-
lic Utilities Commission of Ohio, supra, we hold that. the El
Paso Gas Transportation Corporation’s business of transport-
ing gas for hire is intrastate commerce, and the gross proceeds
realized from such transportation is therefore subject to the
tax levied by amended Article 6060; and, of course, the tax
should be measured by the amount received for such transporta-
tion and not by the value of, or the amount received for, the gas
itself by the El Paso Natural Gas Company.

Your file is returned herewith.

Very truly yours,

ALFRED M. SCOTT,
Assistant Attorney General.

This opinion has been. considered in conference, approved and
is now ordered approved.
WiLLiaM McCCRrAW,
Attorney General of Texas.
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No. 2993-B
ANTI-NEPOTISM LAW—ASSISTANT DISTRICT ATTORNEY

1. The appointment of an uncle of one of the members of the Commis-
sioner’s Court as Assistant District Attorney is not a violation of the
Anti-Nepotism Law of the State of Texas.

OFFICES OF THE ATTORNEY GENERAL,
AUSTIN, TEXAS, December 29, 1936.

Hon. William Stone Wells, District Attorney-Elect, Henderson,
Texas.

My DEAR SirR: You inquire if the appointment of an uncle of
one of the Commissioners’ Court of Rusk County as Assistant
District Attorney would be in violation of the Nepotism Law of
the State of Texas.

Article 3902, Vernon’s Texas Statutes, 1936 provides for the
employment of various deputies and assistants and further re-
quires the authority for such appointment to be sanctioned by
the County Commissioners’ Court of the particular county in
which they are to be employed. It further provides that no
member of the Commissioners’ Court shall attempt to influence
any such appointment.

On various occasions this statute and those that have preceded
it have been interpreted by both the courts and by opinions from
this department. See report of Attorney General, 1916—opin-
ion of W. P. Dumas, page 466; also report of Attorney General,
1928—opinion of Honorable Claude Pollard—page 306; also
Tarrant County vs. Smith 81 S. W. (2d) 537-38.

In the instant case, as in other similarly situated the law
provides that the commissioners’ court may provide only a posi-
tion. Their vote is not in confirmation of the individual who
will later hold the appointment.

Having no authority to vote for or against the particular in-
dividual whom you seek to appoint, it clearly appears that the
appointment you seek to make would not be in violation of the
nepotism laws of the State of Texas.

Yours very truly,

WILLIAM McCRAW,
Attorney General of Texas.

No. 2993-C

NEWSPAPERS—LEGAL PUBLICATION.

1. A newspaper with the editorial and business office in Chernkee County,
and having a mailing permit issued from a Post Office in Cherokee County,
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and.which is mailed from Cherokee County, is a legal publication in Cherokee
County even though the paper is printed in Anderson County.

OFFICES OF THE ATTORNEY GENERAL,
AUSTIN, TEXAS, January 7, 1937.

Hon. Herman Price, Publisher of the Jacksonville Journal, Jack-
sonwille, Texas.

MY DEAR FRIEND: I have your letter of December 14th ad-
dressed to our mutual good friend, Mr. Sam P. Harben, Secre-
tary of the Texas Press Association, Richardson, Texas, which
Mr. Harben has referred to me for attention.

In your letter you inquire as to whether or not your publica-
tion, the Jacksonville Journal, is a “legal publication” under your
present set up, which you outline as follows, to-wit:

1. The editorial and business office of such paper is in Jack-
sonville, Cherokee County, Texas.

2. The paper is printed in Frankston, Anderson County,
Texas, where you own the Frankston Citizen, this plant print-
ing the Journal by contract the same as it would any other kind
of commercial printing.

3. Your second class mailing permit is issued from the Jack-
sonville Post Office and the Jacksonville Journal is mailed from
that post office.

From the context of your letter I gather in making inquiry
of whether or not your paper is “legal”’, you have in mind wheth-
er or not same is legally published in Cherokee County in con-
templation of the statutes of this State relative to the publica-
tion of notices, citation by publication, ete., which statutes
generally require that such notices, citations, ete. be printed in
a paper published in the county where such notices, ete. are
required.

In reply to your inquiry, I beg to advise that it is the opinion
of this writer that your publication, the Jacksonville Journal,
is legally published in Jacksonville, Cherokee County, Texas.

In the case of In Re: McDonald, 201 Pac. 110, the Supreme
Court of California had before it for determination. the question
of whether or not a newspaper which was actually printed in
Colton, California, but which had its office and principal place
of circulation and license to conduct the business of a newspaper.
in the City of Ontario, California, was “printed and published
as a newspaper of general circulation” in the City of Ontario,
California. The Court held that even though the -actual print-
ing of the paper was done in Colton, since the office of the
newspaper, pr1n01pa1 place of c1rculatlon and place of busi-
ness was located in Ontario, California, it was a “newspaper of
general circulation printed and published” in Ontarlo, California.

The case of Bayer v. Hoboken, 44 N. J. L. 131 is also dlrectly
in. point.. There a statute requ1red the printing of a notice in a
newspaper “printed and published” within the limits. of the
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munigipality. ‘The - newspaper in which the publication was
made was printed altogether in New York but was distributed
in Hoboken. The New Jersey Court held that same was “print-
ed and published” as required by the statute.

Other cases which we do not discuss but merely cite and
which we consider particularly in point are:

In Re: Le Favor, 169 Pac. 413; Nebraska Land Stock Grow-
ing & Investment Co. v. McKlnley Lanning Loan & Trust Co.,
72 N. W. 357.

We think, by reading the above cited authorities, anyone will
readily. be convinced that, under your set up, your publication,
the Jacksonville Journal, is a ‘“legal” publication so far as the
statutes of this state concerning legal notices, ete. are concerned.

Trusting that this is sufficient and will answer your inquiry,
I remain,

Very truly yours,

WILLIAM MCCRAW,
Attorney General of Texas.

No. 2993-D

ATTORNEY GENERAL—COUNTY AND DISTRICT ATTORNEYS
— PROSECUTION OF CRIMINAL CASES.

1. The County and District Attorneys have the authority and responsibil-
ity of representing the State in criminal prcceedings in the District, County,
and Justice Courts.

2. The Attorney General does not have authorily to take action in
cases where the County Attorney refuses- to file informaticn charging
offenses and insists upon presenting the matter to the Grand Jury.

OFFICES OF THE ATTORNEY GENERAL,
AUSTIN, TEXAS, January 9, 1937.

Hon. B_ért Ford, Administrator, Texas Liquor Control Board,
Austin, Texas.

DEAR SIR: By letter of January 5th you inquire if this De-
partment is empowered to take action in cases where the county
attorney refuse to file informations charg'mg offenses and insists
upon presenting the complaint to the grand jury awaiting the re-
turn of an indictment by that body. The particular insfance
in which complalnt is made is relative to a telegram embodied in
this 1etter concerning County Attorney, Theo Bald of Galveston
County,:

I beg fo’advise that the statute provides in Article 413 of the
Code of Criminal Procedure that an “information” may be filed
and presented by the county or district attorney. The lan-
guage excludes the filing or presenting of this instrument by any.
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other officer. The penal code in defining the duties of both
the county and district attorneys reposes in these officers the
authority and responsibility of representing the state in crim-
inal proceedings in the district courts, county courts and justice
courts of their respective districts and counties.

The code makes no provision for the superceding of county
or district attorneys by the Attorney General. Likewise no
provision is made under which a prosecuting officer may be re-
quired to prosecute under information rather than indictments.

Yours very truly,

WiLLIAM MCCRAW,
Attorney General of Texas.

No. 2994

COMMERCE—INTERSTATE IMPORTATION AND SALE OF
NATURAL GAS—TAXATION.

1. Gross receipts realized by public utility from distribution, direct to re-
tail consumers, of natural gas imported from another state through company’s
own pipe lines, are amenable to tax imposed by amended Article 6060.

2. Where pipe line company imporis natural gas into Texas and sells al
city gate to affiliated distribution company, tax levied by Article 6060, after
its amerdment in 1931, should be paid by pipe line company on receipts from
gate sales, and not by distribution company on receipts from burner tip
sales. Prior to the 1931 amendment of Article 6060 the pipe line should
have raid such tax on the gate sales, and the distribution company
should have paid the tax on its burner tip sales.

OFFICES OF THE ATTORNEY GENERAL,
AUSTIN, TEXAS, January 21, 1937.

Hon. Olin Culberson, Director, Gas Utilities Division, Railroad
Commission of Texas, Austin, Texus.

DEAR 'SiR: This acknowledges receipt of your inquiry of
November 19, 1936, together with file accompanying same, from
which the following facts are gathered:

At present the Arkansas-Louisiana Gas Company owns, oper-
ates, manages and controls natural gas pipe lines through which
it transports natural gas, either purchased or produced by it,
from the source of supply in the State of Louisiana, into thz
‘eastern portion of.Texas, where such pipe lines are the sole
'source of natural gas supply for the following Texas towns:
Jefferson, Linden, Avinger, Daingerfield, Naples, Omaha, Pitts-
‘burg, Gilmer, Winnsboro, Mt. Vernon and Mt. Pleasant. In
former years the Southern Cities Distribution Company owned
and operated the distribution systems through which the above
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mentioned gas was sold and distributed to the local consuming
public in the aforesaid towns. At present, however, the distri-
bution systems in all of the Texas towns hereinabove and here-
inbelow named are owned and operated by the Arkansas-Louisi-
ana Gas Company. Substantially all of the common stock of both
the Arkansas-Louisiana Gas Company and the Southern Cities
Distribution Company was owned by the Cities Service Gas Com-
pany; and we are assuming further, from inferences that may
be drawn from the file, that the Cities Service Gas Company,
for all practical purposes, dominates and controls the affairs
of the other two above named corporations through such owner-
ship, and through community of officers and directors. The
Arkansas-Louisiana Gas Company also owns, operates, manages
and controls a natural gas pipe line extending from a source of
supply in the State of Arkansas into northeast Texas, and also
owns and operates the distribution systems in the Texas towns
of Texarkana, Queen City and Atlanta, through which it distri-
butes to the consuming public the gas imported from Arkansas
through such pipeline. It further owns a pipe line from a na-
tural gas field in Panola County, Texas, which transports gas
into the State of Louisiana, but we understand no distribution
operations from this line are conducted in Texas. The Cities
Service Company owns and operates approximately 60 miles of
natural gas pipe line in Texas leading out of the Panhandle Gas
Field in Wheeler County, Texas, to other points not disclosed,
and probably not material. We are assuming further that some
or all of these pipe lines, or portions thereof, are “laid upon,
over or under a public road or highway of this State, or street
or alley of a municipality, or the right of way of a railroad or
other public utility,” so as to fall within the provisions of subdi-
vision 2 of Article 6050, and that the above named companies
are all public utilities as defined and regulated in Articles 6050-
6066, inclusive, and as such are ‘“authorized by law to exercise
the right of eminent domain.” (Again quoting the language of
subdivision 2, Article 6050). It is also probable, though not so
stated and not necessary to support this opinion, that portions
of the rights of way over which the above mentioned pipe lines
are laid were acquired by right of eminent domain, so as to
fall within subdivision 2 of Article 6050. No sales of gas are
made at the city gates of the towns above mentioned, and no
gate rate is set up by Arkansas-Louisiana Gas Company on its
books. We are assuming however, that during the period that
the Southern Cities Distribution Company owned and operated
the distribution systems in the above named towns, it pur-
chased its gas at the city gates from its affiliated pipe line com-
pany, the Arkansas-Louisiana Gas Company, and that the latter
paid to the State the taxes on its gate sales levied by Article
6060. Also that before the 1931 amendment of Article 6060
the Southern Cities Distribution Company paid its taxes under
that article on its burner tip sales. All of the gas served in
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the above mentioned towns is and has been interstate gas, im-
ported either from Louisiana or Arkansas. '

In the above state of facts, you ask whether the gross re-
ceipts (a) of the Arkansas-Louisiana Gas Company, and (b)
of the Southern Cities Distribution Company as operated in
former years, for gas sold and distributed to the local consum-
ing public in Texas, are subject to the 14 of 1% gross receipts
tax imposed upon intrastate business by amended Article 6060.

We are of opinion that both prior to and subsequent to the
1931 amendment to Article 6060, a company which imported in-
terstate gas through its own pipe lines and distributed same
through its own distribution systems in Texas, should have
paid, or should now pay, the 14 of 1% tax levied by that Art-
icle, upon the gross receipts realized in Texas from its burner
tip sales on the system; that prior to the 1931 amendment of
Article 6060, the pipe line company was due to pay said taxes
on the gross receipts from its gate sales to its affiliated distribu-
ting company, and the affiliated distributing company should
have paid the tax on its burner tip sales; but that subsequent to
the 1931 amendment of article 6060 the distributing company
purchasing at the city gate from, its affiliated pipe line company
was not required to pay the tax on its burner tip receipts.

We will attempt now to summarize the reasoning on which
we adopt those conclusions.

It may be conceded at the outset that the interstate transmis-
sion of natural gas by pipe line has been held to be interstate
commerce, and therefore not subject to state regulation or taxa-
tion, where at the end of such transmission the gas is sold at
wholesale at the city gates to independent distributing com-
panies, who in turn sell and distribute the gas to the consuming
public: Public Utilities Commission of Kansas v. Landon, 249
U. S. 236, 63 L. Ed. 577 (1919); Missouri ex rel Barrett v.
Kansas Natural Gas Co. 265 U. S. 298, 63 L. Ed. 1027 (1924) ;
State Tax Commission of Mississippi v. Interstate Natural Gas
Co. 284 U. S. 41, 76 L. Ed. 156 (1931).

There is also a dictum in State Corporation Commission of
Kansas v. Wichita Gas Co. 290 U. S. 561, 78 L. Ed. 500 (1934)
to the effect that interstate transmission and sale of natural
gas to affiliated distributing companies is interstate commerce,
and that the price thereof at the city gate may not be regulated
by State authority. If this were law, a corrolary would be
that the proceeds of such gate sales could not be taxed by a
state. But the statement was not necessary to a decision of
that case, and the Court expressly declined to pass upon the
validity or invalidity of the gate rate orders promulgated by
the state regulatory body there involved. Furthermore, the
cases there cited by Mr. Justice Butler to support such dictum
are not in point upon the proposition to which he cites them.
The question of disregarding the corporate fiction because of in-
tercorporate affiliation, domination and control was apparently
not raised, and certainly not noticed.
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" In Public Utilities Commission of Kansas v. Landon, supra,
the broad statement is made:

“That the transportation of gas through pipe lines from one state to another
is interstate commerce may not be doubted.”

Equivalent statements may be found in other cases, notably
in the Peoples Natural Gas Company case, hereinafter discussed.
It will be noted that Mr. Justice McReynolds, who wrote the
opinion in the Landon case, recognized that his statement just
quoted was too broad and all inclusive, for he immediately lim-
ited it with the following qualifying statement:

“Also, it is clear that, as part of such commerce, the receivers might sell
and deliver gas so transported to local distributing companies free from un-
reasoncble interference by the state.”

It is clear that he was speaking of independent distributing
companies, for that was the only kind of distributing companies
involved in that case. It occurs to us, too, that the interstate
transmission could there more logically have been held to be in-
terstate commerce because it was incident to the interstate sale
at wholesale, (which in itself was plainly interstate commerce),
than that the sale was an incident to the transportation, as the
opinion seems inadvertently to state. So too, all broad generali-
ties of the kind above quoted, are to be read in, the light of, and
limited in their operation to, the very facts involved in the par-
ticular case.

In Pennsylvania Gas Company vs. Public Service Commission
of New York, 252 U. S. 23, 64 L. Ed. 434 (1920), the company
operated a physical set-up exactly like that presently operated
by the Arkansas-Louisiana Gas Company. It transported na-
tural gas through its own pipe lines from fields in Pennsyl-
vania into the State of New York, where it sold and delivered
the gas at retail to the consumers in several New York towns
through its own distribution systems. The United States Su-
preme Court there upheld the power of the New York Public
Service Commission to fix burner tip rates in the New York
towns upon two grounds: (1) That the transmission phase and
the distribution phase were both interstate commerce through-
out, and therefore within the potential power of exclusive regu-
lation by the national congress, but (2) that in the absence of
congressional regulation upon the subject, the states were free
to regulate the local burner tip rates even though this had the
incidental effect for all practical purposes of determining abso-
lutely the amount realized for the interstate gas.

The decision in Peoples Natural Gas Company vs. Pubhc
Service Commission of Pennsylvania, 270 U. S. 550, 70 L. Ed.
726 (1926), was obviously influenced by the Pennsylvania Gas
Company decision which was there cited as an authority. There
the Peoples Gas Company imported some gas from West Vir-
ginia into Pennsylvania through its own pipe lines, but there



REPORT OF ATTORNEY GENERAL 81

commingled with the:West Virginia gas a- larger amount of
Pennsylvama. gas. It dlstnbuted the most of this volume of
mixed. gas direct to the consuming publlc in several Pennsyl-
vania towns through its own distributing systems, but for some
years had been selling the mixed gas to an independent distri-
buting company at the city.gate of the City of Johnstown, Penn-
sylvania, where this was the sole availaple -supply of gas. When
the company elected to terminate its coptract under an appro-
priate provision thereof and ceased the delivery of gas at the
City of Johnstown, the Pennsylvania Public-Service Commis-
sion ordered the company to continue delivery of gas to that
city, without fixing the price therefor and without specifying
where the gas so delivered should be derived from. The pro-
portlons respectlvely of West Virginia gas and Pennsylvania
gas in the mixture in the plpe lines was definitely known at all
times. The State Court, in upholding the order found that the
amount of Pennsylvania-produced gas available in the lines
was more than sufficient to supply the City of Johnstown. Be-
cause of that finding, the Supreme Court of the United States
upheld the Commission’s order as not being a forbidden burden
upon or interference with interstate commerce. It was said:

“As respects the West Virginia gas, we are of opinion in view of its
continuous transportation from the place of production in one state to those
of constmption in the other and its prompt delivery to purchasers when it
reaches the intended destinations, that it must be held to be in interstate
commerce throughout these transactions. Prior decisions leave no room
for discussion on this point, and show that the passing of custody and
title at the state boundary without arresting the movement to the
destinations intended are minor details which do not affect the essential
nature of the business.” - '

It is obvious that the above holding, that the West Virginia
gas was interstate commerce, was only intended to apply, and
could only be applied, to the gas delivered to the independent
distributing company at the city gates of Johnstown; therein
the actual holding goes no farther than that in the Landon,
Missouri ex rel Barrett, and Interstate Gas Company decisions
first above cited; if the quoted statement were extended to the
West Virginia gas distributed locally by the company through
its own, systems in towns other than Johnstown, it would be
purely d1ctum, for no situation except that at Johnstown was
involved. :

That the Pennsylvania Gas Company opinion was materlally'
modified in some respects by later decisions of the 'same court
will be seen plainly from a study of the following decisions:

In Missouri ex rel Barrett vs. Kansas Natural Gas Company,
265 U. S. 298, 68 L.. Ed. 1027 (1924), the Court disapproved the
Pennsylvania Gas Company opinion insofar as it held that in
the absence of congressional legislation the states could regu-
late interstate'traffic in gas. In East Ohio Gas Company vs..
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Tax Commission of Ohio, 283 U. S. 465, 75 L. Ed. 1171 (1931),
it is held that the local distribution of natural gas is an inter-
state business and that the state may, therefore, validly impose
a gross receipts tax upon proceeds of such local distribution
businss even though the gas so served be obtained exclusively
from an interstate source. The case expressly disapproves the
reasoning in the Pennsylvania Gas Company opinion, insofar
as the latter holds that the local distribution phase was inter-
state commerce. At first blush these modifications would seem
to destroy the force of the Pennsylvania Gas Company opinion
as an authority in the present situation, if not indeed to change
the result itself arrived at in the Pennsylvania Gas Company
decision. Actually, however, they do no such thing. Identically
the same result arrived at in the Pennsylvania Gas Company
decision was later reached upon different reasoning not only in
the East Ohio Gas Company case, supra, but also in the case of
Western Distributing Company vs. Public Service Commission
of Kansas, 285 U. S. 119, 76 L. Ed. 655 (1932), and Dayton Pow-
er and Light Company vs. Public Utilities Commission of Ohio,
292 U. S. 290, 78 L. Ed. 1267 (1934). In the two cases last
cited, it was held that the state regulatory bodies have the
power to fix local burner tip rates even though the gas is drawn
directly and exclusively from interstate pipe line sources, be-
cause the local distribution even of interstate gas is purely an
intrastate business. In the last mentioned decisions it is point-
ed out that the state regulation or taxation in such cases has
only an indirect and incidental effect upon inter-state com-
merce and is, therefore, not a prohibited burden on same, even
though it is obvious that the practical effect thereof, as in the
Pennsylvania Gas Company case, was necessarily to fix, limit
and control absolutely the price obtained for the interstate gas.
It is said that because of the state’s undoubted power to fix
reasonable burner tip rates at which the gas should be sold to
local consumers, the states must necessarily have the incidental
power to fix the amount that should be allowed the distribution
companies as a reasonable operating expense for gas purchased
at the city gates from the affiliated pipe line companies. And
in the East Ohio Gas Company case, supra, it is said that:

‘“The business of supplying, on demand, local consumers is a local business,
even though the gas be brought from another state and drawn for distribu-
tion directly from interstate mains; and this is so whether the local distridbu-
tion be made by the transporting company or by independent disiributing
companies. In such case, the local interest is paramount, and the interfer-
ence with interstate commerce, if any, ig indirect and of minor importance.”
(Quoting from Missouri ex rel Barrett vs. Kansas Natural Gas Company.)

In the present state of the decisions, it may well be doubted
whether the mere interstate transportation of gas in the cir-
cumstances here involved is commerce at all, let alone inter-
state commerce. The original concept of commerce was the
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sale, trade, barter or exchange of commodities between persons.
It is “intercourse for the purpose of trade,” Carter vs. Carter
Coal Company, 298 U. S. 238, 297-299, 303, 80 L. Ed. 1160,
1182, 1885. Thus at least two persons are necessary to carry
on a transaction in commerce—a seller and a buyer. Here the
only commerce that is carried on is the sale of gas, from the
company which both transports and distributes it, to the local
consumers who buy it at the burner tips; and, according to the
decisions reviewed above, this commerce is essentially local and
intrastate in character, and not interstate commerce at all. The
only commerce which is carried on is effectuated after the in-
terstate transportation has ended, and is therefore local. East
Ohio case, supra; Western Distributing Company case, supra;
Pennsylvania Gas Company case, supra; Carter vs. Carter Coal
Company, supra; A. R. A. Schecter Poultry Corporation vs.
U. S. 295 U. 8. 542, 79 L. Ed. 1587 ; Hart Refineries vs. Harmon,
278 U. 8. 499, 78 L. Ed. 475, 49 S. Ct. 188; Western Cartridge
Company vs. Emmerson, 281 U. S. 511, 74 L. Ed. 1004, 50 S.
Ct. 383, and, according to the decisions above cited, this com-
merce being local in character is subject both to regulation and
taxation by the State.

Of course, this original concept of commerce was by the sub-
sequent decisions of the U. S. Supreme Court so enlarged and
expanded as now to include all negotiations, contracts, transpor-
tation, acts, transactions and the interstate transmission of in-
telligence, looking toward and consummating the interstate sale
and delivery of commodities.

In every case where the interstate transportation of commodi-
ties has been part and parcel of, and a necessary or reasonable
incident to, an interstate sale and delivery of such commodities,
such interstate transportation has been held to be a necessary
and integral part of such interstate trade and, therefore, exempt
from, or at least subject to well recognized limitations upon,
the power of regulation and taxation by the several states.

Likewise, the interstate transportation of goods and pas-
sengers has uniformly been held to be interstate commerce, ir-
respective of whether it be a part of trade in the strict sense,
where such transportation is carried on as an independent busi-
ness by a public or private carrier for hire, transporting proper-
ty other than its own. “Commerce” 12 C. J., Sec. 22, p. 22, note
47; Hanley vs. Kansas City Southern R. Co. 187 U. 8. 617, 47
L. Ed. 333, 23 S. Ct. 314; State vs. Atlantic Coast Line R. Co.,
56 Florida 617, 47 Southern 969, 32 L. R. A, N. S. 639. In
“commerce” 12 C. J., Sec. 22, p. 23, it is stated that such inter-
state transportation of freight is interstate commerce, irre-
spective of “the ownership of the property transported.” That
statement is not fully borne out by the authorities there cited
to sustain it. In Note 52, supporting that text, the editors cite
only the cases of U. S. vs. Benson, 234 U. S. 548, 58 L. Ed. 1459,
34 S. Ct. 956, and Barlow vs. Lehigh Valley R. Co. 214 N. Y.
116, 107 N. E. 814. The case of U. 8. vs. Benson, supra, is one
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of the so-called “Pipe Line Cases.” There the Standard Oil in-
terests had obtained a monopoly of the oil pipe line facilities
connecting all oil fields east of the Rocky Mountains with the
refineries and marketing facilities on the Atlantic Seaboard, in
such way that by refusing to transport oil for independent pro-
ducers or owners, the Standard interests were able to coerce
all other producers and owners into selling their oil to Standard
at the latter’s own price. In order to remedy that evil Con-
gress had by the Hepburn Amendment of 1906 to the Inter-
state Commerce Act provided that the business of transporting
oil by interstate pipe line should not be carried on unless the
persons owning and operating such lines should transport oil
for others as common carriers for hire. The Standard Company
contended that they were not engaged in the business of inter-
state transportation of oil because they transported only their
own oil and had never undertaken to transport for others. The
United States Supreme Court reached the conclusion that they
were in substance and in fact carrying on the business of in-
terstate transportation, and that all the amendment did was to
give effect in law to that which was already an actual fact. In
order to uphold the law, as it did, the Court was compelled to
labor diligently and, may we say with due respect, to stretch
to thitherto unwonted lengths the previously established con-
stitutional principles governing interstate commerce. Even so,
there was a very vigorous and logical dissent by Mr. Justice
McKenna. In the course of the opinion the Court merely holds
that the technical question of fitle or ownership of comodities in
interstate transportation does not necessarily control as to
whether such transportation is interstate commerce; and as sup-
porting that statement it cites two of its earlier decisions which
are plainly distinguishable on their facts from the situation here
involved. We do not dissent from the result reached in the Ben-
son case. On the contrary, we think that, rightly analyzed, the
Court’s holding is sound, in that the Standard had only a bare
legal title to the oil, acquired by monopolistic, inequitable and
unconscionable means, and not by an equitably supportable title,
in that the legal title had been in effect wrongfully extorted
from its true and rightful owners. The Congress in enacting
the law, and the Court in construing it, were merely giving ef-
fect in law to that which already existed in fact, and even there
the Uncle Sam 0il Company, which only operated an interstate
oil pipe line to pipe its own oil from the source of supply to its
refinery where it carried on only the intrastate business of re-
fining and manufacture was held not to be engaged in interstate
commerce. The Court said:

“There remains to be ccnsidered only the Uncle Sam Oil Company. This
company has a refinery in Kansas and oil wells in Oklahoma, with a pipe
line connecting the two which it has used for the sole purpose of conducting
oil from its own wells to its own refinery. It would be a perversion of lan-
guage, considering the sense in which it is used in the statute, to say (hat
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a man was engaged in the transportation of water whenever he pumped
a pail of water from his well to his house. So as to oil. When, as in this
case, a company is simply drawing oil from i{s own wells across a state
line to its own refinery for its own use. and that is all, we do not regard
it as falling within the description of the act, the transportation being merely
an incident to use at the end.”

The case of Barlow vs. Lehigh Valley R. Co., supra, is likewise
distinguishable because it involved merely the question of wheth-
er a railroad engineer, engaged in piloting a train which was
hauling both interstate shipments and coal for the railroad com-
pany’s own use in all its operations, both interstate and intrastate,
was within the scope of interstate employment so as to be pro-
tected by the Federal Employer’s Liability Act.

In no decision that we have found has it been held that a person
engaged merely in the interstate transportation of his own com-
modities for the sole purpose of, and purely as an incident to,
ultimately engaging in local commerce with such commodities
in the receiving state is engaged in interstate commerce so as
to be exempt from the receiving state’s taxing and regulatory
powers throughout the accomplishment of such local commerce.

Under the original package doctrine illustrated by Leisy vs.
Hardin, 135 U. S. 100, 34 L. Ed. 128, and Rearick vs. Pennsyl-
vania, 203 U. 8. 507, we apprehend that a farmer hauling his own
produce from one state into another would have the right under
the Federal Commerce Clause to sell his entire load of produce
in the bulk, but would not have the right to peddle it out at re-
tail free from regulation, taxation or interference by the receiv-
ing state. It is so with gas.

As pointed out above there is a point at which the interstate
business or transportation necessarily ends, and at that point
the protection of the commerce clause of the Federal Constitu-
tion ceases. The principle is illustrated further by the case of
Singer Manufacturing Co. vs. Wright, 33 Fed. 121, which up-
holds the right of the State of Georgia to tax the occupation of
making local retail sales in Georgia of sewing machines which
were manufactured in the State of New Jersey, and thence
transported into the State of Georgia.

So, even if it should be conceded that, standing alone, the
mere interstate transportation of gas here involved is inter-
state commerce, regardless of the fact that the only commerce
to which such transportation is an incdent is plainly intrastate,
it does not by any means follow that the State of Texas has not
the power to levy upon the gross receipts realized from the
retail sale of such gas at the local burner tips the tax pre-
scribed by amended Article 6060. In fact, the contrary conclu-
sion, it seems to us, is inevitable. The Act, as we construe it,
clearly does not impose a property tax, either upon the interstate
pipe line facilities, or upon the interstate gas transported. It
does not levy either directly or indirectly a tax upon the act of
interstate transportation as such, nor upon transportation at all.
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Nor does it lay a tax upon the proceeds of interstate transpor-
tation, or business; for, it will be seen plainly that here there are
no proceeds of interstate transportation or business, but only
proceeds from the local intrastate business of retail distribution.
As we construe amended Article 6060, in conjunction with sub-
division 2 of Article 6050, it imposes a license, excise or occu-
pation tax upon: the gross receipts realized from the purely local
business of retail distribution of gas when applied to the situa-
tion here involved. The essential res which renders the trans-
action amenable to the tax is the privilege of owning, operating,
managing or controlling a pipe line within this State under cer-
tain conditions, and this, whether the pipe line be wholly within
the State or extending from one state to another; and, so far as
the operation of the tax is concerned, it makes no difference
whether such pipe line be used exclusively for interstate trans-
mission or exclusively for intrastate transmission, or partly for
both. It is the ownership and operation of a pipe line which
renders the company subject to the tax, and the extent of the tax
is measured by the total ‘“‘gross receipts” or “gross income re-
ceived from all business done by it within this State.”” The inter-
state importation of gas is in nowise forbidden, restricted,
impeded, burdened, taxed or regulated; but, on the contrary,
the company is left free to conduct interstate transportation
of gas in any manner or by any means which it may please to
adopt. The Act does not make payment of the tax a condition pre-
cedent to engaging in interstate commerce, but its c¢ollection is
left entirely to the ordinary processes of law. See Pacific T. & T.
Co. vs. Tax Commission of Washington, 297 U. S. 403, 80 L. Ed.
760. The sole and ultimate effect of the Act, as here construed
and applied to the instant situation, is that when the gas ulti-
mately reaches its destination and is there comingled in local
distribution operations with the common mass of property within
this State, the gross receipts of such local distribution business
are taxed for the privilege of owning, operating, managing and
controlling a pipe line lying wholly or partly within this State,
whether the same be used for interstate or intrastate transmis-
sion, If the proceeds of the business are taxable, as they plainly
are here, it is immaterial upon what condition the state imposes
the tax so long as it does not discriminate against interstate
commerce. The ownership, operation, control or management of
a public pipe line laid over, across, upon or under public roads,
highways, streets and easements, and acquired by, or enjoying
the power to use, eminent domain is certainly not a free and
unrestricted privilege which belongs as of right to every person,
but is a franchise or privilege which the State may withold
entirely at will, or which may be granted, if at all, upon such
terms and conditions as the State may impose.

It is well settled that not all burdens upon interstate com-
merce by states are forbidden by the commerce clause of the
Federal Constitution. It is only direct and substantial burdens
that are prohibited. “Commerce,” 12 C. J., Sec. 126, p. 97, Note
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3; U. 8. F. & G. Co. vs. Kentucky, 231 U. S. 394, 58 L. Ed.
283. With respect to indirect burdens the only limitation is that
they must not discriminate against interstate commerce. “In the
exercise of its general police power and its power to license occu-
pations and businesses, a state or municipality may impose a
license tax for the doing of local or domestic business within its
territorial jurisdiction, although the property involved may
have come originally from another state.” 12 C. J. 103, Note 69.
“A non-discriminatory state license tax imposed on business
carried on within the State is valid, although it may incidentally
affect or relate to interstate commerce.” 1d., Note 75.

As pointed out in the Western Distributing Company case,
the Dayton case, the Wichita Gas Company case and the East
Ohio Gas Case, supra, the effect, if any, of the local regulation
or taxation upon interstate commerce is here at most only in-
direct and incidental. It is certainly not discriminatory against
interstate commerce, for the owner of a pipe line transporting
exclusively intrastate gas pays identically the same tax, and at
the same rate, and for the same privilege, as does the owner who
transports interstate gas.

In the East Ohio Gas Company case, supra, the Court said:

“And, while a state may require payment of an occupation tax by one
engaged in both intrastate and interstate commerce, the exaction, in order
to be valid, must be imposed solely on account of the intrastate business
without enhancement because of the interstate business done, and it must
appear that one engaged exclusively in interstate business would not be
subject to the imposition and that the taxpayer could discontinue intrastate
business without withdrawing from the interstate business.”

In our opinion the tax imposed by amended Article 6060, and
as applied in the present situation, meets the test of all such
requirements. The tax is imposed solely on account of a local
privilege—that of owning and operating a pipe line; and only
upon the proceeds of the intrastate business done—the local
distribution of gas; and without enhancement because of the
interstate transportation; and it further appears that if the pipe
line company were engaged excusively in interstate business,
(namely, the interstate transportation of gas and its sale at
wholesale in the receiving state to independent distributing com-
panies), it would not be subject to the imposition of the tax;
and it further appears that the taxpayer in this instance could
easily discontinue the intrastate business (local distribution)
without withdrawing also from the interstate business, for
plainly it could sell its local distribution systems to others and
engage solely in interstate transportation and sale to such local
distributing companies of its interstate gas.

During the period that the pipe line company transported the
interstate gas and-sold it at the city gates in Texas to its affiliated
distribution company, we do not think that solely on account of
.the intercorporate affiliation and control of the two companies
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by the Cities Service Gas Company, the companies as an inte-
grated group would be subject to the payment of the tax levied
by amended Article 6060, both upon its sales at the city gates
and upon its sales at the burner tips. It is true that in State of
Texas vs. Lone Star Gas Company, 86 S. W. (2) 484, writ refused,
and in many other cases, it has been held that for many purposes
the corporate fiction should be disregarded. It is, however, the
general rule that tax statutes are strictly construed against the
taxing authority, and will not be extended by implication beyond
the plain terms of the taxing act. “Taxation,” 40 Tex. Jur., Sec.
45, pp. 68-70; “Statutes,” 39 Tex. Jur., See. 142, pp. 268-271;
Cooley, Taxation, 4th Ed., Sec. 503. If the Legislature, in impos-
ing the tax levied by amended Article 6060, had intended, in
cases of intercorporate affiliation and control, to levy same upon
both the gate receipts and the burner tip receipts, it would doubt-
lessly have so provided in plain and unmistakable terms, as it
did before the 1931 amendment to Article 6060. It has not done
so, but on the contrary has repealed the portion of Article 6060
levying the tax upon burner tip receipts (except where both
transportation and distribution are carried on by the same com-
pany), and on account of the general rule last above mentioned,
we are not inclined to read into the statute any additional oner-
ous provisions not found to be plainly expressed in the statute.

We fully realize the far reaching importance of this opinion,
and for that reason have extended it to a length which we would
ordinarily consider unwarranted.

Your file is returned herewith. Compare the recently de-
cided case of Arkansas-Louisiana Pipe Line Company vs. Cover-
dale, 17 Fed. Supp. 34.

Very truly yours,

ALFRED M. SCOTT,
Assistant Attorney General.

This opinion has been considered in conference, approved,
and is now ordered recorded.
WILLIAM MCCRAW,
Attorney General of Texas.

No. 2995

LEGISLATURE—QUALIFICATION OF 1TsS MEMBERS—
JURISDICTION TO DETERMINE CONTESTED ELECTION
OF PRIMARY—ARTICLE 3, SECTION 8 OF THE
CONSTITUTION.

The Legislature is without jurisdiction under Article 3, Sezction 8 of the
State Contitution to try a contested primary election. The procedure for
contesting such election is specifically set out by law and such procedure
must be followed, and the Legislature does not have authority to go behind
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the general election in determining the qualification and election of its
members.

OFFICES OF THE ATTORNEY GENERAL’S DEPARTMENT.
February 2, 1937.

Mr. A. P. Cagle, Chairman Committee on Privileges, Suffrage,
and Elections, House of Representatives, Austin, Texus.

DEAR SiR: Your letter of inquiry under date of January 29,
1937, addressed to the Honorable William McCraw, Attorney
General of Texas, wherein you enclosed the pleadings, records
and argument of counsel in the election contest filed in the
House of Representatives by E. E. Hunter, Contestant vs. J.
K. Russell, Contestee, has been received and referred to the
writer for attention and reply. The question propounded by
you is whether or not the House of Representatives of the State
of Texas, have jurisdiction to herein determine said contest.

It is needless to review the facts in this case and we will only
state that the contestant objects only to the method by which
the run-off primary election was held. No objection is levied
at or charge made that the general election was not regular and
valid. Therefore, the only question before this Department is
whether or not Legislature is authorized to receive evidence as
to the method of the conduct of the primary election or are they
confined to the general election in determining the qualification
and election of their respective members.

Article 3, Section 8 of our State Constitution provides as fol-
lows:

“SECTION 8. Each house shall be the judge of the qualifications and
election of its own members; but contested elections shall be determined
in such manner as shall be provided by law.”

Clearly, under this Article the Legislature is the only body
authorized to judge the qualification and election of its respect-
ive members. This power may not be delegated to any other
tribunal by the Legislature. We do not feel that the question
of qualification of a member is at issue in the instant case hence
it is unnecessary that we discuss this phase of the question.
The only question here involved is whether or not a particular
person was elected. We have reached the conclusion that the
term election as used in Article 3, Section 8, supra, refers to
the general election. Dickson vs. Strickland, 265 S. W. 1012;
Sterling vs. Ferguson, 53 8. W. (2d) 753. In the Sterling vs.
Ferguson case, supra, the Court was ruling upon the effect of
Article 4, Section 3, which authorizes the Legislature to canvass
the returns of an election for Governor. Except for immaterial
points this Article is to the same effect as Article 3, Section: 8,
supra. The Court held as follows: ’

“The only election governed by Section 3, Article 4, is the general’
election.”
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Throughout the two decisions above quoted, this definition is
carefully followed. It, therefore, appears that election as used
in Article 3, Section 8, supra, has reference to a general and
not to a primary election. Consequently, we are constrained
to the opinion that under the provisions of Article 3, Section
8, authorizing each House to be the judge of the qualification
and election of its own members that such provision only au-
thorizes the Legislature to look to the general election to deter-
mine whether or not any person was elected. The primary
election is merely a process by which a candidate of a given po-
litical party is nominated so that he might run in the general
election. The conduct of this election is purely a party matter
and may be contested only in the method provided by law.

For still another reason, we are of the opinion that the House
of Representatives is without jurisdiction to determine this
particular contest and that is that this is a contested election
and under the expressed terms of Article 3, Section 8, supra,
contested elections shall be determined in the manner provided
by law. The method for contesting a primary election is set
outi‘ in Article 8146 of the Revised Civil Statutes, 1925, which
follows:

“In all contests for a primary election or nomination of a convention based
on charges of fraud or illegality in the method of conducting the elections or
in selecting the delegates to the convention, or in certifying to the convention,
or in nominating candidates in state, district, county, precinct or munici-
pal corventions, or in issuing certificates of nomination from such conven-
tions, the same shall be decided by the executive commiitee of the state,
district, or county, as the nature of the office may require, each executive
committee having control, in its own jurisdiction or in term time or vacation
by the district court of the district where the contestee resides; said ex-
ecutive committee and the district couris having concurrent jurisdiction.”

This" Article sets out the exclusive procedure for contesting
a primary election. Certainly, under the provisions of the Con-
stitution, the Legislature was authorized- to enact such provi-
sion into law. As it will be seen from a careful review of Article
3146, the Legislature has vested the exclusive authority in the
respective executive committees to determine contests in pri-
mary election or in the district court. The only authority that
we have been able to locate with reference to the contest of
general election is Article 3059 Revised Civil Statutes, which pro-
vides as follows:

“If the contest be for the validity of an election for members of the
Legislature, a copy of the notice, the statement, and the reply served upon
the parties as required by this chapter, shall, within twenty days after the
service threof, be filed with the district returning officer to whom the
returns of such election were made, who shall envelope the same, together
with a certified copy of the poll book or register of the votes of each precinct
and county returned to him in said election, and shall seal the said envelope
and write his name across the seals, and address the package to the President
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of the Senate or Speaker of the House of Representatives, as the case may
be, to the care of the Secretary of State, and shall forward the same by mail
or other safe conveyance to the seat of government, so as to reach there,
if possible, before the convening of the Legislature.”

A review of the above two Articles will reveal that the Legis-
lature, in accordance with the mandate set out in Article 3,
Section 8 of the Constitution, supra, has very carefully pro-
vided the means of contesting the two elections. A separate and
distinct method is provided in each case. Since the contestant
did not follow the procedure set out by the law, we are of the
opinion: that the Legislature does not at this time have author-
ity to review the proceedings of the primary election. The time
to contest the eligibility of a candidate to have his name placed
upon the official ballot is past. We make the above ruling even
with the realization that the Supreme Court has ruled that the
nomination at a primary is tantamount to election as we fail
to see how this particular ruling can have any effect whatso-
ever upon this question.

We do not wish to question the authority of the Legislature
to judge the qualification and elections of its own members but .
merely wish to rule that in cases of this character said Legisla-
ture is confined to a contest of the general election.

Very truly yours,

JoE J. ALSUP,
Assistant Attorney General.

This opinion has been approved in conference and ordered
recorded.
ScoTT GAINES,
Acting Attorney General.

No. 2996

STATE TREASURER—
SALE OF STAMPS ON LIQUOR, BEER, CIGARETTES AND NOTES—
METHOD OF PAYMENT

Article 3, Section 50 of the Constitution of Texas provides the
following : '

“The Legislature shall have no power to give or to lend, or to authorize
the giving or lending, of the credit of the State in aid of, or to any person,
association or corporation, whether municipal or other, or to pledge the
credit of the State in any manner whatsoever, for the payment of the
liabilities, present or prospective, of any individual, association of indi-
viduals, municipal or other corporation whatsoever.”

’
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OFFICES OF THE ATTORNEY GENERAL,
AUSTIN, TEXAS, February 8, 1937.

Hon. Tom C. King, State Auditor, Austin, Texas.

DEAR SIR: This will acknowledge receipt of your letter of
February 4, 1937, addressed to Attorney General William Me-
Craw wherein you ask to be advised respecting the following
questions :

‘(1) Has the State Treasurer authority, under the Acts regulating the
sale of beer and liquor tax stamps, to make shipments of beer and liquor tax
stamps to banks and others on consizgnment or -with draft attached?

(2) Has the State Treasurer authority, under the Acts regulating the
sale of cigarette tax stamps, to make shipments of such stamps to banks
and others on consignment or with draft attached?

(3) Has the State Treasurer authority, under the provisions of H. B.
No. 8, Section 9, Acts of the Third Call Session of the 44th Legislature,
which provides for the sale of documentary or “Note Stamps” to make
shipments of such stamps to banks and others on consignment or with draft
attached?

These three questions are very closely related, and same can
be answered in one answer to cover all three questions submit-
ted. In your first question you make reference to beer and
liquor tax stamps. Under the General and Special Laws of the
State of Texas, passed by the 44th Legislature in a called ses-
sion, in Volume 3, page 1825, Section 45(a), is found the fol-
lowing

“It shall be the duty of the State Treasurer and Board of Control to
have engraved or printed the stamps necessary to comply with Section 21
of this Article and to sell samec to all persons upon demand and payment
therefor. The State Treasurer shall be responsible for the custody and =ale of
such stamps and for the proceeds of such sales under his official bond.”

In construing the meaning of this Section of the Liquor Act,
it is clearly the intention of the Legislature that it is the duty
of the State Treasurer to sell such stamps to all persons upon
demand and payment therefor, and this would likewise control
in answer to question No. 3 submitted by you. If such stamps
were sent out on consignment or by a draft other than a cash
item, certainly there would be no demand and payment.

In your second question reference is made to the sale of cig-
arette tax stamps. Under the Cigarette Tax Law of the State
of Texas, enacted by the Regular Session of the 44th Legisla-
ture, authority was given the State Treasurer to promulgate
rules and regulations for the sale of the cigarette tax stamps.
The Courts have repeatedly held that the State Treasurer does
have such authority, but in the promulgation of these rules he
must adhere to the Constitution and prevailing laws.

In vour third question reference iz made to the sale of docu-
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mentary or “Note Stamps”. TUnder the provisions of House
Bill 8, Section 9, Acts of the Third Called Session of the 44th
Legislature, (which you make reference to in your letter) pro-
vision is made for the sale of these stamps, and authority was
given to the State Treasurer to sell same to all persons upon de-
mand and payment therefor.

Article 3, Section 50 of the Constitution, as is set out in the
caption of this opinion, provides that the State Treasurer or any
other person does not have the authority to lend the credit of
this State. The draft, if sent out as a cash item, would not bind
the credit of the State, but if a draft were sent otherwise it would
amount to the State doing a credit business. The State Treas-
urer does not have the authority to send these stamps out on
consignment, because such procedure would be lending the
credit of the State. In all events, these stamps must be handled
in such a manner as would amount to a cash transaction, and
payment must be absolute and assured.

Trusting that this satisfactorily answers your inquiry, I am

Yours very truly,

ROBERT W. MCKISSICK,
Assistant Attorney General.

This opinion has been: considered in conference, approved and
ordered recorded.
WILLIAM McCrAw,
Attorney General of Texas.

No. 2997

REGISTRATION OF MOTOR VEHICLES—COUNTY
WHERE SAME MUST BE OBTAINED—IN WHOSE
NAME SAME MUST BE REGISTERED.

1. Where legal title, legal right of possession, and legal right of control
of awehicle subsist in the same person, then such vehicle must be registered
in the county of such person’s residence.

2. Where the legal right of possession of a motor vehicle is severed
from the legal title thereof, such vehicle must be registered in the county of
the residence of the person having the legal right of possession thereof.

3. Where the legal right of control of a motor vehicle has been severed
from the legal title thereof, and the legal right of possession thereof,
then such vehicle must be registered in the county of the residence of the
person having legal right of control thereof.

4. Motor vehicles must be registered in the name of the true legal owner
rather than in the name of the special owner as specially defined in the
Motor Vehicle Registration Act.
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OFFICES OF THE ATTORNEY GENERAL,
March 29, 1937.

Hon. Robert Lee Bobbitt, Chairman of the State Highway Com-
mission, Austin, Texas.

DEAR SIR: Your letter of the 24th instant addressed to Hon-
orable William MeCraw has been referred to your writer for
reply. Therein you propound the following questions:

“l. 1Is it permissible under the laws of this State for a private owmer
of a motor vehicle to register his or her motor vehicle in any county other
than the county of such owner’s residence?

“2. Is it permissible under the laws of this State for a corporation,
doing business in Texas, to register its motor vehicles in any county other
than the residence of the owner or in any county other than that in which
such corporation has its headquarters, office or principal place of business?”’

Under date of December 14th, 1986, this Department, through
Honorable W. B. Pope, rendered an opinion to Honorable L. G.
Phares, Chief of the Texas Highway Patrol and Driver’s License
Division, Austin, Texas, which in effect, answered each of your
questions in the negative. Under date of January 23rd, 1934,
since which date no change has been made in the Motor Vehicle
Registration; Statutes, so far as pertinent to your inquiry, Hon-
orable T. S. Christopher, in a letter addressed to Honorable
Frank Rawlings of Fort Worth, expressed a contrary view,
at least, so far as an answer to your second question is con-
cerned. Since the two said opinions are in part conflicting,
your inquiry has been ordered to be considered in conference.
Proper answers to your questions require a correct exposition
of Article 6675a-1 to 6675a-14, which were originally passed
as a single act, constitute a complete scheme for the regulation
of the registration of motor vehicles and said articles will be
hereinafter referred to collectively as the ‘“Motor Vehicle Reg-
istration Act.”

Portions of the statute pertinent to your inquiry are as fol-
lows:

66752-1 “The following words and terms, as used herein, have the
meaning respectively ascribed to them in this Section, as follows: .

“(1) ‘Owner’ means any person who hclds’ the legal title of a vehicle
or who has the legal right of possession therof, or has the legal right
of control of said vehicle. ., . .”

6675a-2 “Every owner of a motor vehicle, trailer, or semi-trailer used or
to be used upon the public highways of this State, and each chauffeur, shall
apply each year to the State Highway Department through the County Tax
Collector of the County in which he resides for the registration of each
guch vehicle owned or controlled by him, or for a chauffeur’s license, for
the ensuing or current calendar year or unexpired portion therof:”

6676a-10 *“On Monday of each week each County Tax Collector shall de-
posit in the County Depository of his county to the credit of the County Road
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and Bridge Fund an amount equal to 100% of net collections made
hereunder during the preceding week until the amount so deposited for the
current calendar year shall have reached a total sum of $50,000.00.

“Thereafter, and until the amount so deposited for the year shall have
reached a total of $175,000.00 he shall deposit to the credit of said fund on Mon-
day of each week an amount equal to fifty per cent of collections made here-
under during the preceding week.

“Thereafter, he shall make no further deposits to the credit of said
Fund during that calendar year. . ..

“None of the moneys so placed to the credit of the Road and Bridge
Fund of a county shall be used to pay the salary or compensation of any
County Judge or County Commissioner, but all said monies shall be used for
the construction and maintenance of lateral roads in such county under
the supervision of the County Engineer, if there be one, and if there is no
such engineer, then the County Commissioners’ Court shall have authority to
command the services of the Division Engineer of the State Highway Depart-
ment for the purpose of the supervising of thie construction and surveying ot
lateral roads in their respective counties. All funds allocated to the
countizs by the provisions of this Act (Art. 6675a-1 to 6675a-14; P. C. Art.
807a) may be used by the counties in the payment of obligations, if any,
issued and incurred in the construction or the improvement of all roads;
including State Highways of such counties and districts therein; or the
improvement of the roads comprising the County Road System.”

Under the view that your writer takes of the statute, proper
answers to your questions depend upon the special definition
that is given by the Legislature to the word “owner” as used
therein, the significance of the word ‘‘controlled” as used in
connection with the word “owned” in Section 2 of the statute,
and the general purposes sought to be effected by requiring the
regisiration of motor vehicles.

We will first discuss the effect of the special definition of the
word “owner” as used in the statute. The word ‘“owner” as
commonly used in its lexicographical sense means, “one who
owns; a proprietor; one who has the legal or rightful title,
whether the possessor or not,” Webster’s Dictionary.

The word “owner” ordinarily would and should have its
ordinary dictionary meaning ascribed to it when used in statutes
but the Legislature has specially defined same for its use in
connection with the “Motor Vehicle Registration Act” and it,
therefore, reasonably follows that the Legislature, in specially
defining it, the word “owner,” intended to impress upon it a
meaning different from its ordinary meaning. Let us now
determine just what this special meaning is.

Under the Articles above referred to, the person in whose
name the car is registered, is the legal owner of such car while
the person who has such car under his direct supervision, has
the same in possession and control. Hence it is apparent that
there might exist “three owners” of the same motor vehicle
involved in contemplation of the Motor Vehicle Registration
Act. Hence, it is conceivable that each of these owners might
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have separate and distinct residences and under one construe-
tion of the Statute the motor vehicle could properly be regis-
tered in any one of the three counties since the Statutes use the
disjunctive “or”. Your writer does not think this interpreta-
tion correct. I think there can be only one owner of a motor
vehicle for registration purposes even under the special defini-
tion of the word “owner” in the Motor Vehicle Registration Act.
The view that your writer takes can best be made to appear
by interpolating words in the special definition of the word
“‘owner” as set out in the statutes so that the same would read
as follows: “Owner’” means any person who holds the legal
title of a vehicle, or if the legal right of possession thereof is
severed from the legal title thereof, then the person who has
the legal right of possession thereof shall be deemed the owner,
or if the legal right of control of said vehicle is severed from the
legal title thereof and the legal right of possession thereof, then
the person who has the legal right of control thereof, shall be
deemed the owner thereof. (Underscored words interpolated
by your writer).

Let us suppose that “A” has a vehicle which he has kept for
his own use and operation. Under such situation the legal title
of the motor vehicle, the legal right of possession thereof, and
the legal right of control thereof, have met in “A”. He has
what would be termed in the law of real property the “fee sim-
ple title” to such motor vehicle. The {hree statutory situations
of “owner” as specially defined in the “Motor Vehicle Registra-
tion Act,” are merged in the same person, namely, “A”. Under
such situation clearly such vehicle would properly be registered
in the county of his residence.

No doubt the situs of a very high percentage of the motor
vehicles registered in Texas will be controlled by the last above
mentioned situation because in most instances the “owner” will
have full title, possession and control of his vehicle.

In other words, the phrase, “legal title of a motor vehicle”,
comprehends all three situations of ownership in contemplation
of the Motor Vehicle Registration Act, to-wit, legal title thereof,
legal right of possession thereof, and legal right of control there-
of ; the phrase “legal right of possession of a motor vehicle”
comprehends only the last two situations of ownership; while
legal right of control is only self-inclusive.

Often in the exposition of a statute it becomes necessary to
look beyond the mere wording of it, and consider the general
scheme and purpose of it in ascertaining the true intention of
the Legislature.

One of the purposes of the Motor Vehicle Registration Act
is to raise revenue for the construction and maintenance of
roads; still another purpose is for the identification of motor
vehlcles for both civil arnd criminal purposes.

By reviewing all of the preceding motor vehicle reg'lstratlon
laws, it will readily be néticed that it has, from the advent of
motor vehicles, been the spirit and purpose of the law to re-
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quire the payment of registration fees for a given vehicle where
such vehicle will probably use the road the most. This atti-
tude of the Legislature, no doubt, was based upon the proposi-
tion that the exaction by the State of registration fees of a motor
vehicle owner as a prerequisite to the right of using the public
highways, is in the nature of a privilege or license fee and
that such fees should ordinarily be paid and applied where such
vehicle will use the roads the most. Presumably a motor vehicle
will use the roads more in the county of the residence of the
person who actually operates and drives same than in any
other county. This rule, like all others, is not without excep-
tions but it, no doubt, is a safe general rule.

Under Section 10 of the Motor Vehicle Registration Act, perti-
nent portions of which are hereinabove quoted, it is provided
that one hundred per cent of all motor vehicle registration fees
paid in each county shall be placed in the county road and bridge
fund of such county until such fees amount to the sum of
$50,000.00, and fifty per cent of all such motor vehicle fees
thereafter collected shall be placed in the county road and bridge
fund until same amounts to the sum of $175,000.00, and such
money so placed in the county Road and Bridge Fund must be
used for the construction and maintenance of lateral roads.

Therefore, looking to the idea of the Legislature that has
consistently prevailed in the registration laws, since the incep-
tion thereof, that motor vehicle registration fees should be paid
and applied where a given motor vehicle will use the roads the
most, we are inevitably driven to the conclusions hereinabove
reached.

The question might be raised that this opinion does not take
into consideration the holding of the Court of Criminal Appeals
of Texas in the case of Opp vs. State, 94 S. W. (2d) 180. (This
opinion in no wise conflicts with the opinion in the Opp case or
* in the Miller v. Foard Co., 59 S. W. (2d) 227.) In that case Opp
resided in Bexar County and, without having any agent or oth-
er person who might be in control of the vehicle involved, he,
Opp, registered it in La Salle County. Clearly he was violating
the law in registering the motor vehicle entirely without the
county of his residence. The Miller case did not consider nor
was the question of ownership of the vehicles involved.

In this connection, your writer will further state that the fact
that the word “owner” has a special meaning in the Motor Ve-
hicle Registration Act, has no effect upon the statutes of this
State which require that vehicles be registered in the name
of their true owner and that they be transferred in the name
of their true owner, as that word is ordinarily understood.

By way of summary, my conclusions reached herein are as
follows:

1. Where legal title, legal right of possession, and legal
right of control of a vehicle subsist in the same person, then
such vehicle must be registered in the county of such person’s
residence. . .
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2. Where the legal right of possession of a motor vehicle is
severed from the legal title thereof, such vehicle must be reg-
istered in the county of the residence of the person having the
legal right of possession thereof.

3. Where the legal right of control of a motor vehicle has
been severed from the legal title thereof, and the legal right
of possession thereof, then such vehicle must be registered in
the county of the residence of the person having the legal right
of control thereof.

4. Motor vehicles must be registered in the name of the true
legal owner rather than in the name of the special owner as spe-
cially defined in the Motor Vehicle Registration Act.

The above construction of the Statutes involved has been con-
sistently followed by enforcing officers over the State for a
great number of years. It is a cardinal principle of law that
such construction will not be overruled unless clearly erroneous
and in the case of doubt such construction will be followed.
Certainly, it should be followed in this instance.

It must be borne in mind that each and every case stands
upon its own merits and that it is not the purpose of this De-
partment to rule upon any fact question but we are merely set-
ting out the law as it must be applied by the local officers.

Trusting that this sufficiently and satisfactorily answers your
inquiry, I am

Yours very truly,

CurTis E. HiLyL,
Assistant Attorney General.

This opinion has been considered in conference, approved
and is now ordered recorded.
ScOoTT GAINES,
Acting Attorney General of
Texas.

No. 2998

COMMERCE—INTERSTATE IMPORTATION AND SALE OF
NATURAL GAS TO INDUSTRIAL CONSUMERS—
TAXATION—CONFERENCE OPINION No. 2993

AMENDED.

1. Interstate importation of natural gas by El Paso Natural Gas
Company from Lea County, New Mexico field into Texas partly through
its own pipe lines and partly through those of affiliated corporaticn transport-
ing same for hire, and sale under long term industrial contracts to five -
named industrial consumers in Texas held to be interstate commerce not
subject to gross receipts tax levied by state. Previous Conference Opinion
No. 2993 of this Department dated November 16, 1936 amended to extent
herein indicated.
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- QFFICES OF THE ATTORNEY .GENERAL,
AUSTIN, TEXAS, February 2, 1937.

Hon. Olin Culbertson, Director, Gas Utilities Division, Ratlroad
Commission of Texas, Austin Texas.

DEAR SIR: This opinion supplements, and to the extent here-
in indicated amends, our previous conference opinion No. 2993
directed to you under date of November 16, 1936.

At the time said previous opinion was prepared, the facts
therein stated were gathered as best we might from the file of
correspondence in your office pertaining to the operations there-
in referred to, extending over a period of several years during
which the operating set-up and methods were changed repeat-
edly in various respects from time to time; and, as we under-
stand, without your operatives having investigated the material
facts in detail on the ground. It seems to have been impossible
to get a very clear, detailed and complete stalement and up-to-
date map showing these operations until our said previous opin-
ion was published.

Since the promulgation of the previous opinion the attorneys
for El Paso Natural Gas Company have at the suggestion of
this Department and of your office submitted a detailed state-
ment of the facts pertaining to their set-up and operations and
have requested reconsideration of the matter in the light of
those facts and insofar as they differ from the facts as we
previously understood them we will attempt to summarize the
facts as outlined in the statements now made by the company.
The new matter submitted by the company consists of six pages
of closely typewriten matter pertaining to the facts, accom-
panied by a map or plat delineating in detail the operating set-
up presently in use by the company, and accompanied also by
a complete copy of the ten-year industrial gas contract executed
between El Paso Natural Gas Company and El Paso Electric
Company under date of June 23, 1934. The company also sub-
mits a brief of legal authorities in support of its contentions as
to the law; some of which authorities are hereinafter cited,
and with all of which authorities together with others hereinafter
cited, this Department was familiar at the time of writing the
previous conference opinion.

In previous opinion we held that the wholesale deliveries of
New Mexico gas from El Paso Natural Gas Company to Texas
Cities Gas Company (an unaffiliated local distribution company
in El Paso) at the city gates in El Paso were interstate commerce
and not subject to the gross receipts taxes levied by our State
statutes. We adhere to that ruling, but advert to it further
hereinbelow in connection with certain facts which have been
urged as changing the business from interstate to intrastate.

According to the statement now submitted by the company
it also sells natural gas to the Lea County Gas Company (unaf-
filiated) at wholesale at the city gates of the various small dis-
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tribution systems owned and operated by the latter in Texas;
also.the gas served by Lea County Gas Company to the domestic
consumers in Texas through rural taps along the high pressure
lines of El Paso Natural Gas Company, such contract being for
a term of twenty-five years and total deliveries running from
one hundred thousand to eight hundred thousand cubic feet per
day. We likewise now hold that these sales by El Paso Natural
Gas Company are interstate commerce.

We also held that the sale of gas to domestic consumers
through rural taps along the high pressure lines of the El Paso
Natural Gas Company in Texas were intrastate or local busi-
ness and were, therefore, subject to the tax imposed by Article
6060. We likewise adhere to that ruling., At the time of the
previous opinion, however, we understood that such rural tap
sales were made by the El Paso Natural Gas Company. We
now learn that in April, 1936, El Paso Natural Gas -Company
sold to Lea County Gas Company (wholly independent and un-
affiliated concern in no way connected with El Paso Natural
Gas Company) all of its local distribution systems, lines and
services to domestic consumers both rural and urban, and that
under the present set-up El Paso Natural Gas Company carries
on no distribution operations in Texas and makes no sales to
retail or domestic consumers in Texas whatsoever. Of course
Lea County Gas Company under these facts would be a gas
utility and its above mentioned operations would be local com-
merce subject to the State Gross receipts taxes. -

We also held in previous opinion that the transaction by which
El Paso Gas Transportation Corporation (a wholly owned and
controlled affiliated subsidiary of the El Paso Natural Gas
Company) transports gas through its lines through the city of El
Paso from a point East of the city limits to a point at or near
the West limits for a compensation of so much per thousand
cubic feet is intrastate or local business and that the amounts
paid by El Paso Natural Gas Company to its said subsidiary for
such transportation is subject to the tax of Article 6060. We
adhere to that ruling also.

This narrows the subject matter of the previous conference
opinion No. 2993 down to the facts and law relating to the in-
dustrial sales by El Paso Natural Gas Company of New Mexico
gas to five certain industrial consumers in Texas; and it is only
with respect to those industrial sales that we have on reconsid-
eration amended the previous opinion as hereinafter indicated.
In writing upon this subject we will notice certain facts which
have been urged as changing the gate sales to Texas Cities Gas
Company, and certain of the above named individual contracts,
from interstate to intrastate business.

According to the facts now submitted by the company we
learn that the only other sales and deliveries of natural gas ef-
fected in Texas by El Paso Natural Gas Company are under
the following five industrial contracts: .
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Customer Unexpired Term of Contract No. Cubic Feet Per Day

El Paso Electric Co. 8 years 5,000,000 to 6,000,000
American Smelting & Refining Co. 4 years Approximately 3,000,000
Southwest Portland Cement Co. 4 years . 2,000,000 to 3,000,000
Nicho!s Copper Co. 15 years 1,500,000 to 2,000,000
Standard Oil Co. of California 5 years Approximately 1,500,000

I have examined in detail the industrial contract of the El
Paso Electric Company above referred to. While the attorneys
for the company do not so state in their written data submitted,
they stated orally to me that each of the other four conracts
involved is identical in terms and substance with the El Paso
Electric Company contract. For purposes of this opinion we
will assume that statement to be true. The attorneys state
further that the facts as to such contracts and as to any of their
other statements pertaining to their set-ups and methods of oper-
ation are subject at any time to verification by your repre-
sentatives.

The company cites in connection with such industrial contract
the cases of State, ex rel Cities Service Gas Company, vs. Public
Service Commission of Missouri, 86 SW (2d) 890 (Mo. Sup. Ct.)
and Sioux City, Iowa vs. Missouri Valley Pipe Line Company,
46 Fed. (2d) 819, holding that certain industrial contracts for
the interstate transportation, sale and delivery of natural gas
were interstate commerce. As previously stated, this Depart-
ment was already familiar with those cases, and we might add
thereto the case of Re Colorado Interstate Gas Company P. U. R.
1933 E 349, and State ex rel, to use of Panhandle Pipe Line
Company vs. Public Service Commission of Missouri, et al,
93 SW (2d) 675. The facts relating to these industrial contracts
as submitted to us in connection with the previous opinion, how-
ever, were not sufficient to convince us that the industrial con-
tracts involved fell within the principles announced in the cases
just above cited. The Supreme Court of the United States has not,
so far as we have been able to find, ever passed upon the charac-
ter of industrial contracts with respect to being interstate com-
merce or not. The above cases are the only ones which do pass
upon such matters and we find ourselves in agreement with the
reasoning thereof. We think the character of an industrial gas
contract as being interstate commerce 2el non depends upon the
particular facts and circumstances in each case, and that each
case must be passed upon separately in view of those peculiar
facts. We do not think it wise to, and ‘are unw1111r1g to, attempt
to lay down any fixed and 1nflex1b1e rule governing all 1ndust11al
contracts. This opinion is limited strictly therefore, to the five
particular contracts above mentioned and to the particular
set-ups and methods of operation presently said to be employed.

We have reviewed the facts as represented, which in addition
to the facts above stated, are substantially as follows: That all
of these five contracts contemplate and require deliveries ex-
clusively from New ‘Mexico gas, (with-certain excepted: contin-
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gencies which have never arisen) and that such deliveries are
exclusively so made. That all these sales and deliveries are
effected directly through and from the 16-inch and 123/-inch
high pressure pipe lines operated by El Paso Natural Gas Com-
pany and its above mentioned affiliated pipe line carrier for
hire; in some cases directly off the main line and in others off
of smaller high pressure laterals ranging from 4 inches to 12
inches in diameter; the quantities contemplated by the contracts
and actually delivered in practice are, as will be seen from the
above tabulation, quite substantial in volume; sales and deliveries
are made to the industries concerned exclusively outside the
city limits of El Paso, with the present exception that occasional
deliveries are made to the El Paso Electric Company at its
standby plant within the city; the transportation from Lea
County, New Mexico to the places of delivery is continuous and
uninterrupted except for the unimportant incidents of gas trans-
portation by pipe line, such as repressuring operations, metering,
testing, etc., which, in our opinion, do not change the character of
the transportation. The pressure at the Lea County field is at
an average 500 lbs. per sq. inch; the motive power used in the
transporting of gas avails itself of the principle that the gas
because of its own propensities will move from high pressure to
low vpressure areas, hence a concomitant result is that as the
gas moves down the line the pressure automatically reduces
itself to a pressure of 250 lbs. at Repressuring Station No. 1
seventy miles distant; it is boosted again to 500 1bs. pressure and
reduces itself again to 250 lbs. at the second Repressuring Sta-
tion seventy miles farther distant, where it is again boosted
500 lbs. and reduces itself again to around 250 lbs. on arrival at
the El Paso area approximately sevenly miles farther; the
contracts call for deliveries at pressures less than 100 lbs. at all
delivery points in the El Paso area ; hence there is no occasion for
further repressuring as the pressure there is more than sufficient
to transport the gas to the points of delivery. At a point approxi-
mately 2145 miles east of the east city limits of El Paso the
16-inch main high pressure transmission line turns nothward
through a gap in the mountains and extends into the State of
Arizona, a repressuring station with 700 pound capacity being
located approximately seven miles north of this junction. A
16-inch high pressure spur line extends from this junetion into,
through and for several miles northwest of the city of El Paso.
At a point about 214 miles west of the City of El Paso this spur
line is reduced to a 123/-inch line which extends a further dis-
tance of approximately three miles northwesterly to the final
industrial connection with the El Paso Electric Company delivery
‘point on the Texas side for the latter’s plant which is on the New
Mexico side. At a point about 2,000 feet west of the above
mentioned junction east of El Paso is a regulator station which
reduces the pressure in this 16-inch and 123/-inch spur line from
that point to its western terminus from the pressure of 250
pounds maintained in the main line east of said junction to a
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pressure which varies from about 65 to 100 pounds. The purpose
of this pressure reduction in the spur line is two fold: First, it is
considered dangerous and undesirable to transport gas through
urban areas under higher pressures than are necessary, and the
65 to 100 pound pressure is amply sufficient to propel the gas
to all points of delivery from the junction to the western ter-
minus. Secondly, the deliveries to the city gates of the Texas Cities
Gas Company are by contract required to be made at 50 pounds,
and the reduction would have to be made at some point any-
how. So one step of the reduction is made at the above mentioned
regulator station, which is east of the City. The Texas Cities
Gas Company has one intake gate between the said regulator
station and the eastern limits of the City, and four other intake
gates within the corporate limits, At each of the city gates
another regulator station is installed, which reduces the pressure
further from the higher 65 to 100 pound pressure to 50 pounds
at the meter stations. The El Paso Gas Transportation Com-
pany owns and operates the 16-inch line from the main regulator
station east of El Paso through the corperate limits and to the
beginning of the El Paso Natural Gas Company’s 128/.-inch line
beginning about 214 miles northwest of the city limits. All
industrial deliveries, with the single exception aforesaid, are
accomplished from the main spur line west of the city limits.
None is accomplished through the Texas Cities Gas Company
intermediate or low pressure lines making up the El Paso local
distribution system. The El Paso Gas Transportation Co., of
course, has a local franchise for the use of necessary streets
and other easements and facilities through the City of El Paso.

We have studied all of the available authorities carefully
with a view of determining whether the gate and industrial
sales are rendered intrastate rather than interstate business
by any one or more of all of the following circumstances:

1. By the reduction of the pressure from 250 pounds to a
pressure ranging from 65 to 100 pounds at the regulator station
near the junction east of El Paso.

2. By the further reduction of pressure to 50 pounds at each
of the city gates.

3. By reason of the fact that the transportation through
El Paso is accomplished through a subsidiary corporation for
hire rather than by the EI Paso Natural Gas Company itself
or by an independent carrier for hire.

4. By the fact that the El Paso Gas Transportation Company
operates under a local franchise.

5. By the fact that deliveries are made off the spur line within
the corporate limits of El Paso at four of the city gates and
occasional deliveries at the stand-by electric plant.

We do not think that any or all of the above circumstances
made the gate and industrial sales intrastate business. The
reductions in pressure have to be made at some point or points
before delivery at the city gates, and at the industrial gates,
in any event; and we think it immaterial that it is made in
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two steps and at two points rather than one. This reduction is
not comparable to the reduction from extremely high pressure
of 300 or 500 pounds down to four or six ounces at the burner
tips, such as was referred to in the East Ohio decision as one
circumstance rendering burner tip service local rather than
interstate business. Nor do we think the turning of gas over
to the subsidiary corporation for transportation works any
change in its character. What one may do in interstate com-
merce one’s self may likewise be accomplished through an affil-
iated or independent agent with like immunity. The fact that
the transportation company exercises a local franchise is like-
wise immaterial, for it is general knowledge that interstate rail-
ways commonly exercise local franchises in cities and towns
through which they pass, and yet in no case has it ever been
held that this transforms an interstate carriage of passengers and
freight into a local business. No more do local deliveries within
the city affect the question. All of these circumstances consti-
tute the mere incidents and accidents of interstate transportation,
and as said in the Peoples Gas case, the East Ohio case, and
the Interstate Gas Company case, they do not affect the character
of the transportation. Even the fact that both title and possession
of the gas change hands at the State line was held to be im-
material in those cases; as.were also the changes in pressure,
which are merely analogous to changes in speed of an interstate
train.

We have given very careful attention to the excellent brief
submitted to us by the Chief Examiner of the Gas Utilities Di-
vision, and have also analyzed thoroughly all cases cited by him.
For the most part, such cases show the origin and development
and application of the so-called original package doctrine to
importations from foreign countries, and to interstate shipment
of goods susceptible to being shipped in packages or containers
of various kinds by freight. An analogy to such doctrine has
been expressly applied to the interstate pipe line transportation
of natural gas, by the Supreme Court of the United States in
the case of East Ohio Gas Company vs. Tax Commission, 283
U. S. 465, 75 L. Ed. 1171. In that case, and in connection with
the analogy of the broken package doctrine, the Court cites with
approval the cases of :

West Virginia & Maryland Gas Co. v. Towers, et al;
Public Service Commission of Maryand, 134 Md. 137, 106 Atl. 265, and
State ex rel Caster v. Flannelly, 96 Kan. 372, 152 Pac. 22.

The two cases last cited, however, involve local distribution
operations in which service of gas at the burner tips was
being considered, and after the interstate gas in question
had plainly entered the local distribution systems it was beyond
the city gate or regulatory and measuring stations. We do
not understand that the Supreme Court of the United States, by
citing the result of such cases with approval, intended to place
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the stamp of its approbation upon everything that was.said in
the opinions. Other cases considered by us in this connection are:

South Carolina Power Co. v. South Carolina Tax Commission, 52 Fed. (2)
515, affirmed, 286 U. S. 525, 52 S. Ct. 494, 76 L. Ed. 1268;

May v. New Orleans, 178 U. S. 496, S. Ct. 976, 44 L. Ed. 1165;

American Steel & Wire Co. v. Speed, 192 U. S. 500, 24 S. Ct. 365, 48 L. Ed.
538; : ’

Sonneborn Bros. v. Cureton, 262 U. S. 506, 43 S. Ct. 643, 67 L. Ed. 1095;

Gulf Fisheries Co. v. MacInerney, 276 U. S. 124, 48 S. Ct. 227, 72 L. Ed.
495;

Whitfield v. Ohio, 297 U. S. 431, 56 S. Ct. 532, 80 L. Ed. 778;

Utah Power & Light Co. v. Pfost, 286 U. S. 165, 52 8. Ct. 548, 76 L. Ed. 1038;

Superior Oil Ce. v. Mississippi, 280 U. S. 390, 50 S. Cit. 169, 74 L. Ed. 504.

At best, however, the analogy between the broken package doc-
trine, as it has been dveloped and applied in relation to merchan-
dise or other commodities shipped in containers by freight on
one hand, and the interstate pipe line transmission of natural gas
on the other hand, is very imperfect. Moreover, the broken
package doctrine, as applied to interstate commerce, has vir-
tually been repudiated by the Supreme Court of the United
States, itself, and at most can be used only as an aid and not as
a sole test for determining when the interstate movement of na-
tural gas and its concomitant immunity from State regulation
and taxation, has come to end. After all, the cessation of inter-
state transportation is the controlling test, not the breaking of
the package. We are of opinion that, in the true sense of
the controlling decisions, the original package has not been
broken, even by analogy, and the interstate transportation has
not been terminated in the facts of this present situation
until the gas has been reduced to the 50 pound pressure and
delivered through the city gate stations or other delivery points
into the local distribution system proper; and that all things
which befall gas up to that point are mere immaterial inciueats
of interstate transportation itself.

These views are formulated chiefly from our deliberate study
of the following authorities:

Missouri ex rel Barrett vs. Kansas Natural Gas Co. 265 U. S. 298, 68
L. Ed. 1027;

Public Utilitities Commission of Kansas vs. Landon, 249 U, S. 236, 63 L.
Ed. 577;

State Tax Commission of Mississippi vs. Interstate Natural Gas Co., 284
U. S. 41, 76 L. Ed. 156;

People’s Natural Gas Company vs. Public Service Commission, 270 U. S.
550, 70 L. Ed. 726;

Pennsyvania Gas Co. vs. Public Service Commission, 252 U. S. 23, 64 L.
Ed. 434; R

East Ohio Gas Co. vs. Tax Commission, 283 U. S. 465, 75 L. Ed. 1171;

State Corporation Commission of Kansas vs. Wichita Gas Co., 290 U. S.
561, 78 L. Ed. 500; )



56 REPORT OF ATTORNEY GENERAL
Western Distributing Co. vs. Public Service Commission of Kansas, 285
U. S. 119, 76 L. Ed. 655.

Believing that the applicable decisions of the Supreme Court
of the United States plainly require the holding, we are compelled
to say that both the gate saleés and the above named indusrial
sales are interstate commerce.

Yours very truly,

ALFRED M. ScorT,
Assistant Attorney General.

This opinion has been considered in conference, approved, and
is now ordered approved and filed.

WM. McCraw,
Attorney General of Texas.

No. 2999

SPECIAL PERMITS—STATE HIGHWAY DEPARTMENT-—TRANSPOR-
TATION OF OVERWEIGHT OR OVERSIZE OR OVERLENGTH COMMODITIES

In the issuance of special permits provided for in Article $27-a, Penal
Code, the Highway Department is allowed Lo exercise its discretion in
determining the shortest practicable route. A permit of the State Highway
Department authorizing the hauling of an overweight or oversize or overlength
commodity entitles the operator to transport such commodity over the
highway designated in such permit without regard to the highway designated
in his Certificate of Public Convenience and Necessity.

OFFICES OF THE ATTORNEY GENERAL,
Austin, Texas, April 8, 1937

Homorable J. B. Early, Maintenance Engineer, State Highway
Department, Austin, Tezxas.

DEAR SIR: Your letter of April 1, 1937, addressed to Hon-
orable William McCraw, Attorney General of Texas, has been
referred to the writer for attention and reply. The questions you
have propounded in your letter read as follows:

“(1) In your opinion, is is mandatory that, in the issuance of the
special oversize and overweight permits, the Highway Departmentl require
that the movement be consummated over the nearest and most practicable
route?

“(2) 1If your answer to the above question is in the affirmative, is it
your opinion that the Department may exercise discretion in determining
which route is the nearest and most practicable?

“(3) If your answer to question number 2 is in the affirmative, is it
your opinion that it would be a proper use of discretion for the Highway
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Department to consider the relative strength of bridges on routes considered,
bazards to the travelling public, width of roadway, and other matters that may
involve safety in determining what shall be ccnsidered the nearest and most
practicable route? :

“(4) The holder of a Railroad Commission carrier permit, which stip-
ulated that the holder could not haul for hire over certain Highways in
Texas, applies to the Highway Department for a permit to haul an oversize
or overweight or overlength load over a routé not prohibited in his Railroad
. Commigssion permit, is the Highway Department, in your opinion, obligated
to selact a route different from the route stipulated in the application
if the route in the application was found not to be the nearest and most
practicable in its judgment, even though the nearest and most practicable
route selected would decree that the movement be made over a route pro-
hibited in the holder’s Railroad Commission permit?

“(5) If your answer to question 4 is in the affirmative, in your opinion
would the special permit issued by the Highway Department supersede and
render nullified the prohibitions in the Railroad Commission permit with ref-
erence to the route over which the haul could be consummated?

“(6) If your answer to question number 5 is in the negative, in your
opinion, would the operator, in consummating the movement allowed under
the special permit issued by the Highway Department, be subject to a
penalty at law for the violalion of the terms of his Railroad Commission
permit?

“(7) Are we, in your opinion, required to give consideraticn as tc
whether or not an applicant for a special permit to haul an oversize or
overweight load over State Highways has a Railrcad Commission permit
denyinz him the right to haul for hire over stipulated routes?

“(8) In your opinion, would not the responsibilities of the Highway
Department cease with the issuance of the special oversize or overweight per-
mit allowing the transportation of the oversize or overweight load over
the nearest and most practicable route?”

Since questions number 1, 2 and 38 embrace the same ques-
tion of law, they are grouped together for the purpcse of dis-
cussion and answer.

You are advised that the Highway Department is required
in the issuance of a special oversize or overweight or overlength
permit under the provisions of Article 827-a, Penal Code, and
Article 6701, Vernon’s Annonated Statutes, to route the motor
vehicle over the shortest practicable route.

Your attention is directed to that part of Article 827-a, Sec-
tion 2, Penal Code, which reads as follows:

‘

. ; provided, that any haul or hauls made under such permits
shall pe made by the shortest practicable route; . ... .. ”

In determining what is the shortest practicable route the
Highway Department is authorized to exercise its discretion
in arriving at the facts necessary to establish in each particu-
lar instance such shortest practicable route. _ N

Questions number 4, 5, 6, 7, and 8 are grouped together for
the purpose of discussion and answer.
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. Article -6663, et seq., Revised Civil Statutes, vest the ad-
ministrative control of all State highways in the State Highway
Department, with the authority and duty to lay out, construct
and maintain such highways. Article 827-a, supra, and Article
6701-a, supra, which authorize the Highway Department to issue
the special permits hereinabove referred to, are in pari materia
with Article 911-b, Revised Civil Statutes, which governs and
regulates the issuance of certificates of Public Convenience and
Necessity to common carriers. It is to be observed that Articles |
6701-z and 827-a were enacted by the Legislature subsequent
to the enactment of Article 911-b.

It is obvious that the statutes authcrizing the Highway De-
partment to issue special permits are exceptions to the statutes
fixing seven thousand pounds as a maximum load, and the
statutes relating to the Railroad Commission’s authority to
issue certificates of Public Convenience and Necessity.

We think that it was both the spirit and the intention of the
Legislature, in enacting the statutes permitting the transporta-
tion over State highways of overweight or oversize or overlength
commodities, to authorize the Highway Department in the issu-
ance of the special permits to designate which highway is the
shortest practicable route, without regard to the designated route
of the carrier operating under a Certificate of Public Con-
venience and Necessity issued by the Railroad Commission; and
that when the Highway Department has issued the special per-
mit above referred to, permitting the hauling of overweight
or oversize or overlength commodities, that the permitee is au-
thorized to haul such load over the highways designated by the
Highway Department.

Yours very truly,

LEONARD KING,
Assistant Attorney General.

This opinion has been considered in conference, approved and
ordered filed.

WM. McCrAw,
Attorney General of Texas.

No. 3000

INSURANCE—RECIPROCALS—TAXATION—GROSS PREMIUM TAXES

1. Sections 5 and 5b. of Art. IV of House Bill No. 8, passed at the
Third Called Session of the 44th Legislature, does not violate Section 36
of Art. III of our State Constitution.

2. Sections 5 and 5b. of said House Bill No. 8 do not amend Art. 5032,
R. C. S, 1925, but rather said article is repealed by said Bill to the extent
they arc irreconcilably in conflict.
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3. The caption of said House Bill No. 8 is sufficient insofar as Art.
5032, R. C. S, 1925, is concerned.

4. A liberal and substantial construction rather than a strict and literal
one should be followed in construing constitutional provisions relating to
captions.

5. Xeciprocals are insurance companies, or organizations, or concerns
within the meaning of said House Bill No. 8.

6. Statutes imposing taxes are strictly construed and all reasonable
doubts with reference to the applicability of the taxes are resolved in favor
of the taxpayer. '

7. Assessments are not taxable under a statute levying a tax on gross
premiums.

8. The premium deposit paid by subscribers to reciprocals is a premiom
within the meaning of said House Bill N¢. 8 and is taxable as such.

9. Said Sec. 5 levies a maximum tax of 3.26% upon gross premiums of
health and accident companies, whereas said Sec. 5b. in the same bill levies
a flat tax of one-half of one per cent with certain deductions allowed upon
domestic health and accident companies.

10. The Legislature is without authority to levy a gross premium tax of
3.25% upon domestic reciprocals transacting a health and accident business,
and a cne-half of one per cent tax upon other domestic companies pursuing
the same occupation.

11. Home reciprocals are required by law to use the same policy forms,
to charge the same rates and operate under the same laws as other home
companies transacting a home health and accident business, and pursuing the
same cccupation.

12. The Legislature may make reasonable classifications for occupation
tax purposes, but the classifications must be based upon the occupation
pursued and not upon the person pursuing it; and all persons pursuing a given
occupation must receive identical treatment.

13. Classifications for occupation tax purposes must be reasonable rather
than discriminatory and arbitrary.

14. If any basis for classification exists between home reciprocals and
other home companies transacting health and accident business, it is in
favor of reciprocals which operate on a non-profit basis for mutual pro-
tection of their subscribers as against home capital stock companies carrying
on the same occupation for profit.

15. A tax of 3.25% on home reciprocals is unreasonable discrimination as
against one-half of one per cent tax on other home companies pursuing the
same occupation.

16. If said Sec. 5 is discriminatory and invalid, said Sec. 5b. applies
to the home health and accident business of home reciprocals the same as to
other home companies.

17. If two constructions can be placed upon an act, cne of which will
render the act constitutional and the other unconstitutional, the: construc-
tion which will render it valid must be placed upon it. :

18, When two sections of an act are in conflict, such a construction must
be placed upon such sections as will, if possible, give scme effect to both
sections. .

19. When two sections of an act are in conflict, one of which is general in
its terms, and the other particular, the particular shall control as against the



.60 REPORT OF ATTORNEY GENERAL

general, leaving, if possible, some realm of operation for the general.

20. When parts or sections of the same act are in irreconcilable conflict,
the part later in position prevails as the latest expression of the Legisla-
ture.

21. 8aid Sec. 5b., levying a one-half of one per cent tax occupies the later
position and controls to any extent, is irreconcilably in conflict with said
Sec. b.

22. Said Sec. 5, levying the 3.26% tax, treats generally with both foreign
and home companies, whereas said Sec. 5b. treats specifically with home
companies. Therefore Sec. 5b. applies as to lhiome companies provided for
therein, and Sec. 5 should be construed so as to except the health and accident
business of home companies writing health and accident insurance thereby
leaving an adequate field of operation for both sections of the act, and giving
some effect to each.

23. Placing the above construction on the act will make it wholly con-
stiutional and without discrimination, requiring all home companies trans-
acting a home health and accident business to pay the tax provided in said
Sec. 5b. and leaving all foreign companies transacting such business to pay
under Sec. 5, as was the evident intention of the Legislature.

24. Statutes granting exemptions from taxation must be strictly construed.

25. Since said Sec. bb. applies only to life, health and accident business
of home companies; home reciprocals must pay taxes on its health and acci-
-dent husiness under said Sec. 5b. and on all other business except fire under
said Sec. 5.

26. Reciprocals operate on a cooperative or mutual non-profit basis for
the protection of their subscribers solely, and their fire business is therefore
exempted from the tax provided in said Sec. 5 by the last sentence of said
section. '

OFFICES OF THE ATTORNEY GEMERAL,
Austin, Texas, April 17, 1937.

Honoradble R. L. Daniel, Chairman Eoard of [nsurane Commis-
sioners, Austin, Texas.

DEeAR Sik: This will acknowledge receipt of the letter of
recent date from Myr. Van Fleet of your department, addressed to
Attorney General McCraw, which letter has been referred to the
undersigned for attention. Your department requests the opinion
of this office upon the following question:

Are reciprocals or inter-insurance exchanges, as organized
under the laws of this State and licensed by the Department
of Insurance, subject to the taxes as preseribed by the Omnibus
Tax Bill, House Bill No. 8, passed at the Third Called Session of
the 44th Legislature, particularly Article 7064, as amended in
said Lill?

At the time this request for an opinion was received the
Assistant to which it was then referred was engaged in intensive
preparation for the trial of the suit of the State of Texas
against Texas Employers’ Insurance Association, which was tried
several weeks ago in the 98th District Court of Travis County,
‘Texas. We have delayed replying to your inquiry awaiting a
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decision in such case for the reason that some of the more im-
portant questions involved in this opinion are involved in such
case. Also, various attorneys representing several of the
reciprocals here concerned have requested time to furnish written
briefs to this department and to present their views orally. Only
today two different attorneys have talked to the writer over long
distance telephone requesting further delay, but in view of the
importance of the questions here presented, and in view of the
fact that the time within which the Legislature can consider
this matter in the light of this opinion, if it cares to do so, is
growing shorter each day, and in view of the further fact that
the licenses of such companies are being withheld pending this
opinion, we feel impelled to render the same at this time without
further delay.

Counsel for the interested companies have ably and earnestly
presented a large number of legal questions. We will attempt
to take up and briefly discuss what we consider to be the most
important of the questions raised.

Their first contention is that said Omnibus Tax Bill violates
Section 36 of Article III of our State Constitution in that it
attempts to amend Article 5032, which is in the chapter of the
insurance title dealing with reciprocals, without republishing
such statute as amended. Section 36 of Article III provides that:

“No law shall be revived or amended by reference to its title; but in such
case the act revived, or the section or sections amended, shall be re-enacted
and published at length.” ’

Article 5032, which treats with reciprocals, is with reference
to the certificate of authority granted to the attorney in fact,
and after setting up the method for securing said certificate of
authority and of renewing the same, it contains the following
sentence:

“Such attorney shall pay as a fee for the issuance of the certificate of
authority herein provided for the sum of $20.00, which shall be in lieu of
all license fees and taxes of whatsoever characier in this State.”

The Omnibus Tax Bill nowhere expressly mentions or refers
to Article 5032 or the language therein just quoted, and counsel
for the reciprocals say that an act may be amended by striking
out part of the language of a section as well as by changing
or adding to it, and that the Omnibus Tax Bill insofar as it may
attempt to levy an occupation tax upon reciprocals is an attempt
to amend Article 5032 without re-enacting and publishing at
length Article 5032, as amended. We do not agree with this
contention. Our Courts have repeatedly held that a portion of
an act or section of an act may be repealed by necessary implica-
tion. Section 20 of Article II of the Omnibus Tax Bill provides,

“All laws and parts of laws in conflict herewith are hereby repealed.”

We, therefore, believe that the language quoted from Article
5032 is repealed to the extent that it conflicts with the taxes
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levied upon such companies under the Omnibus Tax Bill, and
therefore overrules such contention.

Counsel further contend that the caption of said Omnibus Tax
Bill is defective in that it merely uses the language,

“An Act amending Article 7064,”

(insofar as the subject matter of this opinion is concerned), and
contains no language showing any amendement to Article 5032.
They say that the caption is insufficient and is deceptive and
misleading in that it places neither the Legislature nor the
public upon notice that in the body of the Bill said Article
5032 is amended, and say that if the caption as written is suffi-
cient, that a caption merely saying, “An Act to amend Article
7064,” would be sufficient for the entire Omnibus Tax Bill, and
that under such caption the Legislature could proceed, as an
amendment to Article 7064, which merely levies an occupation
tax upon certain insurance companies, to amend every other oc-
cupation tax in the statutes. We do not agree with this proposi-
tion. The caption provides,

“ ... .amending Articles .. .. 7064, Revised Statutes of 1925; .. ..
levying a tax upon individuals, societies, fraternal benefit societies, asso-
ciations, or corporations domiciled in Texas transacting the business of life,
accident, life and accident, health and accident insurance; ... . repealing
all laws in conflict; . . ..”

The courts have held that a liberal and substantial construc-
tion, rather than a strict and literal one, should be followed in
construing constitutional provisions relating to captions. Dillin-
ger vs. State, 28 S. W. (2d) 537; Board of Trustees, Young
County vs. Bullock School District No. 12, 37 S. W. (2d) 829,
aff. (Com. App.) 55 S. W. (2d) 538; Katz vs. State, 54 S. W.
(2d) 470; Archey vs. State, 59 S. W. (2d) 406. We believe the
caption to be sufficient, and that a lengthy discussion of same
here will serve no useful purpose.

It is also contended that the language of Article 7064, as
amended, which reads:

Every insurance corporation, Lloyds, or reciprocals, (Italics ours) and any

other organization or concern transacting the business of . ... within this
State. . . . shall pay an annual tax upon such gross premium receipts
as follows: ... .”

is not sufficient to impose a tax upon the clients of counsel in-
terested in this matter. They contend that the word “recipro-
cals” is defined by Article 5026 as being the office or offices
through which indemnity contracts shali be exchanged, and is not
a legal entity upon which a tax can be levied. They contend that
by virtue of the peculiar nature of their organization that the tax
would have to be levied upon the attorney in fact as the
Twenty Dollar fee provided in Article 5032 was levied, or upon
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the indvidual members of the organization. They further contend
that tax statutes must be strictly construed against the State,
and that there is no such a thing as a reciprocal company, and
that a reciprocal is not an insurance company, but that each sub-
scriber acts individually in exchanging reciprocal or inter-
insurance contracts with each other providing indemnity among
themselves from loss, and that the husiness of each subscriber
is translated through his attorney in fact who is likewise the
attorney in fact in common for all other subscribers. The heart
of such contention is that if the tax statuie is to be strictly con-
strued against the State, that each subscriber operates through
his own attorney in fact jointly with other individuals rather
than as an insurance company, and therefore stands on his own
feet; and no tax being levied against the individual subscriber,
or the attorney in faect, a tax against “reciprocals”, which is
contended to be defined by statute as merely an office where
the subscribers meet to exchange risks, is insufficient to levy a
tax which either the individual subscribers or the attorney in
fact for them would be required to pay. While we appreciate
the force of this argument, and recognize that the cases cited
by counsel indirectly tend to some extent to support such posi-
tion, we cannot agree with the conclusion reached in such re-
spect by counsel for the reciprocals. It is true that this depart-
ment has held repeatedly that statutes imposing taxes are al-
ways strictly construed and all reasonable doubts with refer-
ence to the applicability of the taxes are resolved in favor of the
taxpayer. See conference opinion No. 2955, page 9, Biennial
Report of the Attorney General, 1934-1936, written by Scott
Gaines, then Assistant Attorney General under former Attorney
General James V. Allred, and present First Assistant Attorney
General. Mr. Gaines in such opinion cited in support of such
proposition Sutherland on Statutory Construction, Sections
536, 537; State of Texas vs. San Patricio Canning Company,
17°S. W. (2d) 160; McCallum vs. Retail Credit Men of Aus-
tin, 26 S. W. (2d) 715; same case, 41 S. W. (2d) 46; Rudolph
vs. Ptomac Electric Power Company 24 Fed. (2d) 882. Mr.
Gaines said,

“This rule results, of course, from the fact that the imposition of taxes
places a special burden upon those taxed and should not be lightly regarded
or liberally construed.”

We wish to call attention, however, to the fact that Article 7064,
as amended, does not merely levy a tax upon insurance cor-
porations and ‘“‘reciprocals’, but also uses the language, “any
other organization or concern.”” We believe such language to
be sufficiently broad to justify the collection of the tax here
involved. Surely, these ‘reciprocals” are some sort of organi-
zation or concern. It is apparent that the Legislature by said
Article 7064 intended to levy the tax provided in Article 7064
upon the gross premium receipts of “reciprocals”.
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Counsel for these “reciprocals” say, however, that they do
not collect any premiums, and that, therefore, any act levying
an occupation tax measured by gross premium receipts would
not result in any tax being collected from them; and, there-
fore, they would owe no tax. They rely upon the opinions writ-
ten on May 23, 1930, by former Assistant Attorney General
Dewey Lawrence, and on June 9, 1933 by Assistant Attorney
General Everett Johnson, now District Judge at San Antonio,
and on March 20, 1937 by one of the writers, all of which opin-
ions held that a gross premium tax upon premiums of insurance
companies was not applicable to assessments. .

We do not deem it necessary to again discuss the general
proposition of whether or not a tax levied upon a premium
without reference to assessments is sufficient to furnish a yard-
stick or a measurement by which a tax can be collected upon
assessments. The three opinions above mentioned fully and
elaborately treat with and dispose of that question. In view
of such opinions this question is a most serious one, especially
after applying the rule outlined above of strict construction
against the State, and if counsel are right, we should go no fur-
ther as their clients owe no tax under this bill as it taxes prem-
iums only and not assessments under Sections 5 and 5b.

The ‘“reciprocals’” contend that they do not collect premiums.
They admit, however, that they operate upon precisely the same
basis that old line legal reserve capital stock companies operate
except that any deficiency in' the amount collected, which is
collected in the same manner and at the same time and in the
same amount as is collected by capital stock companies, is made
up by assessment as needed against the subscribers, and any
excess collections over and above the amounts required to be
kept on hand by law may, under certain circumstances, be re-
turned in the way of dividends to the subscribers. The ques-
tion here presented is whether or not such plan of operation
makes the moneys collected by such “reciprocals” premiums or
assessments. We believe that the amount originally paid in is
a premium within the meaning of the taxing statute rather
than an assessment, especially in view of the fact that it is col-
lected in the same amount, in the same manner and at the same
time as is required of capital stock legal reserve companies
rather than as needed.

Because of the conclusions herein reached and because such
inquiry is not before us, we deem it unnecessary to pass upon
the question of whether or not credit should be allowed for divi-
dends paid or additional taxes collected upon assessments made
where necessary to supplement the premiums collected.

Article 7064, which we have been discussing, is amended
by Section 5 of the Omnibus Tax Bill. Section 5b, of the Om-
nibus Tax Bill reads in part, as follows:

“That a new Article be added to Chapter 2, Title 122, Revised Civil Sta-
tutes, to be called Article 7064a, to read as follows:



REPORT OF ATTORNEY (GENERAL 65

“‘Article 7064a. Every group of individuals, society, fraternal benefit
society, association, or corporation domiciled in the State of Texas transact-
ing the business of life, accident, or life and accident, health and accident
insurance for profit, or for mutual benefit or protection, shall at the time
of filing its annual statement, report to the Commissioner of Insurance
the gross amount of premiums received frem or upon the lives of persons
residing or domiciled in this State during the preceding year and each of
such groups of individuals, society, fraternal benefit society, association,
or corporation shall pay an annual tax of one-half of one per cent (4 of 19%)
of such gross premium receipts. . . .”

The proposition has been raised that domestic health and ac-
cident insurance companies other than reciprocals cannot be
allowed to pay a flat tax of only one-half of one per cent of
their gross premium receipts with certain deductions allowed,
while domestic reciprocals transacting health and accident in-
surance are required to pay a maximum of 3.25% of their
gross premium receipts under the same possible circumstances
without said deductions. It is further contended that domestic
veciprocals writing health and accident insurance are domestic
health and accident insurance companies within the meaning of
Article 7064a insofar as their domestic health and accident
business is concerned. We deem it unnecessary to pass upon
this last contention. But we do agree that the Legislature is
without authority to levy a tax of one-half of one per cent upon
companies domiciled in Texas except reciprocals transacting
the business of accident and health insurance, and at the same
time in the same bill levy a tax of 3.25% upon the health and
accident business of reciprocal organizations domiciled in this
State; and we do not believe that it intended to do so, or has
done so, as is hereinafter pointed out. If we take workmen’s
compensation insurance as an illustration, (which is written
by both reciprocals and accident companies), both the recipro-
cals and the accident companies are required by law to use
precisely the same policy forms prescribed by the Board of In-
surance Commissioners, charge the same rates fixed by the
Board of Insurance Commissioners, operate under the same -
workmen’s compensation law, and actively engage in seeking
the same business as competitors to each other, then can it be
said under such circumstances that the Legislature has the
right to charge one domestic insurance organization pursuing
a given occupation a tax at one rate, and charge another or-
ganization transacting an identical insurance business a tax
six and one-half times as great? We wish to illustrate in this
manner. Insurance corporations chartered in Texas under our
general casualty statutes may take the power to write fire
insurance as well as casualty insurance. Fire insurance com-
panies incorporated in Texas may take the power of writing
certain casualty lines as well as fire lines. Therefore, both
capital stock fire and casualty companies may take the power
of writing both lines. Except for the fact that one company is
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organized under the fire chapter and the other company is or-
ganized under the casualty chapter, they operate in an identical
manner pursuing the same occupations. Could it be said that
a domestic fire insurance company writing casualty and fire
insurance could be charged as occupation tax six and one-half
times as large as a domestic casualty company pursuing the
same occupation? It is true that the Legislature is granted the
power under our State Constitution to levy occupation taxes
and to make reasonable classifications for such purpose.: The
classification must be based upon the occupation pursued and
not upon the person pursuing it, and all persons pursuing a
- given occupation must receive identical treatment. To illus-
trate, if a negro and a white man were each pursuing the same
occupation in the same way and under the same circumstances,
the negro could not be charged one tax for pursuing his occu-
pation, and the white man charged a different and higher or
lower tax for pursuing the same occupation pursued by the
negro purely upon the basis that one was a negro and the other
a white man. In the instant case the only difference that can
be drawn and the only classification that can be made is that
the 3.25% tax is levied upon reciprocals transacting a health
and accident business, whereas the one-half of one per cent tax
for transacting the same business and pursuing the same oc-
cupation is levied upon accident companies. Such a classifica-
tion cannot be made. All domestic companies transacting the
same business and pursung the same occupation must pay the
same rate of tax unless there be some reason for a classifica-
tion other than that one is a reciprocal association doing a
home accident business and the other .an accident -company
doing the same business. Even though we should be wrong in
what we have just said about there being no reasonable grounds
for such a classification, we believe that a taxing statute which
in the same act attempts to levy a tax six and one-half times as
great upon a domestic organization operated not for profit, as
it does upon capital stock companies operating for profit is
such an unreasonable and arbitrary classification on its faee
that it cannot stand. If there be any reason for a classification
between home reciprocals and home capital stock accident com-
panies, it is by reason of the fact that one operates upon a
profit basis for its stockholders, and the other operates on a
non-profit basis for the protection of its subscribers. But we
believe that if such difference affords reasonable grounds for
any classification for occupation tax purposes, that in order for
such classification to be reasonable, it must be in favor of the
non-profit organization and certainly not to the extent of a six
hundred and fifty per centum discrimination against it.

It, therefore, follows that it is our opinion that Article 7064,
as amended by the Omnibus Tax Bill, insofar as it may attempt
to tax domestic reciprocals transacting a health and accident
business, if it attempts to do so, is discriminatory and invalid
by teason of the provisions of the succeeding section of the same
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-bill which levies a smaller tax upon domestic health and acci-
-dent. insurance companies. In such connection we wish to
point out the apparent conflict between. Article 7064, as amend-
ed by the Omnibus Tax Bill, and Article 7064a, as contained
in this same bill, insofar as said two Articles affect health
and accident insurance companies. Artice 7064, as amended,
reads in part as follows: .

“Every insurance corporation, . . reciprocals . . . transacting the business
of . . . accident . . . casualty, or any other kind or character of insurance
business within this State . .. 3.2569% . .. gross premium receipt . . .”

Whereas, Article 7064a reads in part, as follows:

“Every group of individuals, association, or corporation domiciled in the
State of Texas transacting the business of . . . accident, health and acci-
dent . . . insurance for profit, or for mutual benefit or protection, . . . shall
pay an annual tax of one-half of one per cent (1% of 1% ) of such gross
premium receipts, . . .”

It is apparent that in the same act a tax of 3.25% has been im-
posed upon the gross premium receipts of all accidents and
health companies transacting business in this State in one sec-
tion, whereas in another, a tax of one-half of one per cent of
such gross premium receipts has been levied against domestic
health and accident insurance companies. It will be noted that
Article 7064 specificaily mentions reciprocals, whereas Article
7064a does not call them by name, but does treat with com-
panies transacting life, accident and health insurance. On the
other hand, Article 7064a specifically treats with domestic
companies only, whereas, Article 7064 deals with both foreign
and domestic companies. We believe that Article 7064a is
broad enough to levy a tax upon the health and accident busi-
ness of domestic reciprocals even though Article 7064 is invalid
because of its discriminatory provisions.

However, if two constructions can be placed upon an act, one
of which will render the act constitutional and the other un-
constitutional, the construction which wili render it valid must
be placed upon it. Further, where two sections of the same
act are apparently in conflict such a construction must be
placed upon such sections as will, if possible, give some effect
to both sections, as it is not to be presumed that the Legisia-
ture intended either to write an invalid and unconstitutional
act, or to have irreconcilably conflicting provisions in the same
act. Another elementary rule .is. that where two sections of
an act are in apparent conflict, one of which is general in its
terms, and the other particular, the particular shall control as
against the general. . If pos51ble,.such a construction shail be
placed. upon such .sections as will give effect to the particular
and specific. section of the statute.and yet leave some.realm of
operation for the general. Another rule of construction is that,
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“Where parts or sections of the same act are in irreconcilable conflict,
the act or provision later in position prevails as the latest expression
of the Legislative will, and repeals the other insofar as there is irreconcilable
conflict.” Section 74, Volume 39, Texas Jurisprudence, page 139. -

Article 7064a, levying the one-half of one per cent tax on do-
mestic health and accident companies, is in a later position in
the Omnibus Tax Bill than the 8.25% tax statute, and, therefore,
if they be in irreconcilable conflict, the one-half of one per cent
tax statute prevails. Article 7064, which levies the 38.25%
tax, treats with both foreign and domestic health and accident
companies, and with both domestic and foreign reciprocals
writing health and accident and other lines of insurance, and
is therefore general in its terms as compared with Article 7064,
which levies a tax of one-half of one per cent upon domestic
health and accident companies to the exclusion of foreign com-
panies. A realm of operation is left for Article 7064 insofar
as it attempts to deal with reciprocals and other organizations
writing health and accident insurance in that even though Art-
icle 7064a is held to be applicable to all domestic companies
writing health and accident insurance, including reciprocals, the
language in question in Article 7064 will still operate to levy
the tax therein provided upon foreign reciprocals and other
organizations transacting such business. In order to avoid
placing a construction upon Article 7064 that will render it
unconstitutional, and in order to give effect to the specific sta-
tute levying a one-half of one per cent tax upon domestic health
and accident companies, and at the same time leave a realm of
operation for Article 7064 insofar ag it attempts to levy a 3.25%
tax upon health and accident companies, and in order to give
effect to apparently conflicting provisions of the same statute,
and also in order that the portion of the statute last in posi-
tion in the act may be given effect if there be an irreconcilable
conflict, it is our opinion that Article 7064a should be construed
to apply to domestic companies including domestic reciprocals
transacting a health and accident business or either of said
businesses insofar as said businesses are concerned; whereas,
Article 7064 insofar as accident and health business is concerned,
or either of them, should be construed to apply to those com-
panies not specifically covered in Article 7064a, that is to say,
it should be construed to apply to foreign companies including
foreign reciprocals only insofar as health and accident business
is concerned.

Sections 5 and 5b, have only a few lines between them in the
bill. Surely, the Legislature must have intended the construction
here given. They must have known they had levied a tax six
and one-half times as great in one place as the other, and must
have intended for the section levying the lesser tax to be con-
sidered as an exception to the other to the extent of the home
life, health and accident business provided for in said Sec. 5b.,
otherwise there is a hopeless conflict and meaningless situation.



REPORT OF ATTORNEY GENERAL 69

Nor can we ascribe to the Legislature an intention to except
from the general language all home companies writing health
and accident insurance except home reciprocals. In the first
place, the excepting clause if we may call said Sec. 5b. that,
contains no such language evidencing any intention of exclud-
ing reciprocals from the exception. The language is general,
covering all. While reciprocals are specifically mentioned along
with cother companies in Sec. 5, after the exception is applied
to said section, foreign reciprocals transacting health and ac-
cident business are left just as are other foreign companieg
transacting such business.

In neither Section 5 nor Section 5b., or anywhere else in the
whole bill, is there a single line to indicate that the Legislature
intended to treat reciprocals, whether home or foreign, any
different from other home or foreign companies transacting the
same business.

In such case we would not be justified in ascribing to the
Legislature the intention of taxing capital stock home companies
transacting a health and accident business for profit one-half
of one per cent, and at the same time in the same bill tax recipro-
cals transacting the same business for the mutual protection of
their subscribers and not for profit 3.25%.

You are, therefore, respectfully advised that it is our opin-
ion that domestic reciprocals transacting a health and accident
business in Texas should be taxed upon their gross premiums
collected upon their health and accident business, or either of
them, to the extent and in the manner set out in Article 7064a
of said Omnibus Tax Bill rather than Article 7064, as amended
in said Omnibus Tax Bill. Their workmen’s compensation pre-
miums are taxable under 7064a.

While said Article 7064a contains the following language,

“The taxes aforesaid shall constitute all taxes and license fees collectible
under the laws of this State against any such insurance organizations .. .”

we do not believe that such language would have the effect of
preventing the collection of the tax provided in Article 7064
upon any other business of said reciprocals.

“Statutes granting exemptions from taxation must be strictly construed
and the burden is upon the person claiming such exemption from taxation
to bring himself clearly within the exemption statute. In considering a claim
of exemption from taxation, the exemption law must be strictly construed
and doubts resolved against such claim.” Texas Employers’ Insurance
Association vs. City of Dallas, 5§ S. W. (2d) 614, (Writ of Error refused by
the Supreme Court); Trinity Methodist Episcopal Church vs. City of San
Antonio, 210 S. W. 669; Santa Rose Infirmary vs. City of San Antonio,
259 8. W. 926; Millers’ Mutual Fire Insurance Company vs. City of Austin,
210, S. W. 825,

Bearing this rule in mind, we believe that such exemption from
taxation should be construed to be limited to other taxation
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upon the business taxed in sald Artlcle 7064a wherein such ex-
emption is contained and not to be construed to be applicable to
other lines of insurance written by domestic reciprocals. In view
of the fact that Article 7064a does not relate to any lines of
business of said reciprocals except health and accident, Article
7064, as amended, would be apphcable to fidelity, guaranty,
surety and any other lines of insurance except health, accident
and fire written by said domestic rec1procals which may write
all lines of insurance except life. It is not unusual for insur-
ance companies to pay gross premium taxes on different lines
of business under different taxing statutes. Foreign life, health
and accident companies have heretofore paid a gross premium
tax on their life business under the Robertson Insurance Law,
and on their health and accident business under Article 7064.

Counsel contend, however, that Article 7064 contains the fol-
lowing exemption,

“Purely cooperative or mutual fire insurance companies carried on by
the members thereof solely for the protection of their own property, and not
for profit, shall be exempt from the provisions of this law; . . .”

We are informed that the fire business of those companies is a
very small part of their business, but that is unimportant from
a legal standpoint. Reciprocals operate on a cooperative or
mutual non-profit basis and they have no capital stock and
their assets belong to the subscribers. Such companies are car-
ried on by their subscribers solely for their own protection.
No one else can get a policy. They are operated upon a cost
basis and return their profits, if any, to the subscribers. We
have heretofore held reciprocals to be insurance associations
within the meaning of said statute. On the 1st day of March,
1937, one of these writers rendered you an opinion concerning
this same exemption clause in which we held Lumbermen’s Un-
derwriters was exempt from taxation upon its fire insurance
business. The reasoning there used is here applicable, and for
the reason that our views were set out in such opinion, it is not
necessary to here further elaborate upon the same.

As stated above, there may be sufficient basis for an exemp-
tion or classification in favor of mutual or cooperative non-
profit companies as against capital stock companies operated
for profit, although we believe no such classification could be
indulged in an opposite direction. At any rate, to hold such
exemption to be discriminatory and unconstitutional might have
the effect under the decision of our Supreme Court in the case
of Pullman Palace Car Company vs. State of Texas, 64 Texas
274, of rendering the entire. Article 7064, as amended, invalid
and unconstitutional. We are unable to come to such a far-
reaching conclusion with respect to such statute. It is our duty
to uphold its validity as far as possible, and the duty of our
courts to resolve all doubts as to the, constltutlonahty of a sta-
tute in its favor. It i~ therefore; necessary under the Puliman
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Palace Car Company case, supra, to hold such exemption valid
as to the fire insurance business of said cooperative or mutual
fire insurance companes, whlch we beheve such business of re-
ciprocals to be; -

We are not unmindful of the oplmon wrltten to you on Decem-
ber 21, 1936, by one of the writers hereof which held that mu-
tual companies organized under S. B. No. 37, passed at the
First Called Session of the 41st Legislature, were not exempt-
ed from the terms of Article 7064, as amended by the Omni-
bus Tax Bill, by virtue of the terms of the exemption above quot-
ed. We did not have under consideration there the question of
whether such companies would be taxed under Section 5 or
under Section 5b. of the Omnibus Tax Biil, but rather the sole
question of whether the exemptior: clause above quoted exempt-
ed them altogether from the terms of the bill. In holding such
companies not exempted, we stated that they were not within
such exemption, and inadvertently said that they were taxable
under Article 7064, as amended. In conformity with our hold-
ing here, we wish to correct such inadvertent statement, and to
say that it is our opinion that the business of such foreign com-
panies is taxable under Article 7064, as amended, and the busi-
ness of such home companies other than health and accident
business is also taxable under Article 7064, as amended; where-
as, the health and accident business of such home mutual com-
ga{lies is taxable under Article 7064a as contained in the same

ill.

We concluded in said opinion of December 21, 1936 that said
mutuals organized under said S. B. No. 37 were not exempted
from taxation by the exemption clause we have been discuss-
ing. We still adhere to that view notwithstanding what we have
said about the exemption as to home reciprocals. We believe
our conclusions in both regards to be sound. Such mutuals
are not non-proflt organizations for the reasons pointed out
in said opinion. They are expressly authorized to borrow mon-
ey for the purpose of acquiring a surplus equal to the capital
required of stock companies doing the same business so as to
operate largely on a capital stock basis and to repay said loans
out of profits, and Sec. 14 of the Act relating to such companies
specifically makes all general laws applicable to stock com-
panies operating for profit applicable to these companies. They
were, therefore, never intended by the Legislature to operate
on a non-profit basis, and therefore could not be entitled to
the exemption above quoted. " Further, the Act creating them
prov1ded for a gross premium tax at a time when the exemp-
tion in question was already on the statute books as Article
7064; the amendment in the Omnibus Tax . Bill being in exactly
the language of the original statute. The Legxsla’cure did not in-~
tend to exempt from taxation these companies in a bill designed
to raise additional taxes when they had always paid a tax.
On the contrary, reciprocals .writing fire insurance operate on
a purely cooperatne or mutual bas1s solely for the protection
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of their own property, and not for profit and come squarely
within the exemption. The original act creating them recog-
nized their non-profit nature and exempted them from all tax-
ation of whatsoever character and provided that no other in-
surance laws of this State should apply to them unless they
were specifically mentioned.

The writer of such opinion of December 21, 1936 did use
language in one regard, not necessary to his conclusion, that
would be in conflict with this opinion. That language was to
the effect that because the mutual companies therein treated
with could write other business they were not “Purely coopera-
tive or mutual fire insurance companies carried on by the mem-
bers thereof solely for the protection of their own property, and
not for profit ...’ Such statement was not necessary in order
to reach the conclusion therein expressed and was but little
considered at the time.

In order for us to reach the conclusion that Article 7064a,
which referred to home ‘“health and accident companies”, in-
cluded home reciprocals transacting a health and accident busi-
ness, it was necessary for us to conclude that it meant home
companies writing that business although they might also write
other business. After mature deliberation, we have concluded
that such construction is a correct one and further, that the ad-
verb “purely” in the exemption in question is intended as a
limitation on the adjectives “cooperative and mutual” rather
than the words “fire insurance companies,” especially in view
of the remainder of the sentence which requires the companies
to operate on a non-profit basis for the protection of their mem-
bers solely.

Therefore, we consider the use of the particular language
in question in the opinion of December 21, 1936 to be iil-ad-
vised, and the language of such letter opinion is over-ruled to the
extent that it conflicts with this conference opinion.

We wish to observe before closing that we have not over-
looked Article 5033 in the reciprocal chapter which reads:

“Except as herein provided, no insurance law of this State shall apply to
the exchange of such indemnity contracts unless they are specifically men-
tioned.”

It is true that Article 7064a does not specifically mention
reciprocals, but for reasons which we have concluded are un-
necessary to elaborate upon here we have conluded that such
exemption statute under the rule of strict construction does not
apply to future tax statutes upon said companies where it is
necessary that they be construed to be included within them
to prevent the statutes from being invalid. See National Life
Ass'n vs. Hagelstein, 156 S. W. 353. TUnless our construction
is correct that reciprocals are taxed under Article 7064a along
with other home accident and health companies notwithstanding
Article 5033, then we greatly fear that both Articles 7064 and
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70642 as contained in said House Bill No. 8 are invalid and the
courts must uphold the constitutionality of a statute, if possible.

In conclusion, you are therefore respectfully advised that
domestic reciprocals should be taxed under Article 7064a as fo
their health and accident business, and under Article 7064 as
to all other business, with their fire business exempted from
taxation under said Article 7064.

Yours very truly,

W. W. HEATH,

Assistant Attorney General.
J. H. BROADHURST,
Assistant Attorney General.

This opinion has been considered in conference, approved,
and ordered filed.
WM. McCRAW,
Attorney General of Texas.

No. 3001

UNIVERSITY OF TEXAS—TEXAS CENTENNIAL—
MEMORIAL MUSEUM—RESOLUTION—NAMES.

Senate Concurrent Resolution No. 54, passed April 9th in the Regular
Session of the 45th Legislature cannot  coperate so as to disturb certain
existing and enforcible legal rights secured to the Texas Centennial Com-
mittee of the American Legion, Inc. by virtue of Seclion 9 of a contract
executed November 14th, A. D. 1935 by and between said Committee and
the Board of Directors of the Texas Memorial Museum.

OFFICES OF THE ATTORNEY GENERAL,
AUSTIN, TEXAS, June 18, 1937.

Hon. J. W. Calhoun, President, University of Texas, Austin,
Texas.

DEAR SIR: Your letter of June 11, 1937 addressed to the Hon-
orable William McCraw has been referred to the writer for at-
tention. In view of the nature of the inquiry submitted, your
letter will be set out at length:

“On the 14th day of November, 1935, the Board of Directors of the
Texas Memorial Museum (the same bheing by statute the Board of Regents
of the University of Texas) and the Texas Centennial Committee of the
American Legion, Inc., signed a contract, a copy of which is attached.

“Under the provisions of Section 9, a number of names, of which the
attached list is approximately complete, were to be placed some on the
Cornerstone, and some on a wall space inside the building.
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“About April 9th the Forty-fifth Legislatire of the State of Texas, in
Régular Session, passed Senate Conctirrent Resolution No. 54, with which you
are, of course, fdmiliar,

“I am writing at the direction of the Regents (Directors) to ask you to
answer the following questions: ' ' '

“l. Does the above resoluiion have any reference to the Texas Memorial
Museum? ’

“2, 'If so, what names on the attached list can still be placed on the
building ?”

The pertinent provisions of the contract and agreement en-
tered into by and between the Texas Centennial Committee of
the American Legion, Inc., and the Board of Directors of the
Texas Memorial Museum on November 14, A. D. 1935, is Section
9 of said contract, which reads as follows:

“It is agreed that the Board of Directors will take cognizance of the
part which the American Legion Centennial Committee, Inec., has had in
promoting the movement for a memorial museum; will have inscribed in
plaque, or on the cornerstone, or in other appropriate place the fact of
sponsorship by the American Legion of Texas and the names of the American
Legion Texas Centennial Committee, Inc., and of the American Legion
and Legion Auxiliary officials of the Department of Texas for the years
1933, 1935 and 1936, the name of Phelps and Dewees, Architects of the Ameri-
can Legion of Texas, the Governor, Lieutenant-Governor, and Speaker of
the House of Representatives of Texas, as well as the names of others who
have made or who may in the future make a large and important contribution
to the success of this enterprise, subject to the determination of the said
Board of Directors.”

The material provisions of 8. C. R. No. 54 concerning erec-
tion of certain memorials and referred to in your letter, passed
April 9th in the Regular Session of the 45th Legislature of the
State of Texas, reads as follows:

“RESOLVED by the Senate of Texas, the House of Representatives con-
curring, that the Legislature does not view with approval the acts of
these agencies who have been charged with the duty of erecting these memor-
ials, in inscribing their names or any others of people now living, upon or
about such memorials, and instruct such agencies Lo hereafter desist from
such practice, and that it is the sense of the Legislature that any in-
scription placed about such memorials should simply state that they have
been erected by the sovereignty for the sole and exclusive purpose of com-
memorating the lives and deeds of the mighty dead whom we desire to
honor, and any violation hereof by such agencies in the erection of any
future memorial, should be prohibited.”

For the sake of convenience the questions submitted in your
letter will be answered in the order in which they appear there-
in. - Your first question reads as follows:

“1, Does the above Resolution have any referénce to thé Texas Memorial
Museum?”’



REPORT OF ATTORNEY GENERAL 75

AR LR

From other sources and particularly from a pamphlet en-
titled, “The Birth of thie Texas Memorial Museums’” prepared by
Garland Adair, Department Historian, weé gather that the Tex-
as Memorial Museum was conceived by,’ sponsored and built
largely through the efforts of the American Legion of Texas.
A large share of thé credit'is dué the Legion for their successful
efforts in securing the necessary legislation by both the Federal
and State Governments on which the erection of the Museum de-
pended. ‘Part of this legislation ' was an amendment to the Tex-
as Centennial Bill earmarking and approprlatmg $225,000.00
for the benefit of the museum. In view of the fact that this
amount was appropriated by the Legislature of the State of
Texas for the purpose of erecting and equipping the Texas Me-
morial Museum, your first question must be answered in the
affirmative, and S. C. R. No. 54 is applicable to the Texas Me-
morial Museum in the absence of any other legal or constitu-
tional objections.

Your second question reads as follows:

4. 1f so, what names on the attached list can still be placed on the
building ?”

Section 16 of Article 1 of the Constitution of Texas provides
that “no bill of attainder, ex post facto law, retroactive law or
any law impairing the obligation of contracts should be made.”
S. C. R. 54 was passed April 9th. The contract under consid-
eration was entered into November 14, A. D. 1935, several years
before the enactment of S. C. R. No. 54. As the law existed at
. the time that the contract was entered into, the provisions of
said contract were perfectly valid and legal, and under the
terms of said contract, the Texas Centennial Committee of the
American Legion, Inc., acquired a perfectly valid and enforce-
able contractural right to have certain names inseribed in some
appropriate place upon the Texas Memorial Museum.

Under the above quoted provision of the State Constitution
the Legislature is prohibited from enacting any law retroactive
in character which would impair the obligations of any valid
contract or disturb any. existing legal rights. Under the above
quoted section of our Constitution every existing right, whether
a right to property or not, is protected. Mellinger v. City of
Houston, 3 S. W. 249, _

Therefore, it is the opinion of this Department, and you are
accordingly advised,. that the Texas Centennial Committee of
the American Legion, Inc., by virtue.of Section 9 of the afore-
said contract, has the right to insist sthat. the names of those
persons or associations specified in said Section 9 be placed up-
on the Museum. Needless to say, we believe that the names se-
lected, must be spec1flcally covered’ by and 1ncluded in the pro-
visions of Section 9, and that the Board of Dlrectors no. longer'
have the right to des1gnate addltxonal names to be, placed upon

a1d bulldlng In other ,words, ‘the placmg of names .upon the
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Texas Memorial Museum is only permissible by virtue of the
“rights” created by Section 9, and the terms of Section 9 must,
therefore, be rigidly adhered to.

In view of the above, it is apparent that it was not necessary
for this Department to consider the operative effect of the
Concurrent Resolution under consideration as to whether or not
it has the binding effect of a law. At the least, Concurrent Res-
olutions adopted by our Legislature, are directory and should
be followed by all public and semi-public institutions and State
Departments even though they might have some discretion un-

der the law.
Yours very truly,

RUSSELL RENTFRO,
Assistant Attorney General.

This opinion has been considered in conference, approved,

and is now ordered recorded.
WILLIAM McCCRAW,
Attorney General of Texas.

No. 3002

CONSTITUTIONAL LAW—CONSTRUCTION OF
CONSTITUTIONAL PROVISIONS,

1. When one Section of the Constitution expresses a general intention to
do a particular thing ‘and another Section expresses a particular intention
incompatible with the general intention, the particular is to be considered in
the nature of an exception to the general provision.

2. H. J. R. No. 24 which provides in general terms that the Legislature
may fix the compensation of all district, county and precinct officers
can in no wise affect the provisions of Section 24, Article III which pro-
vides specifically for the compensation of members of the Legislature.

OFFICES OF THE ATTOGRNEY GENERAL,
AUsTIN, TEXAS, June 23, 1937.

Hon. Lon E. Alsup, Chaitrman, Commiitee on Contingent Ex-
penses, House of Representatives, Austin, Texas.

DEAR SIR: Your letter of June 22, 1937, addressed to Attorney
General William McCraw has been received and referred to the
writer for attention and answer. Your letter of inquiry reads
in part as follows:

“In view of the many conflicting press repcrts with reference to H. J. R. No.
24 as passed by the Regular Session of the Forty-fifth Legislature, I most
respectfully submit to you the following question with reference to this
proposed constitutional amendment. :

“Wonld the provisions of this proposed constitutional amendment in your
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opinion authorize the Legislature to change in any manner the method of
compensating the members of this or any subsequent Legislature, if
adopted?

“It is of paramount importance that this question be answered at the earli-
est possible date and I most respectfully reguest that you give this question
your immediate consideration.”

In view of the great public interest with reference to this
proposed Amendment, and in view of the uncertainty that exists
as to the possible scope and consequence of the Amendment if
adopted, your request for a conference opinion has been grant-
ed, to the end that the speculation that has arisen concerning
the possible effect of this Amendment may be finally set at rest.

Section 61 of Article XVI which was added to the Constitu-
tion of this State in August of 1935 and which is known as the
“Officers’ Salary Amendment” provides as follows: -

“All district officers in the State of Texas and all county officers in coun-
ties having a population of 20,000 or more, according to the then last pre-
ceding Federal Census, shall from the first day of January and there-
after, and subsequent to the first Regular or Special Session of the Legis-
lature after the adoption of this Resolution, be compensated on a salary
basis. In all counties in this State, the Commissioners’ Court shall be
authorized to determine whether precinct officers shall be compensated
on a fee basis or on a salary basis; and in counties having a population
of less than 20,000, according to the then last preceding Federal Census,
the Commissioners’ Court shall also have the authority to determine whether
county officers shall be compensated on a fee basis or on a salary basis.

“All fees earned by district, county and precinct officers shall be paid
into the county treasury where earned for the account of the proper fund,
provided that fees incurred by the State, county and any municipality, or
in case where a pauper’s oath is filed, shall be paid into the county treasury
when collected and provided that where any officer is compensated wholly
on a fee basis such fees may be retained by such officer or paid into the
treasury of the county as the Commissioners’ Court may direct. All Notaries
Public, county surveyors and public weighers shall continue to be compen-
sated ¢cn a fee basis.”” (Italics ours)

It must be noted that Section 61 as set out above provides the
method of compensation for all district officers.

H. J. R. No. 24 proposes to amend Section 61 so that it shall
read as follows:

“All district, county, and precinct officers shall hereafter be compensated
in the manner and on such basis as may be prescribed by the Legislature.”
(Italics ours)

The phrase “all district officers” appears in both Section 61
as it now exists and in Section 61 as H. J. R. No. 24 proposes to
amend it.

In a general sense it might be argued that members of the
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Legislature are “district officers” of the State of Texas and, if
80, then under the terms of the proposed Amendment the com-
pensation of the members of the Legislature would be on such
basis as the Legislature itself may prescribe. In determining
the meaning of that phrase, however, as it appears in Section
61, both as it now exists and as H. J. R. No. 24 proposes to
amend it, we must perforce regard the Constitution as an entire
document in order that we may ascertain the sense in which
those words are used in the particular:instance. (Black on In-
terpretation of Laws, 2nd Ed., par. 10, page' 23 and cases there
cited; Collongsworth Co. v. Allred, 40 S. W. (2d) 13, 120 Tex.
473.)

The- Constitution of 1845, Artlcle ITI, Section 23, the Consti-
tution of 1861, Article III, Section 23, the Const1tut1on of 1866,
Article III, Section 22, the Constitution of 1869, Article I1I, S_ec-
tion 28, all provided specifically for the compensation of mem-
bers of the Legislature. Our present Constitution, Article III,
Section, 24, both before and after its Amendment in 1930, pro-
vided for the compensation of the Legislature and as amended
it now reads as follows:

“Members of the Legislature shall receive from the public Treasury a per
diem of not exceeding $10.00 per day, for the first 120 days of each session
and after that not exceeding $5.00 per day for the remainder of the session.

“In addition to the per diem the membhers of each House shall be entitled
to mileage in going to and returning from the seat of government, which
mileage shall not exceed $2.50 for every 25 miiles, the distance to be computed
by the nearest and most direct route of iravel, from a table of distance
prepared by the Comptroller to each county seat now or hereafter to be
established; no member to be entitled to mileage for any extra session that
may be called within one day after the adjournment of a regular or called

session.’

Section 61 of Article XVI, as it now exists and as H. J. R.
No. 24 proposes to amend if, provides in general terms for the
compensation of all district officers. Section 24 of Article III
provides specifically for the compensation of members of the
Legislature, and we find that. it has ever been the policy of this
State to fix the salaries of those specific officers and to stipu-
late in a separate and distinet provision of the Constitution
the maximum amount which they might receive as compensa-
tion for their services.

Assuming, but not conceding, that members of the Legisla-
ture may be classed generally as district officers and that there
is or will be an apparent conflict or inconsistency between Sec-
tion 61 of Article XVI and Section 24 of Article I1I, the deci-
sions are clear that a Section which expresses a partlcular in-
tentlon shall, be construed as an exception to. a general prov1-
sion appearing elsewhere in the, Constltutlon “WaiYen 'v. Shu-
man, 5 Tex. 441; Erwin v. Blanks, 60 Tex. 583 ; Liifkin v, City
of Galveston, 63 Tex 437 Howard V., Davl/s 011 Company, ,76
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Tex. 630; City of San Antonio v. Toepperwein, 104 Tex. 43, 133
S. W. 416; Copy v. Schneider, 110 Tex. 360, 218 S. W. 479 (re-
hearing denied) ; Ex parte Cooks, 135 S. W. 139; Garrett v.
Commissioners’ Court of Limestone County, 236 S. W. 970, 238
S. W. 894 (re-hearing denied).

In City of San Antonio v. Toepperwein, supra, the Supreme
Court of this State had before it for construction the provisions
of Section 15 of Artivle VIII and Section 50 of Article XVI of
our Constitution. The latter Section provided in part as fol-
lows: ‘“No mortgage, trust, deed, or other lien on the homestead
shall ever be valid.” Section 15 of Article VIII provided in part
that “The annual assessment made upon: all lands and property
shall be a specific lien thereon.” Chief Justice Brown, who
wrote the opinion in that case, stated that the phrase “other
lien” in Article XVI was a general phrase while Section 15 of
Argicle VIII provided for a specific lien on all properties and
held:

“The two provisions must be construed to give effect to both and if in
conflict, the specific provision must prevail . . . We therefore, conclude that
the homestead is liable for the taxes which are assessed upon it . . .”

We find it unnecessary to pass upon the question of whether
or not the members of the Legislature are district officers. We
do rule that if they may be considered as such, then their com-
pensation is now and must continue to be, even if the Amend-
ment proposed be adopted, controlled by the provisions of Sec-
tion 21 of Article III.

The conclusion here reached follows so inevitably from the
authorities that doubt can no lornger be entertained upon the
question. " The Amendment proposed in H. R. J. No. 24 will in
no way affect the provisions of Article III, Section 24 which
prescribes the salaries for members of the Legislature.

Trusting that this will answer your inquiry satisfactorily,
I beg to remain

Yours very truly,

WiLLiaM M. BROWN,
Assistant Attorney General.

This opinion has been considered in conference, approved and
ordered filed.
WiILLIAM MCCRAW,
Attorney General of Texas.

No. 3003

SCHOOLS—GRANTING OF STATE AID—

It is not the purpose of the Rural A_fd Law to balance the budget of the
respective school districts over the State, and. aid should be granted under
the terms of the Rural Aid Law in _su‘c.h amount, as. the,school district . is
able to claim under the provisions of said law.
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OFFICES OF THE ATTORNEY GENERAL, .
AUSTIN, TEXAS, July 21, 1937.

Hon. Olan R. Van Zandt, Chairman, Joint Legislative Committee,
Austin, Texas. :

DEeAR SIR: This will acknowledge receipt of your letter under
date of July 20, 1937, wherein you make the following inquiry :

“A question has arisen before our Joint Legislative Committee, operating
under the terms of House Bill 600, which we desire to have clarified by a
departmental opinion.

“Under the equalization law, passed at the 44th Legislature, and appro-
priating $5,000,000.00 for each of the years of the current biennium ending
August 31, 1937, we find

“A. An item permitting grants under the form of salary aid.

“B. An item permitting grants to schools under tuition aid earned
not to exceed $7.50 per scholastic transferred.

“C. Industrial aid not to exceed the aggregate of $200.00 to any one
school.

“D. Transportation aid on the basis of $1.00 or $2.00, depending upon the
classification of the child transported. The latier of which we have no cou-
cern about since it is not computed as a part of the individual school assets
or needs.

“Bach of the above items as classified and scheduled by the law, and the
State Board of Education, contemplates as maximum to which the State may
be obligated in maintaining such school. The sources of revenue to such
a school are county and state available, local maintenance tax, tuition
earned, and such aid as the State may be permitted tc grant under the terns
of said bill.

“Can the State grant aid to any one school in excess of the maximum
allowed from any and all of said items which amount is needed to balance
the budget of such an affiliated school in order to maintain such a school
for a period of nine months?”’

For the sake of further clarifying this matter, we will state
that the writer has heretofore rendered three opinions: one
under date of June 15, 1937, addressed to L. A. Woods, State
Superintendent; one under date of April 23, 1937, addressed to
L. A. Woods, State Superintendent; another under date of May
19, 1937, addressed to the Honorahle Tom King, State Auditor
of the State of Texas. None of these opinions pertain to this
particular inquiry, with the possible exception of the first one
above enumerated. We do not feel that that opinion answers
the specific inquiry made by you, but since the same has been.
construed to have that effect, we feel that it is necessary to
refer to the same here. We listed the other opinions for the
reason that all of them are supplementary to the original opin-
ion written on April 23, 1937.

In the opinion addressed to Tom C. King, State Auditor, under
date of June 15, 1937, the writer held that no school district in
this State was entitled to participate in the State Aid Program
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or receive money out of the appropriation made by the Legisla-
ture for rural aid purposes unless they could claim the same
under teachers’ salary aid, transportation aid, high school tui-
tion aid, or some other provision of the Rural Aid Law; that
they could in no event obtain assistance out of the said fund for
maintenance purposes. This opinion has been construed by the
Department of Eduecation, and we will frankly admit that it
is susceptible of that construction, although we did not intend
to so hold, that it was the duty of the State to balance the budg-
et of the respective school districts claiming rural aid by dis-
bursing that aid in the form of teachers’ salary aid, transporta-
tion aid, high school tuition aid, etc.

The pertinent provision of the rural aid law involved here is
Section 381, found in the Public School Laws of the State of
Texas. That provision reads as follows:

“The trustees of the schools authorized in Section 2 of this Act, may
send to the State Superintendent, on forms provided by the State Department
of Education, a list of the teachers employed in the school, showing the
monthly salary, experience and training of each, together with an itemized
statement of expected receipts and expenditures, the length of term, and such
other information as may be required, and the State Superintendent, with
the approval of the State Board of Education, may then grant to the school
such an amount of this fund as will, with the State and County Available
Funds, together with the local funds, maintain the school for a term not to
exceed nine (9) months and approximately eight (8) months; provided,
that if the school has sufficient State and County Available Funds to
maintain the school for an eight (8) months’ term according to the salary
schedule adopted by the State Board of Education or with its local mainte-
nance tax, to maintain the desired length of term, not to exceed nine
(9) months, as provided in Section 2, it shall not be eligible to receive
aid; provided further, that the county superintendent shall approve all
contracts with teachers, supervising officers, and bus drivers in all schools
before such schools may be eligible to receive aid under any provisions of this
Act. Provided, also, that all aid granted out of the funds herein provided
shall be allotted only on the basis of need, based upon a proper budgeting
of each district asking for any form of aid,”

A cdreful review of all of the provisions of the Rural Aid Law,
covering the years 1935 through 1937, will reveal that the State
has set up a fund for the purpose of promoting public school
interest and equalizing the educational opportunities afforded
by the State to all children of scholastic age within this State.
It distinctly sets out the purposes for which the money so ap-
propriated in this Bill shall be used. In each and every case
the amount of money to be expended for any given purpose is
limited. One provision in the law provides for transportation
in an amount not to exceed $2.00 per pupil per month. Similar-
ly, it provides for teachers’ pupil load and provides the num-
ber of teachers that may be employed and the amount of aid
that may be granted. It further provides for high school tui-



82 REPORT OF ATTORNEY GENERAL

tion in case of a transfer of a scholastic in the amount of not
more than $7.50 per pupil per month. It then provides for in-
dustrial aid, vocational aid, etc. No where in the bill, with the
possible exception of Section 381, above quoted, do we find any
provision authorizing the State to expend the funds so appro-
priated for maintenance purposes in any school district.

We are frank to admit that by taking the terms of Section
381, supra, and construing them alone and without regard to
other provisions of the law that it appears that the Department
of Education is authorized to grant to schools over this State
such an amount of the funds appropriated which will be suffi-
cient to maintain the schools for a term of not to exceed nine
months, or, in other words, to balance their budgets. We do
not, however, feel this is a proper construction. It is a cardinal
principle of statutory construction that in case there are a
number of laws upon the same subject, all parts of those laws
must be considered together in order to arrive at the legislative
intent, and if possible to give force and effect to each and every
provision thereof. Following this principle of statutory con-
struction, we feel that Section 381, supra, should be construed
in the light of the other provisions of the Rural Aid Law. The
broad and all inclusive language found in this section is neces-
sarily limited by the specific purposes for which aid may be
granted, such as high school tuition aid, teachers’ salary aid, etc.
To place any other construction upon the terms of this Act
would obviate the necessity of the Legislature enumerating the
purposes for which aid may be granted. - .

For if it had been the purpose of the Legislature to balance the
budgets of the school districts, or to pay to said school distrets,
“a sufficient amount of the rural aid funds to maintain the same
for a period of nine months, and approximately eight months,
then there would be no schools in the State which would oper-
ate a shorter length of time, if said schools were entitled, under
the law, to rural aid for the reason that they would run said
schools for a period of nine months, and in the case of a deficit,
would be authorized, under the provisions of Section 381, to
send the bill of the amount of said deficit to the State, which is
clearly not the intention of the law. Further, it would have been
useless to place a specific limitation upon the amount of money
that would be granted for any purpose. If the legislature had
intended to balance the budgets of the school districts it would
have cnly been necessary that they lay down the qualifications
of a school to be entitled to rural aid and then provided that the
State would, in the case of a deficit, balance the budgets of the
respective school districts. It would have been unnecessary
and useless to enumerate the purposes for which aid may be
granted. ,

In view of what has been said, the writer is of the opinion,
and you are accordingly advised, that the State cannot grant
aid merely for the purpose of maintaining such districts, un-
less the district can claim the same under teachers’ salary aid,
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transportation aid, high school aid, or some other provision of
the Rural Aid Law "Neither may they grant an amount in
excess of these claims that they may be used for maintenance
purposes. To illustrate our holding, we will imagine the fol-
lowing hypothetical case: suppose a school district shows a
deficit over and above the state and county funds and local
funds of $5,000; suppose further, that, under the terms of the
Rural Aid Law, said district is entitled to $1,000 in teachers’
salary aid, and $1,000 in high school tuition; said district trans-
fers no scholastics, and, hence is not entitled to any transportia-
tion aid, and, consequently, after the State has paid said teach-
ers’ salary aid, and high school tuition aid, there still exists a
deficit of $3,000 in the school fund. The State is not obligated
and cannot pay this $3,000 to balance the budget; this may and
must be taken care of out of local funds.

This opinion is not to be construed so as to limit the amount
of State aid granted for any particular purpose where the dis-
trict can claim such aid. Neither by the express enumerations
set out in said opinion do we mean to hold that those are the
only purposes for which State aid may be granted.

We trust that the above discussion will clarify the matter of
which you inquire.

Yours very truly,

JOoE J. ALsUup,
Assistant Attorney General.

This opinion-has been read, considered and approved in con-

ference and is now ordered filed.
, WILLIAM McCRraw,

Attorney General of Texas.

No. 3003-A

OFFICERS—EMPLOYEES—CHIEF CLERK,
TREASURY DEPARTMENT.

1. The Chief Clerk of the Treasury Department is not holding a civil office
as that term is used in Article III, Section 18 of the Constitution, and a
member of the Legislature is not prohibited from appoiniment to that
position.

OFFICES OF THE ATTORNEY GENERAL,
AUSTIN, TEXAS, August 26, 1937,

Hon. Charley Lockhart, State Treasurer, Austin, Texas. |

‘MY DEAR SIR: On Au\gust‘16; 1987, you inquired of this De-.
partment for an opinion in regard to the appointment of Honor-
able Jesse James as Chief Clerk: of the State Treasuly Depart-
men’c Yoﬂ mqulred as. follows o g

QE by s oeadee BT e pattid Mooaar
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“I want to know if he is barred from holding this office by reason of
Article 3, Section 18, of the Constitution of Texas.”

I presume that Mr. James, being a member of the 45th Legis-
lature, which position he now holds is the basis of your inquiry.
While your inquiry does not so state, it is a matter of common
knowledge that the 45th Legislature increased the salary of the
position of Chief Clerk of the State Treasury Department from
$2,400.00 per year to $3,000.00

The Constitution of Texas prohibits a member of the Legisla-
ture from accepting a position to:

“ .. any civil office of profit under this State, which shall have been
created, or the emoluments of which may have been increased during such
term; . ..”

“The term ‘office’ implies a delegation of a portion of the sovereign power,
and the possession of it by the person filling the office. . . . This definition
carries with it ex vi termini the further idea that the power delegated must
be exercised by the person in his own and not in another’s right.” State
ex rel. Brown vs. Christmas, 126 Miss. 358, 88 So. 881.”

It follows that the position of Chief Clerk is an employment
arising out of an appointment whereby the Chief Clerk acts
under the direction and control of others. The position does
not carry with it the dignity and independence of an office,
while it is true a bond is required, he is not called upon to take
an official oath and in addition the position is one that may
be terminated at the will and pleasure of the State Treasurer.
There is a total absence of the delegation of sovereign power
that marks the difference between an office and an employee.

You are, therefore, respectfully informed that Mr. Jesse James
may be appointed as Chief Clerk of the State Treasury Depart-
ment of the State of Texas.

Yours very truly,

WILLIAM McCRAW,
Attorney General of Texas.

No. 3004

CORPORATIONS—STOCKHOLDERS—PACKAGE STORE PERMITS

1. Corporations may procure permits under the present Texas Liquor Con-
trol Act, and the mere fact that a given person may own stock in several
corporations does not prohibit each of the corporations in which he
owns such stock from procuring the five (5) package store permits to
which each corporation is entitled.

2. A stockholder in a corporation does not own an interest in the
assets of a going corporation, and, therefore, a stockholder does not
own an interest in the package stcre, the business thereof, the package
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store permits or any other of the assets of the corporation in which the
person is a stockholder.

OFFICES OF THE ATTORNEY GENERAL,
AUSTIN, TEXAS, September 1, 1937.

Hon. Bert Ford, Administrator, Tecas Liquor Control Board,
Austin, Tezxas.

DEAR MR. ForD: This Department is in receipt of an inquiry
regarding the Texas Liquor Control Act, which reads as follows:

“Since we understand there may be some changes in the laws of this
State regarding liquor permits, etc., we, as counsel for the following three
named corporations, are directing this letter to you to ascertain certain
facts and to advise you of the methods and nature of the operations of the
said companies:

“WALGREEN TEXAS CO.—This company owns and operates (welve
retail drug stores, all located within this State. Its officers are:

“H. W. Bass, President; A. Fredrickson, Vice-President; P. J. Redford,
Treasurer; W. H. Reese, Secretary.

“WALGREEN DRUG COMPANY OF TEXAS owns and operates five retail
drug stores, all located within this State. Its officers are:

“W. A. Sielaff, President; I. V. Peiree, Vice-President; Sten L. Carlson,
Secretary and Treasurer.

“WALGREEN DRUGS, INC. owns and operates five retail drug stores with-
in this State. Its officers are:

“W. T. Lillie, President; W. J. Cooney, Vice-President; M. W. Pratt, Secre-
tary and Treasurer.

“None of the officers or directors of the three above named corporations
are interlocking in any instance. All three companies are domestic Texas
corporations, which can be checked through the office of the Secretary of
State.

“The stocks of these various corporations are of course scattered through-
out the United States and some individual stockholders hold stock in all
three of these corporations.

“We would like to be informed as to whether the above meets the
requireéments of our laws with respect to having permits to handle liquor to
not to exceed five stores for each company.”

We accept the statement of facts contained in the foregoing
letter as true in rendering our opinion with reference to the
question raised therein.

The provisions of the Texas Liquor Control Act which give
rise to the question submitted in the above quoted letter are as
follows:

Section 17, Subsection 2 on page 20:

“It shall be unlawful for any person to hold or have an interest in more
than five (5) package stores or the business thereof. It shall further be
unlawful for any person to hold or have an interest in more than five (5)
package store permits.” B
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. The definition of the word “person” as set forth on page 6:

“‘Person’ shall mean and refer to any natural person or association of
natural persons, trustee, receiver, partnership, corporation, organization
or the manager, agent, servant .or employee of any of them.”

Each separate corporation is a separate entity under the
laws of the State of Texas. A corporate entity under the specific
provisions of the Texas Liquor Control Act is recognized as a
person capable of holding a liquor permit. If all of the require-
ments of the Act are met and none of its provisions are violated,
each corporate -entity is entitled to as many as five package
store permits. Since there are no common officers or directors
of the three corporations named the question presented in the
present inquiry arises by reason of the existence of stockholders
who.own stock in more than one of the named corporations.

The question to be answered therefore narrows itself to this:

Does a stockholder hold or have an interest in the five package stores,
or the business thereof, or hold or have an interest in more than {five
package store permits?

The person who makes application for and receives a permit
is of course the holder of that permit. Therefore, each corpor-
ation named is the holder of such permits as are granted to that
particular corporation.

Of course the word ‘“‘permittee” is defined in Section 12, sub-
section 12 of Article I so as to include the owner or owners of
the majority of the corporate stock of a corporation, but this
definition is limited to the use of the word “permittee” in Sec-
tion 12, subsections 1, 2, 3, 5, 6 and 10. This definition of the
word ‘‘permittee’”’ does noet make of such statutorily defined
“permittee’” a holder of a permit. The term ‘“holder” is not
defined by the Texas Liquor Control Act and takes only its
ordinary meaning. The person who makes application for and
is granted a permit is the person who holds the permit during
the entire permit period, since the same cannot be transferred.

The stockholders in the corporation would not be construed
as the person holding the package stores owned by the named
corporations. The Act provides that it shall be unlawful for any
person to hold more than five package stores. This is a pecu-
liar expression but certainly, if anyone holds the five package
stores, it is the corporation receiving the permlt to do a package
store business.

The foregoing reasoning eliminates the idea that. any stock—
holder holds any package store or any package store permit.
We are left with the question as to whether or not a stockholder
has an interest in the package store permits, the package stores
or the business thereof when the perm1ts are granted to a -
corporation and the package store business is conducted by the
agents of that, corporation.

It will be conceded that the" package stores the busmess
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thereof and the permits are the property of the corporation
owning same. It is now well estakblished by the reported de-
cisions in this State that under the laws of Texas, a stockholder
of,a corporation does not own or have an interest in the assets.of
a corporation so long as the corporation is a going concern.
In support of this statement, I quote from 10 Texas Jurispru-
dence, 781, Sec. 153, on Corporations: .

“In harmony with the concept that a corporation is a legal eniity distinct
from its members, the ownership of the corporate assets is held to be
vested in the corporation, not in the stockholders.”

In the case of Presnell vs. Stockyards National Bank, 151 S.
W. 873, 876, we find the Court using this language:

“It is generally agreed that shares in an incorporated company are the
alliquot parts of the capital stock, and merely give to {the owner a right to
his share of the profits of the corporation while it is a going concern and
to a share of the proceeds of its assets when sold for distribution in case
of its dissolution and winding up. The shares do not give to their owner
any right in the property itself of the company. That remains in the arti-
ficial body called the corporation.”

The foregoing case was decided by the Court of Civil Appeals
and affirmed by the Supreme Court of the State of Texas. The
opinion of the Supreme Court being found in 194 S. W. at page
384, 109 Tex. 32. The Commission of Appeals of Texas, Section
A, in the case of Automobile Mortgage Company vs. Ayub, 266
S. W. 134, held that a sale of the stock of a corporation owning
liquor would not transfer any interest in the liquor. In the
opinion of the Court, Judge German cites the Presnall Case,
supra, and quotes with approval therefrom. He further quotes
with approval this language from Herbert vs. Simpson, 220 Mass.
480, 108 N. W. 65, L. R. A. 1915 D, 733:

“A share of capital stock is property of a peculiar kind. Accurately speak-
ing, it does not consist in an interest either legal or equitable in the property
of the company. . . .”

After citing other authorities the Court discussses the propo-
gition thusly:

“What, then, do we find in the present case? Simply a transaction in the
sale and purchase of shares of stock in a corporation. They were property,
they nad a value, they were assignable, and they are what the parties were
dealing with by the contract of sale. The consideration on the one hand
was the stock in the Latin-American Club, and on the other hand the cash
and notes given in exchange therefor. The value of the stock of liquor may
have to some extent, contributed to the value of the shares of stock, but not
necessarily so, and this would have ncthing to do with determining the
natufe of the transaction. Miller and Sadlo as shareholders in the cor-
poration had no legal right to demand possession of a single ounce of the
liquors belonging to the corporation, or to make sale thereof. The transfer of
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the stock did not have the effect of divesting the corporation of title to any
part of the stock of liquor, and conveyed to the other parties no present
estate or title, legal or equitable, in the physical property of the club. What
they acquired was a ‘right to participate according to the amount of
(their) stock, in the surplus of the corporation on a division, and ultimately,
on its dissolution, in the assets remaining after the payment of its debts.’
Olsen vs. Land Co., 87 Tex. 371, 28 S. W. 944, Counsel for defendant in
error and the Court of Civil Appeals rest their contention that this was in
effect a sale of an interest in intoxicating liquors on the expression used
in some of the cases, to the effect that in the last analysis ‘the stockholders
are the beneficial owners of the assets of the corporation.” This is true, but
counsel misconstrue the meaning of this expression. As stated by Judge‘
Gaines in Harbor Co. vs. Manning, 94 Tex. 563, 63 S. W. 627, it means
that the stockholder has no direct iteresi in the property of the corporation.
His right is collateral. It is not a present estate, but merely a right which
has as incident to it the possibility of becoming an equitable title. The
condition upon which this possibility is based is thal the corporation be
dissolved, or cease to perform its corporate functions, and there are asseis
remaining after creditors are satisfied. As long as the corporation is a
going concern it is owner of the whole title, legal and equitable, of all
corporate property, and the transfer of shares of stock in the corporation
by the individual stockholder passes no title, as distinguished from a mere
equitanle right, to any of the corporate assets.” '

There has come to my attention a line of cases in this
State which advance the theory that the stockholder has a qual-
ified interest in the property of the corporation in which he is
a shareholder. This line of cases, however, originated by reason
of a statement made by the Court in the case of Aransas Pass
Harbor Co. vs. Manning, 63 S. W. 627, 629, wherein it was
stated that in the last analysis stockholders are the beneficial
owners of the assets of a corporation. Upon this theory the
Courts in this State have held that where a gross injustice
would be done, were it to be decided otherwise, there is a bene-
ficial interest, or an indirect or collateral interest, in the assels
owned by the corporation. However, the case upon which these
decisions are predicated, which I have cited above, is one that
arose after the charter of the corporation was forfeited.

Judge German has made the distinction between the Manning
case, supra, and the cases which control the decisions as ren-
‘dered in this opinion, in his statement that has already been
herein quoted in this opinion. He cited the Manning case,
and then pointed out that the stockholder’s interest was collater-
al, and said:

“It is not a present estate, but merely a right which has as incident to it
the possibility of becoming an equitable title. The condition upon which
this possibility is based is that the corporation be dissolved, or cease to
perform its corporate functions, and there are assets remaining after creditors
are satisfied.”

The rule, therefore, under the Texas authorities unquestion-
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ably is that a stockholder in a corporation does not own an
interest in the assets of a going corporation and, therefore, a
stockholder does not own an interest in the package store, the
business thereof, the package store permits or any other assets
of the three named corporations.

You are advised, therefore, that neither of the three corpora-
tions named in the inquiry are prohibited from receiving five
package store permits each by reason of the fact that one or more
of its stockholders owns stock in all three of the said corporations.

Yours very truly,

VERNON COE,
Assistant Attorney General.

This opinion has been considered in conference, approved and
is now ordered approved and filed.

WIiILLIAM McCRAW,
Attorney General of Texas.

No. 3005

TAXATION ON LIQUOR AND TIME FOR
AFFIXING STAMPS.

1. TLiquor stamps are to be affixed at the time and in the manner
prescribed by rule and regulation of the Texas Liguor Control Board.

2. 'The Board, by rule and regulation, must fix the method of affixing
liquor stamps to the containers in that the Texas Liquor Control Act makes
no provision for the method of such affixaticn, leaving that matter to be
detemir;ed entirely by rule and regulation of the Board.

Austin, Texas, September 1, 1937.

Hon. Bert Ford, Administrator, Texas Liguor Control Board,
Austin, Texas.

DEAR SIrR: This will acknowledge receipt by this Department
of your letter under date of July 10, 1937, addressed to Honorable
William McCraw, Attorney General of Texas, which has been
referred to the writer for attention. Your inquiry is as follows:

“Under the provisions of the Texas Liquor Control Act. as of September
1, 1937, is the Board empowered by rule and regulation to require that all
liquor imported into this State be stamped, evidencing the payment of the
State Tax, within 24 hours after receipt thereof, regardless of whether the
same is to be placed on the floor of the wholesale cutlet in private
storage or in public storage?”

Under the provisions of the Texas Liquor Control Act, Article
1, Section 21, the liquor tax was specifically levied on the “first
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sale.” The term “first sale” is defined in sub-section (f), which
reads as follows: 4 o

“The term ‘first sale’ as used in Article I of this Act, shall mean and
include the first sale, possession, distribution, or use in this State of any
and all liquor refined, blended, manufactured, imported into,  or in any
other manner produced or acquired, possessed or brought into this State.

“The tax herein levied shall be paid by affixing a stamp or stamps on
each bottle or container of liquor. Said stamps shall be affized in strict ac-
cordance with any rule or regulation promulgatied in pursuance c¢f this Act;
provided, however, any holder of a permit as a retail dealer as that term
is defined herein shall be held liable for any tax due on any liguor sold
on which the tax has nol been paid.

“It shall be the duty of each person who makes a first sale of any
liquor in this State to affix said stamps on each bottle or container of liquor
and to cancel the same in accordance with any rule and regulation of the
Board. The Board shall have power to relax the foregoing provision when
in its judgment it would be impracticable Lo require the atfixing of such
stamp on the bottle or container.”

Upon: a dissemination of the meaning of this definition, we
come to a determination of the proper construction of the word
“possession.” Although ‘“possession” is ordinarily understood
as synonymous with ownership, this is not the word’s meaning
when used in connection with liquor cases. The settled Texas
rule, as announced in the following liquor cases, is that “posses-
sion” means the actual control, care and management of property.
Schenk vs. State, 293 S. W. 1101, 1102; Watson vs. State, 24 S. W.
(2) 830, 831; Seale vs. State, 39 S. W. (2) 58, 61. This holding
has been generally accepted in other jurisdictions. Bergedorff vs.
U. 8. 87 Fed. (2) 248, 249; Kane vs. State, 177 N. E. 650, 651;
and State vs. Murdock (Mo.) 27 S. W. (2) 730, 732. In the
latter case it was expressly held that ownership of liquor is not
essential to constitute possession, possession being defined as
having actual control over and management of liquor.

Reading this proper meaning of the word “possession” into
the afore-quoted definition of “first sale,” the tax becomes due
on all liquor immediately upon its coming under “care, control
or management” within this State. Regardless of how iiquor
is imported into this State, it must be under some person’s care,
control or management at the time, thus constituting a “first
sale.” Therefore, you are advised that the liquor tax is due and
payable immediately upon the liquor’s entry into Texas.

However, the time and manner of affixing liquor stamps to
the containers is under the provisions of the Texas Liquor Con-
trol Act as a matter to be determined by the Board and fixed by
rule and regulation of the Board. Therefore, the Board may,
in its diseretion, provide by rule and regulation that liquor can
be stored in a bonded warehouse in Texas, and that the stamp
be placed thereon at any time before it is withdrawn from the
bonded warehouse.
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Various other provisions in the Texas Liquor Control Act
point to the above conclusion as being the true intent of the
Legislature. For instance, shipment of liquor into this State
on consignment, or any other arrangement whereby its title
does not pass to the purchaser or importer, is prohibited. Sec-
tion 17 (3) (e¢); Sec. 17 (11) and Sec. 3 (a).

The term “illicit beverage,” as defined in Section 3 (a), in-
cludes all unstamped liquor. Section 17-12 provides:

“It shall be unlawful for any person to have in his possession or transport
in this State any illicit beverage.”

Further, the Legislature definitely expressed its intention on tax-
ing liquor as close.to the source as is legally possible, when, in
sub-section (&) of Section 6, it empowered the Board to wholly
abrogate any conflicting portions of the law, in case the Federal
Government provided means and ways to collect the tax at the
source.

Notwithstanding that the liquor tax becomes due immediately
upon its entry into this State, the Legislature was wise enough
to see that any such rule might not be practical in all cases, and
to this end clothed the Board with broad powers in supervising
the Act, in order to accomplish the purposes set out by the Legis-
lature. Authority for this proposition is found in the two subsec-
tions of the Act quoted below:

“(a) To supervise, inspect and regulate every phase of the business of
manufacturing, importation, exportation, transportation, storage, sale, dis-
tribution, possession for the purpose of sale, and possession of all alco-
holic beverages, including the advertising and labeling thereof, in all
respects necessary to accomplish the purposes of this Act. The Beard is here-
by vested with power and authority to prescribe all necessary rules and
regulations to’that end. . . .”

“The tax herein levied shall be paid by affixing a stamp or stamps
on each bottle or container of liguor. Said stamps shall be affixed in strict
accordance with any rule or regulation promulgated in pursuance of this
Act. . .

You are, therefore, advised that it is our opinion that the Board
shall pass rules and regulations governing the affixing of stamps
to liquor when imported into this State. The Board has the
authority to pass any reasonable rule or regulation setting forth
when such stamps shall be affixed—whether immediately upon
arrival within the State or when withdrawn from a public
bonded warehouse.

Very truly yours,

LEoN O. MOSES,

Assistant Attorney General.
VERNON COE,

Assistant Attorney General.



92 REPORT OF ATTORNEY GENERAL

This opinion has been considered in conference, approved, and
is now ordered recorded. .
WILLIAM MCCRAW,
Attorney General of Texas.

No. 3006

CONSTRUCTION OF SENATE BILL No. 185 ACTS FORTY-FIFTH
LEGISLATURE 1937 “RURAL AID BiLL”

1. 'The scholastic population of disiricts should be the basis for determin-
ing eligibility of the districts for aid under Section 2 of Senate Bill 185.

2. Section 2 of Senate Bill 185 provides for a minimum and maximum
scholastic requirement for eligibility ¢f school districts of forty-eight or more
square miles, with certain exceptions specified in said Section.

3. In sparsely settled counties of less than 1400 common school scholastic
population, the minimum requirement for teachers is excepted by terms of
said Senate Bill 185.

4. A scholastic may not be transferred to a district other than his
home district and be counted on ‘“‘teacher-pupil load” of both districts.

5. Section 11 of Senate Bill 185 refers to ‘“county unit system of public
education.”

6. Section 15 of Senate Bill 185 is construed to mean that aid may be
granted on a basis of the amount sufficient to maintain the schools for
nine months.

7. In schools contracting with each other so tha! one teaches the pupils
of the cther, aid should be granted on the basis of amount each would be
entitled to independently if each maintained its own school.

8. State aid, under the terms of Senate Bill 185, should be granted a
school according to the amount of aid a school would have received prior
to the time the school contracted with other schools. °

9. Scholastics duly transferred may be considered in determining
teacher-pupil load. : .

10. Scholastics of a district which are not entitled to transportation aid
do not become entitled to transportation aid because of fact home district
contracts with another school district to teach said scholastics.

11. High school pupil entitled to have tuition paid because of fact there
is no high school in his district, is not deprived this right because his
school district contracts with another school to teach its scholastics.

12. Section 20 of Senate Bill 185 construed to mean payment of $2.50 per
high school scholastic per year to schools coming within provisions of
said Section.

13. Pupil within two and one-half miles of school in his district not
entitlel to transporation aid, under terms and conditions of gquestion as
asked.

14. School district of less than twenty scholastics entitled to have
tuition paid on high school students necessarily transferring to another
district to receive high school education.

15. Where Act of the Legislature is not plain and unambiguous in regard
to action to be taken in particular matter, the construction as placed thereon
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by the State Superintendent, the administrator of said law, is entitled to
credence.

Austin, Texas, August 27, 1937.

Hon. L. A. Woods, State Superintendent, Department of Educa-
tion, Austin, Tezxas.

DEAR SIR: Your letter of August 18, 1937 addressed to Hon-
orablz William McCraw, Attorney General, has been referred to
the writer for attention and reply.

I note that you ask several questions in regard to different
sections of Senate Bill 185, Acts Forty-fifth Legislature, 1937, and
for convenience we shall set them out as they appear in your
letter, taking up each section dealt with separately.

We quote from your letter as follows:

“Section 2. Scholastic Population of the District. State Aid under the
provisions of this Act shall be distributed in such a way as to assist all
school districts of not fewer than twenty (20) scholastics and not more
than five hundred (500) scholastics, located in district and consolidated
and/or rural high school districts which have an average of not more than
two hundred (200) scholastics of each original district composing the con-
solidated and/or rural high school districts unit, and all districts composed
of entire counties having a scholastic population of less than five thousand
(5,000), provided that the provisions of this section shall not apply to
any school district containing forty-eight (48) square miles of territory
or more; provided that schools in sparsely settled counties may be
exempt from the minimum restrictions of twenty (20) scholastics; pro-
vided that in such cases the district applying for aid shall be levying and col-
lecting the limit of local tax support as provided by general law. Sparsely
settled counties shall be defined as those having less than one thousand
four hundred (1,400) scholastic population in the common school districts.
It is expressly understood that the provisions and limitations of this section
and other sections in this Act do not apply to vocational aid, tuition aid, and
aid for crippled children.

1. “Should the scholastic population of a district or the net number of
scholastics remaining in the district after all transfers in ard out have
been made, be a basis for determining the eligibility of the district for
aid under Section 2? '

2. “Is there a minimum and maximum scholastic requirement for eligi-
bility for districts of 48 or more square miles? To illustrate, suppose
a district has less than 20 scholastics, or 500 scholastics or more, and con-
tains 48 or more square miles. Is it eligible to receive aid should its
budget indicate a need for same?

3. “Comsidering Section 2 and Section 16 jointly and/or independently,
may aid be granted to schools in sparsely settled counties, counties with
less than 1400 common school scholastic population, for teachers in excess of
the number allowed according to the net scholastics of the district. Or, should
the two sections mamed be construed to mean that the minimum require-
ment may be ignored for a school located in a sparsely settled county,
sparsely settled counties being defined in Section 2? To illustrate the
question, suppose that District A in a county with less than 1400 scholastics
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in a common school district, has 35 scholastics, thus being entitled to one
teacher, but makes application for two teachers based upon the sparsely
settled clause of sections 2 ‘and 16. - Should aid be granted on the basis
of one or two teachers?

4, “Under Section 2, shall county superintendents permit so-called voucher
rransfers in lieu of regular transfers so that pupils transferred by this methoa
shall’ count on the teacher-pupil load of the school receiving the transfer?
For example, a pupil living in District A wishes to transfer to District B,
but the trustees of District A have inslructed the ccunty superintendent
to refuse this transfer on the basis that this pupil is needed to count on
the teacher-pupil load of his own district. However, the trustees of
District A do not object to giving a voucher to District B for the per
capita money received on this pupil. The ,question: Since the per
capita money is being paid by voucher from District A to District B should
this pupil be counted on the teacher-pupil load of District B?”

In answer to the first question, quoted above, I am of the
opinion that Section 2, above quoted, should be construed as
meaning that as a basis of determining the eligibility of a dis-
trict for aid under said section, that the scholastic population
of said distriet should determine and not the net number of
scholastics remaining in the district after all transfers in and
out have been made.

In answer to your question number 2 I have carefully con-
sidered Section 2 of said Senate Bill 185 referred to in your
letter and particularly that provision of same which reads as
follows:

“Provided ‘that the provisions of this Section shall not apply to any school
district containing 48 square miles of territory or more.”

Bearing in mind that said Section 2 is designating the school
districts entitled to aid, under the provisions of said bill, this
Section might be construed to mean that any district con-
taining 48 square miles or more would not be entitled to aid.
Or, it might be construed to mean that there were no maximum
or minimum requirements for districts containing 48 square
miles or more to receive aid under said Act. At any rate said
provision of said Section 2 is ambiguous and dces not set out
the clear intention of the Legislature.

It being impossible to arrive at a clear intention of the
Legislature under the said provision above quoted, the clear
and unambiguous provision of said Section should not be limited
thereby. Therefore, I am of the opinion that said Section should
be read in the light of the other provisions therein contained and
construed accordingly. So construing said Section 2 you are
advised that in my opinion your said question number 2 above
quoted should be answered that there is a maximum and a
minimum scholastic requirement for eligibility for school dis-
triets of 48 or more square miles with certain exceptions specified
in said section.
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Considering the provisions of said Section 2, together with the
other pertinent provisions of said Senate Bill 185, 1 am of the
opinion that aid, under the provisions stated in your third ques-
tion, should be granted on the basis of two teachers.

In answer to your fourth question, I am of the opinion that said
question should be answered in the negative.

We quote further from your letter as follows:

“Section 11. . .. Prov1ded, that where regular buses do not rum in
sparsely settled sections of counties which are operating under a county
. unit system, the County School' Beard and County Superintendent are
authorized to make provisions for the transportation of pupils within said
districis, and may make application for Staie aid thereon to an amount not
to exceed One ($1.00) Dollar per month per pupil. . ..

5. “Should the county unit system mentioned above be interpreted as
a county unit transportations system, or as a county unit system of public
education?”

In answer to this fifth question I am of the opinion that
the Legislature was referring to the county unit system of public
- education.
Quoting further from your letter:

6. “Section 15. Under Section 15 should salary aid be granted nine
month’s term schools sufficient to maintain the school for a total of nine
months, or should salary aid be granted in an amount sufficient to pay the
teacher's salary according to the state schedule for a term not to exceed
nine month? For example, suppose a school has state and county funds
available in the amount of $10,000.00, and a teacher’s salary obligation based
upon the state salary schedule in an amount of $12,000.00, and suppose fur-
ther that their total income of the district is $18,000.00 for the year and a
total cost of maintaining the school is $24,000.00, should the grant of salary
aid be $2,000.00, which is sufficient to pay the teacher's salary for nine
months, or should the salary aid grant be $6,000.00, which is sufficient to
maintein the school for nine months.”

;

‘In answer to-this question we call attention to the fact that
said Section, 15 uses the language: “Together with the local funds,
maintain the school for a term not to exceed, etc.”” Therefore,
I am of the opinion that said salary aid should be granted, for
a sum sufficient t0 maintain said schocl, under the facts stated
in the above question, for the nine months perlod

Quoting further from your letter:

“Section 17. Section 17 reads as follows: ‘Transfer of Entire District.
On the agreement of the board of trustces of the districts concerned or on
petition signed by a majority of the qualified voters of the district and
subject to the approval of the County Superintendent and State Super-
intendent, the trustees of a district which may be unable to maintain a
satisfactory school may transfer its entire scholastic enrollment, or any num-
ber of grades thereof, to a convenient school of higher rank, and in such
event, all of the funds of the district, including the State aid to which the
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district would otherwise be entitled under the provisions of this Act, or such
proportionate part thereof as may be necessary, may be used in carrying out
said agreement.’

7. “Should aid under the provisions of this Section be granted to the
contracting school districts independently, or should aid be granted on the
basis of need of receiving contracted school, ltaking into consideration the
scholastics of the sending cnntract school and the amount of the local
maintenance funds of the sending contracted school, which is transferred
to the receiving contracted school. To illustrate, suppose that district
A is a salary aid school with 157 scholastics, which entitles them to 6
teachers. District B is a salary aid school with 21 scholastics, and is -
entitled under the'law to one teacher. District B enters into a contract with
District A whereby all of the scholastics of the former are transferred
to the latter school, thus giving District A a census total of 178 scholastics.
The question is, should aid be granted District A on 178 scholastics, which
would cntitle them to six teachers, or should two grants be made, one to
District A on a basis of 157 scholastics, which entitles them to six teachers
and a grant to District B on a basis of 21 scholastics, which is a one
teacher load, and then allow District B to make settlement with District A for
the terms of this contract in accordance with the following portion of Section
17:

“‘ ..and in such event, all of the funds of the district, including the State
aid to which the district would otherwise be entitled under the provisions of
this Act, or such proportionate part thereof as may be necessary, may
be used in carrying out said agreement.’”

In answer to the question which we have numbered 7 above,
I am of the opinion that, under the provisions of said Section
17, it is the clear intention of the Legislature that the said
school districts should be budgeted separately, that aid should
be granted to the contracting school independently, and aid
granted said district as though it had not contracted with an-
other school, although said funds to which said district is entitled
should be, under said law, and according to the terms of its
contract, be paid to the district with which it may contract to
teach its pupils.

We quote further from your letier:

8. “If you should hold that aid should be granted to the contracted schools
independently of the contract as above merntioned, should the salary of the
superintendent and /or principal'or supervisor be determined by the number
of teachers his district would otherwise have employed had a contract not
existed with some other district, or should it be on the number of teachers
employed after the scholastics of the coniracted school have been transferred
into the receiving school. To illustrate, suppose that in a staie salary schedule
a superintendent andl/or principal is allowed to increase his salary by
$5.00 per month for each teacher under his supervision. In District A
there are six teachers, but District A contracts with District B which is
entitled to one teacher, and the scholastics of District B are transferred to
District A and an additional teacher is employed. should the salary of th=
superintendent be determined by the number of teachers his district would
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have 2mployed independent of the contract with another school, or should it
be determined by the number of teachers employed on the combined scholas-
tics enrolled?”

In answer to your question 8, applying the same principle
and rule as is applied in answer to question number 7, I am of
the opinion that State aid, under the terms of Senate Bill No.
185, should be granted said school according to the amount of
aid said school would have received prior to the time said school
contracted with the other schools.

We quote your ninth question as follows:

9. “Suppose a district is eligible to receive aid under the provisions
of this law in every way except for the minimum of scholastics. Can the
scholastics of this district be transferred by contract to a school that
meets all the requirements of law, and is eligible to receive aid and be fig-
ured in the teachers’-pupil load of the school receiving the scholastics?”

In answer to this ninth question I am of the opinion that if
said children are transferred to another school in accordance
with the law, then in that event, said children may be counted
in figuring the teacher-pupil load of the school receiving the
scholastics. '

The tenth question is quoted as follows:

10. “Scholastics living in their home district are not eligible to receive
transportation aid because «f the mileage limit, but the home district
contracts to another district, thus increasing the mileage from the home
of the students to the place where he actually attends school. Does this
student become eligible to receive transportation by virtue of contracts
between the two districts?”

In answer to this question we apply the same principle pro-
nounced above, and that is, in figuring the aid of each school,
it is figured on the basig of the amount it would receive inde-
pendently of any contract with any other school to teach its
scholastics in the home district, and a student would not be eli-
gible to receive transportation aid, since the distriect with which
they had contracted would be, under the law, only entitled to
receiva such aid as the contracting distriet would have received
had it taught its school in its own district.

The eleventh question reads as follows:

11. “If District B contracts with District A to teach the pupils of
District B, does this make District B eligible Lo have the State pay
the high school tuition on its pupils to District A?”

In my opinion this question should be answered in the nega-
tive, since the law provides that the high school pupils not hav-
ing a high school in their own district are eligible to be trans-
ferred to a district having a high school and have their tuition
paid.
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Quoting further from your letter:

“Section 20. The second paragraph of Section 20 reads as follows:

“Provided that, if any incorporated city, town or village is levying
and collecting taxes for the support or benefit of its municipal school
district in an amount not less than provided for in Section 6 of this Act.
and /or for interest and sinking funds for bonds or other indebtedness issued
or incurred for the direct benefit of such municipal school district, then,
in any such event, such taxes so levied and collected by such incorporated city,
town or village shall, for the purpose of this Act, be considered as taxes
levied and collected by such school distriect; and providing further that
high school tuition of not to exceed Two Dollars and 50/'100 ($2.50) per
scholastic shall be granted for pupils in cousolidated and rural high school
districts composed of not less than three (3) original districts. and whose
valuation is less than Fifteen Hundred ($1,500.00) Dollars per scholastic pop-
ulation, and whose budget shows a need therefor, and that maintains
an affiliated high school of not less than sixteen (16) units.

12. “Is the intention of the above quoted section of the law that a district
be paid $2.50 for all scholastics meeting the requirements of this section,
or for all scholastics of the district meeting the requirements of this section,
or for high school scholastics only on such districts? Furthermore, is
the $2.50 per scholastic to be paid the district on the baszsis of $2.50
per scholastic per month, or on the basis of $2.50 per scholastic per
scholastic year?”

In answer to the above quoted question number 12, it is my
construction of the statute that the grant of $2.50 per scholastic
for high school tuition, above provided for, applies only to high
school scholastics, and does not include $2.50 for the entire scho-
lastic population of the district. Answering the second part of
the question, it is my opinion that the $2.50 per scholastic be
paid on the basis of $2.50 per scholastic per scholastic year, and
not on a per month basis.

Your thirteenth question is as follows:

13. “Should aid be granted for transportai\’bn purposes under conditions
as follows: A bus from District A drives across the boundary line between
District A and B, and picks up .a student of District B that lives less than
2% miles from the District B school building and leaves that student at Dis-
trict B school building.- Should the hus driver be allowed to collect trans-
portation from such a student?”

Replying to your question number 13, we call your attention
to the provisions of Section 11, Senate Bill 185, which provides
that districts through which buses travel may make provision
with the county superintendent and the county school board to
have other children transported within and between their re-
spective districts, and that said district may make application
for State aid thereon to an amount not to exceed $1.00 per
month per pupil. I understand, from talking with you, that
your department’s interpretation of this law has always been
that school children living within less than 21% miles of the
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schoolhouse are not entitled to transportation aid, and that the
State Board of Education has a rule to that effect of long
standing. In the face of.this rule it seems to me that the county
school superintendent would not have a right to arrange with a
school district for transportation of said student in such a way
as to bind the State to grant aid theron. Basing my answer
on the facts as presumed above, I am of the opinion that your
first cquestion asked under number 13 should be answered in the
negative. In answer to the latter part of said question, I am
of the opinion that there is nothing to prohibit an arrangement
being made between school authorities controlling the manage-
ment of the bus and parents of pupils in District B, above men-
tioned.
Your question number fourteen is as follows:

14. “Is the minimum and maximum scholastic requirement under Sec-
tion 2 applicable to a sending district for high schoo! tuition purposes? For
example, is a sending school eligible to have the State pay the high schoo’
tuition on scholastics sent from that district to some other district, I
the said district has less than twenty (20) schclastics or more than five
hundred (500)?” '

I am of the opinion that this question should be answered in
the affirmative, for the same reason as stated in the answer to
the question number eleven.

Question number fifteen is as follows:

15. ‘“Section 4 sets forth the teacher-pupil load as based on the net schol-
astic enumeration of white or colored scholastics in the district. This limits
the number of teachers that may be employed. Does the reverge ruling
hold true in this instance? In other words, if a school district has enough
scholagtics for twelve teachers and employs only ten, may they be given
aid on twelve teachers, since this is a saving to the State in allowing
the school district to take care of needed equipment for the school, and,
in many instances permit a district to run a full nine months’ term, thereby
making it possible to pay its obligations and keep its affiliation. Taxes are not
paid one hundred cents on the dollar, neither is the State able to pay one
hundred cents on the dollar on State aid; therefore, something has to be
done in order that the obligations of the district may be taken care ot.
This is the district’s method of trying to make ‘tongue and buckle meet.’ If
the State forces them to put on the twelfth teacher, then we have forced them
‘to be exravagant and at the same time caused them 1o be unable to take
care »f these obligations. This law does not necessarily authorize the
employment of the full number of teachers, but it does - authorize the
distribution of aid on this basis.”

In answer to this question, I wish to call your attention to
Section 4 of Senate Bill 185, which reads in part as follows:

“, . . provided that in unusual or extraordinary conditions of actual enroll-
ment, an adjustment as to the number of teachers may be made by the State
Superintendent, with the approval of the State Board of Education.”
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I also call your attention to the fact that said Section 4 pre-
seribes the basis by which State aid shall be allotted. However,
said section does not provide that teachers shall, in all events,
be hired on that basis.

I also call your attention to Article 2657, Revised Civil Sta-
tutes 1925, which provides in part as follows:

“, .. also in cases that may arrive in which the law has no provision, and
where necessity requires some rule in order that there may be no hard-
ships to individuals, and no delays and inconveniences in the management
of school affairs.”

It has long been the rule in Texas, as in other states, that the
interpretation of administrative agencies of an Act of the Leg-
islature is entitled to great weight with the courts in constru-
ing an Act of the Legislature, when it is the duty of that parti-
cular administrative agency to carry out the provisions of the
legislative Act.

Therefore, it is my opinion that the construction of the above
section, as placed upon it by yourself as State Superintendent
of Public Instruction, should be given credence, since the in-
tention of the Legislature is not entirely clear in this regard.

Sincerely yours,

JOE SHARP,
Assistant Attorney General.

This opinion has been considered in conference, approved, and
ordered recorded.
WILLIAM MCCRAW,
Attorney General of Texas.

No. 3006 A

SUPPLEMENT TO OPINION RENDERED AUGUST 27, 1937,
ADDRESSED TO HONORABLE L. A. WooDS, STATE
SUPERINTENDENT, DEPARTMENT OF EDUCATION,
AUSTIN, TEXAS.

The following syllabus is substituted for syllabus No. 6 of
the original opinion:

No. 6. Section 15 of Senate Bill 185 is construed to mean that aid
may be granted on a basis of the amount sufficient to maintain the schools
for nine months, but that it is not the purpese of the Rural Aid Law to bal-
ance th2 budget of the various school districts over the State, and aid should
be granted under the terms of the Rural Aid Law in such amount as
the school district is able to claim, under/the provisions of said law;
but by “amounts sufficient to maintain the schools” is not meant that aid
may be granted for a purpose not specifically enumerated in the Rural
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Aid Bil], but is meant those amounts that may be granted under the terms
of said Bill for the period of nineé months.

AUSTIN, TEXAS, September 3, 1937.

Hon. L. A. Woods, State Superintendent, Department of Educa-
tion, Austin, Texas.

DEAR SIR: On August 27, 1937 we rendered you an opinion
answering various questions in regard to our construction of
Senate Bill 185.

. It has now been brought to our attention that there has been
a misconstruction and misunderstanding of our ruling in reply
to your question No. 6, and, therefore, we are writing this sup-
plement to our opinion of August 27, 1937 to clarify our answer
and our opinion in regard to your question No. 6.

Your question No. 6 is as follows:

“Section 15. Under Section 15 should salary aid be granted nine months’
term schools sufficient to maintain the school for a itotal of nine months,
or should salary aid be granted in an amount sufficient to pay the teachers’
salary according to the state schedule for a term not to exceed nine months?
For example, suppose a school has stale and county available in the
amount of $10,000.00, and a teacher’s salary obligation based upon the
State salary schedule in an amount of $12,006.00, and suppose further that
their total income of the district is $18,000.00 for the year and a total cost of
maintaining the school is $24,000.00, should the grant of salary aid be
$2,000.00, which is sufficient to pay the feacher's salary for nine months,
or should the salary aid grant be $6,000.00, which is sufficient to maintain
the school for nine months.”

to which question we answered as follows:

“In answer to this question we call attention to the fact that said
Section 15 uses the language: ‘Together with the local funds, maintain
the school for a term not to exceed, etc” Therefore, I am of the opinion
that said salary aid should be granted, for a sum sufficient to maintain
said school, under the facts stated in the above quoted question, for the
nine months’ period.”

Our answer, above quoted, was probably rendered upon a
misunderstanding of the meaning of your question. As I now
view the matter, you intended to ask us whether or not aid may
be granted for the purpose of maintaining a school or balancing
its budget, when it would not be entitled to that particular aid
on the basis of the amount needed to pay teachers’ salaries for
the period of nine months.

Therefore, in order to clarify our opinion, you are advised
that our answer, above quoted, in reply to said question, is here-
by withdrawn and we, therefore, substitute the following as our
answer to said question in its stead:

On July 21, 1937, this Department rendered a conference opin-
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ion No. 3003 written by the Honorable Joe J. Alsup, in which
it was held that it is not the purpose of the Rural Aid Law to
balance the budget of the respective school districts over the
State, and that aid should be granted under the terms of the
Rural Aid Law in such amount as the school district is able to
claim under the provisions of said law. A copy of said opinion
is attached hereto, and the principles there announced are here-
by reaffirmed and made a part hereof.

Therefore, basing our answer on the principle as set forth
in said opinion No. 3003, you are advised that in answer to your
question No. 6 salary aid, under the terms and conditions of
your cuestion, should be granted in the sum of Two Thousand
($2,000.00) Dollars and not for the sum of Six Thousand
($6,000.00) Dollars. In other words, aid cannot be granted
a school district merely for the purpose of maintaining such
districts, unless the district can claim the same under teachers’
salary aid, or some other provision of the Rural Aid Law; that
is, teachers’ salary may be granted for that purpose only, and,
therefore, teachers’ salary aid may be granted only in an amount
sufficient to pay the teachers’ salaries for a term not to exceed
nine months.

We trust that the above will clarify our opinion in regard to
the situation presented by your above quoted question No. 6, and
that there will not be any further misunderstanding in regard
to same.

Yours very truly,

JOE SHARP,
Assistant Attorney General,

This supplement to Opinion No. 8006 written undér date of
August 27, 1937, has been read, considered and approved in
conference, and is now ordered filed and recorded.

SCOTT GAINES,
Acting Attorney General of
Texas.

No. 3007

MoTorR FUEL TAXES—MUNICIPAL CORPORATIONS—
EXEMPTIONS

Construing House Bill No. 247, Chapter 44, Acts Regular Session 43rd
Legislature, as amended by House Bill No. 749, Chapter 240, Acts Regular
Session 44th Legislature of the State of Texas, being Article 7065a, Revised
Civil Statutes of Texas.

A municipal corporation of Texas importing motor fuel from another
state and using same in motor vehicles owned and operated by it for
public purposes upon the highways, streets and roads of the State of
Texas is a distributor of motor fuel within the intendment of Section 1 (¢)
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of the above cited Aect, and as suck is liable to the State of Texas for the
excise tax by Section 2 (a) of said Act of four cents (4¢) on each
gallon of motor fuel so imported and used.

OFFICES OF THE ATTORNEY GENERAL,
AUSTIN, TEXAS, September 28, 1937.

Hon. George H. Sheppard, Comptroller of Public Accounts, Aus-
tin, Texas.

DEAR SIR: We have for consideration your letter seeking a
review of Conference Opinion No. 2799, issued by this Depart-
ment on January 11, 1930, and holding that municipal corpora-
tions are exempt from the payment of the motor fuel tax levied
by Article 7065, Revised Civil Statutes of Texas, on all motor
fuel imported and used exclusively by such corporations for pub-
lic purposes.

You point out in your letter that a new opinion is sought up-
on this question because of subsequent amendments to the Motor
Fuel Tax Law, which were calculated to affect the taxability of
motor fuel now being imported by border cities in this State and
used in automotive equipment owned and operated by such cities.

To determine whether or not certain border cities of this
State may engage in the practice of importing from other states
gasoline or motor fuel for use in fire equipment, police cars,
ete., without being called upon by the State to pay the tax of four
cents per gallon on each gallon of motor fuel so imported and
used, calls for both constitutional and statutory construction:
It must first be determined whether or not municipal corpora-
tions of this State are either expressly or impliedly exempt from
the tax in question, and, no such constitutional exemption on
inhibition appearing, it must then be determined whether or not
municipal corporations are within the purview and scope of the
tax levied upon the sale and use of gasoline in this State by the
Motor Fuel Tax Law.

An examination of the Constituiion of Texas reveals only the
following inhibitions, restraints or exemptions with reference to
the taxation of a municipal corporation.

““All property in this State, whether owned by natural persons or corpora-
tions, other than municipal, shall be taxed in proportion to its value . . .

“It may also impose occupation taxes, both upon natural persons and upon
corporations, other than municipal. . .

“It may also tax incomes of both natural persons and corporations other
than municipal. . >  Article VIII, Section 1.

“The property of counties, cities and towns, owned and held only for
public purposes, such as public buildings and the sites therefor. Fire engines
and the furniture therof, and all property used, or intended for extinguishing
fires, public grounds and all other property devoted exclusively to the
use and benefit of the public shall be exempt from forced sale and from
taxation, provided, nothing herein shall prevent the enforcement of the ven-
dor’s lien, and mechanic’s or builder’s lien, or other liens now existing.”
Article XI, Section 9.
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It is readily apparent from a critical analysis of the Consti-
tutional provisions, above quoted, relating to the exemption of
municipal corporations from taxation, that only three classes
of taxes are.involved in such exemption. These are ad valorem
taxes, occupation taxes, and income taxes.

That the ad valorem tax is the particular tax involved in the
first clause of Article VIII, above quoted is indicated by the
language, “shall be taxed in proportion to its value”. As to
Article XI of the Constitution above quoted exempting “the
property of counties, cities and towns owned and held only for
public purposes” from taxation, the particular kind of taxation
contemplated thereby is the direct tax upon such real and per-
sonal property commonly called an ad valorem tax. Such con-
stitutional provision cannot, under its expressed terms, or the
decisions of other states, be held to afford an exemption to mu-
nicipal corporations from a payment of an indirect or excise
tax upon the privilege of using motor fuel in motor vehicles
operated on the highways of this State.

It cannot be gainsaid that the motor fuel tax under considera-
tion is an indirect or excise tax rather than a direct or property
tax, and, therefore, the constitutional provisions just referred
to have no place in this discussion, under the established rule in
all jurisdictions, that exemption from a property tax does not
include exemption from an excise tax. 1 Cooley on Taxation
(Third Edition) p. 357; City of Portland vs. Kozer, 217 Pac.
833; Crockett vs. Salt Lake County, 270 Pac. 142; Independent
School Distriet vs. Pfost, 4 Pac. (2d) 893; State vs. Board of
County Commissioners, 51 Pac. (2d) 33.

The remaining two classes of taxes from which municipal
corporations are exempted by the pertinent constitutional pro-
visions are income taxes and occupation taxes. It will, of course,
only be necessary to discuss in this opinion the constitutional
exemption accorded to municipalities from occupation taxes,
because the question of an income tax is not in this case. To
determine whether the tax levied on the sale or use of motor fuel
by the Motor Fuel Tax Law falls within the purview of the con-
stitutional exemption of municipalities from an cccupation tax,
it will be necessary to determine the nature and attributes of
this tax.

The Motor Fuel Tax Law of Texas levies a tax of four cents
per gallon on each gallon of motor fuel sold, used and distributed
in Texas. The tax is made to accrue on the “first sale” which
is defined by Section 1 (d) as follows:

“First sale shall mean and include the first sale, distribution or use
in this State of motor fuel refined, blended, imported into or in any
other manner produced in, acquired, possessed or brought into this State.”

We think this tax is clearly an excise tax; in fact the Legisla-
ture of Texas characterizes such tax in Section 2 (a) and (d) of
the Act as “an occupation or excise tax”.
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At the time the conference opinion mentioned in your letter
was written, the Legislature of Texas denominated a tax simi-
lar in its nature and attributes, as an “occupation tax” only.
But, despite this limited designation, the writer of that opinion
concluded that inasmuch as the tax was levied on the use of
motor fuel in Texas, as well as upon the sale of motor fuel in
Texas, it could not strictly and technically be an occupation tax
but was in reality an excise tax; with this premise we agree,
but we cannot agree with the writer of that opinion in his con-
clusion that “since in authorizing the various classes of taxes
to be imposed the framers expressly exempted municipal cor-
porations, we must presume then that they meant to use ‘occupa-
tion taxes’ in such a broad sense as to include excise taxes.”
An occupation tax is only a species of an excise tax. There are
many kinds of excise taxes and we do not believe the constitu-
tional exemption afforded municipal corporations should be
enlarged to include ail excise or indirect taxes. The Fathers
of the Constitution must have been presumed to have used the
words ‘“‘occupation taxes” advisedly and in its proper limited
sense, when they framed the Constitution and provided in Art-
icle VIII thereof that municipal corporations should be exempt
from such taxes.

In this connection we wish to point out that it was competent
for the Legislature of Texas to levy an excise tax on the use
of gasoline upon the highways of this State, even though such
right is not expressly given in the Constitution. It is elementary
law that the Constitution of this State is not a grant of powers
to the Legislature, but rather a limitation of powers, and in the
absence of some express prohibition therein or in the Federal
Constitution the Legislature may exercise all legislative power,
including the power of taxation. This rule is well stated in one
of our leading cases as follows:

“(The taxing power) is a power inherent in sovereignty, and without
which constitutional government cannot exist. It is vested in the
Legislature by the general grant of legislative power whether specifically
enumerated in the Constitution among the powers to be exercised by it,
or not. The constitutional provisions in reference to it, therefore, are
more usually intended and understood as limitations and restrictions upon
its exercise, than as the direct grant of the power to the Legislature.”
Clegg vs. State, 42 Tex. 605; 40 Tex. Jur. p. 20-21; 9 Tex. Jur. p. 422 and p.
444,

We further wish to point out that it can have no bearing upon
the case under consideration whether the Legislature of Texas
describes the tax levied by our Motor Fuel Tax Law as an “oc-
cupation tax” or an “excise tax” or both. It is a well settled
rule of law that in determining the type of tax, the substance
of the Tax Law rather than the designation given the tax by the
Legislature must be considered as controlling. Independent
School District vs. Pfost, 4 Pac. (2d) 893. .

It is, therefore, our conclusion that the tax of four cents per
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gallon, levied upon motor fuel sold, used or distributed in this
State, is an excise tax upon the use of such motor fuel in motor
vehicles upon the highways of this State; and further, that it
- would be competent for the Legislature of Texas to levy and
collect such tax from municipal corporations, because same is
neither an ad valorem or property tax, an income tax, or an oc-
cupation tax within the purview of the hereinabove quoted con-
stitutional provisions exempting municipal corporations from
such three classes of taxes.

The question now remains whether or not the Legislature of
Texas did, in fact, levy, by the Motor Fuel Tax Law under dis-
cussion, an excise tax on motor fuel imported and used by mu-
nicipal corporations in motor vehicles operated on the highways
of this State.

An examination of said Act in its entirety does not disclose
any exemption either express or implied, of municipal corpora-
tions from its terms and provisions. Section 2 (a) thereof
levies a tax of four cents on “each gallon of motor fuel or frac-
tional part thereof”, to accrue upon the first sale in Texas.
“First sale” is defined by Section 1 (d) to mean and include
the first sale, distribution or use in this State of motor fuel
whether refined in the State or imported into the State. Sec-
tion 2 (d) of the Act provides that “every distributor making
first sale of motor fuel shall pay to the State of Texas an occu-
pation or excise tax equal to four cents per gallon or fractional
part thereof so sold, distributed or used”, and requires a month-
Iy report of such sale, use or distribution. It was the evident
intention of the Legislature to tax each and every gallon of motor
fuel or fractional part thereof so used or distributed in this
State, with certain exceptions. The only exemptions from this
tax levied on il motor fuel sold or used in this State are enum-
erated in Subdivisions (b) and (¢) of Section 2 of the Act, and
no exemption, either express or implied, is acecorded a municipal
corporation. Had the Legislature intended such an exemption
it would have been an easy matter for it to have employed ex-
press language to that end, such as appears in Article 6675a,
Revised Civil Statutes, exempting from the motor vehicle reg-
istration fee, all “motor vehicles, trailers and semi-trailers which
are the property of and used exclusively in the service of the
United States Government, the State of Texas, or any county,
city or school district thereof.”

It is not the province of this Department to presume an ex-
ception or exemption from taxation in favor of a municipal cor-
poration, where such exception or exemption does not fairly
appear, under established canons of statutory construction. In
this connection, we advert to the recognized rule of construc-
tion that exemptions from taxation are not favored and cannot
be created by implication. Taxation is the rule and exemption
must be provided for in clear and definite terms, and where
there is a doubt in regard to a statute attempting to make an
exemption, the uncertainty will be resolved against the exemp-
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tion and in favor of the State. 40 Tex. Jur. 109; City of Port-
land vs. Kozer, 217 Pac. 833; Stedman vs. City of Winston-
Salem, 167 S. E. 813; People vs. Deep Rock Oil Corporation,
175 N. E. 572, .

In arriving at our conclusion that the Legislature intended
to make municipal corporations liable for the motor fuel tax
levied by the Act under consideration, rather than to exempt
them, we think it significant that said Act has been several
times amended by the Legislature in the face of outstanding
opinions by this Department that the State of Texas and its
various Departments, and the counties, school districts, and
other political subdivisions of Texas are subject to the tax and
are not exempt therefrom, either expressly or impliedly. More-
over, this has been the operative interpretation of this tax law
by the Comptroller of Public Accounts charged with its admin-
istration, from the time it was first enacted in this State; and
while such practical construction by the Comptroller and ruling
by this Department is not controlling, we think it persuasive that
the Legislature did not intend to alter the law so as to give the
exemption claimed in the instant case.

To hold that motor fuel imported for use is tax free while
that purchased in Texas is subject to the tax would be an invi-
tation to every municipality in Texas to purchase all the motor
fuel it needed from dealers residing outside of the State, thereby
depriving dealers within the State of their reasonable and legiti-
mate profit on the large quantities of gasoline required by such
municipalities, and the giving of all such business and the prof-
its thereof to their competitors residing outside of the State.
This would amount to a policy of industrial suicide and we are
not prepared to ascribe to the Legislature any such conse-
quences.

As additional persuasive authority, we cite the following cases
from sister jurisdictions, turning upon statutory provisions al-
most identical with those of the Texas law, and holding that
municipal corporations and other political subdivisions are with-
in the meaning and purview of such Acts and are not exempt
from the tax levied thereby. State vs. City of Monroe, 149 S.
W. 541; Crockett vs. Salt Lake County, 270 Pac, 142; State of
Iowa et al vs. City of Des Moines, et al, 266 N. W. 41; State
vs. Board of County Commissioners, 51 Pac. (2d) 33; Inde-
pender:t School District vs. Pfost, 4 Pac. (2d) 893.

You are accordingly advised that Conference Opinion No.
2799, directed to you under date of January 11, 1930, insofar as
it presents a conflict with this opinion, is withdrawn, and that
you may proceed hereunder to collect motor fuel taxes from mu-
nicipal corporations importing motor fuel and using same for
the operation of motor vehicles upon the highways of this State.

Yours respectfully,

PAaT M. NEFF, JR.,, ,
‘Assistant Attorney General.
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This opinion has been considered in conference, approved, and
ordered recorded.
WILLIAM McCraAw,
Attorney General of Texas.

No. 3008

ART. 554, PENAL CoODE, R. C. S., 1925—BANK LOAN LiMIT

LAW—LIMITATION ON STATE BANKS AS TO0 EXTENT OF

LoAN To A CORPORATION—CONSTRUCTION OF WORD “COR-

PORATION”—MUNICIPAL CORPORATIONS AS COVERED BY

ART. 554—INTENT OF LEGISLATURE AS CONTROLLING RULE
OF CONSTRUCTION.

1. Art. 554, Penal Code, R.C.S. 1925-—the Bank Loan Limit Statute—
prohibils state bank from lending more than 25% of its capital stock
actually paid in and surplus to any individual, corporation, company or
firm.

2. The word “corporation” as used in Art. 554 is not limited to mere private
corporations, but includes any corporation—private or municipal-—capable of
borrowing money, suing or being sued. Consequently, a state bank may
not loan money to or allow a municipal corporation to become indebied
to it in a sum exceeding 259% of its capital stock actually paid in and sur-
plus.

3. Counties and subdivisions thereof with corporate powers are corpora-
tions within the meaning of Art. 554.

4. The intention of the Legislature controls and all other rules of
construction are secondary, including the rule that the words of a statute are
to receive their usual and ordinary meaning.

'OFFICES OF THE ATTORNEY GENERAL,
AUSTIN, TEXAS, November 22, 1937.

Hon. O. H. Jamison, Deputé/ Commiassioner, Department of Bank-
ing, Austin, Tezas.

DEAR SIR: We have before us for consideration your letter of
October 15, 1937, addressed to Attorney General William Mec-
Craw, in which you request a re-consideration of an opinion
of this Department written by Assistant Attorney General Ver-
non Coe under date of April 4, 1935 to Murphy Cole, County
Auditor of Liberty County. In his opinion, Mr., Coe, constru-
ing Article 554 of the Penal Code—the Bank Loan Limit Statute
—held that the word ‘“corporation’” as used in said statute does
not embrace municipal corporations, but applies only to pri-
vate corporations, and that as a result, there is no statute in the
Revised Civil Statutes of Texas prohibiting a State bank from
investing more than 25% of its combined capital stock and cer-
tified surplus in the bonds of its own county. You further
request a conference opinion from this Department on this
matter because counsel for the Banking Department has given
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the Bank Loan Limit statute a different construction, maintain-
ing that the word “corporation” is employed in a broader sense
than simply private corporations and includes municipal cor-
porations other than the State or the United States.

The question is whether or not a state bank may loan money
to or allow a municipal corporation to become indebted to it in a
sum exceeding 25% of its capital stock actually paid in and
surplus.

The answer depends on the applicability of the Bank Loan Lim-
it statute—Article 5564—to municipal corporations. Article 554
provides that a State bank shall not lend more than 255 of its
capital stock and surplus to any one firm, corporation, or indi-
vidual. We quote the statute in its entirety:

“Art. 554. Exceeding loan limit.

No incorporated bank or trust company chartered under the laws of this
State shall loan its money, directly or indirectly, or permit any individual,
corporation, company or firm to become at any time indebted or liable to
it in a sum exceeding twenty-five per cent of ils capital stock actually paid
in and surplus, or permit a line of loans or credits to any greater amount
to any individual, corporation, company or firm. Any agent or officer of any
incorporated bank or trust company who viclates any provision of this
article shall be fined not less than one hundred nor more than five hundred
dollars; or be imprisoned in jail for not less than thirty nor more than
ninety days, or both. All loans to members of any unincorporated company
or firin shall be considered as if they were loans to such company or
firm in determining the limitation here prescribed. The discount of commer-
cial or business paper actually owned by the person negotiating the same
shall not be considered as borrowed money; a permanent surplus, the setting
apart ¢f which shall have been certified to the Banking Commissioner and
which cannot be diverted without due nolice to and consent of said officer,
may' be taken and considered as a part of the capital stock for the purpose
of this article. In no event shall any such loan exceed 25 per cent of
the auihorized capital stock and certified surplus.” (Italics ours).

The question narrows itself down to whether or not the word
“corporation’ as used in the statute includes municipal corpora-
tions, i. e., counties, school districts, cities, ete. In other words,
the word “corporation” might be construed strictly as covering
only private corporations, or it might be construed liberally
as including within its purview public as well as private cor-
porations.

In his opinion, Assistant Attorney General Coe took the posi-
tion that words used in the statute are to be construed in their
ordinary sense, and thal counties could not be included in the
meaning of the word “corporation”, except in an unusual sense.
He also pointed out that in his opinion Article 554 was a Penal
Statute, and that the general rule of construction applicable to
such statutes is that they be construed strictly. )

While Mr. Coe is correct in his contention that the word “cor-
poration”, when used in a statute, ordinarily means private cor-
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poration, in the construction of Art. 554 there are two important
rules of construction which, when taken into consideration, coun-
teract the effect of the rule that the words of a statute are to
receive their usual and ordinary meaning. The first of these
rules is that the intention of the Legislature controls and all
other rules are secondary. The second important rule is that
the ientire statute, and even kindred statutes, will be read as a
whole.

Consequently, the purpose of the statute, including the evil
and the remedy, must be determined in order to arrive at the
real intention of the Legislature. The object behind a statute
and the mischief to be prevented im many instances are signifi-
cant enough to negative the weight of a subordinate rule of con-
struction.

Thus, “the general design and purpose of the law is to be
kept in view and the statute given a fair and reasonable con-
struction with a view to effecting its purpose and object, even if
it be necessary in doing so to restrict somewhat the force of
subsidiary provisions that otherwise would conflict with the
paramount intent”. Re. Wilson (Mont.) 56 P. (2d) 773; 105
A. L. R. 367.

In an opinion dated February 22, 1937, from Honorable Ocie
Speer, Counsel for the Banking Commissioner, to Honorable W.
W. Heath, Assistant Attorney General, the purpose and object of
Article 554 are clearly and forcibly set out as follows:

“In determining the purpose ‘and object of the statute it is well to
bear in mind the fundamental policy of the State with respect to banks.
The constitution itself (Art. XVI, Sec. 16) specially makes it the imperative
duty of the legislature to regulate banking corporations for the protection of
depositors and creditors. In pursuance of this mandate the Legislature has
wisely seen fit to limit (not only the technical loan liability, but all
liability to the bank) of any. individual, corporation, company, or firm.
Such a statute is not only wholesome but is universally, I believe—found
in every state in the union and the nation as well. The evil of excessive loans
is obvious. TFavoritism and individual interest might well wreck a bank.
The purpose to apply the prohibition to all debtiors is easily the most reason-
able construction, for excessive loans (the evil prescribed) whether tc a
private corporation or a public corporation have the same consequence-—pres-
age the same disaster—to the bank. As a malter of fact safety, a loan
equal to the entire capital and surplus to obe individual or private corpora-
tion might be perfectly good and yet it wculd be unlawful. Public policy
as expressed in the statute forbids it Such unlimited loan ought nct be per-
mitted to municipal corporations (carrying every element of the evil
sought to be avoided) unless the narrower construction of the word
‘corporation’ is compelled.”

The limitation in Art. 554 was obviously intended to prevent
a state bank from investing more than 25% of its capital stock
actually paid in and surplus in an indebtedness to any individual,
corporation, company, or firm. The principle is precisely the



REPORT OF ATTORNEY GENERAL 111

same and the evil sought to be avoided is precisely the same
whether the borrower be a private corporation or a municipal
corporation—for which reason the conclusion should be the same
in both cases.

Mr. Coe took the position that Article 554 was a Penal Statute
‘and must be construed strictly. While it is a penal statute to the
extent that it carries a pecuniary penalty, still it is likewise a
civil statute in that it pertains to the regulation of banks. The
Legislature evidently came to the conclusion that loans or in-
debtedness in excess of 25% of a state bank’s paid in capital
and surplus would constitute unsafe banking, justifying closing
of such bank by the Banking Commissioner, regardless of the
clause penalizing the officers concerned in making such loan.
Art. 554 is a civil statute insofar as it is a regulation of banking,
and the rules of construction should be liberally applied to same.

Since the purpose of the statute is wholesome and since it
comes within the rule that civil statutes are to be liberally con-
strued to effectuate their purpose, it is our opinion that the
word “corporation” as used in Art. 554 is not limited to mere
private corporations, but includes any corporation, private or
municipal, capable of borrowing money, suing or being sued.
Counties and subdivisions thereof with corporate powers are
therefore held to be corporations within the meaning of the
Bank Loan Limit statute. The fundamental rule in the con-
struction of a statute is to give effect to the intention of the
Legisiature, and the intention of the Legislature is best effected
in this instance by a liberal interpretation of the word “corpora-
tion” extending it to include municipal as well as private cor-
porations. .

Therefore, you are accordingly advised that the opinion of As-
sistant Attorney General Coe to County Auditor Cole, insofar
as it presents a conflict with this cpinion, is withdrawn, and
that you may hereafter proceed hereunder.

Very respectfully yours,

Dick Stour.

Assistant Attorney General.
HENRY MOORE,

Assistant Attorney General.
RICHARD BROOKS,
Assistant Attorney General.

. This opinion has been considered in conference, approved, and
ordered recorded. '
WILLIAM MCCRAW,
Attorney General of Texas.
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No. 3009

STATE DEPARTMENT OF EDUCATION—-VALIDITY OF
SUBSECTION “C’” SENATE BILL No. 138 REGULAR
SESSION 45TH LEGISLATURE AS AMENDED
By HouskE BILL No. 1 FIRST CALLED
SESSION 45TH LEGISLATURE.

1. Employment of parties set out in Sub-section “C” is so closely connected
with as to be incidental to the support of the public free school system.

2. BSubsection “C” held to be directory and failure to comply with said
Subsection “C” will not interfere with the present duties of the Stlate
Board of Education.

AUSTIN, TEXAS, December 1, 1937.

Hon. Ghent Sanderford, President, State Board of Education,
Austin, Texas.

DEAR SIR: This is to acknowledge receipt by this Department
of your letter of November 4, addressed to the Attorney General,
which has been referred to the writer for reply.

Your letter is quoted as follows:

“The First Called Session of the 45th Legislature by House Bill No. 1,
amended Senate Bill No. 138 of the Regular Session by adding Section “C,”
which is as follows:

“Subsection c. ‘The State Board of Education is hereby directed to appoint
not more than two surveyors, one auditor and one bond expert; such
employees are to be paid salaries and necessary expenses commensurate
with salaries paid in other departments for similar employment, and are
to be paid out of the Available School Fund. The surveyors shall be at
the disposal of the Board of Education for the purpose of investigating
and locating the true boundaries of such free school lands concerning about
which any question has heretofore arisen or may hereafter arise; the
auditor’s duty shall be such as may be prescribed by the Board and the
bond expert shall give his written opinion upon all bonds or securities
tendered for purchase to the State Board of Education for investment of
the Permanent School Fund. Such written recommendation of said expert
shall he made of record in each instance in the minutes of the Board,
and the members of the Board of Education are hereby directed to place
of record the vote of each member present and voting upon all questions
arising on the matter of following or rejecting the recommendations of the
bond expert in the matter of purchasing securities for the Permanent
School Fund.

“By the provision of Section ‘C,” the Board of Education is directed to
appoint not more than two surveyors, one auditor and one bond expert, and
their salaries are to be paid out of the Available School Fund. The duties of
the surveyors and bond expert are set out in the bill, and the auditor’s
duties shall be such as may be prescribed by the Board.

“I am directed by the Board to ask you if such employees can be paid
out of the Available School Fund. In this connection, I call your attention
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to Section 3 of Section 5 of Article 7 of the Constitution. If in the judgment
of the Board of Education any of these employees are not necessary, please
state whether or not said provision of the statute is mandatory or only
directory.”

In order to properly discuss the constitutionality of the Act
set out in your letter, we deem it advisable to set out the various
sections of the Constitution relating thereto.

Section 5, Article 7, Constitution of Texas, reads as follows:

“The principal of all bonds and other funds, and the principal arising
from the sale of the lands hereinbefore set apart to said school fund, shall be
the permanent school fund, and all the interest derivable therefrom and
the taxes herein authorized and levied shall be the available school fund,
to which the Legislature may add not exceeding one per cent annually
of the total value of the permanent schoo! fund, such value to be ascertained
by the Board of Education until otherwise provided by law, and the available
school fund shall be applied annually to the support of the public free
schools. And no law shall ever be enacted appropriating any part of the
permanent or available school fund to any other purpose whatever; nor shall
the same, or any part thereof ever be appropriated to or used for the
purpose of any sectarian school; and the available school fund herein pro-
vided shall be distributed to the several counties according to their scholastie
population and applied in such manner as may be previded by law.”

Section 4, Article 7, Constitution of Texas, making it the duty
of the State Board of Education to direct the investment of the
permanent school fund, reads as follows:

“The lands herein set apart to the Public Free School Fund, shall be
sold under such regulations at such times, and on such terms as may be
prescribed by law; and the Legislature ghall not have power to grant any
relief to purchasers thereof. The Comptroller shall invest the proceeds of
such sales, and of those heretofore made, as may be directed by the Board
of Education herein provided for, in the bonds of the United States, the State
of Texas, or counties in said State, or in siich other securities, and under such
restrictions as may be prescribed by law; and the State shall be responsible

"for all investments.”

Section 1 of Article 7 of the Constitution is quoted as follows:

“A general diffusion of knowledge being essential to the preservation
of the liberties and rights of the people, it shall be the duty of the Legisla-
ture of the State to establish and make suitable provision for the support and
maintenance of an efficient system of public free schools.”

We think that the above quoted sections of the Constitution
should be studied together in arriving at a conclusion as to the
validity of Subsection “C” of House Bill No. 1 as quoted in your
letter.

It may be seen from the provisions of Section 4, Article 7,
supra, that the State Board of Education is charged with the
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duty of investing the permanent school fund in certain securi-
ties prescribed by the terms of Section 4 or which may be pre-
scribed by law. The interest derived from the investments of
the permanent school fund made by the Board of Education con-
stitutes, in part, the available school fund, which under the
terms of Section 5, Article 7, supra, ‘“shall be applied annually
to the support of public free schools”. Section 5 further pro-
vides that “no law shall ever be enacted appropriating any part
of the permanent or available school fund to any -other purpose
whatever.” From that part of Section 5 quoted above it is
clear that the purpose of a statute enacted, the terms of which
appropriate money from the available school fund, to be valid
must be for the support of the public free schools. It is our
opinion that the employment cf such parties as is authorized
by the Legislature in Subsection “C” is for the purpose of throw-
ing additional safeguards around the investment of the perma-
nent school fund which are required to be made by the Board
of Education by providing expert advice and aid for the Board
in the matter of investing the permanent school funds.

We believe that under the terms of Section 1, Article 7, mak-
ing it the duty of the Legislature to make suitable provisions
for the support and maintenance of an efficient system of
public free schools, such body is given authority to enact Sub-
division “C”, for the reason that the purpose of said Act is for a
more efficient and expert method of investing the permanent
school fund, the interest from which goes to the support of the
public free schools. The employment of the parties set out in
the statute under discussion, in our opinion, is so closely con-
nected with as to be incidental to the support of the public free
school system.

It is our further opinion that when the law provides for the
administration of a fund, the expenses of such administration
may legally be charged against same, as it is done in the instant
case by Subsection “C”.

The presumption is that the Legislature acted within its au-
thority and every intendment must be resolved in favor of the
constitutionality of the statute. The rule is well established
that an act of a Legislature will not be nullified until its uncon-
stitutionality is shown clearly. 9 Texas Jurisprudence 477 and
cases cited therein. Quoting from the case of St. Louis South-
western Railway Company vs. Griffin 171 S. W. 703:

“Great weight attaches to the opinion of the Legislature as to its powers.
This body is a co-ordinate department of government, invested with high
and responsible duties. It must be presumed that it has considered and
discussed the constitutionality of all measures passed by it.”

The Supreme Court of Texas used the following language in
the case of Brown vs. City of Galveston, 75 S. W. 488:

“Tt is but a decent respect due to the wisdom, integrity and the patriotism
of the Legislative body by which any law is passed to presume in favor of
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its validity uli_ti.l its violation of the Constitution is proved beyond all rea-
sonable doubt.”

In view of the foregoing it is our opinion that the employees
authorized in Subsection “C” of House Bill No. 1, First Called
Session of the 45th Legislature, can legally be paid out of the
available school fund. We do not mean to hold by this opinion,
however, that the Legislature is empowered to direct the pay-
ment of money from the available school fund for purposes so
foreign to the support of the public free schools as to amount to
a diversion of the available school fund.

We will now discuss the second question set out in your letter
relative to whether said provision is mandatory or only direct-
ory. 1t is to be noted that Subsection “C” directs the Board of
Education to “appoint not more than two surveyors, one auditor
and one bond expert.” The statute merely sets out the maximum
number which may be employed under the terms but does not
provide that any particular number shall be employed. Failure
of the Board to comply with the terms of the statute would be
attended with no serious consequences, and such failure would
have no effect upon the duty of the Board to continue to invest
the permanent school fund of Texas. You will note that no
time is mentioned in the statute as to when such persons shall
be employed by the Board, and no penalty is provided for fail-
ure to comply with the terms of said Article.

“A provision ig directory when it contains mere matter of direction, not
of the essence of the thing to be done, but designed merely to procure its
proper, orderly and prompt performance. 39 Tex. Jur. 33 and cases cited
thereunder.”

In the case of Heney vs. Davidson, 32 S. W. (2d) 452 the
Supreme Court of Texas quoted from Cooley’s Constitutional
Limitations as follows:

“Those directions which are not of the essence of the thing to be done,
but which are given with a view merely to the proper, orderly, and prompt
conduct of the business, and by a failure to obey which the rights of those
interested will not be prejudiced, are not commonly to be regarded as man-
datory.”

It is further held by the Court as follows:

“The subject matter of the legislation and the entire context of the
statute are to be considered in determining whether a statute is manda-
tory or directory. Dobey, et al, vs, Scott, District Judge, 138 S. W, 286.”

From a study of the subject matter and the wording con-
tained in the statute under discussion and from the authorities
cited, it is our opinion that the statute is directory, and that the
Board of Education is under no duty to employ all or any of
the persons set out in Subsection “C”. .
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We trust that the above information will fully answer your
inquiry.
Very truly yours,

JAMES N. NEFF,
Assistant Attorney General.

This opinion has been read, considered and approved, in con-

ference and is now ordered filed.
WILLIAM McCRAW,

Attorney General of Texas.

No. 3010

BOARD OF PARDONS AND PAROLES—STATUTORY COMMUTATION

Construing Article 6166v. Revised Civil Statutes, 1925, as amended by
Acts 40th Legislature, page 298, Chapter 212.

Reviewing legislative history of said Article and citing Revised Civil
Statutes of 1895, 1911 and 1925, and holding that the terms days, months
and years mean calendar days twenty-four hours long, calendar months and
calendar years. -

Holdicg that commutation earned under such statute by good conduct
shall be credited as earned at the end of each calendar month and year.

Construing and applying said Article 6166v to a fraction of a month, to
a sentence of nine months and ten days, to a sentence of one year, to a
sentence of two years, to a sentence of nine years and ten months, to a
sentence of twenty years, eleven months and twenty days.

Hold that convicts are not entitled to commutation of time to be applied
on their sentences under Article 6166v, Revised Civil Statutes of Texas, 1925,
for time served and credited on such sentences outside of the penitentiary.

OFFICES OF THE ATTORNEY GENERAL,
December 9, 1937.

Hn. Bruce W. Bryant, Chairman, Board of Pardons and Paroles,
Austin, Texas.

DEAR SIR: Your letter of August 30, 1937, addressed to At-
torney General McCraw, is referred to the writer for attention
and reply.

You advise that the Board of Pardons and Paroles, when con-
sidering the application of a convict for clemency, takes into
consideration, with many other things not necessary here to
mention, not only the length of time actually served by him but
his commutation gained under Article 6166v of Vernon's Texas
Statutes of 1936.

Some confusion has arisen as to the proper construction of
this article by two conflicting opinions, one written by Honor-
able Pat Dougherty, an Assistant Attorney General during the
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administration of your immediate predecessor, dated September
19, 1933, addressed to the old statutory Board of Pardons and
Paroles, and being Departmental Opinion No. 2928, Reports of
the Attorney General, 1932-1934; page 490 ; the other one written
by Honorable O. S. Lattimore of the Court of Criminal Appeals
in the case of Ex parte Neisler, 69 S. W. (2d) 422, which opinion
was rendered subsequent to the opinion written by Assistant
Attorney General Dougherty.

In order that we may be fully advised as to the proper con-
struction of said Article 6166v and for our guidance in the
future performance of our official duties, we have concluded to
submit to you certain questions for your consideration and
answers.

In considering the first six questions submitted, you will pre-
sume the convict entered the penitentiary and started to serve
his sentence on the very day his sentence became final or ef-
fective; that his conduct has at all times been such as to entitle
him to commutation as provided by said Article 6166v; and that
he has not earned any overtime under Article 6166x, Vernon’s
Texas Statutes 1936. Your first question is as follows:

(1) Is such a convict entitled to receive credit on his sen-
tence, as commutation gained under said article, for any frac-
tion of a month actually served by him? For example: Is a
convict entitled to be credited with one day for good conduct
when he has actually served the first fourteen days of his sen-
tence; or entitled to a credit of two days when he has actually
served only twenty-eight days of his sentence?

It is proper, I believe, to set out certain statutory provisions
applicable to the statement of facts you have given in your first
question, together with a brief review of the history of the leg-
islation inquired about.

It is a general rule of statutory construction that when a
statute has been construed by the highest court having jurisdie-
tion to pass on it, such construction is as much a part of the sta-
tutes as if plainly written into it originally. 59 Corpus Juris
1036, Section 613. The endeavor should be made by tracing the
history of legislation on the subject, to ascertain the uniform and
consistent purpose of the legislature with reference to the sub-
ject matter. In other words, in determining the meaning of the
particular statute, resort may be had to the established policy
of the legislature as disclosed by a general course of legisla-
tion. With this purpose in view, therefore, it is proper to con-
sider not only acts passed at the same session of the legislature,
but also acts passed at prior and subsequent sessions, and even
those which have expired or have been repealed. 59 Corpus
Juris 1048-1049, Section 620 and cases there cited.

In Texas Jurisprudence, Vol. 23, page 778, Section 10, the
rule is stated that prisoners in the state penitentiary who are
orderly, industrious and obedient are entitled to a commutation
of time by the manager for good conduct, their terms of impri-
sonment to be reduced according to a fixed scale: ‘“Two days
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per month off of the first year’s sentence; three days off of
the second year of sentence; four days” etc. The word “month”
here means a calendar month, and the commutation for good he-
havior must therefore be reckoned in terms of calendur days,
months and years. In no event may the prisoner claim commu-
tation in excess of the two days off for each calendar moenth
of the first year of sentence, amounting to twenty-four days.

In Volume 50, Corpus Juris, page 349, Section 50, the tol-
lowing rule is announced:

“The language of the statute must govern in determining how the term
of the sentence and the deduction for good time is to be computed. Where
such statute is capable of two constructions, that construction should be
adopted which would entitle the prisoner to his discharge at the earliest
time . . . . Under statutes allowing a specified credit for good behavior for
each full or calendar month’s service, the credits should be computed on
the number of month’s actual imprisonment with the requisite behavior.”

The first statute enacted in Texas allowing commutation of
time to convicts for good conduct was enacted in 1881, and in the
revision of the civil statutes of Texas, 1895, the following state-
ment is found under Article 3713:

“Commutation of time for good conduct shall be granted by the superin-
tendent of the penitentiary and the following deductions shall be made
from the term or terms of sentences when no charges of misconduct have
been sustained against a convict, viz.: Two days per month off of the first
year’s sentence; three days per month off of the second year of sentence;
four days per month off of the third year of senience; five days per month
off of the fourth year of sentence; six doys per month off of the fifth year
of sentence; seven days per month off of the sixth year of sentence; eight
days per month off of the seventh year of sentence; nine days per month
off of the eighth year of sentence; ten days per month off of the ninth year
of sentence; fifteen days per month off of the tenth year, and all succeed-
ing years of sentence.”

In the revision of the Civil Statutes of Texas, 1911, Article
6217, the following provision is found;

«Commutation of time for good conduct shall be granted by the Prison
Commission, and the following deductions shall be made from the term or
terms of sentences when no charge of misconduct has been sustained
against the.prisoner, viz.: Two days per month off of the first year's
sentence; three days per month off of the second year of sentence; four
days per month off of the third year of sentence; five days per month off
of the fourth year of sentence; six days per month off of the fifth year of
sentence; seven days per month off of the sixth year of sentence; eight
days per month off of the seventh year of sentence; nine days per month
off of the eighth year of sentence; ten days per month off of the ninth year
of sentence; fifteen days per month cff.of the tenth year, and all succeed-
ing years of sentence.” : I : !

I
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Under Article 6166v, Revised Civil Statutes of Texas, 1925,
as amended Acts 40th Leg., page 298, Chap. 212, {he following
provision is found:

“Commutation of time for good conduct shall be granted by the manager,
and the following deduction shall be made from the term or terms of sen-
tences when no charge of misconduct has been sustained against a prisoner,
viz: 'Two days per month off of the first year’'s sentence; three days per
month off of the second year of sentence; four days per month off of the
third year of sentence; five days per month off of the fourth year of sen-
tence; six days per month off of the fifth year of sentence; seven days per
month off of the sixth year of semtence; eight days per month off of the
seventh year of sentence; nine days per month off of the eighth year of
sentence; ten days per month off of the ninth year of sentence; [fifteen
days per month off of the tenth year, and all succeeding years of sentence.”

You will note from that portion of Article 6166v, above quoted,
that it has been carried forward since its incorporation in the
revision of 1895 in exactly the same form with the exception
that the prison commission, the superintendent of the peniten-
tiary and the manager have at different times been vested with
the power to credit the commutation earned by a convict.

In Ex parte Neisler, 69 S. W. (2d) 422, Judge O. S. Latti-
more of the Court of Criminal Appeals of Texas, in an able opin-
ion, held that the terms days, months and years, as used in Art-
icle 6166v, R. C. S. of Texas, 1925, meant calendar days, months
and years, i. e., in days twenty-four hours long, so many of
which make up the calendar months as they come in due order,
twelve of which make up a calendar year. It is further stated
in said opinion that in the view of said court, a convict could
not claim commutation for good behavior in excess of the two
days off for each calendar month of the first year of sentence,
amounting to twenty-four days, and three days per month off
for the two years of sentence, amounting to thirty-six days, ete.

In the case of In re Kness (Supreme Court of Kansas), it is
stated that the commutation law in the State of Kansas was as
follows:

“Every convict whose name does not appear upon such record of reports
for violation of the prison rules shall be entitled to a deduction from his
sentence of three days per month, for the first year or fraction of a year,
ete.”

The Supreme Court of Kansas, construing and applying this
statute, held:

“The good time earned by convicts in the stale penitentiary as provided
in Section 24, Chapter 152, Laws 1891, is computed for at the end of each
calendar month; and when the time of actual service, together with the
good time earned, equals the time of sentence, the convict is entitled to a
discharge.” :
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The Supreme Court of Kansas further stated in said opinion:

“The contention here is as to what constitutes the month for which the
credit is to be given. In behalf of the petitioner it is claimed that, when he
has observed the rules for the first month, the credit of 3 days is to be given,
and that this good time deducted from the month would leave 27 days, from
the end of which time the second montb should begin, and so on through-
out the year. The statute does not warrani this inlerpretalion. The credit
is only given for each month that he shall obey the rules of ihe peni-
tentiary. As the term of the sentence is reckoned by calendar time, evidently
the Legislature intended that credit should be given for and at the end
of each calendar month. If the claim of the petitioner were upheld, we
would hLave three grades of months: In {he first year the month would be
substantially 27 days long; in the second, it would be 24 days long; and in
the third, and thereafter, it would be 22 days long. It is clear that no
such shifting basis was intended, but that credit is to be given for and at
the end ot each month of good conduct; and when the good time earned, to-
gether with the time actuaily served, equals the time fixed by the sentence,
the convict is entitled to be discharged.”

In view of the statutory provisions and court opinions, above
set forth, and in view of the particular provisions of Article
6166v, your first question is answered in the negative.

Your question number two is as follows:

(2) How many days is such a convict entitled to be credited
with on his sentence as commutation gained for good conduct
when he has actually served the first nine months and ten days
of his sentence?

Applying the rule set forth in the above principles of law and
assuming the conduct of the convict was such as to merit com-
mutation, he would be entitled to 18 days off the first year of
his sentence.

Your question number three is as follows:

(3) How much time must such a convict actually serve on
a one-year sentence, which when added to the time earned as
commutation for good conduct, will entitle him to a credit of
one year’s service and to be discharged?

To this question, I answer 11 months and a sufficient num-
ber of additional days so that when such additional days are
added to 11 months and 22 days the total time will equal one
calendar year.

Your question number four is as follows:

(4) How much time must such a convict actually serve on
a two-year sentence, which when added to the time earned as
commutation gained for good conduct, will entitle him to a
credit of two years’ service and to be discharged?

To this question, I answer such convict must serve 22 months
and enough additional days so that when same are added to 22
months and 54 day’s commutation of sentence, the total time wil
equal two calendar years.

Your question number five is as follows:
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(5) How much commutation time is such a convict =ntitled
to be credited with when he has actually served nine years, ten
months and no days?

To this question, I answer two years, two months and 8 days
computed upon the basis above set out.

Your question number six is as follows:

(6) How much commutation time is such a convict entitled
to be credited with when he has actually served twenly years,
eleven months and twenty days?

To this question, I answer 7 years, 6 months and 28 days
computed as above specified.

You further advise that heretofure, and before the creation
of this Board by the Constitution, many convicts were granted
furloughs after they were received at the penitentiary, and after
the expiration of their furloughs, returned to the penitentiary
for the purpose of serving the remainder of their senlences.
In all such instances, the time spent out of the penitentiary under
furlough was credited on their sentences, and your question
number seven is as follows:

(7) Are such convicts entitled to commutation for good con-
duct on time thus served out of the penitentiary while on fur-
lough?

A careful reading of Article 6166v. Revised Civil Statutes of
Texas, 1925, discloses some rather scholarly and learned compo-
sition, such statute commences:

“In crder to encourage prison discipline, a distinction may be made in
the treatment of prisoners so as to extend to all such as are orderly, indus-
trious and obedient, comforts and privileges according to their deserts.
The reward to be bestowed on prisoners for good conduct shall consist of
such relaxation of strict prison rules and extension of social privileges as
may be consistent with proper discipline, commutation of time for good
conduct shall be granted by the manager, ... A prisoner under two orv
more cumulative sentences shall be allowed commutation as if they were all
one sentence. For each sustained charge of misconduct in violation of any
rule known to the prisoner in any year of the term each commutation allowed
for one month of such year may be forfeited, for any sustained charge of
escape or attempt to escape, mutinous conduci or other serious misconduect,
all the commutation whkich shall have accrued in favor of the prisoner up to
that day shall be forfeited unless in case of escape, the prisoner veluntarily
returns without expense to the State, such forfeiture may be set aside by the
manager. For extra meritorious conduct on the part of any prisoner, he
shall be recommended to the favorable consideration of the Governor for
increased commutation or pardon, and in case of any prisoner who shall
have escaped and been captured, part or all of his good time thereby
forfeited may be resiored by the manager, if in his judgment his subse-
quent conduct entitles him thereto.”

You will note that the terms “prisoner”, “prison discipline”
and “prison rules” are alluded to in said article as well as the
violation of prison rules and escaping or attempting to escape
all of which I think contemplates that the prisoner must be in
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the penitentiary in order to come within the purview and in-
tendment of said article. It is difficult to conceive how a man
on a furlough could be a prisoner within the common and ordi-
nary acceptation of such term. It is also difficult to conceive
of a person on a furlough being guilty of a breach of prison
discipline or escaping or attempting to escape from a peniten-
tiary. Evidently the commutation allowed a prisoner under
such article is a reward for good conduct and for obedience to-
prison rules while actually confined in the penitentiary. There-
fore, a person could not earn this commutation except by actual-
ly serving the respective periods of time required by the statute
in the penitentiary with a clear prison record. I, therefore,
answer your question No. 7 in the negative and say that con-
viets while out of the penitentiary on a furlough are not entitled
to a commutation of their sentences for time served cut of the
penitentiary.

Your questions and preliminary statements through (8), (9),
(10) and (11) are as follows:

You further advise in some instances, convicts were granted
furloughs immediately after their convictions became final and
before they were ever received at the penitentiary. At the ex-
piration of their furloughs, the convicts would voluntarily sur-
render at the penitentiary and be checked in as a convict. They
would be credited on their sentences for the time they were out
on furlough. Your question number eight is as follows:

(8). Are such convicts entitled to commutation for good
conduct on the time they served out of the penitentiary while on
furlough?

You further advise that prior to February 1, 1937, the ef-
fective date of the Constitutional Amendment creating the pres-
ent Board of Pardons and Paroles, many convicts were granted
paroles, either for short or long periods of time or general pa-
roles, under the provisions of Article 6203, Vernon’s Texas Sta-
tutes, 1936. The time thus spent out of the penitentiary was
counted as time served on sentence. These paroles were all sub-
ject to revocation by the Governcr for violation of any of their
provisions, as evidenced by his proclamations. Some of these
paroles have expired, others have not, while some have been
revoked by the Governor. In most instances where the paroles
have expired or been revoked, the convicts have returned to the
penitentiary to complete their sentences. In those instances where
the paroles have not expired, the parolees are still serving their
sentences out of the penitentiary. Your question number nine is
as follows: .

(9). Are all or any of these parolees entitled to commuta-
tion for good conduct on the time they thus serve on their sen-
tences while out of the penitentiary?

You further advise that under Article 768, Code of Criminal
Procedure, Vernon’s Texas Statutes 1936, the trial judge is
authorized to give a defendant credit on his sentence for the
time spent in jail since he was arrested in the cause for which
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he was convicted until the day of his sentence. In some instan-
ces, the time so allowed is many months. Your question num-
ber ten is as follows: .

(10). Are conviets entitled to commutation for  good -con-
duct for time so allowed them as credit on their sentences?

You further advise that it is provided in Article 774, Code of
Criminal Procedure, Vernon's Texas Statutes 1936, that when
a case is appealed to the Court of Criminal Appeals and is af-
firmed, the sentence shall begin on the date the mandate is is-
sued, if the defendant is in jail, and if out on bond, his sentence
shall date from the time he is taken into custody under the com-
mitment which the district clerk of the trial court is required by
said artiecle to issue in such cases. In some instances, convicts
stay in jail for many months, even years, after their convie-
tions become final before they are delivered to an agent of the
penitentiary to be conveyed to the penitentiary, but the time so
spent in Jall is credited on their sentences Your question num-
ber eleven is as follows: .

(11). Are such convicts entitled to commutation for good
conduct on the time thus served on their sentences while in jail?

All such last quoted questions (8) to (11), inclusive, are
predicated upon a status or condition upon which the prisoner
gets credit on his sentence for time served outside of the peni-
tentiary, and the answer*to question No. (7) above likewise an-
swers questions Nos. (8) to (11) inclusive, in the negative.

The opinion of the Attorney General’s Department referred
to by you in your letter in so far as same conflicts with this
opinion is expressly overruled.

Trusting that this satisfactorily answers your letter, we arc

Very truly yours,

H. L. WILLIFORD,
Assistant Attorney General.

This opinion has been considered in conference, approved, and
is now ordered filed. .
WiLLIAM McCRrAW,
Attorney General of Texas.

No. 3011

SHERIFFS’ AND CONSTABLES' FEES FOR EXECUTING
BENCH WARRANT.

In counties where three thousand or mcre voles were cast at the pre-
ceding Presidential election the sheriffs and constables are entitled to receive
fees for executing bench warrant for removing prisoners from penitentiary
or county jail of another county to the district court in his county to be tried
on a felony charge, as provided.in Subdivision 4 of Article 1029, C. C. P.



124 REPORT OF ATTORNEY GENERAL

OFFICES OF THE ATTORNEY GENERAL,
December 13, 1937.

Hon. George H. Sheppard, Comptroller of Public Accounts, Aus-
tin, Texas.

DEAR Sir: This will acknowledge receipt of your request for
an opinion wherein you submit the following question:

“A prisoner has been indicted and arrested on the original capias in
McLennan County, but in the meantime, before he has been brought to
trial, he has been taken into custody in Dallas County, or has been sent to
the Penitentiary, on another charge. His case then came up for trial in
McLennan County, and the District Judge issued a Bench Warrant to the
Sheriff of McL.ennan County in order Lo obtain custody of the prisoner
and return him to McLennan County for trial. In this case he had
no Capias to serve. How much is the Sheriff of McLennan (County entitled
to per mile for: (a) going to Dallas County or to the Penitentiary, (b)

o

for returning the prisoner to McLennan County?

The fees provided for officers in counties of this size are in-
cluded in Article 1029, C. C. P.
Subdivisions 1 and 4 of Article 1029 read as follows:

“l. For executing each warrant of arrest or capias, for making arrest
without warrant when so authorized by law, the sum of one dollar, and
in all cases five cents per mile for each mile actually and necessarily
traveled in going to the place of arrest; and for conveying each prisoner to
jail, he shall receive the mileage provided in subdivision 4.

“4. For removing or conveying prisoners, for each mile going and
coming, including guards and all other necessary expenses, when traveling
by railroad, ten cents. When traveling otherwise than by railroad, fourteen
cents; provided that where more than cne prisoner is s¢ conveyed or re-
moved at the same time, in addition to the foregoing, he shall be allowed eight
cents per mile for each additional prisoner.”

The principle question to be decided is as to whether or not
the sheriff is entitled to five cents per mile actually and neces-
sarily traveled in going to the place named in the Bench War-
rant after the prisoner, as mentioned in Subdivision 1, or to
fourteen cents per mile when traveling other than by railroad
as provided in Subdivision 4.

The facts show that for a number of years the Comptrolier’s
Department, with the approval of the Attorney Gemeral’'s De-
partment of former years, has construed this statute as mean-
ing that an officer in going to the Penitentiary or a county jail
with a Bench Warrant to get a prisoner, as stated in your ques-
tion above, is removing or conveying a prisoner as provided by
Subdivision 4 of Article 1029, and, therefore, entitled to the
mileage in going and coming as provided in Subdivision 4. Fee
accounts have been approved and ordered paid by the Comp-
troller’s Office in compliance with this interpretation for a
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number of years and the fee officers have received warrants for
mileage based upon this interpretation.

It is now contended that these officers have been overpaid;
that they should have received five cents per mile in going after
the prisoner as provided in Subdivision 1 of Article 1029 in-
stead of fourteen cents per mile as provided in Subdivision 4
when traveling other than by railroad.

It eppears from reading Article 1029 that it is ambiguous
in the amount of fees to be paid officers in cases of this kind.

In Tex. Jur., Vol. 39, Sec. 126, p. 235, dealing with statutory
construction, reads as follows:

“Executive or Departmental Construction—The courts will ordinarily adopt
and uphold a construction placed upon a statute by an executive officer or
department charged with its administration, if the statute is ambiguous
or uncertain, and the consruction so given it is reasonable. In other words,
the judiciary will adhere to an executive or deparimental construction of
an ambiguous statute unless it is clearly erroneous or unsound, or unless
it will result in serious hardship or injustice, although it might otherwise
have been inclined to place a different construction upon the act.

“The rule above stated is particularly applicable to an administrative con-
struction of long standing, where valuable interests or rights have been ac-
quired or contracts have been made, or where a law that has been uniformly
construed by those charged with its enforcement has been reenacted without
a change of language. It has been variously applied to constructions,
opiniong or rulings of the Governor, the Attorney General. the Comptroller,
the Secretary of State, the Treasurer, the Land Commissioner, the Compen-
sation Claim Board, and the State Department of Education. In particular,
an opinion or ruling of the Attorney General is highly persuasive and will
be carefully considered and followed in case of doubt as to the proper
construction to be given a statute.

“It is needless to say that a court is not bound by an executive or depart-
mental construction. On the contrary, the rule pertaining to the judicial
adoptioa of an administrative construction does not apply to a construction
of an unambiguous statute, even though it has been followed for many yea1s.”

Both, Texas Jurisprudence and Texas Digest on Statutory
Construction, cite numerous court decisions in Texas where
the courts have held that great weight should be given: to execu-
tive o1 departmental constructions of an ambiguous statute.
Edwards v. James, 7 Tex. 372; Galveston H&SA Ry. Co. V.
State, 17 S. W. 67; Moorman v. Terrell, 202 S. W. 727; Koy v.
Schneider, 221 S. W. 880; State v. Houston Oil Company of
Texas, 194, S. W. 422, and many others.

A bench warrant is a common law process not defined by the
Statute of Texas, and although the courts in Oxford v. Berry,
170 N. W. 83, 204 Mich. 197, and in Ex Parte Lowe, 251 S. W.
506, have defined a bench warrant as a warrant of arrest, they
further say that it is sometimes used to bring a convict confined
in the penitentiary to trial in another case, and we are of the
opinion that a bench warrant is not contemplated as being a
warrant of arrest or capias as provided in Subdivision 1 of Art-
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icles 1029, but it is merely an order by the District Judge in
cases such as those submitted in your question for the sheriff
to proceed to a certain place and get a prisoner whom he has
already had in custody and upon whom he has already served
the capias or warrant of arrest and returned the body of such
prisoner to the court issuing the order. It is not an ordinary
warrant of arrest directing the sheriff to arrest the person
named therein where ever found, but on the other hand it is
an order directed to the officer or person having custody of the
prisoner ordering such officer or other person to deliver ‘the
prisoner to the sheriff for the purpose of conveying him to the
court issuing the warrant,

In cases where the sheriff has not had the prisoner in his
custody on the same charge prior to the issuance of the bench
warrant, then it is necessary for the sheriff to proceed with a
capias as well as with a bench warrant to the penitentiary or
other place for the purpose of arresting a prisoner, and in cases
of this kind we are of the opinion that he would be entitled to
only five cents per mile while going to the place of arrest, but
in cases such as the question submitted by you where the sheriff
has already taken the prisoner into custody and has served the
capias upon him, and then the prisoner has been taken to seme
other jurisdiction and it became necessary for the sheriff to
proceed under a bench warrant to get the prisoner and bring
him to the court issuing the bench warrant, then in that event
he is not going to the place of arrest, but is merely going to con-
vey a prisoner to the court, and we are of the opinion that the
sheriff is entitled to mileage as provided in Subdivision 4 of
Article 1029.

The Supreme Court of Texas in the case of Binford v. Rob-
inson, 244 S. W. 807, has held that the sheriff is entitled to ten
cents per mile for himself and ten cents per mile for the first
prisoner, making a total of twenty cents per mile when travel-
ing by train with the prisoner. Therefore, it would necessarily
follow that the sheriff when traveling otherwise than by rail-
road would be entitled to fourteen cents for himself and four-
teen cents for the prisoner for the mileage traveled with such
prisoner.

The fact that this construction has been placed upon this sta-
tute for a number of years by the Comptroller’s Department
and the fee officers have acted under such construction over a
long period of time, and the Legislature although charged with
the knowledge of such construction, have not amended or in
anywise changed the wording of such statute, leads us to the
conclusion that it was the legislative intent that this construc-
tion be placed upon this Act.

We are, therefore, of the opinion that an officer while acting
as set forth in the questlon propounded above should draw fees
or mileage as provided in Subdivision 4 of Article 1029. For
example, a sheriff in executing a bank warrant for removing
prisoners confined in the State penitentiary to another county
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to be tried on a felony charge should receive, when travelling
otherwise than by railroad, fourteen cents per mile while going
after such prisoner and fourteen cents for himself and fourteen
cents for the prisoner, making a total of twenty-eight cents per
mile while returning the prisoner to the jurisdiction of the court
issuing the warrant.

Trusting this satisfactorily answers your question, we are

Very truly yours,

J. H. BROADHURST,
Assistant Attorney General
H. L. WILLIFORD,

Agsistant Attorney General,
JAMES N. NEF¥F,

Assistant Attorney General.

This opinion has been considered in conference, approved, and

ordered filed.
WILLIAM MCCRrAW,

Attorney General of Texas,

No. 3012

DEPARTMENT OF EDUCATION—TEACHERS CERTIFICATES
SCHOOLS AND SCHOOL DISTRICTS—PUBLIC MONEYS DEFINED
ARTICLES 2879—2887—2888—-2891a

1. Fees collected on issuance of teachers’ certificates by State Board of
Examiners payable into general revenue fund of the State Treasury.

2. TFees collected on accreditation of institutions as junior colleges payable
into general revenue fund of the State Treasury.

3. Tees collected on revival and continuance in force of teachers’ certifi-
cates payable into general revenue fund of the State Treasury.

OFFICES OF THE ATTORNEY GENERAL,
AUSTIN, TEXAs, February 3, 1938.

Hon. Tom C. King, State Auditor and Efficiency Expert, Austin,
Tezxas.

DEAR SIR: Your letter of January 31, 1938, addressed to the
Honorable William McCraw, Attorney General of Texas, has
been received and referred to the writer for attention.

In such letter you make reference to Title 49, Chapter 17, R.
C. S. of Texas, 1925, providing among other things for .the is-
suance of teachers’ certificates by the State Department of Edu-
cation and the collection of fees therefor. In connection with
such chapter you request the opinion of this department on the
following questions quoted from said letter:

“(1) Should the funds collected on the above named statute and remitted
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to the State Department of Education be deposited with the State Treas-
urer of Texas and disbursed therefrom by warrants issued by the Comptroller
of Public Accounts?

“(2) If the answer to the above question is in the affirmative, should
the fees collected and remitted under the provision of the above named
statute be deposited with the State Treasurer to the account of the General
Revenue Fund, or to some properly titled special fund?”

Specifically, the Articles contained in Chapter 17, Title 49,
having to do with the collection of fees are in substance as fol-
lows:

Article 2879:—“Any person desiring to be examined for a teachers
certificate shall make application to the County Superintendent ... After
investigation, the County Superintendent shall give the applicant a written
recommendation to the County Board of Examiners, requiring them to
examine the applicant for a certificate—; but no person shall receive such
recommendation without first depositing with the County Superintendent
the sum of $4.00 aNan examination fee and the recommendation . .. given by
the County Superintendent shall show the receipt of said fee. The County
Board of Examiners shall not permit any perscn to enter in the examination
who does not first present the written recommendation of the County
Superintendent. The County Superintendent shall forward promptly to
the State Superintendent all papers of applicants applying for State
Certificate, these to be submitted to the State Board of Examiners . . . with
a fee of $2.00 from the fee paid to him by each of the applicants . ..”

Article 2881:—*“The State Board of Examiners shall at their next meeting
after receipt of said papers and reports, together with Lhe fees, examine the
papers and shall make a report to the State Superintendent . . .”

Article 2888:—“The State Board of Examiners in the Department of
Education shall on application of institutions in Texas, to be recognized
as junior colleges, etc. .. . make investigation ... and shall make recommenda-
tions . .. Any school applying for approval under this act shall pay a fee
nf $25.00. Each applicant for teachers certificate based on college credentials
from Junior Colleges, etc., shall pay a fee of $1.00 to cover the expenses of
inspection and standardization of approved colleges and of recurding and
issuing the certificate.”

Article 2891a:—*“Any person holding a teachers certificate . . . shall have
the right to have such certificate revived and conlinued in force for
a period of one year by taking three courses or sulriects and passing in
same . .. Upon successfully passing such three courses or subjects . . . such
teachers certificate . . . upon payment of $1.00 by the holder, shall be renewed
and continued for one year ...’

It is understood that the various fees and the amounts enu-
merated in the Statutes above set out, save one-half of the $4.00
fee collected, by virtue of Article 2879 which will hereinafter
be referred to, are transmitted, when received, to the State De-
partment of Education where their final disposition is admin-
istered.

The first question asked being whether such fees should be
deposited with the State Treasurer and disbursed therefrom
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on warrants issued by the Comptroller, the answer thereto in-
volves a consideration generally of the duties imposed upon each
such official by law.

Article 4372, R. C. S. Texas, 1925, provides that the Treasurer
“shall keep true accounts of the receipts and expenditures of
the public moneys of the Treasury ... He shall also open an
%ccount in the Treasury for all appropriations of money made

y law.”

Article 4344, R. C. S. Texas, 1925, provides by Section 9
thereof, that the State Comptroller shall ‘“keep and settle all
accounts in which the State is interested, inciuding all moneys
received-by the State as interest and other payments on land
and office fees of his and other departments of the State Gov-
ernment, and all other moneys received by the State from what-
ever zource and for whatever purpose.” )

Other related Articles pertaining to the duties of such offi-
cers are Section 10, Article 4344, providing that the Comptroller
shall direct and superintend the collection of all moneys due
the State; keep and settle accounts of persons owing such mon-
ey. Section 16 of the same Article provides that the Comptroller
shall draw warrants on the Treasury for the payment of all
moneys directed by law to be paid out of the Treasury; Section
3, Article 4344 provides that the Comptroller shall superintend
the fiscal concerns of the State as the sole accounting officer
thereof; Section 8 of the same Article requires all persons to
settle their accounis who have received and not accounted for
any moneys belonging to the State; Article 4371 provides that
the Treasurer shall countersign and pay all warrants drawn
by the Comptroller on the Treasury, which are authorized by
law; further providing that no money shall be paid out of the
Treasury except upon a warrant drawn by the Comptroller.

With a view toward further enforcing upon the officers of
the various depargments of the government, the obligation to
pay into the State Treasury funds properly receivable therein,
the Legislature has enacted various other provisions in the Penal
Code cf the State. They have to do with the misapplication of
funds and further strengthen the conclusion to be drawn from
the above several statutes that public funds are to be paid into
the State Treasury.

Article 86 (P. C.):—*“If any officer of the government who is by law a
receiver or depositary of public money, or any clerk or other person
employed about the office of such officer, shall fraudulently take, misapply
or convert to his own use, any part oft such public money, or secrete the
same with intent to take, misapply or convert it to his own use, or shall
pay or deliver the same to any person knowing that he is not entitled
to receive it, he shall be confined in the penitentiary not less than two nor
more than ten years.”

Article 87 (P. C.):—“Within the terms ‘misapplication of public money’
are included the following acts:

*(1) The use of any public money in the hands of any officer of the
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government for any purpose whatsoever, save that of transmitting or
transporting the same to the seat of government and its payment into
the treasury;

“(3) The deposit by an officer of the government of public money at any
other place than the treasury of the State when the Treasury -is accessible
and open for business, or permitting the saine to remain on deposit at such
forbidden place after the treasury is open,”

Article 92 (P. C.):—*“The term ‘officer of the Government,’ as used in
the chapter, includes the State Treasurer and all other heads of departments
who by law may receive or keep in their care public money of the State,
tax collectors, and all other officers who by law are authorized to collect,
receive or keep money due to the government.”

With the prescription of the above statutes in mind, it be-
comes obvious that the contemplation of the Legislature, clear-
ly implied thereby, is that unless otherwise expressly provided,
State funds or public moneys must go into the State Treasury.
Affirmation by statute may properly be construed as the nega-
tion of everything not affirmed thereby. Bryan vs. Sundberg,
5 Texas 418. (See letter opinion under date of July 28, 1931,
addressed to the Honorable Moore Lynn, State Auditor and Ef-
ficiency Expert, signed Ralph W. Yarborough, Assistant At-
torney General). Thus the question presented revolves upon
the determination as to whether the funds under consideration
are State funds . . . or public money . . . the terms being used in-
terchangeably herein as elsewhere,

State funds, or “public moneys” have been variously defined
as follows:

By Statute of the State of Michigan. Comp. Laws, Michigan, 1897, Sec-
tion 1197: “All moneys which shall come into the hands of any officer of

the State . . . pursuant to any provision of law authorizing such officer to
receive the same, shall be denominated ‘public morey’ within the meaning
of the act...” 1, W. and P. Vol. 6, Page 5798.

By opinion of the Appellate Court of Texas (Tarrant County
against Butler, 80 S. W. 856) :

“By ‘public money’ as used in Constitution, Article 3, Section 51 . . . the
framers of the Constitution most probably meant money received by officers
of the State and belonging to the State, derived in the ordinary processes of
taxes and in other ways permissible under the Constitution.

By 50 Corpus Juris, Page 854: “The term ‘public funds’ means funds be-
longing to the State ..., more specifically taxes, customs, moneys, etc., raised
by the operation of some general law and appropriated by the Government
to the discharge of its obligations, or for some public or governmental
purpose.” . '

School and lot funds coming to Township Treasurer held ‘pub-
lic moneys’ coming to him ‘by virtue of office’ within embezzle-
ment statute. (State against Colson, 30 S. W. 2nd 59; 3 W.-and
P. 260, 4 series). ’

‘Public funds’ have received further definition as: - “all mon-
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ey which by law the sheriff in his capacity as such, and as treas-
urer of the county and district, is authorized to receive, collect
and disburse for public purposes.” (Bunch vs. Short, 90 S. W.
810). “School district funds and other funds of like character
coming into the hands of the Treasurer in his official capacity
. .., it being the official character in which moneys are re-
ceived . . ..” (State vs. McGraw, 240 Pacific 212).

The Attorney General’s Department, in prior opinions has
seen fit to characterize as ‘public moneys’: (a) student fees
belonging to schools, (b) charges for use of rooms and dormi-
tories of schools, (¢) receipts from school cafeterias. The anal-
ogy is apparent and the general rule and the application thereof
becomes obvious. ' Paraphrasing the above quotation from Cor-
pus Juris, this general rule may be stated as follows:

“Money, the income of fees, the impocsition and collection of which
is authorized by a general law, received by a properly constituted officer
of the State, within the statutory definition thereof, acting within his
official capacity, and within an enterprise the proper function of the sover-
eignty, are public moneys or State furds.”

Generally considered, the funds under discussion herein fixed
and permitted by law, regulated by law, and are subject to ab-
rogation by the Legislature authorizing their coilection. They
are transmitted, when received, to an officer of the State of
Texas, duly elected, qualified and acting within the scope of
the' duties exercised by him, pursuant to the purpose of his
office. They are collected upon the performance of a statutory
duty by various boards and officers, in response to due applica-
tion for such performance by persons entitled to make same.
The department to which the fees are remitted is a coordinate
branch of the Government of the State and maintains no status
as an independent agency, other than within certain discretion-
ary powers conferred upon it or its officers by statute, It is
submitted that the funds .under examination fall within the
operation of any such rule, and all receipts properly should
be placed in the State Treasury

As to the $2.00 of the $4.00 fee, the collection of which is
authorized by Article 2879, and retained, supposedly by the
County Board of Examiners or the County Superintendent, the
disposition of this fee is not regulated by statute. Presumably,
it is paid into the county administrative fund. Possibly it de-
frays the expenses of the County Board or is received as a fee
by the County Superintendent. In any case, there is no obvious
distinction between this fund being retained and that remitted
the State Board of Education, and there appears no reason why
the general rule should not apply thereto. This question, how-
ever, is not before the Department for consideration.

Having made reference to the operation of general State laws
concerning the question submitted, reference is now made to
the: General Appropriations Bill of the 45th Legislature. The
principle that an appropriation bill eannot control or amend a
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general law is well substantiated, but such Legislative action
can well be helpful in ascertaining the actual intent of the Leg-
islature. In this bill, provision is made for the Board of Exam-
iners Division of the State Department of Eduecation, appro-
priating the amounts from the General Revenue Fund in the
following language:

“It is hereby provided that amounts for the salaries of all persons en-
gaged in the examination and certification of applicants for teachers’ certifi-
cates and for other expenses incident therelo shall never exceed the
amounts of the prior year’s balances of fees collected from applicants for
certificates plus current fees collected, and that not exceeding the following
amounts per year for salaries shall be paid to the following members and
employees of said Board: $3,000.00 to the Chairman-Member; $2,750.00
to the College Examiner-Member; $1,800.00 to the Secretary-Member; $1,600.00
to the Certificate Clerk; all other help at the rate not exceeding $112.50 per
month; also $3,000.00 each year for maintenance, equipment, travel and
contingent expenses; and said balances and fees are hereby appropriated
for the purpose of paying said salaries and expenses for each of the two
fiscal years ending August 31, 1938, and August 31, 1939.”

The fact that the Legislature has exercised, to the extent of
making an appropriation therefrom, some control over the funds
in question, it appears that this constitutes a Legislative recog-
nition of the fact that such are State funds, and definitely indi-
cates the intent of the Legislature with respect thereto as such.

Statutes are to be construed conformably to the intent of the
Legislature. (Kottwitz against Alexanders’ Ex’rs., 34 Texas
689).

It may likewise be said in passing, that the fact that the in-
come from said fees are appropriated in the entirety does not
constitute them a special fund. (See Attorney General Opinion
above cited).

Such appropriation bill likewise is helpful in determining the
Legislative intent with regard to the answer to the second ques-
tion. Undoubtedly the intent is that the funds under considera-
tion are to be a part of the General Revenue Fund, constituting
no special fund. Supporting this contention is Chapter 27,
Acts Second Called Session, 38th Legislature, 1923, Page 61,
General Laws of Texas, Second Called Session of said Legisla-
ture, reading as follows:

“Section 1. All special funds in the Siate Treasury, and all moneys now
in such special funds or which, under present laws, or laws hereafter enacted,
are to be placed in such special funds, are hereby transferred and made
applicable to the general revenue fund and shall be applicable to general war-
rants against that fund. Hereafter, no special” warrants shall be drawn by
reason of any such funds, but all warrants on the State Treasury shall be
general warrants, and shall be on an equal basis with each other, except
that in the event of a question and necessity arising as to the priority of pay-
ment of any such warrants, they shall be paid in the order of their serial
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number, such warrants to be numbered at ‘all times in the order of receiv-
ing the accounts in the Comptroller’s office.

“Section 2. The purpose of this Act is to place all moneys now in or to
come Lo the State Treasury in the general revenue fund, and to do away
with special funds set aside for particular purposes, and to provide that
hereafter all warrants for moneys which would, under present laws, be
issued against such special funds, shall be drawn and paid out of the general
revenue fund along with other warranits drawn on such general revenue fund,
and that no preference shall exist in favor of such warrants, by reason of
revenues and moneys being collected for particular purposes to constitute sep-
arate and special funds in the State Treasury.”

This enactment finds its place in the Revised Statutes as Art-
icle 4386, R. C. S. Texas, 1925, which maintains the provision of
such bill. )

In conclusion it may be said finally, that the funds under
consideration, not otherwise having been provided for by law,
will be paid into the General Revenue Fund of the State Treas-
ury and constitute no special fund.

Trusting the above satisfactorily answers your query, I am

Very truly yours,

WiLLIAM J. KEMP,
Assistant Attorney General.

Considered in conference and approved, this the 21 day of
February, 1938.
WILLIAM McCrAW,
Attorney General of Texas.

No. 3013

STATE BOARD OF REGISTRATION FOR
PROFESSIONAL ENGINEERS.

Opinion construing Section 12-¢c, Senate Bill 74, Acts Regular Session,
45th Legislature, and holding that the last clause of such section which states
“and was not practicing professional engineering at the time this Act becomes
effective” is so illogical and repugnant to the Act in its entirety as to be
void and inoperative.

OFFICES OF THE ATTORNEY GENERAL,
February 12, 1938.

Hon. F. E. Rightor, Secretary, Texas State Board of Registration
for Professional Engineers, Austin, Texas.

DEAR SIR: This will answer your letter of February 11, 1938,
addressed to Attorney General McCraw, wherein you ask for
an opinion on Section 12-¢, Senate Bill 74, Acts Regular Session,
45th Legislature, which reads as follows:
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. “(c) - At any time within five (5) years after this Act becomes effective
the Board may accept as evidence that the applicant is qualified for registra-
tion as a professional engineer a specific record of twelve (12) years or
more of active practice in engineering work of a character satisfactory to
the Board and indicating that the applicant is qualified to design, to operate.
or to supervise construction of engineering work and has had responsible
charge of important engineering work for at least five (5) years and
provided applicant is not less than thirly-five (35) years of age, and was
not practicing professional engineering at the time this Act becomes effec-
tive.”

You state that the wording of the last clause “and was not
practicing professional engineering at the time this Act becomes
effective” is making it very difficult for this Board to carry
on the administrative work of passing on applications, and that
the real purpose of Section 12-¢ is nullified if such above men-
tioned clause is to be given its literal meaning and effect.

You further state that the model law used by the Legislature
in writing this bill contained no such clause and that the clause
complained of is causing a great deal of trouble in carrying out
the intent of Section 21, reciprocity, also it prevents your reg-
istering engineers from other states who qualified in those
states under Section 12-¢ as written in their laws and which is
in conformity with the model law for professional engineers.

I have carefully read Senate Bill 74, Acts of the Regular
Session, 45th Legislature of Texas. and particularly Section
12-¢ inquired about in your letter. It is apparent from the con-
text of the Act in its entirety and from the particular provision
incorporated in Section 12-c¢ thereof that if we should give the
clause “and was not practicing professional engineering at the
time this Act becomes effective” its literal meaning, all that
class of persons who would be otherwise qualified to register
as professional engineers under such Section 12-¢c would be
precluded if they were practicing their prcfession on the date
the Act became effective and another class of persons with the
same qualifications prescribed for registrants under such sec-
tion would be eligible if they were not practicing professional
engineering at the time the Act became effective. To give said
clause last above referred to its literal meaning and import
would be manifestly unjust to the first class of persons referred
to above and would be so illogical and unreasonable that I do
not think any person could contend that the Legislature intend-
ed to exclude a class of persons from its operation simply be-
cause they were practicing their profession.

It is a rule of general application in our State that a court will
never adopt a construction that will make a statute absurd or
ridiculous or one that would lead to an absurd conclusion or
consequence. Neither will the court adopt a construction that
will render a statute fruitless, futile, purposeless or useless when
the language can otherwise be construed.

It would be most unreasonable and -illogical to conclude that
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the Legislature intended to make such a discrimination between
persons of the same class and otherwise equally fitted and quali-
fied to practice professional engineering to make their eligibility
dependent solely on whether or not such persons were practicing
or not practicing professional engineering on the date the law
became effective.

You are, therefore, advised that it is the opinion of this De-
partment that the clause above inquired about “and was not
practicing professional engineering at the time this Act be-
comes effective” should be deleted, disregarded and completely
ignored in the application and operation of Section 12-¢ above
inquired about as being so in conflict with the manifest legisla-
tive intent of the entire Act that it is void.

Respectfully submitted,

H. L. WILLIFORD,
Assistant Attorney General.

'This opinion has been considered in conference, approved, and
is now ordered filed.
WIiILLIAM MCCRAW,
Attorney General of Texas.

No. 3014

BOARD OF PARDONS AND PAROLES—CREDITS ON
SENTENCES OF CONVICTS FOR OVERTIME HOURS
EARNED UNDER ARTICLE 6166x.

Opinion construing Article 6166x, R. C. S. and holding:

1. Prison Board and Prison Manager authorized to grant credit on sen-
tences of convicts for overtime earned for attending prison school as in-
structor or as pupil.

2. Prison Board and Prison Manager not authorized to arbitrarily
or capriciously designate any kind of activity as necessary.and essential
work to the organization of convict forces within the terms of said article.

3. The prison Board alone under such article has power to grant credit
on the sentences of convicts for overtime hours.

4. Two methods by which overtime hours may be arrived at (1) Actual
‘number of hours served more than ten hours per day. (2) Ascert,amment, by
Prison Board of flat overtime hours for scme particular work.

5. Holding that credits on convict’s sentence for overtime hours earned
must be ascertained by dividing the total amount of hours by 24 as a day
means 24 hours long. Ex ‘Parte Neisler, 69 S. W. (2d) 432.

- 6. Holding that a .convict is entitled- to credit on his sentence for
100 overtime hours 4 days and 4 hours.

7. Holding that- where the term days and hours are used without any
other qualifying expression they mean days 24 hours long and so many days
as will make a calendar moénth according to our’éalendar.



136 REPORT OF ATTORNEY GENERAL

8. Holding that the Prison Board and the Manager of the Texas Prison
System do not have power to allow overtime credits on the sentences of
convicts for any kind of service except essential and necessary work for
the proper organization of convict forces, and that any attempt on the part
of the Prison Board to allow overtime credit for service not coming within
such classification is an invasion of the pardoning power of the Governor
and the Board of Pardons and Paroles of Texas.

OFFICES OF THE ATTORNEY GENERAL,
February 21, 1938.

Hon. Bruce W. Bryant, Chairman, Board of Pardons & Paroles,
Austin, Texas.

DEAR SIR: Your letter of November 12, 1937, addressed to
Attorney General McCraw, received and referred to the writer
for attention.

You state in order that we may properly evaluate the amount
of overtime credited to convicts by the officials of the Texas
Prison System, which we take into consideration in passing
upon the application of conviets for clemency, the following
questions are respectively submitted for your consideration and
advica,

You further state that assuming there is no constitutional
authority for the officials of the Texas Prison System to credit
a convict on his sentence for extra hours of work which he has
performed, but that such authority must be derived from the
legislature, we inquire:

(1). (a) Does Article 6166x, Vernon’s Texas Statutes 1936, or any
other statute, authorized the General Manager of the Texas Prison System
or the Texas Prison Board to allow a convict credit on his sentence as
“overtime” earned for attending the prison school; (b) for giving his blood to
another convict, or other person, for transfusion; (c¢) for giving boxing
exhibitions before convict, or other audiences; (d) for directing and teach-
ing convicts composing the prison band, or for playing in the prison band;
(e) for teaching convicts in the prison school; (£) for participating in rodeo
performances given for the entertainment of the convicts or the public?

(2). If you have answered any of the foregoing questions in the affirma-
tive, then please advise, (a) how is the amount of such “overtime” determined,
(b) who has the authority to grant the same, the General Manager or the
Texas Prison Board?

(3). When a convict has worked in one month fifty-two hours more
than he is required to work under the statute, how much time, computed
in days and hours, is he entitled to have credited on his sentence as
commutation for overtime earned?

To restate the question: A, a convict, not only works in the field every
week day (26) in a given month his full ten hours but he works two
extra hours each day. At the end of the month he has to his credit, without
having violated any prison rule, fifty-two hours of actual overtime. He Iis,
of course, credited with one full month of actual service. How much over-
time credit, in addition to his month. is he entitled to receive on his
sentence for the fifty-two hours he worked overtime?
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A part of Article 6166x reads as follows:

“The Prison Board shall have the power to designate certain fixed
overtime hours which it considers sufficient for the efficient performance of
any particular work. . . .”

You state that under the authority of the above quoted pro-
vision, the Texas Prison Board passed a resolution effective
May 1, 1936, and which is still in effect, in so far as we are
advised. While we do not have a copy of said resolution before
us, we do have a copy of a communication signed by the General
Manager, addressed “To the Warden and all Farm Managers”,
dated May 1, 1936, in which he refers to said resolution, which
communication in part reads as follows:

May 1, 1936
“To the Warden and all Farm Managers

“At the last Prison Board meeting resolution was passed adopting new
flat-rate overtime schedule, effective as of May 1, 1936, for the various jobs in
the System; that is such jobs as it was considered were entitled to being
placed on flat rate basis. The hours given were those that it was felt
a man was entitled to when filling the various positions listed and no
prisoner shall receive in excess of 300 hours for any one month. Also, no
new prisoner received in the System shall receive any overtime on flat-rate
basis until sixty days shall have elapsed from the date of his entrance, and
they shall be credited only with school time earned, or actual work in the
field at the usual rate for time put in over and above ten hours per day.
This shall also apply to prisoners serving other than their first term; that
is exes, except that they must be in the System six months before receiving
overtime except in school and field time. No prisoner shall be turuned
in overtime on a flat-rate basis that is not provided for in the following
schedules:

0. J. S. ELLINGSON,
General Manager.

FLAT RATE OVERTIME SCHEDULE ALLOWED AND
EFFECTIVE MAY 1, 1936.

Huntsville Unit Hours
All Bookkeepers _________ . _ e 300
Bull Ring Barbers o __300
All Car and Truck Drivers — — 300
Truck Drivers Helpers ____ — . 250

You state then follows a list of 176 other positions or classes
of work performed by convicts for which the “flat-rate over-
time” is fixed at from 100 to 300 hours per month.

You further state that on August 6, 1937, you addressed a
letter to O. J. S. Ellingson, General Manager, Texas Prison Sys-
tem, in which you asked him to give you his construction of the
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above mentioned resolution. On August 8, 1937, he replied to
same as follows:

Huntsville, Texas, August 10, 1937.

Hon. Bruce W. Bryant, Chairman, Board of Pardons and Paroles, Austin,
Texas.

My Dear Jupce: Thank you for your favor of the 6th.

In construing the flat rate overtime schedule where it is based on a specif-
ic number of hours per month, they are credited by days on their sentence
figuring each 10 hours of the total hours specified as a day. In other
words if the flat rate carries 100 hours, they will be credited 10 days on
their sentence.

I believe this answers your gquestion, if not, please advise.

Hoping you will call on us whenever we can be of service to you and with
kindest personal regards, I am,

Sincerely yours,

0. J. S. ELLINGSON,
General Manager.

You state bearing in mind the above quoted portion of Article
6166x, which is the only one relating to the subject we have
been able to find, the opinion 'of the Court of Criminal Appeals
in the case of Ex Parte Neisler, 69 S. W. (2d) 432, and your
Departmental Opinion No. 2528, we further inquire:

(4). Has the General Manager correctly interpreted the resolution above
mentioned when he construes the same as allowing a convict 10 days credit
for overtime on his sentence when he has worked one month at a job which
carried a “flat-rate overtime” of only 100 hours per month? If not, what
credit cn his sentence, computed in terms of days and hours, is such con-
vict entitled to receive for such 100 hours?

(5). When a convict performs “any particular work” for an entire
month for which the Texas Prison Board has designated and fixed the
overtime for that “particular work” at 300 hours per month, how much
credit is such convict entitled to receive at the end of the month in terms of
days and hours, for said 300 hours?

(6). Is it not an encroachment upon the prerogative of the Governor
(Sec. 11, Art. IV of the Constitution of Texas, as amended in 1936) for the
General Manager of the Texas Prison System or Texas Prison Board to allow
a convict credit on his sentence for overtime, or for any other reason, not
authorized by statute?

In reviewing the legislative history of the subject under in-
vestigation, we do not deem it necessary to go back further than

the Revised Statutes of 1895.
Article 8716, Chap. 8, Title 79, Revised Statutes of 1895, reads:

“Convicts sentenced to hard labor shall be kept at work, under such
rules and regulations as may be adopted; but no labor shall be required of any
convict on Sunday, except such as is absolutely necessary, and no greater
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amount of labor shall be required of any convict than a due regard for
his physical health and strength may render prcper; nor shall any convict
be placed at such labor as the penitentiary physician may pronounce him
physically unable to perform.”

The above quoted Article while very meager is all that can
be found in said Statutes pertaining to the subject. It will be
noted that it does not prescribe the number of hours that con-
viets shall be required to work each day, but does provide that
convicts shall be kept at work, under such rules and regulations
as may be adopted by prison officials. The Article inhibits
the working of conviets on Sunday, “except such work as is ab-
solutely necessary”.

There was no further legislation on the subject until 1910.
(Chap. 10, 4th Called Session, Thirty-first Legislature) Secs.
40 and 45 of said Chapter read respectively as follows:

“Sec. 40. No prisoner shall be worked on Sunday except in cases of
extreme necessity, and all prisoners so required to work on Sunday shall
be paid out of the funds of the prison system the sum of one dollar per day
for each Sunday so worked.”

“Sec. 45. Prisoners shall be kept at work under such rules and regula-
tions as may be adopted by the Prison Commission; provided, that no priscner
shall be required to work more than ten hours per day, except in case of an
extreme and unavoidable emergency, which time shall incluGe the time
spent in going to and returning from their work, but not to include the
intermission for dinner, which shall not be less than one hour. And in
case of such extreme and unavoidable emergency, said prisoner shall receive
out of the funds of the prison system the sum of ten cents per hour for
such work so performed more than ten hours per day. In going to and
returning from work prisoners shall not be required to travel faster than
a walk. No greater amount of labor shall be required of any prisoner than
his physical health and strength will reasonably permit, nor shall any prisoner
be placed at such labor as the prison physician may pronounce him unable
to perform. No prisoner upon his admission tc the prison shall be assigned
to any labor until first having been examined by the prison physician. Any
officer or employe violating any provision of this Section shall be dis-
missed from the service.”

It will be noted that said Chapter specifically repeals the first
eight Chapters of Title 79, R. 8., 1895, and embraced all the
law relating to the prison system.

By Section 45 of this Act, the number of hours a convict may
be required to work per day is fixed at ten. This was the first
time that the Legislature had limited the hours convicts could be
required to work each day, except in cases of “extreme and un-
avoidable emergency’. It provided in effect that convicts who
worked more than ten hours in one day in “such extreme and
unavsidable emergency’”’ should be paid “ten cents per hour for
such work so performed”. .

This Act of 1910 was brought forward Wlthout change in the
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Revised Statutes of 1911, Chaps. 1, 2, Title 104, Arts. 6172 to
6231, both inclusive. Secs. 40 and 45 of said Act became Arts.
6215 and 6220 of said revision.

There was no further legislation on the subject until 191%
(Chayp. 32, 1st Called Session 35th Leg.). By this Act, Articles
6214, 6215, 6220 and other Articles were amended.

Prior to this Amendment, Art. 6214 had no application to
the subject under investigation. Arts. 6214, 6215 and 6220, as
so amended read respectively as follows:

“Art. 6214. Every prisoner who shall do. extra work or work over time
shall be entitled to a credit for same and dimunition of time, as hereinafter
provided, as commutation time to be allowed to him in addition to the
commutation time for good conduct now provided by iaw in Article 6217 of the
Revised Civil Statutes of 1911; provided, such commutation time may be
forfeited in whole or in part by the prison commission for mis-conduct or
violation of the rules of the prison system.

“Art. 6215. No prisoner shall be worked on Sundays except in cases of
emergency or extreme necessity; provided, the prison commission shall be
authorized to work prisoners on Sunday at labor that is necessary to be
performed, such as cooks, waiters, lot men, and men attending to stock, and
men engaged in the necessary op€ration of machinery; provided, for each
Sunday or each hour on Sunday a prisoner is so worked, he shall have
deducted from his time two days for one day or two hours for one hour so
worked by him as commutation time in addition to the commutation time
now provided by law for good behavier.

“Art. 6220. Prisoners shall be kept at work under such rules and regula-
tions as may be prescribed by the prison commission. No greater amount
of labor shall be required of any priscner than his physical health and
strengih will reasonably permit, nor shall any prisoner be placed at such
labor as the prison physician may pronounce him unable to perform. No
prisoner upon his admission to prison shall be assigned to any labor until
having first been examined by the prison physician. Provided, that no
prisoner shall be required to work more than nine hcurs per day, except
that the commission shall be authorized to work the prisoners on the farms
of the prison system in accordance with the following plan.

“Durirg the months of December, January and February, nine hours; dur-
ing the months of March, April, July, August and November, ten hours;
during the months of May, June, September and October, eleven hours..

“The commission is further authorized to work prisoners on the farms such
time in addition -to that stipulated above, as may be agreed on by convicts
who are desirous of shortening their terms as hereinafter provided.

“Provided, that for each hour a prisoner may work in excess of nine hours
a day, an equal amount of time shall be deducted for the term of his sen-
tence in addition to the commutation for good behavior now allowed by
law; for each nine hours of over time he shall be entitled to one day off
his sentence.

“The hours of labor shall be computed from the time of arriving at
the place of work, where the distance is not greater than one mile and a
half from the prison building, till the time of stopping work exclusive
of the intermission allowed for dinnmer which shall not be less than one
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hour. Provided, life term prisoners who are worked over or extra time, who,
by reason of the nature of the sentence, cannot earn commutation, shall
have 2ntered and shown on his record as a credit, the amount of over time

- worked, which shall be counted as time served on their sentences in addition
to the actual time served, on the same rate as prisoners having a term of years,
which shall be reckoned in the consideration of their cases when applying for
pardon or parole. Any officer or employee violating any provision of
this Article shall be dismissed from the service.”

By the amendments to the above quoted three Articles, the
Legislature, for the first time, provided for crediting the sen-
tence of a convict with the overtime earned by him and estab-
lished a rule whereby the amount of such credit was to be de-
termined.

Article 6215, as amended, carried the old inhibition against
working convicts on Sunday, except in cases of emergency or
extreme necessity, but carried a proviso to the effect that the
prison commission was authorized to work prisoners on Sunday
at labor that is necessary to be performed, “such as cooks, wait-
ers, lot men, and men attending to stock, and men engaged in
the necessary operation of machinery”. Said Article did not
authorize the prison commission to work convicts on Sunday
“excent in cases of emergency or extreme necessity” and those
doing the kind of work enumerated, or of a like kind and char-
acter which would be necessarily implied from the language used.

The yardstick prescribed by the Legislature for measuring
the amount of time for work done on Sunday to be credited on
the sentence of a convict for extra hours of labor was fixed at
“two days for one day or two hours for one hour”.

By Article 6220, it was provided that “no prisoner shall be
required to work more than nine nours per day”’, except on the
farms where they were required to work during the first three
months of the year only nine hours per day; through March,
April, July, August and November, ten hours; and during the
remainder months of the year, eleven hours.

But over time was allowed to the prisoners located on the
farms and notwithstanding during certain months they might
be required to work more than nine hours per day they were
considered as having done a full day’s work when they put in
nine hours, and for each hour thereafter they were entitled to
be credited on their sentence with two hours for each additional
hour they worked over nine hours in one day.

It appears that when Articles 6214, 6215 and 6220 are con-
strued together, as they must be, that whenever a prisoner was
required to work more than nine hours per day, whether on
Sunday or any other day of the week, and regardless of where
he worked, in the walls or on the farm, he was entitled to be
credited for each hour of work in excess of nine hours in one
day with two hours on his sentence and when he had a total
credit of nine hours of overtime, he was entitled to be credited
with one full day on his sentence.



142 REPORT OF ATTORNEY GENERAL

The Act of 1910, as amended by the Act of 1917, was brought
forward without any material changes in the Revised Statutes
of 1925 as Title 108, Chapters 2, 3, Article 6166 to 6201, inclusive.

The codifiers consolidated Articles 6214-15-20 and brought
the same forward as Article 6193. This Article contains all
the provisions of the former Articles, including that provision
of Article 6220 which permitted convicts on the farms to work
longer hours than they were required to do, provided the prison
commission consented.

There was no further legislation upon the subject until 1927
(Chapter 212, Regular Session, 40th Legislature). Chapter 212
specifically repealed all of Title 108 of the Revised Civil Sta-
tutes of 1925, except Article 6203 thereof, which Article is ir-
relevant to the subject under discussion. An entire new law
relating to the State Prison System was enacted.

Section 25 of said Act superseded Art. 6193. Said Section
reads as follows:

“Sec. 25. Prigoners shall be kept at work under such rules and regulations
as may be adopted by the manager with the Board’s approval; provided, that
no prisoner shall be required to work more than ten hours per day, except
in case of extreme and unavoidable emergency. which time shall include
the time spent in going to and returning from their work, but not to include
the intermission for dinner, which shall not be less than one hour. And
in cases of such extreme and unavoidable emergency said prisoner shall
receive a deduction of time equal to double the hourg so worked from
the term or terms of sentence. In going to and returning from work,
prisoners shall not be required to travel faster than a walk. No greater
amount of labor shall be required of any prisoner than his physical health
and strength will reasonably permit, nor shall any prisoner be placed at
such labor as the prison physician may pronounce him unable to perform.
No prisoner, upon his admission to the prison, shall be assigned to any labor
until first having been examined by the prison physician. Any officer or em-
ployee violating any provision of this Section shali bet dismissed from the ]
service.”

A casual examination of said Section will disclose that it is
materially different from Article 6193. For instance, it pro-
vides that no prisoner shall be required to work more than ten
hours per day except in case of “extreme and unavoidable emer-
gency”’, while Article 6193 provided that no prisoner should be
required to work more than nine hours per day, except in case
of “extreme and unavoidable emergency”. It further provides
that in cases of “such extreme and unavoidable emergency’ said
prisoner shall receive a reduction of time equal to double the
number of hours so worked from the term or terms of semtence,
while Article 6193 provided that a prisoner who had worked
nine hours of overtime should be credited with one day on his
sentence.: This makes a material difference which was recog-
nied by Judge Lattimore in the-case of Ex Parte Neisler, 69 S.
W (2d) 422, - . N L T Y

Under Section 25, a prisoner ‘who has workeéd nine hours
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overtime is not entitled to a full day’s credit on his sentence but.
only eighteen hours.

Said Section 25 is further materially different from Article
6198 in this: Said Section inhibits the prison officials from
working a convict more than ten hours per day, except in case
of “extreme and unavoidable emergency”, but does not attempt
to define what constitutes a “case of extreme and unavoidable
emergency” as did Article 6193. Said Section omits the provi-
sion contained in Article 6193 making a distinction in the hours
of labor to be performed by farm convicts during certain. months.

There was no further legislation upon the subject until 1929
(Chapter 229, Regular Session 41st Legislature). Evidently
after the 40th Legislature had adjourned, it was discovered that
Section 25 had failed to define the term “extreme and unavoid-
able emergency”, as used in said Section and that such failure
left the prison officials in doubt as to the nature of work they
could require convicts to perform requiring longer hours each
day than ten hours, and was otherwise defective and for these
reasons apparently it was amended and is now Article 6166x,
Vernon’s Texas Statutes 1936, and, in so far as we are informed,
is the last expression of the Legislature upon the subject.

Chapter 212, supra, became effective June 15, 1927, and
Chapter 229 became effective March 18, 1929.

The pertinent part of said Section 25, or Article 6166x reads
substantially as follows:

“Prisoners shall be kept at work under such rules and regulations as may
be adopted by the manager with the Board’'s approval.

“Provided, that no prisoner shall be required to work more than ten
hours per day, except on work necessary and essential to efficient organiza-
tion of convict forces, which time shall include the time spent in going
to and returning from their work, but not to include the intermission
for dinner, which shall not be less than one hour.

“In cases of such necessary and essential overtime work, said prisoners
shall receive a deduction of time equal to double the hours so worked
from the term or terms of sentence.

“This ‘necessary and essential work’ shall be subject te the recommendation
of the general manager to the Prison Board and shall become effective only
after approval by said Board.

“Sunday work on jobs approved by the Prison Board shall be considered as
‘necessary and essential work.’

“A strict accounting of credit records of all overtime earned shall be kept
by the man in charge of the unit on which the work is performed and
completed.

“A report shall be rendered to the general manager each month, who shall
approve all such overtime before it is placed to the credit cf the inmate.

“The Prison Board shall have the power to designate certain fixed overtime
hours which it considers sufficient for the efficient performance cf any parti-
cular work.

“And no inmate shall receive any overtime at all uniess same is aitested
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by the officer in charge of said inmate, who must certify from his own
knowledge that said overtime was actually earned.”

It is apparent from the above that no inmate is entitled to
overtime credit unless the general manager has first recom-
mended and the Prison Board has approved the work done as
being “necessary and essential to efficient organization of con-
vict forces.”

We presume that in all instances where overtime credit has
been allowed an inmate of the penilentiary that the same has
been earned by the inmate for working more than ten hours per
day on work which has been recommended by the general man-
ager as “necessary and essential to efficient organization of con-
vict forces,” and that same has been approved by the Prison
Board. In other words, it is presumed that these prison officials
have performed their official duties. It is also perfectly clear
that the Legislature did not intend that all work done by con-
victs was ‘“‘necessary and essential to efficient organization of
convict forces” or it would not have placed a limitation on the
character of work to be performed by a convict for which he was
entitled to credit on his sentence for extra hours of labor per day.

A careful examination of Article 6166x will disclose that it
provides two yardsticks for measuring overtime credits. One
of these pertains solely to the inmate who works only an hour
or so overtime per day. Such a convict is entitled to a credit
equal to double the extra hours so worked. The other yard-
stick is the one fixed by the Prison Board under that provision
of said Article, reading as follows:

“The Prison Board shall have the power to designate certain fixed over-
time hours which it considers sufficient for the efficient performance of
any particular work.”

Credit given an inmate under this Section is commonly re-
ferred to by prison officials as “flat-rate overtime”. A prisoner
allowed such flat-rate overtime for a day or month may not have
actually worked one-half of the hours to entitle him to the fixed
credit allowed, because the extra time, it was thought by the
Prison Board necessary for him to complete the duties he was
performing, was based on estimate only.

The Prison Board has designated approximately 180 “jobs”
under the above quoted provisions for which it has fixed “flat-
rate overtime” hours, ranging from 100 to 300 hours per month,
according to the particular work performed by the inmate.

It must be remembered that this Article requires inmates
to work ten hours each day except Sunday; that inmates are
allowed not less than one hour for dinner (the noon meal). This
leaves thirteen hours remaining in a day of twenty-four hours.
Then of necessity there must be allowed a reasonable time for
the inmate to eat his morning and evening meals, including time
out in preparing for same, which should require at least two
additional hours, leaving only eleven hours out of the twenty-
four hours.
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The above is important in considering whether an inmate
holding a “job” which carries with it a “flat-rate overtime”
credit of 300 hours per month is entitled to be credited at the
end of the month with that exact number of hours as overtime
earned or with double that number of hours.

Apparently such an inmate is entitled to a credit of only 300
hours. The Prison Board evidently estimated that an inmate
performing the particular duties of such a “job” would have to
work each day an additional five hours to the ten hours the law
required him to work before his duties for the day had been
fully performed. This would then leave such an inmate six
hours for sleep, and none for recreation. It is apparent that
no convict can possibly work fiftesen hours per day to earn ten
hours extra credit on his sentence. It is utterly absurd to con-
tend that an inmate could possibly work twenty hours—ten he
must work and ten extra—in a day of only twenty-four hours.
It is evident the Prison Board has been very liberal in designat-
ing 300 hours as fixed overtime hours for any particular work.
Apparently 300 hours per month is the limit to which the Pris-
on Board could go without palpably violating its discretion
and usurping the constitutional prerogative of the Governor to
grant pardons. Ex parte Neisler, 69 S. W. (2d) 422.

Your first question, which contains six subsections, inquires
as to the authority vested by Article 6166x, Vernon’s Texas
Statutes 1936, in the General Manager of the Texas Prison Sys-
tem or the Texas Prison Board with reference te allowing a
convict credit on his sentence as “overtime” earned for attend-
ing the prison school; for giving his blood to another convict, or
other person, for transfusion; for directing and teaching con-
victs composing the prison band, or for playing in the prison
band; for teaching convicts in the prison school; for participat-
ing in rodeo performances given for the entertamment of con-
victs or the public?

The two questions embraced in the 1st and 5th subsections of
your first question are answered by Article 6203-b, Vernon’s
Annotated Civil Statutes, 1937 Supplement. Section 2 thereof
provides:

“Each prisoner attending such instruction in good faith, or who shall act
as an instructor of such prisoners, shall be allowed as a credit on the term
of his sentence one-half hour additional than that now allowed by law for
good behavior for each hour in attendance either as receiver or giver of
instructions.”

As to subsections 2, 3, 4 and 6 of your first question, relating
to overtime earned for giving blood to another convict, or other
person, for transfusion; for giving boxing exhibitions before
convict or other audiences; for directing and teaching convicts
composing the prlson band, or for playing in the prison band;
for participating in rodeo performances given for the enter-
tainment of convicts or the public, you are advised that a care-
ful reading of Article 6166x, above referred to, reveals that
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said article contains the word ‘“work” eleven times, and such
word taken in its ordinary sense and acceptance, I think means
employment in some gainful enterprise or occupation.

The Article above referred to requires that the prisoners shall
be kept at work under such rules and regulations as may be
adopted by the Manager with the Board’s approval; provided,
that no prisoner shall be required to work more than ten hours
per day except on work necessary and essential to efficient or-
ganization of convict forces, and in cases of such necessary and
essential overtime work, said prisoners shall receive a deduc-
tion of time equal to double the hcurs so worked from the term
or terms of sentence. This “necessary and essential work” shall
be subject to the recommendation by the general manager to
the Prison Board and shall become effective only after approval
by said Board. Sunday work on jobs approved by the Prison
Board shall be considered as “necessary and essential work.”
A strict accounting of credit records of all overtime earned shall
be kept by the man in charge of the unit on which the work is
performed and completed; a report shall be rendered to the
general manager each month, who shall approve all such over-
time before it is placed to the credit of the inmate. The Prison
Board shall have the power to designate certain fixed overtime
hours which it considers sufficient for the efficient performance
of any particular work, and no inmate shall receive any over-
time at all unless same is attested by the officer in charge of
said inmate, who must certify from his own knowledge that said
overtime was actually earned.

From the above quoted excerpt from Article 6166x, it is ap-
parent that the Legislature of Texas designed to vest in the
Prison Board certain discretionary powers with reference to the
fixing of flat overtime hours that such Board might consider
essential for the efficient performance of any particular work.
This power is in derrogation of the pardoning power of the
Governor and in derrogation of the power of the Board of Par-
dons and Paroles to advise and make recommendations as to
commutations of punishment of prisoners and should be strict-
ly construed. The legislative intent, as manifested by such
Article, is clearly a grant of power to the Texas Prison Board
to regulate the work of prisoners and to authorize such prison
board in the performance of necessary and essential work to
grant overtime credit on the sentences of the convicts so work-
ing overtime. I do not think that the Prison Board or the
Manager of the Texas Prison System can arbitrarily and capri-
ciously designate any kind and character of performance ‘“as
necessary and essential work”, and by such designation and
classification arrogate to themselves the power to grant com-
mutations of sentences of inmates of the prison system. The
exercise of the power vested in the Texas Prison Board and
the Manager of the Texas Prison System calls for the exercise
of a sound discretion in the determination of what shall be
necessary and essential work for the efficient organization of
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the convict forces, but I do not think that the Prison Board or
the Manager of the Prison System have the power to grant over-
time credits and deductions from the sentences of convicts as
overtime except for necessary and essential work performed by
such convict under the orders and supervision of the Prison
Board and Manager of such System.

I, therefore, answer your first question, subsections 2, 3, 4
and 6 in the negative, and state in my opinion that the Prison
Board or the Manager of the Prison System has no power by
virtue of said Article 6166x to grant overtime credits on the
sentences of prisoners performing the services inquired about
in such subsections of your first question.

Your second question requests that if we answer question
No. 1 in the affirmative that we advise (a) how is the amount
of such “overtime” determined, (b) who has the authority to
grant the same, the General Manager or the Texas Prison
Board?

It is the opinion of the writer hereof that there are two meth-
ods by which the overtime to be credited on the sentences of
convicts referred to in your question No. 1 hereinabove set forth.
One method would be the actual time such convict would be
employed in such service above the ten hours per day he is re-
quired to work and said convict should receive a credit of time
equal to double the hours so worked overtime. Another method
by which such convicts could receive credit on their sentences
for overtime earned for the services performed as set forth in
your question No. 1 above quoted would be for the Texas Prison
Board by the exercise of its discrzstionary power to allow a flat
rate overtime for the services indicated in question No. 1.

With reference to subsection (b) of question No. 2, you are
advised that this overtime could only be allowed by the Texas
Prison Board in either instance. Of course the method of the
Board allowing the time would be different in that the Board
must determine in the first instance that the service is “neces-
sary and essential work for the efficient organization of the
convict forces” before the Manager would be authorized to
credit such services as overtime on tha sentences of the convicts,
and in the second instance, it would be necessary for the Texas
Prison Board, in its discretion, to determine the flat rate over-
time hours which should be allowed for the efficient performance
of any of the particular services enumerated in your question
No. 1 above set forth.

Your question No. 3 asks: When a convict has worked in one
month fifty-two hours more than he is required to work under
the statute, how much time, computed in days and hours, is-he
entitled to have credited on his sentence as commutation for
overtime earned? And in your restatement of said question:
A, a convict not only works in the field -every week day (26)
in a given month his full ten hours: but he works two extra
hours each day. At the end of the month he has to his. credit,
without “having ' violated-wany prison rrule, fifty-two hoursiof
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actual overtime., He is of course, credited with one full month
of actual service. How much overtime credit, in addition to
his month, is he entitled to receive on his sentence for the fifty-
two hours he worked overtime?

In answer to this question I state by authority of Ex Parte
Neisler, 69 S. W, (2d) 422 that such convict is entitled to re-
ceive as overtime credit on his sentence two days and four hours.

Your question No. 4 asks: Has the General Manager cor-
rectly interpreted the resolution above mentioned when he
construes the same as allowing a conviet 10 days credit for
overtime on his sentence when he has worked one month at a
job which carried a “flat-rate overtime” of only 100 hours per
month? If not, what credit on his sentence, computed in terms
of days and hours, is such convict entitled to receive for such
100 hours? ’

In answer to this question, I will state that Judge Latti-
more, in the case of Ex Parte Neisler, 63 S. W. (2) 422, said:
“It is plain then that in now computing such overtime work,
in order to give credit therefor on sentences of convicts, the
prison authorities must compute same in terms of hours until
double the number of hours of overtime work reach such aggre-
gate as equals a calendar day of twenty-four hours; and equally
true that the same method of computation: must be pursued in
arriving at months or years for credit for overtime upon such
sentences. In other words, under our present law the convict
must have worked his regular ten hours per day before he could
begin to earn overtime if work be then compelled because of
press of work ‘necessary and essential to efficient organiza-
tion of convict forces.” ”

You are therefore advised that a convict is entitled to a credit
of four days and four hours for the 100 hours flat rate overtime
because such credit must be computed by calendar days of twen-
ty-four hours each.

Your question No. 5 asks: Wnen a convict performs “any
particular work” for an entire month for which the Texas Pri-
son Board has designated and fixed the overtime for that “par-
ticular work” at 300 hours per menth, how much credit is such
convict entitled to receive at the end of the month in terms of
days and hours, for said 300 hours?

In answer to this question, I state that such credit must be
determined and computed in terms of calendar days twenty-
four hours long, which would be twelve days and twelve hours
conformable to Judge Lattimore’s opinion in Ex Parte Neisler,
above referred to.

Your question No. 6 asks: Is it not an encroachment upon
the prerogative of the Governor (Sec. 11, Art. IV of the Con-
stitution of Texas, as amended in 1936) for the General Man-
ager of the Texas Prison System or Texas Prison Board to al-
low a convict credit on his sentence for overtime or for any
other reason, not authorized by statute?

To this question I answer yes. The manager of the Texas
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Prison System and the Texas Prison Board do not have the
power under Section 11, Article 4 of the Constitution of Texas,
as amended in 1936 to grant reprieves and commutations of pun-
ishments and pardons, and what I have said above is what 1
have considered to be the application of the law as set forth in
Article 6166x to the performance of particular duties imposed
upon the Texas Prison Board by the terms of such statute. It
is clear to me that the Prison Board and the Prison Manager
do not have the power under the guise of said statute of giving
overtime to convicts arbitrarily or capriciously but that such
Board and prison manager must be governed and restricted in
the exercise of their powers by the authority vested in them by
the terms of such statute. Evidently the Legislature contem-
plated that such prison officials would perform their official
duties in the interpretation and application of such law and so
long as there is no abuse of such discretionary power same may
be, I think, efficiently and usefully exercised in the manage-
ment of the State Prison and the convicts confined therein.
Trusting that this satisfactorily answers your inquiries, I am -

Respectfully yours,

H. L. WILLIFORD,
Assistant Attorney General.

This opinion has been considered in conference, approved, and
is now ordered filed.
WILLIAM McCRAW,
Attorney General of Texas.

No. 3014-A

TEACHERS RETIREMENT FUND—INVESTMENT OF
SAID FUNDS—BONDS OF HARRIS COUNTY
SHIP CHANNEL DISTRICT.

1. Retirement funds received by the Treasury of the State from con-
tributions of teachers and employers as provided by Senale Bill No. 47, Acts of
the 45th Legislature, may be invested in bonds of the Harris County Ship
Channel District.

OFFICES OF THE ATTORNEY GENERAL,
AUSTIN, TEXAS, March 25, 1938.

MS. Mortimer Brown, Director and Executive Secretary,
Teacher Retirement System of Texas, Austin, Texas.

DEAR SIR: I am in receipt of your letter of March 24, 1938,
addressed to me as Attorney General of Texas, in which you
propound the following question:

“Are the bonds of Harris County Ship Channel District eligible for pur-
chase for the Teacher Retirement Fund?”’
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In connection with the question raised, you make the following
statement : . :

“In this connection we may point out to you that said Navigation District
consists of all of Harris County, and if you will refer to your records of
the Harris County Navigation District you will see that any bonds issued by
the Harris C6unty Navigation District are countywide bonds and are sup-
ported by a countywide tax levied by the Harris County Navigation
District Board, after the same have been voted by a majority of the qualified
voters voting at an election which has been duly called for the purpose of
voting on such bond issues that may be submitited by said Board.”

You also call attention to an excerpt from Section 7, Subsection
1, of Senate Bill No. 47 of the last Regular Session of the Leg-
islature, reading as follows:

“All retirement funds, as are received by the Treasury of the State of Texas
from ccntributions of teachers and employers as herein provided, may be
invested only in bonds of the United States, the State of Texas, or counties,
or cities, or school districts of this State, wherein said counties, or cities,
or school districts have not defaulted in principal or interest on bonds with-
in a period of ten (10) years, or in bonds issued by an agency of the
United States Government, the payment of the principal and interest on
which is guaranteed by the United States; and in interest bearing notes
or bonds of the University of Texas issued under and by virtue of Chapter
40, Acts of the Forty-third Legislature, Second Called Session; provided
that a sufficient amount of said funds shall be kept on hand to meet
the immediate payment of the amounts that may become due each year
as provided in this Act.”

I accept your statement, above quoted, as being true, and,
therefore, wish to advise that retirement funds received by the
Treasury of the State of Texas from contributions of teachers
and employers, as provided in Senate Bill No. 47, Acts of the
Forty-fifth Legislature, may be invested in bonds of the Harris
County Ship Channel District, provided the County of Harris
has not defaulted in principal or interest on bonds within a
period of the last preceding ten (10) years. The question as
to such default is a fact question which you can determine from
the officials of Harris County and the Harris County Ship
Channel District.

The foregoing opinion is based upon the proposition that the
bonds of the Harris County Ship Channel District are bonds
which can only be issued after a majority vote of the qualified
voters within Harris County, Texas, and, therefore, the taxable
property of the entire County of Harris is behind the bonds
issued by the District. This being true for the reason that the
boundaries of the County and the boundaries of the Harris
County Ship Channel District are identical.

Trusting that this suffciently answers your inquiry, I am

Yours very truly, =

v ) WiLLIAM MCCRAW,:

Attorney General of Texas. -
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No. 3015

NoOTE STAMP TAX—CHAPTER 495, ACTS 44TH
LEGISLATURE, 38D CALLED SESSION.

Note Stamp Tax, required by Chapter 495, Acts 44th Legislature, 3rd
Called Session, is required on lien instruments recorded after the effective
date of such Act irrespective of the date of execution of such instruments.

OFFICES OF THE ATTORNEY GENERAL,
May 25, 1938.

Hon. Charley Lockhart, State Treasurer, Austin, Texus.
Attention: Mr. H. Morris Stevens

DEAR SIR: Your letter of March 23, 1938, addressed to At-
torney General McCraw, attention of the writer, received and
contents carefully noted.

You also submit an original trust indenture and a first and
second supplemental trust indenture securing bonds of the Em-
pire QOil and Refining Company, which company is now known
as the Cities Service Oil Company. The Cities Service Oil Com-
pany desires to file such original trust indenture and supple-
mental indentures one and two in the cffice of the county clerk
in several of the counties in Texas and desires to know if the
note stamp tax required by Chapter 495, Acts 44th Legislature,
3rd Called Session, is due upon the recordations or registration of
such instruments.

None of the lien instruments herein referred to, i. e., the
original trust indenture, first and second supplemental trust
indentures, have ever had the note stamp tax paid upon them in
Texas, and the second supplemental trust indenture has never
been recorded in the office of any county clerk in the State of
Texas.

This Department has held that the tax imposed by Chapter
495, Acts 44th Legislature, 3rd Called Session, is a tax upon the
recordation or registration of lien instruments and not upon the
execution of such lien instruments, and that it is immaterial as
to when a debt, note or obligation is executed or a lien instru-
ment securing the payment thereof is executed, even though they
were executed prior to the effective date of Chapter 495, Acts
44th Legislature, 3rd Called Session, when such lien instruments
are filed for recordation or registration, the tax must be paid
as a condition precedent to the recordation of same.

You are, therefore, advised that the note stamp tax provided
for by Chapter 495, Acts 44th Legislature, 3rd Called Session,
above referred to, is due upon such three instruments, and should
be required by the county clerk as a condition precedent to the
registration or recordation of such instrument in the records
in his office.
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Trusting that this satisfactorily answers your inquiry, I am
Very truly yours,

H. L. WILLIFORD,
Assistant Attorney General.

This opinion has been considered in conference, approved, and
is now ordered filed.
WILLIAM MCCRAW,
Attorney General of Texas.

No. 3016

STATE BOARD OF EDUCATION— ELIGIBILITY OF
PURCHASE oOF JUNIOR COLLEGE DISTRICT
BONDS BY STATE PERMANENT
ScHooL FUND.

1. Bcnds issued by a junior college district are eligible for purchase
by the State Permanent School Fund.

OFFICES OF THE ATTORNEY GENERAL,
AUSTIN, TEXAS, June 13, 1938.

State Board of Education, Austin, Tgaxas. _
GENTLEMEN : Attention Hon. Gaynor Kendall

Your letter under date of May 31, 1938, addressed to At-
torney General William McCraw has been received and referred
to the writer for attention and reply.

In the course of your letter, you propound the following
question :

“(1) Under the laws of this State are the bonds of a junior college
district eligible for purchase by the State Board of KEducation as an
investment for the Permanent Free School Fund of Texas?”

With reference to this question, your attention is directed to
Article 2669 of the Revised Civil Statutes of Texas, 1925, which
reads as follows:

“Art. 2669. Investing school fund—The State Board of Education is
authorized and empowered to invest the permanent public free school funds of
the State in bonds of the United States, the State of Texas, or any county
thereof, and the independent or common school districts, road precincts, drain-
age, irrigation, navigation and levee districts in this State, and the bonds
of incorporated cities and towns, and obligaticns and pledges of the Univer-
sity of Texas.”

The question quoted above was passed upon by a member of
this Department on May 31, 1938; however, since that time,
the question has been reconsidered by the Department as a
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whole in the light of additional authority suggested, and, to
the extent of answering this question, the opinion of May 31,
1938, is hereby specifically overruled.

In our opinion, Article 2669 must be so construed as to in-
clude those school dstricts which have the characteristics of
either independent school districts or common school districts
for purposes of the general law; and inasmuch as a junior
college district does have the characteristics of an independent
school district as provided by statute in the establishment, main-
tenance, and control and the further characteristic of being
authorized to issue bonds and to assess and collect taxes in the
same manner as an independent school district, we are of the
opinion.that this is such a distriet as may come within the mean-
ing of Article 2669.

We are, therefore, of the opinion, and you are so advised,
that bonds issued by a junior college district are eligible for
purchase by the State Permanent School Fund.

Trusting that this is the information desired, we are

Very truly yours,

E¥riE WILSON-WALDRON,
Assistant Attorney General. -

This opinion has been read, considered, and approved in con-
ference and is now ordered filed on this the 13th day of June,
1938,

WILLIAM McCRAW,
Attorney General of Texas.

No. 3017

CONSTRUCTION OF ARTICLE 66740—STATE BOND ASSUMPTION
LAW—BOARD OF COUNTY AND DISTRICT ROAD INDEBTED-
NESS—COUNTY AND ROAD DISTRICT HIGHWAY
FUND—DISPOSITION OF MONEY RECEIVED BY
COUNTY AND RoAD DISTRICT HIGHWAY FUND.

1. So-called “surplus” of funds on hand in County and Road District
Highway Fund may be absorbed in current and future years by reason af
a diffarent method of allocation of such funds by the Board of Counly and
District Road Indebtedness.

OFFICES OF THE ATTORNEY GENERAL,
AUSTIN, TEXAS, June 14, 1938.

Mr. 1; M. Whiteacre, County Auditor, Grayson County, Sherman,
exas.

DEAR SIrR: This is to acknowledge receipt of your letter of
recent date addressed to the Attorney General which has been
referred to the writer for reply.
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Your question is quoted as follows:

. i
“What disposition can legally be made of money received by the special

fund created under the terms of the so-called State Bond Assumption Law,
which constitutes a surplus over and above an amount actually needed
to meet the current allocation of state funds as previously fixed by the
Board of County and District Road Indebtedness?”

This question concerns a matter that was brought to the
attention of this Department some time ago, and in order to ar-
rive at a correct solution as to disposition of funds which con-
stitute the so-called ‘“‘surplus,” we have deemed it proper to
make a thorough study of the law as it was originally passed, to-
gether with the amendments passed to -date, and also to inquire
as to the methods of distributing funds under authority of this
law up to the present time.

A reading of Article 6674q, Vernon’s Annotated Statutes of
Texas, and with further reference to Chapter 13 of the Acts
of the Third Called Session of the Forty-Second Legislature, dis-
closes that the legislature wrote into this law a declaration in
the preamble, throughout the body of the bill, and in the emer-
gency clause of the bill, to the effect that it was the desire and
the intention of the legislature to reimburse, compensate, and
repay the various counties and road districts for the funds con-
tributed by said counties and road districts in the construction
of state highways. A further study of the original law and the
amendments thereto will disclose the fact that this declaration
has been re-written into the law each time it has been re-enacted
and/or amended. We quote the following excerpts from the
present law which are identical with the wording of the original
law. We quote the preamble of the bill in its entirety:

PrREAMBLE:——“Whereas, the ownerskip and control of all designated State
Highways are vested in the State, and the construction and maintenance of
same are functions of the State; and, :

“Whereas, the State, over a period of years, by legislative enactment,
exercised such powers and functions {hrough the several counties and
defined road districts of the State as its agencies for said purposes, and
later resumed full and sole administrative control of, and jurisdiction over,
the laying out, establishment, construction and mainienance of all public
roads which were, or might become, a part of the system of designated
State Highways, and vested in the State Highway Department such full
and sole control and jurisdiction; and,

“Whereas, at all of such times an economic necessity existed for speedily
developing and extending the system of designated State Highways; and,

“Whereas, the State lacked sufficient funds to adegquately prosecute said
purpose, and the counties and defined rcad districts of the State, pursuant
to authority of the Legislature, aided the State in the development, con-
struction and maintenance of said system of State Highways, and furnished
and contributed money tc the State, through the issuance of bonds and
warrauts and otherwise lending their credit for said State improvements, all
for the use and benefit of the State, which retained full administrative
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control of, and jurisdiction over, such roads and the State now desires-to take
over and acquire and Jor purchase and retain all interest and equities of
the varicus counties and defined road districts in and to such roads which con-
stitute and comprise a part of the system of designated State Highways;
and to reimburse, compensate and repay said counties and defined road
districts to the extent and in the manner hereinafter set out for .the
cost-incurred by said agencies in thus aiding the State.”

Section 1, first paragraph, and part of second paragraph:

“Section 1. It is hereby expressly recognized and declared that all
highwnys now or heretofore constititing a part of the system of State
Highways which have been constructed in whole or in part from the
proceeds of bonds, warrants or other evidence of indebtedness issued by
counties of the State of Texas or by defined road districts of the State
of Texas under the laws authorizing the same, have been and are, and will
continue to be, beneficial to the State of Texas at large, and have contributed,
and will contribuie, substantially to the general welfare, settlement and de-
velopment of the entire State, and that, by reason of the foregoing, a heavy
and undue burden was placed, and still rests, upon such counties and
defined road districis and their inhabitants, and both a legal and a moral
obligation rest upon the State to compensate and reimburse such counties
and defined road districts which, as aforesaid, iave performed functions
resting upon the State, and have paid expenses which were and are properly
State expenses, all for the use and benefit of the State.

“It i3 further declared to be the policy of the State to take over, acquire
and/or purchase and retain the interest and equities of the various counties
and defined road districts in and to the roads constituting a part of the
system of designated State Highways and to reimburse said counties and
districrs therefor and to provide for the acquisition, establishment, consiruc-
tion, maintenance, extension and development of the system of designated
State Highways of Texas from sbme source of income other than the revenues
derived from ad valorem taxes. .. .”

Part of Section 8 reads as follows:

“ .. the provisions hereof are intended solely to compensate, repay
and reimburse said counties and districts for the aid and assistance they
have given to the State in furnishing, advancing and contributing money
for building and constructing State Highways, and to provide for the use
and aplplication by said counties and districts of the moneys to which they
shall become or be entitled under the provisions of this Act.”

Section 12 reads as follows:

EMERGENCY Crause:—*“The fact that counties and defined rcad districts
of this State should be immediately given ¢he compensation and reim-
bursement provided for in this Act and that such relief and reimbursement
cannot be given them without the passage of this Act creates an emergency
and an imperative public necessity. . . .’ A

In order to carry out the terms of this law, the legiélatufe



156 REPORT OF ATTORNEY GENERAL

provided that one-fourth of the total occupation or excise tax
paid on the business of selling gasoline, as imposed by Section
17, Chapter 98, General Laws, Acts Regular Session of the For-
ty-second Legislature (after deductions allowed for refunds)
shall be placed to the credit of a fund to be known as the “Coun-
ty and Road District Highway Fund.”

To further carry out the terms of this law, the legislature
created the Board of County and District Road Indebtedness
consisting of the State Highway Engineer, State Comptroller of
Public Accounts, and the State Treasurer, to be charged with
the duty .of administering this law, and provided for their guid-
ance certain rules by which the amount of indebtedness eligible
for state participation may be determined.

Following the mandate of the law, the Board of County and
District Road Indebtedness caused a survey to be made of the
outstanding indebtedness coming within the terms of this law
and advised each county and road district of the percentage of
the then outstanding indebtedness which was eligible for state
participation, and the board has from year to year allocated to
each county and road district a ratable portion of the funds
available,

We arrive now at the question of a so-called “surplus.” When
the Board of County and District Road Indebtedness first began
its operation, the first important step to be taken was to de-
termine the amount of indebtedness eligible for participation
by the State. This amount of eligibility was fixed on a per-
centage basis depending upon the percentage of the original
amount of bonds or warrants issued which was spent on state
designated highways. Thus, we say that, in our opinion, the
actual amount of the State’s portion of the outstanding indebt-
edness became fixed for all fime under the law as it was origi-
nally passed and as it now exists.

Once the actual total amount of the state’s portion of indebted-
ness was determined, the next step to be taken was the allocation,
year by year, of moneys made available for paying the State’s
portion of this indebtedness. The procedure to be followed un-
der this law was without precedent, and the Board of County
and District Road Indebtedness, in an attempt to arrive at a
fair method of distribution of the funds received, evolved the
plan of allocating the money available on the same percentage
basis as had been used in fixing the amount of the entire out-
standing indebtedness eligible for state participation. This
method of allocation has been followed during the years 1933,
1934, 1935, 1936, and 1937, and in each of these years the State
has fallen short of paying its pro rata part of its indebtedness
based upon this plan, and it was necessary for the counties to
make up the difference in the maturities aceruing during these
years. This year, however, we find that there is -not only a
sufficient amount to pay the State’s full share of indebtedness
based upon the plan now in use, but that there is an additional
amount of money available of some five million dollars.
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In the opinion of this Department, the question of what to
do with this so-called ‘“‘surplus” is not a question of difficult
legal interpretation but is largely a question of mathematics.
We quote from the present law, whch is a re-enactment of the
previous laws with the exception of dates:

“(i) All moneys deposited to the credit of the County and Road
District Highway Fund with the State Treasurer up to September 1, 1939,
are hereby appropriated to said respective counties and defined road
districts and shall be received, held, used, and applied by the State
Treasurer as ex-officio Treasurer of said respeclive counties and defined road
districts to the payment of the interest, principal, and sinking fund
requirements on all eligible obligations maturing on and from September 1,
1937, to and including August 31, 1939, and each year thereafter until
all of such eligible obligations are fully paid and moneys coming info the
credit of the County and Road District Highway Fund with the State
Treasurer and all moneys remaining therein from the previous year shall
be received and held by him as ex-officio Treasurer of said counties and
defined road districts and shall be subject to the appropriation for the
payment of interest, principal, and sinking funds maturing from time to
time, on said eligible obligations.”

We are, therefore, of the opinion that the difference in, the
amount required to meet current maturities under the present
plan of allocation and the additional amount of funds on hand
may be absorbed this year and in future years by reason of a
different method of allocation of State funds available under
the terms of this law and, further, that such allocation may be
made without regard to any sort of fixed percentage basis being
necessary as to the whole amount of indebtedness outstanding,
as we believe there is no relation between the yearly allocation
of funds and the total percentage of indebtedness which is
eligible for State participation.

We further call your attention to the followng language in
this law:

“. . 1In the event the amount so estimated to be applied to the payment
of eligible obligations for any county or defined road district is sufficient to
meet ail maturing interest, principal and sinking furd requirements, the
Commissioners’ Court may dispense witk the collection of ad valorem levies
for such calender and /or fiscal year for such interest, principal, or sinking
fund requirements. . -

This language, we believe, clearly expresses the basic purpose
of this law, which purpose is to lift the burden of ad valorem
taxes from the citizens of the various counties and road districts
for the construction of state highways and place it upon those
who make the most use of said highways. We are, therefore, of
the opinion that until the entire amount of the State’s portion
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of this indebtedness is paid there can be no actual “surplus” in
this fund.
. Very truly yours,

ErrFiIE WILSON-WALDRON,
Assistant Attorney General.

This opinion has been read, considered, and approved in con-
ference and is now ordered filed on this the 15th day of June,
1938.

WILLIAM MCCRAW,
Attorney General of Texas.

No. 3018

RURAL AID LAW—TRANSPORTATION AID FOR
NoON-CONSOLIDATED SCHOOL DISTRICTS.

Non-consolidated school district containing area less than one hundred
square miles is entitled to receive transportation aid of $1.00 per month per
pupil for transporting pupils within district, provided such pupils reside more
than 21% miles from school.

OFFICES OF THE ATTORNEY GENERAL.
AUSTIN, TEXAS, June 15, 1938.

Hon. L. A. Woods, State Superintendent of Public Instruction,
Austin, Texas.

DeAR Sir: This will acknowledge receipt of your letter of
June 10, 1938, addressed to Attorney General William McCraw,
which has been referred to the writer for attention. Your let-
ter is quoted as follows:

“Will you please give me, at your earliest convenience, a conference opinion
on the following question:

“May a non-consolidated school district, with an area of less than 100
square miles, receive transportation aid on those pupils who live more
than 2% miles from the school, and the district is otherwise eligible for aid,
when the bus which transports these pupils is operated as a part of
the county transportation system, but does not cross he district line in cover-
ing its designated route?”’

Section 11 of the Rural Aid Law, which said Section provides
for the payment of transportation aid, gives to the County Super-
intendents and County School Boards authority to set up a sys-
tem of transportation for the purpose of transporting high
school pupils from their districts, and within consolidated dis-
tricts, to the nearest convenient accredited high school, or to
any near high school of higher classification than the sending
district, when designated by the County Board. It is clear that
the type of district described in your letter is not eligible to
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receive transportation aid under the terms of the foregoing
provision. :

If such district is eligible for transportation aid at all, it
must claim such eligibility from the following quoted provision
of Section 11:

“It is further provided that the districts through which these buses
travel may make provisions with the County Superintendent and the County
School Board to have any other children not provided for herein transported
within and between their respective districts, and said district may make ap-
plication for State aid thereon to an amount not to exceed one dollar
($1.00) per month per pupil”

It is contended that these districts are qualified to receive
transportation aid by reason of the fact that the County Super-
intendent and County Board have set up a system of transpor-
tation for the purpose of transporting pupils within the district.
With this contention we do not agree, for the reason that the
County Superintendent and County Board have no authority to
set up a system of transportation in this type of district, their
authority being restricted by the terms of the Rural Aid Law
to setting up a system of transportation for the purpose of trans-
porting high school pupils from their districts and within con-
solidated districts.

Prior to the passage by the Second Called Session, 45th Legis-
lature, of House Bill 133, which amended the Rural Aid Law,
the State Department of Education and the State Board of Edu-
cation were charged with the duty of administering the Rural
Aid Law. Under the terms of House Bill 133, supra, it is now
the duty of the State Auditor to audit the grants made under
the Rural Aid Bill to the various school districts by the State
Superintendent and State Board of Education.

Our attention has been directed in your brief to the fact that
for a period of several years the State Superintendent of Public
Instruction, in administering the Rural Aid Law, has interpreted
the transportation clause contained therein to include the type
of district described in your letter and accordingly has granted
to such districts transportation aid upon the showing by such
district of a need therefor. The Rural Aid Law, insofar as it
provides for transportation aid, has not been substantially
changed by the Legislature, and at this time contains practical-
ly the same provisions as contained in it during the period when
such interpretation mentioned herein was placed upon it by
the State Superintendent. It might be said that the clause quot-
ed herein providing for transportation aid is ambiguous in that
it is not clear just what is meant by the term, ‘‘the districts
through which these buses travel may make provisions with
the County Superintendent and the County School Board to have
any other children not provided for herein transported within
and between their respective districts.”
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“The courts will ordinarily adopt and uphoid a construction placed upon
a statute by an executive officer or department charged with its administra-
tion, if the statute is ambiguous or uncertain, and the construction given it is
reasonable. The rule above stated is particularly applicable to an administra-
tive construction of long standing where valuable interests or rights have
been acquired or contracts have been made, or where a law that has been
uniformly construed by those charged with its enforcement has been re-
enacted without a change in language.” (Texas Juris. Vol. 39, paragraph 126,
and cases cited thereunder, including Slocomb, et al, vs. Cameron Independent
School District, et al, 288 S. W. 1064 Sup. Ct.)

As hereinbefore stated, the State Department of Education,
during the period which said Department was charged with the
duty of administering the Rural Aid Law and prior to the re-
enactment of said Rural Aid Law by House Bill 133, construed
such act to include such districts as the one described in your
letter as being eligible for transportation aid. Because of this
construction such districts anticipated that transportation aid
would be paid to them this year as it had been done in the past.
Upon this assumption such districts entered into contracts for
the operation of school buses and are now obligated in various
amounts for expenditures made in the operation of such buses.
The Legislature was cognizant of the construction placed by
the State Department of Education upon this phase of the Rural
Aid Law at the time the Rural Aid Law was amended and re-
enacted by House Bill 133, but did not make any substantial
changes in Section 11 of said Act. Had the construction placed
upon Section 11 by the State Superintendent been contrary to
the views of the Legislature, it is reasonable to assume that Sec-
tion 11 would have been amended to meet such contrary view.
Slocomb, et al, vs. Cameron Independent School District, et al,
supra,

Because of the construction heretofore placed upon this act
by the State Superintendent of Public Instruction, together with
the fact that the school districts involved have, upon the strength
of such construction, entered into contracts and assumed obliga-
tions, it is our opinion that such construction should be followed
in granting transportation aid, and such districts, provided they
comply with the other provisions of the Rural Aid Law, should
be granted transportation aid of one dollar ($1.00) per pupil
per month. This opinion is further strengthened by the fact
that the Legislature, with full knowledge of such construction,
did not see fit to amend or change the provisions of Section 11
at the time the Rural Aid Law was re-enacted.

A prior opinion rendered by this Department to the State
Auditor held that a school district of the type described in your
letter was not entitled to transportation aid. At the time such
opinion was rendered the writer thereof was not aware of the
construction given by the State Superintendent to Section 11.
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In view of the additional facts presented, said prior opinion is
now withdrawn and this opinion substituted in lieu thereof.

Yours very truly,

JAMES N. NEFF,
Assistant Attorney General.

This opinion has been considered in conference, approved, and
is now ordered filed.
WILLIAM MCCRAW,
Attorney General of Texas.

No. 3019

FEDERAL LOANS—STATE EDUCATIONAL INSTITUTIONS—FEES

Under the provisions of Chapter 459, Acts 44th Legislature, 2nd Called
Session, (Article 2603¢c R. C. S. 1925) Boards of Regents of State Educa-
tional Institutions have authority to make compulsory payment of certain
fees for the use of buildings constructed by federal loans in order to repay
said loans.

OFFICES OF THE ATTORNEY GENERAL.
June 22, 1938.

Hon. C. N. Shaver, President, Sam Houston State Teachers Col-
lege, Huntsville, Texas.

DEeAR Sik: Your letter of June 20, 1938, addressed to the
Honorable William McCraw, Attorney (feneral of Texas, has
been received.

In your letter you state that the Sam Houston State Teachers
College has made application for a grant and loan of money from
the Fe-deral Government for the purpose of building a gymnasium
and physical education building by virtue of Vernon’s Article
2603¢. You further state that it is the purpose of this College
to repay this loan out of fees and charges to be made of students
for the use of this building and request a departmental opinion
from this Department upon the question of whether or not
the Board of Regents has authority to make compulsory the use
of the building and the payment of the fees and charges not to
exceed the maximum set out under Section 2 of Vernon’s Article
2603c aforesaid. You also call our attention to the fact that the
use of this additional building and gymnasium is a part of the
Physical Education required by your college of all students
attending it.

The objection that must necessarily be considered in determin-
ing the authority of the Board of Regents to make compulsory
fees and charges to be paid by students for the use of the gym-
nasium and physical education building referred to in your letter
is that raised by the provisions of Chapter 237, Acts 40th Legisla-
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ture and Chapter 196, Acts 43rd Legislature (Vernon’s Articles
2654a and 2654c, respectively). These Acts of our Legislature
were enacted for the specific purpose of specifying the maximum
amount of tuition fees and other fees and charges that could
be collected from students attending State educational .institu-
tions supported in whole or in part by public funds. The most
casual perusal of these Acts of our Legislature shows that while
the Legislature made allowance for the voluntary payment by
students of fees and charges to cover the expense of student
acivities, it specifically prohibited the compulsory collection of
any other fees than those named in said Acts which do not include
the type of fee specified in your letter.

However, our real problem is to determine the effect of Chap-
ter 5, Acts 43rd Legislature, 2nd Called Session, as amended
by Chapter 459, Acts 44th Legislature, 2nd Called Session, (Ver-
non’s Article 2603¢c) upon this blanket prohibition by our Legis-
lature against the collection of any compulsory fee or charge other
than those mamed in said Acts, in so far as the collection of the
compulsory fee specified in your letter is concerned. Vernon’s
Article 2603c reads, in part, as follows:

“Section 1. That the Board of Regents of the University of Texas and its
branches, and the Board of Directors of ,the Agricultural and Mechanical
Colleg=, and its branches, and the Board of Directors of Texas Technological
Colleg>, and the Board of Regents of the State Teachers Colleges, and the
Board of Regents of the College c¢f Industrial Arts, and the Board of
Directors of the College of Arts and Industries are hereby severally authorized
and empowered to construct or acquire, through, and oniy through, funds
or loans to be obtained from the Government of the United States, or any
agency or agencies thereof, created under the Nalional Recovery Act, or
otherwise created by the Federal Government, such funds to be acquired
only through the Federal Government or such agencies, and not other-
wise, without cost to the State of Texas, and accept title, subject to
such ccnditions and limitations as may be prescribed by each of said
Boards, dormitories, kitchens and dining halls, hospitals, libraries, student
activity buildings, gymnasia, athletic buildings and stadia, and such other
buildings as may be needed for the good of the institution and the moral
welfare and social conduct of the students of such institutions when the
total cost, type of construction, capacity of such buildings, as well as the other
plans and specifications have been approved by the respective Governing
Boards.”

“Sec. 2. That said Boards are further authorized to fix fees and charges
for the use of the buildings erected under authority of the law amended
by this Act. The charges to be made and the fees to be assessed against
students using said buildings shall be in amounts deemed to be rcasonable
by the respective Boards, taking into consideration the cost of providing
said facilities, the use to be made of them and the advantages to be derived
therefrom by the students of the respective institutions; provided that the
fee to be assessed against a student for the use of a library, or for the
use of a student activity building, or for the use of a hospital, or for the use
of a gymnasia, shall not exceed Four Dollars ($4.00) for any one of said
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purposes for any one semester or for any one summer session. The fees
and charges thus fixed along with all cther income therefrom shall be
considered as revenue derived from the operation of the buildings thus
constructed. .

“That said Boards are further authorized to make any contract with
reference to the collection and disposition of the revenues derived from
any building so constructed in the acquisition or construction, management,
and maintenance of any building or bhuildings acquired hereunder. In
reference to the acquisition of student activity buildings, stadia, gymnasia,
and all character of athletic buildings, said Boards are authorized also to
make ccntracts with reference o the collection and disposition of revenues
to accrue to such respective institutions from activities, athletic events, and
games in which said respective institutions participate away from said
institutions, as well as at said institutions: and in anticipation of the col-
lection of such revenues, and for the purpose of paying the cost of the
construction or aquisition of said building or buildings and grounds, said
Boards are severally empowered by resolution to authorize, sell, and deliver
its negotiable bonds or notes from ilime to time and in such amount or
amounts as it may consider necessary. The fees and charges so fized for the
use of any such buildings shall not be collected after payment in full shall
have been completed for the building or buildings for which said fees shall
be pledged. Thereafter the right of said respective Boards to fix churges and
fees shall depend on laws other than this Act as hereby amended. Any bonds
or notes issued hereunder shall bear interest at not to exceed six (69%) per
cent per annum, and shall finally mature not more than forty years from
date. (Underlining ours).

“Sec. 11. To to the extent that this Act specifies the inclusion of the
power to build libraries, student activities buildings, gymmnasia, athletic
buildings and stadia, it shall be considered as deciaratory of the existing
law which by the use of general terms already included the power to acquire
said buildings. This Act shall not repeal any statute now in effeet but shall
be cumulative of all other statutes affecting said institutions, and shail
not modify or abridge any powers now held by any of said institutions to
control or pledge its funds, provided, however, that to the extent that the
provisions of this Act may be in conjlict with: the provisions of any other
law, including those of Chapter 237, Acts of the Forlieth Legislature (Art.
2654a), Chapter 196, Acts of the Forty-third Legislature (Art. 2654c), and
Chaper 221, Acts of the Regular Session of the Forty-third Legisiature (Art.
2654d; P. O. Art. 419b), the provisions of this dct shall take precedence and
prevail, it being the intention of the Legislature to confer authorily on the
governing boards of said institutions to establish fees and charges to be made
for the use of the buildings to be consiructed under the law amended hereby.
and to pledge said revenues as herein provided. (Underlining ours).

It is apparent to the most casual reader that the primary
purpose behind the enactment of the above legislation was to
enable the various public educational institutions of this State
to avail themselves of the loans and grants then and now being
offered by the Federal Government for the purpose of construct-
ing certain public buildings. This authority was first granted by
the enactment of Chapter 5, Acts 43rd Legislature, 2nd Called
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Session, (Sec. 1, Vernon’s Article 2603¢c). Having granted the
Board of Regents of the various institutions the authority to
contract for and to secure these loans, it necessarily followed
that some provision for their payment must be made. This was
done by the enactment of said Chapter 5, Acts 43rd Legislature,
2nd Called Session, and by the enactment of Chapter 459, Acts
44th Legislature, 2nd Called Session. Our only problem is to
determine whether or not the authority granted by the above
legislation extends to the collection of said compulsory fees not
to exceed the maximum set out in said legislation or whether this
authority merely extends to the collection of those fees voluntarily
paid by the students for the use of said buildings.

In view of the primary purpose behind the enactment of
Vernon’s Article 2603c, the fact that voluntary payment of
fees in an unlimited amount to cover student activities was al-
ready permitted under the provisions of Section 4 of Vernon’s
Article 2654a, the fact that some assurance of a steady quar-
anteed income from the buildings would have to be made in order.
to secure the federal loan, the fact that the Legislature placed
a maximum of Four ($4.00) Dollars per semester on these var-
ious fees, it is the opinion of this Department and you are accord-
ingly advised that under the provisions of Vernon’s Article 2603c
the various governing boards of the institutions named in Section
1 of said Article have the authority to make compulsory the
payment of certain fees fixed by said boards for the use of said
buildings whose use is made compulsory by the rules and regu-
lations of said institution and to be used in payment of the loan
secured by said institution for the construction of said building.

This opinion, we believe, is further sustained by the fact that
the Legislature in the concluding part of Section 2 of Vernon’s
Article 2603c provides that after payment in full has been com-
pleted for the building that the right of said Board to fix charges
and fees shall depend on “laws other than this Act as hereby
amended,” showing to our mind that the Legislature intended
to remove the collection of these fees from the operation of
Vernon’s Article 2654a and its provision for *“voluntary pay-
ment.” Further in concluding said Vernon's Article 2603¢, in
its amendment by the enactment of Chapter 459, Acts 44th
Legislature, 2nd Called Session, the Legislature saw fit to provide
for the provisions of this latter act to take precedence over the
provisions of Vernon’s Article 2654a to the extent of any con-
flict between them, saying ‘‘it being the intention of the Legis-
lature to confer authority on the governing boards of said
institutions to establish fees and charges to be made for the use
of the buildings to be constructed under the law amended here-
by . . .” Restricting this authority to the collection of voluntar-
ily paid-fees, there is no conflict with the provisions of Vernon’s
Article 2654a, and Chapter 459, Acts 44th Legislature, 2nd
Called Session, as amending Chapter 5, Acts 43rd Legislature,
2nd Called Session, need never have been enacted. In other
words, to restrict the authority granted by said Chapter 459
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to the collection of voluntarily paid fees is to deprive said Chap-
ter 459 of any operative effect as this authority already existed
under and by virtue of the provisions of Vernen’s Article 2654a
and Chapter 5, Acts 43rd Legislature, 2nd Called Session.

In conclusion, we again state that it is the opinion of this
Department that your Board of Regents has the authority to
make compulsory the payment of the fees and charges, not te
exceed the statutory maximum set out under Section 2 of
Vernon’s Article 2603c, fixed by your Board for the voluntary
use of the building or where such use is compulsory as part of
the Physical Education required by your college of all students
attending it. Such fees, however, in our opinion, should be
required only of those students who actually make use of such
buildings, either voluntarily or in keeping with the curriculum
requirements of the college, and such fees should be assessed
against each student only for such terms and semesters as he
makes use of said buildings.

" Trusting that this satisfactorily answers your inquiry, we are,

Very truly yours,

RUSSELL RENTFRO,
Assistant Attorney General.
HENRY S. MOORE,

Assistant Attorney General.

This opinion has been considered in conference, approved, and
is now ordered filed.
H. GrRADY CHANDLER,
Acting Attorney General.

No. 3020
STATE BOARD OF REGISTRATION FOR PROFESSIONAL ENGINEERS

An cpinion construing resolution passed by the State Board of Registra-
tion for Professional Engineers; holding such resolution beyond the powers
of such Board to adopt; defining the practice of professional engineering;
defining the practice of professional architects; holding that if the Acts
creating the State Board of Professional Engineers and State Board of
Architectural Examiners conflict, the Act creating the State Board of Arch-
itectural Examiners will govern as being the last expression of the legisla-
tive will; holding that professional architects can not practice the profession
of engineering without complying with the law with respect to registration
of professional engineers.

OFFICES OF THE ATTORNEY GENERAL.
June 30, 1938.

Hon. F. E. Rightor, Secretary, State Board of Registration for
Professional Engineers, Austin, Texas.

DEAR SIR: I have your letter of May 16. 1938, and May 31,
1938, addressed to Attorney General McCraw, requesting the
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opinion of this Department with respect to a resolution adopted
by the Board of Registration for Professional Engineers on
January 10, 1938, which is as follows:

“RESOLVED: That in the opinion of this Board such professional
engineering as may be involved in the regular practice of architecture, and
subordinate thereto, is implied ‘in that praciice, and the Board will not
require registration as a Professional Engineer of a Registered Architect,
so registered in the State of Texas, provided he does not use the title
of Professional Engineer.”

and you further advise that a vigorous protest has been made
against this action by numerous professional engineers in Texas.

You ask to be advised if the Board, in passing this resolution,
has overstepped its authority under Senate Bill No. 74, Acts Reg-
ular Session, 45th Legislature, and you especially direct my at-
tention to the second paragraph of Section 2, Section 19, and Sec-
tion 20 (f), Senate Bill No. 74, above referred to, defines what
shall constitute the practice of professional engineering within
this State, and Section 2 of such hill reads, in part, as follows:

“The practice of professional engineering within the meaning and intent
of this Act includes any professional service, such as consultation, investiga-
tion, evaluation, planning, designing, or responsible supervision of con-
struction in connection with any public or private utilities, siructures,
buildings, machines, equipment, processes, works, or projects, wherein
the public welfare, or the safegnarding of life, health or property is
concerned or involved, when such professional service requires the appli-
cation of engineering principles and interpretation of engineering data.”

I especially direct your attention to the last two lines of the
above quoted excerpt from Section 2, which says: “When such
professional service requires the application of engineering
principles and interpretation of engineering data.” Every
person practicing professional engineering in Texas is required
to be registered by the provisions of Senate Bill No. 74, unless
such persons are expressly exempted from the operation of
the provisions of such Act.

Article 3271a, Vernon’s Annotated Civil Statutes, 1937 Supple-
ment, Section 25, provides in part:

“Provided, however, that this Act shall not be construed as repealing
or amending any law affecting or regulating licensed state land sur-
veyors; and such licensed state land surveyors in performing their duties
as such shall not be subject to the provisions of this Act; nor shall this
Act be construed to affect or prevent ihe practice of any other legally recog-
nized profession by the members of such profession licensed by the State. . .”

Article 249a, Vernon’s Annotated Civil Statutes, 1987 Supple-
ment, provides for the creation of the Board of Architectural Ex-
aminers for the State of Texas and defines in such Act what
shall constitute the practice of architecture in Section 11
thereof as follows:
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“Any person, or firm, who for a fee or other direct compensation
therefor, shall engage in the planning, or designing, or supervising the
construction of buildings to be erected or altered in this State by or
for other persons than themselves, as a profession or business, and shall
represent or advertise themselves as architects, architectural designers, or
other title of profession or business using some form of the word “architect,”
shall be considered as practicing the profession of architecture in this
State. . . .”

Such Section also provides in part:

“Nothing in this Act shall prevent qualiiiedd professional engineers from
planning and supervising work, such as railroads, hydro-electric work,
industrial plants, or other construction primarily intended for engineering
use or structures incidental thereto, nor preveni said engineers from
planning, designing, or supervising the structural features of any building,
but such engineers shall not employ the title “architect” in any way, nor
represent themselves as such, nor shall any engineer practice the profession
of architecture as defined herein, unless he or she be registered as an
architect under the provisions of this Act.”

I do not find in the law creating the State Board of Regis-
tration for Professional Engineers where architects who practice
engineering are exempt from the provisions of the Texas
Engineers’ License Law, but I think that an architect should
be measured by the definition of what constitutes the practice of
of a professional architect above set forth which is any person
or firm who prepares plans and specifications for the ercction -
or alteration of a building or to supervise the erection or altera-
tion of a building, and you will note that in such definition there
is nothing said with respect to constructing a building or pro-
ject by an architect, and with respect to the practice of profes-
sional engineering, whenever the service or undertaking of an
architect invades the engineering field, he should be required,
as a condition precedent to such engineering work, to comply
with the provisions of the Engineers’ License Law.

From a careful reading of the definition as to what shall
constitute the practice of professional engineering and as to
what shall constitute the practice of professional architecture,
it will be seen that the statutory definition with respect to
the practice of professional engineering is comprehensive enough
to include within its terms the services to be prformed by an
architect, but on account of the above quoted excerpt from
Section 11, Article 249a, above referréd to, professional engineers
are prohibited from employing the title “architect” in any way
or represent themselves as such. A professional architect can
practice his profession as above defined without registering as
a professional engineer, and in so far as House Bill No. 144 con-
flicts with Senate Bill No. 74, creating the State Board of Reg-
istration for Professional Engineers, House Bill No. 144, creating
the Board of Architectural Examiners, will govern because it
it the last expression of the legislative will, being last in point

&)
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of time in its enactment. However, architects, by the definition
of that practice in Article 249a, above referred to, are not
authorized to practice the profession of engineering generally,
but only to the extent and within the province prescribed by the
Legislature in the definition of what shall constitute the prac-
tice of the profession of architecture.

You are, therefore, advised that it is the opinion of this De-
partment that the State Board of Registration for Professional
Engineers is without power to authorize the practice of profes-
sional engineering in Texas unless such person has complied
with the requirements of the Texas Engineers’ License Law or is
expressly exempt therefrom by the plain provisions of law. I,
therefore, state that the Board, in entering the resolution above
quoted, exceeded its authority because the resolution conflicts
with the law as written and expressed in Senate Bill No. 74,
quoted above.

Respectfully yours,

H. L. WILLIFORD,
Assistant Attorney General.

This opinion has been considered in conference, approved, and
is now ordered filed. '
H. GRADY CHANDLER,
Acting Attorney General.

No. 3021

SUPPLEMENTING CONFERENCE OPINION No. 3017 UNDER DATE OF
JUNE 14, 1938—CONSTRUCTION OF ARTICLE 6674q—STATE
BOND ASSUMPTION LAW—BOAKD OF COUNTY AND DIs-
TRICT ROAD INDEBTEDNESS—COUNTY AND ROAD Dis-

TRICT HIGHWAY FUND—DISPOSITION OF MONEY
RECEIVED BY COUNTY AND RoAD DISTRICT
HIGHWAY F'UND.

1. When issue of bonds bears 100% State aid and State paid only portion
of such 100% during years 1933 to 1937, if all available revenue was used,
then obligation of State was discharged.

2. Where the State paid less than percentage eligille for State partici-
pation on an issue of bonds which have been retired, if all available revenue
was used, the obligation is discharged.

3. Where an issue of bonds eligible for State participation outstanding on
January 1, 1933, begin to mature in a future year, the percentage of State
participation will be the same as that determined on January 1, 1933.

4. Where an issue of term bonds are refunded into serial bonds, the
percentage of State participation remains the same as that determined for
the term bonds.

5. Board of County and District Road Indebtedness has ample power
and authority to make such distribution of so-called “surplus” or “balance”
in the County and Road District Highway Fund as will absorb same in
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future years over the lifetime of various issues now outstanding and
eligible for State participation.

OFFICES OF THE ATTORNEY GENERAL.
Austin, Texas, August 11, 1938.

Hon. W. H. Gordon, Chief Accountant, Board of County and Dis-
trict Road Indebtedness, Austin, Texas,

DeArR SirR: This will acknowledge receipt of your letter of
July 14 addressed to the Attorney General of Texas which has
been referred to the writer for reply. I shall quote the questions
asked in your letter and attempt to answer them in their proper
sequence as follows:

“l. ‘A’ County has outstanding $275,000 eligible for 100% participation.
During the years 1933 to 1957, the difference between what the State paid
and what they were eligible to pay amounts to $55,416.67. Since this
issue is eligible for 1009 participation and the State is now paying
all of its eligible portion and so long as the State’'s poriion is being paid
in full what distribution shall the State make of the $55,416.67 to ‘A’ County?”

In answer to this question, you are advised that, in the opinion
of this Department, the State did pay as much as could be paid,
based upon the amount of available revenue, on this issue of bonds
during the years 1933 to 1937, and in doing so, it fully discharged
its obligation to this county. We base this reasoning upon the
fact that the only obligation that the State assumed was the
payment of such an amount as may have been possible out of the
revenue derived from one-fourth of the gasoline tax.

“2. ‘B County had outstanding on January 1, 1933, $150,000.00 cligible
for 29.349, participation maturing $50,000.00 each year for 1934, 1935 and
1936. During the years 13934 to 1936, the difference between what the State
paid and what they were eligible to pay amounts to $21,271.50. Since this
issue has mow bheen retired and no bonds outstanding, what distribution
shall the State make of the $21,271.50 to ‘B’ County?”

The answer to this question, we believe, will be found in the
answer to question No. 1, in that, since the State did participate
as far as it could with the amount of money available during those
years and inasmuch as there are no bonds outstanding of this
issue which are eligible and which might now receive benefits
from money at present on hand or to be available in the future,
this obligation has been fully discharged by the State.

“3, ‘C’ County has outstanding $250,000 eligible for 55.429, participation
maturing on and after the year 1939. Since this issue has not had any principal
maturities during the years 1933 to 1937, when the State was not able to
meet its full portion of the principal maturing, what interest does this issue
have in the distribution of the funds on hand?”

We answer this question by stating that, inasmuch as the full
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amount of the issue outstanding on January 1, 1933, is still out-
standing and inasmuch as the amount of eligibility determined
when this law became effective was 55.42%, this issue of bonds is
still eligible to the extent of 55.427%.

“4, ‘D’ County had outstanding January 1, 1933, $543,000.00 in term bonds
eligible for 36.50%. On June 10, 1934, these bonds were called for the pur-
pose of refunding and cancellation, $427,000.00 of this issue being refunded
into serial maturities, the remaining bonds cancelled against the sinking
fund requirement. During the years 1933 and 1334 the difference between
what the State set aside as their portion of the annual sinking fund re-
quirement amounts to $6,858.95. Since this issue was criginally a term
issue and has been refunded into serial maturities, shall the State increase
the percentage of participation on the refunding issue in the amount of
$6,858.95, or shall the State allocate these funds proportionately on the
refunded issue as if they were originally serial maturities?”

In the opinion of this Department, the State should allocate to
this issue an amount of funds over the future years in a sufficient
amount to finally discharge the original percentage of eligibility,
which in this case was 36.50% of the indebtedness outstanding
January 1, 1983. We believe that this may be done without
regard to whether this is a term or serial issue.

5. In answer to your further inquiry, and after conferences
held by your Board and also by members of this Department, we
desire to supplement our Conference Opinion on the above
subject under date of June 14, 1938, No. 3017, as follows:

This inquiry concerns the present so-called “surplus” or ‘bal-
ance” that may be on hand and subject to distribution by your
Board. We wish to advise that, in the opinion of this Depart-
ment, the Conference Opinion above referred to may be more
specifically interpreted or extended by advising that the Board of
County and District Road Indebtedness has ample power and
authority to make such distribution of this fund as will cause
whatever balance there may be on hand at any time to be absorbed
in the future years over the lifetime of the various issues now out-
standing and which are eligible for state participation.

Very truly yours,

EFFiE WILSON-WALDEON,
Assistant Attorney General.

This opinion has been read, considered, and approved in con-
ference and is now ordered filed on this the 11th day of August,
1938.

WILLIAM McCRAW,
Attorney General of Texas.
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No. 3022

AMERICAN NATIONAL BANK CLAIM—CONSTRUING ARTICLE III,
SECTION 44, OF THE CONSTITUTION OF TEXAS.

An opinion construing Section 44, Article III of the Constitution of Texas
and holding that such constitutional provision does not prohibit the Legis-
lature from making an appropriation tc pay a claim which at the time of its
origin was Based upon pre-existing law.

Holding that the Legislature in making an appropriation of $8,861.62 to pay
the claim of the American National Bank in the Miscellaneous Claims Bill,
Senate Bill No. 179 of the 45th Legislature, was acling within the constitution-
al powers of such body in making such appropriation, and that such appro-
priation was valid.

OFFICES OF THE ATTORNEY GENERAL.
August 22, 1938.

Hon. Tom C. King, State Auditor, Austin, Texas.

Re: Claim of American National Bank of Austin, Texas, in the amount
of $8,861.62—Miscellaneous Claims Bill.

DEar Sir: With further reference to your letter of August
27, 1937, wherein you state:

“Senate Bill No. 179, passed by the Regular Session of the Forty-fifth Leg-
islature, included an appropriation of the claim of the above mentioned
bank. The claim arose out of an appropriation of $100,000.00, appropriated to
A. & M. College for the building of a dormitory, by the Thirty-fourth Legis-
lature, First Called Session in 1915.

“The claimant has filed the claim under the assumption that the amount
above stated lapsed in the appropriation. We find that there was no lapsed
part of the appropriation of $100,000.00, for the purpose mentioned, the ad-
ditional amounts over and above the contract on which the claim was filed
having been properly expended on other contracts and obligations, the
entire $100,000.00 appropriation having been expended.”

You ask to be advised after review of the claim file what
pre-existing law would bring this claim under Section 44, Article
IIT of the Texas Constitution, requiring such pre-existing law.

This Department has elected to reconsider and review the
claim mentioned in your letter above referred to, and it is
thought necessary that the following preliminary statement of
the facts attendant upon such claim be stated as the basis for
this Department’s opinion on the validity of such appropriation
inquired about. .

The First Called Session of the 34th Legislature of Texas in
1915, at pages 104 and 105 of the Acts of such Legislature made
an appropriation of $100,000.00 for a college auditorium for the
A. & M. College of Texas. Regular Session of the 45th Legislature
at page 919 of the Session Laws made an appropriation of
$8,861.62 to pay the American National Bank of Austin, Texas,.
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to reimburse said bank for money advanced for the construction
of the auditorium building at A. & M. College, said building
having been authorized by the Acts of the 34th Legislature, 1st
Called Session 1915, page 104, and said sum being the unexpend-
ed balance of said appropriation.

Thereafter the Board of Directors of A. & M. College entered
into a contract with Ledbetter and Greathouse of Austin, Texas,
for the erection of a fire proof auditorium building at College
Station, Texas, said contract being of date November 29, 1916,
for a consideration of $91,138.38.

Thereafter on April 6, 1917, the United States declared war
upon Germany and appropriated men and material and railroads
for use in the prosecution of such war.

Thereafter in the spring of 1918, the contractors for such build-
ing, Ledbetter and Greathouse, defaulted in the performance of
such contract and left the building uncompleted. The Surety Com-
pany cn such contractor’s bonds refused to proceed with the con-
struction of such building and claimed to have been released
from such contract by the advent of the war that the United
States had with Germany which had so augmented the cost of
labor and materials as to make it manifestly impossible to
complete such building for the contract price.

Thereafter several members of the Board of Directors of
A. & M. College and a representative of the Governor’s Office
procured an interview with Major Littlefield, President of the
American National Bank at Austin, Texas, and importuned
Major Littlefield to advance money to complete the building,
and representing to Major Littlefield that such building could
not be finished by the contractors and that the contract price
had been expended and that the bonding company could not be
forced to complete the construction of such building except at
the end of a long drawn out law suit, and that there was an
unexpended balance in the appropriation made by the Legislature
but that the college authorities could not experd this balance
for the work included in the original contract without the consent
of the Legislature but that they would recommend that -the
Legislature authorize the repayment of such money so advanced
by the American National Bank out of the unexpended balance
of such $100,000.00 appropriation, and Major Littlefield for the
bank agreed to advance sufficient money to complete the con-
struction of the auditorium and did advance money in payment
of approved estimates of labor and material had and performed
on such building to the extent of $23,000.00, which was sufficient
to complete the construction of such building in conformity with
the plans and specifications set forth in the original contract
for construction of same.

It is inferable from the subject matter of the affidavits of
Houghton Brownlee, H. A. Wroe and R. C. Roberdeau, which
appear in the file, that the Board of Directors of A. & M.
College and contractors, Ledbetter and Greathouse, had mutual-
ly agreed that the contract originally executed for the conclusion
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of the college auditorium was impossible of performance on
account of the increased cost of labor and materials incident to
the declaration of war by the United States, and the appropria-
tion by the United States of men, materials and railroads in
the prosecution of the war, and that the agreement of the Board
of Directors of A. & M. College and Major Littlefield, hereinabove
alluded to, by which the American National Bank was to furnish
money for the completion of such building, was a new and inde-
pendent contract, the terms and conditions of which have been
fully ratified and confirmed by the Acts of the 45th Legislature,
Senate Bill No. 179, which appropriated $8,861.62 to pay the
claim of such bank originating as above described, and the fol-
lowing letter is persuasive and corroborative of the-affidavits
relating to such transaction hereinabove referred to.

On July 1, 1919, the President of the Board of Directors of
A. & M. College, L. J. Hart, and F. M. Law, J. R. Kubena and
R. L. Young, members of the Board of Directors of A. & M.
College wrote the contractors as follows:

“July 1, 1919
“Messrs. Ledbetter and Greathouse, Austin Texus.

“GENTLEMEN: In answer to representations made to us by Hon. E. R. Pedigo
we beg to advise you that as the Board of Directors we have no power to
indemnify you for the loss which you have suffered on the construction of
the Auditorium and Experiment Station Buildings at the Agricultural and
Mechanical College, although we appreciate the fact that caused changed
conditions growing out of the world war, which resulted in a greatly in-
creased cost of labor and material entering into the comnstruction of those
buildings, that you were placed at a great disadvantage and that it was
impossible for you to complete the contracts at the close bid which you
made without sufering a loss at the contract price entered into under date
of November 29, 1916.

“As we understand in presenting your claim for $34,837.20 you are only
asking to be indemnified for the actual advance in the cost of labor and
material and not seeking any compensation for your own services in
connection with those contracts. While this Board is without authority to
act in the premises we hope that you may receive careful and serious con-
sideration in the just claim which you are making and we desire to express
our appreciation of the honest and straight-forward manner in which you
met all the requirements of your contracts.

Sincerely yours,

L. J. HART,
President Board of Directors.
F. M. Law
J. R. KUBENA
R. L. Youna.”

On May 18, 1937, Honorable John McKay, Assistant Attorney
General, advised Senator J. Manley Head, Chairman of the
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Claims Committee of the Senate, with respect to the claim of
the American National Bank, as follows:

“May 18, 1937
“Hon. J. Manley Head, Senator, Austin, Texus.

“DEAR SIR: Your letter to Attorney General McCraw, of this date, has
been referred to me for attention.

“With regard to the claim of the American National Bank, I report as
follows: This claim is in the total amount of $31,375.53 and arises from
supplemental contracts entered into out of the necessities created by the
world war. This claim is properly divided into two parts, the first part being
for expenditures in the construction of the auditorium at A. & M. College,
and the second part being for expenditures in the construction ¢f an ex-
perimental station. The claim with regard to the auditorium is as follows:

$100,000.00 was appropriated by Act of the First Called Session of the
34th Legislature, page 104. This amcunt was apprepriated for the specific
purpose of a College Auditorium. The original contract price was in the
amount of $91,138.38, which amount was paid. However, as the facts show,
the subsequent disbursements by the contractors necessary to the final
construction of this building amounted to $23,258.77.)

“As you know, the authority of the Legislature to appropriate funds for
payment of a claim of this nature is controlled by Section 44, Article 3,
reading in part as follows:

. “‘nor grant, by appropriation or otherwise any amount of money out of
the Treasury of the State to any individual on a claim, real or pretended,
when the same shall not have been provided for by pre-cxisting law; . . ..

“There are but few cases on the construction of this constitutional
provision. However, there are two cases in point: Nichols vs. State,
32 S. W. 452, and State vs. Haldeman, 163 S. W. 1020. Both of these cases state
the same principal of law and the Haldeman case holds in part as follows:

“It is true in the Nichols case, supra, the act expressly provided that the
amount to be expended for the building therein provided for should not
exceed the sum of $40,000.00; but we hold that, when the Legislature appro-
priates a specific amount for a public building, this is equivalent to limiting
the amount to be expended on such building to the amount named in the
Appropriation Bill.’ .

“In so holding, the court excluded the amount of the claim since the
same was in excess of the appropriation for the building construction. In
the Nichols case the appropriating act limited the construction cost to
$40,000.00. The original contract was for $39,663.00. The claim was for
$7,000.G0, being the amount expended in addition to the contracts for com-
pletion of the building. The court allowed the claim in the amount of
$337.00, but on appeal the case was reversed on a different point, namely, the
authority of the Legislature to appropriate in excess of the valid debt.

“In view of these cases, it is the opinion of the writer that the portion
of this claim relative to costs on the A. & M. Auditorium is valid in the
amount of $8,861.62, being the total of $100,000.00. Your appropriation of
this sum would be best made, however, subject to a more complete check
of the appropriation by the Comptroller, The other portion of the claim

’
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of the American National Bank is for expenditures on the State Experimen-
tal Station.

“Due to the fact that this fund was appropriated fsr several varied
purposes, and due further to the fact that I have been unable to check
the 1917 records of the Comptroller’s Department upon such short notice,
I am unable to advise you with regard to its validity.

“The Bank’s claim for some $11,000.00 with regard to this building should
be held over until a complete check of the departmental records could be
made.

Yours very truly,

JounN J. McKay,
Assistant Attorney General.”

Subsequent to the Attorney General’s Opinion of May 18, 1937,
the House and Senate Free Conference Committee adopted the fol-
lowing resolution: .

“To pay the American National Bank, of Austin, Texas, to
reimburse said bank for money advanced for the construction of
the auditorium building at Agricultural and Mechanical College,
said building having been authorized by the Acts of the Thirty-
fourth Legislature, First Called Session, 1915, page 104, and
said sum being the unexpended balance of said appropriation .
$8,861.62.

“In view of the Attorney General’s opinion of date May 18,
1937, in response to our committee’s request for an opinion, we
the undersigned conferees on the Miscellaneous Claims bill
hereby agree that Senator Head may add to the said bill the above
item as written.

For the Senate: Head, Winfield, Newton, Sulak, Redditt.

For the House: Herzek, Waggoner, T. S. Ross, Wood.”

Pursuant to such Attorney General’s opinion and concurrent
resolution of the House and Senate, on May 21, 1937, the Legisla-
ture made an appropriation of $8,861.62 to pay the claim of the
American National Bank as hereinabove set forth.

From an examination of the State Auditor’s report on the
disbursement of the $100,000.00 appropriation, it is perceived
that in the spring of 1918, at the time of the agreement of the
Board of Directors with the contractors, Greathouse and Led-
better, and with the American National Bank of Austin, Texas,
acting by and through Major Littlefield, its President, there
was an unappropriated and unexpended balance in said $100,-
000.00 appropriation of $8,861.62.

There is no doubt of the authority of the Board of Directors
of A. & M. College to make a valid contract for the construction of
a college auditorium for such college within the legislative appro-
priation and authority for such purpose. The first contract made
by the Board of Directors of such college, Ledbetter and Great-
house, has been terminated by default of such contractors and
Surety Company on the Contractor’s bond. It was competent for
the Board of Directors to make another contract for the comple-
tion of the construction of such auditorium, and to the extent



176 REPORT OF ATTORNEY GENERAL

that such $100,000.00 appropriation was unexpended, said second
contract was as valid and binding as the first contract for the
construction of such building. And when this contractual obli-
gation attached, the legal effect of same was to appropriate the
unexpended moneys in such fund for the specific purpose of
satisfying the contractual obligation existing with the American
National Bank.

There is no doubt expressed as to the competency of the Legis-
lature to make the $100,000.00 appropriation for the specific
purpose of constructing a college auditorium. There is no
doubt of the authority of the Board of Directors of A. & M.
College to make a valid contract with Greathouse and Ledbetter
for the construction of such building for a contract price of
$91,138.38.

It is further clear that the State in making such appropriation
and in authorizing such contract acted in a proprietary capacity
rather than in the performance of a governmental function, and
in so acting the State has the same status with respect to
responsibility and liability as any other person, individual or
corporation would have under the same circumstances, and it
follows that if the Board of Directors of A, & M. College could
make one contract-for the erection of one building lawfully,
they could make two contracts or more for such purpose, and
it is the view of the writers of this opinion that at the time the
members of the Board of Directors of A. & M. College solicited
Major Littlefield and the American National Bank in the spring
of 1918 to advance sufficient funds for the completion of the con-
struction of the college auditorium after such directors had
acknowledged and recognized the default of the contractors and
the bonding company under the original contract of construec-
tion; that there was a novation of such contract and a new
agreement, and contract entered into, with such contractors and
the American National Bank, wherein the bank agreed to advance
sufficient funds for the completion of such building upon the
assurance of the members of the Board of Directors of A. & M.
College, that there remained in the $100,000.00 appropriation
a sufficient unexpended balance to reimburse the bank for such
advances. It is the view of the writers that a new contract
and agreement was made at this time between competent parties
for a valuable consideration, unquestionably to the extent of
the unappropriated balance of $8,861.62 and that this second
contractual obligation was as valid and binding and enforceable as °
the first contract for construction hereinabove referred to.

If the writers should be in error as to this under the doctrine
of ratification, the Legislature has the power, if it sees fit, to
ratify and adopt a contract that is made within the scope of
legislative authority, and the legislature by the enactment of the
appropriation of $8,861.62 followed by a recitation fully explain-
ing the purposes for which such appropriation was made is
ample evidence of the legislative intent to adopt and ratify the
agreement to the Board of Directors with the American National
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Bank of Austin, Texas, to the extent of the unappropriated
balance of the $100 000.00 approprlatlon

In support of the opinion hercinabove rendered, the writers
cite the case of State vs. Elliot, 212 8. W. 695, (Writ of error
refused) wherein the court states:

“No cne can deny that when the State makes a coniract she is as much
bound by it as a citizen would be bound by a like contract. It is well
settled that so long as the State is engaged in making or entorcing laws,
or in the discharge of any other governmental function, it is to be regarded
as a sovereign, and has prerogatives which do not appertain to the indivi-
dual citizen; but when it becomes a suitor in its own courts, or a party
to a contract with a citizen; the law applies to it as under like conditions
governs the contracts of an individual. Citing numerous authorities.”

In the case of Nichols vs. State, 32 S. W. 452, the Court an-
nounces the following proposition:

“As said before, the State could not ratify this additional contract for
an amount greater than was authorized by pre-existing law; but, as to a
contract that covered an amount that did not extend beyond the sum
limited by the law in the expenditure for the plan of contracting reguired
by law was not pursued, provided the facts show a ratification. The State
may ratify the unauthorized acts and contracts of its agents and officers
which are within the scope of corporate authority. The power of the siate
to make a contract authorizes it to ratify one when made, although entered
into without its express authority, Blum vs. Looney, 69 Tex. 3, 4 S. W. 857. The
state had the power, through its legislature in the first instance, to dis-
pense with. the requirement that the contract should be let to the lowest
and best bidder; and, having that power, it could ratify a contract that was
entered into without a compliance with that requirement.”

In the case of Fort Worth Cavalry Club, Inc., vs. Sheppard,
Comptroller, 83 S. W. (2d) 660, relator apphed for a writ of man-
damus to compel the Comptroller to issue a state warrant in the
sum of $1,710.00. The claim was based upon the lease contract
made by the Adjutant General of Texas with such Club whereby
such officer purported to lease a building belonging to the relator
for the agreed rental of $285 per month. After such contract
was made, the appropriation for the Adjutant General’s Depart-
ment was exhausted on account of maintaining a considerable
portion of the National Guard in the East Texas Cil Field and the
contract purported to be for a period of five years. The court
held the Adjutant General was without authority to make such
contract because not expressly authorized by law and because
no express appropriation was made by the Legislature for the
payment of such lease rights. The Court says, however, in such
opinion: ‘

'“In the case at bar, the Adjutant General was limited in his right to con-
tract to the amount of his appropriation bill. FHe was also limited by
the terms of *such’ ‘appropriation. When he attempted to go beyond the
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power conferred upon him by law, he acted without authorily of the law,
and such act was and is void, and does not bind the State.”

This case is distinguished from the claim of the American
National Bank which is treated in this opinion in that the Legis-
lature in making an appropriation to pay the $1,710.00 claim in
the Cavalry Club case, had no pre-existing law to predicate same,
no specific appropriation having been made for this purpose,
and the general appropriation for the Adjutant General’s Depart-
ment having been exhausted, prior to the inception of such claim.
It is also distinguishable by reason of the fact that at the time the
Adjutant General attempted to execute a five year lease contract
he had no authority from the State or by virtue of his office to
execute such a contract and having no such authority the contract
was void from its inception and had no pre-existing law to sup-
port it.

In the case of Nichols vs. State, 328 S. W. 452, suit was
brought on the alleged contract between Nichols and the State.
It appears that the Legislature passed an act appointing commis-
sioners to contract for the erection of what is now known as the
Old General Land Office Building at a cost not to exceed $40,000
and an appropriation for that amount was made. The com-
missioners let the original contract to Nichols for a sum slightly
less than the amount appropriated. After the contract was made,
and after the contractor had progressed to some extent in the
. erection of the building, the commissioners and Nichols entered
into a further contract for certain additions and enlargements
thereto, which increased the cost about $12,000 over the original
contract. The commissioners promised Nichols that the State
would pay this sum, and that they would recommend its pay-
ment to a subsequent Legislature. This case is not analogous
to the facts evidencing the claim of the American National Bank
hereinabove discussed; the Legislature did not make any appro-
priation to pay the claim, but passed an act permitting the State
to be sued thereon to the extent of $7,000, and it is also distin-
guishable from the claim of the American National Bank in that
in the Nichols case the commissioners exceeded the amount of
the legislative appropriationt by $12,000, and they did this after
a coniract had been entered into for slightly less than $40,000 to
construct such building, and when there was no showing that
the contractor was unable to complete such building for such con-
tract price and when there was no showing that the contractor
had defaulted or abandoned the performance of such contract;
but the commissioners simply took it upon themselves to increase
the legislative appropriation by $12,000, which action of the
commissioners was not supported by any pre-existing law.
The court in the Nichols case, however, does state:

“The law that authorized the commissioners to make a contract binding
upon the State for the erection of the land office building, in express terms,
declared that the cost of the building and furnishing it should in no
case exceed the sum of $40;000, This was an express limita-
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tion upon the authority of the agents representing the State, and theil"
efforts in this direction in attempting to impose upon the State a contract
that increased its liability beyond the amount stipulated was clearly
unauthorized, and an act not binding on the government.”

The court further says in such case:

“The claim of appellant to the extent of about $12,000 that grew out of
the additional contract for the extra service was in excess of the amount
provided by law for the construction of the building; hence there was
an absence of a pre-existing law upon which to base this claim.”

It will be noted that in case, the appellant obtained a judg-
ment in the district court of Travis County for the sum of $337
which was the amount between the original contract price of such
building and $40,000 appropriation, and the court inferentially
says in the last above quoted paragraph that this amount was
recoverable by appellant because the court says that the claim
of the appellant to the extent that it was in excess of the
amount provided by law for the construction of the building,
was unauthorized because of absence of a pre-existing law. The
converse of this proposition would be that such an amount as
did not exceed the amount originally provided by law for the
construction of the building would be considered as a valid claim,
and this last proposition is similar to the claim of the American
National Bank herein under consideration.

In the case of State vs. Haldeman, 163 S. W. 1920, the Legis-
lature appropriated $10,000 for the construction of one building
and $37,500 for the construction of another building. The con-
tracts to erect these buildings were let to one John F. Hart. By
reason of changes made in the plans and specifications after
the original contract was let the contractor, at his own expense,
furnished material and labor amounting to the aggregate sum
of $13,393.44, not included in the original contract. Claim for
this amount was presented to the Legislature. The 31st Legisla-
ture, 2d. Ex. Sess., ¢. 28, p. 523, passed an act making an appro-
priation of $11,000 to pay the claim, but provided that the claim
should first be established by suit against the State. The act gave
permission to sue the State on the claim. The court of Civil
Appeals held that the officers of the State were limited in con-
tracting for the construction of these buildings to the amount ap-
propriated by the Legislature, and that the contract above such
appropriation was invalid and not a valid claim against the
State.

This case is distinguishable from the claim of the American
National Bank herein referred to because the claim was in ex-
cess of the amount appropriated by the Legislature for the con-
struction of the two buildings referred to and because the leg-
islative appropriation to pay the claim was conditioned upon
the establishment of .such claim by such against the State, and.
the holding of the Court of Civil Appeals in such case that con-
tracts for the construction of buildings within the amount ap-
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propriated were valid sustains and upholds the opinion of the
writers herein.

None of the three cases above referred to deny the proposi-
tion that the agents of the State may contract and bind the
State, within the limitation of legislative appropriation, in car-
rying out the legislative purpose and will, in the construction
of a public building, and question of ratification is not in any of
such cases except the Nichols case; and in the Nichols case there
was no legislative appropriation to pay the claims therein sued
upon but simply legislative authority was obtained for appel-
lant to bring a suit for $7,000 against the State and on account
of the fact that the Acts of the several state officers and agents
referred to in the three cases above cited, being either in ex-
cess of the legislative appropriation provided or altogether out-
side of the duties and powers of such agents, the appellate court
held that there was no pre-existing law to authorize or support
such claims under the provisions of Section 44, Article 3. In
this case, however, the Legislature appropriated $100,000.00 to
build a college auditorium and the Board of Directors of A. & M.
College pursuant to such appropriation made a contract for the
construction of such building with Greathouse and Ledbetter
for something over $91,000. After the default and abandon-
ment of such contract by Greathouse and Ledbetter and after
the refusal of the surety company on the contractor’s bond to
proceed with the completion of such building, assigning as their
reason therefor that the advent of the war that so augmented
the labor, materials and transportation that the performance
of such contract for such agreed sum of $91,000 was impossible,
and after some of the members of the Board of Directors had
met with Major Littlefield, President of the American National
Bank, in the spring of 1918, and reported to him all of the facts
hereinabove stated relative to such building contract and had
further represented to him that there remained in such appro-
priation sufficient unexpended and unappropriated money to
complete such building, and after such directors had agreed with
him that they would recommend to the Legislature that he be
repaid out of the unexpended portion of such $100,000 appro-
priation for advancements to be made by the American Nation-
al Bank for the completion of the construction of the college
auditorium, and after the bank had advanced $23,000 to com-
plete the construction of such building and after the Legisla-
ture had been apprised of these facts and after the Legislature
had ratified and confirmed the act of such members of the Board
of Directors of A. & M. College and made an appropriation to
the extent of the difference between the original contract price
and the $100,000 appropriation to pay such claim, it is clear
to the writers hereof that the contractual obligation of the State
in the agreement had with Major Littlefield, acting for the
American National Bank and some members of the Board of
Directors of A. & M. College is valid and binding and based up-
on pre-existing law to the extent of $8,861.62, and should be paid.
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Can it be doubted that if the Board of Directors of A. & M.
College made the original contract for the construction of such
building, and then spent the entire $100,000.00 for some other
purpose, that the obligation of the State would nevertheless ob-
tain to pay for such building; likewise, when the Directors of
A. & M. College agreed with the American National Bank to
recommend the repayment of advancements for the purpose of
completing such building out of the unexpended balance of
$100,000.00 appropriation, such agreement impounded and ap-
propriated such unexpended balance of $8,861.62 for the pur-
pose of paying this obligation, and constituted pre-existing law
for such claim.

As to whether or not there was pre-existing law under Article
3, Section 44 of the Constitution of Texas, sufficient to support
the appropriation made by the Legislature to pay the American
National Bank $8,861.62, we have three distinct reasons for
answering this question in the affirmative.

First, the Board of Directors of A. & M. College were author-
ized to contract for construction for such auditorium building
within the $100,000.00 appropriation made by the Legislature
for such purpose, and the legislative appropriation of $100,000.00
for such purpose was sufficient pre-existing law to authorize
such contract. :

Second, the Board of Directors of the A. & M. College was
authorized under the existing conditions hereinabove detailed
to make a novation of such construction contract, and enter into
an additional contract for the completion of such building to
the extent of the unappropriated and unexpended balance of
such $100,000.00 appropriation in the spring of 1918, and the
legislative appropriation: of $100,000.00 for the purpose of con-
structing such college auditorium was sufficient pre-existing law
for the creation of such contract and claim arising thereunder.

Third, where money is advanced for the benefit of the State
in an emergency at the request of officers of the State, and the
person making the advance did not act officiously, a quasi-
contractual obligation is created against the State, and the
party making the advance is entitled to restitution of the money
advanced under the doctrine of unjust enrichment. This propo-
sition is supported in the ecase of Austin National Bank of
Austin vs. Sheppard, 71 S. W. (2d) 242, and the rule is clearly
announced, ‘“Restatement of the Law of Restitution (Quasi-
Contracts and Constructive Trusts), Section 1, p. 12, as follows:

“A person who has been unjustly enriched at the expense of another is
required to make restitution to the other.”

The rule of liability for restitution growing out of emergency
is stated in the Restatement, Section 112, p. 461, as follows:

“A person who without mistake, coercion or request has unconditionally
conferred a benefit upon another is not entitled to restitution, except
where the benefit was conferred under circumsiances making such action
necessary for the protection of the interests of the cther or of third persons.”
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The rule of liability on the part of the State for restitution
is the same as in the case of an individual. This is the express
holding of the case cited as authority by the Supreme Court in
the Austin National Bank case, supra. The case cited is State
vs. Elliott, 212 S. W. 695 (writ ref.).

The Court of Civil Appeals in the last case adopts the brief of
a former member of the Supreme Court, Judge Williams, and
says,

“No cne can deny that when the State makes a contract she is as muck
bound by it as a citizen would be bound by a like contract.” Citing many
cases.

And that rule applies to quasi-contract is held in the same
case, as follows,—

“That the liability of the State may arise out of a contract implied in
law as well as from an express undertaking is held in U. S, vs. Palmer, 12§
U. S. 263, 9 Sup. Ct. 104, 32 L. Ed. 442; U. S. vs. Berden Fire Arms Co.,
156 U. S. 552, 15 Sup. Ct. 420, 39 L. Ed. 530; U. 8. vs. Buffalo Pitts Co.,
234 U. S. 228, 34 Sup. Ct. 840, 58 L. Ed. 129¢.”

The Legislature having authorized the construction of the
college auditorium for A. & M. College and made an appropria-
tion of $100,000.00 therefor and the advent of the war having
made impossible the construction of such building as originally
contracted for by reason of augmented costs of labor and material
and by reason of the appropriation of the railroads by the Gov-
ernment of the United States in the prosecution of the war. The
Board of Directors of A. & M. College in their agreement with
Major Littlefield and the American National Bank whereby the
State received $23,000.00 in labor and materials for the comple-
tion of such building created a common law obligation against the
State of Texas which by Article 1, Revised Civil Statutes of
Texas, is made the law of the State when not inconsistent with
our Constitution and laws, and it is our opinion that a common
law right is such a right under a “pre-existing law” within the
meaning of the Constitutional provision under discussion here.
Austin National Bank vs. Sheppard, 71 S. W. (2d) 242.

You are, therefore, advised that in the opinion of the writers
of this opinion, the legislative appropriation inquired about does
not contravene with the provisions of Article 3, Section 44, of
the Constitution of Texas, and the opinion of the Honorable
Robert McKissick, Assistant Attorney General, of date August
30, 1937, is hereby overruled in so far as it conflicts with this
opinion.

It may be further noted that the duty of this Department and
the courts of this State to uphold and sustain the acts of the
Legislature and to resolve any reasonable doubt in favor of the
constitutionality and validity of such acts and in view of this
legal presumption and duty, this Department is constrained by
reasons of all the matters hereinabove mentioned to hold that
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the Legislature is authorized to make the appropriation inquired
about for the purpose therein recited.

Yours very truly,

H. L. WILLIFORD,

Assistant Attorney General.
HENRY E. PHARR,
Asgsistant Attorney General.

This opinion has been considered in conference, approved, and
is now ordered filed.
WILLIAM MCcCRAW,
Attorney General of Texas.
By H. GRADY CHANDLER,
First Assistant Attorney General.

No. 3023
ELECTIONS—INDEPENDENT CANDIDATES

UNDER THE PROVISIONS OF ARTICLE 3159, AN INDEPENDENT
CANDIDATE MUST FILE AN APPLICATION FOR A PLACE ON THE BALLOT
WITHIN THIRTY (30) DAYS OF THE PRIMARY, WHETHER FIRST OR
SECOND PRIMARY, AT WHICH A CANDIDATE FOR THE OFFICE WHICH
THE INDEPENDENT CANDIDATE SEEKS IS NOMINATED.

CONSTRUING ARTICLE 3159, R. C. S.

OFFICES OF THE ATTORNEY GENERAL.
Austin, Texas, August 31, 1938

Hon. Edward Clark, Secretary of State, Austin, Texas.

DEAR SIR: We have received your letter of this date reading
" as follows:

“I am in receipt of the following telegram from Howard Dailey of Dallas,
Texas:

“ ‘Do you construe Article Thirty-one, Fifty-nine Vernon’s Annotated Texas
Statutes providing independent candidate must file petition with requi-
site number of voters within thirty days from primary election day to mean
thirty days from first primary election or from Saturday Stop Please an-
swer collect via Western Union.’

“Please furnish me with an opinion as to such inguiry.”

The telegram above quoted does not state the office to be filled,
but from our construction of Article 3159, as set out below,
you will be able to determine the time in which it is necessary to
file an application for a place on a ballot as an independent
candidate.

Article 3159 of the Revised Civil Statutes of Texas, 1925, was
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a part of the original Terrell Election Law of 1905, (Section 94,
Chapter 11, Acts of the First Called Session of the 29th Legis-
lature). This article provides for printing the name of an in-
dependent candidate on the official ballot after a written appli-
catiom has been delivered to the Secretary of State within thirty
days after primary election day. It becomes necessary to deter-
mine whether “primary election day,” as used in this statute,
means (1) the regular primary election held on the fourth Sat-
urday in July (2) the runoff primary held on the fourth Satur-
day in August, or (3) the primary election at which a candi-
date for the particular office for which the independent candidate
has filed was nominated. ’

At the time of the enactment of what is now Article 3159
the Statutes of Texas did not provide for what is known as a
runoff primary; the present runoff primary election law was
not enacted until the year 1918. The Legislature has never
changed the original act requiring independent candidates to
file an application within thirty days after primary election
day. Prior to 1918 all parties which were required to hold pri-
mary elections nominated their candidates on the fourth Satur-
day in July. It was contemplated that after a candidate had been
nominated at a primary by a political party, an independent can-
didate could wait for a period not exceeding thirty days after the
primary election day to file his application for a place on the
ballot at the general election. In other words, it appears that
the statute intended to allow a person or a group of persons
to wait until political parties making nominations by primaries
had made their nomination, and to give such person or group
of persons thirty days to procure the proper petition for a place
on the ballot as an independent candidate. This brings us to a
determination of the question of whether the act is to be con-
strued as giving an independent candidate only thirty days in
all events from the date of the first primary election, or thirty
days in all events from the date of the second primary election,
to file an application for a place on the ballot. It is our conclusion
that the statute is to be construed as giving a period of thirty days
from the date of the primary at which a candidate for the
particular office filed for by the independent candidate was
nominated at a primary, whether such primary be the first or
second primary.

Article 3100 provides that the term “primary election” means
an election held by members of an organized political party for
the purpose of nominating candidates of such party to be voted
for at a general or special election. :

Article 3101 provides for the nomination by primaries of can-
didates of certain political parties.

Article 3102 provides that the fourth Saturday in July, 1926,
and every two years thereafter shall be general primary election
day, and further provides that if at the general primary elec-
tion a candidate has not received a majority of the votes, if
for a State or a District-office, a second primary election shall
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be held on the fourth Saturday in August succeeding such
general primary election, and that only the names of the two high-
est candidates shall be placed on the ballot of the second primary.
The term “primary election day” as used in Article 3159 with
reference to the filing of an independent candidate, in view of
the provisions of Article 3102, providing that the fourth Satur-
day in July shall be general primary election day, might, if
strictly construed, be held to mean only the first primary election
day in all events. We believe, however, that the statute is not
susceptible to such strict construction in view of what has al-
ready been said with reference to the apparent intention of
Article 3159 to allow a person thirty days in which to file an
application as an independent candidate for office. If no can-
didate of a political party required to hold a primary is nom-
inated in the first primary, the apparent purpose of allowing
thirty days under Article 3159 to file an application of an in-
dependent candidate will be defeated for the reason that the
person who might desire to become an independent candidate
will in all probability desire to know who is to be the candidate
of the party holding the primary. In view of the fact that
the minimum time intervening between the first and second
primaries is twenty-eight days (thirty-five days this year) a
proposed independent candidate will not be allowed the thirty
days contemplated by Article 3159 to procure and file an appli-
cation within thirty days from the date that a candidate might
be mominated at a primary.

We also believe that the statute is not to be construed as al-
lowing thirty days from the date of the second primary as in all
events. As already stated, the apparent intention of the statute is
to allow a proposed independent candidate thirty days in which to
file an application for a place on the ballot. If the party at the
first primary election has nominated a candidate for the office
which the Independent candidate is seeking we see no reason
why the apparent intention of Article 3159 to allow only thirty
days from the day the candidate is nominated is to be disregarded.
The situation might also arise where no second primary will be
required on account of each candidate receiving a majority in
the first primary. TUnder such circumstances why should an
independent candidate be given more than sixty days to file
an application. We also notice that under the provisions of
Article 3162 an independent candidate for a county office must
meet the requirements provided by Article 3159 for securing a
place on the ballot for the general election. It is optional with
the County Executives Committee as to whether a runoff pri-
mary should be held as to county offices even though the candi-
dates at the county primary election do not receive a majority
vote. If any candidates for a State or a District office, however,
have not received a majority vote, the runoff primary is manda-
tory. Would it be said that because there is a runoff primary
election for State offices that an independent candidate for a
County Office would be allowed to wait until thirty days after
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the second primary election to file his application for a place on
the ballot?

In conclusion you are advised that it is our opinion that the.
answer to the question propounded is that the term “thirty days
after primary election day,” as used in Article 3159, is to be
construed as meaning thirty days from the primary, whether
the first or second primary, that a candidate for the office
which the independent candidate seeks is nominated. The
question propounded does not state for which office the inde-
pendent candidate desires to file an application for a place on
the ballot, and for this reason, we cannot say whether you are
now authorized to accept a petition of an independent candidate
in view of the fact that more than thirty days have expired
since July 23, 1938, the date of the first primary election. You
will, however, be able readily to determine whether any petition
may now be received by you as you know for which offices
candidates were nominated at the first primary, July 23, 1938,
and according to our conclusion all applications for places on
the ballot as independent candidates for such offices must be
filed within thirty days from July 23, 1938, and all applications
for offices for which candidates were nominated at the second
primary may be received within thirty days from August 27,
1938.

Yours very truly,

WiILLIAM MCcCRAW,
Attorney General of Texas.



